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CITATION OF REPORTS 

Rule 46 of the Supreme Court is  a s  follows: 
Inasmuch a s  all  the Reports prior to the 63d have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 S. C., a s  follows: 

1 and 2 Martin, .............. 
8- Conla j a s  1 N C. 

1 Haywood ' 6  2 '6 ............................ 
2 ......................... ' 3 " 

1 and 2 Car. Law Re- ,, 4 61 

pository B X. C. Term ) "' 
1 Murphey ............................ " 5 " 

2 " ............................ ' 6  " 
3 " ............................ '4 7 " 
1 Ha n . 1 ~  ............................ .... " 8 " 

2 " .............................. " 9 " 

...................... 3 " .......... " 10 " 

4 " ................................ " 11 " 

.................... 1 Deverenx Taw " 12 " 

y6 '. .................... " 13 " 
3 " " .................... " 14 " 
1 " ................... " " 15 " 

.................... 1 " Eq. " 16 " 
2 " “ .................... " 17 " 

1 Dev. L Eat. T,aw ................ " 18 " 

2 " ' ................ " 19 " 

3 8 - 4 "  ' ................ " 20 ' 6  

1 Dev. & Rat. ICq .................. " 21 " 

0 ' 6  .................. " 22 " 
....................... 1 Iredell T.:IK " 23 " 

2 " ........................ " 24 " 

3 " " ........................ " 25 " 

4 " " ........................ " 26 " 

5 " " ........................ " 27 " 

6 " " ........................ " 28 " 

7 " " ........................ " 29 " 

8 " " ....................... " 30 " 

...................... 9 Iredell Law as 31 h'. (>. 
10 " a ...................... " 32 " 
11 " " ...................... (' r3 " 

12 " " ...................... " 34 " 
13 " " ...................... " 35 " 

...................... 1 " Eq. " 36 " 
C) 6 '  - " ...................... " 37 " 
3 " " ...................... " 38 " 
4  " " ...................... " 39 " 
5 ' 6  " ...................... " 40 " 
6 " " ...................... " 41 " - 
I ...................... " 42 " 

8 " " ...................... " 43 " 
Bnslwc I.aw ................... ......." 44 " 

" I Q .  ......................... " 45 " 

3 " " ........................ .' 48 " 
4 " "  ..................... .. " 49 " 
5 " " ....................... " 50 " 

G " " ..... . . . . . . . . . . . . .  . "  51 " - 6' 1' ..................... " 52 " 
8 " " ................... " 63 " 
1 " Iqq. ..................... ... " 54 " 
2 " ' 6  55 " . . . . . . . . . . . . . . . .  
3 " " ......................... 66 " 

4 " " ........................ " 57 " 
....................... 5 " " " 58 " 

................... 6 " " " 59 " 

................. 1 and 2 Winston " 60 " 

Phillips JAaw ................. " 61 " 
........................ Eq. " 62: " 

tT In quoting from the reprinted Reports. connsel mill cite nlmays the 
marginal ( i .  e., the original) paging, except 1 R'. C. and 20 N. C.. which have 
been repaged throughout without marginal paging. 

The opinions published in the first six volumes of the reports were written 
by the "Conrt of Conference" nnd the Supreme Court prior to 1819. 

From the 7th to the 62d volnmes, both inclusive, wil be found the opiuiol~s 
of the Supreme Court. consisting of three members, for the first fifty years 
of its existence. or from 1818 to 1868. The opinions cf the Court. consisting 
of Ave members, immediately following the Civil War. are  published in the 
volumes from the 63d to the 79th. both inclusive. From the 80th to the 
10lst volumes. both inclusive. will be found the opinions of the Court, con- 
sisting of three members. from 1879 to 1889. The opirions of the Court. con- 
sisting of five members. from 1889 to 1 July, 1937, a r ?  published in volumes 
102 to 211, both inclusive. Since 1 July, 1937, and beginning with volume 212, 
the Court has consisted of seven members. 



J U S T I C E S  

OF T H E  

SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1941. 

CHIEF JUSTICE : 

WALTER P. STACY. 

ASSOCIATE JUSTICEB : 

HERIOT CLARKSON," M. V. BARSHILL 
MICHAEL SCHENCK, J. WALLACE WINBORNE, 
WILLIAN A. DEVIN, A. A. F. SEAWELL. 

ATTORNEY-GENERAL : 

HARRY McMULLAN. 

ASSISTANT ATTORNEYS-GENERAL : 

T. W. BRUTON, 
L. 0. GREGORY,t 
GEORGE B. PATTOR'. 

SUPREME COURT REPORTER : 

J O H N  31. STRONG. 

CLERK OF T H E  RUPREME COURT : 

EDWARD MURRAY. f. 

XARSHAL AND LIBRARIAN : 

DILLARD S. GARDNER. 

'Died 2 7  January,  1942. Succeeded by Hon Emery  B. Denny.  
tDied  18 October, 1941. Succeeded by W. J. Adams, Jr.  
+Died  1 October, 1941. Succeeded by Adrian J .  Semton.  



J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

Name District Addreas 
C. E. THOMPSON ..................................... F i s t  ................................. Elizabeth City. 

............................. WALTER J. BONE ........................................... Second Nashville. 
R. HUNT PARKER ......................................... Third .............................. ..Roanoke Rapids. 
CLAWSON L. WILLIAMS ............................... m t h  ............................. Sanford. 
J. PAUL FRIZZELLE ........................................ Fifth ................................. Snow Hill. 
HENBY L. STEVENS, JB ................................ Sixth ................................. Warsaw. 

................................................. W. C. HARRIS Seventh ............................ Raleigh. 
JOHN J. BURNEY ......................................... Eighth .............................. Wilmington. 
Q. I(. NIMOCKS, JR ..................................... Ninth .............................. Payetteville. 
LEO CARR ........................................................ Tenth ................................ Burl i~~gton.  

SPECIAL JUDGES 

W. H. S. BUBGWYN ................................................................................ Woodland. 
LUTHEB HAMILTON ................................................................................. Morehed  City. 

.................................................................... RICHARD DILLABD DIXON Edenton. 
........................................................................... JEFF D. JOHKSON, JR Clinton. 

WESTERN DIVISION 

JOHN H. CLEMENT ........................................ Eleventh ....................... Winston-Salem. 
........................ H. HOYLE SINK .......................................... Twelfth Greensboro. 

F. DONALD PHILLIPS .................................... Thirteenth .................... Rocl~ingham. 
.................. WILLIAM H. BORBITT ................................ J'ourteenth Charlotte. 

..................... FRANK M. ARMSTRONG ................................ Fifteenth Troy. 
WILSON WARLICK ......................................... Sixteenth ..................... Newton. 

................ J. A. R o u s s ~ ~ u  ....................................... Seventeenth North Willresboro. 
.................. ......................................... J. WILL PLESS, JR h t e e t h  hlarion. 

ZER V. NETTLES .......................................... Nineteenth .................... Asheville. 
FELIX E. ALLEY, SR ..................................... Twentieth ..................... Waynesville. 
ALLEN H. GWYN .......................................... Twenty-first ................. Reidsville. 

SPECIAL JUDGES 

............................................................................... A. HALL JOHNSTON Skyland. 
.................................................................................. SAM J. ERVIN, JR Morganton. 
................................................................................... HUBERT E. OLIVE Lexington. 

................................................................... CLARENCE E. BLACKSTOCK Asheville. 

EMERGENCY JUDGES 

T. B. FINLEY ......................................................................................... N o h  Wilkesboro. 
N. A. SINCLAIR ............................... A a y e t t e v i l l e .  

................................................................................. HENRY A. GRADY New Bern. 
..................................................................................... E. H. CRANMER Southport. 

........................................................................................ G .  V. COWPER Kinston. 



SOLIClTORS 

EASTERN DIVISION 

Name District Address 
CHESTER R. MORRIS ..................................... First ................................. Edenton. 
DONNELL GILLIAM ....................................... Second ............................ Tarboro. 
ERNEST R. TYLER ......................................... Third ................................ Roxobel. 
CLAUDE C. CANADAY .................................... Fourth .......................... Benson. 
D. M. CLARK ................................................. Fifth ................................. Greenville. 
J. ABXER BARKER .................................. Sixth .............................. Roseboro. 
WILLIAM Y. BICXETT .................................. Seventh ............................ Raleigh. 
DAVID SINCLAIB ............................................. Eighth .............................. Wilmington. 
6. ERTEL CARLYLE ........................................ Ninth ................................ Lumberton. 
WILLIAM H. MURDOCK ................................. T e n t  ............................... Durham. 

WESTERN DIVISION 

J. ERLE MCMICHAEL .................................. Eleventh .......................... Winston-Salem. 
H. L. K o o n ~ z  ............................................. Twelfth ........................... Greensboro. 
ROWLAND S. WUETTE ................................ ..Thirteenth ....................... Wadesboro. 
JOHN G. CARPENTER ................................... Fourteenth ...................... Gastonia. 
CHARLES L. COOOIN .................................... Fifteenth ......................... Salisbury. 
L. SPUBQEON SPUBLINO ........................... Sixteenth ................... Lenoir. 
AVALON .E. HALL .................................. Seventeenth ........ .. ........ Yadliinville, 
C. 0. RIDINQS ................... .. ........................ Eighteenth ............... Forest City. 
ROBERT M. WELLS* ...................................... Nineteenth ...................... Asheville. 
JOHN M. QUEEN .......................................... Twentieth ....................... Waynesville. 
R. J. SCOTT .................................................... Twenty-first .................... Danbury. 

'Dled 1 6  October, 1941.  Succeeded by Thos. L. Johnson  



SUPERIOR COURTS, FALL TERM, 194 1 

The numerals in parentheses following the date of a term indicate the num- 
ber of weeks during which the term may be held. 

T H I S  CALENDAR I S  U N O F F I C I A L  
- -- - 

EASTERN DIVISION 

F I R S T  J U D I C I A L  DISTRICT 

F a l l  T e r m ,  1941 J u d g e  Frizzelle. 

Beaufort-Sept. 15. ( A )  : Sept. 22 t ;  
Oct. 6 t ;  Nov. 3. ( A ) ;  Dec. I t .  

Camden-Sept. 29. 
Chowan-Sept. 8 ;  Nov. 24. 
Currituck-July 21t:  SWt.  1. 
Dare-Oct. 20. 
Gates-NOV. 17. 
Hyde-Aug. 1st :  Oct. 13. 
Pasquotank-Sept. 1 5 t ;  Oct. 6 t  ( A )  

( 2 ) ;  Nov. 37; NOV. 10'. 
Perquimans-Oct. 27. 
Tyrreli-Sept. 29 (A).  

SECOND J U D I C I A L  DISTRICT 

Fall Term,  1 9 4 1 J u d g e  Stevens. 

Edgecombe-Sept. 8: Oct. 13; Nov. l o t  
(2).  

Martin-Sept. 16 ( 2 ) ;  Nov. 1lt ( A )  ( 2 ) ;  
Dec. 8. 

Nash-Aug. 25; Sept. 15 t  ( A )  ( 2 ) ;  Oct. 
67; Nov. 24.; Dec. I t .  

Washington--July I :  Oct. 20t. 
Wilson-Sept. 1 ;  Sept. 2 9 t ;  Oct. 217 

( 2 ) ;  Dec. 1 (A) .  

T H I R D  J U D I C I A L  DISTRICT 

F a l l  T e r m ,  1941 J u d g e  Harris.  

Bertie--Aug. 25 ( 2 ) ;  Nov. 10 (2).  
Halifax-Aug. 11 ( 2 ) ;  Sept. 29t ( A )  

( 2 ) :  Oct. 20' ( A ) ;  Nov. 24 (2).  
Hertford-July 28; Oct. 13 (2) .  
Northampton-Aug. 4; Oct.  27 (2).  
~ a n c e - ~ e p t .  29.; Oct. 6 t .  
Warren-Sept. 15': Sept. 22t. 

F O U R T H  JUDICIAL DISTRICT 

F a l l  T e r m ,  1 9 4 1 J u d g e  Burney .  

Chatham-July 28t ( 2 ) ;  Oct. 20. 
Harnett-Sept. I *  ( A ) ;  Sept. 1 6 t ;  Sept. 

29t ( A )  ( 2 ) ;  Nov. 10,'. (2).  
Johnston-Aug. 11 . Sept. 22t ( 2 ) ;  Oct. 

13 ( A ) ;  Nov. 3 t ;  Nov. 1 0 t  ( A ) ;  Dec. 8 
(2).  

Lee-July 14; Sept.  S t ;  Sept. 15 t  ( A ) ;  
Oct. 27. 

W a y n e A u g .  18; Aug. 25t ( 2 ) ;  Oct. 6 t  
( 2 ) ;  Nov. 24 (2).  

F I F T H  JUDICIAL DISTRICT 

F a l l  Term,  1941 J u d g e  Nimocks. 

Carteret-Oct. 13; Dec. I t .  
Craven-Sept. 1'; Sept. 29t ( 2 ) ;  Nov. 

1lt (2) .  
Green-Dec. 1 ( A ) ;  Dec. 8 (2) .  

Jones-Aug. l l t ;  Sept. 15; Dec. 8 (A).  
Pamlico-Nov 3 (2).  
Pitt-Aug. 18.'; Aug. 25; Sept.  S t ;  Sept. 

22 t ;  Oct. 207; Clct. 27; Nov. 1lt ( A ) .  

S I X T H  JIJDICIAL DISTRICT 

F a l l  T e r m ,  1 9 4 1 J u d g e  Carr. 

Duplin-July 21.; Aug. 25t ( 2 ) ;  Sept. 
29.; Dec. I t  (2).  

Lenoir-Aug. 18; Sept. 22 t ;  Oct. 13; 
Nov. 3t  ( 2 ) ;  Dec. 8 (A) .  

O~SIOW-July 1 4 t ;  OCt. 6 ;  Nov. 17t  (2).  
Sampson-Au,:. 4 ( 2 ) :  Sept. 8 t  ( 2 ) ;  

Oct. 20t (2).  

S E V E S T H  JUDICIAL DISTRICT 

F a l l  T e r m ,  1941 J u d g e  Thompson. 

Franklin-Seglt. 81: Oct. 6.; Nov. 37 
1 9 ,  ,",. 

W a k e J u l y  7';  Sept. 1': Sept. 8* ( A ) ;  
Sept. 15t ( 2 ) ;  Oct. 6' ( A ) :  Oct. 13t ( 3 ) ;  
Nov. 3' ( A )  ; Nov. lot ( A ) :  Nov. 17t  (2)  ; 
Dec. 1. ( 2 ) :  DEC. 15t.  

E I G H T H  J'UDICIAL DISTRICT 

F a l l  T e r m ,  1 9 4 1 J u d g e  Bone. 

Brunswick-Sept. 8 :  Sept.  16t.  
Columbus-July I t ;  Sept. 29 t :  Oct. 6.; 

Nov. 24t ;  Dec. I t  ( A ) :  Dec. 16'. 
New Hanovu-July  21'; Aug. 1 s t ;  

Aug. 25'; Oct. 13 t  ( 2 ) ;  Nov. 3'; Nov. 
10; Dec. 1t (2) .  

Pender-July 1 4 t ;  Sept. 22; Oct. 27t. 

N I N T H  JUDICIAL DISTRICT 

F a l l  T e r m ,  194 L - J u d g e  Parker .  

Bladen-Aug. 4 t ;  Sept.  15.. 
Cumberland--Aug. 25.: Sept. 22 t  ( 2 )  : 

Oct. 6' ( A ) ;  Oct. 20t ( 2 ) ;  Nov. 17. (2).  
Hoke-July 287: Aug. 18;  Nov. 10. 
Robeson-July 7 t  ( 2 ) :  Aug. 11'; Aug. 

25t ( A ) :  Sept. L *  ( 2 ) ;  Sept. 22. ( A ) ;  Oct. 
6t  ( 2 ) ;  Oct. 20' ( A ) ;  Nov. 3'; Nov. l o t  
( A )  ; Dec. I t  ( 2 )  ; Dec. 15.. 

T E N T H  JUDICIAL DISTRICT 

F a l l  Term,  194 L J u d g e  Wiillams. 

Alamance-41ly  2 8 t ;  Aug. 11.; Sept. I t  
( 2 ) :  Nov. l o t  ( A )  ( 2 ) :  Nov. 24.. .-. . 

Durham-July '14'*/ ' ~ " l y  2 8 t  ( A )  ( 2 i ;  
Sept. 1. ( A )  (:!); Sept. 167 ( 3 ) ;  Oct. 6 ; 
Oct. 13 t  ( A )  ( 2 ) :  Oct. 21t ( 2 ) ;  Dec. 1.. 

Granville-Jcly 21; Oct. 20 t :  Nov. 10 
,e, 

L Z J .  
Orange-Aug. 18; Aug. 25t ;  Sept. 297: 

Dec. 8. 
Person-Aug. 4: Oct. 13. 



COURT CALENDAR. vii 

WESTERN DIVISION 

ELEVENTH JUDICIAL DISTRICT 

Fa l l  Term,  1 9 4 1 J u d g e  Warlick. 

Ashe-July 21t ( 2 ) :  Oct. 20.. 
Alleghany-Sept. 29. 
Forsyth-July 7 (2) ; Sept. 1 (2) ; Sept. 

157 ( 2 ) ;  Sept. 297 ( A ) ;  Oct. 6 ( 2 ) :  Oct. 
207 ( A ) ;  Oct. 27t ;  Nov. 3 ( 2 ) ;  Nov. 17t  
( 2 ) ;  Dec. 1 (2).  

T W E L F T H  JUDICIAL DISTRICT 

Fall Term,  1941 J u d g e  Rousseau. 

Davidson-Aue. 18': Sent. 8 t :  SeDt. 1st 
(A); Oct. 6 t  (A) ( 2 ) ;  NO;. 17 (2).  - 

Guilford-July I *  ( 2 ) :  Ju ly  28'; Aug. 
4t  ( 2 ) ;  Aug. 257 ( 2 ) ;  Sept. 8* ( A ) ;  Sept. 
15. ( 2 ) :  Sept. 15t (A)  ( 2 ) ;  Sept. 29t ( 2 ) ;  
Oct. 13.; Oct. 20'; Oct. 27' 0 ;  Oct. 27t 8 
( 2 ) ;  NOV. 3' 9 ;  NOV. 10'; NOV. 17 t  (A)  
( 2 ) ;  Dec. 1'; Dec. 8'; Dec. 15.. 

T H I R T E E N T H  JUDICIAL DISTRICT 

Fa l l  Term,  1941 J u d g e  Pleea. 

Anson-Sept. S t ;  Sept. 22*; Nov. lot. 
~oo re -Aug .  11'; Sept. 15 t ;  Sept. 22 

(A)  ; Dec. 8t. 
Richmond-July 14 t ;  Ju ly  21'; Sept. 

I t :  Sept. 29.; Nov. 3t. 
Scotland-Aug. 4; Oct. 27t ;  Nov. 24 (2).  
Stanly-July 7; Sept. I t  (A)  (2 ) ;  Oct. 

6 t ;  Nov. 17. 
Union-July 28'; Aug. 1st ( 2 ) ;  Oct. 13t 

(2).  

FOURTEENTH JUDICIAL DISTRICT 

Fa l l  Term,  1941 J u d g e  Nettles. 

Gaston-July 21'; J u ly  28t,!2); Sept. 
8. ( A ) ;  Sept. 15t  ( 2 ) ;  Oct. 20 , Oct. 27t 
( A ) ;  Nov. 24' ( A ) ;  Dec. I t  (2).  

Mecklenburg-July 7. (2;: Ju ly  28. (A) 
( 2 ) ;  Aug. 11' ( 2 ) :  Aug. 25 , Sept. I t  ( 2 ) ;  
Sept. I t  (A)  ( 2 ) ;  Sept. 15t  (A)  (2 ) ;  Sept. 
15. (A)  ( 2 ) :  Sept. 29'; Sept. 29t (A)  ( 2 ) ;  
Oct. 6t  ( 2 ) ;  Oct. 13t  (A)  (2;; Oct. 27t 
( 2 ) ;  Oct. 27t (A)  ( 2 ) ;  Nov. 10 ; Nov. lot 
(A)  ( 2 ) ;  Nov. 17t  ( 2 ) ;  Nov. 24t (A)  (2 ) ;  
Dec. 1' (A)  (2 ) ;  Dec. 8 t  ( A ) ;  Dec. 16t. 

F I F T E E N T H  JUDICIAL DISTRICT 

Fa l l  Term, 1 9 4 1 J u d g e  Alley. 

Alexander-Aug. 25 (A)  (2 ) .  
Cabarrus-Aug. 18'; Aug. 251; Oct. 13 

( 2 ) ;  Nov. lot ( A ) ;  Dec. I t  (A) .  
Iredell-July 28 ( 2 ) ;  Nov. 3 (2).  
Montgomery-July 7 ;  Sept. 22t ;  Sept. 

29; Oct. 27t. 
Randolph-July 14t  ( 2 ) ;  Sept. 1'; Oct. 

20t (A)  ( 2 ) ;  Dec. 1 (2) .  
Rowan--Sept. 8 ( 2 ) ;  Oct. 6 t ;  Oct. 13t  

( A ) ;  Nov. 17 (2).  

*For  criminal cases. 
t F o r  civil cases. 
:For jall and  civil cases. 

S IXTEENTH JUDICIAL DISTRICT 

Fall Term, 1 9 4 1 J u d g e  Clement. 

Burke-Aug. 4 ( 2 ) ;  Sept. 22t ( 3 ) ;  Dec. 
8 (2).  

Caldwell-Aug. 18 (2 ) ;  Sept. 29t (A) 
(2 ) :  Nov. 24 (2).  

Catawba-June 30 (2 ) ;  Sept. I t  (2) :  
Nov. 10.; Nov. 17 t ;  Dec. I t  (A) .  

Cleveland-July 21 ( 2 ) ;  Sept. 8 t  ( A ) ;  
Sept. 16t  (A) ;  Oct. 27 (2).  

Llncoln-July 14; Oct. 137 (2).  
Watauga-Sept. 15. 

SEVENTEENTH JUDICIAL DISTRICT 

Fall Term, 1941 J u d g e  Sink. 
Avery-June 30 ( 2 ) ;  Oct. 13'; Oct. 20t. 
Davie-Aug. 25: Dec. I t .  
Mitchell-July 21t ( 2 ) ;  Sept. 15 (2).  
Wilkes-Aug. 4 (2)  ; Sept. 29t (2)  ; Dec. 

8 (2) .  
~ a d k f n - ~ u g .  18'; Nov. 17t  (2).  

E I G H T E E N T H  JUDICIAL DISTRICT 

F a l l  Term, 1941 J u d g e  Phillips. 

Henderson-Oct. 6 ( 2 ) ;  Nov. l 7 t  (2). 
McDowell-July 77 (2 ) ;  Sept.  1 (2).  
Polk-Aug. 18 (2).  
Rutherford-Sept. 22t (2)  : Nov. 3 (2).  
Transylvania-July 21 (2 ) ;  Dec. 1 (2).  
Yancey-Aug. 4 ( 2 ) ;  Oct. 20t (2).  

NINETEENTH JUDICIAL DISTRICT 

Fall Term,  1941 J u d g e  Gwyn. 

Buncombe-July It ( 2 ) ;  Ju ly  14 (A)  
( 2 ) ;  Ju ly  21'; J u l y  28; Aug. 4t  ( 2 ) ;  Aug. 
18'; Aug. 18 (A)  ( 2 ) ;  Sept. I t  ( 2 ) ;  Sept. 
15'; Sept. 15 (A)  ( 2 ) ;  Sept. 29t ( 2 ) ;  Oct. 
13'; Oct. 13 (A)  ( 2 ) ;  Oct. 27; Nov. 3 t  
( 2 ) ;  Nov. 17'; Nov. 17 (A)  ( 2 ) ;  Dec. I t ;  
Dec. 15'; Dec. 15 (A) (2). 

Madison-Aug. 25; Sept. 22; Oct. 20; 
Xov. 24; Dec. 22. 

T W E N T I E T H  JUDICIAL DISTRICT 

Fall Term,  1 9 4 1 J u d g e  Bobbitt. 

Cherokee-~ug.  4 ( 2 ) ;  NOV. 3 (2). 
Clay-Sept. 29. 
Graham-Sept. 1 (2).  
Haywood-July 7 (2) :  Sept. 16t ( 2 ) :  

Nov. 17 (2).  
Jackson-Oct. 6 (2). 
Macon-Aug. 18 ( 2 ) ;  Dec. 1 (2).  
Swain-July 21 ( 2 ) ;  Oct. 20 (2).  

TWENTY-FIRST JUDICIAL DISTRICT 

Fall Term,  1 9 4 1 J u d g e  Armstrong. 

Caswell-June 30; Nov. 10': Nov. 17t. 
Rockingham-Aug. 4* ( 2 ) ;  Sept. 11 (2 ) .  

Oct. 20t ;  Oct. 27' ( 2 ) ;  Nov. 24t (2) ; ~ e c :  
R *  - .  

Stokes-Aug. 18; Oct. 6.: Oct. 13t. 
Surry-July 7t ( 2 ) ;  Sept. 15'; Sept. 22t 

( 2 ) ;  Dec. 15.. 

(A)  Speclal o r  emergency Judge  to be assigned. 
5Speclal or regular Judge. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

Eastern District-Isaac hf. MEEKINS, Judge, Elizabeth City. 
Middle District-JOHNSON J. HAYES, Judge, Greensboro. 
Western District-EDWIX PATES WEBB, Judge, Shelby. 

EASTERN DISTRICT 

Terms-District courts are  held a t  the time and place a13 follows: 
Raleigh, criminal term, eighth Monday after the flrst Monday in 

March and September; civil term, second Monday in March and 
September. THOMAS DIXON, Clerk. 

Fayetteville, third Monday in March and SepLember. S. H. BUCK, 
Deputy Clerk. 

Elizabeth City, fourth Monday in March and September. SADIE A. 
HOOPER, Deputy Clerk, Elizabeth City. 

Washington, fourth Monday after the first Monday in March and 
September. J. B. RESPASS, Deputy Clerk, Washington. 

New Bern, flfth Monday after the first Monday in March and Sep- 
tember. MATILDA H. TURNER, Deputy Clerk, Yew Bern. 

Wilson, sixth Monday after the first Monday in March and Septem- 
ber. G. L. PARKER, Deputy Clerk. 

Wilmington, seventh Monday after the first Monday in March and 
September. W. A, WYLIE, Deputy Clerk, Wilmington. 

OFFICERS 

J. 0. CARR, United States Attorney, Wilmington. 
CHAUNCEY H. LEGGETT, Assistant United States Attornex, Tarboro. N. C. 
CHAS. F. ROUSE, Assistant United States Attorney, Kinston. 
F. S. WORTHY, United States Marshal, Raleigh. 
THOMAS DIXON, Clerk United States District Court, Raleigh. 

MIDDLE DISTRICT 

Terms-District courts a re  held a t  the time and place a s  follows: 
Durham, fourth Monday in September and flrst Monday in February. 

HENRY REYNOLDS, Clerk, Greensboro. 
Greensboro, first Monday in June and December. HENRY REYNOLDS, 

Clerk; MYRTLE D. COBB, Chief Deputy; LILLIAN HARKRADER, Deputy 
Clerk; P. H. BEESON, Deputy Clerk ; MAUDE B GBUBB, Deputy Clerk. 

Roclringham, first Monday in March and September. HENRY REYN- 
OLDS, Clerk, Greensboro. 

Salisbury, third Monday in April and October. HENRY REYNOLDS, 
Clerk, Greensboro. 

Winston-Salem, first Monday in May and Novemb~?r. HENRY REYNOLDS, 
Clerk, Greensboro; ELLA SHORE. Deputy Clerk. 

Wilkesboro, third Monday in May and Novembw. HENRY REYNOLDS, 
Clerk, Greensboro; C. IT. COWLES, Deputy Clftrl;. 

OFFICERS 

CARLISLE HIGOINS, United States District Attorney, Greensboro. 
ROBT. S. MCXEILL, Assistant United States Attorney. Winstoll-Salem. 
MISS EDITH HAWORTH, Assistant United States Attorney, Greensboro. 
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HESTER L. FERGUSON, ADMINISTRATRIX OF THE ESTATE OF JAMES FERGU- 
SON, DECEASED ; HESTER L. FERGUSON, INDIVIDUALLY ; JAMES W. 
FERGUSON, JR., EDWIN C. FERGUSON, AND ISABEL FERGUSOS, v. 
J. C. BLANCHARD; JOHN R. BRINKLEY; ................................. ADMIX- 
ISTRATOR O F  THE ESTATE O F  J. D. HOOD, DECEASED, AND ................................. 
THE WIDOW, AND ................................. THE HEIRS AT LAW OF THE SAID J. D. 
HOOD, DECEASED. 

(Filed 17 September, 1941. ) 

1. Mortgages § 24- 

The relationship between the trustor and the ccstui yue trust is not 
such a s  to render an absolute conveyance of the land by the trustor to 
the cestui que trust after default in the payment of the notes secured by 
the deed of trust, presumptively fraudulent in law. 

2. Mortgages 2a-Determination of whether deed from debtor to cred- 
itor and contemporaneous agreement to reconvey constitute equitable 
mortgage. 

When a debtor conreys land to a creditor by a deed absolute in form 
and a t  the same time gives a note or otherwise obligates himself to pay 
the debt, and the creditor agrees to reconvey upon the payment of the 
debt, the transaction is a mortgage, but if, under the terms of the agree- 
ment, the debtor does not obligate himself to pay the debt and take a 
reconlreyance, the transaction does not constitute a mortgage unless the 
debt conti~iues to exist after the execution of the deed and the parties 
intend the deed to be security for the debt, and the party asserting that 
the deed constitutes a n  equitable mortgage must establish the intention 
that the deed should constitute security for the debt by proof of facts 
and circumstances dehors the deed inconsistent with the idea of an abso- 
lute conveyance. 
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3. Same--Deed from trustor to cestui coupled with contract of reconvey-, 
ance held not a mortgage as  matter of law. 

This action was instituted to have a deed and a contract to reconvey 
declared an equitable mortgage, and for an accoul~ting by the grantee as 
a mortgagee in possession. The cause was referred to a referee, who 
found from the uncontroverted facts appearing in the pleadings that the 
owners of land executed a deed of trust thereon to secure money bor- 
rowed, that after default the owners executed a dzed absolute in form tc 
the creditor, whereupon the deed of trust was cmceled of record, that 
the creditor, as a part of the same transaction, gale the debtors an option 
to repurchase for the amount of the debt within a time specified, and 
further agreed that the debtors should have exclusive right to sell the 
land or timber therefrom for a further period of time, with provision that 
if the debtors sold the land they should have 90% of any sum realized 
in excess of the amount of the debt, and if they sold timber therefrom 
they should have 90% of the sum received in excess of the debt and the 
creditor would reconvey the land. The option #as not exercised and 
the debtors did not sell timber or land to the amount of the debt within 
the time stipulated. After executing the deed the debtors exercised no 
dominion over the land and the creditor thereaf er listed and paid all 
taxes. The referee found further that there was no evidence of coercion 
or undue influence on the part of the creditor, and that the dealings 
between the parties were bona flde and entered int2 between men of equal 
understanding and business ability. H e l d :  The dead of trust having been 
canceled upon the execution of the deed and the debtors not being obli- 
gated thereafter to pay the debt, the transactiol did not constitute a 
mortgage as a matter of law, and the referee having found from the 
evidence that the transaction was bonn flde and th2refore that the parties 
did not intend the deed as security, plaintiffs' exlleption to the referee's 
conclusion of law, approved by the court, that the deed did not constitute 
a mortgage, cannot be sustained. 

APPEAL by plaintiffs from Alley, J., a t  February Term, 1941, of 
JACKSON. Affirmed. 

This  was an  action to have a deed and a n  agrreement to reconvey 
declared to constitute a mortgage, and for an  accounting. The facts 
alleged in the complaint were substantially these. J. W. Ferguson and 
wife, under whom plaintiffs claim, executed in  19122 two deeds of trust 
to  T. W. Wilson, trustee, to secure an indebtedness of $20,000 to the 
defendant J. C. Blanchard, the deeds of trust conveying 4,000 acres of 
unimproved mountain land in  Jackson County. .Ifter default in pay- 
ment, i n  April, 1924, J. W. Ferguson and wife conveyed the land by 
deed absolute, with covenants of seizin and warranty, to Blanchard, 
and as a par t  of the same transaction an  agreerent  was entered into 
between ~ i a n c h a r d  and Ferguson whereby i t  was agreed that  the amount 
of the debt and interest to September, 1924, would be $22,500, and an  
option was given Ferguson to repurchase for that  amount on or before 
tha t  date. I t  was also agreed tha t  Ferguson should have exclusive right 
to sell the property on or before 19  June,  1929, for $22,500, plus interest 
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from 22 September, 1924, and taxes, and of any amount in excess Fergu- 
son should have go%, and if Ferguson should sell the timber for an 
amount in excess of the cost price so defined, Ferguson should have 90% 
of the profits, and Blanchard would reconvey the land to Ferguson sub- 
ject to the timber sale. 

I t  was further alleged that thereafter, in 1926, Ferguson sold 958 
acres of the land to one Hood at the price of $28,740, and received 
$2,000 cash and notes for the balance secured by deed of trust on the 
958 acres; that Blanchard joined in the conreyance, and Hood's notes 
of the face value of $14,370 were turned over to him, though it was not 
alleged that anything was ever paid on the notes. Plaintiffs alleged 
that by virtue of the deed and agreement the relationship of mortgagor 
and mortgagee between Ferguson and Blanchard was extended, and still 
continues, and that the plaintiffs, the successors in interest of J. W. 
Ferguson, are now entitled to an accounting. They alleged that by 
reason of the sale and cutting of certain timber, and by the renunciation 
or abandonment of a boundary line to the benefit of defendant Brinkley, 
the plaintiffs have been damaged by the acts of defendant Blanchard as 
mortgagee in possession in the sum of $30,000. 

Defendant Blanchard in his answer alleged that the deeds of trust 
executed by Ferguson were given to secure $20,000 cash loaned by 
Blanchard to Ferguson in 1922; that having failed to pay the debt at  
maturity or any interest thereon, J. W. Ferguson and his wife conveyed 
the land in fee simple to the defendant Blanchard in consideration of 
the cancellation of the two deeds of trust; that this was done without 
coercion or imposition, Ferguson being a trained and experienced lawyer ; 
that it was agreed that the amount of the debt and interest to 22 Septem- 
ber, 1924, would be $22,500, and an option was giren Ferguson to 
repurchase the land at  that price on or before that date, which he failed 
to do; that while Ferguson was given an opportunity to sell the land 
and obtain 9076 of the profits over the agreed amount, plus interest and 
taxes, this authority was expressly agreed to end 19 June, 1929; that 
while Ferguson sold some of the land to Hood (Blanchard executing the 
quitclaim to Hood), Blanchard received no money, only notes secured 
by deed of trust on the land sold, and nothing has been paid to Blanchard 
thereon; that Blanchard, after the execution of the deed to him by 
Ferguson, has paid all the taxes on the land, including those for 1924, 
amounting to more than $3,000; that in the agreement referred to it was 
expressly stated that it should constitute a full settlement of all dealings 
between the parties, and that it contained "all agreements between said 
parties"; that all rights under the agreement expired 19 June, 1929; 
that the agreement referred to was not executed until 21 June, 1926; 
that in 1932 defendant received $1,399.68 from the sale of some wood. 
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The allegation as to the abandonment of any land to 3efendant Brinkley 
was denied. The defendants set up the ten and three years' statutes of 
limitation. This action was begun 23 August, 1937. Defendant offered 
to execute and deliver deed to plaintiffs for the land upon payment of 
$22,500, plus interest and taxes paid by Blanchard. 

The action was referred to S. W. Black, Esq., as referee, who reported 
his findings of fact and conclusions of law to the court. The findings of 
fact may be briefly stated as follows: Plaintiffs' ppedecessors in title, 
J. W. Ferguson and wife, on 24 July, 1922, and 21 September, 1923, 
executed deeds of 'trust conveying 4,000 acres of rough, unimproved 
timber, and possibly mineral land, to secure the pajment to Blanchard 
of $20,000, money borrowed, evidenced by notes due 24 July, 1923, and 
21 March, 1924. On 2 April, 1924, neither principal nor any in- 
terest having been paid, Ferguson and wife executcd and delivered to 
Blanchard deed in fee simple conveying to Blanchard the land described 
in the deeds of trust. A contract or agreement, dated 2 April, 1924, but 
actually signed 21 June, 1926, was executed by Blanchard and wife and 
J. W. Ferguson in which defendant Blanchard agreed to reconvey the 
4,000 acres of land to J. W. Ferguson upon condition that he pay to 
Blanchard on or before 22 September, 1924, the sum of $22,500, it being 
the amount which would have been due on the original debt at  that date. 
The agreement contained provision to the effect thai, if Ferguson failed 
to pay said sum on or before 22 September, 1924, the option and agree- 
ment to reconvey should be null and void. This agreement contained 
the further provision granting Ferguson option to r%ell the property on 
or before 19 June, 1929, and in event of sale pay Blaichard $22,500 with 
interest and taxes paid, and that if profit was realized over and above 
this amount on or before 19 June, 1929, Ferguson should receive 90% 
of net profits. 

I n  1926, <J. W. Ferguson effected a sale of 958 rtcres of the land to 
one J. D. Hood, who paid $2,000 cash, which was retained by Ferguson, 
and also executed notes and deed of trust on the 958 ttcres for the balance 
of the purchase price of $28,740. I t  was agreed that the Hood notes 
should be divided between Ferguson and Blanchard the latter to credit 
the notes as and when paid on the original amount of Ferguson's debt. 
Hood failed to pay any part of the notes or interest, and no credits have 
been applied therefrom. J. C. Blanchard has paid the taxes on the land 
for the year 1924, and for the years 1925 to 1935, inclusive, $3,054.80. 
J. C. Blanchard has received from sale of spruce wood $1,399.68. 

The referee found "that there was no evidence of any coercion or 
undue influence on the part of J. C. Blanchard at  the time of the execu- 
tion of the contract and agreement and at the t ine  of the deed from 
Ferguson and wife to Blanchard on the 2nd day of April, 1924, and 
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that the dealings between said Ferguson and Blanchard were bona fide 
and entered into between men of equal business ability and understand- 
ing." 

There was no evidence offered as to any transaction relating to Jno. R. 
Brinkley. Service of summons was had only on Blanchard and Brinkley. 
The referee concluded as a matter of law that the deed executed by J. W. 
Ferguson and wife to J. C. Blanchard on 2 April, 1924, was and is bona 
fide, and does not have the effect of a mortgage; that all transactions 
between J. C. Blanchard and J. W. Ferguson with relation to said lands 
became final and settled as between these parties on 19  June, 1929; that 
J. C. Blanchard is owner in fee simple of the lands described; that J. C. 
Blanchard as holder of some of the notes has right to have the J. D. 
Hood deed of trust foreclosed as prayed by both parties ; that no evidence 
having been offered as to Jno. R. Brinkley, he is entitled to judgment 
dismissing the action as to him. 

Plaintiffs filed exceptions to the referee's conclusions of law, and also 
filed motion for interlocutory decree declaring the deed a mortgage, on 
the ground that the deed and agreement, as a matter of law, constituted 
the relationship of mortgagor and mortgagee between the parties, and 
that plaintiffs were thereupon entitled to an accounting with defendant 
Blanchard as mortgagee in possession. 

The court below denied plaintiffs' motion for interlocutory decree, 
overruled the exceptions to the referee's conclusions of law, and upon 
consideration of the referee's findings of fact and conclusions of law 
adopted and approved each and all of the findings of fact and conclusions 
of law, and in all respects confirmed the report of the referee. Judg- 
ment was entered for the defendant Blanchard in accord with this ruling, 
and plaintiffs excepted and appealed. 

F r a n k  Car ter ,  J o h n  M .  Queen,  C.,C. Buchanan ,  and  Varser ,  M c I n t y r e  
& H e n r y  for plaintif fs,  appellants.  

Whedbee  & W h e d b e e  and St i l lwel l  & St i l lwel l  for defendants ,  ap-  
pellees. 

DEVIN, J. The plaintiffs filed exception to the referee's conclusions 
of law, making no objection to his findings of fact as such, and challenge 
the judgment rendered below solely on the ground that the deed executed 
by J. W. Ferguson and wife to defendant Blanchard in 1924, together 
with the agreement appearing in the record, as a matter of law, consti- 
tuted the relationship of mortgagor and mortgagee between these parties, 
which relationship still continues and entitles the plaintiffs, heirs and 
personal representatives of J. W. Ferguson, to the right of redemption 
and to an accounting with defendant Blanchard as mortgagee in posses- 
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sion. The plaintiffs supported their exception by a motion for an inter- 
locutory decree based upon the same ground. 

The material facts are not controverted. They sufficiently appear 
from the pleadings. No oral evidence was offered. I n  1922 J. W. Fer- 
guson borrowed $20,000 from J. C. Blanchard and to secure the same 
executed deed of trust conveying to a trustee 4,000 awes of unimproved 
mountain land. Nothing was paid on this debt, principal or interest, 
and in April, 1924, after maturity, J. W. Ferguson and wife conveyed 
the land to J. C. Blanchard by deed absolute with  covenants of seizin 
and warranty, and the deeds of trust were canceled of record. By an 
agreement, dated the same time but executed subsequently, Blanchard 
gave Ferguson the option to repurchase the land for the amount of the 
debt and interest, agreed to be then $22,500. By express terms, unless 
this option was exercised on or before 22 September, 1924, it became 
null and void. The option was not exercised. The agreement, however; 
gave to Ferguson, in the event he did not repurchase t h e  right to effect 
a sale of the land on or before 19 June, 1929, and, if he could do so 
within that time at a price in excess of $22,500, plus additional interest 
and taxes paid, Ferguson should receive 90% of the excess; and in addi- 
tion it was provided that if Ferguson could, before 19 June, 1929, sell 
the timber on the land for an amount sufficient to pay the stipulated 
amount, Blanchard would convey to Ferguson the land subject to the 
timber sale. This agreement contained this stipulation: "It is further 
understood and agreed that this contract is given and accepted in full 
settlement of all dealings or agreements heretofore miide by and between 
the ~ a r t i e s  hereto, and all matters between them have been settled in 
full, and that this contract contains all agreements between said parties." 

The referee found that in the execution of the deell there was no evi- 
dence of coercion or imposition on the part of defendant Blanchard, that 
the dealings between Ferguson and Blanchard were bcna fide and entered 
into between men of equal business ability and understanding. 

I t  seems to be well settled that where land has heen conveyed to a 
trustee to secure the debt of a third person, the relationship between the 
trustor and the secured creditor is not such as to ckaracterize a subse- 
q~ent~conveyance of the land by the trustor to the creditor as in law 
presumptively fraudulent. M u r p h y  v. Taylor ,  214 N. C., 393, 199 
S. E., 382; S i m p s o n  c. F r y ,  194 N .  C., 623, 140 S. I<., 295. 

I t  is also settled that a deed absolute on its face cannot be converted 
into a mortgage unless it be established that the clause of defeasance was 
omitted by ignorance, mistake, fraud, or undue icfluence. P e r r y  v. 
S u r e t y  Co., 190 N .  C., 284, 129 S. E., 721. However, there is neither 
allegation nor proof in the instant case that a clause of defeasance was 
omitted from the deed by mistake or inequitable conduct. 
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But plaintiffs do not base their exception to the referee's conclusion 
of law on this ground. The plaintiffs' contention is that the intention to 
constitute the relationship of mortgagor and mortgagee appears from 
the contract, and that, taking it in connection with the transmutation of 
the legal title by the deed, all the elements of a mortgage conclusively 
appear. They rely upon the principle enunciated in Perry v. Surety Co., 
supra: "Whenever a transaction resolves itself into a security, whatever 
may be its form, and whatever name the parties may choose to give it, 
it is, in equity, a mortgage. . . . There are no special words re- 
quired to constitute a mortgage. The test is whether the conveyance, 
or the whole transaction, is a security for the payment of money, or the 
performance of any act or thing.'' 

I t  is true that when a debtor conveys land to a creditor by deed abso- 
lute in form and at the same time gives a note or otherwise obligates 
himself to pay the debt, and takes from the grantee an agreement to 
reconvey upon payment of the debt, the transaction is a mortgage. 
Robinson v. Willoughby, 65 N .  C., 520. But if the agreement leaves it 
entirely optional with the debtor whether he will pay the debt and re- 
deem the land or not, and does not bind him to do so, or continue his 
obligation to pay, the relationship of mortgagor and mortgagee may not 
be held to continue unless the parties have so intended. The distinction 
is pointed out in O'Briant v. Lee, 212 N .  C., 793, 195 S.' E., 15, where 
Connor, J., speaking for the Court, quotes with approval from 41 C. J., 
325, as follows: "If it is a debt which the grantor is bound to pay, 
which the grantee might collect by proper proceedings, and for which 
the deed to the land is to stand as security, the transaction is a mort- 
gage; but if it is entirely optional with the grantor to pay the money 
and receive a reconveyance, he has not the rights of a mortgagor, but 
only the privilege of repurchasing the property." And in Pomeroy's 
Equity Jurisprudence (sec. 1194) it is said: "Where land is conveyed 
by an absolute deed, and an instrument is given back as a part of the 
same transaction, not containing the condition ordinarily inserted in 
mortgages, but being an agreement that the grantee will reconvey the 
premises if the grantor shall pay a certain sum of money at or before a 
specified time, the two taken together may be what on their face they 
purport to be-a mere sale with a contract of repurchase, or they may 
constitute a mortgage." 

Whether any particular transaction amounts to a mortgage or an 
option of repurchase depends upon the real intention of the parties, as 
shown on the face of the writings, or by extrinsic evidence, and the dis- 
tinction seems to be whether the debt existing prior to the conveyance 
is still left subsisting or has been entirely discharged or satisfied by the 
conveyance. I f  no relation whatsoever of debtor and creditor is left 
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subsisting, the transaction is a sale with contract of repurchase, since 
there is no debt to be secured. Pomeroy's Equity Jurisprudence, see. 
1195. 

I s  the relation of debtor and creditor still existing? Was the deed 
intended as security? The answer to these questions determines thse 
character of the transaction. The real intention of the parties at  the 
time of the execution of the instrument controls. :[t was said in Watkins 
v. Williams, 123 N. C., 170, 31 S. E., 388, that the intention that the 
deed shall constitute a mortgage or security for a debt must be estab- 
lished by proof of facts and circumstances dehor:: the deed inconsistent 
with the idea of an absolute conveyance. 

I n  O'Briant v. Lee, 214 N.  C., 723, 200 S. E., 865, Barnhill, J., diri- 
cussed this subject, with citation of numerous authorities, supporting 
the ruling in the former opinion in that case wherein i t  was held that 
if the facts were susceptible of different interpretfitions, an issue for the 
jury was presented. Here such inferences as are capable of being drawn 
from the facts in evidence were found by the ref5ree against the plain- 
tiffs. 

We are unable to concur in the view that a deed absolute on its face 
coupled with a contract of reconveyance for a stixdated amount within 
a limited time should be held, as a matter of law, without further evi- 
dence, to constitute a mortgage. There is here no extrinsic evidence of 
facts and circumstances that would tend to stamp the transaction as a 
mortgage or to give to the deed the effect of security for a subsisting 
obligation. I t  is not denied that upon the execution of the deed the 
deeds of trust were canceled of record. and that the defendant Blanchard 
thereafter listed and paid all taxes on the land. No acts of possession 
on this land were exercised by Ferguson. Nothing was done pursuant to 
the agreement save the sale of a portion of the land for which Blanchard 
received only notes still unpaid. The authority given to sell the land or 
the timber, and, if for enough to pay the stipulated amount, obligating 
the defendant to convey the balance, was express'ly limited in time, and 
expired 19 June, 1929. This may not be held conclusively to denomi- 
nate the transaction as a mortgage and the deed as security for a debt. 

We cannot hold on this record that all the elements of a mortgage 
conclusively appear on the face of the written ins1;ruments. The referee's 
conclusion, upon the facts found, that the deed snd agreement did not 
have the effect of a mortgage, was approved by the trial judge. I n  this 
we find no error. The order decreeing foreclosure of the Hood deed 
of trust was proper. 

The ruling of the court below on the plaintiffs' exception to the 
referee's report, and on their motion for interlocutory judgment, must be 

Affirmed. 
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EhfMERSON SEARS v. MARYLAND CASUALTY COMPAXT. 

(Filed 17 September, 1941.) 

1. Insurance 8 48--Injured third party may not recover against insurer in  
liability policy, even under Virginia statute, when insured is not liable. 

In an action instituted against a Virginia "U-Drive-It" company and 
the bailee for hire of one of its cars to recover for injuries sustained a s  
a result of the negligent operation of the car by the driver, plaintiff 
recovered judgment against the driver but judgment of involuntary non- 
suit was entered in favor of the Virginia company and appeal therefrom 
was not perfected. Execution on the judgment against the driver was 
returned wholly unsatisfied. Plaintiff then instituted this action against 
the insurer in a liability policy issued to the Virginia company. Plaintiff 
relied not only on the policy, but also upon the provisions of see. 4326 of 
the Code of Virginia, prescribing that liability or indemnity policies issued 
in that State shall provide for liability on the part of insurer if judg- 
ment against insured is uncollectible by reason of bankruptcy or insol- 
vency, and further that such policies shall provide for liability on the 
part of insurer for daplages resulting from negligence in the operation of 
the insured vehicles by any person legally using same with the express 
or implied permission of insured. H e l d :  Even conceding that the Virginia 
statute should be considered as  a part of the insurance contract in an 
action thereon in this State, the Virginia statute, although it  enlarges 
insurer's liability to cover any liability of the insured for damages in- 
flicted while the vehicles covered are  operated by third parties with 
insured's express or implied consent, a correct construction of the statute 
does not impose liability on the part of insurer when there is no liability 
on the part of insured, and plaintiff having established the want of lia- 
bility on the part of insured, insurer's motion to nonsuit should hare 
been allowed. 

2. Same- 
A party injured by the negligent operation of an automobile covered 

by a liability insurance contract can have no greater right against in- 
surer under the contract than that  of insured, and his rights are  perforce 
limited by the terms and conditions of the policy. 

CLARKSOX, J., dissents. 

APPEAL b y  defendant f r o m  Buryzuyn, Special Judge, at May Term, 

1941, of PASQUOTANK. Reversed. 

Civil action t o  recover on automobile liability policy issued b y  defend- 
ant t o  U-Drive-It Company, Inc., of Norfolk, Va. 

On 27 Apri l ,  1939, the  defendant issued i ts  "garage liability policy7' 
t o  t h e  U-Drive-It Company  of Norfolk, Va. This  policy was i n  ful l  
force and  effect at the  t ime of the happening of the  matters  and  things 
alleged i n  the  complaint and  included t h e  automobile described in t h e  

complaint within i ts  coverage. 



10 I N  T H E  SUPREME COURT. [220 

On 19 August, 1939, the U-Drive-It Company rented to one Hobbs, 
by written agreement, one of its automobiles maintained in connection 
with its business. Hobbs, while operating the automobile in Currituck 
County, North Carolina, ran the automobile into the plaintiff inflicting 
certain personal injuries. 

Thereafter, in February, 1940, plaintiff instituted an action in the 
Superior Court of Currituck County against the said Hobbs and the 
U-Drive-It Company to recover damages resulting from such personal 
injuries. At the trial of the cause, at  the concliision of the evidence 
for the plaintiff, judgment of involuntary nonsuit was entered as to the 
defendant U-Drive-It Company. The jury, as against Hobbs, answered 
the issues in favor of the plaintiff, awarding $3,000.00 damages. Judg- 
ment was duly entered on the verdict. Plaintiff excepted to the judg- 
ment of nonsuit as to the U-Drive-It Company but failed to perfect his 
appeal. Execution was issued on the judgment ag.ainst Hobbs and was 
returned wholly unsatisfied. Thereafter, the plair tiff, in August, 1940, 
instituted this action against the defendant seeking to recover the amount, 
of the judgment obtained, alleging that under, the terms of its policy 
and the statutes of Virginia the defendant is h b l e  for the payment, 
thereof. 

When this cause came on to be heard in the court below, p.arties waived 
trial by jury and submitted the cause to the jullge presiding. Upon 
the hearing the judge overruled the motion for jcdgment as of nonsuit 
duly entered by the defendant when plaintiff restej, and renewed at the 
conclusion of all the evidence, and rendered judgment for the plaintiff. 
The defendant appealed. 

M .  R. S i m p s o n  for plaintif f ,  appellee. 
W h e d b e e  & W h s d b e e  for defendant ,  appellant.  

BARNHILL, J. On its appeal the defendant challenges the correctness 
of the ruling of the court below in permitting tho proof over objection 
of the statutes of Virginia relating to Motor Vehicle Liability policies 
and contends that in any event the statute has no extraterritorial appli- 
cation. Interesting as these questions may be, we n a y  pass them without 
discussion or decision and come to the exception to the refusal of the 
court to dismiss as of nonsuit. This exception is based primarily upon 
the contention that the court below misinterpreted the contract of insur- 
ance. We may decide the question thus raised upon the assumption 
(though we do not so decide) that the Virginia stal ute is to be considered 
a part of the policy in a suit thereon in this Stale. 

Under its contract the defendant agreed "to pay on behalf of the 
insured all sums which the insured shall become obligated to pay by 
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reason of the liability imposed upon him by law for damages" either for 
personal injuries or property damage. The several automobiles covered 
and the conditions of liability are set out in the policy and the automo- 
bile which caused injury to the plaintiff is included. 

The plaintiff relies not only on the policy as written but as amended 
by operation of law by sec. 4326 ( a )  of the Code of the State of Vir- 
ginia. This statute requires that all liability policies thereafter issued 
shall contain the standard bankruptcy provision giving the injured per- 
son a remedy over against the insurance company when the judgment 
against the insured is uncollectible by reason of bankruptcy or insol- 
vency. Thus it puts an end to any defense that the contract is one of 
indemnity only and not one of liability. 

I t  further provides that : 
"No such policy (policy of insurance against loss or damage resulting 

from accident to or injuries suffered by an employee or other person and 
for which the person insured is liable) shall be issued or delivered in this 
State, to the owner of a motor vehicle, by any corporation or other 
insurer authorized to do business in this State, unless there shall be con- 
tained within such policy a provision insuring such owner against lia- 
bility for damages for death or injuries to person or property resulting 
from negligence in the operation of such motor vehicle, in the business 
of such owner or otherwise, by any person legally using or operating the 
same with permission, express or implied, of such owner." 

Passing the question whether a bailee for hire is one operating an 
automobile ('with the permission" of the owner within the meaning of 
the statute, we come to the crux of the controversy between the parties : 
Can there be any liability under the policy in favor of a third party 
injured by the operator of an automobile embraced within the policy 
when there is no liability on the part of the insured ? 

That there is no liability on the part of the U-Drive-It Company to 
the plaintiff on account of the injuries sustained hy him while Hobbs 
was operating its automobile has been established. Plaintiff sued the 
insured and his action was dismissed by judgment of involuntary non- 
suit. He  neither appealed nor instituted a new action. The judgment 
dismissing the action is res judicata. 

Even so, plaintiff contends that Hobbs was the owner while operating 
the automobile within the meaning of the statute. I n  support of this 
position he relies upon hTewton v. Employer's Liabi l i ty  Assur. Corp., 
107 Fed. (2d), 164. After a careful reading of this opinion we find that 
we are unable to concur in the conclusion reached. Hence, we are unable 
to adopt the view of the plaintiff. 

Under the statute, as well as under the policy, the defendant insured 
the owner against liability for damage, for death or injury to person or 
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property. The first paragraph thereof gives the ir.jured person a right 
of action over against the insured when judgment has been obtained 
against the insured and execution thereon has been returned unsatisfied 
or when the insured, by reason of bankruptcy, is unable to pay. The 
primary purpose of the second paragraph is to meet the defense in an 
action on the policy that the owner was not a t  the time of the accident 
operating the car personally or by his agent, allhough it was being 
operated by a member of his family or another wi;h his express or im- 
plied consent. This is the interpretation which ha3 been placed upon a 
similar statute by the courts of the State of Nefi York. Rrustein v. 
New Amsterdam Casualfy Co., 255 N. Y., 137;  Lavine v.  Indemnity Co., 
260 N.  Y., 399; Bakker v. B t n a  Life Ins. Co., 264 N. Y., 150. 

The contract is one between the defendant and the U-Drive-It Com- 
pany. I t s  purpose, as amended by the statute, is to protect the insured. 
The statute does not convert i t  into a third party beneficiary contract, 
and a third party can have no greater right under .;he contract than the 
insured. Small v. Morrison, 185 N. C., 577, 118 S. E., 1 2 ;  Appleman, 
Automobile Liability Insurance, 293. 

The parties have made their contract in plain and unambiguous lan- 
guage. The statute, while i t  enlarges the coverage, makes no change as 
to the contracting parties or the party insured. 11, does not amount to 
a third party beneficiary clause. The coverage is no greater when 
the automobile is being used with the permission of the assured than 
when i t  is being used by the owner himself. The defendant under the 
statute merely agrees to pay any liability of the owner arising out of 
the operation of the designated automobile by a 1;hird party with his 
express or implied consent. Hence, a third party cannot recover from 
the insurer in the absence of proof of liability on the 'part of the 
insured. 

The liability assumed by the insurer both under the policy and under 
the statute is the liability of the owner resulting from the negligent 
operation of the automobiles within the coverag? of the policy. I t  
relates to a cause of action which arises in favor cf the injured person 
against the insured. The insurer is liable only when the insured is 
liable. I t  is this liability that the defendant assumed and agreed to 
pay-and none other. 

I t  would require a strained construction of the l~nguage  of the policy 
and of the statute to hold that the plaintiff in t h i ~  action who is not a 
party to the contract between defendant and the IT-Drive-It Company 
acquired rights, either under the policy or under the statute, which are 
superior to those of the assured and that the defendant is liable to him 
although it is not liable to the party with whom the contract was made. 
One who seeks to take advantage of a contract made for his benefit-if 
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indeed the contract of insurance can  be so  construed-must take it sub- 
ject to  all i ts  terms and  conditions. P e e l e r  v. Casualty Co., 197 N. C., 
286, 148 S. E., 261. 

As i t  is made  to appear  f r o m  the  evidence offered by t h e  plaintiff t h a t  
there is n o  liability t o  the  plaintiff on the  p a r t  of t h e  assured f o r  t h e  
injur ies  received by  him, there is  n o  r igh t  of t h e  insured to which plain- 
tiff is subrogated under  the terms of the  Virginia  statute. T h e  evidence 
offered fai ls  t o  make  out  a cause of action. T h e  motion f o r  judgment 
of nonsuit should have been allowed. 

Reversed. 

CLARKSON, J., dissents. 

PAUL W I L K I N S  v. THOMAS A. BURTON 
and 

LAWRENCE WARD v. THOMAS A. BURTON. 

(Filed 17 September, 1941.) 

1. Public Officers § & 

A public officer mag not be held inrlividually liable for breach of an 
official or governmental duty involving the exercise of discretion unless 
he acts corruptly or maliciously, and he may not be held liable for breach 
of a, ministerial duty imposed for the public benefit unless the statute 
imposing such duty provides for such liability. 

2. Public Officers § 8: Highways 8 %State highway engineer may not be 
held liable for negligence in failing to remove obstruction unless he 
acts corruptly or maliciously or is guilty of wanton negligence. 

This action mas instituted to recover for injuries sustained when the 
car in which plaintiffs were riding struck a limb lying on a dirt highway. 
Admissions in the answer introduced by plaintiffs established that  defend- 
ant was a divisional engineer of the State Highway & Public Works 
Commission and that  the highway in question is embraced within his 
division. Plaintiffs also introduced evidence tending to show that defend- 
ant was given notice that the limb was lying across the highway and that 
the accident occurred some six hours after such notice. Held: Even con- 
ceding that the failure of defendant to have had the limb removed during 
the length of time elapsing between the notice to him and the accident 
constituted evidence of negligence, defendant's motion to nonsuit was 
properly allowed, since if defendant's failure to remove the limb was a 
breach of an official or governmental duty involving the exercise of dis- 
cretion there was neither allegation nor evidence of corruption or malice, 
and if such duty was a ministerial duty i t  was of a public nature imposed 
entirely for the public benefit, and there was neither allegation nor proof 
that the statute imposing the duty provided for personal liability. To 
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the contrary, the statute, sec. 60, ch. 2, Public Laws 1921, provides th8.t 
such officers shall not be individually liable except for wanton and corrupt 
negligence. 

Two cases consolidated for trial before W a r l i t k ,  J., at April Term, 
1941, of STOKES. 

The actions were to recover for physical injuries; and property damage 
caused by the alleged negligence of the defendant, as Division Engineer 
of the State Highway & Public Works Commissio.~, in failing to remove 
or have removed a large limb of a tree which had fallen across a high- 
way in Rockingham County, under the jurisdiction of the defendant as 
such engineer, and by reason of which failure the automobile in which 
the plaintiffs were riding collided with said limh and was overturned, 
thereby injuring the plaintiffs and damaging said automobile. 

When the plaintiffs had introduced their evidence and rested their 
case, the defendant moved for a judgment as in case of nonsuit, which 
motion was allowed (C. S., 5 6 7 ) ,  and accordant therewith judgment was 
signed. The plaintiffs appealed, assigning errors. 

R o y  L. Deal for plaintif fs,  appel lanfs .  
Charles  Ross  and R. J .  Sco t t  for defendant ,  appellee. 

SCHENCK, J. I t  appears from the evidence that the defendant, 
Thomas A. Burton, was Division Engineer of the State Highway dz 
Public Works Commission, having in charge the administrative division 
of the State and county highway system estab1ish.d by the State High- 
way & Public Works Commission, including the State and county high- 
ways of Rockingham County; that on Sunday, 3 December, 1939, a tree 
near one of the graded soil covered highways in Rockingham County 
was struck by lightning and set on fire, that a large limb from the tree 
was caused to fall across the highway; that the limb was discovered 
across the highway in the forenoon and was soon thereafter reported to 
the defendant, who said he would "attend to it"; that the limb was not 
removed, and that between sundown and dark on tEe evening of 3 Decem- 
ber, 1939, the car in which the plaintiffs were riding while being driven 
on the said soil covered highway ran into the said limb, resulting in the 
injuries and damage of which complaint is made. 

Conceding but not deciding that the time elapsing between the notice 
given to the defendant of the position of the limb across the highway 
till the collision between the automobile in which plaintiffs were riding-- 
from about 11 :30 a.m. till about 5 :30 p.m.-with no action on the parib 
of a person responsible for the condition of the highway might under 
certain circumstances constitute evidence of actionable negligence, we do 
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not concur in the contention that the evidence in this case was sufficient 
to have been submitted to the jury. 

The defendant, according to admissions in the answers introduced in 
evidence, was a public officer, namely, "Division Engineer of the State 
Highway & Public Works Commission for the Fifth Division, and that 
the County of Rockingham is embraced within said division." I t  there- 
fore clearly appears that the defendant was a public officer and any 
liability that attached to him was due to the public office which he held. 

I n  Hipp v. Perrall, 173 N .  C., 167, 91 S. E., 831, it is said: "It is 
held in this State that public officers, in the performance of their official 
and governmental duties involving the exercise of judgment and discre- 
tion, may not be held liable as individuals for breach of such duty unless 
they act corruptly and of malice. Ternpleton v. Beard, 159 N .  C., 63; 
Baker v. Sfate, 27 Ind., 485." If it be contended that the defendant 
in this case mas in the performance of official or governmental duties 
involving the exercise of discretion, the plaintiffs' case must fail for the 
want of both allegation and proof of corruption or malice. 

Further in Hipp v. Ferrall, supra, it it said : ('It is also the recognized 
principle here, and the position is sustained by the great weight of 
authority elsewhere, that in case of duties plainly ministerial in char- 
acter the individual liability of such officers for negligent breach of duty 
should not attach where the duties are of a public nature, imposed 
entirely for the public benefit, unless the statute creating the office or 
imposing the duties makes provision for such liability, and this principle 
was approved and applied here in the case of Hudson v. McArthur, 152 
N .  C., 445, opinion by Associate Justice Manning, and is in accord with 
the great weight of authority in other jurisdictions. McConnell v. 
Dewey, 5 Neb., 385; Bates v. Homer, 65 Vt., 471, reported with full 
note by the editor in 22 L. R. A., p. 821; S. v. Harris, 89 N .  E., 169." 
I f  it be contended that any duty of the defendant with relation to the 
situation created by the limb across the highway was ministerial in 
character, it is also perfectly clear that such duty was impo~ed for the 
public benefit, and the statute imposing such duty makes no provision for 
such liability. I n  fact, the provision of the statute has a contrary 
intendment. Section 50, ch. 2, Public Laws 1921, reads: ". . . the 
State Highway Commission, both as a commission and the individual 
members thereof, shall not be liable for any damage sustained by any 
person, firm or corporation on the State Highway System, except for 
wanton and corrupt negligence." There is no allegation nor proof of 
wantonness or corruption. See, also, Ruffin v. Garrett, 174 N .  C., 134, 
93 S. E., 449. 

I n  the recent case of Old Fort v. Harmon, 219 N.  C., 241, it is written : 
"It is the established law in this jurisdiction that public officers, in the 
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performance of the i r  official a n d  governmental duties involving the  exer- 
cise of judgment  and  discretion, m a y  not be held liable a s  individuals 
f o r  breach of such d u t y  unless they  ac t  corrupt ly a n d  of malice," and, 
fur ther ,  "It is also a recognized principle wi th  us  that i n  case of duties 
plainly minis ter ial  i n  character,  the  individual liability of public officers 
f o r  negligent breach thereof does not  a t t ach  where the  duties a r e  of a 
public nature,  imposed edt i rely f o r  public benefit, unless the  s ta tu te  
creat ing t h e  office o r  imposing t h e  duties makes provision f o r  such 
liability.'' 

Holding,  a s  we do, t h a t  the  motion f o r  judgment  2,s in case of nonsuit 
was properly allowed, it becomes supererogatory to  discuss the  other  
interesting points presented i n  t h e  brief of the  appellants.  

T h e  judgment  of the  Super ior  Cour t  is 
Affirmed. 

MINNIE RUSH BROOKS v. CHARLES P. BROOKS. 

(Filed 17 September, 1941.) 

Courts § 2a-Superior Court acquires jurisdiction of cause upon docketing 
of interlocutory judgment of General County Court. 

In  this action for suhsistence without divorce, C. S., 1667, tried in the 
General County Court, judgment was rendered in favor of plaintiff. This 
judgment was duly docketed in the office of the .clerk of the Superior 
Court of the county. Thereafter order was entered ..n the General County 
Court reducing the amount of the monthly allowanc~?. Upon the abolition 
of the General County Court, the judge thereof, pursue nt to previous notice 
given to the county bar, entered a general order transferring all  cases 
then pending to the Superior Court of the county. Thereafter defendant 
failed to further comply with the orders for the payment of subsistence 
and plaintiff moved in the Superior Court for an order that defendant 
show cause why he should not be adjudged in contempt and for an order 
increasing the amount of subsistence. Defendant entered a special ag- 
pearance and demurred to the jurisdiction of the Superior Court.' H e l d :  
Upon the docketing of the judgment in the Superior Court, i t  acquired 
jurisdiction of the cause, and defendant's demurrer to the jurisdiction was 
properly overruled, C. S., 1608 (dd) .  Whether the provisions of ch. 69, 
Public-Local Laws of 1941, or the order of the General County Court 
transferring pending actions to the Superior Court, are  sufficient to effect 
the transfer need not be considered. 

APPEAL b y  defendant  f r o m  Bobbitt, J., a t  M a x h  Term,  1941, of 
BUNCOMBE. 

Civi l  action f o r  subsistence without  divorce, under C. S., 1667. 
Plaint i f f  moved i n  the  Superior  Cour t  f o r  a n  order  f o r  defendant  t o  

appear  and  show cause w h y  h e  should not  be adjudged i n  contempt of 
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court for failure to comply with judgment and orders theretofore entered 
in General County Court of Buncombe County, requiring him to pay 
reasonable subsistence to plaintiff and her children, and for an order 
increasing the amount of subsistence, and for attorney's fees. 

On 20 February, 1941, defendant filed special appearance and de- 
murred to the jurisdiction of the Superior Court upon the ground that 
the action tried in the General County Court came to the Superior Court 
upon an omnibus order signed by the judge of the General County Court 
on the last day of its existence, transferring all pending civil actions to 
the Superior Court-the defendant contending that the transfer was 
without notice to or consent of the parties and was not in compliance 
with provision of law for transfer of cases from General County Court 
to Superior Court. 

The trial court finds facts substantially these: This action, having 
been commenced in the Superior Court of Buncombe County on 23 June, 
1933, was by consent transferred to the General County Court of said 
county on 30 June, 1933. Thereafter, on 15 December, 1933, upon 
verdict favorable to plaintiff, judgment was rendered in said County 
Court ordering and requiring defendant to pay certain amount twice 
each month at  stated time, after said date, for the benefit of plaintiff 
and her children, and a further amount on counsel fees allowed. 

A transcript of this judgment was duly docketed in the office of the 
clerk of Superior Court on 18 December, 1933. 

Thereafter, on 10 January, 1936, order was entered in the General 
County Court reducing the amount of monthly allowance. 

Defendant complied with the orders in this cause up to 15 February, 
1941, but failed to make payment on that date and all subsequent pay- 
ments. 

The board of county commissioners of Buncombe County having there- 
tofore adopted a resolution abolishing the General County Court as of 
1 January, 1941, the judge of the General County Court, pursuant to 
previous notice given in a meeting of the Buncombe County Bar, entered 
a general order on 31 December, 1940, transferring to the Superior 
Court all civil cases then pending in said General County Court. There- 
after, the General Assembly of North Carolina, at the 1941 session, 
passed an act entitled, "An Act relating to the transfer of civil and 
criminal cases from the General County Court of Buncombe County to 
the Superior Court of Buncombe," effective from and after its ratifica- 
tion, 21 February, 1941. Public-Local Laws 1941, ch. 69. 

Upon such findings of fact, the judge of Superior Court being of 
opinion that the judgment entered upon verdict of the General County 
Court of Buncombe County, trangcripted to and recorded in the office of 
the clerk of Superior Court, is a valid and binding judgment, and 
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enforceable under the laws of this State, overruled and dismissed the 
special appearance, demurrer and motion to dismi6,s of the defendant. 
The judge further ordered that defendant appear on a date named and 
show cause why there should not be entered an order directing him to 
pay to plaintiff the amounts heretofore fixed by the court, or such an 
amount as to the court may seem just and proper in this cause. 

Defendant objects and excepts, and appeals to 13upreme Court and 
assigns error. 

W e a v e r  & Miller  for plaint i f f ,  appellee. 
J .  W .  H a y n e s  for defendant ,  appellant.  

WINBORNE;, J. Upon the facts found, does the Superior Court of 
Buncombe County have jurisdiction of this cause of action? An affirm- 
ative answer is found in section 19 of chapter 216, Public Laws 1923; 
section 1608 (dd) of 1924 Consolidated Statutes of North Carolina. 
There, referring to judgment of general county cclurts, i t  is provided 
that :  ". . . transcripts of such judgments ma) be docketed in the 
Superior Court as now provided for judgments of justices of the peace, 
and the judgment when docketed shall in all respects be a judgment of 
the Superior Court in the same manner and to the same extent as if 
rendered by the Superior Court . . ." Therefore, when the judg- 
ment of the General County Court was docketed ir. Superior Court, it 
became a judgment of the Superior Court, and within its jurisdiction. 
See I n v e s f m e n t  Co. v.  Pickels imer,  210 N.  C., 541, 187 S. E., 813. 

I n  the light of the above, i t  is unnecessary to consider whether either 
the order of the judge of the General County Court or the act of the 
Legislature be sufficient to effect the transfer from the General County 
Court to the Superior Court. 

The judgment below is 
Affirmed. 

W. H. BULLINGTON v. FURMAN ANGEL. 

(Filed 17 September, 1941.) 

1. Mortgages 9 38-  
Ch. 36, Public Laws 1933, Michie's Code, 2593 ( f ) ,  providing that the 

mortgagee or trustee or holder of notes for balance of the purchase price 
of real property, executed after the effective date of the statute, "shall 
not be entitled to a deficiency judgment" operates to deprive our courts 
of jurisdiction to enter the deficiency judgments proscribed, and the statute 
applies to all such deficiency judgments, including ::hose predicated upon 
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notes secured by mortgages or deeds of trust executed in another state 
upon realty lying therein. 

2. Constitutional Law § 23: Courts § 14--Denial of deficiency judgment 
on notes executed in another state does not impinge Full Faith and 
Credit Clause. 

This action was instituted to recover a deficiency judgment on notes 
secured by a deed of trust executed in the State of Virginia on real estate 
situate in Virginia. Defendant demurred on the ground that the com- 
plaint failed to state a cause of action for that it appeared upon the face 
of the complaint that the action was to recover a deficiency judgment 
for the balance of the purchase price of realty on notes executed subse- 
quent to the effective date of ch. 36, Public Laws 1933, Michie's Code, 
255'3 ( f ) .  Held:  Judgment sustaining the demurrer does not impinge the 
Full Faith and Credit Clause of the Federal Constitution or violate the 
general doctrine that a contract will be construed in accordance with the 
laws of the state wherein it is executed, since the statute operates upon 
the adjective law and not the substantive law and procedural matters are 
governed by the lex loci, 

APPEAL by defendant from Al ley ,  J., at  April Term, 1941, of MACON. 

X o r p h e w  & H o r p h e w  and R. R o y  R u s h  for plaint i f f ,  appellee. 
Jones  & Jones  a n d  Jones ,  W a r d  & Jones  for de fendan t ,  appel lant .  

SCHENCK, J. The plaintiff alleges in effect that  he contracted in the 
State of Virginia with the defendant for the sale and purchase of a tract 
of land in Virginia, that  he executed a deed to the defendant for said 
land, and the defendant paid h im a par t  of the purchase price and 
executed to trustees a deed of trust on said land to secure several notes 
representing the balance of the purchase price therefor; that  there was 
a default in the payment of one of said notes when due, and plaintiff 
exercised the right given in  said deed of trust to declare the remaining 
notes due, and called upon said trustees to sell the land to provide funds 
with which to pay the unpaid notes; that  said trustees advertised and 
sold said land and applied the funds arising therefrom to the payment 
of said notes; that  after such application of such funds there was a defi- 
ciency still due on said notes and this action is to recover such deficiency. 

T o  the complaint the defendant filed a demurrer upon the ground that  
it failed to state facts sufficient to constitute a cause of action. for  that 
i t  appears from the face thereof that  the action is to recover a deficiency 
judgment on notes given for the purchase price of real estate. 

The court entered judgment overruling the demurrer, to which the 
defendant preserved exception and appealed. 

The question presented i s :  When i t  appears from the complaint that  
the notes and deed of trust upon which the action is predicated were 
executed subsequent to G February, 1933, in Virginia, and relate to real 
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estate in Virginia, do the provisions of the law of North Carolina. 
ch. 36, Public Laws 1933 (N. C. Code of 1939 [Michie], sec. 2593 [ f ] ) ,  
prevent the holder of the notes secured by such deed of trust from obtain.. 
ing a deficiency judgment thereon in the courts of Korth Carolina? 
The answer is in the affirmative. 

Section 1, ch. 36, Public Laws 1933, which wa3 ratified 6 February, 
1933, in part, reads : "In all sales of real property by mortgagees and/or 
trustees under powers of sale contained in any mol tgage or deed of trust; 
hereafter executed, or where judgment or decree is given for the fore- 
closure of any mortgage executed after the ratification of this act to 
secure payment of the balance of the purchase price of real property, 
the mortgagee or trustee or holder of the notes secured by such mortgage 
or deed of trust shall not be entitled to a deficiencj judgment on account 
of such mortgage, deed of trust or obligation secursd by the same; . . ." 

I t  will be noted that the limitation created by the statute is upon the 
jurisdiction of the court in that it is declared that the holder of note,s 
given to secure the purchase price of real property "shall not be entitled 
to a deficiency judgment on account" thereof. This closes the courts of 
this State to one who seeks a deficiency judgment on a note given for thls 
purchase price of real property. The statute oper:ites upon the adjectivle 
law of the State, which pertains to the practice and procedure, or legal 
machinery by which the substantive law is made effective, and not upon 
the substantive law itself. I t  is a limitation of I he jurisdiction of the 
courts of this State. 

The Legislature, within constitutional limitations, can fix and cir- 
cumscribe the jurisdiction of the courts of this State. The Legislature 
has exercised its prerogative to so limit the jurisdiction of the courts 
of this State that holders of notes given for purchase price of real estate 
are not entitled to a deficiency judgment thereon in such courts. We 
cannot hold that this action upon part of the legislative branch of our 
government impinged the full faith and credit cla lse of the Constitution 
of the United States or the general doctrine that the validity of a con- 
tract is determined by the law of the place wh:re made, the lez loci 
contractus as distinguished from the l e x  fo r i .  130th the constitutional 
provision urged and the general doctrine invoked by the appellee are 
substantive law and the statute involved, as aforesaid, relates solely to 
the adjective law. No denial of the full force and credit of the Virginia 
contract is made, and no interpretation or consti-uction of the contract 
involved is attempted. The court, being depr i~ed  of its jurisdiction, 
has no power to render a judgment for the plaintily in the cause of action 
alleged. "Jurisdiction is power to declare the law, and when it ceases to 
exist, the only function remaining to the court is that of announcing 
the fact and dismissing the cause. And this s not less clear upon 
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authori ty  than upon  principle." Ex park  McCardle, 7 Wall (74  U. S.), 
506, 1 9  L a w  Ed., 264. 

It would be an anomaly t o  hold that the  courts of N o r t h  Carol ina a r e  
closed to a plaintiff hav ing  a claim f o r  a deficiency on  notes secured by 
real  estate i n  N o r t h  Carol ina a n d  a r e  yet  open t o  a plaintiff having a 
s imilar  claim secured by real  estate in a s tate  other t h a n  N o r t h  Carolina. 

T h e  court  should have sustained the  demurre r  and  dismissed the  
action, and  to the end t h a t  this  m a y  now be done the  case is remanded 
to the  Superior  Court.  

Reversed. 

W. S. RHODES AR'D D. G. XIATTHEWS, TRADING AS SLADE RHODES & 
COMPANY, AXD A. R. SHERROD (ADDITIONAL PARTY PLAIXTIFF), v. 
SMITH-DOUGLASS FERTILIZER COXIPASY, A CORPORATION. 

(Filed 17 September, 1941. ) 

1. Agriculture 9 la- 
A landlord's lien for rent is superior to all other liens and attaches to 

the crops raised upon the land by the tenant and entitles the landlord to 
possession of the crops for the purpose of the lien until the rents are  paid, 
C. S., 2335, and, when it is nct required that the lease be in writing, a 
note for the rent executed by the tenant constitutes mere evidence of the 
contract. 

2. Agriculture Cj Za- 
An agricultural lien for adrances, when in writing, takes priority over 

all other liens except the laborer's and landlord's liens, to the extent of 
advances made thereunder. C. S., 2488. 

An agricultural lien for advances executed by the landlord attaches to  
all the crops grown on the lands embraced within the lien and constitutes 
a transfer and assignment of the landlord's lien for rents on crops gron-n 
by his tenant on such lands, and the lienee is not required to see that the 
supplies adranced are  used upon the farm or by any particular tenant, 
and his rights as assignee of the landlord's lien for rents may not be 
defeated by proof that the tenant failed to receive any part of the ad- 
vances made under the contract. 

4. Agriculture § 4 b A s s i g n e e  of landlord's lien for  ren t  h a s  priority over 
assiguee of note executed by tenant  fo r  rent.  

A landlord executed a lien for advancements on crops produced upon 
the lands described, including the part of his lands leased to his tenant, 
which lien for advancements was assigned to defendant who duly fur- 
nished advances, but no part of the advances were used upon the land 
leased the tenant. Thereafter the tenant executed a note for the cash 
rent agreed upon for the year and the landlord assigned the note to 
another, who in turn assigned it  to plaintiff. The tenant paid the rent 
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to both plaintiff and defendant and was thereafter joined as a party 
plaintiff in this action. Held: Defendant, as assignee of the landlord's 
lien for rents, is the owner of the crops raised by the tenant to the extent 
of the cash rent due and is entitled thereto as against the tenant and the 
holder of the note for the rent. 

APPEAL by A. R. Sherrod, plaintiff, from H a r r i . ~ ,  J., at March Term, 
1941, of MARTIN. Affirmed. 

Civil action to recover amount of rents paid by rigriculture tenant. 
W. M. Highsmith, owner of farm lands, in December, 1938, rented 

16 acres thereof to plaintiff Sherrod for the year 1939 for a cash rent 
of $96.00. On 23 February, 1939, Sherrod executed a rent note therefor 
to Highsmith. Highsmith assigned the note to Hamilton Supply Com- 
pany, who in turn assigned it to the plaintiff, Slad: Rhodes & Company 
On 14 February, 1939, W. H. Highsmith, et al., executed and delivered 
to the Farmers Supply Company, Inc., a crop lien upon the crop to be 
cultivated on the lands of Highsmith for the gear 1939. This lien 
described all of the land owned by the said Highsmith. The Farmers 
Supply Company, Inc., transferred and assigned fraid lien to defendant 
and the defendant furnished to Highsmith cash and supplies under the 
lien to the amount of $375.00, which amount has riot been paid. 

None of the supplies furnished to Highsmith were received by Sherrocl 
or used by him in the cultivation of the land leased by him. 

A controversy having arisen as to the ownersh~p of the rent due by 
Sherrod, he paid into the clerk's office a sum sufficient to discharge the 
same and he later agreed that the defendant should receive the same 
upon its promise to return i t  in the event i t  was finally adjudged that it 
was not entitled thereto. He  likewise paid the amount of rent due to 
the plaintiff Slade Rhodes & Company. After the institution of the 
action Sherrod was made a party plaintiff. 

When the cause came on to be heard the parties entered into a stipu- 
lation agreeing upon the facts, waived trial by jury and submitting the 
cause to the judge presiding for determination. The judge, being of 
the opinion that upon the agreed statements of facts the defendant is 
the owner of the crops raised by Sherrod to the extent of the cash rent 
due, rendered judgment for defendant. Plaintiff Sherrod excepted and 
appealed. 

B. A. Cr i t cher  and D. E. J o h n s o n  for plaint i f f ,  appellant.  
P a u l  R. W a t e r s  and Peel c6 M a n n i n g  for defendant ,  appellee. 

BARNHILL, J. A landlord's lien for rent is superior to that of all 
other liens and any and all crops raised by the lessee on the lands leased 
are deemed to be vested in possession of the lessor or his assigns at all 
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times until the rents are paid. C. S., 2355. As the lease is not required 
to be in writing, C. S., 2355, the execution of the rent note merely con- 
stituted evidence of the contract. 

An  agricultural lien for advances, when in  writing, takes priority over 
all other liens except the laborer's and landlord's liens to the extent of 
advances made thereunder. C. S., 2488. 

When Highsmith, the landlord, executed the agricultural lien for 
adrances which is now held by the defendant he thereby transferred and 
assigned, as security for the payment thereof, all crops cultivated during 
the year 1939 upon the lands described in  the lien. A t  that  time as 
landlord of Sherrod he was vested with the title i n  possession of crops 
cultivated by Sherrod as security for the payment of his rent. His  
contract conveyed his right therein. The lien executed by him takes 
priority over all other claims and is superior to any right of the plain- 
tiff Slade Rhodes 8: Company. Thus i t  is written in the statute. 

While i t  is  agreed that  Sherrod received no par t  of the advances made 
under the agricultural lien this will not avail him. The lienee dis- 
charged his obligation when he furnished the supplies to the lienor. He 
is not required to see to it that  such supplies are used upon the farm or 
by any particular tenant. Womble v. Leach, 83 N .  C., 84;  Woofen v. 
Hill, 98 N. C., 48;  Collins v. Bass, 198 N. C., 99, 150 S. E., 706. Under 
the statute the rights of the holder of the lien may not be defeated by 
proof that  the tenants of the landlord-lienor failed to receive any part  
of the adrances made under the contract. 

The appellant cites and relies upon Clark v. Farrar, 74 N.  C., 686, 
contending that  the prerequisites of a valid agricultural lien as therein 
defined have not been met by the defendant for that  i t  is admitted that 
no money or supplies were advanced to plaintiff Sherrod. The decision 
is sound but the contention is not. The defendant met its obligation 
when i t  made advances to the landlord, the lienor. The risk that  the 
landlord might create a lien upon the crops to be raised by Sherrod, 
which has been so unfortunate for him, was assumed by him when he 
entered into his contract of rental. Thigpen v. Leigh, 93 N .  C., 47; 
Thigpen v. Maget, 107 N.  C., 39. 

The facts disclose that  the defendant is entitled to the $96.00, proceeds 
of crops raised by Sherrod. Hence, we concur in the conclusion of the 
court below. The judgment below is 

Affirmed. 
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THE BOARD OF COMMISSIONERS FOR THE COCNTY OF BEAUFORT 
v. W. J. ROWLAND. 

(Filed 17 September, 1941.) 

1. Taxation 4 0 b  
C. S., 8037, as rewritten in sec. 4 of ch. 221, Public Laws 1927, requires 

that in a tax foreclosure suit a description of the real estate, which is in 
fact and law sufficient, shall be set out in the published notice. 

2. SameDescr ip t ion  of land in tax foreclosure held insufficient in absence 
of evidence aliunde tending to identify the land. 

This action was instituted by a county to compzl defendant to comply 
with his contract to purchase certain lands from the county which the 
county had purchased a t  the foreclosure of a tax sale certificate. The 
cause was submitted upon an agreed statement of facts to the effect that 
in the tax foreclosure suit the published notice, after stating the number 
of the suit, gave the names of the defendants and described the lands as 
"Surry Parker and wife, 300 a. swamp . . ." and I hat the description set 
forth in the interlocutory order read "300 acres swamp, the said land 
being two miles from Pinetown and adjoining the land" of others named, 
and the deed executed by the commissioner purwant to the decree of 
confirmation gave the same description except the word "swamp" was 
omitted. Held: Although the description appears to be sufficiently definite 
to admit of par01 evidence for the purpose of identification, the descrip- 
tion in itself is insufficient, and there being no w-idence aliunde in the 
agreed statement of facts to identify the land, judgment in plaintiff 
county's favor is  reversed, 

APPEAL by defendant from Thompson, J., a t  1 4  May, 1941, Term, of 
BEAURORT. 

Controversy without action submitted upon an  agreed case. C. S., 
626. 

The facts are substantially these : 
Plaintiff agreed to sell to defendant, and defendant agreed to purchase 

from plaintiff, a tract of land as described in a deed dated 7 Janua ry ,  
1937, from W. A. Blount, J r . ,  Commissioner, to Bcaufort County. This 
deed was executed under and by virtue of the authority of the judgment 
of confirmation in a tax foreclosure suit numbered and entitled "4-x-86, 
Beaufort County v. Su r ry  Parker  and wife." 

Defendant declines to  comply with his contract to purchase and pay 
for said land for that, among other things, the description thereof, as 
contained in  the published notice of summons, as uell  as that in the deed 
from W. A. Blount, J r . ,  Commissioner, to Beaufort County, is insuffi- 
cient to identify the land, and that  by reason thereof, the deed is void 
and plaintiff is not vested with a good and valid title in fee simple 
thereto, and is unable to comply with its contract. 
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Plaintiff contends that the descriptions are sufficient and that Beaufort 
County acquired title in fee simple. 

I n  the published notice of summonses in foreclosure suits for Beaufort 
County for taxes due for the year 1930 on real estate in Long Acre 
Township, the number of the suit relating to the land herein involved, 
the names of defendants and the land embraced in same were set forth 
as follows: ''4-x-86 Surry Parker and wife, 300 a. swamp . . ." 
The description set forth in the interlocutory order, in which the tax 
lien was adjudged and sale ordered, reads as follows : "300 acres swamp, 
the said land being two miles from Pinetown and adjoining the land of 
H. N. Waters, James D. Boyd heirs and others." I n  the deed executed 
to Beaufort County by W. A. Blount, Jr., Commissioner, pursuant to 
decree of confirmation, the lands were described as last above stated, 
omitting the word "swamp." 

I n  accordance with plaintiff's contention, Thompson, resident judge 
of the First Judicial District, to whom the controversy was submitted, 
ruled (1) that the description contained in the Commissioner's deed was 
sufficient to identify the lands described therein; ( 2 )  that Beaufort 
County is vested with a good and valid title thereto; and (3)  that 
defendant is bound by his contract to accept deed from the county and 
to pay the purchase price, and entered judgment accordingly, from which 
defendant appeals to Supreme Court and assigns error. 

E. A. Daniel  for p l a i n t i f ,  appellee. 
S o r m a n  iE R o d m a n  for de fendan t ,  appel lant .  

WINBORNE, J. The description involved appears to be sufficiently 
definite to admit of par01 evidence for the purpose of identification. See 
Self  H e l p  Corp.  v. B r i n k l e y ,  215 N.  C., 615, 2 S. E. (2d), 889, and 
cases cited. Compare J o h n s t o n  C o u n t y  v. S tewar t ,  217 N.  C., 334, 7 
S. E. (2d) ,  708. But such evidence is absent from the agreed case. 
Hence, unaided in that respect, the description of itself is insufficient 
to identify the land. 

The statute, C. S., 8037, as rewritten in section 4 of chapter 221, 
Public Laws 1927, in effect when the tax foreclosure suit in question 
was pending, requires that, in the published notice, a description of the 
real estate, which is in fact and in law sufficient, shall be set out. 

Plaintiff contends, however, that the question here is controlled by the 
opinion in C r a v e n  C o u n t y  v. P a r k e r ,  194 N. C., 561, 140 S. E., 155. 
There, the description "Richard Parker, 250 acres, Washington Road, 
No. One Township," was accompanied by the admission that "this is the 
only land owned by Richard Parker in Craven County." This distin- 
guishes it from the one at  bar. 
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I n  view of the decision here reached, other points raised are not con- 
sidered on this appeal. 

The  judgment below is 
Reversed. 

CHARLIE TEMPLE v. M. S. HAWKINS AND L. H. 'WINUHOLZ, RECEIVERS 
OF NORFOLK SOUTHERN RAILROAD COMPANY. 

( Filed 17 September, 1941. ) 

Railroads g 9-In this action to recover for personal injuries at crossing, 
doctrine of last clear chance held inapplicable upon the evidence. 

This action was instituted by the driver of a truck to recover for per- 
sonal injuries sustained when the truck was struck. by defendants' train a t  
a grade crossing. The evidence tended to show that plaintiff, although he 
saw defendants' train leaving or about to leave c,efendants' station some 
1,500 feet away, drove upon defendants' main ljne track, and that the 
truck stalled on the track and that plaintiff remained therein trying to 
start the truck until too late to escape from his 2osition of peril. There 
was evidence that the engineer failed to give warning of the train's ap- 
proach to the crossing and that the train was operated at an excessive 
speed. Held: Conceding negligence and contribu.ory negligence, the e n  
dence is insufficient to support the doctrine of last clear chance, since 
the engineer had a right to assume up to the very moment of the collision 
that the plaintiff could and would extricate himsvlf from danger, and the 
failure of the engineer to give warning does not militate against this 
conclusion, since the evidence discloses that the driver of the truck was 
fully aware of his position of peril. 

APPEAL by plaintiff from S tevens ,  J., a t  J anua ry  Term, 1941, od 
PASQUOTANK. 

Forrest  V .  D u n s t a n  a n d  MciMullan & M c M u l l a n  for plaint i f f ,  ap-  
pellant. 

J .  K e n y o n  W i l s o n  for defendants ,  appellees. 

SCHEKCK, J. This is a n  action to recover damages for persoilti1 
injuries alleged to have been negligently inflicted upon the plaintiff by 
the defendants. There are allegations by the plaintiff of negligence and 
of last clear chance on the part  of the defendants, and by the defendants 
of contributory negligence on the part  of the plaintiff. 

There was evidence tending to show that  the plaintiff was driving the 
loaded truck of his employer on the street or pub'ic road across the rail- 
road track of the defendants i n  or near Elizabeth Ci ty ;  that  the track 
ran  practically north and south and that  the street or  public road ran  
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practically east and west; that there were two spur tracks running prac- 
tically parallel with the main track which the public road also crossed; 
that the plaintiff drove the truck up to the side track more distant from 
the main track, about 30 feet therefrom, and stopped; that the driver 
looked south down the main track and saw the defendants' train at  the 
depot, about 1,500 feet away from him, either moving or in the act of 
starting north on the main track; that the plaintiff then drove the truck 
east across the two side tracks and on to the main track; that the truck, 
for unrevealed cause, stalled astride the main track; that the plaintiff 
operated the mechanism of the truck in an endeavor to make it move 
on across the track; that neither the whistle was blown nor the bell 
rung, nor other danger signal given from the defendants' engine, but a 
passenger in the truck said to the plaintiff, the driver of the truck: 
"Look out. There's the train;" the plaintiff then tried to leave the truck, 
but got only as far as the running board thereof when the truck was 
struck by the engine, and the plaintiff was hurled down the track and 
injured; that the train approached the truck at  a speed of 25 or 30 miles 
per hour and ran 184 feet after striking the truck before stopping. 

When the plaintiff had introduced his evidence and rested his case 
the defendants moved the court for a judgment as in case of nonsuit, 
which motion was allowed (C. S., 567), and judgment accordant there- 
with was entered, from which the plaintiff appealed assigning error. 

The sole question presented on this appeal is the correctness of his 
Honor's ruling on the defendants' demurrer to the plaintiff's evidence. 

The evidence of the defendants' negligence in failing to give due and 
timely warning of the approach of the train, and of operating the train 
at an excessive rate of speed may be conceded, albeit, it clearly appears 
that the plaintiff was guilty of contributory negligence in driving the 
truck upon the main track of the defendants in front of a train which 
he had seen 1,500 feet away either moving or starting to move in the 
direction of the crossing. 

However, it is the contention of the plaintiff, that notwithstanding any 
contributory negligence on his part, his position of peril in the truck 
stalled on the railroad track was apparent, or in the exercise of due care 
should hare been apparent, to the engineer of the defendants' train in 
time to hare enabled him to have stopped the train and avoided the 
collision between the engine and the truck-in other words, that the 
defendants had the last clear chance to avoid injury to the plaintiff. 

We do not concur in this contention. The engineer had a right to 
assume up to the very moment of the collision that the plaintiff could 
and ~ o u l d  extricate himself from danger. The fact of the failure to 
give a signal from the engine could not militate against the defendants, 
since all that such signal could have availed the plaintiff would have 
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been t o  give h i m  notice of t h e  approach  of t h e  tr'ain, a n d  this  notice 
t h e  plaintiff a l ready had,  since h e  saw t h e  t r a i n  a1 a distance of 1,500 
feet down t h e  t rack  moving o r  in t h e  ac t  of s ta r t ing  t o  move i n  the  
direction of the  crossing h e  was  taking. 

There  is  n o  evidence t h a t  t h e  engineer knew, o r  b y  t h e  exercise of due  
care could have known, t h a t  t h e  plaintiff was  helpless upon  t h e  t rack  
of the  defendants-if indeed plaintiff was so helr'less. Plaintiff m a y  
have been courageous a n d  loyal to  t h e  extent of being foolhardy i n  h i s  
effort t o  save h i s  employer's truck, bu t  t h e  evidence does not  tend t o  
show t h a t  h e  was  ei ther  helpless o r  ,oblivious of his  danger. L ike  
Casabianca of old, he  stayed by  h i s  ship-alas too long!  T h i s  may, 
perhaps, have been praiseworthy, bu t  the consequences thereof a r e  no t  
the  l iabi l i ty  of t h e  defendants. 

T h e  judgment  below is  
Affirmed. 

MARIE W. BROCK v. ETHEL PORTER. 

(Filed 17 September, 1941.) 

1. Contracts § 11-Under terms of contract i n  suit, plaintiff's obligation 
to furnish water  t o  adjacent premises was no t  limited t o  one dwelling. 

Plaintiff executed a written contract agreeing to furnish the adjacent 
landowner and his wife, their heirs and assigns, water from plaintiff's 
well for household purposes for $1.00 per month, the monthly payments to 
begin the first month after the covenantees had constructed a dwelling 
house on their premises. The contract further stipulated that  the words 
"heirs and assigns" should include only such heirs or assigns of the cove- 
nantees who should occupy the premises. The covenantees constructed 
a dwelling on the premises which they later sold to defendant, and plain- 
tiff furnished water to this house from her well. Thereafter defendant 
constructed a small dwelling on the premises to bt! occupied by her son 
and his wife. Held:  Under the terms of the contract, plaintiff is obli- 
gated to  furnish water for the second dwelling erewed on the premises a s  
well a s  the first, there being nothing in the agreement to limit i t  to a 
single dwelling erected on the premises, nor to a single party occupying 
the premises, the provision that  the monthly payments should begin when 
the covenantees had constructed a dwelling house 'on the premises being 
merely to fix the time for the commencement of the :nonthly payments and 
not to limit the use of the water to a single dwelling. 

2. Contracts 8 S-- 

Where a written contract is submitted to the court for construction, the 
agreement made by the parties a s  expressed in thl? language used must 
be given effect. 
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APPEAL by defendant from W a r l i c k ,  J., at April Term, 1941, of 
SURRY. 

Controversy without action heard upon facts agreed, which, in abridg- 
ment and summary, follow : 

1. Joe W. Brock and C. C. Hale were adjacent landowners in a 
suburban section of Mount Airy. Brock and wife owned "Lot No. 12 
and half of Lot No. 13" in the Brock-Merritt Development, and Hale 
and wife owned "Lot No. 15 and half of Lot No. 16" in the same 
development. Brock installed a well on his land for the purpose of 
supplying his dwelling with water. 

2. On 11 September, 1929, Brock and wife, by written contract duly 
executed, agreed to furnish Hale and wife, their heirs and assigns, upon 
the payment of $1.00 per month, a perennial water right to the waters 
of his well to be used "for household purposes and none other." The 
monthly payments were to begin the first month after C. C. Hale and 
wife '(shall have constructed a dwelling-house" on their premises. "It 
is understood and agreed that the words 'heirs and assigns of the said 
C. C. Hale and wife Marie Hale' shall include only such heirs or assigns 
of said parties who occupy the premises described as Lot No. 15 and 
half of Lot No. 16 and that Joe W. Brock and wife Marie Brock shall 
be bound to furnish water as hereinabove provided to party or parties 
occupying said premises and no others." 

3. Thereafter, Hale and wife constructed a seven-room dwelling house 
on their premises which they later sold to the defendant. Plaintiff fur- 
nishes water to this house from her well. 

4. Recently the defendant erected on her premises (Lot No. 15 and 
half of Lot No. 16) a small four-room dwelling to be occupied by her 
son and his wife. 

5. The controversy arises over whether the plaintiff, who is now the 
sole owner of Lot No. 12 and half of Lot No. 13 is required by the agree- 
ment of 11 September, 1929, to furnish water for household purpos& to 
the small house erected on defendant's ~remises.  

The trial court being of opinion that under the contract in question 
the plaintiff was required to furnish water to only one house erected on 
defendant's premises and not to two, accordingly entered judgment for 
the plaintiff. From this ruling the defendant appeals, assigning error. 

A. B. Carter  for plaintif f ,  appellee. 
W o l t z  & Barber for defendant ,  appellant.  

STACY, C. J. The parties have submitted a written contract for con- 
struction. I t s  terms are not in dispute. What is its effect? This is 
the question for decision. P a t t o n  v. L u m b e r  Co., 179 N.  C., 103, 101 
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S. E., 613; Spragins v. White, 108 N.  C., 449, 1 3  S. E., 171;  Festerman 
v. Parker, 32 N.  C., 477; Young v. Jefreys, 20 N .  C., 357. 

I t  will be observed that  the parties themselves undertook to spell out 
their meaning by limiting the agreement to such heirs or assigns "who 
occupy the premises," and i t  is provided that  water for  household pur- 
poses shall be furnished '(to party or parties occupying said premises." 
This includes the smaller dwelling erected on the premises as well as the 
larger one. The  limitation of the agreement is not to  a single dwelling 
erected on the premises, nor yet to a single party occupying the premises. 
"The parties had a legal right to make their own contract, and if i t  is 
clearly expressed, i t  must be enforced as it is written." Potato Co. v. 
Jenette, 172 N.  C., 1, 89 S. E., 791. The instrument is explicit. I t  
leaves nothing to inference. I t  speaks for  itself. Cde v. Fibre Co., 200 
N. C., 484, 157 S. E., 857; Spragins v. White, supro. 

The provision that  the monthly payments should Eegin when the Hales 
had "constructed a dwelling-house" on their premises was intended to 
fix the time for the commencement of the monthly payments, and not to 
limit the use of the water to a single dwelling. Tkere is no suggestion 
that  the contract fails to express the exact agreement of the parties. I t  
is of their making. Perry v. Surety Co., 190 N.  C., 284, 129 S. E., 721. 

Reversed. 

GROWERS EXCHANGE, INC., v. GEO. B. IIARTRIAN. 

(Filed ' l7 September, 1941.) 

1. Appeal and Error 8 38- 
When the judge's charge is not in the record it will be presumed that 

the court correctly instructed the jury on every principle of law applicable 
to the facts in evidence. 

2. Fraud !j 7- 
The mere fact that a creditor accepts part payment to be credited on 

the debt and agrees as to the balance then due d ~ e s  not preclude him 
from thereafter asserting that the original debt was for property obtained 
by fraud effected by means of worthless checks givm the creditor by the 
debtor, the acceptance of part payment and the agreement as to the 
balance due not constituting a novation. 

In order for the acceptance of part payment and an agreement as to 
the balance due to constitute a novation, the transaction must have been 
so intended by the parties, and in the absence of evidence that it was so 
intended it will not have the effect of changing the nature of the original 
obligation or of depriving the creditor of the remedies available. 
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4. Bankruptcy 9 9- 

The balance of a debt after crediting payments and agreement by the 
parties as to the amount then due is not discharged by the debtor's bank- 
ruptcy when it is determined by the jury that the original debt was for 
property obtained by false pretenses or false representations. 

APPEAL by defendant from B w g w y n ,  Special Judge, at May Term, 
1941, of PASQUOTANK. NO error. 

Plaintiff instituted its action against defendant upon a judgment 
rendered in a court of competent jurisdiction in the State of Virginia. 
Shortly after process was served on defendant he filed petition in bank- 
ruptcy. Plaintiff thereupon amended its complaint and alleged that the 
debt was for property (certain farm produce) obtained "by false pre- 
tenses or false representations," and that the fraud was effected by means 
of worthless checks given plaintiff by the defendant. 

Issues were submitted to the jury as to the amount of the indebtedness, 
and as to whether that amount was a "liability against defendant for 
obtaining property by false pretenses or false representations." The 
amount of the indebtedness was admitted to be $1,678.90 and interest, 
and the jury answered the issue of fraud in favor of the plaintiff. 
Defendant appealed. 

J .  Henry LeRoy for plainti f .  
L. S. Blades, Jr., and W., A. Wor th  for defendant. 

DEVIN, J. The defendant complains of the judgment below on the 
ground that the court failed to give a peremptory instruction for the 
defendant on the determinative issue, and also that the court failed to 
charge the jury, as requested, that if plaintiff and defendant entered 
into a new agreement by which certain credits were allowed on the 
indebtedness the issue of fraud should be answered in defendant's favor. 

The judge's charge was not sent up, and hence i t  is presumed the court 
correctly instructed the jury on erery principle of law applicable to the 
facts in evidence. Dry c. Bottling Co., 204 N.  C., 222, 167 S. E., 801; 
Miller v. Wood, 210 N. C., 520, 187 S. E., 767. There was no evidence 
that the payments made or securities given were intended to satisfy the 
debt, or to constitute a compromise settlement of plaintiff's claim. I t  
was admitted that there was a balance due plaintiff in the sum of 
$1,678.90. Neither the mere acceptance of a part payment to be credited 
on the debt, nor an agreement as to the balance due, would prevent the 
plaintiff from alleging and proving that defendant was guilty of fraud 
in obtaining the property for which the obligation was incurred. Ordi- 
narily, in order to constitute a novation the transaction must have been 
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so intended by the parties. I n  the absence of evidence that  i t  was so 
intended, the giving of a note or additional securit;g would not have the 
effect of changing the nature of the original oblig,ation or deprive the 
creditor of the remedies available. T e r r y  v. Robbins ,  128 N. C., 140, 
38 S. E., 470; Grace v. Str ick land ,  188 N .  C., 369, 124 S. E., 856; Case 
v. Fi t z s imons ,  209 N. C., 783, 184 S. E., 818; 46 (!. J., 589; Collier on 
Bankruptcy (14th Ed.), sec. 17, pg. 1607; G r e g w y  v. Wi2liams,  106 
Kan., 819; Friend v. Talco t t ,  228 U. S., 27. 

The instructions as prayed were properly declined. Under the findings 
of the jury plaintiff's debt was not released by the bankruptcy. 11 
U. S. C. A., par. 35, pg. 150. 

I n  the tr ial  we find 
N o  error. 

MARIE BARRETT v. JOHN T. WILLIAIMS ET AL. 

(Filed 17 September, 1941.) 

1. Betterments § 1- 
One of petitioners for betterments admitted tha; he had notice of the 

condition of the record title, under which respondents later obtained 
judgment for the land, some ten years prior to respondents' recovery, and 
further admitted that all of the improvements placed upon the land by 
petitioner would exhaust themselves within a period of five years, so that 
it appeared that a t  the time of respondents' recovery the value of the 
land had not been increased by reason of improvements placed thereon by 
petitioners under a bona fde  belief that they held the true title. Held: 
Petitioners not being entitled to betterments, an error of the court in 
directing a verdict in respondents' favor upon the issue of estoppel by 
record is harmless. C. S., 699, 701. 

2. Appeal and Error 8 30-  
A new trial will be granted only for practical errors which result in  

harm, and when it conclusively appears upon the facts appearing of 
record that appellants are not entitled to the relief sought, a new trial 
will not be awarded for  mere technical error. 

APPEAL by defendants from B u r g w y n ,  Special Judge ,  a t  May Term, 
1941, of PASQUOTANK. 

Petition for betterments. 
Following the final adjudication of plaintiff's right to recover the 

locus in quo, consisting of 50 acres of land in  Pasquotank County, see 
218 N. C., 775, 10 S. E. (2d),  658; 217 N. C., 17E1, 7 S. E. (2d),  383; 
215 N. C., 131, 1 S. E. (2d),  366, petition for betterments was filed 
herein by the defendants. 
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Upon denial of liability and issues joined, the jury returned the fol- 
lowing verdict : 

"1. Did the petitioner make permanent improvements upon the land 
under a title believed by him to be good? Answer: 'Yes.' 

"2. I f  so, did the petitioner have reasonable grounds to believe that 
he had a good title to the lands when he made such improvements? 
Answer : 'Yes.' 

"3. To what amount is the value of the premises increased by such 
permanent improvements ? Answer : '$2,000.00.' 

"4. What was the average rental value of said lands from 1931 to 
1941, inclusive? Answer: '$2.00 per acre per year.' 

"5 .  Are the defendants estopped by record from asserting that, a t  
the time of the making of alleged permanent improvements, they reason- 
ably believed their title to be good? Answer: 'Yes' (peremptory in- 
struction by the court)." 

From judgment on the verdict denying betterments, the defendants 
appeal, assigning errors. 

NcMul lan  & McMul lan  for plaintiff, appellee. 
J .  H.  Hall  and M .  B. S impson  for defendants, appellants. 

STACY, C. J. I n  directing an answer to the 5th issue, the court held 
as a matter of law that the defendants were estopped by the record 
herein from asserting any claim for betterments. The ruling seems to have 
been an inadvertence, Pritchard v. Will iams,  176 N .  C., 108, 96 S. E., 
733, on rehearing 178 N. C., 444, 101 S. E., 85; 8. c., 181 N .  C., 46, 
106 S. E., 144; Faison v. Kel ly ,  149 N .  C., 282, 62 S. E., 1086, though 
not necessarily fatal. Foxman v. Hanes,  218 N .  C., 722, 12 S. E. (2d), 
258; Rank in  v. Ontes, 183 N. C., 517, 112 S. E., 32. "A new trial will 
not be granted when the action of the trial judge, even if erroneous, 
could by no possibility injure the appellant." But t s  v. Screws, 95 
N. C., 215. I t  is not after the manner of appellate courts to prolong 
litigation merely for theoretical reasons. Munday  v. Bank ,  211 N.  C., 
276, 189 S. E., 779. Litigants are interested only in practical errors 
which result in harm. W h i t e  v. McCabe, 208 N .  C., 301, 180 S. E., 704; 
Brewer v. Ring  and V a l k ,  177 N .  C., 476, 99 S. E., 358. 

The petitioner, John T. Williams, testified that about fifteen years 
ago, mayhap in 1910, he went to the bank to borrow some money and 
"found out at that time how the title to this particular piece of land 
was." Upon this admission, the court instructed the jury not to con- 
sider any improvements thereafter placed upon the land by the defend- 
ants. The petitioner further admitted, on cross-examination, that all 
the improvements which he placed upon the land would exhaust them- 

2-220 
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selves in  varying periods from one to three to five years. It follows, 
therefore, tha t  a t  the time of plaintiff's recovery, the value of the land 
had not been increased by reason of any permanent improvements placed 
thereon by the defendants under a bona fide belief that  they held the 
true title. C. S., 699 and 701. 

I n  this state of the record, i t  would seem that  no harm has come to the 
defendants in denying their claim for betterments. Hence, the result 
of the tr ial  will not be disturbed. 

N o  error. 

STATE v. ALF THOMAS. 

(Filed 1.7 September, 1941.) 

1. Homicide § 25- 
Evidence of defendant's guilt of murder in the second degree held 

sufficient. 
2. Criminal Law §§ 41a, 81c- 

The trial court has the discretionary power to permit the State to ask 
its witness a leading question, and when the testimclny so elicited is com- 
petent and defendant is not prejudiced thereby, his exception will not be 
sustained. 

3. Criminal Law 41j : Homicide 5 1 8 a c  
Where a dying declaration is admitted in eviden:e and the defendant 

seeks to attack the credibility of the deceased, the State's objection to a 
question as  to the general reputation of the deceased for truth and 
veracity is properly sustained. 

4. Criminal Law § 8lc- 
When it does not appear what the answer of the witness would have 

been had he been permitted to testify, appellant's objection to the exclu- 
sion of the testimony cannot be sustained. 

5. Homicide 18a- 
The dying declaration of the deceased held properly admitted in evi- 

dence upon authority of S. v. Jordan, 216 N. C., 356. 

APPEAL by defendant from Warlick, J., at  February Term, 1941, of 
STJRRY. N O  error. 

The defendant was charged with the murder of m e  Will Matthews. 
The jury returned verdict of guilty of murder in second degree, and 
from judgment imposing prison sentence, defendant appealed. 

Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

Woltz & Barber for defendant. 
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DEVIN, J. The evidence for the State tended to show that the de- 
fendant shot and killed the deceased without provocation. Defendant's 
evidence tended to show some elements of self-defense, or, at  least, miti- 
gation. He  testified that the deceased began the shooting, and that he 
thereupon fired three shots with fatal result. 

Under a charge free from error the juGy rejected the defendant's plea 
of self-defense, and convicted him of murder in the second degree. The 
evidence fully warranted the verdict. 

Defendant's assignments of error relate to the rulings of the court on 
the admission of testimony. We have examined each of the defendant's 
exceptions with care, and reach the conclusion that none of them can be 
sustained. While some of the testimony was elicited in response to 
leading questions, the evidence was competent and the ruling of the trial 
judge was a matter of. discretion. S. v. Buck, 191 N. C., 528, 132 S. E., 
151. The suggestion of prejudice therefrom is not borne out by the 
record. S. v. Hargrove, 216 N. C., 570, 5 S. E. (2d), 852. Objection 
to the question propounded to a witness as to the general reputation of 
the deceased for truth and veracity was properly sustained, (S. v. 
Hairsfon, 121 N .  C., 579, 28 S. E., 492; Edwards v. Price, 162 N .  C., 
243, 78 S. E., 145; S. v. Pearson, 181 N .  C., 588, 107 S. E., 305; S. v. 
ATance, 195 N .  C., 47, 141 S. E., 468), and exception thereto is unten- 
able as the record does not show what answer the witness would have 
given. 

Exception to the ruling of the court in sustaining proffered testimony 
of defendant as to his conversations with others relating to the deceased 
prior to the homicide is without substantial merit. 

The dying declaration of the deceased was properly admitted in evi- 
dence. S. v. Whitson, 111 N .  C., 695, 16 S. E., 332; S. v. Jordan, 216 
N.  C., 356, 5 S. E. (2d), 156. 

I n  the trial we find 
No error. 

ROY AX. BANKS v. CITY O F  RALEIGH ET .AL. 

(Filed 17 September, 1941.) 

1. Municipal Corporations § 8: Taxation § I-Proviso that annexed terri- 
tory should not be subject to taxation if improvements and services 
were not afforded it held void as violating rule of uniformity in taxa- 
tion. 

The statute in question provided for the annexation of new territory 
by defendant municipality upon the approval of the annexation in an 
election provided for in the Act, but further provided that if any part 
or parts of the annexed territory mere not afforded municipal improve- 
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ments and services comparable to those afforded like sections now within 
the city limits within two years after annexation, taxes should not be 
levied or collected on such part o r  parts of the annexed territory. H e l d :  
The proviso in the Act that taxes should not be levied or collected on the 
part or parts of the annexed territory upon the contingency specified is 
void as being contrary to the constitutional requirement of uniformity in 
taxation. Constitution of North Carolina, Art. V, fiec. 3. 

2. Municipal Corporations § 3: Statutes 5b-Unc~onstitutional proviso 
held separable so that  statute, with proviso deleted, stands as valid. 

The Act in question provided for the annexation of additional territory 
by defendant municipality if the question of annexation should be ap- 
proved in an election provided for in the Act. The statute also contained 
an unconstitutional proviso that taxes should not be levied or collected 
upon property in the annexed territory if it were not afforded public 
improvements and services comparable with other like sections of the city. 
A majority of the Court being of the opinion that the unconstitutional 
proviso is divisible and separable from the remainder of the statute, the 
Act, with the unconstitutional part deleted, is held valid. 

APPEALS by plaintiff and defendant from Thompslm, J., a t  J u l y  Term, 
1941, of WAKE. 

Proceeding under Declaratory Judgment Act. cll. 102, Public Laws 
1931, to determine validity or constitutionality of ch. 463, Public-Local 
Laws 1941, instituted pursuant to authority of Ai'lison v. Sharp, 209 
N. C., 477, 184 S. E., 27. 

The  Act i n  question provides for an  extension of the corporate limits 
of the city of Raleigh, provided the matter of annexation of the new 
territory "shall be submitted to the vote of the qudified voters of said 
city and of the territory to be annexed, voting togt?ther" a t  an  election 
to be held for the purpose not later than 1 November, 1941. 

I n  section 4 of the Act, i t  is provided : "If a t  such election a majority 
of the votes cast shall be 'For Extension,' then from and after the first 
day of January,  one thousand nine hundred and foi-ty-two, the territory 
and its citizens and property shall be subject to all the laws, ordinances 
and regulations in  force in  said city, and shall be afforded the same 
privileges, benefits and facilities as are afforded other comparable parts  
of the said city now within the city limits: Provided, that  if after two 
years from the effective date of the extension, any par t  or parts of the 
annexed territory have not been extended the same privileges, benefits 
and facilities afforded comparable parts of the city now within the city 
limits, taxes shall not be levied and collected on such part  or parts not 
enjoying such privileges, benefits and facilities until the same are ex- 
tended to such part  or  parts of the annexed territorj." 

The  plaintiff alleges tha t  the proviso in  section 4 offends against the 
constitutional rule of uniformity and renders the (entire Act void, and 
that  the holding of an  election thereunder will result in useless waste 
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of public funds; wherefore he asks for an injunction to prevent such 
waste. 

It is further alleged that a wide difference of opinion exists among the 
qualified voters in the city and the territory to be annexed as to the 
validity of the extension Act; that such confusion hampers an intelligent 
expression at  the ballot box, and that in the interest of fairness the 
matter should be clarified prior to the election. 

The defendant contends that the Act is valid in its entirety. 
The court being of opinion that the proviso in question was void, 

but that this did not affect the remainder of the Act, so declared, and 
taxed the defendant with the costs. Both sides appeal, assigning errors. 

Willis G. Briggs for plaintiff. 
Wilbur H. Royster and P. H. Rusbee for defendants. 
J. C. Little, Jr., J .  C. B. Ehringhaus, Jr., W .  C. Harm's, Jr., and 

William C. Lassifer for Raleigh Junior Chamber of Commerce, amicus 
curice. 

STACY, C. J. The question for decision is whether ch. 463, Public- 
Local Laws 1941, providing for an extension of the corporate limits of 
the city of Raleigh, is valid in whole or in part. 

I t  is the opinion of a majority of the Court that with the exception of 
the proviso in the 4th section which offends against the constitutional 
requirement of uniformity in taxation, Art. V, section 3, Anderson v. 
Asheville, 194 N .  C., 117, 138 S. E., 715, the Act in question is valid, 
and that the proviso is divisible and separable from the remainder of 
the statute. R. R. v. Reid, 187 N .  C., 320, 121 S. E., 534; Comrs. v. 
Boring, 175 N.  C., 105, 95 S. E., 43. The Act then stands with the 
proviso deleted as was decided in the court below. 

Tse view of the minority is, that the presumption of inseparability 
should prevail and the entire Act declared void. Xinton v. Early, 183 
N .  C., 199, 111 S. E., 347; Keith v. Lockhart, 171 N .  C., 451, 88 S. E., 
640; Electric Bond & Share v. Security Exchanye, 303 U. E., 419. 

The pertinent principles of construction are well settled. The diver- 
gence of opinion arises over a different conception of the significance to 
be ascribed to the unconstitutional provision in section 4 of the Act and 
the effect of its elision. The majority voting in favor of affirmance, the 
judgment will be upheld. 

On plaintiff's appeal, Affirmed. 
On defendants' appeal, Affirmed. 
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ROBERTSON WALL, ADMINISTIIATOR OF THE ESTATE OF LUCY E. PLYMP- 
TON, DECEASED, V. THE CITY OF ASHEVILLE, A MUNICIPAL C O R P ~  
RATION. 

(Filed 17 September, 1941.) 

Appeal and Error 49a- 
Where, upon a former appeal, it is determined by the Supreme Court 

that the questions of negligence and contributory negligence were for the 
determination of the jury upon the evidence and that the judgment of 
nonsuit should be reversed, the decision becomes the law of the case and 
upon defendant's appeal from subsequent judgment in plaintiff's favor 
the Supreme Court cannot consider defendant's con1;ention that its motion 
for judgment as of nonsuit should have been allowed upon the second 
trial. 

APPEAL by defendant from Gwyn, J., and a jury, at July Term, 1941, 
of BUNCO~IBE. No error. 

This was an action for actionable negligence, alleging damage, brought 
by plaintiff against defendant. 

The issues submitted to the jury, and their answers thereto, were as 
follows : 
"1. Was the plaintiff's intestate injured and killed by the negligence 

of the defendant, as alleged in the complaint? Answer: 'Yes.' 
"2. I f  SO, did the plaintiff's intestate, by her own negligence, con- 

tribute to her injury and death, as alleged in the answer? Answer : 'NO.' 
"3. What damages, if any, is the plaintiff entitled to recover? An- 

swer : '$5,000.00.' " 
Judgment was rendered on the verdict, as follovis: "Now, therefore, 

it is ordered, adjudged and decreed that plaintiff have and recover of 
the defendant the sum of Five Thousand ($5,000.OC1) Dollars." Defend- 
ant excepted, assigned error and appealed to the Supreme Court. 

Harkins, V a n  Winkle & Walton for plaintiff. 
Philip C .  Cocke, Jr., and S. G. Bernard for defendant. 

PEE CURIAM. The defendant says in its brief that the following ques- 
tions were involved: "Did the court err in not granting defendant's 
motion for nonsuit at  the close of plaintiff's evidence, and at the close 
of all the evidence, and refusing to admit certain evidence?" Neither 
of defendant's contentions can be sustained. 

This case was first tried at  the regular September, 1940, Civil Term 
of the Superior Court of Buncombe County, at  mhich time, and after 
the close of plaintiff's evidence, the action was dismissed by judgment 
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of nonsuit. From such judgment, plaintiff appealed to the Supreme 
Court, and this Court, in its opinion and judgment rendered in February, 
1941 (219 N. C., 163)) reversed the lower court and held that there 
was sufficient evidence of negligence on the part of the defendant proxi- 
mately causing the death of plaintiff's intestate, and that this question 
of negligence, together with the question of contributory negligence on 
the part of plaintiff's intestate, should be submitted to a jury. 

Thereafter, defendant filed a petition to rehear before this Court, 
which petition was, on 18 April, 1941, denied. 

Defendant now comes again before this Court and asks this Court to 
reverse the lower court and its prior decisions in the case and hold that 
the action should be dismissed as of judgment of nonsuit. This Court 
has repeatedly held that it is not permitted to review such a question 
when it has already been passed upon by this Court. Ray v. Veneer  Co., 
188 N. C., 414. 

"L4 decision by the Supreme Court on a prior appeal constitutes the 
law of the case, both in subsequent proceedings in the trial court and on 
a subsequent appeal." Robinson v. McAlhaney ,  216 N. C., 674 (679). 

The evidence excluded, which the defendant complains of, was incom- 
petent. 

I n  the judgment of the court below, we find 
No error. 

REGAN JONES v. F. A. ELKS. 

(Filed 17 September, 1941.) 

Venue § la-- 

In an action for negligent injury, the court's finding, upon conflicting 
evidence, that the residence of plaintiff is in the county in which the 
action is instituted, the finding supported by sufficient competent evidence 
is binding upon appeal, and defendant's exception to the refusal of his 
motion to remove cannot be sustained. 

APPEAL by defendant from Thompson ,  J., at April Term, 1941, of 
BEAUFORT. Affirmed. 

Civil action to recover compensation for personal injuries resulting 
from an automobile collision, heard on motion to remove. 

S n  automobile being operated by plaintiff and an automobile being 
operated by the defendant collided on a public road in Pi t t  County. 
Plaintiff alleges that the collision was caused by the negligence of the 
defendant and that he sustained certain personal injuries as a result 
thereof. 
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L e R o y  Scot t  and Carter  & Carter for plaint i , f ,  appellee. 
J .  B. J a m e s  and Louis  C .  Sk inner  for defendant, appellant. 

PER CURIAM. On  the motion to remove the cause to P i t t  County as 
the proper venue for the tr ial  of the cause the evidence as to  the resi- 
dence of the plaintiff was conflicting. The  court found as a fact that  
he is a resident of Beaufort County. There is sujficient competent evi- 
dence to support the finding. I t  is, therefore, binding on this Court. 
McCue v. Times-News  Co., 199 N .  C., 802, 156 S. E., 129. 

Affirmed. 

0 .  L. GODWIN AND NEW YORK UNDERWRITERS INSURANCE COM- 
PANY v. FRANK BRICKHOUSIE. 

(Filed 17 September, 1941.) 

Judgments § 2%- 
Where the trial court sets aside a judgment by default and inquiry 

rendered in defendant's favor upon his counterclaim for want of a reply 
thereto upon the court's Anding, supported by evidence, that neither plain-. 
tiffs nor their counsel have been guilty of neglect, the order setting aside 
the default judgment will be upheld when it appears that the facts alleged. 
in the complaint, if believed, constitute a meritorious defense, notwith- 
standing that the trial court failed to make specifc finding to that effect.. 

APPEAL by defendant from Stevens, J., a t  A.pril Term, 1941, of' 
TYRRELL. 

Civil action for recovery of property damage allegedly sustained by 
plaintiff Godwin in an  automobile collision as rcwl t  of negligence of' 
defendant, who in answer filed, copy of which was served on plaintifl' 
Godwin, denies liability and sets u p  counterclaim for damages growing 
out of the same collision, which he alleges was caused by the negligence 
of said plaintiff. I n  absence of reply to counterclaim, the clerk signed1 
judgment by default and inquiry thereon in  favor of defendant. Motion 
of plaintiff to set aside this judgment was denied by the clerk. Uponi 
appeal, the judge of Superior Court, upon fact,3 found, but without 
specific finding that  plaintiffs have a meritorious defense to the counter  
claim, adjudged that  neither the plaintiffs nor their counsel have been 
guilty of neglect, and ordered the judgment set aside and vacated. 

Defendant appeals to Supreme Court and assigns error. 

J .  H e n r y  L e R o y  for plaintiffs, appellees. 
Carl L. Bailey for defendant, appellant. 
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PER CURIAM. T h e  record discloses evidence t o  support  the  findings 
of fac t  of the  court  below. Furthermore,  a n  examination of t h e  com- 
plaint discloses that facts  a r e  alleged which, if believed, would constitute 
a meritorious defense. Hence, under  authori ty  of Sutherland v. N c -  
Lean, 199 N. C., 345, 1 5 4  S. E., 311, the  judgment below is  

Affirmed. 

WILLIE S. EDWARDS v. NATIONAL COUNCIL, JUNIOR ORDER UNITED 
AMERICAN MECHANICS BENEFICIARY DEGREE. 

(Filed 24 September, 1941.) 
1. Trial 8 2 2 b  

Upon motion to nonsuit, the evidence tending to support plaintiff's 
cause of action is to  be considered in the light most favorable to plain- 
tiff, and he is entitled to every reasonable intendment thereon and every 
reasonable inference therefrom. C. S., 567. 

8. Trial 8 23-- 
The fact tbat  there are discrepancies and contradictions in plaintiff's 

evidence does not justify t,he granting of defendant's motion to nonsuit, 
the credibility of the evidence being for the jury. 

3. Appeal and  E r r o r  5 34- 

Ordinarily, appellant's exception to the admission of evidence, even if 
incompetent, cannot be sustained when it  appears tbat  other witnesses 
testified to the same import without objection, since in such instance the 
testimony objected to is rendered harmless. 

4. Insurance 8 343: Evidence 5 4-Nonexpert witness may testify a s  to 
insured's inability t o  follow gainful occupation. 

Plaintiff insured introduced evidence that  he suffered serious physical 
injuries in a n  accident, which he contended resulted in permanent total 
disability, that  his life work was that of a farmer, but that he had worked 
for a tobacco warehouse for a short time before the accident. Insured 
also testified that his injuries incapacitated him for work a t  the ware- 
house, and there was no evidence to the contrary. Held: Nonexpert 
opinion evidence based upon personal observation of the witnesses that 
insured a t  no time since his injury had been able to do with reasonable 
regularity the essential duties of a farmer, is competent, and insurer's 
objection thereto on the ground that the testimony related to only one 
occupation when the evidence discloses that the insured had two occupa- 
tions, is untenable. 

5. Insurance 5 34a- 
Total permanent disability a s  used in disability clauses in life insurance 

policies means permanent disability rendering insured unable to perform 
with reasonable continuity the duties of his usual occupation or of any 
other occupation he is  reasonably qualified physically and mentally, under 
all the circun~stances, to pursue, and insured's ability to do odd jobs of 
comparatively trifling nature does not preclude recovery. 
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6. Insurance $j 34- 

Insured alleged total permanent disability resulting from an accident. 
Held: I t  was competent for  insured to offer evidence, in addition to evi- 
dence of the disability pleaded, that he also had heart disease in order to 
show that he could not in a reasonable time equip himself to follow other 
similar occupations. 

7. Insurance 9 3 4 b  
Insurer's denial of total and permanent disability is a waiver of the 

condition of the policy requiring proof of disability, since such denial is 
equivalent to a declaration by insurer that it will not pay though proof 
be furnished, and therefore insurer's objection to tlle evidence introduced 
by insured relating to proof of claim is immaterial. In this case insured 
testifled without objection that he had filed proof ot' claim on blanks sent 
to him by insurer prior to the institution of the action. 

APPEAL by defendant from Harris, J., and a jury, at  February Term, 
1941, of NASH. No error. 

The plaintiff brought this action against defend ant on a Certificate 
No. 103156 of insurance, and endowment a t  age 70, issued by National 
Council, Junior Order United American Mechanics of the United States 
of North America, Beneficiary Degree to Willie S. Edwards of Magnolia 
Council No. 421, dated 1 November, 1935, which provides, inter alia, 
as follows : 

"If the member shall furnish to the Order due a . ~ d  satisfactory proof 
that he has become Totally and Permanently Disatlled by bodily injury 
or disease, from a cause originating after membership of one full year, 
and the payment of a full year's rate, and prior to the attainment of the 
age of seventy (70) years, so that he is, and will he, permanently, con- 
tinuously and wholly prevented thereby from perforining any work what- 
ever for compensation, gain or profit, or from fclllowing any gainful 
occupation, and that such disability has then existed continuously for 
not less than ninety days, the Order will pay to tlle member $2,000.00 
(Two thousand dollars) upon surrender of this Certificate properly 
receipted." 

The defendant, after denying the material allegations of the com- 
plaint, for a further answer and defense says: "That the defendant 
denies any liability or responsibility whatever for that proof of total 
and permanent disability has not been furnished as required by the 
contract between plaintiff and defendant and until that is done there is 
no liability whatever on the defendant; that the :daintiff has not fol- 
lowed the contract as to the proof of total and permanent disability and 
the defendant is justified in refusing payment not only on that ground 
but upon the further ground that the plaintiff is not totally and perma- 
nently disabled." 
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The plaintiff testified, in part:  "I was born and reared at  the same 
place I now live in Coopers Township. I am 34 years old. Up to the 
time I was hurt on October 12, 1938, I was engaged in farming, doing 
everything that came into hand, mauled, sawed, cut and hauled wood, 
plowed tobacco, set tobacco, picked cotton. I farmed myself and lived 
with my father. After I got married I took my wife there and have 
been living there ever since. I am not equipped mentally and physically 
to do any kind of work other than farming when I was able to farm. 
My education was very limited. I finished the fifth grade. I have not 
specialized in any branch of work other than farming. I am married 
and have one child. I am a member of The Junior Order United 
American Mechanics, Magnolia Council No. 421, Nashville R. F. D. 
I joined 12 or 14 years ago and am a paid-up member, active in the 
lodge. I have paid every premium on my certificate of insurance since 
it was issued up to now. The night of the 12th of October, 1938, myself 
and four others were headed to Henderson with a load of tobacco on a 
trailer when a wheel run off and we were out fixing the wheel. I pulled 
across from the hard surface and a negro came along and ran over us 
and killed one man with us and put three others besides myself in the 
hospital. I t  broke my back in three places, fractured my skull and hurt 
my ankle and wrist and different little things. I was knocked out for 
nine days. I was picked up by an ambulance from Louisburg and 
carried to Park View Hospital; stayed there 23 days, carried home on 
an ambulance and carried backward and forth to the hospital to be 
examined and dressing my head and later when I quit going to the 
hospital, Dr. Wheeless, from Spring Hope, would go back and forth to 
my home and dress my head. I wore a cast ten and a half months and 
it was taken off and I wore a wide belt, 10 or 12 inches, and still do. 
Depends on my back, how stiff it gets, and if I do a little walking and 
my back gets sore, I wear it a day or two and pull it off. I wore a 
solid cast from my shoulders down across my legs below my waist line 
across my hips for ten and one-half months. During the time I was 
wearing the cast I filed a claim with the defendant for the benefits pro- 
vided in this policy, but I did not get paid. This scar on the side of 
my face and head came from the injury. I will put my finger inside 
the dent. The left side of my head is just a little flat. I have severe 
headaches in that side of the head. I t  starts as near around about that 
sunken place as I can tell and goes around that left eye. I have it 
usually two or three times a week and have to sleep it off. Since my 
injury I cannot bend over halfway. To get something on the floor I 
have to squat down or get down on my knees; I can't bend over. I 
have shortness of breath, get awfully weak or tired if I do much walking 
or any unnecessary trying to get around. I have not been able to do 
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any work on the farm since I was injured Octoblx 12, 1938. I have 
tried to do work and can't do it. I was examined lately by Dr. A. L. 
Daughtridge of the Sanatorium in Rocky Mount. I filed proof of claim 
on blank sent me by the company feu; or five months after I was in- 
jured. My injury has been continuous since th~?  wreck. I am not 
improving that I can tell. I f  I do too much walking in the daytime I 
am so stiff I have to have my wife tie my shoes foi- me. I can walk or 
stand on my feet about an hour at  the time. I do not very often spend 
any time in bed resting. Sometime, I will, but.hardly &er. (cross- 
examination.) My father and I o ~ e r a t e  the farm we live on and have 
been operating i t  regularly. I operated it this year. Last year I hired 
a colored boy to do it. I look after it. My father runs a store. I took 
in from the farm in 1940 five or six hundred dollam I got a living off 
of it but I didn't pay expenses. I told the jury that I had never engaged 
in any occupation in my life except farming. I worked at the Farmers 
Warehouse in Henderson that year I got hurt. Because I was employed 
there, not as a farmer but working at  that warehouse for $100.00 a 
month. . . . At the time I was working for the warehouse, I hauled 
tobacco. I did not get a commission for drumming; the warehouse paid 
me by the month. I don't know whether they put me on a salary 
because I got to making so much commission or not. I went out and 
got the tobacco if I could, got the load of tobacco and hauled it to the 
warehouse. . . . The warehouse did not pay a hundred dollars for 
hauling tobacco. When the farmers carried their own tobacco they 
didn't pay me but if I carried it they did. The warehouse paid me by 
the month. I don't know whether you call it a hur.dred dollars a month 
for drumming or hauling. I wasn't able to work there last year, so I 
didn't ask for the job back. . . . That I was employed solely for 
the purpose of soliciting or drumming business to get the farmer to take 
it there. . . . The Fall I not hurt I drummed tobacco and hauled 

u 

it to the warehouse. Before I got hurt I made ii living and made a 
little money, about like the average farmer. I now have a boy hired to 
work on the farm. I can tell him some things to do. My back is pretty 
weak when I walk and stand much at the time. I can't walk over 
plowed ground. Since I got hurt my father has given me practically 
all I made. Before I was hurt I farmed on hahes  with him. I am 
getting it all now except what I give the fellow and the expenses." 

The issues submitted to the jury and their answers thereto, were as 
follows : 
"1. Has plaintiff, since February 20, 1939, been totally and perma- 

nently disabled by bodily injury and disease so th,it he is, and will be, 
permanently, continuously and wholly prevented thereby from perform- 
ing any work whatever for compensation, gain or profit, or from follow- 
ing any gainful occupation? Answer: 'Yes.' 
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"2. Was due and satisfactory proof submitted defendant before the 
institution of this suit that plaintiff had become totally and permanently 
disabled by bodily injury or disease so that he is, and will be, perma- 
nently, continuously and wholly prevented thereby from performing any 
work whatever for compensation, gain or profit, or from following any 
gainful occupation? Answer : 'Yes.' " 

The court below rendered judgment on the verdict. The defendant 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material ones and necessary facts will be set 
forth in the opinion. 

I t imous  T .  Valent ine for p la in t i f .  
S h a r p  & S h a r p  for defendant. 

CLARKSON, J. At the close of plaintiff's evidence the defendant made 
a motion in the court below for judgment as in case of nonsuit. C. S., 
567. The defendant introduced no evidence. The motion was denied 
and in this we can see no error. 

I n  Lincoln .z. R. R., 207 N. C., 787 (788), it is written: "On consid- 
ering a motion to nonsuit under the Hinsdale Act, C. S., 567, or a 
demurrer to the evidence, i t  is established by numerous decisions: 1. 
That the evidence which makes for plaintiff's claim, or tends to support 
his cause of action, is to be taken in its most favorable light for the 
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plaintiff, and he is 'entitled to the benefit of every reasonable intendment 
upon the evidence, and every reasonable inference to be drawn there- 
from.' 2. That mere discrepancies and contradictions, even in the plain- 
tiff's evidence, are matters for the jury and not for the court," citing 
authorities. 

The defendant complains of the admissibility of opinion evidence 
about plaintiff's ability to engage in one occupation, when the evidence 
discloses he had two occupations. The plaintiff testified, "I have not 
been able to do any work on the farm since I was injured October 1, 
1938. I have tried to do work and can't do it. . . . My injury has 
been continuous since the wreck. I am not improving that I can tell. 
I f  I do too much walking in the daytime I am so stiff I have to have 
my wife tie my shoes for me, I can walk or stand on  m y  feet about a n  
hour  at the time." 

The first issue is as follows: "Has plaintiff, since February 20, 1939, 
been totally and permanently disabled by bodily injury and disease so 
that he is, and will be, permanently, continuously and wholly prevented 
thereby from performing any work whatever for compensation, gain or 
profit, or from following any gainful occupation?" The jury answered 
the issue "Yes." This issue is according to the terms of the policy. All 
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the evidence is to the effect that plaintiff's life work was that of a 
farmer. The work at  the warehouse was not his ordinary calling and 
all the evidence was to the effect that after his injury he was incapaci- 
tated to work at  the warehouse. Plaintiff testified, "I wasn't able to 
work there last year, so I didn't ask for the job back." Plaintiff was 
incapacitated to work at  the warehouse and there was no evidence to the 
contrary. Plaintiff's life work was that of a farmer. Numerous and 
sundry witnesses testified in the negative to the Following, or substan- 
tially the following, question: "In your opinion, has Mr. Edwards, at  
any time since he was injured in October, 1938, been able to do with 
reasonable regularity the essential duties of a farrier?" The defendant 
objected and excepted to many of these questions-to others it did not. 

I n  Shelton v. R. R., 193 N. C., 670, at  p. 674, we find: "It is t h o r  
oughly established in this State that if incompetent evidence is admitted 
over objection, but the same evidence has theretofore or thereafter been 
given in other parts of the examination without objection, the benefit, 
of the exception is ordinarily lost." Tillett v. R R., 166 N. C., 515; 
Beaver v. Fetter, 176 N. C., 334; Ilfarshall v. Telephone Co., 181 N. C.., 
410; S. v. Hudson, 218 N.  C., 219 (230). But, we consider i t  well 
settled that the questions were competent. 

I n  Keller v. Furniture Co., 199 N.  C., 413 (415)) Adams, J., for the 
Court said: "The testimony of these witnesses did not involve a question 
of science or a conclusion to be drawn from a hypothetical statement of 
facts; it was elicited as a matter within their persmal knowledge, expe- 
rience and observation. The exception to the g:neral rule that wit- 
nesses cannot express an opinion is not confined to the evidence of experts 
testifying on subjects requiring special knowledge, skill or learning; it 
includes the evidence of common observers testifjing to the results of 
their observation. Rritt 21. R. R., 148 N. C., 37; Marshall c. Telephone 
Co., 181 N.  C., 292." 

I n  Leonard v. Ins. Co., 212 N. C., 151 (155), i t  is said: '(We think 
it was competent to admit opinion evidence of nmexpert witnesses to 
testify as to the ability to engage in work." 

I n  Bulluck v. Ins. Co., 200 N .  C., 642 (646:) Brogdelt, J., after 
citing many authorities, says: "The reasoning of the opinions seem to 
indicate that engaging in a gainful occupation s the ability of the 
insured to work with reasonable continuity in his usual occupation, or 
in such an occupation as he is qualified physically and mentally, under 
all the circumstances, to perform substantially the reasonable and essen- 
tial duties incident thereto. Hence, the ability to do odd jobs of com- 
paratively trifling nature does not preclude recovery. Furthermore, our 
decisions, and the decisions of courts generally, have established the 
principle that the jury, under proper instructions from the trial judge, 
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must determine whether the insured has suffered such total disability as 
to render it 'impossible to follow a gainful occupation.' " Misskelley 
v. I ~ M .  Co., 205 N .  C., 496 (506-7) ; S m i t h  v. Assurance Society, 205 
N .  C., 387; Fore v. Assurance Soc ie fy ,  209 X. C., 548; Blankenship v. 
Assurance Society, 210 N .  C., 471 ; Leonard v Ins .  Co., supra. 

The defendant contends that evidence of plaintiff having heart trouble 
should not have been permitted, as it was not pleaded. Dr. Daughtridge 
said, among other things, that an examination of Mr. Edwards' heart 
showed a leaking heart and that a fluoroscopic examination showed his 
heart to be enlarged with typical shape found in this type of heart 
disease. And again, that "Mr. Edwards has already shown early signs 
of heart failure and that if he puts greater strain on the heart, the 
heart would not be able to bear it." 

I t  was not necessary to plead heart trouble in order to offer evidence 
of heart trouble as another reason why the plaintiff appellee could not 
equip himself within a reasonable time to do some work similar to that 
of farming. Speaking to this question in Leonard v. Insurance Co., 
supra, the Court, at  p. 155-6, said: "The evidence of plaintiff which 
defendant objected to, as to the nearsightedness of plaintiff, we think 
was competent under the facts and circumstances of the case. This was 
admitted by the court, for the purpose of showing that the plaintiff could 
not within a reasonable time equip himself to be a bookkeeper, conduct 
a store, or do anything else that required good eyesight. . . . I t  
was wholly unnecessary to refer to the nearsightedness of the plaintiff 
in his proof of claim, in his specifications of disability, or anywhere else 
except in his evidence.') 

The second issue was as follows: "Was due and satisfactory proof 
submitted defendant before the institution of this suit that  lai in tiff had 
become totally and permanently disabled by bodily injury or disease so 
that he is, and mill be, permanently, continuously and wholly prevented 
thereby from performing any work whatever for compensation, gain or 
profit, or from following any gainful occupation?" 

Defendant complains that portions of the complaint and answer intro- 
duced in evidence by plaintiff in reference to proof of claim, was errone- 
ous. We think this is immaterial. Defendant denied that the plaintiff 
was "totally and permanently disabled," and complained that the plain- 
tiff did not furnish "due and satisfactory proofs that he had become 
totally and permanently disabled." Without objection plaintiff testified, 
"I filed proof of claim on blanks sent me by the Company four or five 
months after I was injured." 

I n  Misskelley v. Ins .  CO., 205 N .  C., 496 (505), quoting from Ger- 
ringer v. Ins .  Co., 133 N .  C., 407 (415), we find: "The weight of 
authority is in favor of the rule that a distinct denial of liability and 
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refusal  t o  pay,  on the  ground  t h a t  there is n o  conmact o r  t h a t  there is 
n o  liability, is  a waiver  of the  condition requir ing proof of loss o r  
death. I t  is  equivalent t o  a declaration t h a t  they  will not  pay, though 
the  proof be furnished," ci t ing numerous authorities. 

T h e  exceptions a n d  assignments of e r ror  to  the  charge of the  court  
below cannot  be sustained. F r o m  a careful  reading of the  charge, we 
th ink  t h e  court  below applied the  l a w  applicable i;o t h e  fac t s ;  i n  fact ,  
i n  the  charge the  court  read the  l a w  f r o m  decis ims of this  Cour t  and  
applied them t o  t h e  facts  i n  the  case. F r o m  t h e  view we take of t h e  
case we th ink  the  special instructions prayed f o r  by  defendant  were 
properly denied. F r o m  the  whole record we f i rd  n o  prejudicial o r  
reversible error .  

N o  error. 

NORTH CAROLINA CORPORATION COMMISSIOK v. UNITED 
COMMERCIAL BANK. 

(Filed 24 September, 1941.) 

1. Judgments 29- 
An order was entered directing the receiver of an insolvent bank to 

pay petitioner's claim out of any unclaimed funds in hand belonging to 
the receivership. The University of North Carolina, which later claimed 
all unclaimed funds in the hands of the receiver, was not given notice of 
the petition or of the order. R c l d :  Ordinarily, only parties and privies 
are  bound by a judgment, and the order is  not res judicnta as to the 
University. 

2. Courts § 3-Prior orders held interlocutory and nl>t binding upon inter- 
vener who was not a party, and therefore anoth(3r judge had jurisdic- 
tion to hear and determine the controversy. 

A sheriff filed claim against the receiver of an insolvent bank on checks 
which the sheriff had accepted a s  payment of the drawers' taxes, the 
sheriff having paid the county the amount of the checks in his settlement 
of taxes. Upon the receiver's denial of the claim, the sheriff filed peti- 
tion in the Superior Court, and the judge ordered that the receiver accept 
the claim and pay same out of any unclaimed funds of the receivership 
on hand. The receiver having failed to comply with the order, the same 
judge, upon his later return to  the county in regular rotation, directed 
the receiver to file a report showing the amount of unclaimed funds in 
the receivership, and, upon the filing of the receiTrer's report showing a 
balance to the credit of the dividend account of the receivership, ordered 
that the receiver pay said sum to the sheriff. The University of North 
Carolina, which was not made a party and was not given notice of the 
application or of the orders entered pursuant t h ~ r e t o ,  later intervened 
and filed petition alleging that it  was the owner of the said funds under 
the escheat laws, whereupon the same judge ordered that the prior orders 
entered should be suspended until further passed on, and directed that 
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the University appear at the next succeeding term and present its claim. 
Held: The prior orders were interlocutory, and further were not re8 judi- 
cata as to the University, and therefore the judge holding the next suc- 
ceeding term of court in the county had jurisdiction to hear and deter- 
mine the controversy and direct the application of the funds, which, still 
being in the hands of the receiver, were subject to the orders of the court. 

APPEAL by intervening petitioner, the University of North Carolina. 
and receiver, the Branch Banking & Trust  Company, from Stevens, J . ,  
a t  Ju ly  Term, 1941, of WASHINGTON. 

I n  January,  1925, the United Commercial Bank, in an  action entitled 
as above, was adjudged insolvent and the Branch Banking & Trust  
Company was appointed receiver thereof. Shortly before the closing of 
the bank J. K. Reid, as sheriff and tax collector of Washington County, 
received checks on said bank from depositors therein in payment of 
taxes due said county aggregating $1,347.57, for which he delivered to 
the drawers of said checks tax  receipts for the respective amounts 
thereof, and also paid to said county the amount of said checks in his 
settlement of taxes. I n  July,  1927, before any dividends were paid by 
the receiver, Sheriff Reid filed claim, accompanied by the checks, with 
the receiver for the amount of said checks. The receiver held said 
claim and checks till 1936, and then notified Sheriff Reid that  he could 
not pay said claim. Sheriff Reid then filed petition in the cause to 
compel the receiver to recognize the claim and pay the same out of any 
unclaimed funds in  the hands of the receiver. Judge Harr is  heard the 
petition in February, 1936, and entered an  order "that the Receiver 
accept the said claim as a claim against any unclaimed funds which it 
has on hand and that  i t  pay to the petitioner the sum of $1,347.57 on 
account of the said unpaid checks Out of any unclaimed funds which it 
has in hand belonging to the said Receivership." N o  exception was 
entered to  this order. The  petitioner, the University of North Carolina, 
was not given notice of the application therefor or  of the order. The 
receiver failed to comply with this order, and stated from time to  time 
that  the auditors had not completed their audit of the receivership 
accounts and it was unable to determine the amount on hand applicable 
to  the order of the judge. When Judge Harr is  returned to Washington 
County in  regular rotation a t  the Janua ry  Term, 1941, Sheriff Reid 
brought the matter to his attention and the judge directed the receiver to 
file report showing the amount it had on hand to apply on the claim 
and order heretofore filed and made. The receiver immediately, under 
date of 15  January ,  1941, filed report in accord with this order showing 
a balance standing to the credit of the diridend account of the receirer- 
ship of $651.36. Whereupon Judge Harris ,  a t  the Janua ry  Term, 1941, 
of Washington County, entered order reinstating the receivership, which 
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had theretofore been closed, and directing the receiver '(to pay over to 
J. I(. Reid, Sheriff, the said sum of Six Hundred Fifty-One and 36/100 
($651.36) Dollars, and that his receipt shall serve as a full release and 
acquittance. . . ." No exception was noted to this order. The peti- 
tioner, the University of North Carolina, was not made a party thereto 
and was not given notice thereof. No payment has been made by the 
receiver to J. K. Reid, Sheriff, under this order. On 23 June, 1941, 
the University of North Carolina filed a petition in the cause alleging 
that it, under the escheat laws of the State, was the owner of all unpaid 
and unclaimed proceeds of the liquidation, and that the $651.36, balance, 
standing to the credit of the dividend account of {he receivership, is the 
property of the petitioner. J. K. Reid, Sherifl', filed answer to the 
petition of the University wherein he denied that it was owner of the 
funds in the dividend account of the receiver, and averred that he is the 
owner thereof according to law, and by virtue oE the orders of Judge 
Harris. Whereupon Judge Harris "ordered, ad j~dged  and decreed that 
the execution of all orders heretofore entered by Harris, Judge, in con- 
nection with and directing the payment of a certain fund in the hands 
of Branch Banking & Trust Company, Receiver of the United Commer- 
cial Bank, be, and the same are hereby suspended until further passed 
on, and the University of North Carolina is directchd to appear before the 
judge presiding over the July Term, 1941, of Superior Court of Wash- 
ington County and present whatever claim they may have for said fund, 
or show cause why the orders heretofore issued should be vacated or else 
the said orders shall be in full force and effect. 

At the regular July Term, 1941, of Washingbon County, upon the 
last order of Judge Harris, the cause came on for hearing before Judge 
Stevens, who held that since one Superior Court judge has no author it:^ 
to overrule another Superior Court judge, he was without jurisdiction 
or authority to pass upon the question involved since it was alreaday 
adjudicated by the former orders of Judge Harris. 

To this holding and judgment of Judge Stevens, the intervening peti- 
tioner, the University of North Carolina, and the receiver, the Branch 
Banking & Trust Company, excepted and appealec, assigning errors. 

W .  M. Darden for the University of North Ca.;.olina, appellant. 
ATorman & Rodman for Branch Banking & Trust Company, Receiver, 

appellant. 
W .  L. Whitley for J .  K. Reid, Sheriff, appellee. 

SCHENCX, J. The sole question involved on this appeal is:  Was 
Judge Stevens without jurisdiction or authority to pass upon the ques- 
tion presented by the last order of Judge Harris, namely, the validity of 



N. C.] FALL TERM, 1941. 51 

the claim of the intervening petitioner, the University of North Caro- 
lina, to the funds standing to the credit of the dividend account of the 
receivership. We think, and so hold, the answer to be in the negative. 

While it is true, as was said in I n  re Adams, 218 N. C., 379, 11 S. E. 
(2d), 163, "It is an established rule in this jurisdiction that one Supe- 
rior Court judge has no power to overrule the judgment or reverse the 
findings of fact of another judge of the Superior Court previously made 
in the cause, except in certain well defined cases which have no applica- 
tion here. Roulhac v. Brown, 87 N.  C., 1 ;  Henry  v. Hilliard, 120 N. C., 
479, 27 S. E., 130; Daris  v. Land Bank ,  217 N .  C., 145. No appeal lies 
from one Superior Court judge to another. T.tTellons v. Lassiter, 200 
N. C., 474, 157 S. E., 434; S .  v. Lea, 203 N.  C., 316, 166 S. E., 292; 
Dnil 2%. Hawkins,  211 N. C., 283, 189 S. E., 774," it is written in Temple 
v. Telegraph Co., 205 N. C., 441, 171 S. E., 630, "It is likewise settled 
by the decisions that the principle of res judicata does not extend to 
ordinary motions incidental to the progress of a cause, but only to those 
involring substantial rights. Revis  v. Ramsey,  202 N.  C., 815, 164 S. E., 
358; Townsend v. Will iams,  117 N. C., 330, 23 S. E., 461; Allison v. 
Whit t ier ,  101 N.  C., 490, 8 S. E., 338; J fabry  v. Henry ,  83 N. C., 298." 

This is a controversy between the petitioner, the University of North 
Carolina, and the respondent, J. K. Reid, sheriff of Washington County. 
No one else has any financial or material interest therein. The Univer- 
sity of North Carolina was not made a party to the orders of Judge 
Harris, and was not given notice of the applications therefor. Such 
being the case, the doctrine of res judicata had no binding effect upon 
it. " 'Ordinarily, the rule is that only parties and privies are bound by 
a judgment. Bennett v. Holmes, 18 N. C., 486; Simpson v. Cureton, 
97 N. C., 112; Wines  v. Moye, 125 N. C., 8. No estoppel is created by 
a judgment against one not a party or privy to the record by participa- 
tion in the trial of the action. Falls v. Gamble, 66 N. C., 455; LeRoy 
c. Steamboat Co., 165 ru'. C., 109.' Mencham 21. Larus d? Brothers Co., 
212 N. C., 646." Rabil v. Barris, 213 N. C., 414, 196 S. E., 321. 

"The Receiver is an officer of the Court and is amenable to its instruc- 
tion in the performance of his duties; and the custody of the receiver 
is thc custody of the law. Simmons v. Allison, 118 N. C., 761; Pellctier 
v. Lumber Co., 123 N .  C., 596; Greenleaf v. Land Co., 146 N. C., 505. 
Courts of equity have original power to appoint receivers and to make 
such orders and decrees with respect to the discharge of their trust as 
justice and equity may require. S k i n n w  v. Maxwell, 66 N. C., 45; 
Lasley v. Scales, 179 N .  C., 578." Blades v. Tlood, Comr. of Banks,  203 
N. C., 56, 164 S. E., 828. 

We are of the opinion that the orders of Judge Harris were made inci- 
dental to the progress of the receivership, and were interlocutory, and 
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t h a t  t h e  doctrine of res judicata f o r  this  reascln h a d  n o  appl icat ion 
thereto, and  f o r  the  f u r t h e r  reason t h a t  the  University of N o r t h  Caro- 
lina, the  real  p a r t y  i n  interest i n  this  controversy, was not  given notice 
thereof and  was not  made  a p a r t y  thereto, a n d  t h a t  t h e  funds  involved, 
still  being to the  credit of the  receiver, a r e  still  under  t h e  jurisdiction of 
t h e  court,  subject t o  be distributed or  paid out a s  ihe  court  m a y  direct.  

T h i s  cause is  remanded t h a t  t h e  controversy between the  real  parties 
i n  interest, the  intervening petitioner, the  University of N o r t h  Carolina, 
a n d  the  respondent J. E. Reid, sheriff of Washington County, m a y  be 
heard  a n d  determined. 

T h e  r igh t  o r  propriety of t h e  appeal  of t h e  receiver presents a col- 
la teral  question unnecessary to  be answered on this  appeal.  

Reversed. 

11. A. CROMPTON v. JOHN A. BAKER, TRADING AND DOING BUSINESS PLS 
J. A. BAKER PACKING COMPANY. 

(Filed 24 September, 1W1.) 

1. Constitutional Law 8 25b: Master and  Servant § 63- 
The power of Congress to regulate interstatcb commerce includes the 

power to prescribe rules by which this commerce shall be governed, nlot 
only to the extent of aiding and protecting sucmh commerce but also in 
prohibiting it. 

2. Same- 
While the manufacture of goods is not within itself interstate corn- 

merce, the shipment of manufactured goods interstate is such commerce, 
and Congress has the power to regulate the hours and wages of those 
employed in such manufacture when the employw a t  the time of produc- 
tion intends or expects the goods to move in ~nterstate commerce and 
when the production of such goods, under othw than prescribed lablor 
standards, relates to and affects interstate commerce, and the Fair  Lablor 
Standards Act is  a constitutional exercise of thi,g power by the Congreais. 

3. Master and  Servant § 64--Employer processillg goods for  intrastate  
commerce and other  goods for  sale i n  interstnte commerce is subject 
t o  F a i r  Labor Standards Act. 

The verdict of the jury supported by compelent evidence established 
that defendant employer was engaged in slaughtering animals and in 
selling meat products to  wholesale dealers in North Carolina, and also in 
processing animal grease and selling the tank Zrease and raw hides to 
dealers who shipped these products out of the Etate, and that  defendant 
employer knew that these products woyld be transported in interstate 
commerce by such dealers. Held: The verdict of the jury supports judg- 
ment that defendant was selling part of his products with knowledge that 
shipment thereof in interstate commerce was intended (29 U. S. C. A. 
215 [a] [ I ] )  so a s  to  render him subject to the Federal Fair  Labor 
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Standards Act, and the fact that  part of defendant's business was intra- 
state does not affect this conclusion, since the application of the Act 
cannot be governed by mere reference to percentages. 

4. Master and Servant § 6GPlaintiff employee held engaged in process- 
ing goods intended for sale in interstate commerce within meaning of 
Fair Labor Standards Act. 

Defendant employer, in the regular course of his business, slaughtered 
aiiinials and sold meat products to wholesale dealers within the State, 
and also obtained grease from the offal of the animals by cooking in 
vats or tanks, and sold the tank grease and green hides to dealers who 
shipped same out of the State with knowledge on the part of the defend- 
ant  that these products would be transported in  interstate commerce. 
Plaintiff employee was employed a s  night watchman and night engineer 
and, in the course of his duties, fired the furnace, maintained the heat 
under the grease tanks, cooked the products, checked the hides and kept 
up the refrigeration a s  well a s  counted and checked-in the animals re- 
ceived during the night. Held: The facts disclosed by the record, con- 
sidered in the light most favorable to the plaintiff, discloses that  he was 
employed in processing goods which were sold by his employer with 
knowledge that they would be shipped in interstate commerce, and his 
rmployment comes within the purview of the Fair Labor Standards Act 
(29  U. S. C. A. 203 [j]) and he is  entitled to enforce a s  against the 
defendant the liability for failure to pay him the minimum wages pre- 
scribed by the statute for the time he  was employed. 

APPEAL by defendant f rom Bobbi t t ,  J., a t  F e b r u a r y  Term, 1941, of 
BUNCOXBE. N o  error. 

Claude L. Love  and R o y  A. T a y l o r  for p la in f i f f ,  appellee. 
J .  IT7 .  H a y n e s  for de fendan t ,  appel lant .  

DEVIX, J. T h i s  was a n  action instituted i n  the Superior  Cour t  of 
Buncombe County by  a n  employee to  rerover unpa id  min imum wages 
under  the  F a i r  Labor S tandards  Act of 1938. Issues raised by the  
pleadings were submitted to  t h e  jury,  a n d  answered i n  favor  of the 
plaintiff, a n d  f r o m  judgment rendered i n  accord with the  verdict the  
defendant appealed t o  this  Court.  

T h e  mater ial  facts  determined by the verdict i n  t h e  t r i a l  court  were 
t h a t  the defendant was engaged i n  the  mea t  packing business i n  the  city 
of Asheville, X o r t h  Carolina, and t h a t  i n  the  course of his business he  
purchased livestock a t  points i n  the  S t a t e  of Tennessee and  h a d  same 
hauled to his premises i n  Asheville, where the  animals  were slaughtered 
and  the  mea t  products sold wholesale to  dealers i n  N o r t h  Carolina. I t  
was also found t h a t  i n  his  place of business and  i n  regular  course defend- 
a n t  obtained t h e  grease f r o m  the  offal of the animals  by  cooking i n  vats 
o r  tanks, and  t h a t  he sold the tank  grease, seven to ten barrels per  week, 
a n d  also green hides, to  dealers who shipped al l  of these products out  of 
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the State, and that this was done with knowledge that these products 
would thus be transported in interstate commerce by those to whom h~e 
sold. 

I t  was further established by the verdict that Crompton, the plaintiff', 
served the defendant in his plant in Bsheville as night watchman, and 
night engineer, and that, as was his duty to do, he fired the furnace, 
maintained the heat under the grease tanks, cooked the product, checked 
the hides and kept up the refrigeration, as well as counted and checked-in 
the animals received during the night, and that he thus performed func- 
tions necessary to the production of goods for interstate commerce within 
the meaning of the Fair  Labor Standards Act. 

I t  was found that the plaintiff's minimum hourly wage under the 
Act, plus one and one-half times for overtime, lesri the amount paid hirn 
by the defendant, for nineteen and two-sevenths weeks, would amount 
to $321.11, and that plaintiff was entitled to have an additional equal 
amount as liquidated damages. 

The defendant, in the trial below, noted exception to the issues sub- 
mitted and to certain portions of the judge's change to the jury, but in 
his brief in this Court he bases his appeal entirely upon the denial of his 
motion for judgment of nonsuit (Rule 28, I n  7.e Will of Beard, 202 
N. C., 661, 163 S. E., 748), and contends that the Fair  Labor Standards 
Act has no application here, and that, if it doef, the evidence fails to 
show that the defendant sold his products interstate, or with intent or 
expectation that they would be shipped in interstate commerce. 

The Fair  Labor Standards Act of 1938 (29 U. S. C .  A. 201) pro~ides  
that any employer who violates the provisions of the Act establishing a 
minimum wage (sec. 206), or maximum hours €or a work week (see. 
207), for his employees who are engaged in the production of goods for 
interstate commerce, shall be liable to the employees affected "in the 
amount of their unpaid minimum wages or their unpaid overtime com- 
pensation, as the case may be, and in an additional equal amount as 
liquidated damages. Action to recover such liability may be maintained 
in any court of competent jurisdiction." Sec. 216. 

Section 215 (a )  (1) renders it unlawful for any person "to transport, 
offer for transportation, ship, deliver, or sell in (interstate) commerce, 
or to ship, deliver, or sell with knowledge that shipment or delivery or 
sale thereof in (interstate) commerce is intended, any goods in the pro- 
duction of which any employee was employed in lriolation of section 206 
or section 207," with certain exceptions inapplicable here. I n  section 
215 (b)  it is declared that ('for the purposes of s~bsection ( a )  (1)  proof 
that any employee was employed in any place of employment where 
goods shipped or sold in commerce were produced, within ninety days 
prior to removal of the goods from such place of employment, shall be 
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prima facie evidence that such employee was employed in the production 
of such goods." 

The power granted to the Congress by the Constitution to regulate 
commerce among the several states includes the power to prescribe the 
rules by which this commerce shall be governed. Gibbons v. Ogden, 9 
Wheat., 1 (196). I t  extends not only to those regulations which aid 
and protect the commerce, but embraces those under which it may be 
prohibited. Reid v. Colorado, 187 U. S., 137; J ien tucky  W h i p  & Collar 
Co.  v. I l l inois  C .  R. Co., 299 U .  S., 334. While the manufacture of 
goods is not itself interstate commerce, the shipment of manufactured 
goods interstate is such commerce, and the rules under which they may 
be shipped are regulations which the Congress has exclusive power to 
prescribe. 

The constitutionality of the Fair  Labor Standards Act of 1938 was 
placed beyond question by two recent opinions of the Supreme Court of 
the United States, delivered by the present Chief Just ice ,  in the cases of 
U. S. c .  F. W .  Darby  L u m b e r  Co., 85 Law. Ed. (Adv.), 395, and O p p  
Cot ton  X i l l s  v. Adminis trator ,  85 Law Ed. (Adv.), 407, wherein the 
various provisions of the Act were analyzed and discussed. I n  the 
Darby  L&mber C o m p a n y  case it was said: "The recognized need of 
drafting a workable statute and the well known circumstances in  which 
it was to be applied are persuasive of the conclusion, which the legisla- 
tive history supports, . . . that the 'production for commerce' in- 
tended includes at least production of goods, which, at  the time of pro- 
duction, the employer, according to the normal course of his business, 
intends or expects to move in interstate commerce, although, through 
the exigencies of the business, all of the goods may not thereafter actually 
enter interstate commerce." I t  was also said in that case that the 
validity of the prohibition of the movement in interstate commerce of 
goods, which were produced in violation of this Act, turned on the 
question "whether the employment, under other than prescribed labor 
standards, of employees is so related to the commerce and so affects it 
as to be within the reach of the power of Congress to regulate it," and 
that the phrase "produced for interstate commerce7' embraced "at least 
the case where an kmployer engaged in the manufacture and shipment of 
goods in filling orders of extrastate customers, manufactures his product 
with the intent or expectation that according to the normal course of his 
business all or some part of it will be selected for shipment to those 
customers.'' 

Applying the appropriate sections of the Act of Congress as thus 
interpreted to the evidence in the case at  bar, we reach the conclusion 
that the provisions of the Act are applicable, and that defendant's motion 
for judgment of nonsuit was properly denied. There was evidence 
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sufficient to sustain the findings upon which the judgment appealed from 
was predicated. A portion of defendant's business involved the trans- 
portation of goods interstate; the plaintiff, his employee, rendered serv- 
ices in the ~roduction of certain goods, to wit, tankage grease and hides, 
which were sold by the defendant to persons who he knew were doing an 
interstate business, and who resold and caused all of these goods to be 
shipped out of the State of North Carolina. Thus, the defendant may 
properly be said to have sold some of his products with knowledge that 
shipment thereof in interstate commerce was intended. 

The fact that a part of defendant's business war; intrastate, and that 
a portion of plaintiff's services were devoted to things which did not 
enter into interstate commerce could not prevent the application of the 
statute and the imposition upon the wage contract clf the labor standards 
prescribed by the Sct. The reference in see. 215 (a )  (1) is to "any 
goods." As was said in Santa Cruz Fruit  Packing (70. v. National Labor 
Relations Board, 303 U .  S., 453, "It is plain that the provision cannot 
be applied by a mere reference to percentages.'' National Labor Rela- 
tions Board v. Jones & Laughlin Steel Corp., 301 U.  S., 1 ;  Hart v. 
Qregory, 218 N. C., 184, 10 S. E. (2d), 644; Capps v. R. R.,  178 N. C., 
558, 101 S. E., 216. Cases on this subject will be found collected and 
annotated in 132 A. L. R., 1443. 

The word "produced" was defined in see. 203 ( j )  of the Act to mean 
"produced, manufactured, mined, handled, or ir. any other manner 
worked on in any state; and for the purposes of this chapter an em- 
ployee shall be deemed to have been engaged in the production of goods 
if such employee was employed in producing, manufacturing, mining, 
handling, transporting or in any other manner wcrking on such goods, 
or in any process or occupation necessary to the production thereof, in 
any state.'' Hart v. Gregory, supra; 132 A. L. R., 1446. 

The sweep of the Fair  Labor Standards statute it; far-reaching enough 
to include the employment of the plaintiff, under the facts disclosed by 
the record in this case, when considered in the light most favorable for 
him, and to entitle him to enforce as against the defendant the liability 
for failure to pay him the minimum wages prescril~ed by the statute for 
the time he was employed. 

I n  the trial of the action and the ruling of the court below we find 
No error. 
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NANTAHA4LA POWER & LIGHT COMPANY v. W. J. CARRINGER AND 
WIFE, NANNIE CARRINGER. 

(Filed 24 September, 1941.) 

1. Eminent Domain 5 
In  awarding compensation for a n  easement, due consideration is  to be 

given to the fact that  after the easement is taken the fee remains in the 
owner burdened by the uses for which the easement is  acquired. 

2. Same- 
The measure of permanent damages for an easement over land acquired 

by condemnation is the difference in the fair market value of the land 
as  a whole immediately before, and its impaired market value immedi- 
ately af ter  the taking. 

3. Eminent Domain § 1 0 -  

Since the measure of damages for a n  easement acquired by condemna- 
tion is the difference between the fair  market value of the lands imme- 
diately before and immediately after the taking, depreciation in value, if 
any, of the tract of land outside the bounds of the easement is an element 
of the damages recoverable, and whether the imposition of the easement 
is detrimental to the remaining lands is essentially a question of fact for 
the determination of the jury. 

4. Eminent Domain § 18: Trial 3 6- 

In this proceeding to assess compensation for the taking of an easement 
over respondent's land for a high voltage transmission line, the court in 
ruling upon the admissibility of evidence stated that  the steel towers on 
the land and the power lines running over the land did not affect the 
ualue of the land outside the easement. Held: The remarks of the court 
constituted a determination, a s  a matter of law, of an issue of fact within 
the province of the jury in violation of C. S., 564. 

5. Trial 5 6: Appeal and  Er ror  539- 
Where the court, in  ruling upon the admissibility of evidence in a 

proceeding to assess compensation for an easement for a transmission 
line, stated that  the taking of the easement did not affect the value of 
the remaining lands of respondent, such error is not cured by subsequent 
admission of eridence relating to the depreciation in value of the remain- 
ing lands, it  not appearing of record that the court ever undertook to 
correct the impression its erroneous remarks must have left upon the 
minds of the jurors. 

6. Sam* 
In  this proceeding to assess compensation for the taking of an easement 

for a transmission line the court, in ruling upon the admissibility of 
evidence, made a statement constituting an expression of opinion that the 
lands outside the bounds of the easement were not adversely affected. 
Held: The charge of the court, when considered in connection with the 
erroneous statements, did not cure the error, hut was subject to the inter- 
pretation that compensation should be limited to the land within the 
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limits of the easement acquired, and in any event the remarks constituted 
an expression of opinion in violation of C. S., 564, entitling respondent to 
a new trial. 

APPEAL by respondents from Johns ton ,  Special  J u d g e ,  at June Term, 
1941, of GRAHAM. New trial. 

Civil action to determine the amount of compensation to be awarded 
the respondents on account of an easement and right of way taken by the 
petitioner over and across the lands of respondentti. 

The respondents own a tract of land containing 27 or 28 acres near 
Robbinsville about one-half mile from the courthouse. I t  is bisected 
by a highway leading from Robbinsville to Judson. The petitioner 
seeks an easement 225 feet wide by 1,655 feet long, or approximately 
8v2 acres, for the purpose of erecting and m a i n t h i n g  a high tension 
transmission and distribution line and an auxiliary telephone line, in 
furtherance of its business of supplying electric current to the general 
public. The commissioners appointed by the clerk assessed damages and 
the petitioner excepted and appealed. 

When the cause came on for trial in the Supe~ior  Court it was ad- 
mitted that petitioner is a public service corporalion having the right 
to condemn and only the question of compensation was reserved for 
trial by jury. 

Upon the coming in of the verdict of the jury, f.xing compensation to 
be paid by petitioner, judgment was entered condemning to the use of 
the petitioner the easement sought by it upon the payment of the assessed 
damages. Respondents excepted and appealed. 

T .  N .  J e n k i n s  and  R. L. Ph i l l ips  for plaint i f f ,  appellee.  
X o r p h e w  & M o r p h e w  and  E d w a r d s  & Lea theruood  for respondents ,  

appellants.  

BARNHILL, J. When an easement is acquired in land the fee remains1 
in the original owner burdened by the uses for which the easement iii 

acquired. Hence, in awarding compensation to the owner of land for 
an easement acquired due consideration is to be given to the fact that 
the fee remains in the own subject to the prior rights incident to the 
easement. 

Recovery may be had for the depreciated m a r ~ e t  value of the land 
actually embraced within the right of way, togeiher with damages, if 
any, to the remainder of the land used by the owner as one tract. The 
measure of permanent damages for the appropriaiion of a right of way 
for the construction of an electrical overhead system is the difference 
between the fair market value of the tract as a whole before the right of 
way was taken and its impaired market value directly, materially and 
proximately resulting to the respondents7 land by the placing of a power 
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line across the premises in the manner and to the extent and in respect 
to the uses for which the easement was acquired. Power Co. v. Russell, 
188 N. C., 725, 125 S. E., 481; Elks  v. Comrs., 179 N. C., 241, 102 
S. E., 414; Crisp v. Light Co., 201 N .  C., 46, 158 S. E., 845; Power Co. 
v. Hayes, 193 W. C., 104, 136 S. E., 353; Colvard v. Light Co., 204 
N.  C., 97, 167 S. E., 472. 

The purpose of the law is to compensate the landowner for his loss 
resulting from the imposition of the easement. I t  seeks to place him 
in the same financial condition, as respects the particular land in ques- 
tion, as he was before the easement was imposed. The market value is 
the yardstick by which such loss is measured. The owner must be paid 
such an amount as will equal, when added to the reasonable market 

A ,  

ralue of the land after the imposition of the easement, its reasonable 
market value just prior to the taking. I t  follows of necessity that the 
depreciation in value, if any, of the tract of land outside the bounds 
of the easement is to be considered in assessing the amount to be paid 
and that whether the imposition of such easement is detrimental to the 
remaining land is essentially a question of fact. 

During the progress of the trial, while the respondents were under- 
taking to establish the amount of compensation due, respondent Car- 
ringer was asked his opinion as to the market value of his remaining 
lands adjacent to but outside the bounds of the easement. The court 
then inquired, "How many contacts did they make on your land?" to 
which he responded, '(Two steel towers." The court then inquired, '(In 
placing your ralue, taking into consideration the fact that the two steel 
towers are on your land, that is the only physical contact you have, how 
much damage did those two steel towers do to your land?" Counsel for 
respondents then stated to the witness, "I think his Honor means taking 
into consideration these steel towers being put on your land and the 
power lines running over your land," to which the court responded, ('1 
am holding the two steel t o ~ ~ e r s  and the lines running over there do not 
affect the balance of the land." Later when a witness was interrogated 
as to the high voltage lines (154,000 volts), strung over the land the 
court sustained an objection and remarked "that is what I have ruled 
out, the line." Thus the court inadrertently invaded the province of the 
jury. I t  determined, as a matter of law, what it was the duty of the 
jury to decide as an issue of fact upon the evidence offered. 

I t  is contended that similar evidence mas subsequently admitted for 
the consideration of the jury. This is not sufficient to cure the error. 
The court had stated, in the presence of the jury, that the uses to which 
the easement was to be subiected do not affect the balance of the land 
and that the presence of the high voltage wires was not to be considered. 
X e  cannot find in the record that the court eGer undertook to correct the 
impression these remarks must have left upon the minds of the jury. 
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I t  is further argued that in its charge the courl; correctly stated the 
law and that this removed any prejudicial effect,3 resulting from the 
remarks of the court. This we cannot hold. When the charge of the 
court is taken into consideration in connection with the statements i t  
had made to or in the presence of the jury i t  is dearly subject to the 
interpretation that the court was limiting the land to be considered to 
that within the limits of the easement acquired. I n  any event its re- 
marks constitute an expression of opinion that i;he land outside the 
bounds of the easement was not adversely affected. C. S., 564. 

The remarks of the court in ruling upon the admissibility of the evi- 
dence, inadvertently made in the presence of the jury, are of such nature 
as to require a 

New trial. 

HENRY ROSE v. M. K. PATTERSON. 

(Filed 24 September, 1941.) 

1. Pleadings § 20a : Trinl (S 24- 
Where the complaint alleges that defendant, as executris, turned over 

to herself as legatee, personalty of the estate of plaintiff's debtor, and 
thus obtained personal enrichment at the expenale of creditors of the 
estate, C. S., 59, et seq., but the evidence tends to show, at most, devastavit, 
defendant's motion to nonsuit is properly allowed on the ground of vari- 
ance between the allegation and the proof, since the burden is on plaintiff 
to prove the cause alleged in the complaint. 

2. Venue 8 lb- 
Complaint held to allege cause against defendant as devisee for personal 

enrichment at  the expense of creditors of the estate, C. S., 59, aild not 
against her in her capacity as executrix, and her motion to remove to the 
county of her qualification was properly denied, notwithstanding that 
plaintiff's evidence tends to show devastavit, since an action is governed 
by the pleadings. 

BPPEAL by plaintiff from Bobbi t t ,  J., at April Term, 1941, of 
BUNCOMBE. 

Civil action to enforce liability against defendant for debt of A. S. 
Patterson, deceased, to the value of property received by defendant from 
decedent. 

From judgment of nonsuit entered at the close of all the evidence, 
  la in tiff appeals, assigning error. 

Parker ,  Bernard d2 P a r k e r  for plaintif f ,  appellant.  
E d w a r d s  & Leatherwood and Jones ,  W a r d  & ,Tones for defendant ,  

appellee. 
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STACY, C .  J. I n  this action the plaintiff seeks to hold the defendant 
personally liable for his claim against the estate of A. S. Patterson, 
deceased, to the extent of property received by the defendant from the 
decedent. C. S., 59, et seq. The character of the action was considered 
on two former appeals, reported in  218 N. C., 212, 10  S. E. (2d), 678, 
and sub. nom., Thomasson v. Patterson, 213 N.  C., 138, 195 S. E., 389. 

The evidence on the trial, if inculpatory a t  all, points only to a 
devastavit on the par t  of the defendant as executrix of the estate of 
A. S. Patterson, deceased, and not to any  personal enrichment a t  the 
expense of creditors. The  nonsuit is justified on the ground of a variance 
between the allegation and the proof. S. v. Jackson, 218 N .  C., 373, 
11 S. E. (2d), 149;  S. v. Franklin, 204 N .  C., 157, 167 S. E., 569; S. v. 
Harbert, 185 N. C., 760, 118 S. E., 6. "The parties must allege their 
cause of action or defense, and prove the same on the trial, and a vari- 
ance arises when the evidence offered does not correspond with the allega- 
tions of the pleading." McIntosh, Practice and Procedure, 517. 

The refusal to remove the case to Swain County for tr ial  was upheld 
on the allegations of the complaint. 218 N. C., 212. The case is to be 
tried on the pleadings. Green v. Biggs, 167 N .  C., 417, 83 S. E., 553; 
S. v. George, 188 N.  C., 611, 125 S. E., 189, and cases there cited. 

Affirmed. 

G. W. LEE v. D. M. ROBERSON. 

(Piled 24 September, 1941.) 

1 .  Master and Servant 88 19, 37- 

Where it is admitted that defendant employer had a sufficient number 
of employees to bring him under the Workmen's Compensation Act, but 
that he had elected not to do so, the defense of contributory negligence is 
properly excluded. Rlichie's Code, 8081 ( v )  . 

2. Master and Servant $j 1 4 b  

Plaintiff was injured when his hand came into contact with blades of 
an electric sausage grinder he mas operating in the course of his employ- 
ment. Plaintiff's evidence was to the effect that he had had no previous 
experience with an electric machine and that he was not furnished a 
mallet with which to push the meat through if the meat did not feed 
through by itself. Held: The evidence, though contradicted by defend- 
ant's evidence, precludes a nonsuit upou the simple tool doctrine relied 
on by defendant. 

BARNHILL, J., dissents. 
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APPEAL by defendant from Johnston, Special Judge, at April Special 
Term, 1941, of MARTIN. 

Civil action to recover damages for an alleged negligent injury. 
Plaintiff was employed by the defendant as a handy man around his 

slaughter house. On the fourth day of his employrient he was grinding 
sausage when his left hand came in contact with the blades of the electric 
sausage grinder and cut off four fingers. Plaintiff had had no previous 
experience with an electric machine, though he had used one on the farm 
operated by hand. "You could stop the one on the farm if you had your 
hand in it." I f  the meat did not feed through by itself a mallet was 
used to push it down. Plaintiff testifies that he was; furnished no mallet 
and given no instructions as to how to operate the machine; that he was 
not familiar with a machine driven by electricity. 

The defendant's evidence tends to show that p1ai:ltiff was warned not 
to use his hand in pushing the meat into the grinder ; that it was danger- 
ous to do so, and that a mallet had been furnished for that purpose. 

There was a verdict and judgment for plaintiff, from which the de- 
fendant appeals, assigning errors. 

Hugh G. Horton for plaintif, appellee. 
Peel & Manning, Clarence W .  Grifin, and Wheeler Martin for defend- 

ant, appellant. 

STACY, C. J. The case was properly submitted to the jury. I t  is 
admitted that the defendant had a sufficient number of employees to 
bring him under the Workmen's Compensation Act "and that he had not 
done so." Accordingly, without objection or exception, his plea of con- 
tributory negligence was stricken out. Michie's N. C. Code of 1939, 
scc. 8081 (v) .  

The defendant relies upon the simple tool doctrine. Newbern v. Great 
Atlantic, Etc., Tea Co., 68 F. (2d), 523, 91 A. L. R:., 781. This cannot 
avail him on the present record, at  least, not to the extent of shielding 
him from liability. King v. R. R., 174 N.  C., 39, 98 S. E., 378; Wright 
v. Thompson, 171 N .  C., 88, 87 S. E., 963; Ensley v. Lumber Co., 165 
N .  C., 687, 81 S. E., 1010; Reid v. Rees, 155 N.  C.: 231, 71 S. E., 315; 
Mercer v. R. R., 154 N. C., 399, 70 S. E., 742. It is true, the jury 
might have returned a verdict for the defendant, especially in view of 
the cross-examination of the plaintiff, but the evidence taken as a whole 
is such as to preclude a nonsuit. 

No other question is debated on brief. The verdict and judgment will 
be upheld. 

No error. 

BARNHILL, J., dissents. 
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STATE v. JOHN PEACOCK. 

(Piled 24 September, 1941.) 

1. Grand Jury 1- 
Ch. 189, Public-Local Laws 1937, providing that the Board of County 

Commissioners of Wilson County shall select grand juries in the county 
"in the manner prescribed by law," merely empowers the Board of Com- 
missioners to draw grand juries in the manner prescribed by the general 
law, C .  S., 2333, and does not alter the method of election, challenge, 
discharge, etc., and there being no provision in the Constitution pre- 
scribing or proscribing any particular method of selection, the Act is a 
valid exercise of legislative power. 

2. Indictment 2- 

Defendant's motion to quash on the ground that the grand jury return- 
ing the bill of indictment was selected under the provision of ch. 189, 
Public-Local Laws 1937, should have been overruled, since a party liti- 
gant does not have the right to select jurors, but only to challenge or 
reject them, and the Act relates only to procedure and not to the number 
or qualifications of jurors or to the composition of the grand jury. C. S., 
2335. 

APPEAL by State from Harris ,  J., af May Term, 1941, of WILSOK. 
Bill of indictment charging the defendant with the larceny of an  auto- 

mobile, of the value of more than $20.00, the property of one Cleo 
Smith, and (2)  with receiving said automobile knowing i t  to have been 
feloniously stolen or taken in violation of C. S., 4250. 

Motion before plea to quash for propter defecturn in the grand jury 
allowed, and the State appeals. 

Attorney-General IllcMullan and Assistant Attorneys-General B r u f o n  
and Pat ton  for the State. 

N o  counsel for defendant. 

STACY, C. J. The question for decision is whether a grand jury 
selected under the provisions of ch. 189, Public-Local Laws 1937, is a 
lawfully constituted body and competent to return a true bill against the 
defendant. 

The purpose of the Act, as expressed in  the title, is "to regulate the 
drawing of grand jurors in Wilson County." It provides that  on the 
first Monday in  July,  1937, the Board of County Commissioners of 
Wilson County shall draw, in  the manner prescribed by law, nine grand 
jurors to serve for a period of six months and nine grand jurors to 
serve for a period of twelve months, and that  thereafter, on the first 
Monday in  Janua ry  and July,  the said Board of Commissioners shall 
draw nine jurors to serve for a period of twelve months. 
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I t  is further provided that the judge presiding over any term of the 
Superior Court of Wilson County may at any time discharge said grand 
jury from further services, in  which event, he s h d l  cause the Board of 
County Commissioners to draw a new grand jury to serve during the 
unexpired terms of the members of the grand jury discharged. 

I t  is conceded that the grand jury which returned the bill in the in- 
stant case was duly impaneled and sworn a t  a previous term of the 
court. 

The reason assigned by the trial court for holding the Act invalid is, 
that it "contains no provision empowering this zourt to exercise any 
discretion in respect of the grand jury drawn by the Board of County 
Commissioners and attempts to deprive this court of its natural, inherent 
and necessary functions in this respect." 

I t  will be observed that according to the provisims of the statute, the 
Wilson County Board of Commissioners is empowered to draw the grandl 
jurors "in the manner prescribed by law." This means in the manner 
prescribed by the general law. C. S., 2333. So, the only difference 
provided for the selection of grand juries in Wilscn County is, that the 
grand jurors are to be drawn by the Board of County Commissioners. 
I n  all other respects the method of selection, challenge, discharge, etc., 
is to conform to the general law. S. v. Levy, 187 N.  C., 581, 122 
S. E., 386. 

Does this single departure invalidate the statute? The pertinent 
authorities suggest a negative answer. S. v. Mal!ard, 184 N. C., 667, 
114 S. E., 17;  S. v. Wood, 175 N. C., 809, 95 S. E., 1050; S. v. Brittain, 
143 N.  C., 668, 57 S. E., 352; S. v. Lewis, 142 X. C., 626, 55 S. E., 
600; S. v.  Barker, 107 N .  C.,  913, 12 S. E., 115. The change relates 
ooly to procedure, and not to the number or qualification of jurors or to 
thc composition of the grand jury. 

The right of a defendant, or party litigant, in respect of the jury, 
grand or petit, is to challenge, or to reject, and not to select jurors. 
C. S., 2335. S. v. Levy, supra. There is no provision in the Constitu- 
tion prescribing or proscribing any particular method of selection. S. v. 
Brittain, supra. The subject is one which the General Assembly is 
authorized to regulate by statute. 24 Am. Jur., 844, et seq. This it 
has done here. 

The motion to quash on the ground stated should have been overruled. 
Reversed. 
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THE MATTER OF GEORGE MITCHELL, CLAIMANT, EMPLOYEE, AND BROWN 
& CRAWLEY, A PARTNERSHIP; AND BROWN & CRAWLEY OIL COM- 
PANY, IR'C., WILSON, NORTH CAROLINA, EXPLOYIKG UNITS. 

(Filed 24 September, 1941.) 

Master and Servant 9 57- 
Where a partnership and a later formed corporation are  controlled by 

the same parties but the businesses a re  wholly unrelated and a re  kept 
separate and distinct a s  to  location, finance and employment, and the 
work required of the employees of the two concerns are  not of the same 
character, the two concerns do not constitute a single employing unit, 
and, neither concern having in its employ as  many as  eight employees, 
neither is subject to the Unemployment Compensation Act. 

Appeal and Er ror  99 3a, 30h- 
Where the real party in  interest does not appeal from judgment in 

favor of an adverse party, the judgment of the court below becomes 
re8 judicata as to all  justiciable issues presented, and there being nothing 
for determination on the appeal of a formal party, the appeal will be 
dismissed. 

Master and  Servant 8 62- 
The Unemployment Compensation Commission is  not entitled to appeal 

from jndgment of the Superior Court, entered in a. proceeding by an 
employee for compensation, that  defendant employer does not come withi11 
the purview of the Compensation Act, and that  therefore claimant is not 
entitled to Unemployment Compensation Insurance. If the Commission 
desires to have the liability of the employer for unemployment compensa- 
tion contributions judicially determined on its contentions that the em- 
ployer and another concern controlled by the same interests constituted 
bnt a single employing unit, i t  must follow the procedure prescribed by 
sec. 8 ( m ) ,  ch. 27, Public Laws 1939. 

APPEAL by  Unemployment Compensation Commission f r o m  Bone, J., 
in Chambers, 7 June ,  1941. F r o m  W I L ~ ~ K .  Appeal  dismissed. 

Proceeding under  see. 6, ch. 1, Publ ic  Laws, E x t r a  Session, 1936, to  
determine the  r ight  of the  claimant  to  benefits under  the provisions of 
the  Unemployment Compensation Act. 

Claimant  filed claim f o r  benefits f o r  unemployment as  a n  employee 
of Brown & Crawley Oil Company, I n c .  T h e  Commission advised t h a t  
the  company had  n o  wage credits f o r  the year  1938. T h e  claimant  pro- 
tested. Thereupon a hearing was h a d  before a claims deputy. T h e  
deputy found as  a fact  t h a t  c laimant  was employed by  Brown & Crawley, 
a par tnersh ip ;  t h a t  Brown & Crawley and  Brown & Crawley Oil Com- 
pany,  Inc., a r e  controlled directly and  indirectly by the same interest 
a n d  jointly constitute a single employing un i t  covered by  the  Act, and 
t h a t  the  claimant  was entitled to  recover compensation to be charged 
t o  wage credits created by  the  collection of taxes f r o m  such employing 
unit.  T h e  appeals deputy affirmed. 

3-220 
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Upon an appeal by Brown & Crawley and Brown Bc Crawley Oil 
Company, Inc., the Full Commission reviewed the finding of fact andl 
conclusions of the claims deputy and the appeals deputy, heard argu- 
ment and rendered judgment that the claim of M tchell be allowed and 
that he receive such benefits to which he is entitled under the law. As a 
basis for its judgment it concluded that Brown & Crawley and Brown 
& Crawley Oil Company, Inc., constitute an empl3ying unit covered by 
the Unemployment Compensation Act. The respondents filed certain 
exceptions to the findings of fact and to the failure of the Commission 
to find certain other facts. I t  was thereupon agreed that the exceptional 
should be withdrawn and that the additional findings of fact as set out 
in the exceptions filed should be incorporated as fmdiags of fact of the 
Commission in the cause. The respondents appealed, agreeing that the 
cause should be submitted to the resident judge upon the facts found 
by the Commission as amended by the stipulations 

When the cause came on to be heard in the court below on the appeal 
the court, being of the opinion that the facts found do not support the 
Commission's decision and that upon said facts the defendants are not 
liable for contributions under said Act, entered judgment reversing the 
judgment of the Unemployment Commission. The Unemployment Com- 
pensation Commission excepted and appealed. 

F i n c h ,  R a n d  & F i n c h  a n d  W a d e  A .  Gardner  for B r o w n  & C r a w l e y  
and  B r o w n  & Crawley  Oi l  C o m p a n y ,  Inc., rcspondents,  appellees. 

A d r i a n  J .  N e w t o n ,  R a l p h  M o o d y ,  and W .  D. H d o m a n  for Vnemploy . -  
m e n t  Compensa t ion  Commiss ion ,  appel lant .  

BARNHILL, J. I t  is conceded that Brown & Clawley is a copartner- 
ship founded in 1926 and is "exclusively engaged in the meat packing 
industry and in the wholesale processing and distribution of meat prod- 
ucts"; that Brown & Crawley Oil Company is a corporati~n organized 
in 1936 and is "exclusively engaged in the whcllesale distribution of 
petroleum products"; and that neither employs zs many as eight ern- 
ployees. I t  is further agreed that "the two busin13sses are wholly unre- 
lated businesses. They occupy separate real estate. Each owns his own 
real estate. They occupy separate plants. Fach owns its own plant. 
The nature of the duties of their employees is not identical. The work: 
required of the employees of the two concerns are not of the same char- 
acter. They have never engaged in any exchangs of employees, or of 
the employees' duties. They have always maintained separate books, 
records, bank accounts and business transactions of every nature andl 
description. Neither business has ever loaned, or advanced, any money, 
property or equipment to the other. Their identities have always been 
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maintained entirely separate and distinct. N o  property or money of 
the copartnership was used in the formation of the corporation and the 
two businesses were formed in good fai th and not because of anv attempt - 
to evade the provisions of the Unemployment Compensation Act." 

These admitted facts make Unemployment  Compensation Commission 
v. Coal Co., 216 N. C., 6, 3 S. E. (2d), 290, and U n ~ m p l o y m e n t  Com- 
pensation Commission v. Will is ,  219 N. C., 709, easily distinguishable 
and fully sustain the conclusion of the court below. Apparently the 
claimant so understood. H e  did not appeal. 

The real party in interest not having appealed, the judgment of the 
court below becomes r e s  judicata as to all justiciable issues presented. 
Nothing remains for our consideration. 

We are not inadvertent to the provisions of see. 6 ( h ) ,  ch. 1, Public 
Laws, Extra  Session, 1936, which makes the Commission a party to any 
judicial action involving any such decision. Under this statute the 
exact status of the Commission as a party to the action is not defined 
and the part  it  is to play as such is left somewhat in the realm of specu- 
lation. Suffice it to say that  we find nothing in the provision which 
constitutes the Cominission guardian or trustee for a claimant OY which - 
would warrant the conclusion that  i t  is authorized to prosecute an appeal 
from a judgment against a claimant when the claimant is content. Nor 
may it do so for the purpose of adjudicating issues which are merely 
incidental to the claimant's cause of action. 

I f ,  as the Commission contends, Brown & Crawley and Brown &. 
Crawley Oil Company, Inc., jointly constitute a single en~ploying unit 
liable for the payment of unemployment compensation contributions 
and it wishes to have this liability judicially adjudged, i t  must follow 
the procedure prescribed by the statute which gives it life and defines its 
rights and duties. Sec. 8 (m) ,  ch. 27, Public Laws 1939; see. 14 (b ) ,  
ch. 1, Extra  Session, Public Laws 1936. 

Appeal dismissed. 

RASDEIIS HARRIS r. QUEEN CITY COACH COJIPBR'P.  

(Filed 24 September, 1941.) 

1. Damages 5 0- 

An instruction to the effect that if the jury found that defendant acted 
willfully and maliciously in committing the wrong that then it ~ r a s  in 
the discretion of the jury as to the amount that it would fix as punitive 
dnmages, is error, since the fincling of willfulness and malice does not in 
itself entitle plaintiff to recorer punitive or exemplary damages, hut both 
the awarding of punitive damages and the amount to be allowed, if any, 
rests in the sound discretion of the jury. 
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2. Damages 8 8: Carriers 8 6- 
An instruction that if defendant carrier declined ':o give plaintiff a seat 

in its bus because plaintiff is a h'egro, to answer the issue of willfulness 
and maliciousness in plaintiff's favor, i e  held erronesms, since such refusal 
under certain circumstances might be actuated by protective or benevo- 
lent impulses rather than by malice. 

APPEAL by defendant from Johnston, Spec ia l  Judge, at March Term, 
1941, of BUNCOMBE. 

This action is stated in plaintiff appellee's b r i ~ f  to be "to recover 
compensatory and exemplary damages from the defendant by reason of 
the defendant's willful and deliberate failure and refusal to transport 
him on its bus from Rutherfordton to Asheville in a ?  empty seat defend- 
ant had in the rear of the said bus at  the time." 

There was evidence tending to show that the plaintiff, a colored 
preacher, purchased at  the defendant's bus station in Rutherfordton a 
ticket to Asheville; that when the bus arrived at  Rutherfordton there 
was at  least one vacant seat in the rear thereof; that when the plaintiff 
entered the bus the driver started to seat him on the vacant seat in the 
rear, but when one of the passengers, a white man s,itting in the rear of 
the bus, shook his head at  the driver, the driver told the plaintiff he 
could ride in the front of the bus in a space near ihe entrance thereto, 
and that when the plaintiff stated it would be dangerous to ride there 
the driver told him to get off the bus; that the plaintiff did get off the 
bus and it was driven off without him; that the plaintiff surrendered his 
ticket to the ticket agent from whom he had purchased it and was 
refunded the amount he had paid therefor; that the plaintiff was caused 
to miss an appointment to preach in Asheville, that he was exposed to 
the weather, and that he was damaged and humiliated by being refused 
transportation on the bus operated by the defendant as a common carrier. 

The jury, in response to issues submitted to tl-em, found that the 
defendant wrongfully refused to transport the phintiff, and assessed 
his compensatory damages at $200.00, and further found that the de- 
fendant willfully and maliciously refused to transport the plaintiff, and 
assessed his exemplary or punitive damages at  $600.00. 

From judgment predicated on the verdict the defendant appealed, 
assigning errors. 

S a n f o r d  W .  B r o w n  for p la in t i f f ,  appellee.  
W i l l i a m s  & Coclce for de f endan t ,  appel lant .  

SCHEECK, J. The defendant, appellant, assigns as error the following 
excerpt from his Honor's charge: "If you answer ihat issue (the third 
issue relating to alleged willfulness and maliciousn~:ss of the refusal of 
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the defendant to transport the plaintiff) yes, that  is if you find that the 
wrong done this boy was done in rudeness, with malice, with disregard 
to the rights of others, then answer that  issue yes, or if you find that  he 
was declined that  seat because he was a Negro, answer that  issuc yes. 
I f  you fail to so find answer i t  no. 

"Then if you say yes to the issue, it  is a question in your sound discre- 
tion as to what amount you will fix as punitive damages in  this case, not 
to exceed $1,000.00." We are constrained to sustain this assignment of 
error. 

This charge was tantamount to an instruction that  the finding by the 
jury that  the refusal of transportation was willful and malicious ipso 
facfo entitled the plaintiff to recover exemplary or punitive damage, the 
amount of which was in the sound discretion of the jury. We do not 
understand such to be the rule. The rule as gleaned from the authorities 
is that upon the finding by the jury that  the action of the defendant was 
willful and malicious, the jury may in their sound discretion, determine 
whether they would award exemplary or punitive damage. I n  other 
words, the result as a matter of law is not that  the plaintiff is entitled 
to exemplary or punitive damage upon the finding of willfulness or 
maliciousness in  the action of the defendant, but the result of such find- 
ing is to vest in the jury the discretion to determine whether the plain- 
tiff is entitled to recover any such damage; and, further, if the jury 
determines that  the plaintiff is entitled ,to recover such damage, the 
amount thereof is to be fixed by them in the exercise of their sound 
discretion. 

"Both the awarding of punitive damages and the amount to be allowed, 
if any, rest in the sound discretion of the jury." Ford v. McAnally, 182 
N. C., 419, 109 S. E., 91. 

(( A jury is never compelled to  award punitive damages. I f  the evi- 
dence is such as to support an  award of punitive damages, i t  is still 
discretionary with the jury as to whether such damages will be allowed, 
subject only to the inherent power of the court to set aside an excessive 
or disproportionate award. As said in IJayes I ? .  R. R., 141 N. C., 195, 
53 S. E., 847 : 'This Court has said in many cases that  punitive damages 
may be allowed, or not, as the jury sees proper, but they have no right 
to allow them unless they draw from the evidence the conclusion that  the 
wrongful act was accompanied by fraud, malice, recklessness, oppression, 
or other willful and wanton aggravation on the part  of the,defendant. 
I n  such cases the matter is within the sound discretion of the jury.' 
Rnowles v. R. R., 102 N. C., 59, 9 S. E., 7 ;  Smith v. Ice Co., 159 N .  C., 
151, 74 S. E., 961; Motsinger z.. Sink,  168 S. C., 548, 84 S. E., 847; 
Huffman v. R. R., 163 N. C., 171, 79 S. E., 307; Cobb v. R. R., 175 
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N. C., 130, 95 S. E., 92;  Ford v. McAnal ly ,  182 N. C., 419, 109 S. E., 
91." Robinson v. McAlhaney,  214 N. C., 180, 198 S. E., 647. 

I t  will be further observed that  his Honor used these words: ". . . 
or if you find that  he ( the plaintiff) was declined that  seat because he 
was a Negro, answer that  ( the third) issue yes." Vie do not apprehend 
that  i t  necessarily follows as a matter of law that  the declining of a seat 
in a bus by a common carrier to a passenger because he was a Negro 
was a willful or malicious action. Circumstances are conceivable under 
which the declining of a seat in a bus to a passengen because of his race 
might be actuated by protective or benevolent impulses. The most for 
which such action could be held would be evidenc? of willfulness and 
maliciousness. 

As there must be a new tr ial  for  the error assigned, any discussion of 
the other interesting questions presented in  the biqiefs, which are not 
likely to again arise, becomes supererogatory. 

Xew trial. 

J. K. BARROW v. NICODEMUS BARROW A X D  THE FARMVILLE- 
WOODWARD LUMBER COMPANY, A COIIPORATION. 

(Filed 24 September, 1941.) 

Estoppel § 6a: Principal and Agent 9 1 S I n  order t~ constitute equitable 
estoppel, person sought to be charged must have had knowledge of 
facts. 

This action was instituted to recover damages for trespass for the 
cutting and removal of timber. Defendant claimed he bought the timber 
from plaintiff's son and that plaintiff was estopped to deny the authority 
of the son to sell same. Defendant's evidence on the issue of estoppel 
tending to show that plaintiff left his family and did not return to the 
community except for one or two short visits, thxt his oldest son took 
over and looked after the place, and for a number of years cut wood from 
the locus in quo and sold same. The evidence fcrther tended to show 
that plaintiff had no knowledge that his son was cutting and selling wood 
or timber, and there was no evidence that plaintiff expressly authorized 
his son to cut and sell wood or timber. Held: The evidence is insufficient 
to bring the case within the doctrine of equitable estoppel or the doctrine 
that a person who, by words or conduct, represents or permits it to be 
represented that another is his agent, will be estopped to deny the fact 
of agency as against third persons acting in relimce on the misrepre- 
sentations. 

APPEAL by defendant, The Farmville-Woodward Lumber Company, a 
corporation, from Johnston, Special Judge, a t  April Special Term, 1941, 
of MARTIN. 
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Civil action to recover damage for trespass. 
Plaintiff among other things alleges in his complaint: That defend- 

ants have trespassed upon a tract of land in Martin County, North 
Carolina, owned by him, and have cut and removed therefrom 90,000 
feet of timber and committed other wrongful acts thereon to his damage 
in the sum of $1,000, for which amount judgment is prayed. 

Defendant Nicodemus Barrow has not answered. 
Defendant, Farmville-Woodward Lumber Company, a corporation, in 

answer filed, denies the material allegations in the complaint, and avers: 
(1) That it bought from Nicodemus Barrow some timber which had 
been cut from said land and sawed into logs and had paid him for said 
logs. (2 )  That for some time prior thereto Nicodemus Barrow had 
been managing and looking after said land, had sold wood therefrom, 
and had acted with respect thereto as general agent of his father, the 
plaintiff. (3) That plaintiff, "because and on account of his conduct 
in allowing said Nicodemus Barrow to act as his agent and to act with 
respect to said land as his general agent, is estopped to deny that said 
Eicodemus Barrow was his agent with respect to said property in ques- 
tion, and is thereforehot entitled to recover anything out of the defend- 
ant, Farmville-Woodward Lumber Company, in this action." 

Upon the pleading these issues were framed: 
"1. I s  the plaintiff, by his conduct, estopped to deny that Nicodemus 

Barrow was his agent with respect to the property in question? 
"2. What amount, if any, is the plaintiff entitled to recover of Nico- 

demus Barrow ?" 
Upon the trial below the parties entered into this stipulation: 
"It is agreed . . . that the defendant Farmville-Woodward Lum- 

ber Company, bought from Nicodemus Barrow 53,842 feet of logs, and 
that stumpage price at  said time was $4.50 per thousand feet. I t  is 
agreed and stipulated that the lands in controversy belonged to the plain- 
tiff; that it had certain timber on i t ;  that the lumber company cut 
53,842 feet of lumber off the land belonging to the plaintiff. The lumber 
company contends, however, that they bought the lumber from Nico- 
demus Barrow, who was the agent of the plaintiff in this case. The 
plaintiff denies that agency. The question presented is the question of 
whether or not Nicodemus Barrow was the agent of the plaintiff, and 
further, whether or not plaintiff's conduct has been such that he is 
estopped from denying that Nicodemus Barrow was his agent." 

Thereupon defendant Lumber Company voluntarily assumed the bur- 
den of the issue and offered evidence tending to show: That about 25 
years ago, plaintiff J. Knowledge Barrow and his family, consisting of 
his wife and six or seven children, resided in a house on the land in 
question; that about that time he left his family there and went away; 
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that he has not returned to the community except on one or two short 
visits; that after he departed his family lived ir a shack or house on 
the place until it fell down six or eight years ago; that they tended a 
garden and potato and corn patches; that Nicodemus was the largest 
boy and looked after the place; that off and on ever since he was big 
enough Nicodemus, who is now 25 or 30 years old, has cut a lot of wood 
off the place and pulled it out to the road, and sold it to wood yards in 
Williamston and to others; and that he cut wood off the place every 
winter until the Farmville-Woodward Lumber Company bought the 
timber from him. 

The testimony tended to show, however, that plaintiff, Knowledge 
Barrow, had no knowledge of the fact that his son Nicodemus Barrow 
was cutting and selling wood or timber from the land. There is no 
evidence that Knowledge Barrow expressly authorized Nicodemus to 
sell either wood or timber. 

At the close of defendant's testimony plaintiff moved for directed 
verdict on the first issue. The court, ruling that defendant Farmville- 
Woodward Lumber Company had failed to produce and offer testimoqy 
sufficient to be submitted to the jury on the question of agency, or 
estoppel raised by the pleadings, allowed the motion and entered judg- 
ment, from which said corporate defendant appeals to Supreme Court 
and assigns error. 

H u g h  G. H o r t o n  for p l a i n t i f ,  appellee. 
Peel & M a n n i n g  for defendant ,  appellant.  

WINBORNE, J. The question presented on this appeal is:  When taken 
in the light most favorable to plaintiffs, is there sufficient evidence'to 
take the case to the jury on the issue raised by the plea of estoppel? 

The court below answered in the negative. I n  this we concur. 
I n  equity there may be an estoppel affecting 1,he legal title to land, 

but of the constituent elements there must be conduct or words of the 
party against whom the estoppel is pleaded, amounting to a representa- 
tion, or a concealment of material facts, which at the time must be 
known to him, or at least the circumstances must he such that the knowl- 
edge of them is necessarily imputed to him. Boddie  v. Bond ,  154 N. C., 
359, 70 S. E., 824; Self  H e l p  Corp.  v. Brink ley ,  215 N. C., 615, 2 S. El. 
(2d), 889; 19 Am. Jur., 743, Estoppel, sec. 87. 

Further, there is a general principle that "Where a person, by words 
or conduct, represents or permits it to be represented that another is his 
agent, he will be estopped to deny the agency as against third persons, 
who have dealt, on the faith of such representatim, with the person so 
held out as agent, even if no agency exists in fact." See W y n n  v. Grant ,  



N. 6.1 F A L L  TERM, 1941. 73 

166 N. C., 39, 81  S. E., 949, quotation from Story on Agency. Also, 
Ferguson v. Amusement Co., 171 N .  C., 663, 89 S. E., 45. 

I n  the present case there is no evidence to bring the case within either 
of these principles. The cases of Mefzger v. Whitehurst, 147 N .  C., 
171, 60 S. E., 907; Williams v. R. R., 155 N. C., 260, 71 S. E., 346; 
and McArthur v. Byrd,  213 N .  C., 321, 195 S. E., 777, relied upon by 
appellant, are distinguishable in factual situations. 

The  judgment below is 
Affirmed. 

PRANK McNEILL AND WIFE, BESSIE McNEILL, V. TERRY HALL AND 

C. E. SILVER. 

(Filed 24 September, 1941.) 

Conspiracy 5 3--Retailers may agree, in absence of fraud or coercion, not 
to buy from salesmen selling goods to competitor. 

The evidence, considered in the light most favorable to plaintiff, tended 
to show that defendant retail merchants agreed among themselves that 
they would not purchase goods from salesmen of certain wholesalers if 
such salesmen continued to sell to plaintiff, that they so notified the sales- 
men and gave them the choice of selling to defendants or to plaintiff, and 
that as a result plaintiff was unable to get necessary supplies and was 
forced to close his retail business. Held:  In the absence of evidence of 
malice, fraud or coercion, defendants' motion to nonsuit was properly 
allowed, since defendants' endeavor to prevent plaintiff from getting mer- 
chandise to sell in competition with them in a peaceable manner was not 
unlawful and did not constitute an unlawful conspiracy or boycott in the 
absence of fraud or coercion. 

APPEAL by plaintiffs from Olive, ,Special Judge, at  April Term, 1941, 
of YANCEY. 

This is an action by the plaintiffs to recover damages of the defendants 
for the reason that  they, allegedly, "unlawfully, willfully, and mali- 
ciously combined and conspired, without right of justifiable cause, with 
malicious intent to boycott, injure and utterly destroy the business of 
the plaintiffs by coercing the packing and baking companies . . . 
and their salesmen and deliverymen to withdraw and withhold their 
beneficial business intercourse from the plaintiffs by the use of threats 
against said companies that  unless they withdraw and withhold their 
business intercourse from the plaintiffs the defendants in concert would 
refuse to buy any of the merchandise offered for sale by said companies." 

The evidence offered by the plaintiffs, when construed in the light 
most favorable to them, tended to show that  the plaintiffs operated a 
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cafe in the village of Micaville, wherein they sold meals, sandwiches, 
bread, pies, soft drinks, and other articles usually sold in a cafe; and 
that they purchased meats, bread, pies, and perhaps other articles, from 
the salesmen of the baking and packing houses .@ho regularly visited 
Micaville; that the defendants each operated a store in Micaville at 
each of which were sold at  retail sandwiches, meat, bread, pies and possi- 
bly other articles sold at  the plaintiffs' cafe, and that the defendants 
purchased meat, bread, pies and other articles from the same salesmen 
of the same baking and packing houses as did the plaintiffs; that the 
defendants agreed between themselves that if said salesmen continued to 
sell to the plaintiffs they, the defendants, would cease to buy from said 
salesmen, and so notified said salesmen; that as a result of this agree- 
ment and notice thereof to them said salesmen refused to further sell to 
the plaintiffs, and the plaintiffs, being unable to buy the necessary sup- 
plies therefor elsewhere, were forced to close their cafe, to their loss 
and damage. 

When the plaintiffs had introduced their evidence and rested their 
case (C. S., 567), the defendants moved for a judgment as in case of 
nonsuit, which motion was allowed, and from judgment accordant with 
this ruling the plaintiffs appealed, assigning errors. 

H u s k i n s  & W i l s o n  and  A n g l i n  & R a n d o l p h  for plaintif fs,  appellants.  
W a t s o n  & F o u t s  for defendants ,  appellees. 

SCHENCK, J. The gravamen of the action alleged is a boycott of the 
plaintiffs' business. A requisite of any boycott is a conspiracy. Boycott 
is defined by Black's Law Dictionary (Second Edition) as "a conspiracy 
formed and intended directly or indirectly to prwent the carrying on 
of any lawful business . . ." A conspiracy is "an agreement between 
two or more individuals to do an unlawful act or to do a lawful act in 
an unlawful way." The determination of the deaendants to decline to 
buy from the salesmen if they continued to sell to the plaintiffs was not 
an unlawful act. I t  was simply the exercise of the right they had to 
buy from or to refrain from buying from whomsoever they pleased. 
"If these acts are not wrongful or illegal, no agrectment to commit them 
can properly be called an illegal and wrongful conspiracy." S. v. M a r t i n ,  
191 N. C., 404, 132 S. E., 16. 

I n  the absence of intimidation and coercion, and in a peaceable man- 
ner, a person has a right to endeavor to prevent other firms procuring 
certain articles to be sold in competition with the s d e  of the same articles 
by them in a given territory. 

"It has been held that a combination of retail dvalers in merchandise, 
which for a legitimate purpose interferes with another's right to buy 
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goods by persuasion or other peaceable means exerted against the sellers, 
does not amount to an  actionable conspiracy, there being no intimidation 
or coercion." 15  C. J. S., Conspiracy, par. 12, p. 1020. 

"It has been held in several decisions that  the members of a combina- 
tion may lawfully agree among themselves not to patronize any dealer 
who furnishes supplies of the description used by them to a person not a 
member thereof, and give notice of their intention so to do. The means - 
used, it was said, a re  not unlawful and the combination not a boycott 
because the essential element of coercion is wanting, nor is there any 
element of fraud." 15  C. J. S., Conspiracy, par. 12, p. 1020. See, also, 
Bohn Manufacturing Company v. A70rihwesfern Lumbermen's Associa- 
tion (Minn.), 21 1;. R. A, 337; Cote v. ilfurphy (Pa . ) ,  23 L. R. A, 135. 

There was no evidence of coercion or fraud in the case a t  bar. I n  
fact, the evidence tends to show that  the defendant Hal l  told one of the 
salesmen, "You can sell to whoever you want to and I will buy from 
whomever I please"; and that  defendant Silver stated that  "he couldn't 
keep the salesman from selling to Mr. McNeill"; and in response to a 
question by one of the salesmen as to whether it would "be all right to 
sell the (plaintiffs7) cafe," said, "It would be all right and to unload his 
truck (to the plaintiffs) as f a r  as he was concerned, but he would know 
where he bought his meat from then on.', Taken in the light most favor- 
able to the plaintiffs the evidence tends to show only that  the defendants, 
while conceding the salesmen's right to sell to the plaintiffs, gave notice 
of their intention to assert their right to purchase from whomsoever they 
pleased, and to withhold purchasing from the salesmen if they continued 
to sell articles to the plaintiffs to be used in competition with the defend- 
ants' legitimate business. 

The salesmen, having been given their choice of continuing selling to 
the plaintiffs and losing their sales to the defendants or of continuing 
selling to the defendants and refusing to sell to the plaintiffs, chose the 
latter. The result of the defendants7 action was to give this choice to 
the salesmen by giving notice that  they would withhold their purchasing 
if the sales continued to their competitor. This, without any evidence 
of malice, fraud or coercion, did not give rise to the cause of action 
alleged. 

The judgment of the Superior Court is 
Bffirmed. 
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E. H. JEFFERSON AND WIFE, AMANDA R. JEFFEIISON, v. SOUTHERN 
LBND SALES CORPORATION, J. FRAXK HACKLER, TRUSTEE, AND 

ELBERT S. PEELE. 

(Filed 24 September, 1941. ) 

1. Judgments  s 8-Extent of estoppel by  judgment. 
A judgment is a bar to a subsequent action between the parties and 

their privies as  to all issuable matters contained in the pleadings, and 
also a s  to those material and relevant matters within the scope of the 
pleadings which the parties, in the exercise of du83 diligence, could, and 
should, have brought forward, but the estoppel does not embrace matters 
which might have been brought into the litigation, but which, in fact, 
were neither joined nor embraced in the pleadings. 

2. Same--Matters alleged i n  second action held not  ,~oined or  embraced i n  
pleadings of prior action, and prior action does not  bar  t h e  suit. 

In  a prior action to enjoin confirmation of foreclosure sale of a pur- 
chase money deed of trust executed by plaintiffs, consent judgment was 
entered allowing trustors a credit on the notes for money due the male 
trustor for services rendered the cestui, and new notes and deed of trust 
were executed. The letter written by plaintiffs' counsel forming the basis 
of the consent judgment stated that  the agreement settled all matters of 
business between the male trustor and the cestui except the possibility of a 
shortage in the acreage of the iand sold. Plaintiff3 subsequently entered 
this suit to enjoin foreclosure, alleging a shortage in  the acreage of the 
land sold, and asking that the debt secured by the deed of trust for 
purchase price of the land be credited with the value of the deficiency. 
Held: The second cause of action was not included in the matters settled 
by the consent judgment, and the prior judgment does not estop plaintiffs 
from maintaining the second action. 

3. Vendor and Purchaser § 16- 
I n  this action to recover the proportionate part ,  of the purchase price 

of land for deficiency in acreage arising out of the fact that a third party 
had superior title to a part of the land described in the deed to plaintiffs, 
the refusal of the trial court to submit an issue clf estoppel by conduct 
was not error, there being no sufficient evidence that plaintiffs knew the 
true boundaries when they accepted the deed, nor was the court's refusal 
to submit an issue of mutual mistake erroneous, there being neither alle- 
gation nor evidence of mutual mistake. 

BPPEAL by  defendant Southern  L a n d  Sales Corporation, f rom Harris, 
J., a t  M a r c h  Term, 1941, of MARTIN. NO error .  

T h i s  was  a n  action to enjoin a foreclosure sale of land, and  to recover 
damages f o r  breach of covenants of seizin and  w a r r a n t y  t o  be applied 
i n  exoneration of the mortgage debt pro tanfo. 

Plaint i f fs  alleged t h a t  t h e  description of t h e  l and  conveyed to them by 
the  defendant corporation f o r  the  purchase price of $5,000 purported to  
include 384.5 acres, bu t  t h a t  the  boundaries set ou t  i n  t h e  deed embraced 
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94.48 acres of land which defendant did not own and which belonged 
to Mrs. Maude B. Everett. They ask that  the debt secured by the deed 
of trust, representing the balance of the purchase price, be credited with 
the proportional value of the deficiency. 

Defendant corporation, among other defenses, pleaded that  plaintiffs 
were estopped by the judgment in a former action between the same 
parties, and by their conduct in accepting the deed with knowledge of 
the true boundaries of the land owned by the defendant corporation. 

Mrs. Maude B. Everett and her husband were made parties and filed 
answer asserting title to the 94.48 acres. Issues were submitted to the 
jury, who, for their verdict, found by consent that  Mrs. Maude B. 
Everett was the owner of the 94.48 acres, and that  her land was ern- 
braced in the description of the land conveyed by defendant corporation 
to the plaintiffs. The  jury also found from the evidence that  the pro- 
portionate value of the Maude B. Everett land to the value of the whole 
tract described in the deed, a t  the time of the sale in 1936, was twenty 
per cent of the purchase price, or $1,000. Judgment was rendered 
accordingly that  Mrs. Maude B. Everett was owner in fee of the 94.48 
acres of land, and that  plaintiffs recover of defendant corporation $1,000. 

From the judgment defendant Southern Land Sales Corporation ap- 
pealed. 

Peel & M a n n i n g  and Gr imes  & Grimes  for plaintif fs.  
J .  I". Hack ler  and  R. L. Coburn  for defendant .  

DEVIN, J. Appellant assigns as error the denial of its motion for 
judgment of nonsuit, and bases its exception to the ruling of the court 
below upon the ground that  plaintiffs' present cause of action was 
issuable and relevant in a former action between the same parties, and 
that  therefore they are now estopped to pursue the matter in this action. 

The pertinent facts were these: PIaintiffs purchased the land by deed 
dated 13  July,  1936, and executed deed of trust to secure the balance of 
the purchase price. I n  July,  1938, the plaintiffs having failed to pay 
the amount due thereon, the trustee in the deed of trust, a t  the request 
of defendant corporation, advertised and sold the land, and plaintiffs 
instituted action to enjoin confirmation of the sale, on the ground that  
defendant owed plaintiff E. H. Jefferson a substantial amount for serv- 
ices rendered as real estate broker, for which he was entitled to credit 
on his notes. This action was concluded by a consent judgment, rendered 
April Term, 1939, whereby a credit was allowed plaintiffs and new 
notes in sum of $2,286.57 and deed of trust to secure the same were 
executed by the plaintiffs. 
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The appellant contends that in the former action plaintiffs' claim for 
damages, now sought to be recovered, was a matter relevant and proper 
to be considered, and was at  that time an issualde matter within the 
scope of the pleadings which could, and should, have been there deter- 
mined. Appellant relies upon the principle, frequently stated in the 
decided cases in this jurisdiction, that a judgment In an action estops tht? 
parties not only as to all issuable matters contained in the pleadings, 
but also as to those material and relevant matters within the scope of 
the pleadings which the parties, in the exercise of reasonable diligence, 
could, and should, have brought forward. Bru fon  v. Light Co., 217 
N. C., 1, 6 S. E .  (2d), 822; Distributing Co. v. L'arraway, 196 R. C., 
58, 144 S. E., 535; Coltrane v. Laughlin, 157 N .  C., 282, 72 S. E., 961. 
The reason is that a plaintiff should be required to try his whole cause 
of action at one time, without splitting up his claim or dividing his 
grounds of recovery. Garrett v. Kendrick, 201 N. C., 388, 160 S. E., 
349. I t  was said, however, in Shakespeare v. Land Co., 144 N .  C., 516, 
57 S. E., 213: "The judgment is decisive of the points raised by the 
pleadings or which might properly be predicated on them. This cer- 
tainly does not embrace any matters which might have been brought into 
the litigation, or any causes of action which plaintiff might have joined, 
but which, in fact, are neither joined nor embraced in the pleadings." 
Wagon Co. v. Byrd,  119 N .  C., 460, 26 S. E., 144; Tyler  v. Capehart, 
125 N .  C., 64, 34 S. E., 108; Moore v. Edwards 192 N .  C., 446, 135 
S. E., 302. 

I n  the instant case it appears that the consent judgment was entered 
pursuant to an agreement between the parties, embodied in the form of a 
letter from plaintiff and his counsel to defendant's counsel, in which 
occurs this statement: "As I understand this matter this settles all 
matters of business between Mr. Jefferson and the Southern Land Sales 
Corporation, except that there may be a possibility of a claim by reason 
of lappage on the land sold by the Southern Land Sales Corporation to 
cJefferson in the event that a portion of said land may be taken from him 
by reason of superior claims." This statement was agreed to by defend- 
ant's counsel. Thus, i t  seems the cause of action now being litigated 
was not included with the matters settled by the consent judgment. 

Upon the facts disclosed by the record, we cannot concur in appel- 
lant's view that plaintiffs are estopped by the juigment in the former 
action, and, since the material facts upon which plaintiffs based their 
present action were not controverted, except the value of the 94.48 acres 
of land, defendant's motion for judgment of nonsuit was properly denied. 

The appellant assigns as error the failure of the trial judge to submit 
two issues which it tendered. One of these presented the question of 
mutual mistake in the description of the land corveyed, and the other 
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related to an  alleged estoppel by conduct on the part  of the plaintiffs in 
accepting the deed with knowledge of the true boundaries of the prop- 
erty owned by defendant. 

The exception to the refusal of the court below to submit these issues 
cannot be sustained. There was neither allegation nor proof of mutual 
mistake, and the evidence was not sufficient to require the submission 
of an issue as to estoppel by conduct. While the plaintiff E. H. Jeffer- 
son had been, prior to the execution of the deed, employed by defendant, 
and it was testified that  a witness told him where certain lines were, 
there mas no evidence that  he had definite knowledge of the boundaries 
and extent of the land conveyed, or was aware of the defect of title as 
to so large a portion of the land described in his deed. Plaintiff testi- 
fied that  he relied upon the description of the land set out in the deed, 
which contained covenants of seizin and warranty, and was accompanied 
by a map  showing by metes and bounds 384.5 acres of land then being 
sold him by the defendant. 

On the appeal of defendant Southern Land Sales Corporation we find 
No error. 

PLAINTIFFS' APPEAL. 
Plaintiffs also appealed from an  adverse ruling of the court below in 

the settlement of the case on appeal, but the disposition of the appeal of 
the defendant Southern Land Sales Corporation renders unnecessary 
consideration of the question raised, and accordingly plaintiffs' appeal is 

Dismissed. 

R. H. PERNELL v. CITY O F  HENDERSON. 

(Filed 24 September, 1941.) 

1. Municipal Corporations 5 18: Waters and Watercourses § 3- 

A municipal corporation, impounding waters of a private stream and 
diverting same into its municipal water system does not do so in the 
character of riparian owner, since the individual citizens of the munici- 
pality do not have such riparian rights and therefore the municipality as 
a political unit does not have them, and the municipality may not defend 
an action by a lower riparian owner for the diversion and diminishing of 
the flow of the stream on the ground that it has the right to divert the 
waters for domestic purposes, even to the extent of taking the entire flow. 

2. Same- 
In an action by a lower riparian owner against a municipal corporation 

for diversion of the waters of a stream into its municipal water system, 
the failure of the complaint to allege the quantity or percentage of the 
water diverted and the quantity remaining in the stream is not a fatal 
defect. 



80 I N  THE S U P R E M E  COURT. [220 

3. Municipal Corporations 8 16- 
A lower riparian owner may maintain an action against a municipality 

to recover damages resulting from the pollution 'of the stream by the 
municipality, notwithstanding that the nuisance kad been discontinued 
prior to the action, the remedies of the lower ripsrian owner not being 
restricted to a suit for the abatement of the nuismce or an action for 
damages for the taking of a permanent easement. 

APPEAL by defendant from Harris ,  J., a t  Malxh Term, 1941, of 
VANCE. 

Gholson d? Gholson and W. H.  Yarborough for  plaintiff, appellee. 
A. A. Bunn, Jasper R. Hicks, and J. H. Bria'yers for  defendant, 

appellant. 

SEAWELL, J. The plaintiff has for some time owned and operated a 
grist mill on a stream known as Sandy Creek, near Henderson, a city of 
some 7,600 inhabitants. The city has constructed 2nd maintains dams 
and reservoirs on the tributaries of this stream above the mill site, from 
which i t  pumps a supply of water through mains to the city and dis- 
tributes i t  to the inhabitants and users through a water system in the 
usual way. The plaintiff claims that this diversion of the water from 
the natural flow of the stream has so diminished i t  that  the value of his 
mill site has been destroyed or greatly reduced, and his operation of the 
mill rendered unprofitable. H e  further alleges that  his injury is con- 
stantly increased by the rapid growth of the city and its increasing 
needs. H e  alleges that the defendant has expressed its intention of con- 
tinuing the diversion and that it will continue to his injury and damage. 

For  a second cause of action, plaintiff complains that  for some years 
prior to 1 January,  1940, while he was owner and in occupation of the 
premises, the defendant created and continuously mzintained a nuisance 
by emptying raw sewage into an upper tributary of I he stream on which 
his mill was located, which sewage flowed down with the stream and 
entered his pond, silting and filling i t  up  so as to greatly reduce its 
capacity, and causing foul odors about the mill and premises, which 
could be endured only for a short time, and which caused his customers 
to complain; and that his premises thereby became unhealthy and were 
otherwise damaged by the noxious qualities of the sewage, in which 
respects he alleges that he is endamaged in a substantial amount. 

To  the first cause of action the defendant demurr3d upon the ground 
that i t  appears from the complaint that  the defendant is a municipality, 
distributing to its inhabitants for domestic purposes, the water it diverts, 
which i t  has the right to do as a riparian owner, wi1,hout accountability 
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to plaintiff, so long as its use for such purpose is reasonable, even though 
i t  takes the entire flow. Defendant further points out that such use is 
preferred by law to that of manufacturing, which it conceives to be the 
business of plaintiff. I t  demurred also because the cause of action is 
insufficiently stated with respect to the quantity of water taken and 
that left. 

I t  has been held with practical unanimity that a municipal corpora- 
tion, in its construction and operation of a water supply system, by 
which it impounds the water of a private stream and distributes such 
water to its inhabitants, receiving compensation therefor, is not in the 
exercise of the traditional right of a riparian owner to make a reason- 
able domestic use of the water without accountability to other riparian 
owners who may be injured by its diversion or diminution. "The use 
of the waters of a stream to supply the inhabitants of a municipality 
with water for domestic purposes is not a riparian right." 67 C. J., 
1120. "The weight of authority . . . holds a municipal corpora- 
tion civilly liable for diverting the waters of a private watercourse for 
the purposes of a public water supply, either with or without legisla- 
tive authority." 19 R. C. L., 1096. ('A municipal corporation will be 
liable for diverting the waters of a stream or watercourse and depriving 
lower riparian owners of the use thereof.'' McQuillin, Municipal Cor- 
porations, Vol. 6, pp. 1251, 1252. 

The precise question raised by defendant is dealt with by a leading 
authority as follows: "The rule giving an individual the right to con- 
sume water for his domestic needs is founded upon the needs of the 
single individual and the possible effect which his use will have on the 
rights of others, and cannot be expanded so as to render a collection of 
persons numbering thousands, and perhaps hundreds of thousands, or- 
ganized into a political unit, a riparian owner, and give this unit the 
right of the natural unit. The rule, therefore, is firmly established that 
a municipal corporation cannot, as riparian owner, claim the right to 
supply the needs of its inhabitants from the stream." Farnham, Water 
and Water Rights, Vol. I, p. 611. 

The same view finds expression in almost innumerable opinions in the 
several state jurisdictions, among which the following may be regarded 
as typical: Pisker v. Clifton Springs, 121 N .  Y. S., 163; Smith c. 
Brooklyn, 160 5. Y., 357, 54 N. E., 787; Sparks Mfg. Co. 2%. Sezcfon, 
60 N .  J .  Eq., 399, 45 Atl., 596; Wallace 21. City of Winfield, 96 Kan., 
35,  149 Pac., 693. This Court is in accord with the rule. Smith v. 
Jiorganton, 187 N .  C., 801, 123 S. E., 88. The case of Canton c. Shock, 
66 Ohio St., 19, 63 N. E., 600, seems to stand practically alone in its 
suggestion to the contrary, and we find it wanting in valid argument to 
support the conclusion reached. 
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Conceding that those who own the banks of a stream may, for their 
own convenience, contrive and use facilities and devices for distribution 
of water amongst themselves for such purposes, uithdrawing from the 
flow needful quantities, that situation is not presented by the typical 
construction and use of a water supply system by a municipality, as in 
the case at bar, which impounds the water in suitable reservoirs, pipes 
it in large quantities into the city, and distributes and sells it to con- 
sumers for any purpose whatever for which it mrly be used. I t  could 
hardly be contended that these users are riparian owners, or that they 
could invest the city, as representative, or in the role of parens patrice, 
with rights in that respect which they themselves did not have. 

The exigencies involved in supplying its inhabitants with water does 
not confer on the city an exonerating preference over the lower riparian 
owner who desires to use the water for purpose's of manufacturing. 
"The right to have a natural watercourse continue its physical existence 
upon one's property is as much property as is the rmight to have the hills 
and forests remain in place, and while there is no property right in any 
particular particle of water or in all of them put together, a riparian 
proprietor has the right of their flow past his lands for ordinary domes- 
tic, manufacturing, and other lawful purposes, without injurious or 
prejudicial interference by an upper proprietor." Adams, J., for the 
Court, in Smith v. Morganton, supra. 

The first cause of action is sufficiently stated. McIntosh, North 
Carolina Practice and Procedure, p. 351. 

The objection to the second cause of action is also untenable. The 
plaintiff may set up as actionable the injury which he has sustained 
because of the continuing maintenance of the nuisance during his owner- 
ship and occupancy of the premises, resulting in provable damages, 
notwithstanding that the nuisance has been discortinued. His remedy 
was never restricted to an abatement of the nuisance: S. v. Brown, 191 
N .  C., 419, 132 S. E., 5 ;  and the question of pern-anent easement is no 
longer in the case. Anderson 21. Waynesville, 203 N. C., 37, 164 S. E., 
583. 

The judgment overruling the demurrer is 
Affirmed. 
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STA4TE v. GEORGE PEELE. 

(Filed 24 September, 1941.) 

Criminal Law § 80- 

Where a defendant fails to file a brief on appeal, the motion of the 
Attorney-General to docket and dismiss will be allowed, Rule of Practice 
in the Supreme Court No. 28, but when the appeal is from the conviction 
of a capital felony this will be done only after an inspection of the record 
fails to disclose any error. 

MOTIOW by State to dismiss appeal for  failure to file brief. 
The defendant was tried before Parker, J., at  the February Term, 

1941, Superior Court of Bertie County on bill of indictment charging 
him with the capital felony of murder of one W. E. Grey. There was 
a verdict of guilty of murder i n  the first degree. Thereupon judgment 
that  'defendant suffer the penalty of death by asphyxiation as provided 
by law was entered. Defendant excepted and appealed. 

Attorney-General McMullan for the State. 

PER CURIAM. The defendant, having been permitted to appeal i n  
forrnn pauperis, docketed in this Court typewritten copies of the record 
and case on appeal, but he failed to file a brief. Thereupon the Attorney- 
General moved to dismiss under Rule No. 28. I n  re Bailey, 180 N. C., 
30, 103 S. E., 986; Cyomrs. v. Diclcson, 190 N .  C., 330, 129 S. E., 726; 
S .  v. Dawlcins, 190 N.  C., 443, 129 S. E., 814. 

As is the custom with us in criminal causes involving the death pen- 
alty, before acting upon the motion of the Attorney-General, we have 
carefully examined the record. N o  material defect appears therein. 
We have likewise considered the exceptions appearing in the case on 
appeal. They are without merit. The  rights of the defendant were 
carefully safeguarded by the trial judge. The motion to dismiss is 
allowed. 

Judgment affirmed. 
Appeal dismissed. 
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JESSIE HESDRIX v. HARRY'S CADILLAC COMPANY, INC., AND 

GENERAL MOTORS ACCEPTANCE CORI?ORATION. 

(Filed 24 September, 1941.) 
Usury +j % 

An action to recover alleged usurious interest paid cannot be main- 
tained upon evidence disclosing that  the transaction alleged was not a 
loan but was a sale with deferred payment secured by conditional sale 
contract. C. S., 2306. 

APPEAL by  plaintiff f r o m  Johns ton ,  Special  Judge ,  at Apr i l  Term,  
1941, of BUNCOMBE. 

Geo. F. Meadows for plaintif f ,  appellant.  
Chas. G .  Lee,  Jr., and J a m e s  S. Howel l  for deftmdants,  appellees. 

PER CURIAM. T h i s  i s  an action under  C. S., 2306, t o  recove'r a n  
amount  of alleged usurious interest paid by  t h e  plaintiff t o  the  defend- 
an t s  in a transaction involving t h e  purchase and  r8ale of a second-hand 
automobile, wi th  deferred payments  secured by  conditional sale contract. 

An examination of t h e  evidence convinces us  thrit t h e  transaction in- 
volved was indeed a sale and  not a loan, and  therefore the  cause of action 
alleged by  the  plaintiff is no t  sustained by  t h e  evidence. Note, 48 
A.L.R. ,p .  1442 ;57A.L .R . , p .880 ;91A.L .R . , p .1105 .  

T h e  judgment of t h e  Superior  Cour t  is  
Affirmed. 

GEORGE W. GRAHAM, EMPLOYEE, v. W. R. WAIIL AND F. E. WALL, 
TRADING AS WALL BROTHERS, GENERAL CONTRACTORS ; GREAT AMERI- 
CAN INDEMNITY COMPANY, CARRIER; AND/OR H. E. ELKlXS, ELECTRI- 
CAL CONTRACTOR, NON-INSURER. 

(Filed 8 October, 1941.) 

1. Master and  Servant +j 5Sd- 
The findings of fact of the Industrial Commission, when supported by 

competent evidence, a re  conclusive upon the  court:^ on appeal. 

2. Master and  Servant 8 4a- 

An independent contractor is one who contracts to do a piece of work 
according to his own judgment and methods with lhe right to employ and 
direct the action of his workmen, and who is responsible to his principal 
solely as  to the results of the work. 
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9. Master and  Servant § 3 9 L E v i d e n c e  held sufficient t o  support Anding 
that claimant's superior was foreman and  not independent contractor. 

The evidence before the Industrial Commission was to the effect that  
the general contractor for the remodeling of a building obtained a bid for 
the electrical work, that  after submitting the bid the electrician informed 
the general contractor that  he had failed to  figure certain items in the 
contract and that he could not do the electrical worlr for the price stipu- 
lated, that  thereupon the parties agreed that the electrician should do the 
work a t  cost and that the general contractor would pay for all materials 
and would reimburse the electrician for all  labor costs. The electrician 
had other electrical workers working on the building and himself worked 
whenever he could spare time from other projects. Claimant was one of 
the electrical workers and was injured in the course of his employment 
in performing electrical work on the building. Held: The evidence is 
sufficient to sustain the findings of fact of the Industrial Commission that  
the original subcontract for the electrical work was abandoned and that  
in the performance of the work the electrician was in reality serving in 
the capacity of foreman, and that therefore claimant was an employee of 
the general contractor. 

CLARKSON, J., writing for the Court, is of the opinion that the general con- 
tractor is also liable under the provisions of ch. 120, sec. 19, Public Laws 
1929, JIichie's Code, 8081 ( a a ) ,  upon the theory that  ch. 338, Public Laws 
1941, is not an amendment changing the Act of 109, but is in reality an 
amendment clarifying the legislative intent under the former statute. 

SCHENCK, J., concurs only upon the first ground. 
BARXHILL, J., dissenting. 
STACY, C. J., and WINBORNE, J., concur in dissent. 

APPEAL by  defendants f r o m  Bobb i f f ,  b., a t  J u n e  Term, 1941, of 
BUNCOMBE. Affirmed. 

This  was a claim under  the  Workmen's Compensation Act, i n  which 
the  claimant  sought compensation f o r  injur ies  which he  alleged were 
caused by  a n  accident which occurred on 1 6  November, 1939, i n  the  
course of his  employment. T h e  claimant  a t  the t ime of his  i n j u r y  was 
working f o r  H. E. Elkins, who a t  t h a t  t ime was completing the  electrical 
work on the  P l a z a  Thea t re  job i n  the  ci ty  of Asheville under  a n  agree- 
ment  and  contract entered into b y  and  between H. E. Elk ins  as  sub- 
contractor and  W. R. and  F. E. Wall,  t r ad ing  a n d  doing business a s  
W a l l  Brothers, general contractor. 

T h e  defendants, Wal l  Brothers  and  their  compensation carrier,  Grea t  
American Indemni ty  Company,  denied liability to  t h e  plaintiff and on 
the  ground t h a t  the  claimant, George W. Graham,  was not a t  the  t ime 
of his  i n j u r y  a n  employee of Wal l  Brothers. 

Claimant  demanded a hear ing  before the  Indus t r ia l  Commission and 
a t  such hear ing  the evidence was taken and  a findings of fac t  made  as  
appear  i n  the record, and  a n  award  entered awarding to the  claimant  
compensation i n  accordance with the  terms of the  Act  against  Wal l  
Brothers  and Grea t  American Indemni ty  Company, insurance carr ier  
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for Wall Brothers, and dismissed the action as to the defendant H. E. 
Elkins. From this opinion and award the defenllants, Wall Brothers 
and their insurance carrier, appealed to the Full Commission. 

Upon a hearing by the Full Commission the e.ward of the hearing 
Commissioner was affirmed, and defendants thereupon appealed to the 
Superior Court of Buncombe County. 

Upon the matter coming on to be heard before Nettles, J., the cause 
was remanded to the Full Commission for further findings of fact, and 
the Full Commission thereupon amended and revis3d its findings of fact 
and again affirmed the award. From this award d3fendants appealed to 
the Superior Court, and upon a hearing before Bobbitt, J., the award 
of the Commissioner was affirmed, and from such judgment defendants 
appealed to the Supreme Court. 

The defendants, Wall Brothers and their insurance carrier, denied 
liability to the claimant on the ground that at the time of claimant's 
injury he was an employee of H.  E. Elkins and not an employee of 
Wall Brothers; that an independent contract as to the electrical work 
on the Plaza Theatre job existed at  all times as hetween H.  E. Elkins 
and Wall Brothers; that H. E. Elkins at  all times referred to in the 
evidence employed less than five employees; that the Industrial Com- 
mission, therefore, did not have jurisdiction of this cause, and that the 
claimant's recourse was against H.  E. Elkins at  conmon law. 

Opinion of the Full Commission, 31 January, 1911 : 
('This cause was heard before Chairman T. A. Wilson at Asheville, 

N. C., February 13, 1940, and the defendants appesled to the Full Com- 
mission from the award granting compensation. The Full Commission 
affirmed the Findings of Fact, Conclusions of Law, and Award of the 
Single Commissioner, and in due time the defendants took an appeal to 
the Superior Court of Buncombe County. The case came on for hear- 
ing before His Honor, Judge Zeb V. Nettles, and a judgment rendered 
remanding the case to the Industrial Commission for the purpose of 
rnaking specific Findings of Fact as set out in said judgment as follows : 

" '1. As to whether or not there was a contract, expressed or implied, 
between the defendants, W. R. and F. E. Wall, and H.  E. Elkins. 

"'2. I f  so, what were the facts with respect to the relationship of 
these contracting parties? 

" '3. By whom was the claimant actually employed ; by whom was he 
paid, and for whom was he working at  the time of his injury?' 

"The Full Commission has again carefully reviewed all of the evidence 
and briefs filed by counsel for the defendants in this case and affirms the 
Conclusions of Law and the Award of the Hearing Comn~issioner with 
the exception of the Findings of Fact, which are herewith stricken out, 
and make the following Findings of Fact as rcquctsted in the judgment 
of the Superior Court signed by Judge Nettles : 
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''1. That at  the time the plaintiff sustained his injury there was no 
contract existing between W. R. and F. E, Wall, and H. E. Elkins. 

"2. That H. E. Elkins was not a contractor in the meaning of the 
term in the instant case, but in reality he was serving in the capacity as 
a foreman for the said Wall Brothers, and mas acting as such on Noveni- 
her 16,  1939, when the plaintiff, George W. Graham, sust'ained his 
injury. 

''3. That the plaintiff, Graham, was not an employee of H. E. Elkins, 
but was an  employee of the said defendants, W. R. Wall and F. E. 
Wall, and the Commission finds as a fact that he was an  employee of the 
Wall Brothers. 

"4. That the plaintiff sustained an  injury in  the course of and out of 
his employment for Wall Brothers and has been totally disabled since 
the date of his injury. 

" 5 .  That the plaintiff's wage was in excess of $30.00 per week. 
"The Full  Commission affirms and adopts as its own the conclusions 

of law and the award of the said Hearing Commissioner, and makes the 
above definite findings of fact, and directs that the appeal of the defend- 
ants be dismissed. 

'(Defendants will pay the costs. P A T  KIMZEY, Commissioner. 
"1/29/41. 
"Examined and approved: T. A. Wilson, Chairman. Buren Jurney, 

Commr." 
On appeal to the Superior Court, Bobbitt, J . ,  after making certain 

recitals consonant with the opinion of the Industrial Commission, ren- 
dered judgment for plaintiff as follows : 

"Accordingly, i t  is now Ordered, Adjudged and Decreed that  the 
Findings of Fact  and Conclusions of Law and Award of the Full  Com- 
mission, be and they are hereby affirmed." 

Defendant made certain exceptions and assignments of error and ap- 
pealed to the Supreme Court. The material ones and necessary facts 
will be set forth in  the opinion. 

H. Kenneth Lee for plaintiff. 
Harkins, Tan Winkle & Walton for d~fendanf .  

CLARKSON, J. The main question for our determination on this ap- 
peal: Was there sufficient competent evidence for the Industrial Com- 
mission to find that  when plaintiff received the injury complained of, 
was H. E. Elkins serving in the capacity as a foreman or servant for 
defendants Wall Brothers and plaintiff was therefore an  employee of 
Wall  Brothers? We think so. 
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I t  is well settled in this jurisdiction, as set forth in Beach v. McLean,  
219 N. C., 521 (525) : "Hence, under the statute the commission is 
made a fact-finding body. The finding of facts is one of its primary 
duties and it is the accepted rule with us that w h ~ w  the facts are found 
they are, when supported by competent evidence, conclusive on appeal 
and not subject to review by the Superior Court ox by this Court. C'lon- 
inger v. B a k e r y  Co., 218 N .  C., 26, and cases cited; McGill 21. Lumber-  
ton, 218 N .  C., 586." 

I n  Johnson v. Hosiery Co., 199 N .  C., 38 (38-40), this Court holds: 
"An independent contractor has been defined as one who exercises an 
independent employment, contracts to do a piece of work according to 
his own judgment and methods, and without being subject to his em- 
ployer, except as to the result of the work, and who has the right to 
employ and direct the action of the workmen, independent of such em- 
ployer and freed from any superior authority in him to say how the 
specified work shall be done, or what the laborers shall do as it pro- 
gresses. Citing Greer v. Construcf ion Co., 190 N.  C., 632." Gadsden 
v. C r a f t ,  173 N .  C., 418; Aderholt v. Condon,  189 N. C., 748; Brysotr 
v. Lumber  Co., 204 N .  C., 664. 

With the law, as stated, we think there was sufficient competent evi- 
dence to sustain the findings of fact of the Industrial Commission. The 
evidence was to the effect that the original cortract made by H. E. 
Elkins with Wall Brothers made him an independent contractor, but on 
account of a mistake in the price of material to go into the job the 
original contract was abrogated and a new one entered into, which 
altered the relationship. 

A statement in the record is as follows: "I am F. E. Wall of Wall 
Brothers, Contractors, at the time we were bidding on the remodeling 
of the Plaza Theatre in Asheville we got a bid j'rom H. E. Elkins for 
the electrical work there. After our bid was turned in and accepted, 
Mr. Elkins said his price was too low and that he could not go along 
with it due to the fact that he had failed to figure in some of the neces- 
sary fixtures. As a result of this situation we made another agreement 
with Mr. Elkins that he was to go on with the work with his men and 
do the job, but that we would pay for the fixture:, and carry his men on 
our payrolls at  the completion of the job; in o f h e -  words we were to pay  
all the bills in the end covering labor and material.  Mr. Elkins agreed 
not to charge anything for his time or supervision since he got into-- 
since he got us into a bid at  too low a figure. He  agreed to pay all labor 
bills as such were incurred, and he has done this to date. At the end of 
the job he was to turn in his total labor charges, which we would reim- 
burse him for, and set his charge up on our books at that time as a 
charge against this job for labor. (Signed) F. E. Wall." 
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H. E. Elkins testified, i n  p a r t :  "Decided to let me do it on time and 
material. I n  other words, Wall Brothers paid for material used in 
connection with electric work, and I was furnishing the labor. The 
agreement we had on this particular job on the completion of the work, 
I was to get so much per hour for my  time. I was to get One Dollar 
a n  hour. I had Mr. Cook on the job. I didn't work on the job steady. 
I left Mr. Cook practically through the entire job. 1 worked a t  inter- 
vals when I could get off other jobs. On  the completion of the job I 
furnished him the statement of the time that  I had put in myself on the 
job. I kept a record of the time the other employees, Mr. Graham and 
Mr. Cook, and other employees put in on the job there with me. I fur-  
nished the Wall Brothers. . . . They furnished the material them- 
selves. Wall Brothers got a discount for the materials that they pur- 
chased for electrical materials. H e  did not pay me any part  of that. 
. . . I n  regard to rushing up the work, the electric work, Mr. Floyd 
Wall said these people are getting impatient. The theatre people want- 
ing us to finish this work and get away. The electric work is not pro- 
gressing fast enough. Haven't got enough men here, want it rushed. 
I didn't hare  any other men available but Mr. Graham, so I asked him 
a day ahead to go up there and help Mr. Cook. Floyd Wall is F. E. 
Wall, one of the members of the firm of Wall Brothers. H e  was there 
practically all the time on the job." 

We think from the evidence the Industrial Commission, the fact find- 
ing body, had before them sufficient competent evidence to find that  
Elkins was foreman or servant on the job and plaintiff an employee of 
Wall Brothers. On another aspect we think the judgment of the Supe- 
rior Court should be affirmed. 

N. C. Code, 1939 (Michie), sec. 8081 ( aa ) ,  is as follows: "Any prin- 
cipal contractor, intermediate contractor, or sub-contractor who shall 
sublet any contract for the performance of any work without requiring 
from such sub-contractor or obtaining from the Industrial Comn~ission 
a certificate, issued by the Industrial Commission, stating that  such sub- 
contractor has complied with see. 8081 (www) hereof, shall be liable to 
the same extent as such sub-contractor for the payment of compensation 
and other benefits under this article on account of the injury or death 
of any employee of such sub-contractor, due to an accident arising out 
of and in the course of the performance of the work covered by such 
sub-contract. I f  the principal contractor, intermediate contractor, or 
sub-contractor shall obtain such certificate at the time of sub-letting such 
contract to sub-contractor, they shall not thereafter be held liable to any 
employee of such sub-contractor for compensation or other benefits under 
this chapter. The Industrial Commission, upon demand, shall furnish 
such certificate, and may charge therefor the cost thereof, not to exceed 
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twenty-five (25) cents. Any principal contractor, intermediate con- 
tractor, or sub-contractor paying compensation 0:: other benefits under 
this article, under the foregoing provisions of thiri section, may recover 
the amount so paid from any person, persons, or corporation who, inde- 
pendently of such provision, would have been liable for the payment 
thereof. Every claim filed with the Industrial C!ommission under this 
section shall be instituted against all parties liable for payment, and 
said Commission, in its award, shall fix the order in which said parties 
shall be exhausted, beginning with the immediate employer." 

Laws 1929, chapter 120, see. 19. 
Chapter 358, Public Laws of N. C., 1941, is as follows: "Sec. 1. 

That Section nineteen of Chapter one hundred and twenty, Public Laws 
1929, be and the same hereby is amended by adding after the word 
'liable' in line six of said section, and before the word 'to' in line seven, 
the following: 'Irrespective of whether such sub-contractor has regularly 
in service less than five employees in the same business within this 
State,' and by inserting after the word 'sub-contractor' and before the 
word 'for' in line seven of said section the followirig : 'would be if he had 
accepted the ~rovisions of this Act.' " 

This is not in reality an amendment in the sense that it changed an - 
existing law, but really amounts to an amendment for the purpose of 
expressing the full legislative intent under the existing law. 

I t  appears from the testimony of Elkins that he had never brought 
himself under the ~rovisions of the Act; had no insurance; was never 
asked by Wall as to insurance or compliance with the Act; had never 
employed more than four men. 

We can find no decision in this State construing 8081 (aa) ,  suprcz. 
Public Laws of 1929, ch. 120, sec. 19. I t  is well settled in this State that 
the Workmen's Compensation Act is to be libera:.ly construed, and it is 
generally held by the courts that the various Compensation Acts of the 
Union should be liberallv construed to the end that the benefits thereof 
should not be denied upon technical, narrow and strict interpretation. 

I n  Tennessee we think the precise question was presented in the case 
of M a x u d  v. Beck, 87 S. W. (2d), 564, Tenn., . I n  this case 
Maxwell was the general contractor for the cons ruction of a building; 
he sublet the plastering contract to one Vetter; Vetter never employed 
more than four men; an employer of fewer than five men is exempt 
under the Tennessee Act iust as under ours: Beck was one of Vetter's 
employees and was injured while performing hi!; duties; Beck brought 
suit against Maxwell and Vetter; the action was dismissed as to Vetter; 
compensation was awarded against Maxwell. The Tennessee Act, as 
quoted in the opinion is:  "A principal or intermediate contractor or 
sub-contractor shall be liable for compensation to any employee injured 
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while in the employ of any of his sub-contractors and engaged upon the 
subject matter of the contract to the same extent as the immediate em- 
ployer . . ." The Court says: "To limit the liability thus created 
to cases where the immediate employer is liable under the Act, would 
place it within the power of the principal contractor to evade the Act by 
letting the work to sub-contractors who would stay beyond the reach of 
the statute by employing less than five persons and not electing to accept 
the Act. Such construction would be hostile to the very purpose and 
intent of the Act. The Workmen's Compensation Act is remedial, 
intended to burden industry with the responsibility of industrial acci- 
dents by requiring compensation to injured employees, and is to be 
applied fairly and broadly to accomplish the ends intended." I n  this 
case i t  was insisted by Maxwell that  the words "to the same extent as the 
immediate employer," found in the first paragraph of the above section 
of the Act, must be construed as limiting the liability of the principal, 
intermediate, or subcontractor to cases where the immediate employer 
is liable for compensation under the Act. The argument is pressed that 
Maxwell cannot be held liable to Beck, because Vetter did not come 
witllin the scope of the Act, in that  he employed less than five persons 
for  pay on the work he contracted to perform, and had not elected to 
accept the Act by filing certain written notices. But the Court, not 
agreeing with Maxwell's contention, said : "The clear intent and purpose 
of the Legislature in the enactment of the above section was to insure, 
as far  as possible to all workmen so engaged, payment according to the 
schedule of benefits provided elsewhere in the Act when injured in the 
course of their employment. . . . We think that the words 'to the 
same extent as the immediate employer,' found in the first paragraph 
thereof, were not intended to limit the liability of the principal, or other 
contractor, but were inserted for the purpose of imposing upon them 
liability equal in all respects to the liability imposed, by other provisions 
of the Act, upon immediate statutory employers. . . . We must, 
therefore, conclude that the circumstance that Vetter employed less than 
fire persons for pay, on this particular work, and had not elected to 
accept the Act, and was not by reason of these things a statutory 'em- 
ployer,' cannot have the effect of releasing Maxwell from liability under 
the Act." 

This case seems to be on all-fours with the proposition under discus- 
sion in the instant case. The Tennessee statute differs very little from 
ours and in no essential manner is it different. The legislatire intent 
was certainly the same, and if one mould substitute the names, Graham 
for Beck, Wall Brothers for Maxwell, Elkins for Vetter, the case might 
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well stand as a decision in the instant case. 11; seems that the clear 
language of sec. 8081 (aa)  would apply to the case at bar. 

For the reasons given, the judgment of the court below is 
Affirmed. 

SCHENCK, J., concurs in result only for first reason given in opinion. 

BARNHILL, J., dissenting: The Industrial Commission found that no 
contract existed between Elkins and Wall Brothers and that Elkins was, 
in reality, a foreman for Wall Brothers and that claimant, employed by 
Elkins, was in fact an employee of Wall Brothers. I t  was on this theory 
that compensation was allowed. 

The majority opinion concludes that the judgment below should be 
affirmed on two theories: (1) that Elkins was a foreman employed by 
Wall Brothers and that, therefore, the claimant was an employee of 
Wall Brothers as found by the Commission; and (2)  that Elkins was a 
subcontractor who had not complied with the Wo-kmen's Compensation 
Act, thus imposing liability on Wall Brothers, the general contractors, 
under the terms of sec. 19, ch. 120, Public Laws -1929. I am unable to 
concur on either theory. 

Wall was the general contractor employed to xrake alterations in the 
Plaza Theatre in Asheville. The general contractor called for bids from 
electrical contractors for subcontracting the electrical part of the project. 
Elkins (found by the Commission to be an electrical contractor) sent in 
his bid. I t  was accepted. That this contract as thus entered into con- 
stituted Elkins a subcontractor seems to be conceded-and i t  is in sub- 
stance so found by the commission. In  any evenl, it cannot be success- 
fully debated that this was not the effect of the cor tract thus made. 

The claimant contends, however, and the Commission found, that this 
contract was abrogated and a new contract was entered into; and that 
under the general contract Elkins became a foremm of the general con- 
tractor. Later, it inconsistently found that no contract existed between 
the general contractor and ~ l k i n s .  That claimrmt mas employed by 
'Elkins is not controverted. But claimant takes the nosition that when 
Elkins assigned him to this job he automatically became an employee of 
the general contractor and not of Elkins. - 

The record, in my opinion, fails to disclose any evidence to sustain 
claimant's position or to support the findings based thereon. All the 
evidence is contra. To so hold we must disreg,~rd the testimony of 
every interested party, including claimant, or else place a strained and 
unnatural interpretation thereon. 

The only change or alteration made in the original contract-and it 
cannot be denied the original contract was made-was as to the amount, 



N. C.] FALL TERM, 1941. 9 3 

manner and method of payment for the electrical work to be performed 
by Elkins. Exclusive control of his employees remained with him and 
he was still accountable only for the proper performance of the sub- 
contract. The general contractor's authorization of changes in location 
of light bulbs and switches was his prerogative and is not evidence of 
control over either Elkins or his employees. 

When Elkins discovered that he had underestimated the cost of the 
fixtures he immediately went to see Wall. Wall testified that he "made 
the proposition that if I would let him continue and go ahead with the 
job that all we would have to pay would be actual cost of the job. I n  
other words, he give us the invoices from electrical supply and we were 
to pay these plus the labor that it cost to put it in and we agreed to 
that." He  further testified that he did not exercise any control over 
Elkins or his employees and did not carry Elkins' employees on his 
pay roll, keep their time or pay them anything for their labor; that he 
did not release Elkins from his original contract; that "Elkins was to 
do the work in his own way and I was to pay him the cost of the work 
to him. I had nothing to do with bringing any electricians there at  all. 
I simply advanced him money on the contract from time to time. The 
only difference in this contract and the original contract was he agreed 
not to charge me any commission or profit on account of the fact he got 
me in a hole there. He  agreed not to charge anything for his time or 
supervision since he got us into a bid at too low a figure. He  agreed to 
pay all labor bills as such were incurred, and he has done so to this 
date." 

The testimony of Elkins was to the same effect. I t  is unnecessary to 
give any detailed recital thereof. I n  addition he said ('We agreed that 
I should buy the fixtures and when the invoices came in he would ad- 
vance the money to pay for them . . . I had some other contract 
or work going on at other places. I had Mr. Graham at some other 
place working for me. I told Mr. Graham the day before the 16th of 
Kovember to come up there that morning and start on this job . . . 
I was doing that work up there in my own way just like I always did 
my contracts." 

The claimant Graham testified: ('I had been working for X r .  Elkins 
somewhere in the neighborhood of six months prior to the date I got 
hurt. 1 was working with him the day before. He  told me to report 
here this morning. All that I knew was that I was working for Mr. 
Elkins. I was under Mr. Elkins' orders . . . Wall Brothers only 
instructed me as to changes in the location of some light bulbs or 
switches. They told me nothing about going to work or quitting or 
anything of that kind." 
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There is nothing in this or any of the other testimony to indicate ,an 
abandonment of the original subcontract agreement or to support a find- 
ing that there was any change therein except as to pay. I t  does not 
justify a finding that Elkins was anything other than a subcontractor. 

Apparently the majority so understands, since a written statement 
signed by Wall prior to the hearing is quoted and relied upon to support 
its conclusion. 

This statement is not substantive testimony. I t  was competent and 
admissible only as i t  tended to contradict and impeach the witness. I t  
is not sufficient to support the finding that Elkins was a foreman. There 
must be some competent substantive evidence to support the finding for 
i t  to be sustained. Bank v. Motor Co., 216 N. C., 432, 5 S. E .  (2d), 
318; Logan v. Johnson, 218 N .  C., 200, 10 S. E. (I!d), 653. 

The second theory relied upon by claimant is wholly inconsistent with 
and diametrically opposed to the first. I f  Elkins was a foreman, as 
found by the Commission, he was not a subcontractor, and if he was a 
subcontractor, certainly he was not a foreman. 

I t  is axiomatic with us that a litigant must be heard here on the 
theory of the trial below and he will not be permitted to switch horses 
on his appeal. Nor may he ride two horses going different routes to the 
same destination. 

However, as the majority opinion discusses this belated contention of 
claimant and assigns it as a further reason why the judgment should be 
affirmed, I am forced to take issue as to the result. 

Under the express terms of the Workmen's Compensation Act ('em- 
ployer" means a person, firm or corporation regularly employing five or 
more employees in the same business or establishrient, sec. 2, ch. 120, 
Public Laws 1929, ( a )  (c) ; Dependents of Thompson v. E'uneral Home, 
205 N.  C., 801, 172 S. E., 500; Rape v. Hunterszdle, 214 N .  C., 505, 
199 S. E., 736. Persons regularly employing less than five employees in 
the same business are not '(employers" within the meaning of the Act 
and they are expressly excluded. Sec. 14, ch. 120, Public Laws 1929; 
Miller v. Roberts, 212 N .  C., 126, 193 S. E., 286; Dependents of Thomp- 
s o n  v. Funeral Home, supra; Hanks v. Utilities Co., 204 N .  C., 155, 167 
S. E., 560; Aycock v. Cooper, 202 N. C., 500, 163 S. E., 569; Young 
v. Mica Co., 212 N .  C., 243, 193 S. E., 285. 

While the principal contractor, under certain conditions, is liable for 
compensation benefits to injured employees of his subcontractors, sec. 19, 
ch. 120, Public Laws 1929, this liability is limited "to the same extent 
as such subcontractor." I t  is admitted that Elkin3 employed less than 
five. I t  was so found and he was discharged as a party defendant. 
As he was not liable even though he was working under a subcontract, 
Wall cannot be held liable under the provisions of eec. 19. 
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But the majority opinion maintains that ch. 358, Public Laws 1941, 
is not an amendment to see. 19, but merely expresses the full legislative 
intent under the existing law. This cannot be. The 1941 Act enlarges 
the scope of sec. 19 of the original Act. Under the 1929 Act a general 
contractor, upon failure to comply with the procedure outlined in sec. 19, 
becomes liable for compensation payments to employees of a subcon- 
tractor to the same extent that the subcontractor is liable. A subcon- 
tractor is not liable unless he employs five or more. Under the 1941 
law it is immaterial whether the subcontractor employs more or less 
than five. I f  the principal contractor, under the latter act, fails to 
comply with the conditions of see. 19, he is liable to the same extent that 
the subcontractor would be if he had accepted the provisions of the Act 
"irrespective of whether such subcontractor has regularly in service less 
than five employees in the same business within the State.'' 

As the 1941 law makes a substantial change in the act and is pros- 
pective in operation it does not aid the claimant even though we dispose 
of the appeal upon the assumption that Elkins was a subcontractor, in 
direct conflict with the findings of the Commission. 

The Tennessee case cited and relied upon in the majority opinion does 
not decide the precise question presented. Under sec. 19, as i t  existed 
at  the.time claimant was injured, the liability of Wall was conditional 
and the circumstances disclose that no liability attached. The Tennessee 
law placing liability upon the principal contractor for compensation to 
employees of subcontractors is positive and unconditional. 

For the reasons stated I am of the opinion that the judgment below 
should be reversed. 

STACY, C. J., and WIXBORNE, J., concur in dissent. 

FLORENCE JEWEL LOCRMAK V. WII~LIARI S. LOCKMAN, JR. 

(Filed 8 October, 1941.) 

1. Pleadings 5 5- 
The prayer for relief is not a necessary part of the complaint, and may 

be regarded as immaterial. 
2. Judgments § 40: Divorce § 1 4 -  

This action was instituted on a decree for divorce and alimony rendered 
by a court of competent jurisdiction in the State of Florida in a suit in 
which defendant was personally served with summons and filed answer. 
Defendant demurred on the ground that the complaint prayed that the 
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Florida judgment be adopted a s  the judgment of our court. Held: The 
demurrer was properly overruled, since the relief' to which plaintiff is 
entitled is determined by the facts alleged in the complaint and the proofs 
thereunder, and not the prayer for relief. 

8. Same: Constitutional Law 8 2- 
A decree for alimony rendered by a court of another state is, to the 

extent of accrued installments, a final judgment for debt within the pro- 
tection of the Full Faith and Credit Clause of the Federal Constitution, 
Art. IV,  sec. 1, provided the  court rendering the decree is without power 
to modify or alter i t  in regard to installments accrued, notwithstanding 
that  a s  to future installments the decree is interlocutory and subject to 
modification by the court rendering it. 

4. S a m e  
The courts of the State of Florida a re  without power to  modify or alter 

a decree for alimony in regard to installments accrued, certainly as  to 
decrees entered prior to the enactment of ch. 167813, Acts of the Legisla- 
ture  of Florida of 1935, so that  a decree for alimony rendered in 1934 by 
a court of that  State is a Anal judgment within the Full Faith and Credit 
Clause a s  to installments accrued a t  the time of the institution of a n  
action on the decree here, no proceedings for the modification of the 
decree having been instituted in the Florida court. 

6.  Same: Abatement and Revival 9 & 
In  a n  action instituted here on a decree for alimony rendered by a court 

of another state, a demurrer on the ground of pendency of another action 
between the same parties for the same cause of action is untenable, since 
if the demurrer is based upon the contention that  the decree sued on is 
pending in the court rendering it, such decree is final a s  to installments 
accrued, or if i t  is hased upon the contention that there is  another pro- 
ceeding pending in the courts of such other state to enforce the payment 
of accrued installments, the pendency of such proceeding must be raised 
by answer or plea in abatement and not by demurrer. 

6. Judgments 5 40: Divorce 8 14: Constitutional Law § 23- 
Plaintiff brought suit here on a decree for alimony rendered by a court 

of competent jurisdiction in the State of Florida, in an action wherein 
divorce a vinculo matrinzonii was granted. Hela': The action can be 
maintained here a s  to installments of alimony due even though alimony 
may not be awarded by our courts after a decree for absolute divorce, 
since the awarding of such alimony is not contrary to public policy and 
our courts cannot deny full faith and credit to the foreign judgment, 
rendered by a court having jurisdiction of the parties and subject matter, 
which establishes an obligation on the part of de'endant to pay a sum 
certain. 

APPEAL by defendant  f r o m  Gzuyn, J., a t  J a n u a r y  Term, 1941, of 
HENDERSON. Affirmed. 

Plaintiff 's action was based on a judgment rendered i n  the  S t a t e  of 
F lor ida  award ing  her  alimony. I n  her  complaint she alleges t h a t  she 
is  a resident of F lor ida  a n d  the  defendant a r e ~ i d e n t  of Henderson 
County, N o r t h  Caro l ina ;  t h a t  i n  1934 i n  a court of competent jurisdic- 
tion, i n  P a l m  Beach County, i n  the  S t a t e  of Flori( ia ,  the  plaintiff and  
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defendant were parties to an action wherein final judgment or decree was 
rendered in favor of plaintiff and against the defendant, a copy of the 
judgment being attached; that the court was a court of record and had 
full jurisdiction of the matters referred to in the judgment; that the 
judgment was based on personal service on the defendant, who filed 
answer in the cause; that the judgment is still in full force and effect in 
the State of Florida; "that there is now due and owing the plaintiff by 
the defendant under the requirements of said judgment the sum of $810 
in alimony as of 1 October, 1940." 

I n  the prayer for relief i t  was asked that "said judgment or decree be 
made the judgment or decree of the Superior Court of Henderson 
County, North Carolina, as fully and to the same extent as if said judg- 
ment was originally rendered by the courts of North Carolina." 

I t  appears from the judgment that a divorce a vinculo was decreed, 
and that in accordance with the laws of the State of Florida alimony 
in the sum of $30.00 per week was adjudged to be paid by defendant to 
the plaintiff as long as she remained unmarried, together with $150.00 
attorneys' fees. The custody of the children was awarded plaintiff. The 
judgment also contained this item: "Provisions as to alimony and as to 
support and custody of the children shall be subject to further order of 
the court." 

Defendant demurred on the ground that the complaint did not state 
facts sufficient to constitute a cause of action, in that (1) it appeared 
to be an action for the adoption in this State of a judgment rendered 
in the State of Florida; (2 )  and the Superior Court of Henderson 
County is without authority to make its own a judgment in the State of 
Florida; (3)  in that it appears that the judgment is not a final judg- 
ment, and that the cause is still pending in Florida, and is subject to the 
further order of that court; (4) that this court is without jurisdiction 
to deprive the Florida court of the right to modify its decree as to ali- 
mony; (5) that the judgment is interlocutory and cannot be made the 
basis of an independent action in this court; ( 6 )  that it appears from 
the complaint that there is pending in the Circuit Court for Palm Beach 
County, Florida, another action between the same parties for the same 
cause of action; ( 7 )  that i t  appears by the terms of the judgment the 
plaintiff and defendant were absolutely divorced, and the granting of 
alimony in such case is contrary to the laws of North Carolina. 

The demurrer was overruled, and defendant appealed. 

R. L. W h i t m i r e  for plaintif f ,  appellee. 
C. D. W e e k s  for defendant ,  appellant.  

DEVIN, J. I t  may be noted at  the outset that it is admitted for the 
purposes of the demurrer that the Florida court, which rendered the 

P 2 2 0  
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judgment sued on, had jurisdiction of the parties as well as of the cause 
of action; that the defendant was personally served with process and 
answered ; that the judgment was rendered in 1934 alijudging the amount 
of alimony payable by the defendant to the plaintiff in installments; 
that the judgment is still in full force and effect in :"orida, and that the 
amount now sued for in this action represents the installments of ali- 
mony past due at  the commencement of this action. 

The demurrer challenges the sufficiency of the complaint upon several 
grounds. The first objection is that the apparent Furpose of the action 
is to have a judgment or decree rendered in the State of Florida adopted 
as the judgment of the Superior Court of Henderson County to the same 
extent as if originally rendered in that court. Objection on this ground 
would be good except for the fact that it is pointed only to the plaintiff's 
prayer for relief, and, under our decisions, the prayer for relief is not a 
necessary part of the complaint, and may be regarded as immaterial. 
The measure of relief is to be determined by the facts alleged in the 
complaint, and the proofs thereunder. Knight v. Houghtalling, 85 N .  C., 
17;  Lumber Co. v. Edwards, 217 N. C., 251 (255), 7 S. E. (2d), 497. 

The principal objection is that the Florida judgment, upon which 
this action is based, is not a final judgment, for that it is recited in the 
judgment that the provisions as to alimony shall ke subject to further 
order of the court. I t  is urged that the decree is interlocutory and 
should not be made the basis of an independent action in the courts of 
North Carolina. The point is made that for these reasons the judgment 
sued on does not come within the protection of the Full Faith and Credit 
Clause of the Constitution of the United States. 

Article IV,  section 1, of the Federal Constitution not only commands 
that "full faith and credit shall be given in each state to the public acts, 
records and judicial proceedings of every other state," but it adds, "Con- 
gress may by general laws prescribe the manner in which such acts, 
records and proceedings shall be proved, and the e:Tect thereof." Con- 
gress exercised this power by providing that judgments "shall have such 
faith and credit given to them in every court within the United States 
as they have by law or usage in the courts of the state from which they 
are taken." 

I n  Milwaukee County v. White, 296 U. S., 268, it was said: '(A cause 
of action on a judgment is different from that upon which the judgment 
was entered. I n  a suit upon a money judgment €or a civil cause of 
action the validity of the claim upon which it was founded is not open 
to inquiry, whatever its genesis. Regardless of the nature of the right 
which gave rise to it, the judgment is an obligation to pay money in the 
nature of a debt upon a specialty. Recovery upon it can be resisted 
only on the grounds that the court which rendered it was without juris- 
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diction; . . . or that it has ceased to be obligatory because of pay- 
ment or other discharge . . .; or that i t  is a cause of action for 
which the state of the forum has not provided a court, unless it is com- 
pelled to do so by the privileges and immunities clause . . .; or 
possibly because procured by fraud." 

Does the Full Faith and Credit Clause of the Constitution apply to 
actions to recover past-due installments of alimony decreed by a court 
in a state other than that of the forum? Whatever uncertainty may 
have existed as to the law on this subject seems to have been definitely 
settled by the decision of the Supreme Court of the United States in 
Sistarew. Sistare, 218 U. 8.. 1. The rQsum6 of that decision as set out 
in the first headnote is this : A decree for the future payment of alimony 
is, as to installments past due and unpaid, within the protection of the 
Full Faith and Credit Clause of the Constitution, unless by the law of 
the state in which the decree was rendered its enforcement is so com- 
pletely within the discretion of the courts of that state that they may 
annul or modify the decree as to overdue and unsatisfied installments. 
The facts in that case were strikingly like those in the case at  bar. I n  
that case by the judgment of a court in the State of New York the wife 
was granted separation from bed and board from her husband and he 
was ordered to pay her $22.50 per week for the support ?f herself and 
minor child. Five years later, at  which time none of the installments 
of alimony had been paid, the wife commenced action in the Superior 
Court of New London County, Connecticut, to recover the amount then 
in arrears of the decreed alimony. The defendant contended that the 
judgment rendered in the State of New Yvrk requiring future payments 
did not constitute a final judgment for a fixed sum of money which would 
be enforceable in Connecticut, and that the judgment, being subject to 
modification by the court which granted it, was not a judgment enforce- 
able in another state, and that the requirement of sums of money to be 
paid in installments did not constitute i t  a debt or obligation from the 
defendant to the plaintiff. I n  the trial court judgment was rendered 
in favor of the wife for the arrears of alimony due at  the commencement 
of the action. The Supreme Court of Connecticut reversed the judg- 
ment below, and the case was taken to the Supreme Court of the United 
States where the decision of the Connecticut Supreme Court was re- 
versed. The opinion of Chief Justice White states the applicable prin- 
ciple of law to be as follows: "First, that, generally speaking, where a 
decree is rendered for alimony and is made payable in future install- 
ments, the right to such installments becomes absolute and vested upon 
becoming due, and is therefore protected by the Full Faith and Credit 
Clause, provided no modification of the decree has been made prior to 
the maturity of the installments, since, as declared in the Barber case 
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(Barber v. Barber, 20 How., 582), 'alimony decreed to a wife in a 
divorce of separation from bed and board is as much a debt of record, 
until the decree has been recalled, as any other judgment for money is.' 
Second, that this general rule, however, does not obtain where, by the 
law of the state in which a judgment for future alimony is rendered, 
the right to demand and receive such future alimony is discretionary 
with the court which rendered the decree, to such an extent that no abso- 
lute or vested right attaches to receive the installments ordered by the 
decree to be paid, even although no application to annul or modify the 
decree in respect to alimony had been made prior to the installments 
becoming due." The Court distinguished the case of Lynde v. Lynde, 
181 U. S., 183, where an apparently different view had been expressed, 
and upon which the Connecticut decision had been based, and declared 
that the correct principle had been laid down in Barber v. Barber, supra. 

To the same effect is the decision in the recent case of Junghaus v. 
Junghaus, 112 F. (2),  212, decided April, 1940. I n  that case the wife 
had obtained a decree for a limited divorce, with alimony, in the District 
of Columbia Court. Later she sued the husband in Maryland to collect 
arrears of alimony. The Court said: "Installments which, when the 
Maryland action was brought, were already due and not subject to modi- 
fication, stand on a different basis. As to them, the Maryland court was 
bound to gi~?e full faith and credit to the Dist-ict Court's decree for 
alimony." And in Armstrong v. Armstrong, 177 Ohio St., 558, 160 
N. E., 3, 57 A. L. R., 1108, it was held that a judgment for alimony 
payable in installments constituted a final judgment entitling it to full 
faith and credit in another state, unless under the law of the jurisdic- 
tion where rendered power of modification extended to accrued as well as 
future installments. I n  Shibley v. Shibley, 181 Washington, 166, 97 
A. L. R., 1191, it was held that a decree for alimoiy, rendered by a court 
of another state, is final, so as to permit enforcement in the court of the 
forum, as to installments due and unpaid, where by the law of the for- 
eign state it is not subject to modification as to such sums without the 
consent of the parties. 

I n  19 C. J., 365, commenting on the rule laid down in Sistare ,v. 
Sistare, 218 U. S., 1, it is said: "The question has been settled by the 
Supreme Court of the United States." 

I n  McWilliams v. McM7illiams, 216 Ala., 16, the rule was clearly 
stated as follows: "The decree for alimony, so far  at  least as concerns 
past-due installments, is none the less a final decree because it may be 
modified by the court which rendered it. Authorities are abundant 
which hold that such a decree, for a fixed sum, is a judgment of record, 
and will be received by other courts as such. And such a decree ren- 
dered in any state of the United States will be carried into judgment in 
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any other state," citing Wells  v .  Wells, 209 Mass., 282. To the same 
effect is the holding in Rosenberg v. Rosenberg, 152 Md., 49; Fanchier 
v .  Gammill,  148 Miss., 723; Levine v. Levine, 121 Or., 44; Taylor v. 
Stowe, 218 Mass., 248; Campbell v. Campbell, 28 Okl., 838; Keck v .  
Keck,  219 Cal., 316; Holton v .  Holton,  153 Minn., 346, 41 A. L. R., 
1415. 

I n  Dyal v. Dyal, 16 S. E. (2d), 53, decided 16 July, 1941, the Court 
of Appeals of Georgia considered a suit to recover past-due installments 
of alimony decreed by a court in the State of Florida, and reaffirmed 
the principle that the Florida judgment was entitled to the same faith 
and credit in  Georgia that was accorded it in the state where rendered. 
There the defendant answered, pleading payment and discharge, and 
demurrer to the answer was overruled. I t  may be noted that in a pre- 
vious decision in a case between the same parties (Dyab v. Dyal, 187 
Ga., 600), the wife's independent application in a Georgia court for 
temporary alimony and counsel fees was denied. But in the last case 
suit on the Florida judgment for arrears of alimony already accrued 
under the decree of that state was permitted. 

The case of Israel v. Israel, 148 Fed., 148, cited by defendant, was 
decided (1906) prior to the ruling laid down in the Sistare case, supra, 
and therefore may no longer be regarded as authority for defendant's 
position. Referring to these cases, as well as the Lynde case, supra, we 
quote what is said in 17 Bm. Jur., 576-577, as follows : "Past-due install- 
ments, which the court is without power to modify, may be enforced. 
A few courts, erroneously interpreting a decision of the United States 
Supreme Court (Lynde  v. Lynde ) ,  have held that a periodical allowance, 
so far as it awards alimony to become due and payable after its rendi- 
tion, is not within the protection of the Full Faith and Credit Clause of 
the Federal Constitution so as to require its enforcement as to such 
installments in another state (Israel v. Israel) .  I n  a subsequent deci- 
sion, however, the United States Supreme Court cleared up the tendency 
to confusion by holding that, unless it appears from the law of the juris- 
diction wherein a decree was granted that the power of modification 
extends to accrued as well as to future installments of alimony, a period- 
ical allowance constitutes a final judgment within the meaning of the 
Full Faith and Credit Clause, so far as installments already accrued are 
concerned, provided no modification of the decree has been actually made 
prior to the maturity of such installments (Sistare v. Sistare)." The 
defendant also cited Hewett v .  Hewett ,  44 R. I., 308. The opinion in 
that case quoted with approval the rule in the Sistare case, supra, but 
held that under the laws of Massachusetts (where the original judgment 
had been rendered) the courts there had power to modify a decree for 
alimony as to past-due installments, and for that reason the decree was 
not final. 
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The case of Janous v. Bank, 101 Neb., 393, is not in point. The only 
other case cited by defendant which tends to support his contention on 
this point was Grimm v. Grimm, 42 Pa. Co., 685. This decision, how- 
ever, is by a subordinate court and not by the couri; of last resort of that 
state. 

I n  accord with the guiding principles enunciated in these authorities, 
it becomes necessary to determine whether under the Florida law the 
Circuit Court for Palm Beach County had discretionary power to 
modify or annul the decree as to past-due and unsatisfied installments of 
alimony, or whether these constituted vested rights of the plaintiff estab- 
lished by judgment. 

The latest case on the subject decided by the Supreme Court of 
Florida is Andruss v. Andruss, reported in 198 So., 213, decided 25 
October, 1940. I t  was said in that case: "Payment of alimony may be 
usually enforced upon summary application to the court wherein the 
decree was rendered. 17 Am. Jur., section 659. Although the decree 
herein was subject to modification, jurisdiction being specifically re- 
tained for that purpose, the right to installmenti3 of alimony already 
accrued is vested, and the court has no power to modify provisions as 
respects past-due installments. 17 Am. Jur., 494; 19 C. J., 309; Ken- 
nard v. Kennard, 131 Fla., 473." We also qu3te from Gaffney v. 
Gaffney, 129 Fla., 172: "We now adhere to and apply to this case the 
enunciation therein (referring to the case of Dic'censon v. Sharpe, 94 
Pla., 25) made as to the power of a trial court to adjudicate the amount 
of alimony in arrears, render judgment therefor, and order issuance of 
execution." See, also, Tivas v. Tivas, 196 So. (Fla.), 175. 

By statute enacted by the Legislature of Floridrt in 1935 (ch. 16780, 
Acts 1935)) the Circuit Court of Florida was authorized, where there 
had been a change in conditions, upon application and after giving both 
parties opportunity to be heard, to make an order decreasing or increas- 
ing or confirming the amount of alimony, and it was provided that there- 
after the husband should be required to pay only the amount so deter- 
mined, and that the decree for the purpose of all actions, within or 
without the state, should be deemed to be modified accordingly. How- 
ever, this statute was held in Van Loon v. Van Loon, 132 Fla., 535, 182 
So., 205, to operate prospectively. I n  that case the divorce decree was 
rendered in 1929. The Court said: "While the decree awarding ali- 
mony as in this case is not a contract obligation that is secured from 
legislative violation by the contract clause of the Federal and State 
Constitutions, yet, where past-due installment payments of alimony 
under a valid judicial decree remain unpaid, they do constitute vested 
property rights of which the party cannot be deprived except by due 
process of law. The statute operates prospectively to authorize modifi- 
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cations of alimony decrees as to future payments from the date of appli- 
cation, to the extent authorized by valid provisions in the statute, even 
though the court had not expressly reserved the authority to change or 
modify a decree when i t  was rendered. The court rendered a decree for 
past-due installments of alimony. The prayer for modification of ali- 
mony decree as to payments in default when the petition was filed was 
denied, and a special master was appointed to take testimony on the issue 
as to whether relief should be allowed as to future payments. This was 
in accord with the law and the prior decisions of the Court. See Gafney  
v. Gafney ,  129 Fla., 172; Mooty v. Moofy ,  179 So., 155; and Kennard 
v. Kennard, 179 So., 660." I t  will be noted that the divorce decree in 
the case at  bar was rendered in 1934, prior to the passage of the act 
referred to. There was no allegation that any modification had been 
applied for or allowed. On the contrary, i t  was alleged that the Florida 
judgment was final, that it was still in full force and effect, and that 
accrued installments amounting to $810 were due at  the commencement 
of the action. 

I t  seems clear that under the laws of Florida applicable to a decree 
for alimony rendered in 1934, as interpreted by the court of last resort 
of that state, the plaintiff's right to installments of alimony fixed by the 
judgment and already accrued is deemed vested, and that the court which 
rendered the judgment has no power to modify its terms as respects 
past-due installments. The principle enunciated in Sistare v. Sistare, 
supra, is therefore applicable, and the Florida judgment is entitled to 
the protection of the Full Faith and Credit Clause of the Constitution, 
and to have such faith and credit given i t  in the North Carolina courts 
as it has by law in the courts of the state from which it was taken. 

The rule in North Carolina is that a judgment awarding alimony 1s 
a judgment directing the payment of money by the defendant, and by 
such judgment the defendant becomes indebted to the plaintiff for such 
alimony as it falls due, and when the defendant is in arrears in the pay- 
nlent of alimony, the Court may judicially determine the amount due and 
enter decree accordingly. I t  has no less dignity than any other con- 
tractual obligation. Barber v. Barber, 217 N. C., 422, 8 S. E .  (2d), 204. 
I n  Duss v. Duss, 92 Fla., 1081, the obligation of the divorced husband 
to pay alimony was stated in language of similar import. See, also, 
Craig 21. Cmig, 163 Ill., 176, 45 K. E., 153. 

The defendant ascerts in his demurrer that thcre is pending in the 
Circuit Court for Palm Beach County, Florida, another action between 
the same parties for the same cause of action. I f  it is intended to allege 
that there is pending between the parties another suit, as distinguished 
from that in which the judgment in question was rendered, this should 
be taken advantage of by answer or plea in abatement and not by de- 
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murrer, since it refers to a matter which does not appear in the com- 
plaint. Allen v. Salley, 179 N.  C., 147, 101 S. E., 545. I f  he is simply 
restating his position that the judgment is not fin81 and in that sense is 
pending, we have disposed of that contention by what already has been 
said. 

The defendant lastly demurs on the ground that the judgment in the 
Florida court dissolved the bonds of matrimony between plaintiff and 
defendant, and that it is contrary to the laws O F  this State to grant 
alimony thereafter. 

While there is no statute in this State permitting judgment for the 
payment of alimony where absolute divorce has been decreed, there is no 
statute forbidding suit on a judgment from another state where alimony 
was allowed in accord with the laws of that state, nor is there a statute 
or decision of this State declaring it contrary to the policy of the State. 
Nor can alimony, as such, be considered as contra honos mores, or inimi- 
cal to the welfare, nor has the jurisdiction of thc courts of the 
State been denied to suits on otherwise valid judgments of other states 
decreeing payment of alimony in such cases. I n  Dufy  v. Duffy, 120 
N.  C., 346, 27 S. E., 28, it was said: "At common law, where a divorce 
a vincula mafrimonii was granted, no allowance for future support of the 
wife was given, and we have no statute in this State allowing it." 

I n  Arrington v. Arrington, 127 N. C., 190, 37 S E., 212, the plaintiff 
sued in this State upon an Illinois judgment, which had decreed divorce 
te vinculo with alimony, for past-due installments of the alimony fixed 
by the Illinois judgment. I t  was held in effect that the Illinois judg- 
ment, duly authenticated, under the Federal Constitution, was entitled to 
full faith and credit in the courts of North Carolina, citing as authority 
Barber v. Barber, 21 How., 582, and judgment of nmsuit in the Superior 
Court was set aside. Justices Clark and Douglas dissented on the 
ground that the judgment for alimony being subjwt to modification by 
ihe court at  any time, was interlocutory and not a final judgment. How- 
ever, the dissent was based upon the construction given to the case of 
Lynde v. Lynde, 181 U. S., 183. Upon a later appeal in Arrington v. 
.drrington, 131 N.  C., 143, 42 S. E., 554, decidiny that claims for ali- 
mony were debts dischargeable in bankruptcy, it -as intimated that the 
inajority of the Court as then constituted would have agreed with Justice 
Clark, basing that view also on Lynde v. Lynde, supra. I t  will be noted, 
however, that in Sistare v. Sistare, 218 U. S., 1, Chief Justice White 
analyzed the cases of Barber v. Barber, supra, and Lynde v. Lynde, 
supra, and said if there was a conflict between those cases, the Lynde 
case, supra, "must be restricted or qualified'' so as to accord with the 
Barber case, supra. 



N. C.] F A L L  TERM, 1941. 105  

' T h e  N o r t h  Carol ina statutes prohibiting gambling i n  fu tures  and 
denying jurisdiction of the  courts t o  suits on judgments based upon such 
contracts have been upheld a s  constituting a n  exception t o  the  applica- 
t ion of the  F u l l  F a i t h  and  Credi t  Clause of the  Constitution, on t h e  
ground t h a t  the  S t a t e  h a d  not provided a court  with jurisdiction t o  enter- 
t a in  sui t  on such a judgment though properly rendered i n  another  state. 
Mottu v.  Davis, 1 5 1  N .  C., 237, 65 S. E., 969;  Cody v. Hovey, 219 
N.  C., 369;  Provision Co. v.  Davis, 1 9 1  U. S., 373;  Milwaukee Co. v. 
White, 296 U. S., 268. 

T h a t  principle, however, is  not  applicable here, nor  d o  we know of 
a n y  principle upon which we can  deny fu l l  f a i t h  a n d  credit to  a judg- 
ment  rendered i n  the  S ta te  of F lor ida  according to the  laws of t h a t  s ta te  
by  a court  of competent jurisdiction, both as  to  the  s u b j w t  mat te r  and 
the  parties, wherein a n  obligation on t h e  p a r t  of the  defendant to  pay 
money to the  plaintiff was definitely decreed. 

Af te r  careful  consideration of the  principles of l a w  involved, we reach 
the  conclusion t h a t  the  complaint m a y  not be overthrown b y  the de- 
murrer ,  and  t h a t  the judgment of the  Superior  Cour t  should be 

Affirmed. 

MRS. J. W. CAUDLE v. F. M. BOHANNON TOBACCO COMPANY. 

(Filed 8 October, 1941.) 

1. Food 5 P- 

The basis of liability of a manufacturer to a consumer for foreign 
deleterious substance in prepared articles is negligence and not implied 
warranty, and the doctrine of re8 ipsa loquitur does not apply. 

2. Food 3 6c- 

Plaintiff's evidence tended to show that she suffered serious personal 
injury when she bit down on a piece of chewing tobacco which contained 
a fishhook, that the tobacco mas manufactured by defendant and pur- 
chased through a retailer. Plaintiff also offered a witness who testified 
that within two months of the time of plaintiff's injury, he was taking a 
chew of the same brand of tobacco manufactured by defendant and dis- 
covered therein a foreign substance which appeared to be a rat's claw or 
squirrel's foot. Held: The evidence is sufficient to take the case to the 
jury upon the issue of negligence. 

3. Food 5 6b- 
Plaintiff's witness testified to the effect that within two months of 

plaintiff's injury, the witness found a foreign substance in a plug of 
tobacco manufactured by defendant. Held: I t  was competent for the 
witness to further testify that  the foreign substance looked like a rat's 
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claw or squirrel's foot, and objection on the ground that the description 
was opinion evidence from an unqualified witness, is untenable. 

BARNHILL, J., dissenting. 
STACY, C. J., and WINBORNE, J., concur in dissent. 

APPEAL by defendant from Warlick, J., and a jury, at April Term, 
1941, of SURRY. NO error. 

This is an action for actionable negligence, brought by plaintiff against 
the defendant alleging damage. The defenda.nt introduced no evidence. 
The evidence on the part of plaintiff is to the effect that the defendant 
is engaged in the manufacture and sale of plug tobacco in Winston- 
Salem, N. C., under different brands-one of which was that of "Red, 
White and Blue." 

E. M. Gough, a retail merchant of Surry County, N. C., testified that 
he lived near plaintiff and that this and other brrmds of tobacco were 
purchased through defendant's salesman and shipped direct to him by 
defendant by parcel post from Winston-Salem, N. C., where defendant 
operated a factory. "As a merchant I have been buying from the 
Bohannon Tobacco Company such brands of plug chewing tobacco as 
Detective, Lucky Joe, Favorite, and Red, White and Blue.'' 

Gough sold to plaintiff's husband, who traded with him and usually 
bought the Bohannon brands-one of the brands being the "Red, White 
and Blue." Plaintiff's husband testified to the effect that he and his 
wife chewed '(Red, White and Blue" tobacco and he bought a plug from 
Gough about 1 January, 1939. "I cut it in two and gave my wife half 
and put the other half in my pocket. I bought it at  the store of Mr. 
Gough. My wife was not with me when I bought that plug of tobacco. 
I went down, bought it and brought it home. I came straight on home 
the day I bought it. She was chewing on it sometking like two or three 
days. She started using i t  as quick as I gave it to her. She had no 
other tobacco. I t  was just a short plug. I t  had t l  seam in the middle 
of i t  to cut i t  by. I t  was a ten-cent piece, the beet I recall. I t  had a 
seam in the middle, which made an equal division, and I gave her half 
and took the other. I t  was about 10 or 11 o'clock in the day of January 
5th that I found out about an injury to my wife. . . . I had been 
away from home about an hour. I started down there and saw my wife 
coming, bent over with her hand over her mouth. I knew something 
was the matter because she was well when I left home. I asked her 
what was the matter. (The court limited the evidence to corroboration.) 
She says, 'I have got something in my mouth. I Bit it off with a piece 
of tobacco.' I says, 'Let me see.' I looked in hl:r mouth and saw a 
wire sticking through her teeth, sticking through her lower teeth into the 
gum. The hook part was hooked back in the gum on the lower side. I 
didn't try to fool with it. I carried her to Mr. Lane's, a neighbor, to 
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get him to carry her to the doctor to get i t  out. Mr. Lane lives five or 
six hundred yards from my house. We went down there and Mr. Lane 
got to work at  it and got the hook out. I carried Mrs. Caudle home. 
She had to lay down when we got about half way home, on the gound.  
When she got able I got her to the house. I n  an hour or two I had 
Mr. Lane carry her to Dr. Tillotson at  Pilot Mountain. I do not know 
just how many times I carried her to Dr. Tillotson but it was two or 
three times a week for right about four months. . . . Then Dr. 
Tillotson sent her to the Martin Memorial Hospital in Mount Airy. 
She was treated at  the hospital on each Thursday for eleven weeks 
straight. I carried her to Dr. Mitchell at  Mount Airy and he looked in 
her mouth. I took her down to Winston one time to Dr. Rousseau, a 
cancer specialist. Dr. F ry  in Pilot Mountain, a dentist, treated her 
mouth the first day I took her to Dr. Tillotson. He  has not treated her 
since. I have the tobacco and the fish hook. The piece of tobacco I 
hold in my hand is the piece of tobacco I bought at  Mr. Gough's store 
and gave to my wife. Mr. Lane got the fish hook which I hold in my 
hand out of Mrs. Caudle's mouth. I got it from Mr. Lane, and that is 
the same fish hook that came out of my wife's mouth. I took it at  that 
time and have kept it since. The bridgework I hold in my hand is a 
bridge out of my wife's mouth. I t  broke out and came out of my wife's 
mouth. I have kept up with it since then." 

He  further testified as to the impairment of his wife's health, which 
had been good before: "She was up at  night for a while a whole lot, 
because she was suffering. She couldn't sleep and couldn't rest. That 
situation existed for something like four months, all the time Dr. Tillot- 
son was tending on her. My wife weighed approximately 165 pounds on 
the 5th day of January, 1939. I don't know what her weight was during 
that four months period but she fell off considerably. I didn't hare her 
weighed but she got mighty lean and fell off a whole lot. She couldn't 
eat. Ate from the corner of her mouth for a long time. She would 
drink milk and eat from the side of her mouth. She ate only liquids 
during that time and she couldn't stand anything with any salt in it. 
I saw inside her mouth. I t  was raw and sore in there. That got on the 
outside. I t  finally broke out all over her face when she waq going to the 
hospital in Mount Airy. K O  dentist other than Dr. F ry  treated her 
mouth any time lately. Dr. Hardin bridged her teeth way back, years 
before that. After that bridge came out, the teeth that the bridge was 
swung to rotted out. I saw the condition of her teeth, I could see the 
condition was bad, they rotted." 

Plaintiff testified, in par t :  ('My husband and I have been married 
for about 43 years. I am 61 years of age now. I do not now chew 
tobacco, but I used to chew. I think I took a chew' of tobacco off the 
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plug which is handed to me. I know I did. The fish hook handed to 
me is the one that was in my mouth when I bit the tobacco. That 
bridgework was in my mouth at  one time. I t  was the 5th day of Janu- 
ary, 1939, that I bit into the plug of tobacco and got the fish hook in my 
mouth. I reached up on the mantel board. I had the tobacco in the 
poke he gave i t  to me in. I was sitting there sewing and reached up 
and got the piece of tobacco, taken ft out and taker. a chew of tobacco. 
When I first bit it, 1 thought it was a stem I had. I bit down a little 
bigger. Whenever I bit the chew off, something rilipped through my 
teeth and come into my lip. I just started off that way to get somebody 
to help me get i t  out, do something; I didn't kno-lv what. . . . I 
always chewed plug tobacco, manufactured tobacco. I always told him 
when he went to the store to get 'Red, White and Blue,' because I liked 
that brand better than any brand of tobacco I ever chewed. When he 
got the fish hook out of my mouth, he took out the chew of tobacco in 
my mouth. The fish hook was plumb through my teeth and sticking in 
my lip. I guess the tobacco was still in there, too. I t  never came out 
until the fish hook was taken out. The tobacco wasn't out of my mouth 
until the fish hook came out. The fish hook came out first and then the 
tobacco. Up until that morning I was in very good health all the time, 
and was doing my work. I got up anywhere from (3  :30 to 4:00 o'clock 
in the morning. I always generally done my house work and if there 
was anything for me to help my husband do, I did that. I did the milk- 
ing, the cooking, and cleaned up the house. I woi-ked in the garden. 
. . . After I received this injury on this fish hook, the whole side 
of my mouth was plumb raw. My lip had swollen until it was wrong- 
side-out for I guess a month. Dr.Tillotson treated me for about four 
months, the best I can recall. Then he said he had done all he could do 
for me and for me to go to Dr. Ashby, at  the Martin Memorial Hospital 
in Mount Airy, and I went. They tqated me there for about eleven 
weeks. During that period of time I suffered lots in  daytime and 
nights too. Lots of times at  night I didn't rest at  i d .  The pains run 
around, went up and down the leaders all the time." 

W. W. Ball testified, in part : "I live in Dobson. I chew tobacco and 
did in  1939, during the January or February Term of court that year. 
I chew different kinds but at  that time I was chewing 'Red, White and 
Blue,' which is manufactured by the I?. W. Boharmon Company. I t  
was the same type as plaintiff's Exhibit A, a short plug pretty thick. 
That is the same kind I was chewing. Q. Mr. Ball, did you bite into a 
plug of this in court about the first court in 1939, January or February 1 
Ans. : I bought a dime's worth at  the time. Q. Please tell His Honor and 
the jury what you found in i t ?  The Court : Was it 'R3d, White and Blue' 
tobacco? Ans. : Yes, sir. The Court : Did it have a tag on i t ?  Ans. : Yes, 
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sir. Q. What did you find in it, if anything? Ans. : I bit in it and it didn't 
bite right. I taken it out of my mouth and broke out the piece where I 
couldn't bite and I pulled i t  open. I knew there was sorncthing or other 
in it. I thought it was a piece of wood, and it looked more like a rat's 
claw or foot. Q. Just describe what it was. Ans.: I couldn't describe 
positively it was a rat's foot. The best of my opinion it was a rat's foot. 
Q. Go ahead and describe it. How long was i t ?  Ans.: I t  was short, 
something like a wharf rat's foot. Pretty good sized or squirrel's. The 
Court: Just describe it, whether it was hard or soft. Ans.: I t  was hard 
and I couldn't bite it. I took it out and opened it up, the piece of 
tobacco, and looked at it. Q. How long was i t ?  Ans. : I t  wasn't very 
long, about as long as an ordinary rat's foot. I have killed wharf rats. 
Q. How was it shaped? Ans.: I didn't pay so much attention to it 
after I saw what i t  looked like to me. I just. throwed it down. Just 
like a rat's foot. Q. Please tell His Honor and the jury if it was sharp 
a t  one end and broader at  the other. The Court: Just describe the 
object. Ans.: I t  looked like there was a little more to one end of it 
than there was to the other." 

Several witnesses corroborated the testimony of the Caudles, who 
proved that their general reputation was good. Dr. S. .M. Tillotson, 
Dr. E. C. Ashby and Dr. R. A. F r y  corroborated Mrs. Caudle's testi- 
mony as to how she was injured, the extent of the injury and the treat- 
ment administered to her. 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Ans. : 'Yes.' 

"2. What amount of damage, if any, is the plaintiff entitled to 
recover of the defendant ? Ans. : '$1,200.00.' " 

The court below rendered judgment on the verdict. The defendant 
made several exceptions and assignments of error and appealed to the 
Supreme Court. The material ones will be considered in the opinion. 

Woltz & Barber for plaintiff. 
Folger & Folger, Hanly, Hendren & Womble, and I. R. Carlyle for 

defendant. ' 

CLARKSON, J. At the close of plaintiff's evidence, the defendant made 
a motion for judgment as in case of nonsuit. C. S., 567. The court 
below overruled this motion and in this we can see no error. 

The plaintiff's cause of action is based on the alleged negligence of 
the defendant in the manufacture and sale of a plug of tobacco contain- 
ing a fishhook. 
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I t  is well settled in this jurisdiction that to hold the manufacturer 
liable, the basis of liability is negligence rather than implied warranty, 
although in some jurisdictions a recovery may be had under implied 
warranty. Nor can the plaintiff rely upon the doctrine of res ipsa 
loquitur. Ward  v. Sea Food Co., 171 N .  C., 33; Grant v. Bottling Co., 
176 N. C., 256; Perry v. Bottling Co., 196 N.  C., 175; Thomason v. 
Ballard & Ballard Co., 208 N .  C., 1 ;  Enloe v. Bottling Co., 208 N. C., 
305. 

We think the present action is similar to COTUW~ v. Tobacco CO., 205 
N. C., 213, and Daniels v. S w i f t  & Co., 209 N.  C., 567. The Corum 
case, supra, was tried by Schenck, J., in the Superior Court and from a 
verdict for plaintiff an appeal was taken to this Court and there was 
found no error in the judgment of the lower court. The facts: "The 
defendant manufactures a brand of plug or chewing tobacco known as 
'Apple Sun-cured.' I t  sold some of this tobacco to J. W. Smitherman, 
a wholesale merchant in Winston-Salem, who in turn sold it to Norman 
Brothers at  East Bend, in Yadkin County. On 4 June, 1931, the plain- 
tiff bought a plug of it from Norman Brothers and returned to his home, 
which is about a mile from East Bend. He  offere3 evidence tending to 
show that at  1 :30 o'clock while going back to Eas: Bend he put a part 
of the plug in his mouth to bite off a chew and 'jerked the tobacco,' when 
a fish-hook which was embedded in the plug 'stuck in the inner side of 
his lip and came out on the outside'; that with the fish-hook and the 
tobacco he went to a physician who removed the hook; that after its 
removal, the plaintiff 'prized the tobacco open' and found a mark inside 
'where the fish-hook had been lying'; that on the end of the hook there 
was a piece of string about two inches long; that he suffered pain, was 
given anti-toxin to prevent tetanus, had difficulty in opening and closing 
his mouth, and complained of stiffness in his jaw and neck " The Court, 
in its opinion, said, at p. 215 (Adams ,  J.) : "There are many decisions 
to the effect that one who prepares in bottle or packages foods, medicines, 
drugs, or beverages and puts them on the market is charged with the 
duty of exercising due care in the preparation of these commodities and 
under certain circumstances may be liable in darrages to the ultimate 
consumer. Broadway v. Grimes, 204 N. C., 623; Broom v. Rotf l ing Go., 
200 N. C., 55 ; Harper v. Bullock, 198 N.  C., 448 ; Chant v: Bottling Co., 
176 N. C., 256; Cashwell v. Bottling Works ,  174 N. C.: 324. I n  this 
case the plaintiff adduced evidence tending to show that the defendant 
is the sole manufacturer of 'Apple Sun-Cured Tobacco'; that the tobacco 
in question was of this brand and had the appearance of having recently 
come from the store; that i t  was protected by a uTrapper; that all the 
wrapper had not been removed at the time of the injury; that when a 
part of it was torn away the imprint of the fish-hook and a string which 
had been embedded in the plug of tobacco was discovered; that some 
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other foreign substance had been found in  the same brand of tobacco - 
within two months preceding the injury;  and that  the foreman of the 
machine room had previously had complaints that  other foreign sub- 
stances had been left i n  the manufactured product. Perry v. Bott l ing 
Co., supra ( 1 9 6  N .  C., 175). Without the necessity of invoking the 
maxim yes ipsa loqzcitur, the plaintiff introduced indepeudent evidence 
~ h i c h  called for a verdict." 

In Daniels v. Swift & Co., supra, i t  was held: "Plaintiff's evidence 
tended to show that  he was injuEed by particles of glass eaten by him 
in sausage prepared by defendant manufacturer, and that a short time 
prior to his injury plaintiff had found gri t  in similar sausage prepared 
by defendant, and that  the deleterious substances were found inside the 
casings in which the sausage was stuffed. Held: The evidence was suffi- 
c ient to  be submitted to the jury on the issue of defendant's negligence." 
The above cited cases have never been overruled, and, therefore, the law 
in this case. 

Upon examination of the evidence in  the present case respecting the 
circumstances relied on by the plaintiff to show negligence, we find that  
the witness Ball, within two months of the time of the injury sustained 
by the plaintiff, while taking a chew of the same brand of tobacco manu- 
factured by the defendant, discovered what appeared to be a rat's claw, 
or squirrel's foot. The appellant contends that  such evidence is incom- 
petent on the grounds of being opinion evidence from an unqualified 
witness. The witness, having testified that i t  was a foreign substance, 
could certainly go further and testify what i t  looked like. H e  made no 
minute examination of what he found, having been repulsed with the 
idea of having had i t  i n  his mouth. To  show his disgust and repulsion 
a t  the experience, he "just throwed i t  down." 

The charge of the court below covered every aspect of the case and 
applied the law applicable to the facts. We see no merit in any of the 
exceptions and assignments of error made by defendant. We see no 
preiudicial or rerersible error in the contentions of the court below in " 

regard to expenditures for  medical and hospital bills. Defendant relied 
mainly on the motion to nonsuit, which cannot be sustained under the 
authorities applicable to the facts in this case. 

For  the reasons given, in the judgment of the court below we find 
No  error. 

BARNHILL, J., dissenting: This Court is committed to the view that 
when a plaintiff in cases such as this undertakes to establish negligence 
by proof of "other instances," i t  must be made to appear that the "like 
products" contain harmful or deleterious substances, "were sold by the 
defendant at  about the same time" and were manufartured "under sub- 
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stantially similar conditions." Similar instances are allomcd to be shown 
as evidence of probable like occurrences at  the time of plaintiff's injuries 
when accompanied by proof of substantially similar circumstances and 
reasonable proximity in time. Enkoe v. Bott l ing Co., 208 N. C., 305, 
180 S. E., 582. 

Plaintiff undertook to show only one other "similar instance." The 
testimony in respect thereto is quoted in full in the majority opinion. 
This testimony (of witness Ball), is wholly devoid of any suggestion as 
to when defendant manufactured the tobacco purchased by him, or as to 
when the retailer from whom he purchased acquired it, or as to simi- 
larity of conditions of manufacture. These are ewential prerequisites. 

Nor does this evidence tend to show that the tobacco purchased by 
Ball contained harmful or deleterious matter. "What appeared to be a 
rat's claw or a squirrel's foot" is merely descriptive. Tick le  v. Hobgood, 
216 N.  C., 221, 3 S. E. (2d), 362. 

The witness did not testify that he was '(repulsed wilh the idea of 
having had i t  in his mouth" or that he "threw i t  down to show his dis- 
gust and repulsion at  the experience." On the contrary, his testimony 
discloses his lack of knowledge of the real nature of the object found in 
the tobacco and his unconcern in respect thereto. He  thought it was a 
piece of wood. I t  looked like a rat's foot. I n  his opinion it was a rat's 
foot. He  didn't pay much attention to it after lie saw what it looked 
like, "I just throwed it down." 

Even if it be conceded that one other instance is sufficient to carry the 
cask to the jury this evidence signally fails to estrlblish the essentials of 
such other instance under the rule to which we have consistently ad- 
hered. 

C o r u m  v. Tobacco Co., 205 N .  C., 213, 171 S. 13.) 78, is not in point. 
There it was made to appear that the tobacco which was the subject 
matter of the other instance was manufactured by defendant within 
two months of the time of the manufacture of the tobacco purchased by 
plaintiff and deleterious matter was found. The other cases cited in the 
majority opinion are similarly distinguishable. 

I n  my opinion there was no evidence of negligent manufacture and 
the cause should have been dismissed as of nonsuit. 

STACY, C. J., and WINBORNE, J., concur in dissent. 
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STATE v. J. P. HOWLEY AND ESTELLA HOWLEY. 

(Filed 8 October, 1941.) 

1. False Pretense § 1- 
The offense of false pretense is  a misrepresentation by a writing, words 

or acts of a subsisting fact which is calculated to deceive, which does 
deceive and is intended to deceive, by means of which one man obtains 
value from another without compensation. 

2. Indictment 5 11- 
An indictment is  sufficient if i t  expresses the charge against defendant 

in a plain, intelligent and explicit manner, and contains sufficient matter 
to enable the court to proceed to judgment, and defendants' motion to 
quash will not be allowed for any informality or refinement. C. S., 4623. 

3. Same- 
An indictment for  a statutory crime must set forth all the facts and 

circumstances essential to bring the case within the statutory definition 
of the offense. 

4. False Pretense § % 

An indictment charging that  defendants knowingly and falsely repre- 
sented to a bank that all bills for materials and labor used in the renova- 
tion of their building had been fully paid, that upon such representations 
defendants obtained a loan from the bank in a specified sum secured by 
a mortgage on the building, whereas in truth defendants then owed money 
for labor and materials, and that by means of such false pretense defend- 
ants knowingly and designedly obtained from the bank the specified sum 
of money with intent then and there to defraud, is held sufficient to charge 
the offense of false pretense defined by C. S., 4277. 

5. Criminal Law 8 51- 
While counsel for a defendant in a criminal prosecution is  entitled to 

argue to the jury the whole case, as  well of law as  of fact, C .  S., 203, i t  
is the duty of the court in the exercise of its discretionary control over 
the conduct of the trial, to interfere when the remarks of counsel are  not 
warranted by the evidence and are  calculated to mislead or prejudice the  
jury, and the court may do so by checking the argument or by making 
correction in its charge. 

6. Criminal Law 9 53--Charge correcting remarks of counseI outside scope 
of evidence held not  erroneous a s  expression of opinion by court. 

In  this prosecution for false pretense in obtaining a mortgage loan on 
property by misrepresenting that there was nothing due for  labor and 
materials for the renovation of a building on the locus in quo, there was 
evidence that the mortgagee had its agent appraise the property, but there 
was no evidence a s  to the amount of the appraisal. Held: The court's 
instruction to the jury that there was no evidence a s  to what the ap- 
praisal mas and that the jury should disregard argument of counsel for 
the defense that  the property mas appraised a t  twice the value of the 
loan, cannot be held for  error a s  an expression of opinion by the court 
or a s  an abuse of the discretion vested in the court over the course and 
conduct of the trial. 
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7. False Pretense 5 1- 
In a prosecution for false pretense it is not necessary that the party 

deceived should have relied solely upon the miarepresentation, it being 
sufficient if the misrepresentation is material and is a proximate and im- 
mediate inducement to the execution of the contract or transaction in 
question. 

8. False Pretense 8 S 
In a prosecution for obtaining a mortgage loan by misrepresenting that 

bills for all labor and materials for the renovation of the building on the 
premises had been paid, such misrepresentation is material in view of 
the statutory liens of laborers and materials furnishers, C. S., 2433, and 
the fact that the mortgagee had the property appraised and obtained an 
attorney's certificate of title does not show that the mortgagee did not 
rely upon the misrepresentation, there being no notice of any unpaid bills 
for labor and materials on file of public record arid there being testimony 
of the president of the mortgagee that it relied upon the misrepresenta- 
tion. 

9. Criminal Law 8 79- 
An exceptive assignment of error will be deemed abandoned when no 

reason or argument is advanced and no authority cited in support thereof 
in the brief. 

APPEAL by defendants from Sink, J., a t  J u l y  !Ferm, 1941, of AVERY. 
Criminal prosecution upon indictment for false pretense. 
The  bill, under which defendants are indicted, is as follows: 
"The jurors for the State, upon their oath presmt, that  J. P. Howley 

and Estella Howley, late of the County of Averg, wickedly and feloni- 
ously devising and intending to cheat and defraulcl Avery County Bank 
on the 21 day of February, A. D., 1930, with force and arms a t  and in  
the County aforesaid, unlawfully, knowingly, c!esignedly and feloni- 
ously did unto the Avery County Bank falsely pretend that  all the repair 
bills for  materials and labor for repairing a certain theatre building in 
the town of E lk  Park ,  N. C., had been paid in  full and fully discharged, 
and upon such representations to the Avery County Bank, the said Bank 
loaned the defendants the sum of $900.00 and the defendants executed a 
mortgage to said Bank in the sum of $900.00, saicl mortgage was repre- 
sented to be a first lien on said building and land. Whereas, in t ru th  
and in fact, the said repair bills for  materials and labor for the repair- 
ing said theatre building in  the town of E lk  Park ,  X. C., had not been 
paid in full and fully discharged a t  the time of 3btaining said loan in  
the sum of $900.00, and the execution of said morlgage to Avery County 
Bank in  the sum of $900.00 and a t  the time of obtaining said loan and 
the execution of said mortgage there was due the sum of $806.55 to 
Rhea Penland, trading as Burnsville Constructing Company, and Baxter 
Johnson, trading as Johnson Electric Company. B y  means of which 
said false pretense they, the said J. P. Howley and Estella Howley, 
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knowingly, designedly and feloniously, did then and there unlawfully 
obtain from the said Avery County Bank the following goods and things 
of value, the property of Avery County Bank, to-wit : $900.00 in money 
with intent then and there to defraud against the statute in such case 
made and provided and against the peace and dignity of the State." 

When the case was called for trial in Superior Court, defendants and 
each of them moved to quash the bill of indictment upon the ground that 
i t  does not state a crime. Motion denied. Exception. 

Defendants thereupon pleaded not guilty. 
The State offered evidence tending to show these facts: That prior to 

21 February, 1939, defendants, J. P. Howley and wife, Estella Howley, 
who were "building a moving picture building" at  Elk Park, North 
Carolina, approached E .  C. Guy, president of Avery Connty Bank, at 
Newland, North Carolina, with referenee to the bank making them a 
loan of $900, to be secured by mortgage on said building; that Guy told 
them that new construction was a type of loan that did not appeal to 
the bank, for that there was always more or less risk involved due to 
the fact that labor and material liens came ahead of mortgage; that upon 
Guy asking them where they had been buying material, they gave the 
name of someone in Johnson City; that they came back and said that 
they had paid all material and labor liens on everything that went into 
the building at  Elk P a r k ;  that after the bank had had an appraisal of 
the property and had had the public records of Avery County examined 
and had obtained a certificate of an attorney upon such examination to 
the effect that "the said J. P. Howley and Estella Howley are seized of 
the said land and premises in fee and have a right to convey the same 
in fee simple; that the said mortgage constitutes a first and valid lien 
thereon,'' and after defendants had executed the mortgage referred to in 
the certificate, and in which the defendants covenanted "that they are 
seized of the said land and premises in fee and have a right to convey 
the same in fee simple," and "that the same are free and clear from all 
encumbrances," and had taken out fire insurance on the building, the 
Avery County Bank, on 21 February, 1939, loaned to defendants the 
sum of $900, and received from them as evidence thereof their joint note 
for that amount payable in installments and secured by said mortgage 
on said property. 

The evidence for the State further tended to show: That at the time 
the loan was made defendants were indebted to Rhea Penland, building 
contractor, of Burnsville, North Carolina, in the sum of $745, as is 
stipulated in the record, and to Baxter Johnson, an electrical contractor, 
of Spruce Pine, North Carolina, in the sum of $61.55 for material fur- 
nished and labor performed in the construction of said moving picture 
building at Elk Park, for which notice of liens were thereafter filed in 
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Superior Court against defendants on 28 April, 1939, and on 4 May, 
1939, respectively-the lien relating to dates prior .;o 21 February, 1939 ; 
that on 28 June, 1939, said Rhea Penland instituted an action in Supe- 
rior Court of Avery County to foreclose the lien of which notice wts  
given as above stated, and "said proceeding was carried on regularly to 
its conclusion" and the property sold under execulion, and conveyed by 
deed of the sheriff to B. B. Penland; and that no part of the said $900 
loaned by said bank to defendants has been paid, itnd the whole of it is 
"still due and owing the bank." 

On cross-examination the witness, E. C. Guy, teatified that in making 
this loan, he took into consideration the apprais(s1 and the attorney's 
certificate, both of which were obtained by the bmk, but that "to the 
extent of the material and what they had bought" he had to and did 
rely upon what defendants had told him; and that if defendants had 
told him they owed unpaid labor and material bills, the bank would not 
have made the loan. 

Upon the State resting its case, defendants and each of them moved 
for judgment as of nonsuit. Motions are denied. Exception. Defend- 
ants offered no evidence, and renewed their motions for judgment as of 
nonsuit a t  close of all the evidence. Motions are denied. Exception. 

Verdict : Guilty. 
Thereupon, defendants moved in arrest of judgment. Denied. 
Judgment: That the defendant, J. P. Howley, be confined in the 

State's Prison at  Raleigh, North Carolina, for not less than one year nor 
more than two years, to be assigned to hard labor as provided by law. 
Prayer for judgment as to defendant Estella Howley is continued for a 
period of two years on condition of her good behavior. 

Defendants appeal to Supreme Court and assign error. 

Attorney-General M c M u l l a n  and Assistant Attorneys-General B r u t o n  
and P a t t o n  for the State .  

W. C. B e r r y  for defendants,  appellants. 

WINBORNE, J. The assignments of error presented in the record on 
this appeal fail to reveal prejudicial error. 

First:  I t  is contended that the court erred in refusing to grant defend- 
ants' motion ( a )  to quash the bill of indictment, and (b)  in arrest of 
judgment for that the bill fails to charge an offense. 

The statute, C. S., 4277, under which defendants are indicted, deleting 
verbiage not significantly related to the case in hrtnd, declares that "If 
any person shall knowingly and designedly by nieans of any . . . 
other false pretense whatsoever, obtain from any person or corporation 
within the State any money . . . with intent; to cheat or defraud 
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any person or corporation of the same, such person shall be guilty of a 
felony . . ." I t  is further provided therein that it shall be sufficient 
in any indictment for obtaining or attempting to obtain any such prop- 
erty by false pretenses to allege that the party accused did the act with 
intent to defraud, without alleging an intent to defraud any particular 
person, and without alleging any ownership of the money. 

I n  S. v. Phifer, 65 N .  C., 321, speaking of this statute, which was 
then section 67 of chapter 34 of the Revised Code, Reade, J., said: "We 
state the rule to be that a false pretense of a subsisting fact calculated to 
deceive, and which does deceive, and is intended to deceive, whether the 
representation be in writing, or in words, or in acts, by which one man 
obtains value from another without compensation, is a false pretense, 
indictable under our statute.'' 

The constituent elements of false pretense as defined by the statute, 
and expressed in the Pkifer case, supra, have been repeated without 
variation in numerous decisions of this Court, among which are: S. v. 
Dixon, 101 N .  C., 741, 7 S. E., 870; S. 1). Mangum, 116 N .  C., 998, 
21 S. E., 189; S. v. Matthews, 121 N. C., 604, 28 S. E., 469; S. v. 
Whedbee, 152 N.  C., 770, 67 S. E., 60; S. v. Claudius, 164 N .  C., 521, 
80 S. E., 261; S. v. Carlson, 171 N.  C., 818, 89 S. E., 30; S. v. Roberts, 
189 N .  C., 93, 126 S. E., 161. 

I n  our criminal procedure i t  is provided by statute, C. S., 4623, that 
every criminal indictment is sufficient in form if i t  express the charge 
against the defendant in a plain, intelligible and explicit manner, and 
that the indictment shall not be quashed nor the judgment thereon stayed 
by reason of any informality or refinement, if in the bill sufficient matter 
appears to enable the court to proceed to judgment. This section, too, 
has been discussed and applied in numerous decisions of this Court, 
among which are : S. v. Moses, 13 N.  C., 452 ; S. v. Gallimore, 24 N.  C., 
372; S. v. Whedbee, supra; S. v. Francis, 157 N.  C., 612, 72 S. E., 1041; 
8. v. Ratliff, 170 N .  C., 707, 86 S. E., 997; S. v. Carpenter, 173 N .  C., 
767, 92 S. E., 373; S. v. Sauls, 190 N.  C., 810, 130 S. E., 848; S. v. 
Ballangee, 191 N.  C., 700, 132 S. E., 795; S. v. Lea, 203 N .  C., 13, 164 
S. E., 737; S. v. Whitley, 208 N.  C., 661, 182 S. E., 338; S. v. Anderson, 
208 N.  C., 771,182 S. E., 643; S. v. Dale, 218 N.  C., 625, 12 S. E. (2d), 
556. 

Furthermore, the decisions of this Court are uniform in holding in 
substance that in an indictment for a statutory crime all the facts and 
circumstances essential to bring the case within the statutory definition 
of the offense must be specifically set forth. S. v. Ballangee, supra; 
S. v. Jackson, 218 N.  C., 373, 11 S. E. (2d), 149, and cases cited therein. 

The bill of indictment in the present case, when tested by these prin- 
ciples, appears to be sufficient to charge a violation of the statute, C. S., 
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4277, relating to false pretense. The form of the bill includes all of 
the elements of the offense specified in the statute. The facts and cir- 
cumstances of the offense charged comprise all r,uch elements and are 
set forth with sufficient particularity to meet the test prescribed by 
statute, C. S., 4623. 

Second: The court charged the jury: "The State alleges that after 
those negotiations the bank obtained an appraiser and sent him to the 
premises and made an appraisal of the property. (There is no evidence 
before you, Gentlemen of the Jury, as to what that appraisal was and 
the argument of counsel to you that the value of ihe property was twice 
the value of the loan is totally beyond the testimony and the Court 
instructs you that i t  is your sworn duty to render your verdict upon the 
evidence and not upon argument of counsel for the State or defendant.)'' 

Defendants except to that portion in parentheses. I t  is contended 
that the charge has the effect of an expression 0.' opinion by the court 
and of discrediting the argument of counsel to the prejudice of defend- 
ant. The instruction here borders dangerously close to that condemned 
in S. v. Lee, 166 N .  C., 250, 80 S. E., 977. Yet, we are of opinion that 
it is distinguishable. Compare S. v. Hardy, 189 N. C., 799, 128 S. E., 
152, where the right of a person, put on trial upon a criminal charge, to 
be heard, and to have counsel in all matters necessary for his defense, 
and the right of counsel to argue to the jury tne whole case, as well 
of law as of fact, is declared by this Court to be too fundamental for 
discussion. C. S., 203. However, it is the duty of the judge to inter- 
fere, when the remarks of counsel are not warranted by the evidence and 
are calculated to mislead or prejudice the jury. McLamh v. R. R., 122 
N. C., 862, 29 S. E., 894. See, also, McIntosh N. C. P. & P., page 621, 
where the author states that counsel may not "travel autside of the 
record" and inject into his argument facts of his clwn knowledge or other 
facts not included in the evidence. Perry v. R. R., 128 S. C., 471, 39 
S. E., 27. When counsel does so, the court may interpose correction by 
checking the argument and restricting i t  within proper bounds, or he 
may correct it in his charge to the jury. See Annotations 86 9. L. R., 
899, at  page 901. On the other hand, while the conduct of a trial in the 
court below, including the argument of counsel, must be left largely to 
the control and discretion of the presiding judge, he, to be sure, as stated 
by Walker, J., in S. v. Tyson, 133 N. C., 692, 45 S. E., 838, should be 
careful that nothing is said or done which would be calculated unduly to 
prejudice any party in the prosecution or defense of his case. 

I n  the present case counsel states in his brief: "Before the jury I 
contended that the appraisal must have been sufficient to justify the loan, 
or the loan would not have been made; that in my opinion the appraisal 
was at  least twice the amount of the loan." There is no evidence as to 
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the amount of the appraisal. Hence, the latter part  of the statement 
of counsel transcends the bounds of permissible argument. 

I n  the light of the applicable principles applied to the situation before 
him, we are unable to conclude that  the trial judge abused the discretion 
vested in  him. 

Third:  Defendants challenge the correctness of the charge of the court 
to the effect that  in order to find defendants guilty, i t  is not necessary 
that the jury find beyond a reasonable doubt that dve ry  County Bank 
in making the loan to defendants relied exclusively upon their repre- 
sentations. 

Reliance upon the representation by the party to whom i t  is made is 
one of the elements of a criminal prosecution for false pretense. S. v. 
M a y e r ,  196 N .  C., 454, 146 S. E., 64; S. v. Poe,  197 N .  C., 601, 150 
S. E., 25. Moreover, it is well settled in the law pertaining to fraud 
and deceit that  a party is not entitled to relief on the ground of false 
representations where, instead of relying upon them, he relies on his 
own knowledge, or resorts to other means of knowledge. S. v. M a y e r ,  
supra ,  citing P a t i o n  v. Fibre  Co., 194 N .  C., 765, 140 S. E., 734. Yet, 
i t  is not always determinable merely from the fact that  outside sources 
are consulted that there is no reliance on the representations. I f  under 
the circumstances the party be unable to learn the truth from his exami- 
nation or investigation, or, without fault on his part, does not learn it 
and in fact relies on the representations, he is entitled to relief-all 
other ingredients being present. 

"It is not necessary to the predication of fraud that  a misrepresenta- 
tion be the sole cause or inducement of the contract or transaction in 
question, and the only element relied upon by the representee contribut- 
ing to the result, but i t  is enough that i t  may constitute a material 
inducement. Relief may be had under the rule where reliance was in  
part on one's own investigation." 23 Am. Jur. ,  946, Fraud and Deceit, 
sec. 145. 

To like effect i t  is stated in 26 C. J., 1165, Fraud, sec. 761/iL, that "it 
is sufficient if it (the representation) constituted one of several induce- 
ments and exerted a material influence," citing W h i f e  Sewing N a c h i n e  
Co. v. Bul lock ,  161 N .  C., 1, 76 S. E., 634; Farrar  v. Churchi l l ,  135 
U. S., 609, 10 So., 771, 34 L. Ed., 246. 

I n  the F a r r a r  case, supra,  the Court, speaking of the representation, 
said : "It must be the very ground upon which the transaction took place, 
but i t  is not necessary that  it should have been the sole canse, if it were 
proximate, immediate and material." 

I n  the present case the evidence tends to show that  though the bank 
had the property appraised and the public records of -{very County 
pertaining to the real estate to be conveyed as security examined, and 
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relied upon the information thus obtained, i t  had to, and did rely upon 
the representation of defendants that there were no unpaid labor and 
material bills-there being no notice of any on file in the public records. 
That this representation of defendants was mate.ria1 to the transaction 
and relied upon by the bank is testified to by its president. Further- 
more, that such representation was material to th.e transaction is mani- 
fest from the statute, C. S., 2433, giving a lien upon real estate for labor 
performed and materials furnished in repair of buildings thereon, notice 
of which may be filed at  any time within six m o n t h  after the completion 
of the labor or final furnishing of the materials. C. S., 2470. 

Fourth: Defendants further assign as error the refusal of the court 
to grant their motions aptly made for judgment as of nonsuit. However, 
in their brief filed in this Court no reason or argument is advanced and 

u 

no authority is cited in support of this assignment. Hence, the excep- 
tions in that respect are taken as abandoned by .them. Rule 28, Rules 
of Practice in Supreme Court, 213 N. C., 807. See cases cited under 
the rule. I f ,  however, the question were presented here, the evidence 
shown in the record is sufficient to take the case to the jury. 

I n  the trial below we find 
No error. 

WILLELLA M. RIDDICK AND HUSBANI), JOE L. RIIIDICK, AND H. H. RID- 
DICK v. NATHAN DAVIS AND WIFE, MARY E. DAVIS, CHARLIE 
DAVIS AND WIFE, MATTIE T. DAVIS, JAMES WOODLEY AND WIFE, 
FANNIE WOODLEY. 

(Filed 8 October, 1941.) 

1. Mortgages 9 3 1 b T r u s t o r s  are necessary partie~i to action by purchaser 
a t  foreclosure sale to obtain authority for infant trustee to execute 
deed. 

A proceeding under C. S., 994, to obtain a "decree" of the court directing 
an infant trustee to convey the property to the purchaser at the fore- 
closure sale is an action in the nature of an equitable proceeding to fore- 
close the deed of trust, and, in the light of the history of the enactment 
and the doctrine that equity will not deprive 12 party of his property 
without a hearing, together with the statutory provisions relating to 
parties, C. S.,  446, 456, 460, and the rule that all parties having an interest 
in the equity of redemption should be parties to a proceeding for fore- 
closure, i t  is held that the trustors are necessary parties to an action 
instituted by the purchaser at the foreclosure sale to obtain authority for 
the infant trustee to execute deed. 

2. Mortgages § 39f: Judgments § 29- 

Where the trustors are not made parties to an action by the purchaser 
at the foreclosure sale to obtain authority for the infant trustee to exe- 
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cute deed, they are not bound by the decree directing the infant to exe- 
cute deed, and their equity of redemption is not extinguished thereby and 
they may redeem the land as against the purchaser at the sale or the 
transferee of the purchaser. 

APPEAL by defendants from Harris, J., at August Term, 1941, of 
HALIFAX. 

Civil action in the nature of ejectment. 
On 5 January, 1939, defendants, being indebted to L. A. Parks in the 

sum of $2,500, evidenced by their five certain interest bearing notes of 
$500 each, the first being payable 1 December, 1939, and one on each 
1 December thereafter until all matured, executed and delivered to 
Lucille Parks, Trustee, a deed of trust which was duly acknowledged, 
probated and registered, conveying certain land in Halifax County, 
North Carolina, known as the Doggett farm, therein described, as 
security for said indebtedness, granting power to sell in the event of 
default in the payment of said indebtedness all as therein set forth. 
Lucille Parks, the trustee, is the daughter of L. -4. Parks, the cestui que 
trust, and, though not so stated in the deed of trust, she was a t  the time 
of its execution a minor 17 years of age. Thereafter, L. A. Parks 
assigned said notes to Standard Fertilizer Company. 

Upon default in payment of the indebtedness, the trustee, at  the 
request of said company and acting under the provisions of said deed of 
trust, advertised and sold said land on 15 February, 1940, when said 
company became the last and highest bidder for the sum of $2,000. This 
bid not having been raised, Standard Fertilizer Company instituted an 
action on 4 &ch, 1940, against Lucille Parks, on whom summons was 
served and for whom guardian ad litem was appointed the same day. 

I n  complaint filed in said action it is alleged that defendants executed 
the said deed of trust for the purpose of securing certain notes; that 
L. A. Parks assigned the notes to Standard Fertilizer Company; that 
defendants had defaulted in payment of notes by reason of which, at  
request of said company, the trustee advertised and sold the land, when 
it, the company, became the last and highest bidder for the sum of 
$2,000; that no upset bid has been made and the company is entitled to 
have the trustee execute and deliver to it deed for said land upon pay- 
ment of the purchase price which i t  is willing and able to do ; and that 
the trustee is willing and ready to complete the sale by executing a deed 
to it, but that she is a minor of the age of 18 years, and it will be neces- 
sary that she be authorized by order of court so to do, in accordance 
with provisions of section 994 of Consolidated Statutes of North Caro- 
lina. 

The guardian ad litem filed answer admitting each and all of the - - 
allegations of the complaint. 
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Thereupon, on 6 March, 1940, "Carr, Judge, presiding in the Third 
Judicial District and regularly holding the courts of said District" 
signed judgment authorizing Lucille Parks, as trustee, to execute a deed 
in the foreclosure of said deed of trust in the same manner as if she were 
of full age, and further adjudging "that the acts of the said Lucille 
Parks, trustee, in advertising and offering for sale the land conveyed in 
said deed of trust, as set out in the complaint filed herein be, and the 
same are hereby declared valid." 

Pursuant thereto, the trustee executed deed to Standard Fertilizer 
Company and it conveyed the land to plaintiffs herein, who allege that 
they now have title thereto and bring this action to recover of defend- 
ants possession of same. 

Defendants were not parties to the said action. 
While in answer filed in the present action, and in court, defendants 

admit the execution of the deed of trust, the sale by the minor trustee 
and the judgment in the action instituted by the Standard Fertilizer 
Company v. Lucille Parks, minor, they aver that in view 01 the fact that 
they were not parties to the said action, judgment therein is not binding 
on them, and, hence, as to them there has been 110 confirmation of the 
sale, and assert the right to redeem. They aver actual tender of the 
amount due. 

When the case came on for hearing in the Superior Court upon the 
reading of the pleadings and the exhibits therein referred to, the defend- 
ants, through counsel, announced that they were not contending that the 
sale was not regular and in due form. Whereupon, counsel for plaintiff 
moved for judgment, and "Upon consideration of the pleadings and the 
exhibits, to wit, the deed of trust from defendtints to Lucille Parks, 
trustee, the judgment roll in the action by Standard Fertilizer Company 
v. Lucille Parks-it being further admitted that the plaintiffs hold under 
the deed from the trustee by succession," the court being of opinion that 
the plaintiffs are owners in fee simple and entitl3d to possession of the 
land described in the complaint, so adjudged and ordered that a writ of 
assistance issue immediately to put plaintiffs in possession of the land. 

Upon argument here counsel for defendants announces that defendants 
are ready, able and willing to pay the amount due, and tender same. 

Defendants appeal to the Supreme Court and ~ ~ s s i g n  error. 

W a d e  H.  Dickens  for plaintif fs,  appellees. 
H.  S. W a r d  for defendants ,  appellants.  

WINBORNE, J. Upon the facts shown in the record on this appeal, 
these questions arise for decision: 
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(1) Are the makers of the deed of trust necessary parties to the action 
instituted under the provisions of C. S., 994, by the purchaser at  the 
foreclosure sale for the purpose of obtaining authority for the infant 
trustee to execute a deed pursuant thereto? 

(2 )  I f  so, may the makers of such deed of trust, not having been 
parties to such action, exercise equity of redemption against such pur- 
chaser to whom deed has been made by the infant trustee upon order of 
court ? 

The language of the statute and the rationale of kindred decisions 
point to affirmative answer to each of these questions. 

I t  is provided in C. S., 994, that "When an infant is seized or pos- 
sessed of any estate in trust, whether by way of mortgage or otherwise, 
for another person who may be entitled in law to have a conveyance of 
such estate, - .  . . the court may decree that the infant shall convey 
and assure such estate, in such manner as it may direct, to such other 
person; and every conveyance and assurance made in pursuance of such 
decree shall be as effectual in law as if made by a person of full age." 

I n  this connection it is interesting to note that this statute, C. S., 994, 
is derived from an Act of the 1821 session of the General Assembly 
(Lams of Korth Carolina, 1821, ch. X X X I X ) ,  entitled: "An Act to 
enable infants who are seized or possessed of estates in fee, in trust, or 
by way of mortgage, to make conveyance of such estates." 

The preamble to the act and the act read as follows: 
 hereas as many inconveniences do and may arise, by reason that per- 

sons under the age of one and twenty years, having estates in lands, 
tenements or hereditaments, only in trust for others, or by way of mort- 
gage, cannot (though by the direction of the cestny qzre trust, or mort- 
gagor) convey any sure estate in any such lands, tenements or heredita- 
ments, to any other person or persons; for remedy thereof, 

"Be it enacted by the General Assembly of the State of North Caro- 
lina, and i t  is hereby enacted by the authority of the same, That it shall 
and may be lawful to and for any such person or persons, under the age 
of one and twenty years, by the direction of the Court of Equity of the 
County in which such lands, tenements or hereditaments are situate 
signified by an order made upon hearing all parties concerned, on the 
pt i t ion of the person or persons for whom such infant or infants shall 
be seized or possessed in trust, or of the mortgagor or mortgagors, or 
guardian or guardians of such infant or infants or person or persons 
entitled to the moneys secured by or upon any lands, tenements or here- 
ditaments, whereof any infant or infants, are or shall be seized or pos- 
sessed by way of mortgage, or of the person or persons entitled to the 
redemption thereof, to convey and assure any such lands, tenements or 
hereditaments, in such manner as the said Court of Equity shall by such 
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order so to be obtained, direct to any other person or persons; and such 
conveyance or assurance so to be had and made as aforesaid, shall be as 
good and effectual in law, to all intents and purposes whatsoever, as if 
the said infant or infants were, at  the time of naking such conveyance 
or assurance of the full age of one and twenty gears; any law, custom 
or usage to the contrary in any wise notwithstanding. 

"11. And be it further enacted by the authority aforesaid, That all 
and every such infant or infants, being only trustee br trustees, mortgagee 
or mortgagees as aforesaid, shall and may be compelled by such order so 
as aforesaid to be obtained, to make such conveyance or conveyances, 
assurance or assurances as aforesaid in like manner as trustees or mort- 
gagees of full age are compellable to convey or assign their trust, estates 
or mortgages.'' 

Bs originally enacted the statute, omitting i;he preamble, was re- 
enacted in almost the same language in Revised Code Statutes (1837), 
ch. 37, see. 31. However, in subsequent enactments the Revised Code 
(1854), ch. 37, sec. 27, Code of 1883, sec. 1265, and Revisal of 1905, sec. 
1036, the statute appears in condensed form reading substantially as 
appears in see. 994, C. S., 1919, except in the Revised Code the court 
referred to is a court of equity. 

Too, it may be noted that when this Act was originally passed dis- 
tinction between actions at  law and suits in equity existed in this State- 
that distinction not having been abolished until the adoption of the 
Constitution of 1868. See North Carolina Constitution, Art. IV, sec. 1 ; 
C. s., 399. 

Thus i t  appears that the Legislature of 1821, in providing a remedy 
against the imperfection of trust estates conveyed by infant trustees, 
contemplated specifically an order in a court cf equity "made upon 
hearing all parties concerned," on the petition of "mortgagor or mort- 
gagors," or others therein named. This, at  least, throws light upon the 
intent of subsequent enactments referred to, including C. S., 994. 

The language of the statute, C. S., 994, that "the court may decree" is 
indicative of the procedure prescribed in the original act, that is, a pro- 
ceeding in equity. A decree is the judgment of a court of equity, corre- 
sponding for most purposes to the judgment of a (court at  law. I t  is an 
order of a court, pronounced on hearing and understanding all the points 
in issue, and determining the rights of all the parbies to the suit, accord- 
ing to equity and good conscience. Black's Law Dictionary, 3rd Edition. 

The remedy prescribed by the statute, relating air it does, in the present 
action, to the foreclosure of a deed of trust, must be, under our form of 
civil procedure, an action in the nature of an equitable proceeding to 
foreclose a mortgage. No other remedy is given by statute. Hence, it 
is exclusive and must be resorted to, and in the manner prescribed. 
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Wilkinson v. Boomer, 217 N. C., 217, 7 S. E. (2d), 491; aIso Bar Asso- 
ciation, v. Strickland, 200 N. C., 630, 158 S. E., 110; .Maxwell, Comr. 
of Revenue, v. Hinsdale, 207 N.  C., 37, 175 S. E., 847; Rigsbee v. 
Brogden, 209 N .  C., 510, 184 S. E., 24. 

Regarding parties to an action in this State, it is provided by statute 
that every action must be prosecuted in the name of the real party in 
interest, C. S., 446. I t  is also provided that all persons who have, or 
claim to have, an interest in a controversy adverse to the plaintiff, or 
who are necessary parties to a complete determination or settlement of 
the question involved, may be made defendants. C. S., 456. And the 
statute further requires that when a complete determination of the con- 
troversy cannot be made without the presence of other parties, the court 
must cause them to be brought in. C.S.,460. 

Furthermore, the decisions in this State are uniform in holding that 
all persons, having an interest in the equity of redemption, should be 
parties to a proceeding for foreclosure. Jones v. Williams, 155 N .  C., 
179, 71 S. E., 222; Lee v. Giles, 161 N .  C., 541, 77 S. E., 852; Barrett 
v .  Barnes, 186 N .  C., 154, 119 S. E., 194; Bank v. Watson,  187 N .  C., 
107, 121 S. E., 181; Trust  Co. 21. Powell, 189 N.  C., 372, 127 S. E., 242; 
Winston-Salem v. Coble, 192 N.  C., 776, 136 S. E., 123; Guy v. Harmon, 
204 N .  C., 226, 167 S. E., 796; Bank v.  Thomas, 204 N.  C., 599, 169 
S. E., 189, and many others. 

While in a mortgage or deed of trust to secure a debt the legal title 
to the mortgaged premises passes to the mortgagee or trustee, as the case 
may be, the mortgagor or trustor is looked upon as the equitable owner 
of the land-with the right to redeem at any time prior to foreclosure. 
This right, after the maturity of the debt, is designated "his equity of 
redemption." See Stevens v. Turlington, 186 N .  C., 191, 119 S. E., 210 ; 
Crews v. Crews, 192 N.  C., 679, 135 S. E., 784, and cases cited. 

2. Defendants, not having been parties to the proceeding instituted by 
the purchaser at the foreclosure sale to obtain authority for the infant 
trustee to execute a deed pursuant to such sale, are not bound by the 
judgment rendered. See Trust  Co. o. Powell, supra, an action to compel 
an administrator to comply with a bid of his intestate for property 
offered at  foreclosure sale under a deed of trust. Stacy, C. J., speaking 
for the Court, said: "Let it be observed i n  limine that W. D. Wooten 
and wife, Elizabeth Wooten, makers of the deed of trust and whose 
equity of redemption in the locus i n  quo is sought to be extinguished and 
cut off by the judgment rendered herein, are not parties to this pro- 
ceeding. The judgment, therefore, would not be binding on them," citing 
Jones v. Williams, supra. 

Hence, defendants are not foreclosed of their equity of redemption. 
When a court of equity, or a court having equitable jurisdiction, is 
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invoked to grant relief, it strives to do justice and will not deprive a 
party of his property without a hearing. Jones v. Williams, supra. 

The judgment below will be 
Reversed. 

STATE v. HORT ABSIIER. 

(Filed 8 October, 1941.) 

Homicide §g 11, 27f-Evidence held to require instruction on right of 
self-defense when defendant is assaulted where he has a right to be. 

Defendant's evidence was to the effect that he and his wife and son 
went to live in the household of his father-in-law until defendant should 
be able to get a job, his father-in-law having given permission; that after 
a stay of several weeks he got into an argument with his mother-in-law, 
who sent for two of her sons, that in the controversy which ensued 
defendant stated he didn't want any trouble and would leave in five 
minutes; that before his wife could get his clothes his brothers-in-law 
assaulted him ; and that in the ensuing fight he kilkd one of them. Held:  
Defendant was entitled to have the court charge the jury on his evidence 
upon his right of self-defense in case of assault while he was in  a place 
where he had a right to be, and a charge limiting the jury solely to the 
theory that eo instanti defendant was ordered to leave he became a tres- 
passer and had no right to resist the force used in ejecting him, is 
erroneous. 

APPEAL by defendant from Phillips, J., a t  March Term, 1941, of 
WILXES. New trial. 

The defendant was tried upon a charge of murmder at  March Term, 
1941, of Wilkes Superior Court, and was convicted of murder in the 
second degree and sentenced to the State Prison for not less than ten nor - 
more than fifteen years. That portion of the evidence pertinent to this 
decision may be summarized as follows : 

The defendant was living with his wife, who was a daughter of Zack 
Lankford, at  the latter's home. The evidence tends to show that Lank- 
ford told him he might come there and stay until he got a job and that 
his wife, Maude, could wait on her mother and be a help to her. Absher 
promised not to drink or give trouble and to make his children mind. 
There were several other members of the Lankford household, including 
Lon Lankford, Sam Lankford, Bryce Lankford, and the deceased, Leon- 
ard Lankford, all sons of Zack Lankford and brothers-in-law of the 
defendant. 

On the day of the homicide, according to the tes1;imony of Mrs. Zack 
Lankford, Leonard, the deceased, came in and war3 eating supper, and 
the defendant came in and called Leonard out somewhere and talked 
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with him. She further testified that Absher came in and started an 
argument with her youngest boy, Don. She then ordered him out, 
whereupon he told her that he was "going to get your little son, Brycie," 
a child about fifteen or sixteen years old; that defendant had a grudge 
against Brycie because the latter was "fast-spoken." Mrs. Lankford 
then struck him about three licks with a little whip she kept ('to whip 
the young-uns with,'' and told him to leave, and he backed off to the 
kitchen door and went into the kitchen. Lon Lankford and Sam Lank- 
ford heard the controversy, came in and said, ('Hort, you get out of here. 
I don't want this around my mother." The defendant replied, "Do you 
own this damn little joint around here?" to which Don said, "Yes, when 
I am at i t  I own it." Defendant then said, "Damn you, you make me 
get out," and Lon said, "Well, I can make you get out." Upon this, 
Lon and Sam went to take hold of defendant and put him out, and, 
according to this witness' testimony, the defendant "gave a lick back 
that way, and socked that knife in that young-un's throat and broke the 
blade off in his throat, and he cut Lonz in the arm, and him not trying 
to do a thing with him." She further testified, "The defendant and his 
wife had been living in my home going on three weeks. They asked my 
husband-Hort asked my husband to let him come. He  let him come. 
They were just to stay until he could get a place to go to." The other 
witnesses for the State substantially corroborated the testimony of Mrs. 
Lankford. 

Lon Lankford testified in part that he and Leonard, the deceased, were 
just trying to push the defendant out of the house when he felt his own 
arm cut and saw the defendant strike back at  Leonard. After he was 
out, this witness stated, he struck defendant across the back with a chair 
because he saw that he was coming back to him, and after he had been 
cut he had tried to hit him with a chair in the house but could not. He  
testified that Absher "did not look like he was drinking much. He  might 
have had a drink." 

Hort Absher, the defendant, testified that he came to the house with 
his wife and little boy, went to the kitchen to get a drink of water, 
walked out and talked to Leonard Lankford, deceased, that he had no 
trouble with him at all, and that when he walked in the house Leonard 
walked in front of him, went out of the house to the woodpile, got some 
wood and brought it in, and went out in the direction of the barn. That 
Sam Lankford and Lon Lankford pretty soon went out of the house 
toward the barn. That defendant and Mrs. Lankford got into an argu- 
ment over Brycie's gun barrel, which defendant had hidden. Defendant 
testified that the boy said he would shoot his father. He  refused to tell 
where the gun barrel was hidden, and Mrs. Lankford began to beat him 
over the head with a strap fastened to a stick, used profanity and 
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obscenity toward him, and said she would kill him if she had the 
strength; and then sent a little girl to the barn, s q i n g ,  "Tell Lon and 
Leonard to come in there and kill the s. o. b." Lon and Leonard came 
into the house, where a controversy ensued about the argument with 
Mrs. Lankford. Defendant said, "Boys, I am fixing to leave here and 
I' don't want no trouble. I will be gone in five minutes." His wife was 
fixing his clothes so that he might go to Mount Airy and get a job. 
The following is a copy from the transcript of defendant's testimony at 
this point : 

"Before she got my clothes ready they jumped on me and Lon jumped 
on me with the chair, hit me in the head with it, and Leonard Lankford 
come on me with his fist, and I staggered back to the kitchen door when 
Lon hit me with the chair, the ceiling was so low he couldn't bring the 
chair over his head, he brought it sideways and knocked me back into 
the door and Leonard come in and hit me in the face with his fist. Well, 
I shoved him backward and I struck a t  Lon with my fist and missed 
him, and shoved him back into the table, and he come around with the 
chair again and hit me, and shoved Leonard back again and somewhere 
there was a knife laying on the table. I don't say that the boy got the 
knife. He  was making for the knife-Leonard Lankford. Well, I come 
out with my knife. They told me they were going i;o kill me. I got my 
knife out of my right front pocket and used i t  in my right hand. I 
struck at  Lon Lankford with my knife, and he hit me with the chair, 
and my knife went over and hit Leonard Lankford. I didn't at  any 
time strike Leonard Lankford with my knife. 

"Lonz struck at  me again with the chair and I struck at  him and cut 
him across the arm, and the next time he struck at  me with the chair I 
struck at  him with the knife, and the knife blade struck the chair and 
bi oke off and hit the floor. 

"1 got my knife out because they beat me with the chair and said they 
were going to kill me three or four different times. They told me they 
were going to kill me and beat me with a homemade chair like that 
over the head, and I expect that was a good idea toward killing a man. 

"After the blade was broken-my wife had gotten there by that time, 
and they got me out at the back door of the porch into the house and 
off in the yard, and about the time I hit the yard I was knocked down 
with a chair. Lonz Lankford did that, and by that time my wife got 
hold of me-I don't know that he struck at me or her, but anyhow he 
knocked both of us down with a chair. She come in on top of me, and 
she got up and started to leave with me, and he told her, 'Turn him 
loose,' Lonz Lankford said, 'Turn him loose,' says, 'I will finish killing 
the G . . d . . . s. o. b.' So we went on around the house, me and my 
wife, and Lonz Lankford-and when we got around the house Lonz 
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Lankford beat me with a chair until we got in the front yard, knocked 
me down three or four times in the front yard out there, and my wife 
once or twice-I won't say whether it was once or twice. 

"I had five holes knocked in the back of my head. My wounds were 
bleeding, and I was bloody all over. My shirt (I had on a coat) and 
coat was torn to pieces, and I had a cut place or two in my coat. I 
have the coat right here to show for myself, and this Arl Lankford, he 
come up about that time. He  had a bone-handled knife about that long, 
and he beat me in the head with it, and Sam Lankford was talking to 
him, begging him not to hurt me, and he said he was going to cut the 
G . .  d . . . s. o. b.'s head off. I begged them to leave me alone. 

"I says, 'You boys going to kill me, or what are you going to do?' 
They followed me as far as from here to below-as far as from here to 
Dr. Mitchell's down here from the house, beating me." 

Defendant further testified: "My father-in-law asked me to move 
there to the house; I didn't rent i t  from anybody, it was not rented, but 
he asked me to move there and take care of his wife, let my wife wait 
on his wife while she was in a weakly condition. I didn't intend to 
stay there so very long; I aimed to stay there two or three months; no, 
not until I could get a job. I was not paying any rent or board; I 
hoped Mr. Lankford in his field. I helped around the field there and 
she helped in the house." There is much other evidence which it is 
unnecessary to print as it does not directly bear upon the point of the 
decision. 

Inter alia, the judge charged the jury as follows: 
''Now, gentlemen of the jury, there has been something said in the 

argument in this case about the defendant being at  his home at the time 
this difficulty ensued. The court charges you, gentlemen of the jury, if 
you believe the evidence in this case and find i t  to be true beyond a 
reasonable doubt, the house of Zack Lankford was not the home of the 
defendant but was the home of Zack Lankford and the members of his 
family that were living there and residing at  the time. The court 
charges you that the defendant was an invited visitor in this home and 
could be expelled at  any time at the will of the owner. He  and his 
family wer; temporary -visitors, that is the defendant and his family 
were temporary visitors in this home until the defendant could get a job 
and move his family. 

"The court further charges you that if you find from the evidence 
and beyond a reasonable doubt in this case that Zack Lankford was 
away from home and his wife told the defendant to leave the place or to 
leavk the premises and that he refused to leave, then the-defendant 
became a tres~asser in the home and the wife and other members of the 
home had the right to use such force as was reasonably necessary to 

&220 
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evict him from the premises. . . . Gentlemen of the jury, if you 
believe the evidence in this case, that is the evidence of the defendant 
and the State, that the defendant and his wife and family were making 
their home there temporarily in the home of Zack Lankford; that they 
were invited guests in the home and were there with the permission and 
consent of the owner, then at  all times the owners of the premises had 
the right to control the premises and if you find from the evidence in 
this case and beyond a reasonable doubt that the owner, that is Zack 
Lankford, the head of the house, was away from home and that his wife, 
the wife of Zack Lankford who was there in charge of the premises in 
his absence-she being his wife and living there-that she had the right, 
if she saw fit, to order the defendant away from there and if he refused 
to go he then became a trespasser in the eyes of the law, and to evict 
him from the premises she and the other members c~f her family had the 
right to use that force that was reasonably necessary to evict him from 
the premises and to get him off of the premises, and the court charges 
you, gentlemen of the jury, that if he was a trespasser he had no right 
to repel this force but it was his duty to leave when told to do so if he 
was told to do SO." 

Attorney-General  M c M u l l a n  and Assis tant  Attorneys-General B r u t o n  
and P a t t o n  for the  S ta te .  

T r i v e t t e  & Holshouser for de fendan t ,  appellant.  

SEAWELL, J. I n  the opinion of the Court, the inr;tructions to the jury 
are objectionable in that they do not present to the jury the true status 
of the defendant as an inmate of the Lankford household and entitled 
to a reasonable consideration of his rights as an occupant thereof. There 
is no question that he might have been ejected upon reasonable notice; 
but that he should be reduced to the status of a trespasser eo ins tan t i  
that he was ordered out by Mrs. Lankford or other inmates of the house- 
hold, is altogether inconsistent with any status which could arise under 
the evidence relating to the manner, conditions and terms under which 
he came into the household, and in our opinion did not justify the sum- 
mary and forcible ejectment which it is admitted was undertaken. 

This instruction necessarily placed the defendait in the wrong ab 
in i t io  and materially altered, to his prejudice, the right of self-defense 
based upon his version of the affair and the rules of lam applicable 
thereto. The instructions given were based upon the view that he was 
such a trespasser as might be instantly ejected by eitl-er Mrs. Lankford or 
any other member of her family who lived there, and who had no right 
to resist the force used in such an ejertment, and that such force was 
peacefully used solely toward that end. 
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Whether the version of the defendant is t rue or not, i t  is in the 
evidence and cannot be ignored by the court. I t  demanded, a t  least as 
an  alternative statement of the law, arising upon this phase of the 
evidence, that  the court should have given the ordinary instructions 
with regard to the right of self-defense in  case of assault where a person 
has the right to be. 8. v. Greer, 218 K. C., 660, 666, 12 S. E. (2d),  
238; S. v. Finch, 177 N. C., 599, 600, 99 S. E., 409. 

F o r  error in this respect, the defendant is entitled to a 
New trial. 

MAGNOLIA RIDDLE, BY HER NEXT FRIEND, E. C. RIDDLE, v. WILBURK 
WHISNANT AND J. E. GUY. 

(Filed 8 October, 1941.) 

1. Trial § 2 2 b  

Upon motion to nonsuit, the evidence tending to support plaintiff's 
cause of action is to be considered in the light most favorable to him, 
and he is entitled to every reasonable intendment thereon and every 
reasonable inference therefrom. C. S., 567. 

2. Automobiles 8 24bEvidence held insufficient for jury upon issue of 
respondeat superior. 

Evidence tending to show that the driver of the car was employed in 
a garage, that the employer permitted the employee to take his car for 
use of the employee in driving to his home Saturday night and in re tun-  
ing to work Monday morning, that the employee, in response to question- 
ing by the employer, stated that he would get another car if he had to 
make a trip on Sunday, and that the accident in suit occurred while the 
employee was driving the car on Sunday on a personal errand, is held 
insufficient to be submitted to the jury upon the doctrine of respondcat 
superior. 

BPPEAL by plaintiff from Olive, Special Judge, a t  April-May, 1941, 
Special Term, of YANCEY. Affirmed. 

This is an  action brought by plaintiff against the defendants for 
damages for injuries sustained by the plaintiff while riding as a passen- 
ger in an  automobile, operated by one E. C. Riddle, which collided with 
a 1936 Plymouth Tudor Sedan, on 15 December, 1940, while being 
operated by the defendant Wilburn Whisnani, whom the plaintiff alleges ' 

was acting as agent and servant of his codefendant, J. E. Guy. 
The defendant Wilburn Whisnant filed no answer in the action. The 

defendant J. E. Guy filed an  answer and denied the allegations of the 
complaint. "That a t  said time and place the defendant Wilburn Whis- 
nant  was operating the said Plymouth automobile as agent and servant 
of his codefendant, J. E. Guy." 
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Wilburn Whisnant, a defendant in this action and a witness for plain- 
tiff, testified, in par t :  "I began working for Mr. Guy on December 5th' 
1940, as a mechanic and to help sell anything there was to sell. I was 
paid a straight salary of $10.00 per week. I wo:rked there in the shop 
part of the time. There was no agreement what I was to do, whether 
I was to sell cars, or mechanic or what, I never sold a car. I would 
work around there from eight o'clock in the morning to five in the after- 
noon, I would say, something like that. I live about four,miles from 
Spruce Pine, at  Estatoe. Up until Friday, Deceinber 13th' I would go 
back and forward to work with John Miller. Then John Miller quit 
working there on Friday, the 13th' and I asked Mr. Pierce if I could 
have a car to go to my home and back the next morning. I had a con- 
versation with Mr. Guy, when I started home Saturday. He  asked me 
which car I was going to drive, he asked me if I was going to use that 
car on Sunday and I told him if I was going on sny particular business 
of my own I could get another car. He did not tell me he didn't want 
me to drive that car. He  did not ask me if I was going to drive it 
anywhere on Sunday. He  asked me if I was going anywhere on Sunday. 
I told him not that I knew of, and if I was going anywhere on any 
other business, I could get another man's car. I told him if I was going 
anywhere on particular business, I could get another car. I told him 
I wasn't going to use the car and if I went anywhere on particular 
business I could get another car. I did not tell him anything about 
going to Micaville, and I didn't tell him anything about going anywhere 
with the car on Sunday. At that time, Miss Pearl Wilson was staying 
with us and she lived with Mr. Zeb Thomas at  Micaville. My wife and 
I did not take Pearl Wilson to Zeb Thomas' house at  Micaville on 
Saturday night. She had gone on Friday on the bus. Mrs. Zeb Thomas 
is my wife's aunt, I think. I and my wife went to her aunt's house, 
Zeb Thomas', Saturday night. Miss Faye W i l ~ o n  was there at that 
time. She volunteered to come home with us, arid came home with us 
Saturday night. She is no kin to my wife. I did not see Fred Thomas 
at  all that night. I spent the evening at  Zeb Thomas' house from 
around 7 :30 to around 9 :00 o'clock. On Sunday, I and my wife and 
family went back to Zeb Thomas' at  Micaville, and we took Faye Wilson 
back with us. . . . On Sunday afternoon, I went to see Fred Thomas 
and my wife and two children went along with me. Like I told you a 
while ago, there was no parking place, and I went up to Zeb Thomas' 
house. I t  was where I always parked when I used to live there. Faye 
Wilson was living with her mother upstairs in the same house with Zeb 
Thomas. I took my wife and two children to Zeb Thomas' house, they 
went along with me. We got there around two to two-thirty o'clock. 
. . . Fred Thomas came up to Zeb Thomas' house while my family 
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and I were there, and he and I got in this car and went from Micaville 
up to the J i g  Mine, which was a little better than five miles from Mica- 
ville. That J i g  Mine was between Micaville and Estatoe, my home. 
Fred Thomas and I went to the J i g  Mine and I left Fred Thomas at  
the J i g  Mine. That was about five miles East of Micaville. I then 
went back to Micaville to get my family. Fred Thomas was not with 
me when I went back to Micaville. I got my wife and children and 
Pearl Wilson and i t  was about dusk then. I was going back to see 
Fred Thomas. I wanted to see him before I went home. . . . I 
went back and got my family in Micaville and then was going East 
when this accident happened. This accident happened before I got back 
to the point where I had left Fred Thomas. I had left Fred Thomas 
on this main highway from Micaville to Spruce Pine and the accident 
happened about a mile and a half from Micaville. I had gone back five 
miles to get my family and was about a mile and a half back on the road 
when the accident happened East of Micaville. I n  going from Mica- 
ville to Estatoe to my home, I go right by the place I had left Fred 
Thomas. I did not see Fred Thomas any more that day." 

At the close of plaintiff's evidence, the defendant, J. E. Guy, moved 
for judgment as in case of nonsuit, which motion was allowed, and 
judgment was thereupon rendered by the court dismissing the action as 
of nonsuit. Upon the dismissal of the action, as to the defendant, J. E. 
Guy, the plaintiff took a voluntary nonsuit as to the defendant, Wilburn 
Whisnant, excepted to the ruling of the court in granting the motion of 
nonsuit as to the defendant J. E. Guy, excepted, assigned error, and 
appealed to the Supreme Court. 

Briggs  & Atkins for plaintif f .  
W i l l i a m s  & Cocke for defendant .  

CLARKSON, J. At the close of the plaintiff's evidence, on motion of 
defendant J. E. Guy, the court below granted judgment as in case of 
nonsuit as to him. C. S., 567. I n  this we can see no error. 

On a motion tp nonsuit, the evidence is to be taken in the light most 
favorable to the plaintiff, and he is entitled to the benefit of every reason- 
able intendment upon the evidence and every reasonable inference drawn 
therefrom. 

There seems to be no controversy that the plaintiff was seriously 
injured by the negligence of Wilburn Whisnant. He filed no answer 
to the charge of negligence made by plaintiff against him. 

The questions involved: At the time of the injury to plaintiff, was 
Wilburn Whisnant acting as agent and servant of J. E. Guy; if so, was 
he acting in the scope of his employment at the time of the accident? 
We think the answers must be No. 
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The strongest evidence for plaintiff was that of Wilburn Whisnant, a 
defendant and driver of the car. He  testified, in part: "I was paid a 
straight salary of $10 per week. I worked there in the shop part of the 
time. There was no agreement what I was to do, whether I was to sell 
cars, or mechanic, or what. I never sold a car. I would work around 
there from around eight o'clock in the morning to five in the afternoon, 
I would say, something like that. . . . I did not tell him ( J .  E. 
Guy) anything about going to Micaville and I didn't tell him anything 
about going anywhere with the car on Sunday.'' 

I n  Grier v. Grier, 192 N .  C., 760 (763), is the following: "The 
answer to this question depends upon whether or not the salesman, at  
the time of committing the negligent act, was acting within the 'scope 
of his employment.' One of the leading cases in this State on the ques- 
tion of 'scope of employment' is Sawyer v. R. R., 1*2 N. C., 1. Justice 
Hoke,  quoting from Wood on Master and Servant, says: 'The test of 
liability in all cases depends upon the question whether the injury was 
committed by the authority of the master, expressly conferred or fairly 
implied from the nature of the employment and the duties incident to it. 
The simple test is whether they were acts within the scope of his employ- 
ment; not whether they were done while prosecuting the master's busi- 
ness, but whether they were done by the servant in furtherance thereof 
and were such as may fairly be said to have been authorized by him. 
By "authorized" is not meant authority expressly conferred, but whether 
the act was such as was incident to the performarlce of the duties en- 
trusted to him by the master, even though in oppcsition to his express 
and positive orders.' " 

I n  Covington v. Threadgill, 88 N .  C., 186 (189), we find: '(In Melvin 
v. Easley, 7 Jones, 356, it was conceded by the whole Court, though they 
differed as to other points, that a contract made on Sunday was illegal, 
and could not support an action, upon the ground that the Act of 1741 
(Bat. Rev., ch. 115, sec. 1 )  declared that 'no person shall on Sunday 
exercise the work of his ordinary calling, upon pain that he should 
forfeit and pay one dollar, and it was expressly said that no distinction 
could be admitted between contracts made in contravention of the policy 
of the law, whether mnlum in sp or malum prohibiturn." 

The trip made in defendant's automobile was on Sunday, not in the 
scope of Whisnant's employment, and was without Guy's permission. 
The purpose was personal-an outing and visit by Whisnant, taking his 
wife and two children with him. Whisnant went on an errand of his 
own (to get his wife and children) when the accident occurred. He  
testified: "Fred Thomas and I went to the J ig  Mine and I left Fred 
Thomas at the J ig  Mine. That was about five miles East of Micaville. 
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I then went back to Micaville to get m y  family. Fred Thomas was not 
with me when I went back to Micaville. I got my wife and children 
and Pear l  Wilson and i t  was about dusk then. I was going back to see 
Fred Thomas. I wanted to see him before I went home. . . . I 
went back and got my  family in Micavil12 and then was going East  
when this accident happened. This accident happened before I got back 
to the point where I had left Fred  Thomas." 

I n  Blashfield Cyc., Vol. 5, pages 175-6, sec. 3029, the following rule 
is laid down: "The general rule is that  a servant in charge of his mas- 
ter's automobile, who, though originally bound upon a mission for his 
master, completely forsakes his employment and goes upon an  errand 
exclusively his own, and while so engaged commits a tort, does not 
thereby render the master answerable for such tort under the rule of 
respondeat superior," citing a wealth of authorities. Parro t t  v. K a n t o r ,  
216 N. C., 584. 

We think the cases cited by plaintiff distinguishable from the present 
one. We see no error in the exclusion of the evidence in regard to an  
agreement as to inspecting the automobile of Fred Thomas. It was 
immaterial and irrelevant. 

Fo r  the reasons given, the judgment of the court below is 
Affirmed. 

NATH BLET'INS, EMPLOYEE. V. SELL0 L. TEER, CONTRACTOR, EMPLOYER, 
A X D  STANDARD ACCIDENT INSURANCE COJIPANY, CARRIER. 

(Filed 8 October, 1941.) 

1. Master and Servant 5 53d- 
The jurisdiction of the Superior Court on appeal from the Industrial 

Commission is limited to questions of law or legal inference, the findings 
of fact of the Industrial Commission being conclusivo. 

2. Master and Servant § 55g- 
The Superior Court has no discretionary power to remand the cause 

to the Industrial Commission for further or more complete findings of 
fact when the award of the Commission is supported by findings of fact 
made upon competent evidence. 

3. Same: Master and Servant § 40g-When Commission finds upon sup- 
porting evidence that claimant did not sustain injury as result of acci- 
dent, finding is conclusive and Superior Court mag not remand cause. 

In this proceeding before the Industrial Commission plaintiff's evidence 
mas to the effect that he felt a sharp pain while carrying a heavy load 
in the course of his employment. There was expert opinion evidence that 
claimant has tuberculosis of the spine and arthritis of the lumbar spine, 
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that the arthritis had existed prior to the accideni:, with no opinion as to 
the inception of the tuberculosis, with further medical expert testimony 
that the conditions were not the result of an r~ccident, although they 
might have been aggravated by a quick jerk or definite strain. Held: 
The finding of the Industrial Commission upon the evidence that claimant 
did not sustain his injury as a result of an accident occurring in the 
course of his employment is conclusive, and judgment of the Superior 
Court remanding the cause for further or more complete findings of fact 
is reversed. 

APPEAL by defendants from Phillips, J., at August Term, 1941, of 
'YANCEY. 

This proceeding began before the North Carolina Industrial Commis- 
sion, upon complaint of the plaintiff Blevins, employee, against the 
defendants Teer, employer, and the insurance company, carrier, for 
compensation which the plaintiff alleged to be due him for injuries sus- 
tained while in the employment of the defendant Teer. 

He  claims that he received his injury through accident while helping 
to carry one end of a heavy galvanized iron pipe along and down a 
mountainside, along with several other men. The (evidence bearing upon 
the manner in which the injury was sustained may be summarized as 
follows : 

Some time after plaintiff went into the employment of defendant Teer, 
he was engaged, with others, in carrying pipe lines across the highway, 
and was so engaged at the time of the alleged injury. The pipe line 
was of galvanized steel with a bed of tar on one side of i t ;  plaintiff 
could not say how much the pipe weighed, but there were about eight 
men carrying it and he thought it weighed about one thousand pounds. 
He was holding one end of a stick passed under ihe pipe line, and the 
laborer on the-other side was holding the other end,-the stick bearing 
part of the load. They were undertaking to carry the pipe line down 
the mountain, and plaintiff's position was at  the lower end, where the 
weight naturally fell. 

Plaintiff experienced a little pain in the side of his back. Since that 
time, he complains that he has been "punishing"--hurting in his back 
all the while, and is not able to do any kind of work or to perform any 
kind of gainful labor. This was on 17 December, 11938, and the plaintiff 
appears to have filed his claim on 11 December of' the next year. 

Plaintiff further testified that he had not been able to perform any 
duties in connection with his former work, and did not return to work 
for Teer on the following day because he was unable to do so; that he 
paid little attention to it at  the time, but was unable to get back next 
day, although he thought he would be able to work in a few days. 
Plaintiff testified that he was thirty-eight years of age and prior to this 
occurrence he had been able to do hard, laborious work, "most any kind 
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of work that comes along." H e  stated that he had not received any 
medical attention, except that Dr. Robertson had given him an examina- 
tion. Plaintiff testified that he was not able to do any manual labor, 
spent most of the time in bed, that this condition did not exist prior to 
his injury. On cross-examination he stated that he did not remember 
saying anything to the people around him about being hurt, just went 
home; that the next time he went to a Nello Teer job was on 9 Decem- 
ber, 1939, when he went back to report the accident; and that he had not 
been able to get about all this time, but thought that he might probably 
go back to work any day. He  testified that he did not report the acci- 
dent earlier because he thought that it would not amount to anything, 
but that it had;  that he had waited almost a year to report the accident 
because he thought that he might be able to go back to work. He stated, 
however, that he had consulted many persons about his accident before 
he came to the lawyer, but did nothing about it. 

Corroborative evidence as to the condition of claimant prior to the 
injury and after the injury was furnished by Waitz Blevins, his father, 
and by Arthur Patton. 

Dr. Robertson testified that Blevins came to see him about 7 Decem- 
ber, 1939, complaining of pain in his left testicle, and upon examination 
was found to have a varicocele and enlarged cord. Witness did not 
remember that Blevins made the complaint of pain in his back a t  
that time. Witness stated that varicose veins might cause his back to 
hurt and give him the trouble complained of "on the stand." He stated 
that the condition hk found was, in his opinion, not the result of any 
accident sustained in the manner claimed by plaintiff. 

A second hearing was had before Hon. Pa t  Kimzey, Commissioner, in 
Asheville, on 1 2  November, 1940. This hearing appears to have been 
for the purpose of taking the testimony of Dr. James H. Cherry. 

This witness, after qualifying as an expert, testified that he had made 
an examination of Blevins on 6 August, 1940, at which time he discov- 
ered that Blevins had two definite lesions in his spine, one of which had 
the characteristics of tuberculosis, and the other of osteoarthritis of the 
lumbar spine; in other words, he found that Blevins had tuberculosis of 
the spine and arthritis of the lumbar spine. He  testified that in his 
opinion the arthritis had existed prior to the injury, but had no definite 
opinion with regard to the time when the tuberculosis set in. He  ex- 
pressed his opinion that neither condition was the result of the accident 
described by the plaintiff, nor the result of any strain received at that 
time. Upon a hypothetical question, witness stated that he had a definite 
opinion that the conditions he found were not caused by any such acci- 
dent, but had no definite opinion as to whether they were aggravated 
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by it or not;  he believed, however, that the conditions he found would 
get progressively worse. Witness thought that reccvery from the condi- 
tions found by him was retarded for want of medical care. He  thought 
that tuberculosis could be cured in a certain number of cases, but doubted 
whether the arthritis could ever be cured, although the symptoms might 
be helped or relieved. Witness further stated that he found a condition 
of varicocele in plaintiff's left testicle, and had no definite opinion 
whether such condition might be the result of an ;accident, as that was 
entirely out of his field. He  found no evidence of rupture. 

Witness stated that when he made his examination on 6 August, 1940, 
he found Blevins to be totally disabled. He  tho~lght that the disease 
could easily have been aggravated by the injury, but stated that he had 
never had it clearly in his mind as to how the injury did occur. He  
believed that any strain, if it had occurred, might have exaggerated the 
conditions both of tuberculosis and arthritis to some extent. Witness 
stated that any kind of quick jerk was likely to exaggerate the arthritis. 
He  thought that the tuberculosis presented an old lesion, that the con- 
ditions might have been aggravated by a definite injury, a quick jerk, a 
definite strain. The plaintiff introduced a letter written by this witness, 
couched in technical terms, showing various pathological conditions, 
including the tubercular and arthritic conditions t o  which he testified, 
and stating the impression, '(Apparently the disease was present previous 
to the injury, but could have been easily aggravated by the injury.'' H e  
further stated that at  that time the man was totallj; disabled and should 
have prompt medical attention. 

The conclusion of the hearing Commissioner prating adverse to claim- 
ant, he obtained a hearing before the Full Commission. The Full Com- 
mission, upon all the evidence, found that the claimant did not sustain 
his injury as the result of an accident sustained in the course of his 
employment, and denied compensation. From the judgment of the Com- 
mission, denying such compensation, plaintiff appealed to the Superior 
Clourt of Yancey County. Upon the hearing in ths Superior Court the 
following judgment was entered : 

('This cause coming on to be heard and being heard at  this the August 
Term, 1941, of the Superior Court of Yancey County, North Carolina, 
before his Honor, F. Donald Phillips, Judge presiding and holding said 
court according to law, upon the appeal of the plaintiff from the award 
of the Industrial Commission entered in this cause of date of February 
28, 1941, and upon the transcript of the record and testimony made and 
taken before the North Carolina Industrial Commission and upon argu- 
ment of counsel for plaintiff and defendants : 
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"IT I S  O R D E R E D  AND A D J U D G E D  by the court in its discretion 
that  this cause be remanded to the Nor th  Carolina Industrial Commis- 
sion for further and more complete findings of fact. 

"This the 14th day of August, 1941. 
"F. DOXALD PHILLIPS, 

"Judge Presiding." 
From this the defendant appealed. 

Charles Hutchins for plaintiff, appellee. 
Heazel, iShuford d3 IIartshorn for defendnnf, appellanf. 

SEAWELL, J. The judgment from which appeal is taken was no doubt 
rendered by the court below under a momentary misapprehension of its 
power. We do not know of any situation that  would justify an  appellate 
judge in remanding the proceeding to the Industrial Com~nission as a 
matter of pure discretion "for further or more complete findings of fact" 
where the award or final order of the Commission is in accordance with 
its findings of fact made upon competent evidence. 

An  appeal from an  order or award of the Industrial Commission to 
the Superior Court is only upon matters of law or legal inference. 
Chapter 120, see. 60, Public Laws of 1929; Perkins v.  Sprott, 207 5. C., 
462, 463, 177 S. E., 404, 405; Byrd v. Lumber Co., 207 N .  C., 253, 255, 
176 S. E., 572, 573. The same section provides that  the award of the 
Commission "shall be conclusive and binding as to all questions of fact." 
Reed v.  Lavender Bros., 206 N .  C., 898, 175 S. E., 927; Smith  2). Hauser 
& CO., 206 N .  C., 562, 174 S. E. ,  455; Il7inberr?y zz'. Farley Sfores,  Inc., 
204 N. C., 79, 167 S. E., 475. 

The cases cited in appellee's brief in support of his contention, Uyrd 
v. Lumber Co., supra, and B u t f s  v.  Xonfagz~e  Bros., 208 N.  C., 186, 179 
S. E., 799, bear upon the power of the court to remand a case to the 
Industrial Commission because of newly discovered evidence. Certainly 
there are many instances in which the appellate judge might remand a 
case, and a number of such instances are cited in defendant-appellant's 
brief: Farmer 2'. Bemis 1;urnber Co., 217 N .  C., 158, 7 S. E. (2d) ,  376; 
Rank v. Xotor  Co., 216 K. C., 432, 5 S. E. (2d),  318; Tindall v. Fur-  
nifure Co., 216 N .  C., 306. 4 S. E. (2d) ,  894; Thompson v. Funeral 
IIome, 208 N .  C., 178, 179 S. E., 801; Perkins 1'. Sprott Bros., supra; 
Butts 2). Hontague Bros., 204 N. C., 389, 168 S. E., 215. The list is no 
doubt incomplete, but we are sure that  no investigation will disclose a 
precedent for the order in the case a t  bar. Buchannn v. f l i g h n ~ z ~  Corn- 
mission, 217 N .  C., 173, 7 S. E. (2d) ,  352; Rankin 1).  Alfg. Co., 212 
N .  C., 357, 193 S. E., 389; .McATeill v. Construction Co., 216 N.  C., 744, 
6 S. E. (2d),  491. I t  is true that  this Court has held that  a sudden and 
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unexpected disruption or breaking of the internal tissues caused by a 
strain may, under qualifying conditions, be cornpensable as caused by 
accident arising out of the employment and in itil course. Smi th  v.  
Creamery Co., 217 N.  C., 468, 8 S. E. (2d), 231 ; cf. Moore v.  Sales Co., 
214 N .  C., 424, 199 S. E., 605. But the Commission, having before them 
the very full evidence on this point which we have quoted, did not find 
any lesion attributable to either external or internal accident, or, in fact, 
any accident at  all which might have contributed to plaintiff's condition, 
but seem rather to have attributed this condition to other causes. Davis 
v. Mecklenburg County, 214 N .  C., 469, 199 S. E., 604; Early v.  Bas- 
night & Co., 214 N .  C., 103, 198 S. E., 577; Buchanan v. Highway 
Commission, supra. 

The condition of the plaintiff is such as to arouse the profoundest 
sympathy and pity. I n  his frail body, ravaged by dread tuberculosis 
and stiffened by incurable arthritis, he exemplifies the mystery and 
pathos of human suffering. His absence from the doctor's office may 
have been a matter of necessity rather than choice, since malnutrition is 
listed as one of his afflictions, and he sues here as a pauper. But the 
Commission has found the situation lacking in those conditions which 
would justify attaching responsibility to the defendant, and has made 
its award accordingly. The award is supported by competent evidence, 
is without legal error, and should have been affirmed. McNeill v. Con- 
s t ~ v c t i o n  Co., supra. 

Judgment in the Superior Court will be entered in accordance with 
this opinion. The judgment of the Superior Court involved in this 
appeal is 

Reversed. 

BOARD O F  HEALTH O F  NASH COUNTY ET ALS. v. BOARD O F  COMMIS- 
SIONERS OD' NASH COUNTY ET AL. 

(Filed 8 October, 1941.) 

1. Declaratory Judgment Act § 2a- 
The Superior Court has jurisdiction of a controversy without action 

between the board of health of a county and the county commissioners, 
C. S., 626, in which the facts agreed present the question of the legal 
duties of the respective boards in regard to the appointment of a county 
health officer, which duties, according to how the controversy is deter- 
mined, might be the subject of mandamus, notwithstanding that the pro- 
visions of the Declaratory Judgment Act, ch. 102, Public Laws 1931, are 
not specifically referred to. 

2. Courts § la- 
In invoking the jurisdiction of a court, the parties are entitled to the 

aid of any statute, without specifically naming it, under which such juris- 
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diction may be exercised, provided substantial compliance has been made 
with its terms in presenting the controversy. 

3. Statutes § 5c- 
Chapters 6 and 193, Public Laws 1941, which by their terms apply only 

to  one county, are  local statutes. 

4. Health § 1- 
A law affecting the selection of an officer to whom is  given the duty of 

administering the health laws is a law "relating to health." 

5. Statutes § 2- 

Art. 11, see. 29, of the Constitution of North Carolina is remedial in its 
nature and was intended not only to free the Legislature of petty detail 
but also to require uniform and coiirdinated action under general laws 
in regard to the matters therein stipulated which are related to the wel- 
fare of the people of the whole State, and the application of the section 
should not be denied on any unsnbstantial distinction which would defeat 
its purpose. 

6. S a m e A c t s  applicable to  only one county which provide t h a t  county 
commissioners should approve election of health officer, held void. 

Chapters 6 and 193, Public Laws 1941, providing that the Board of 
County Commissioners of Nash County should approve tbe health officer 
elected by the County Board of Health, and that if he is disapproved the 
County Board of Health should select another, and that if such other 
is not approved, the Secretary of the State Board of Health should 
make the appointment, are local laws relating to health and are  void as  
being in contravention of Art. 11, see. 29, of the State Constitution, and 
the election of the county health officer by the County Board of Health 
under the provisions of the general law, C. S., 7067, is valid and effective 
without reference to any act by the County Commissioners 

BARXHILL, J., took no part in the consideration or decision of this case. 
STACY, C. J., and WINBORNE, J., for dismissal. 

APPEAL by  defendant f r o m  Harris, J .  F r o m  NASH. Affirmed. 

J .  P. Bunn and F. S. Spruill for defendant. 
Leon T. Vaughan and W .  N. Yarborough for plaintiff. 

SEAWELL, J. This controversy is over the  appointment  of a health 
officer f o r  N a s h  County. 

T h e  general l aw on this subject is found i n  C. S., 7067, Michie's Code 
of 1939, and  is as  follows : "The board of heal th shall . . . elect 
either a county physician o r  a county heal th officer, whose tenure of 
service shall be terminable at the  pleasure of the county board of health, 
and  who s11all serve thereafter  unt i l  the second Monday  i n  J a n u a r y  of 
the  odd years of the  calendar. If t h e  county board of heal th of any  
county shall fa i l  to  elect a county physician or  county heal th officer 
within two calendar months of t h e  t ime set in this  section, the  secretary 
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of the state board of health shall appoint a registered physician, of 
good standing in the said county, to the office of county physician, who 
shall serve the remainder of the two years, and shall fix his compensa- 
tion, to be paid by the said county, in prop or ti or^ to the compensation 
paid by other counties for like service, having in view the amount of 
taxes collected by said county." 

Two statutes were enacted by the 1941 General Assembly specially 
applicable to the county of Nash. Chapter 6, Puklic Laws of 1941, and 
chapter 193, Public Laws of 1941, amendatory of the prior statute. 
'These statutes provide substantially that the appointment of a health 
officer of Nash County "shall not become effective until approved by the 
Board of Commissioners of the County of Nash, ' and in chapter 193 
there is the further provision that if the health ofFlcer appointed by the 
board of health shall be disapproved by the Board of County Commis- 
sioners "the person so appointed shall become ineligible for such appoint- 
ment, and the County Board of Health shall, within 30 days thereafter, 
appoint some other person for such position; and should the Board of 
County Commissioners fail to approve this other person so appointed, 
the secretary of the State Board of Health shall appoint," etc. 

The Board of Health, at  the regular stated time for such action, 
appointed Dr. T. 0. Coppedge as Health Officer for a term beginning on 
the second Monday in January, 1941, and ending on the second Monday 
in January, 1943. The defendants have disapproved such election. 
The Board of Health has taken no further action in the matter, con- 
tending that chapters 6 and 193 of the Public Laws of 1941, above 
quoted, are unconstitutional and void because in violation of Article 11, 
section 29, of the Constitution of North Carolina. 

The pertinent part of Article 11, section 29, of the Constitution reads 
as follows : "The General Assembly shall not pass any local, private, or 
special act or resolution . . . relating to health, sanitation, and 
the abatement of nuisances." 

I n  the present proceeding, the parties present this question to the 
court in a controversy without action under C. S., 626, and under such 
provisions of the Declaratory Judgment Act, chapter 102, Public Laws 
of 1931, and amendments, as may be applicable. Neither party has 
raised any question of the jurisdiction of the court, and we are of 
opinion that such jurisdiction obtains. C. S., 626 ; chapter 102, Public 
Laws of 1931; hlichie's Code, sees. 628 (a) ,  et  seq. (1)) (m)  ; Light Co. 
c. Ise ley ,  203 N. C., 811, 820, 167 S. E., 56, 60, 61. I n  invoking the 
jurisdiction of the court, the parties are entitled to the aid of any 
statute, without specifically naming it, under which such jurisdiction 
may be exercised, provided substantial compliance had been made with 
its terms in presenting the controversy. 
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The controversy here is between two important public boards, the 
County Board of Health and the Board of County Commissioners, over 
a matter importantly affecting the administration of the health laws, and 
directly affecting the functions, powers and duties of the said boards, 
which because of the alleged uncertainty of the statutes under which they 
derive their powers, and accordingly as these duties are determined, 
might be subject to mundamus to compel the performance of onlitted 
public duties. I t  is easily seen that  the matters involved are important 
not only to the local authorities and community, but to the people of 
the whole state. 

There is no room to doubt that  chapters 6 and 193, Public La.ws of 
1941, are local. B y  the terms of the statute they apply only to Nash 
County, one out of the one hundred counties of the State. Chapter 6, 
section 3, Public Laws of 1941; S. v. Dixon, 215 X. C., 161, 1 S. E. 
(2d), 521; S. v. Chambers, 93 N.  C., 600. 

This Court is also committed to the proposition that  a law affecting 
the selection of officers to whom is given the duty of administering the 
health laws is a law ('relating to health." S u m s  v. Comrs.  of ~%Iadison,  
217 N .  C., 254, 7 S. E. (2d),  540. 

We hare  become increasingly conscious of the fact that  many of the 
problems which heretofore we have considered purely local are so related 
to the welfare of the whole state as to demand uniform and coordinated 
action under general laws. We believe the section of the Constitution 
which the plaintiffs have invoked was not intended merely as a device 
to free the Legislature from the enormous amount of petty detail that 
had theretofore occupied erery session, hut we think i t  was also framed 
upon the principle that  we have just stated, and therefore i t  should not 
be so construed as to minimize the provision it has made looking to this 
result. I t  is remedial in its nature, and its application should not be 
denied on an  unsubstantial distinction which would defeat its purpose. 
I t  especially mentions general "laws relating to health" as being within 
its protective purview, recognizing that  the alleviation of suffering and 
disease, the eradication or reduction of communicable disease in its 
humanitarian, social, and economic aspect, is a State-wide problem 
mhich ought not to be interfered with by local dilatory laws which are 
so frequently the outcome of local indifferency, or factional and political 
disagreements. 

The position that  a law affecting the selection of a public health 
officer intimately charged with the administration of such laws, where 
contact with the subject is more immediate is not a "law relating to 
health," is not tenable. 
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This is no doubt the rationale of the case in our reports more nearly 
bearing upon the question-Sums v. Comrs. of Madison, supra, in which 
the Court reviewed and declared unconstitutional, as offending the above 
cited section of the Constitution, a local law at variance with the general 
law providing a method of selecting the County I3oard of Health. I t  
applies here with equal aptness and force. 

I n  our opinion, chapter 6, Public Laws of, 1941, and chapter 193, 
I'ublic Laws of 1941, are unconstitutional and void. I t  follows that the 
election of a county health officer by the Board of Health was valid and 
effective without reference to any act by the Cclunty Commissioners. 
The judgment of the court below is 

Affirmed. 

BARNHILL, J., took no part in  the consideration o:r decision of this case. 

STACY, C. J., for dismissal: The proceeding should be dismissed. 
(2. S., 626. Hicks v. Greene County, 200 N. C., 73, 156 S. E., 164; 
Finney v. Corbett, 193 N. C., 315, 136 S. E., 878. The jurisdictional 
requirements set out in the cases just cited are absent from the instant 
record. McIntosh, P. and P., 557. I f  the plaintiff's position be correct, 
the defendant has no interest in the controversy. Conversely, if the 
defendant be correct, there is nothing at issue. Presumably, both boards 
have acted under legislative authority. Board of Education v. Kenan, 
112 N. C., 566, 17 S. E., 485. The beneficiary of such action, it seems 
to me, is the proper person to assert whatever claiin he may have. But 
he is not a party. Nor is it permissible to determme the validity of his 
appointment here. Davis v. Moss, 81 N. C., 303. 

Whose rights are being adjudicated? 
The authorities support a dismissal. Realty Corp. v. Koon, 216 N. C., 

295, 4 S. E. (2d), 850; Burton v. Realty Co., 188 N. C., 473, 125 S. E., 
3 ;  Kistler v. R. R., 164 N. C., 365, 79 S. E., 676; Parker v. Bank, 152 
N. C., 253, 67 S. E., 492; Millikan I ) .  Foz, 84 N. C., 107; Blake v. 
.4skew, 76 N. C., 325; McKethan v. Ray, 71 N. C., 165; Bates v. Lilly, 
65 N. C., 232. The proceeding is not under the Declaratory Judgment 
,4ct, and no effort has been made to invoke its provisions. Nor would 
the record suffice for the purpose. Wright v. McGee, 206 N. C., 52; 
16 Am. Jur., 330. Jurisdiction is always essential. Harrell v. Wel- 
stead, 206 N. C., 817, 175 S. E., 283. 

Constitutional questions are properly decided by the courts only in the 
exercise of the judicial power vested in them by the Constitution. 8. v. 
.Lueders, 214 N. C., 558, 200 S. E., 22. "It is well understood that this 
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d u t y  which sometimes devolves upon  t h e  courts, not  b y  reason of a n y  
superiority in the  judicial to  the  legislative department  of t h e  State, bu t  
of necessity, when t h e  powers of the  people in their  Constitution and  
those reposed i n  the i r  Legislature a r e  brought i n  conflict, is  to  be exer- 
cised only as  the  last resort and  when forced upon t h e  courtn-MacRae, 
J., i n  Board  of Educa t ion  v. Kenan ,  supra.  

My vote is f o r  a dismissal of the  proceeding. 

WIXBORNE, J., joins i n  th i s  opinion. 

CHARLIE MAE HARSHAW v. MARY ELIZA HARSHAW, JOHN MICHAUX 
HARSHAW, JACOB NEWTON HARSHAW AXD WIFE, FAYE H. HAR- 
SHAW, M. R. HARSHAW AND WIFE, CHLO3fA HARSHAW. 

(Filed 8 October, 1941.) 

1 .  Libel and Slander § 7c- 
As a, general rule, pleadings are  privileged when pertinent and relevant 

to the subject under judicial inquiry, however false and malicious the 
defamatory statements may be. 

2. S a m e w h e n  libelous matter alleged in answer is not available as de- 
fense because of estoppeI by judgment, such matter is not privileged. 

Plaintiff instituted proceedings against the children of deceased by a 
former marriage to recover a death benefit fund due her as  widow and for 
the allotment of a year's allowance for herself and two children. Consent 
judgment was therein entered that  the plaintiff was entitled to a substan- 
tial part of the sums demanded, which judgment expressly recited that 
the parties agreed that plaintiff's children were legitimate children of 
deceased. Thereafter plaintiff instituted two proceedings, one for the 
allotment of dower and one on behalf of her children for partition of 
lands. Defendants filed answer in both proceedings in which they alleged 
that  plaintiff had not been legally married to deceased and that her two 
children were illegitimate. Held: Defendants mere estopped by the recita- 
tion in the prior consent judgment from again asserting the defense that 
plaintiff was not the lawful wife of the deceased and that her children 
were illegitimate, and therefore such matter was not relevant and avail- 
able a s  a defense in the subsequent proceedings and were not privileged, 
and nonsuit was erroneously entered in plaintiff's later action for libel. 

3. Judgments 5 30-  
A final judgment judicially determining a particular fact involved is 

conclusive upon the parties or their privies as  to such fact in any subse- 
quent proceeding, whether involving the same subject matter or not, when 
such fact is  again in issue between them. 

4. Libel and Slander 8 2- 
A statement inferring that an innocent woman was guilty of inconti- 

nence and that her children are  illegitimate is  libelous. C. S., 2432. 
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5. Libel and Slander 5- 
The filing of answers in the Superior Court constitutes a publication of 

defamatory statements contained therein. 
WINBORNE, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Phillips, J., at July  Term, 1941, of Mc- 
DOWELL. Reversed. 

This was an action for libel. The plaintiff sought to recover damages 
for the publication of alleged libelous matter contained in the written 
answers filed by the defendants in certain proceedings in the Superior 
Court of Caldwell County, wherein it was stated that the plaintiff was 
ihe mother of two illegitimate children and had n3t been lawfully mar- 
~ i e d  to her late husband. I t  was alleged that the defamatory statements 
contained in the answers were not relevant to the issues nor available as 
a defense in those proceedings. 

The defendants admitted that the statements set out in the complaint 
were contained in the answers referred to, but alleged that the matters 
complained of were stated in pleadings in court, (and constituted perti- 
nent and legitimate defenses to proceedings which involved the plaintiff's 
right to dower in the lands of J. If. Harshaw, her alleged husband, and 
the right of her children to share in the real estate as his heirs at  law, 
and were therefore privileged. 

Plaintiff offered evidence tending to show that she was lawfully mar- 
ried to J. M. Harshaw, and that her two children were born of this 
marriage; that after the death of her husband she and her two children 
instituted action in the Superior Court of McDowell County against 
these same defendants, who are the children of ,T. M. Harshaw by a 
former marriage, for the recovery of a death benefit fund due her as 
widow on the death of her husband, and also for the allotment of year's 
allowance for herself and her children; that this action was terminated 
by a consent judgment wherein she was adjudged er.titled to a substantial 
part of the sums demanded, and wherein was considered and adjudicated 
in her favor her claim for year's allowance as widcw of J. M. Harshaw, 
including allowance for her children; that in  the judgment i t  was 
expressly recited that "plaintiff and defendants have agreed that the said 
Macon Ann Harshaw and Charles Edgar Harshavr, the infant children 
of the plaintiff, Charlie Mae Harshaw, are the legitimate children of 
said J. I F .  Harshaw, deceased," and it was furthe]. recited in the judg- 
rnent that the action was for the purpose of having the rights of the 
parties relating to the plaintiff's year's support and to the death benefit 
fund, "including all questions as to who is the lawful wife of said J. M. 
Harshaw and who are his lawful children, determined and established 
by the judgment of the court." 



N. C.] FALL TERM, 1941. 147 

Plaintiff o'ffered the judgment in evidence and testified she would not 
have consented to the signing of the judgment unless it had adjudged 
that  she was the lawful widow, and her children declared to be the legiti- 
mate children, of J. M. Harshaw. 

Plaintiff offered the court records tending to show that  subsequent to 
the rendition of the judgment referred to she instituted two proceedings 
in the Superior Court of Caldwell County, one for the assignment of 
dower, and the other on behalf of her two children for partition of lands 
of J. M. IIarshaw in that  county, and she introduced the answers filed 
by these defendants in both those proceedings in which were contained 
the defamatory matters set out in her complaint. Plaintiff was per- 
mitted to amend her pleading to conform to the proof by alleging that 
the defendants were estopped by the judgment in the Superior Court of 
McDowell County, in the suit between the same parties, wherein her 
marriage and the legitimacy of her children were judicially established. 

At the conclusion of plaintiff's evidence, defendants' motion for judg- 
ment of nonsuit was allowed, and from judgment dismissing the action 
plaintiff appealed. 

Robert  W .  Proctor  and E. P .  Dameron  for plaintif f ,  appellant.  
Pri tchet t  & Str ickland and M u l l  & P a t t o n  for defendants ,  appellees. 

DEVIK, J. The appeal presents the single question whether the plain- 
tiff may be permitted to maintain her action for libel when the defama- 
tory matter complained of was contained in pleadings filed in  proceedings 
in a court of competent jurisdiction. The defense is that  pertinent 
statements contained in  pleadings in court are absolutely privileged, 
and no action thereon can arise. 

Undoubtedly, the general rule is that  pleadings are privileged when 
pertinent and relevant to the subject under judicial inquiry, however 
false and malicious the defamatory statements may be. B n g g e f t  zl. 
Grady ,  154 N. C., 342, 70 S. E., 618; S i s s ~ n  e. Cramer ,  304 N .  C., 574, 
10 S. E., 676; 33 Am. Jur., 145. But in this case i t  is made to appear 
from the plaintiff's evidence that  in a former suit between the same 
parties, wherein the questions of the legitimacy of her children and her 
lawful marriage were being litigated, these defendants solemnly agreed 
to a judgment containing the recital that the plaintiff ivas the widow of 
J. 3f. Harshaw, and that her children were his legitimate children. 
Thereafter, the defendants filed answers in two other proceedings in 
court between the same parties concerning the same or similar subject 
matter, and again set out tbe defamatory charges of incontinence on the 
part of the plaintiff and the illegitimacy of her children. Under these 
circumstances, may the defendants be permitted to interpose the defense 
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of absolute privilege to an action for libel for repeating clarges which 
by solemn agreement and by judicial determinat Lon had been declared 
untrue? We cannot so hold. We think the defendants were estopped 
by the judgment, and that the defamatory matter set up in the answers 
was not relevant and available as a defense. The occasion in this respect 
was no longer one of absolute privilege. The defendants were stripped 
of the protection accorded statements in judicial pleadings by the former 
judgment to which they were parties and to which they agreed, and may 
not now be heard to claim privilege for the publication of defamation 
which i t  thus had been judicially established wm false. Armfield v. 
Moore, 44 N .  C., 157; Crawford v. Crawford, 214 N.  C., 614, 200 S. E., 
421; Gibbs v. Higgins, 215 N .  C., 201, 1 S. E. (2d), 554. "There is no 
doubt that a final judgment or decree necessarily affirming the existence 
of any fact is conclusive upon the parties or their privies, whenever the 
existence of that fact is again in issue between them, not only when the 
subject matter is the same, but when the point comes incidentally in 
question in relation to a different matter, in the same or any other 
court.'' 2 Freeman on Judgments, sec. 670. 

That the matter contained in the answers, of which plaintiff com- 
plains, is libelous (C. S., 2432; Bryant v. Reedy, 214 N .  C., 748, 200 
S. E., 896), and that the filing of the answers in the Superior Court of 
Caldwell County constituted publication, seems beyond question. Hedge- 
peth v. Coleman, 183 N .  C., 309, 111 S. E., 517; Davis v. Retail Stores, 
211 N.  C., 551, 191 S. E., 33; Flake v. News Co., 212 N.  C., 780, 195 
S. E., 55. 

We conclude that the court below was in error in allowing motion for 
judgment of nonsuit, and that the judgment must be 

Reversed. 

WINBORNE, J., took no part in the consideration or decision of this 
case. 

ELIZABETH E. FLETCHER, ADMINISTRATRIX OF JAMES RALPH FLET- 
CHER, DECEASED, V. SECURITY LIFE AND TEUST COMPANY. 

(Filed 8 October, 1941.) 

1. Insurance !j 3 8 -  
In construing double indemnity clauses in life policies, the terms "acci- 

dental death" and "death by external accidental means" are not synony- 
mous, since the second term connotes not only that death be unforeseen 
and unexpected but also that the means motivating or causing death be 
unusual, unforeseen, and fortuitous. 
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2;. Same- 
A spinal anesthesia was administered insured preparatory to a gall 

bladder operation. The anesthetic affected the respiratory system and 
caused death. Held: Even though the death was accidental in that it was 
unforeseen and unexpected, the cause of death was the administration of 
the anesthetic, which was not accidental but was voluntarily authorized 
and intentionally given, and therefore the death was not caused by "exter- 
nal accidental means" within the terms of the policy in suit. 

3. Same- 
A spinal anesthesia was administered insured preparatory to a gall 

bladder operation. Shortly thereafter insured's respiratory system was 
adversely affected, and, in the excitement caused by the sudden emergency, 
insured's head was lowered although the proper treatment would have 
been to raise the head in such circumstances. Held: Even conceding that 
the lowering of the head mas accidental and produced death, the act of 
lowering the head left no visible contusion or wound on the exterior part 
of insured's body, prescribed as a prerequisite to the recovery of double 
indemnit~ in the policy in suit. 

APPEAL by plaintiff from Phillips, J., a t  May Term, 1941, of YADKIN. 
Affirmed. 

Civil action to recover under the double indemnity provision of a life 
insurance policy. 

Plaintiff's deceased, while confined in a hospital for treatment for 
chronic inflammation of the gall bladder, agreed to submit to an opera- 
tion therefor. d spinal anesthesia was administered. Shortly there- 
after and before the operation was begun he complained of shortness of 
breath and his respiration became graduated and shallow. Notwith- 
standing the emergency efforts of the doctors his respiratory system be- 
came completely paralyzed or anesthetized and the patient died. 

Spinal anesthesia is injected below the level of the site of the contem- 
~ l a t e d  operation. The extent of its effect upward is due partly to gravity 
and partly to the force with which it is injected. I t s  upward rise is 
controlled largely by lowering or raising the patient's head. The further 
his head is lowered the more apt  it is that  the fluid will reach his respira- 
tory system and brain center. There is evidence that  after his respira- 
tory system began to fai l  his head was lowered still further. 

The injection of the spinal anesthesia was of the kind and under the 
circumstances in  known and approved use in the medical profession and 
was given or administered in the usual and ordinary way. I t  was the 
usual and ordinary dose as to volume and as to amount, and the point a t  
which injection was made in the spinal column was the point ordinarily 
used for injections. The force used was not unusual and the instruments 
used were the proper ones. 

The  provisions in the policy upon which suit was instituted is as 
follows : 
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"The company will pay the beneficiary double the face amount of this 
policy upon receipt of due proof that the death of the insured occurred, 
independently and exclusively of all other causes, from accidental drown- 
ing or as a direct result of bodily injuries effected through external, 
violent and accidental means, where there is a visible contusion or wound 
on the exterior part of the body." 

*4t the close of the evidence for the plaintiff, the court, on motion of 
the defendant, dismissed the action and entered jc.dgment as of nonsuit. 
Plaintiff excepted and appealed. 

W .  M .  Allen and Hoke F. Henderson for appel1,znt. 
Manly, Hendren d Womble and I .  E. Carlyle fw appellee. 

BARNHILL, J. Are the terms "accidental death" and "death by exter- 
nal accidental means" synonymous ? Plaintiff's right to recover depends, 
in a large measure, upon the answer. 

Upon this question there is a distinct cleavage of judicial opinion. 
Some courts hold that they are synonymous-others that they are not. 
With us it is not a novel question. This Court has already adopted 
the view that there is a distinct difference in the meaning of the two 
terms and that the coverage of the policy is materially affected by the 
use of the one or the other. Scott v. Ins. Go., 208 N .  C., 160, 179 S. E., 
843; Harris v. Ins. Co., 204 N .  C., 385, 168 S. E., 208; Xehaffey v. 
Ins. Co., 205 N. C., 701, 172 S. E., 331. This ini,erpretation, we think, 
is supported by the better reasoning and is in accord with the weight of 
authority. 

"Ac~idental '~ means that which happens by chance or fortuitously, 
without intent or design and which is unexpected, unusual and unfore- 
seen. 29 Am. Jur., 706-7, see. 931. "Accidental means" refers to the 
occurrence or happening which produces the resuli and not to the result. 
That is, "accidental" is descriptive of the term "means." The motivat- 
ing, operative and causal factor must be accidental in the sense that it 
is unusual, unforeseen and unexpected. Under fhe majority view the 
emphasis is upon the accidental character of the causation-not upon 
the accidental nature of the ultimate sequence of the chain of causation. 

The insurance is not against an accidental result. To create liability 
it must be made to appear that the unforeseen and unexpected result 
was produced by accidental means. The stipulated payment is to be 
made only if the death, though unforeseen and unexpected, was effected 
by means which are external, violent and accidental. IIarris v. Ins. Co., 
supra; Mehaffey v. Ins. Co., supra; Scott v. Ins. Co., supra; Ins. Co. 
v. Belch, 100 Fed. (2d), 48 (overruling Ins. G o .  v. Dodge, 11 Fed. 
[2d], 486, relied on by plaintiff) ; Order of United Commercial Travel- 
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ers C. Shanc ,  64 Fed. (2d),  55;  Landress v. Ins .  Co., 291 U.  S., 491, 
78 L. Ed., 934. See also 1 3  A. L. R., 662, 39 A. L. R., 83, 59 A. L. R., 
1295; 29 Am. Jur. ,  708; Cornelius on Accidental Means, pp. 7 and 8. 

I f  the death resulted from the use of ordinary means voluntarily 
employed in  a not unusual or unexpected way i t  is not produced by 
accidental means. I'. S. Mutual  Accident dsso .  v. B a r r y ,  131 U .  S., 
100, 33 L. Ed., 60, Anno. 7 A. L. R., 1131. Hence, i t  has been held 
that unanticipated injuries or death resulting from the use of an  anes- 
thetic, Davis  11. I n s .  Co., 73 Fed. (2d),  330, or the administration of 
Butyn, Order of Cni ted Commercial Travelers  v. Shame, supra, is not 
produced by accidental means. 

I n  addition to the usual and ex~ec ted  sedative effect of the anesthetic 
injected into the spine of the deceased, there occurred an  unexpected 
result due to the collapse of the respiratory system. I f  it  be conceded 
that  there was an  accidental death caused by external means-the injec- 
tion of the anesthetic-the fact still remains that the "means" was not 
accidental but was voluntarily authorized and was intentional. Davis  
v. I n s .  Co., supra;  96 A. L. R., 599; C. 8. iWutual Accident Asso. v. 
B a r r y ,  supra;  29 i lm. Jur. ,  714. 

~ u t  the plaintiff contends that  she offered evidence tending to show 
that  the head of the deceased was accidentally or unintentionally lowered 
after the anesthetic had begun to affect the respiratory system of the 
deceased and that  the lowering of the head tended to further increase 
the risk and caused the death. She contends that  this evidence brings her 
case within the provisions of the policy. This contention cannot be 
sustained. I f  we concede that  t h i s  evidence tends to show "death by 
accidental means" no visible contusion or wound on the exterior part  of 
the body was caused thereby. There is no causal connection between 
the wound made by the injection and such "death by accidental means." 
The wound was voluntarily made with the full consent of the deceased. 
Such death by accidental means arose out of circumstances which de- 
veloped thereafter. 

I f  the cause of the death of plaintiff's intestate is referred to the 
injection of the anesthetic, only an accidental death from an intentional 
act performed in the usual and ordinary way, with the full consent of 
the deceased, is established. The element of accidental means is absent. 
I f  we relate it to the accidental lowering of the patient's head in the 
excitement caused by the sudden emergency which arose when his 
respiratory system became affected, there was no exterior visible wound 
or contusion caused thereby. Hence, the judgment of the court below 
is i n  accord with the division of thought on the subject to which we 
adhere. 

Bffirmed. 
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WHITE WAY LAUNDRY, INC., AND S. T. INGRAM AND R. B. LEMMOND 
v. W. D. UNDERWOOD, TRADING UNDER THE FIRM NAME OF W. D. 
UNDERWOOD COMPANY, AND A. B. FARQUI3BR COMPANY, LIM- 
ITED. 

(Piled 8 October, 1941.) 

1. Appeal and Error § 10e: Judgments § 1-Court may not make order 
substantially affecting rights of parties out of term and outside district 
except by consent or unless authorized by statute. 

Upon the hearing of an order to show cause why certain temporary 
injunctions granted in the cause should not be continued, the nonresident 
defendant made special appearance and moved l,o dismiss for want of 
valid service on it, and the resident defendant inlroduced an affidavit by 
the nonresident defendant to the effect that the nonresident was a partner- 
ship and not a corporation. The court held that the affidavit did not 
constitute a general appearance by the nonresident and plaintiff appealed. 
The nonresident made special appearance and moved to dismiss the ap- 
peal. The resident defendant, after expiration of the term, filed excep- 
tions to plaintiffs' statement of case on appeal. Upon the hearing to 
settle case on appeal upon the date set out of term and out of the district, 
the court found that the nonresident had theretofore made a general 
appearance and that the appeal was thereby rendered moot. Held: The 
power of the court was limited to settlement of case on appeal, C. S., 644, 
and the court was without power to iind that the nonresident had made a 
general appearance and to dismiss the appeal as moot. 

2. Evidence 8 1- 
The courts will take judicial notice of the political subdivisions of the 

State and will note the judicial districts in which the respective counties 
lie. 

APPEAL by defendant A. B. Farquhar  Company, Limited, from 
,Stevens, J., a t  Chambers in Warsaw, Duplin County, North Carolina, 
on 9 August, 1941-action pending in Lee County. 

Civil action for recovery for breach of warranty as to a boiler. 
Plaintiffs i n  their original complaint allege that  defendant A. B. 

Farquhar  Company, Limited, is a corporation. 
I t  appears that  i n  this action two notices to show cause why certain 

temporary injunctions should not be continued to final hearing, and 
motion to dismiss warrant  of attachment issue herein, came on for hear- 
ing before Stevens, Judge presiding over Superior Court of Lee County, 
of Sanford, on 31 January,  1941. On such hearing, the attorney for 
defendant Underwood introduced in evidence an  affidavit of Francis 
Farquhar,  in which it is stated that  he is "treasurer of the A. B. Farqu- 
h a r  Company, Limited, a partnership association organized under the 
laws of the State of Pennsylvania," and in which it is further stated: 
"This affidavit is made solely for the use of W. 11. Underwood and is 
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not an appearance for A. B. Farquhar Company, Limited." Thereupon, 
plaintiffs moved the court to rule and hold that the filing of this affidavit 
constituted a general appearance by the A. B. Farquhar Company, 
Limited, which had prior thereto filed in this cause two special appear- 
ances and moved to dismiss for that it is a partnership, and conse- 
quently the attempted service of summons on Secretary of State of the 
State of North Carolina for it, is void-the ruling upon which the court 
had not acted. The court overruled the motion. Plaintiffs excepted. 
Stevens, Judge, at said time and place, entered an order, continuing the 
restraining orders, and, by consent of plaintiffs and W. D. Underwood, 
dissolving the attachment, and in which "it is further found as a fact 
that the affidavit of Francis Farquhar introduced at this hearing does 
not constitute a general appearance for the defendant A. B. Farquhar 
Company, Limited." Plaintiffs objected and excepted to that portion 
of said order finding that the said affidavit does not constitute a general 
appearance for the A. B. Farquhar Company, Limited, and appealed to 
the Supreme Court. 

On 14 February, 1941, plaintiff made statement of case on appeal and 
served copy on W. D. Underwood Company, and had the sheriff of Lee 
County serve a copy on "D. B. Teague, attorney for A. B. Farquhar 
Company, Limited." Defendant TJnderwood filed exceptions to case on 
appeal as served by plaintiffs. Defendant A. B. Farquhar Company, 
Limited, through its attorneys, D. B. Teague, and Gavin, Jackson & 
Gavin, entered special appearance for the purpose of the motion only, 
reserving its right to be heard on special appearances theretofore filed, 
and moved to dismiss the appellants' statement of case on appeal for the 
following reasons, briefly stated: (1) That the appellants did not give 
notice of appeal in open court at  the time of the rendition of the order 
from which appeal is taken; ( 2 )  that the appellants have not given 
notice of appeal as required by C. S., 642, and, hence, service as made 
is too late; and ( 3 )  for that the order is interlocutory and the appeal 
is premature. 

The January-February Term, 1941, of Superior Court of Lee County 
was a two weeks term, and lasted through 4 February, 1941. 

Thereafter, Stevens, Judge, set 3 o'clock p.m., on 8 August, 1941, and 
his office in Warsaw, North Carolina, as the time and place for settling 
said case on appeal, at which time and place counsel for plaintiffs and the 
defendants W. D. Underwood and A. B. Farquhar Company, Limited, 
were present. Counsel for plaintiff moved that the court find the facts 
and sign an order thereon. Whereupon, Stevens, Judge, after finding facts 
substantially as hereinabove set out, overruled the motion of A. B. Far- 
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quhar Company, Limited, to dismiss the plaintiffs' statement of case on 
appeal and further finds and concludes as follows : "On consideratiorl of 
the third ground set out, it appearing that pending plaintiffs' appeal 
which is prosecuted for the sole purpose of obtaining a ruling of the 
Supreme Court, that the defendant A. B. Farquhar Company, Limited, 
had prior to 31 January, 1941, entered a general appearance in this 
court; and the undersigned finding that the said A. B. Farquhar Com- 
pany, Limited, had since 31 January, 1941, upon the facts found, 
entered an appearance which the undersigned holds is in fact and in law 
a general appearance in this cause, and has thereby rendered plaintiffs' 
appeal moot, the undersigned declines to settle and certify case on appeal 
to the Supreme Court." 

Defendant A. B. Farquhar Compaiiy, Limited, excepts and appeals to 
Supreme Court, and assigns error. 

R. R. Hoyle for plaintiffs, appellees. 
D.  B. Teague and E.  L. Gavin  for defendant, clppellant. 

WINBORNE, J. Appellant challenges the authority of Stevens, J., 
after adjournment of January-February Term, 1941, of Superior Court 
of Lee County, and when in another district, to find facts upon which to 
hold, and to adjudge that, after the entry of the order from which plain- 
tiffs had appealed to Supreme Court, appellant had made a general 
appearance in the cause, thereby rendering moot the question involved 
on appeal by plaintiffs then pending. The uniform decisions of this 
Court sustain the challenge. Branch v. Walker ,  $12 N. C., 87; Delafield 
v. Construction Co., 115 N .  C., 21, 20 S. E., 167; M a y  v. Ins.  Co., 172 
N .  C., 795, 90 S. E., 890; D u n n  v. Taylor,  187 N .  C., 385, 121 S. E., 
659; Bisanar v. Sutt lemyre,  193 N .  C., 711, 138 E.  E., 1 ;  9. v. Crowder, 
195 N .  C., 335, 142 S. E., 222; Turnage v. Dunn,  196 IT\'. C., 105, 144 
S. E., 521; Drug Co. v. Patterson, 198 N. C., 548, 152 S. E., 632; 
Hinnant  v. Ins. Co., 204 N. C., 307, 168 S. E., 206; Pendergraph v. 
Davis, 205 N .  C., 29, 169 S. E., 815; Bank v. H a p m a n ,  208 N. C., 191, 
179 S. E., 759, and others. 

I n  Bisanar 21. Suttlemyrt?, supra, the Court said: "It is the uniform 
holding in this jurisdiction that, except by consent, or unless authorized 
by statute, a judge of the Superior Court, even i.1 his own district, has 
no authority to hear a cause, or to make an order substantially affecting 
the rights of the parties, outside of the county n which the action is 
pending," citing numerous decisions. 

While it is provided by statute, C. S., 644, that when the judge from 
whose ruling appeal is taken to Supreme Court, has left the district 
before notice of disagreement as to case on appeal, he may settle the case 
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on  appeal  without  re tu rn ing  to t h e  district, he has  no au thor i ty  t o  d o  
more, except by consent, which is lacking in t h e  present case. 

I n  this connection the  Court,  i n  accordance with a well established 
principle (8. v. R. R., 141 N. C., 846, 54 S. E., 294)) takes judicial 
notice of t h e  political subdivisions of the State, and  notes t h a t  Lee 
County, where the  present action is pending, is i n  t h e  F o u r t h  Jud ic ia l  
District,  and  t h a t  Warsaw, where the  order  of Stevens, J., was made, is  
i n  Dupl in  County  i n  t h e  S ix th  Jud ic ia l  District.  

T h e  decision here is  without  prejudice t o  t h e  r ights  of the  parties on 
hearing of question when and  if presented a t  appropriate  t ime and  place 
before a judge authorized t o  act. 

Reversed. 

GEORGE W. SMITH v. RIcDOWELL FURNITURE COMPANY, A CORPORA- 
TION, WILLIAM E. STEVENS, TRUSTEE IN BANKRUPTCY OF McDOWELL 
IWRNITURE COMPANY, AND J. H. L. MILLER AND FRED C. MORRIS, 
PARTXERS, TRADING AS BUILDERS SUPPLY COMPANY, A PARTNERSHIP. 

(Filed 8 October, 1941.) 

1. Removal of Causes 5 4a- 
In  determining the question of separability, the allegations of the com- 

plaint control, and when the complaint states a cause of action against 
defendants a s  joint tort-feasors the motion of the nonresident defendant 
to remove to the Federal Court on the ground of diversity of citizenship 
and separable controversy must be denied. 

2. Torts 3 4- 
v 

In law the term "joint tort-feasors" includes those who commit separate 
wrongs without concert of action or unity of purpose, when the separate 
wrongs are concurrent as to time and place and unite in setting in opera- 
tion a single, dangerous and destructive force which produces a single 
and indivisible injury, and plaintiff may consistently and properly join 
such joint tort-feasors as  defendants in one action. 

3. Ftenioval of Causes § 4-Complaint held to  allege cause of action 
against defendants a s  joint tort-feasors, and  cause is not separable. 

A complaint alleging that one defendant maintained a pipe over and 
across a street through which i t  forced steam, forming a blanket of fog 
or steam in the street, that plaintiff, while operating his car along the 
street, suddenly ran into this bank of fog or vapor which completely 
blinded him, that a t  the same time the agent of the other defendants was 
driving a car in the opposite direction along the street In a careless and 
reclrless manner and that owing to plaintiff's inability to sw because of 
the steam vapor and owing to the high rate of speed and rcckless manner 
in which the other car was being driven, a collision occurrcd, proximately 
causing serious personal injury to plaintiff, and that the wrongful acts of 
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the defendants concurred in causing such injury, is held to state a cause 
of action against defendants as joint tort-feasors and the cause alleged is 
not separable. 

APPEAL by defendant McDowell Furniture Company from Gwyn, J., 
at June Term, 1941, of MCDOWELL. Affirmed. 

Petition for removal to United States District Court by defendant 
.McDowell Furniture Company on the grounds of diversity of citizenship 
and separable controversy. 

Plaintiff instituted this action to recover damages for personal inju- 
ries. I t  is alleged in the complaint, in substance, that the defendant, 
in the operation of its plant in Marion, N. C., m,zintains a steam pipe 
line leading from the boiler to the large radiators located in  the building, 
thence through the wall to the western margin of Henderson Street and 
that while its plant is in operation steam or vapor is forced through the 
pipe over and across Henderson Street, forming a blanket of fog or 
steam in the street; that plaintiff was operating an automobile along 
Henderson Street and suddenly ran into this bank of steam or vapor 
which completely blinded him; that at  the same time the agent of the 
other defendants was operating an automobile on Henderson Street in 
a reckless and careless manner and at  a high rate of speed, going in the 
opposite direction; that owing to his inability to see due to the steam 
vapors and the high rate of speed and reckless manner in which the 
other automobile was being operated a collision clccurred, proximately 
causing serious personal injuries to him; and thst  the said wrongful 
acts of said defendants concurred in causing such injuries. 

Defendant made a special appearance and moved to dismiss. The 
motion was denied And the defendant gave notice of appeal and obtained 
an extension of time within which to serve case on appeal, but the 
appeal was not perfected. Thereafter, and within the time to answer, 
defendant filed petition to remove to the Federal Court. The clerk 
denied the petition and the defendant appealed. 

When the appeal from the clerk came on to be heard before the judge 
below he concluded that the complaint did not state a separable cause of 
action. For that and other reasons set forth in the judgment the order 
of the clerk was affirmed and the petition was denied. Defendant 
hfcDowell Furniture Company excepted and appealed. 

G. F. Washburn and P. J .  Story for plaintiff, appellee. 
Heazel, Shuford & Hartshorn for appellant McDowell Furniture Com- 
pany. 

BARNHILL, J. The motion to remove is based on the allegation of 
diversity of citizenship and separable controversy. The diversity of 
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citizenship is not controverted. Does the complaint state a separable 
cause of action? This is the primary question presented. 

The test of separability lies in the complaint and the cause of action 
therein stated. I f  the cause of action, as stated, is not separable the 
motion must be denied. Lackey  v. R. IZ. ,  219 N. C., 195; Burleson 11. 

Snipes,  211 N .  C., 396, 190 S. E., 220; Rucker  v. Snider  Bros., Inc.,  
210 N .  C., 777, 188 S. E., 405; T r u s t  Co. v. R. R., 209 N .  C., 304, 183 
S. E., 620; Hood v. Richardson, 208 N.  C., 321, 180 S. E., 706; X e w -  
berry v. Fertilizer Co., 202 N .  C., 416, 163 S. E., 116; B r o w n  v. R. R., 
204 N. C., 25, 167 S. E., 409; Penner v. Cedar W o r k s ,  191 N .  C., 207, 
131 S. E., 625; T i m b e r  Co. v. Ins .  Co., 190 N.  C., 801, 130 S. E., 864. 

A plaintiff may sue joint tort-feasors in one action and he has the 
right to have the cause tried as for a joint tort, and in such case no 
separable controversy exists. W h i t e  v. R. R., 146 N .  C., 340; Crisp v. 
Lumber  Co., 189 N.  C., 733, 128 S. E., 146; R. R. v. Miller, 217 U. S., 
209; R. R. v. Thompson ,  200 U .  S., 206. "Defendant has no right to 
say that an action shall be several which a plaintiff elects to make joint." 
Powers v. R. R. Co., 169 U. S., 92, 42 L. Ed., 673; Crisp v. Lumber  Co., 
supra. 

I n  law the term "joint tort-feasors" includes those who commit sepa- 
rate wrongs without concert of action or unity of purpose, when the 
separate wrongs are concurrent as to time and place and unite in setting 
in operation a single, dangerous and destructive force which produces a 
single and indivisible injury. Bost v. hfetcalfe, 219 N .  C., 607; Moses 
v. Morganton, 192 N.  C., 102, 133 S. E., 421; Rucker  v. Snider Bros., 
supra, 26 R. C. L., 746; Cooley on Torts (3rd), 246. 

The well established and familiar rule that a plaintiff may consist- 
ently and properly join as defendants in one complaint several joint 
tort-feasors applies where different persons, by related and concurring 
acts, have united in producing a single or common result upon which 
the action is based. Bost  21. Netcal fe ,  supra; Rucker  P. Snider  Bros., 
supra. 

Applying these principles to the facts alleged in the complaint we 
concur in the conclusion of the court below that the complaint does not 
allege a separable cause of action. Under the allegations of the com- 
plaint neither act alone caused the injury complained of. I t  was the 
concurrence of such acts in time and place which inflicted a single and 
indivisible injury. I f  the plaintiff prevails the liability of the defend- 
ants cannot be apportioned. Each is liable for all the resulting injuries. 

As in no event is the cause removable, we need not discuss other 
questions presented. 

The judgment below is 
Bffirmed. 
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C. Q. WALKER v. HICKORY PACKING COMPANY. 

(Filed 8 October, 1941.) 

1. Food 8 13-Evidence held insufficient fo r  ju~y on  cause i n  t o r t  by 
retailer-consumer against manufacturer of spoiled food. 

Plaintiff's evidence was to the effect that he is a retailer and bought 
lard from defendant manufacturer, some of which he consumed in his own 
household, that the bucket of lard which he took home, although white 
and hard on top, was rancid underneath, that he ate  some of the lard 
in a meal prepared by his daughter and that  as  21 result thereof he sus- 
tained personal injuries. Plaintiff further testified that  the lard had an 
"odor like carrion," that  the biscuits which were .prepared with the lard, 
some of which he ate, had a rank odor and that  l ~ h e n  pulled open "they 
knocked you down." Held: Defendant's motion to nonsuit on the cause 
of action sounding in tort should have been allowed, if not upon the issue 
of negligence for want of evidence as  to how the lard was manufactured 
or  what caused i t  to be bad or when i t  became rancid, then upon the issue 
of contributory negligence. 

2. Appeal a n d  Er ror  § 41- 
When it  is  determined on appeal that nonsuit should have been allowed 

on plaintiff's cause of action sounding in tort, defendant's assignment of 
error addressed to the refusal of the court to require plaintiff to elect 
between tort and contract is  eliminated. 

:3. Foods § 13- 
Evidence that a retailer bought lard from a manufacturer, that  the 

lard, although white and smooth on top in the container buckets, was 
rancid and spoiled underneath, is held sufficient to support a recovery on 
a cause of action for breach of implied warranty to the extent of the 
amount paid for the lard. 

SEAWELL, J., dissents. 

APPEAL b y  defendant  f r o m  Guiyn, J., a t  Apr i  
ERFORD. 

Civi l  action b y  dealer a n d  ul t imate consumer 

.1 Term, 1941, of RUTH- 

to recover of manufac-  
t u r e r  f o r  alleged negligence a n d  breach of contract i n  the  manufac ture  
a n d  sale of food products intended f o r  h u m a n  consumption. 

T w o  causes of action a r e  set out  i n  the  complaint,  both bottomed on 
t h e  same state  of facts, (1) the  one based on negligence, (2)  t h e  other 
on  breach of war ran ty .  

I n  t h e  first' cause of action, plaintiff alleges t h a t  dur ing  the summer 
of 1938 h e  was i n  t h e  mercant i le  business i n  t h e  town of R u t h ,  Ruther -  
fo rd  County, and  purchased f r o m  the  defendant, a processor of meat  
and  meat  products, f o r  resale a n d  consumption, numerous quantities of 
lard,  obtaining same f r o m  defendant's t ruck  as  it called a t  his store, 
usual ly on  Tuesdays a n d  F r i d a y s  of each week; t h a t  on 24 J u n e  he 
purchased 7 or  more four-pound buckets of l a rd  which were negligently 
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prepared by the defendant, rancid and unfit for human consumption; 
that on Sunday night following, he took one of the buckets to his home; 
that on the next morning his daughter used some of the lard i11 preparing 
breakfast, including biscuits; that plaintiff ate the biscuits, became 
nauseated, and suffered much pain as a result thereof. Plaintiff further 
alleges that he sold lard from the other buckets to customers who were 
unable to use it or were rendered sick from its use, and that as a conse- 
quence his customers ieft him, forcing him out of business to his great 
injury and damage. 

I n  the second cause of action, the plaintiff reaffirms the facts as set 
out in the first cause of action and seeks to recover the damages alleged 
on the theory of implied warranty. 

The defendant denied liability, pleaded contributory negligence and 
that the plaintiff's injuries, if any as alleged, were not within the con- 
templation of the contracting parties. 

Plaintiff testified that he is 56 years of age and weighs 240 pounds; 
that he was nauseated from the lard his daughter used in cooking break- 
fast; that he purchased the lard from defendant's agent; that it was in 
a four-pound bucket bearing the label: "Hickory Packing Company- 
Pure Hog Lard" ; that the bucket was closed with an unsealed lid which 
was easily removable; that he walked half a mile or more to his store 
after breakfast and later called a doctor who prescribed a laxative. 

Plaintiff further testified: "The biscuits had a rank odor. We ex- 
amined the lard in the container after breakfast. I t  looked hard on 
top, where she ran her finger down in the middle of it, like most ladies 
do, down so deep it got rotten and had an odor. I t  was as rotten as lard 
gets, and had an odor like carrion. . . . (Cross-examination) I 
farmed all my life up to the last four or five years, and have rendered 
lard. I had been buying lard from the Hickory Packing Company 
several months before this bad lard was purchased. Q. These biscuits 
did not smell as badly as biscuits you have made of your own lard? 
A. Absolutely. Q. How bad did they small? A. When you pulled them 
open they knocked you down. Absolutely the lard was rotten, the top 
part wa; white a n i  solid and it was rotten after you went into it. I 
could feel it. I could see it and I could smell it." 

Dr. C. F. Gold, who was called to attend the plaintiff, testified: "I 
visited him upon his call, at  the store. He  was waiting on customers. 
He  said he was nauseated and had been having some trouble with his 
stomach. I told him to take a laxative. . . . I suppose I was in 
the store with him 10 or 15 minutes. . . . His onlv comnlaint was 
that he was nauseated and vomiting. Most often in summer-time a lot - 
of people have intestinal upsets. I could not swear the lard caused it, 
could not be positive. From my examination of him and his talk, he 
needed elimination, regardless of what caused the nausea. . . . The 
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lard Mr. Walker showed me there at the time I prescribed for him 
appeared to have a very rancid, bad odor." 

The defendant offered no evidence. 
Issues of negligence, contributory negligence, warranty, breach and 

damages were submitted to the jury and answered in favor of the plain- 
tiff. 

From judgment on the verdict, the defendant appeals, assigning errors. 

Boucher & Boucher and Stover P. Uunagan for plaintiff, appellee. 
E d d y  8. Merritt and C. W .  Bagby for defendant, appellant. 

STACY, C. J. The impression is gained from a careful perusal of the 
record that the demurrer to the evidence on the first cause of action 
should have been sustained, if not for failure tcl establish actionable 
negligence on the part of the defendant, then upon the ground of con- 
tributory negligence. 

There is no evidence tending to show how the lard was manufactured, 
or what caused it to be bad, or when it became rancid. I t  is in evidence, 
however, that the lard was "rotten and had an odor like carrion" when 
used by the plaintiff some time after its purchase, and that the biscuits 
which he ate "had a rank odor . . . when you pulled them open 
they knocked you down." This defeats recovery on the first cause of 
action. S m i t h  v .  S ink ,  211 N .  C., 725, 192 S. E., 108. 

I t  also eliminates the assignment of error addressed to the refusal of 
the court to require the plaintiff to elect upon which cause of action he 
would proceed. Craven County  v .  Inves fment  Co., 201 N .  C., 523, 160 
S. E., 753; I r v i n  v .  Harris ,  182 N.  (I., 647, 109 S. E., 867; Huggins 
v .  Waters,  167 N.  C., 197, 83 S. E., 334; H a w k  7). Lumber Co., 145 
1:. C., 48, 58 S. E., 603; Reynolds v. R. R., 136 X. C., 345, 48 S. E., 
76!; ; Davis v .  V a n  Camp  Packing Go., 189 Iowa, :'75, 176 N. W., 382; 
26 C. J., 787. 

The evidence is sufficient to support a recovery on the second cause of 
action to the extent of the amount paid for the lard. The action is 
between the dealer-purchaser and manufacturer-vendor. Thomason v. 
Baklard & Ballard Co., 208 N .  C., 1, 179 S. E., 30; Swi f t  d Co. v. 
Aydlet t ,  102 N.  C., 330, 135 S. E., 141; Causey v. Llavis, 185 N .  C., 155, 
116 S. E., 401. 

I t  results, therefore, that judgment of nonsuit will be entered on the 
cause of action sounding in tort, and a new trial awarded on the cause 
of action sounding in contract. 

Reversed on first cause of action. 
New trial on second cause of action. 

SEAWELL, J., dissents. 
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S T A T E  v. E D  AYRES. 

(Filed 8 October, 1941.) 

Intoxicating Liquor § -Whether owner had knowledge that car was 
being used in transportation of intoxicating liquor held for jury upon 
the evidence. 

An instruction that if the jury should find by the grenter weight of the 
evidence that petitioner, the owner of a car seized while being used in 
the unlawful transportation of intoxicating liquor, aided her husband in 
attempting flight to avoid arrest, to answer in the affirmative the issue 
of petitioner's knowledge that the car was being used for the transporta- 
tion of liquor, is error when petitioner testifies that she did not know her 
husband was transporting liquor and that she thought the sheriff was pur- 
suing them to serve a capias on her husband for a past offense, there being 
no evidence inconsistent with such belief on the part of petitioner, and the 
credibility of petitioner's testimony being for the jury. 

APPEAL by petitioner, Dessie Ayres, from S i n k ,  J., a t  J u l y  Civil Term, 
1941, of AVERY. New trial. 

This was a proceeding to reclaim an  automobile which had been seized 
by the sheriff while i t  was being used in  the unlawful transportation of 
intoxicating liquor. Ch. 1, Public Laws 1923, section 3411 ( f )  ; Michie's 
Code. A t  the time of its seizure the automobile was being driven by 
Ed Ayres, who was arrested and charged with the offense. Thereafter 
Mrs. Dessie Ayres filed petition in  accordance with the statute for the 
release of the automobile, claiming i t  as her own and alleging that  its 
use in  transporting liquor was without her knowledge and consent. The 
sheriff filed answer admitting tha t  petitioner was the owner of the auto- 
mobile, but asserting that  she was present in the automobile a t  the time, 
and that  transportation of the liquor was with her knowledge and con- 
sent. The  issue thus raised was tried before a jury, who found for their 
verdict that  the use of the automobile i n  the unlawful transportation of 
liquor was not without petitioner's knowledge and consent. From judg- 
ment on the verdict ordering sale of the automobile, petitioner appealed. 

Attorney-General McMul lan  and Assistant Attorneys-General Bru ton  
and Pat ton  for the State .  

George L. Greene and Charles Hughes  for petitioner, appellanf.  

DEVIN, J. The prohibition statute, in force a t  the time and place 
where this controversy arose, empowers the sheriff, upon discovering a 
person in  the act of transporting intoxicating liquor, to take possession 
of the vehicle used in the unlawful transportation and to arrest the 

f3-220 



162 I N  T H E  SUPREME COURT. [220 

person in charge thereof, the vehicle to be released from custody upon a 
claimant therefor giving proper bond for its return. 

The statute further provides: "The court, upon the conviction of the 
person so arrested, shall . . ., unless the claimant can show that 
the property seized is his property, and that the same was used in trans- 
porting liquor without his knowledge and consent, with the right on the 
part of the claimant to have a jury pass upon his (claim, order a sale by 
public auction of the property seized." 

Upon the trial of the issue raised by the petition of Mrs. Dessie Ayres 
for the restoration of her automobile, which had been seized by the sheriff 
while it was being used by her husband, E d  Ayres, in the unlawful 
transportation of intoxicating liquor, the following pertinent facts were 
made to appear: I t  was admitted that the automobile in question was 
the property of petitioner. Petitioner and her husband on the evening 
before the seizure of the automobile had spent the night with petitioner's 
sister in Alleghany County. Petitioner's husband had left the house at  
seven o'clock next morning with the automobile and returned about 
eight. She then got in with him and they proceeded on their return to 
petitioner's mother's in Mitchell County. While they were proceeding 
through Avery County the sheriff of that county passed the car of the 
petitioner on the highway, being driven by E d  Ayres, recognized him, 
turned his car and followed for the purpose of serving a capias on 
E d  Ayres on account of some previous case. E d  Ayres recognized the 
sheriff and attempted to escape. The chase extended some distance, but 
ended with the sheriff's overtaking the car and serving the capias on 
E d  Ayres. Several cases of whiskey were found in the trunk of the car 
which was locked. The car was seized. 

The petitioner testified she did not know any whiskey was in the car, 
and that it was being transported without her knowledge and consent. 
She also testified that when she saw the sheriff pursuing the car, she told 
her husband to stop, and that she thought the reason her husband was 
running away was that the sheriff had a capias for him. The sheriff 
testified that when he overtook the automobile, the petitioner's husband, 
E d  Ayres, said in her presence that ('he told her to watch me (the 
sheriff), he would watch the road. I understood she was scared at the 
lvay he was driving." 

I n  his charge to the jury the court gave the following instruction: 
"The court charges you as a matter of law that if you shall find by the 
greater weight of the evidence that petitioner, while the sheriff was in 
pursuit of her husband at the wheel of her car, aided and abetted her 
husband by watching the sheriff and he watching the road in order that 
he might the better make his flight and get-away, then the court charges 
you to answer the issue" against the petitioner. This instruction was 
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repeated in language of similar import. T o  this instruction petitioner 
duly noted exception and assigns same as error. 

i n  examination of the evidence as i t  appears i n  the record leads us to 
the conclusion that  this instruction was erroneous and prejudicial. Evi- 
dence that  petitioner watched the pursuing sheriff, or aided her husband 
in  attempting flight to avoid arrest on a capias for a past offense, would 
not necessarily lead to the conclusion that  she knew intoxicating liquor 
was concealed in  the trunk of the automobile. On  the contrary, she 
testified she did not know of the presence of the whiskey and she thought 
her husband was fleeing to avoid service of the capias. The testimony 
of the sheriff, upon which the instruction excepted to was based, was not 
inconsistent with the t ru th  of this statement. The  credibility of the 
witness was a matter for  the jury. 

While i t  does not affirmatively appear that  E d  Ayres has been con- 
victed of unlawful transportation of the whiskey found in petitioner's 
car, i t  seems the issue raised by the petition and answer was tried by 
consent a t  the civil term. 

For  the error uointed out there must be a new trial of the issue raised 
by petitioner's claim that  her automobile was being used in unlawful 
transportation of intoxicating liquor "without her knowledge and con- 
sent." 

New trial. 

DORIES EUGENE DAVIS v. FRANK 8. PEARSON, ADMINISTRATOR OF 

MARIE PEARSON. 

(Filed 8 October, 1941.) 

1. Evidence 5 32- 
h party, as witness in his own behalf, may not testify against the 

administrator of a deceased person as  to transactions with the deceased 
which are essential or material in establishing liability against the estate. 
C. S., 1595. 

2. Same- 
In this action against an administrator to recover for personal injuries, 

defendant filed answer alleging that a t  the time of the accident causing 
injury to plaintiff and death of intestate, plaintiff and not intestate was 
driving the car. Held: Plaintiff's testimony that he was unable to drive 
a car and that a t  the time of the accident he and one other person were 
in the car, when taken in connection with other evidence tending to show 
that intestate mas such other person and customarily drove the car, is 
within the prohibition of C. S., 1795, as being of a transaction with a 
deceased person material in establishing liability on the part of the estate. 

CIVIL ACTION to recover damages for personal injury, tried before 
Phillips, J., a t  J u n e  Term, 1941, of WILKES. 
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I t  is alleged in the complaint that  the plaintiff, a young man of 21 
years of age, was riding in  the automobiie of the defendant's intestate, 
driven by her, a young woman of about the same age, on the late evening 
of 26 December, 1938, from North  Wilkesboro to Statesville; tha t  the 
automobile was operated a t  a negligent and unlswful rate of speed, 
causing i t  to leave the highway, miss a bridge and land in a creek, 
thereby injuring the plaintiff and killing the defendant's intestate. 

I t  is denied in the answer that  the defendant's intestate was driving 
the automobile and averred tha t  the plaintiff was driving i t ;  and i t  is 
also denied that  the automobile was being operated in a negligent and 
unlawful manner a t  the time alleged. 

The jury answered the issues as to the actionable negligence of the 
defendant's intestate and the damage of the plaintiff in favor of the 
plaintiff, and from judgment predicated on the ~ e r d i c t  the defendant 
appealed, assigning errors. 

T r i v e t t e  & I fo lshouser  and  W .  H.  M c E l w e e  for plaintif f ,  appellee.  
Ha?yes d2 H a y e s  for de fendan t ,  appel lant .  

SCHEKCX, J. The plaintiff, over objection of the defendant, was per- 
mitted to testify, in substance, that  neither before nor after 26 December, 
1938, was he able to operate an  automobile; that  about 6 o'clock in the 
afternoon of that  day he started from North Willresboro to Statesville 
in an  automobile, that  there were two people in the automobile, that  he 
went as f a r  as Snow Creek, and the last thing he remembers was he 
went off in a trance or something like sleep, that  it was dark and he 
could not see anything, that  he went off of the road and was knocked 
unconscious, that  he went off the road "where the curve begins right 
above the bridge," that  the road was v e t  and it was raining and foggy 
a t  the time, that there is an  extremely steep hill for about 50 yards before 
the road reaches the bridge; that  when he came to after the automobile 
ran  into thL creek he was lodged on a rock, that  he could not walk and 
was helped up and carried to the hospital; that  thc auton~obile in 
which he was riding was a blue Packard 1938 or 1!339. 

Following the testimony of the plaintiff he offered further evidence 
tending to show that  thc automobile in which h,? was riding, a blue 
Packard, was the automobile of the defendant's intestate, that  she was in 
the auton~obile a t  the time, that  the plaintiff did not drive an automobile, 
and that  the intestate was seen driving this autornobile a t  other times 
prior to 26 December, 1938, and that  the body of the intestate was found 
near where the autonlobile landed in the creek. 

The qnestion presented i s :  Was the testimony of the plaintiff con- 
cerning a personal transaction between him and the defendant's intestate 
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within the contemplation of C. S., 17952 We are of the opinion, and 
so hold, that the answer is in the affirmative. The transactions contem- 
plated by the statute and concerning which a party to an action is pro- 
hibited from being examined as a witness in  his own behalf against the 
administrator of a deceased person are such transactions as are essential 
or material links in the chain establishing liability against the estate of 
such deceased person. B o y d  v. Williams, 207 N. C., 30, 175 S. E., 832. 

While it is true the plaintiff did not testify directly that he was riding 
in an automobile operated by the defendant's intestate, he did testify 
that he was riding in an automobile in which there were only two per- 
sons, and offered other evidence tending to prove that the defendant's 
intestate was the other person than himself in the automobile and that 
he did not operate an automobile and that the defendant's intestate did. 
His testimony that he did not operate an automobile but was riding in 
an automobile with another person was at  least material, if not essential, 
to the establishment of his case, and was therefore concerning a trans- 
action between the witness, a party, and a deceased person, the defend- 
ant's intestate, as contemplated by the statute. '(Indeed, an analysis of 
many cases leads to the conclusion that, where the transactions and com- 
munications become an essential or material link in the chain establish- 
ing liability against the defendant, the philosophy of the statute, as inter- 
preted and applied in the decisions, would exclude them from the con- 
sideration of the jury." B o y d  v. Williams, supra. 

Holding as we do that the admission of testimony of the plaintiff 
above delineated was error, there must be a 

New trial. 

LOUIS W. SI\.IITH v. BERT MOORE, TRADING AND DOING BUSINESS A 6  

MOORE AUTO SALES. 

(Filed S October, 1941.) 

1. Master and Servant § 2 1 b  
In order for the doctrine of respondeat superior to apply it must be 

made to appear that the relationship of master and servant existed be- 
tween the wrongdoer and the person sought to be charged, and that the 
particular act in which the employee was engaged at the time was within 
the scope of his employment and was being performed in furtherance of 
his master's business, and proof of general employment alone is not suffi- 
cient. 

2. Automobiles 9 24bEvidence held insufficient to be submitted to the 
jury on the doctrine of respondeat superior. 

The evidence tended to show that defendant's automobile salesman and 
a prospective purchaser each were planning a trip to another town with 
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their respective friends for social purposes, that they joined their parties 
at the suggestion of the salesman for companionship and their own pleas- 
ure and incidentally so that the prospect could drive the demonstrator on 
the trip over to "try it out" and provide the meam of transportation for 
the return trip. The evidence further tended to show that the prospect 
drove the demonstrator to the other town and that then the salesman 
asked the prospect how he liked the car and that. after a favorable re- 
sponse nothing further was said in regard to selling the car, but that the 
parties thereafter engaged in purely social activitie!j and that the accident 
in suit occurred some several hours later as the salesman was driving the 
car on the return trip. Held: The evidence is insufficient to be submitted 
to the jury on the doctrine of respo?zdeat superior. 

APPEAL by defendant from Gwyn, d., at  June-July Term, 1941, of 
RUTHERFORD. Reversed, 

Civil action to recover damages for personal injuries received by 
plaintiff while a passenger on an automobile being operated by one Don 
Yelton, alleged agent or employee of defendant. 

Defendant employed Yelton as an automobile salesman on a commis- 
sion basis with a drawing account allowance. Yelton owned his demon- 
stration car but operated i t  with defendant's license tag attached. He  
used the car both for business and for pleasure. Plaintiff had been 
regarded as a prospective purchaser and had been irlterviewed by defend- 
ant and by Yelton in September or October, 1940. At the time the 
automobile was demonstrated to him Yelton worked on his own time and 
paid his own expenses. 

On Sunday afternoon, 5 January, 1941, plaintif? was at  the home of 
Miss Mary Miller, with whom he had been keeping company. They 
had planned to go to Chimney Rock for dinner. YeIton went to the 
Miller home just as they were preparing to leave. He  inquired as to 
where they were going. Upon being told he said: "Well, I want you 
to drive a good automobile. We want you to drive over to Morganton." 
He went on to say that he and Mrs. Yelton and a Mrs. Twitty were 
going to take his niece, Mrs. Cox, on her car and wanted plaintiff to 
drive Yelton's car over and have dinner and all come back together. 
They were going to the home of Mrs. Cox in Morganton. He said "for 
me to drive this one over there and we would have dinner and all come 
back on his car, the one he wanted me to drive around." 

Plaintiff and Miss Miller changed their plans, deciding to go with 
Yelton and his friends to Morganton. After they got out on the porch 
Yelton said to plaintiff: "Take my car down to the Washburn Filling 
Station and have five gallons of gas put in it." I3e replied: "My car 
has plenty of gas and has a heater and we will go in mine." Yelton 
replied: "No, I want you to drive this Ford up :here and try it out." 
Plaintiff further testified: "He did not say anything to me on this occa- 
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sion other than he wanted me to drive this car and try it out on a trip." 
When they got to Morganton Yelton asked plaintiff how he liked it and 
plaintiff said: "It handles very nicely." Nothing further was said in 
respect to plaintiff's use of the car or as to the nature of its operation, 
and nothing was said about buying or selling. 

The parties got together in Morganton at  the home of Mrs. Cox about 
6 :30 or 7:00 o'clock. They remained there about 20 minutes and had 
cocktails. They then drove around Morganton for about a half-hour, 
returned and had more cocktails. They had a steak dinner at about 
10:30. After dinner the party, other than Mrs. Cox, started back to 
Rutherfordton on Yelton's car with Yelton driving. The automobile 
was wrecked and plaintiff received personal injuries. 

Appropriate issues were submitted to and answered by the jury in 
favor of plaintiff. 

From judgment thereon defendant appealed. 

Boucher & Boucher, Stover P. Dunagan, and Charles F .  Gold, Jr., for 
plaintiff, appellee. 

Hamrick & Hamrick for defendant, appellant. 

BARNHILL, J. The doctrine of respondeat superior applies only when 
the relation of master and servant is shown to exist between the wrong- 
doer and the person so sought to be charged at  the time of and in respect 
to the very transaction out of which the injury arose. Liverman v. 
Cline, 212 N.  C., 43, 192 S. E., 849; Linville v. Nissen, 162 N. C., 95, 
77 S. E., 1096; Ban Landingham v. Scwing Machine Co., 207 N. C., 
355, 177 S. E., 126; Cole v. Funeral Home, 207 N. C., 271, 177 S. E., 
126. Proof of general employment alone is not sufficient to impose 
liability. Tribble v. Swinson, 213 N.  C., 550, 196 S. E., 820; Liverman 
v.  Cline, supra. I t  must be made to appear that the particular act in 
which the employee was at the time engaged was within the scope of his 
employment and was being performed in the furtherance of his master's 
business. Grier v. Grier, 192 N. C., 760, 135 S. E., 852; Liverman v. 
Cline, supra, and cases cited. Liability of the master is not to be deter- 
mined by the extent of the authority of the agent, but by the purpose of 
the act in which the agent was engaged at the time. Grier v. Grier, 
supra; Riddle v. Whisnant, ante, 131. 

Plaintiff and Miss Miller were invited to join Yelton's party for their 
companionship and their own pleasure and so that plaintiff could drive 
Yelton's car to Morganton and thus provide a means of transportation 
for the return to Rutherfordton. The record clearly discloses that the 
request that plaintiff drive Yelton's car on the trip over and "try it out" 
was purely incidental to the primary purpose, which was social. Even 
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if we concede that the trip in part was for demonstl.ation purposes-and 
this is not supported by the evidence-the business ended and the party 
was on as soon as they gathered at  the home of Mrs. Cox. All the 
evidence discloses that from thence on the parties were gathered together 
for personal pleasure and entertainment. After arriving at  the home of 
Mrs. Cox they had cocktails and then rode around Morganton for some 
time. They then returned for more cocktails and ended the evening's 
pleasure with a steak dinner at about 10 :30. After this, near midnight, 
they started on the return trip and the accident occurred. The only 
reasonable conclusion to be drawn from this evidence is that plaintiff, 
E'elton and their associates on this occasion were engaged in a purely 
social enterprise, wholly disconnected from and .m nowise related to 
Yelton's duties as an employee of defendant. 

Defendant stresses the contention that Yelton was an independent 
contractor. He  likewise argues that the record fails1 to disclose any suffi- 
cient evidence of negligence. As we are of the opinion that defendant's 
motion for judgment as of nonsuit should have been allowed the imma- 
teriality of these contentions at  this time becomes apparent. 

The judgment below is 
Reversed. 

YADKIN VALLEY MOTOR COMPANY, INC., AND MRS. LILLIE MARTIN 
v. THE HOME INSURANCE COMPANT O F  NEW YORK. 

(Filed 15 October, 1941.) 

1. Insurance g 44b: Automobiles g 4- 
A certificate of title issued by the Department of Revenue some two 

months after the date in question is some evidence of title on the date in 
question when there is other evidence that application for the certificate 
was filled out by the dealer's bookkeeper two months prior to its date of 
issuance and that the certificate dated title as of that date and not the 
date of issuance. 

2. Insurance g 44b: Appeal and Error § 39- 

Where, in an action on a policy of collision insurance, nonsuit is prop- 
erly entered as to the dealer for want of evidence that the dealer had a 
lien on the automobile, defendant insurer's exception to the admission of 
par01 evidence as to the alleged conditional sales contract between plaintiff 
dealer and plaintiff purchaser becomes immaterial. 

3. Chattel Mortgages 9 1- 
A note signed by the purchaser to the dealer i:n which the purchaser 

agrees to pay a stipulated sum monthly for twelve months cannot be 
construed as a lien or mortgage in itself. 
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4. Evidence § 22- 
I n  this action on a policy of automobile collision insurance, insurer 

defended solely on the ground that plaintiff insured was not the owner 
of the car. Held: Cross-examination of (insured a s  to the previous owner- 
ship of the car and previous wrecks involving the car and previous can- 
cellations of insurance thereon was not germane to the controversy and 
was properly excluded, the rule that  a party has the absolute right to 
cross-examine an adverse witness being limited to matters testified to in 
the examination-in-chief which a re  germane to the controversy. 

5. Appeal a n d  E r r o r  § 39- 
The admission of certain testimony over objection cannot be held preju- 

dicial when other evidence of the same import is  admitted without objec- 
tion. 

6. Insurance § 50--Charge construed a s  a whole held t o  fairly present in- 
surer's defense and  exception to excerpt therefrom cannot be sustained. 

I n  this action on a n  automobile collision policy insured defended solely 
on the ground that  plaintiff was not the owner of the car but that in 
fact the car was owned by plaintiff's brother and was refinanced in plain- 
tiff's name in order to obtain insurance. Insurer admitted the execution 
and delivery of the policy, that premiums thereon had been paid, and that 
the car was damaged by upset or collision. Insurer did not tender an 
issue relating to the validity of the policy, and the determinative issue 
submitted to the jury without objection was as  to plaintiff's ownership of 
the car. Held: An exception to a n  excerpt from the charge that insurer 
admitted that the policy was in full force and effect a t  the time of the 
collision cannot be sustained when the context of the charge from which 
this excerpt was taken is that notwithstanding that the policy was in 
full force and effect plaintiff insured could not recover unless she was the 
owner of the car. 

7. Trial 5 36- 
A charge will be construed contextually as  a whole, and appellant's 

exception to an isolated portion of the charge cannot be sustained when 
such portion read contextually with the rest of the charge is  not preju- 
dicial. 

8. Trial 8 3% 
If a party desires more specific instructions or fuller definitions of 

words or phrases used in the charge he must aptly tender prayer for  
special instructions. 

APPEAL by defendant  f r o m  Phillips, J., and a jury, a t  J u n e  Term, 
1941, of WILKES. NO error. 

T h i s  is a civil action to  recover t h e  sum of $500.00 under  a n  insurance 
policy f o r  damages t o  a n  automobile resulting f r o m  collision or  upset. 
T h e  defendant denied t h a t  t h e  plaintiff was the  unconditional and  sole 
lawful  owner of t h e  automobile a t  the  time the  policy was issued and 
a t  the  t ime of the  loss o r  damage thereto. F r o m  the  judgment upon  the  
verdict i n  favor  of plaintiff defendant appealed t o  the  Supreme Court,  
and  assigned errors. 
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The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the plaintiff, Mrs. Lillie Martin, the owner of that certain 
automobile described in the complaint on the 5th day of October, 1938, 
and the 11th day of October, 1938 1 Answer : 'Yes..' 

''2. What amount, if any, is the plaintiff, Mrs. Lillie Martin, entitled 
to recover from the defendant ? Answer : '$500.00.' " 

The court below rendered judgment on the verdict. The defendant 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material ones and necessary facts will be set forth 
in the opinion. 

W .  H. M c E l w e e  and H a y e s  & H a y e s  for p l a i n t i f .  
J o h n  R. Jones and H e l m s  & Mull iss  for d e f e n d a d .  

CLARKSON, J. At the close of plaintiff's evidence and at  the conclu- 
sion of all the evidence, defendant made motions for judgment as in 
case of nonsuit. C. S., 567. Upon the latter motion the court below 
sustained the motion as to Yadkin Valley Motor Co., Inc., and over- 
ruled the motion as to Mrs. Lillie Martin. The e:rceptions and assign- 
ments of error made by defendant as to the court below overruling the 
motion for judgment as of nonsuit, as to Mrs. Lillie Martin, cannot be 
sustained. I t  does not appear in the record that plaintiff, the Yadkin 
Valley Motor Co., Inc., had a lien on the automobile in controversy. 
The question of par01 evidence to establish a lien is hereafter considered. 

Admissions by defendant : "The defendant admits : (1) That the 
policy sued upon was executed and delivered by the defendant. (2 )  
That the premium on the policy sued upon was fully paid at  the time 
the policy was issued and delivered. (3) That the automobile described 
in the policy and referred to in the complaint was damaged by collision or 
upset on or about 11 October, 1938. (4) That the 'Yadkin Valley Motor 
Co., Inc., is a corporation organized, existing and doing business under 
the laws of the State of North Carolina." 

The plaintiffs introduced in evidence insurance pdicy #3165487, dated 
5 October, 1938, issued by the Home Insurance Company of New York 
covering one used Ford DeLuxe Coupe, Motor #4256460, 1938 model; 
said exhibit or policy being marked "Plaintiff's Exhibit A" 

The plaintiffs introduced in evidence summons in the action, dated 
2 January, 1939, served 9 January, 1939. The following is in the 
record: "Q. Mrs. Martin, how much do you owe the Yadkin Valley 
Motor Go., Inc., on that automobile? Ans. : $408.36. Court: She can 
testify to what she owes them. Q. Did you owe the same amount on 
October 11, 19382 Ans. : Yes, sir." 
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The exhibit indicates that it is a note signed by Mrs. Lillie Martin to 
Yadkin Valley Motor Co., Inc., for $408.96, dated 5 October, 1938, 
"Undersigned jointly and severally promise to pay to the order of 
Yadkin Valley Motor Co., Inc., at  the office of Commercial Credit Com- 
pany, Charlotte, North Carolina, 12 monthly installments of Thirty-four 
and 08/100 Dollars-$34.08 each." This note was transferred by the 
Yadkin Valley Motor Co., Inc., to the Commercial Credit Company. 
The plaintiff, Yadkin Valley Motor Company, Inc., having no lien on 
the automobile in question, nonsuit as to it was properly ganted.  There 
is no language in the note by which it could be construed as a lien or 
mortgage. The exceptions and assignments of error made by defendant 
on this aspect are immaterial, as the Yadkin Valley Motor CO., Inc., is 
eliminated from the controversy. An attempt to establish a lost lien 
and defendant's motion to nonsuit, which was allowed, made this aspect 
immaterial, therefore defendant's exceptions and assignments of error 
cannot be sustained. 

Mrs. Lillie Martin testified, in par t :  "My name is Mrs. Lillie Martin. 
I am one of the plaintiffs in this action. . . . On October 5, 1938, 
I owned a 1938 model Ford coupe. The paper which you hand me is 
the title to the car that I owned. (Plaintiffs offer in evidence certificate 
of title marked D. The defendant admits that the certificate of title 
was issued by the Department of Revenue of the State of North Caro- 
lina, but objects to the introduction of the certificate of title upon the 
ground that it was issued on December 5th, 1938, which was exactly 
two months after the date of the alleged purchase by the plaintiff and 
almost two months after the date of the collision.) This is my insurance 
policy; I got it through the mail. I owned the automobile described 
in the insurance policy on October 11, 1938. On that date it was 
wrecked. The reasonable market value of the automobile just prior to 
the time it was wrecked was $600.00, in my opinion. The reasonable 
market value of the automobile just after it was wrecked, in my opinion, 
was $50.00." 

The defendant contends that the questions involved are: 
(1) Did the court err in admitting as evidence of ownership of the 

automobile the certificate of title issued approximately two months after 
the time of the purchase of and collision or upset to the automobile in 
question? We think not. 

I n  the record, on cross-examination of Kenneth Brooks, by defendant 
(bookkeeper for the Yadkin Valley Motor Co., Inc., on 5 October, 
1938)) he testified: "She signed the title that day. Q. She did sign the 
title? Ans. : Yes, sir. Q. And you sent off the application for the title 
that day? Ans. : I don't remember the day the title was sent off. Q. 
Do you know why you didn't get the certificate of title on that car until 
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Dec. 5th? Ans.: No, sir. Q. Did you keep the application until after 
the wreck happened? Ans.: I don't remember the day the title was 
mailed off to the Department a t  Raleigh. Q, You attended to that 
yourself, she didn't have anything to do with i t ?  A m .  : KO, sir;  she did 
not. Q. Well, this is the certificate of title that you are talking about, 
Plaintiff's Exhibit D, isn't i t ?  Ans.: Yes, sir. Q. And it is dated 
December 5, 19382 Ans. : The day it is issued and the title is dated 
October 5, 1938." 

On the certificate of title is the following: ('And that the applicant 
has stated under oath that said applicant is the owner of said motor 
vehicle apd that i t  is subject to the following liens and none other: 2nd 
Lien-Amount-Kind-Date-Favor of. 1st Lien Amount $408.96- 
Kind C. S. C.-Date 10-5-38-Favor of Yadkin Valley Motor Co., Inc., 
Korth Wilkesboro, N. C." 

We think this was some evidence, the probative force was for the jury 
to determine, to sustain plaintiff's contention that she was the owner of 
the car in question. 

The evidence indicates that she made application on 5 October, 1938, 
but the Revenue Department did not issue the certificate until 5 Decem- 
ber, 1938. This action was brought 2 January, 1939. 

(2 )  Did the court err in permitting the plaintiff and her witnesses to 
prove by parol testimony the existence and contents of the allegedly lost 
conditional sale contract to Yadkin Valley Motor Co., Inc., which com- 
pany was not a named insured in the policy sued upon, and which com- 
pany was nonsuited at  the conclusion of all the evidence? We think not. 

The question of parol evidence as to an alleged conditional sale con- 
tract, we think, has been eliminated from this co~troversy. The court 
below, on motion of defendant, sustained the motion to nonsuit the 
Yadkin Valley Motor Co., Inc. This, on defendant's motion, made this 
evidence immaterial. 

I n  the record is the following: "Court: What :I want to get in  the 
record here is that you are stating if the jury should find from the 
evidence in  this case and by the greater weight that Mrs. Martin was 
the owner of that automobile in question on the 5th day of October, 
1938, and on the 11th day of October, 1938, the sole owner with the 
exception of the outstanding lien to the Commercia:l Credit Company or 
the Yadkin Valley Motor Co., Inc., that you are not contesting the 
payment of the policy, if the jury should find she is the owner of i t  on 
those dates. Attorney for defendant: No, sir, we are perfectly willing 
to pay our policyholders whatever we owe them, but we don't want any- 
body else coming in. Attorney for plaintiff: As I understand it-he 
will pay the full amount of the policy and then the adjustment of the 
lien will be between Mrs. Martin and the Yadkin Valley Motor Co., 
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Inc. Court: No, sir, he said he would pay whatever the jury said. 
Attorney for defendant: I mean we will pay whatever we are liable for 
under the policy. Let's get this stipulation in the record. The defend- 
ant, Home Insurance Company, takes the position that under the policy 
introduced in the case of the Yadkin Valley Motor Co., Inc., is not a 
named assured, and is not a party to the contract, that the named 
assureds are Commercial Credit Company and Mrs. Lillie Martin, and 
the liability, if any, of the defendant is to its named assureds only and 
that the Commercial Credit Company is asserting no claim under the 
policy. Court: You are also taking the position if there are any liens 
outstanding on this car that that is a matter between the lien-holders 
and Mrs. Lillie Martin? Attorney for defendant: That is right, sir. 
Court: And that you are not interested in what their adjustment shall 
be of any loss of any as due under the policy? Attorney for defendant : 
We don't even get in that. We are not asking that the Commercial 
Credit Company or anybody else claim any liens or any part of it." 

(3)  Did the court err in refusing to allow the defendant to cross- 
examine the plaintiff and her witnesses with reference to the ownership 
of and previous wrecks involving the automobile in question, and with 
reference to previous cancellations of insurance thereon by other com- 
panies? We think not. 

(4) Did the court err in permitting a cross-examination of a witness 
for the defendant, which cross-examination tended to charge the witness 
with an attempt to defraud the plaintiff, and in refusing to allow the 
witness to explain on re-direct examination? We think not. 

No issue was tendered by defendant to raise the questions complained 
of. The only one not objected to was as to whether the plaintiff was 
the owner of the automobile. 

'(A party has the right to an opportunity to fairly and fully cross- 
examine a witness who has testified for the adverse party. This right, 
with respect to the subject of his examination-in-chief, is absolute and 
not merely a privilege. A denial of it is 'prejudicial and fatal error.' " 
Bank v. Motor Co., 216 N. C., 432 (434), and cases cited. 

The defendant cites the above cases, wherein the law is well settled, 
but the cross-examination must be germane to the controversy. I n  this 
case it was not. 

Defendant contends that testimony as to the number of children Mrs. 
Martin had was prejudicial. We cannot so hold. There was other evi- 
dence in the record, unobjected to, that she had children. 

(5 )  Did the court err in charging the jury that the defendant '(admits 
that the policy was in full force and effect on the 11th day of October, 
1938, the day of the alleged collision or upset of the car," when the 
defendant had not at  any time admitted, and did not admit, that the 
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policy was in full force and effect on the l l t h  day of October, 1938, the 
day of the alleged collision or upset of the car, but, on the contrary, had 
denied that the policy was or had been in full force and effect? We 
cannot so hold. 

The full charge on this aspect is as follows: "row, gentlemen of the 
jury, the court charges you that the defendant admits the issuance of 
the policy in question, admits that it was issued on this car ;  admits that 
it was issued to Mrs. Lillie Martin as one of the beneficiaries or one of 
those entitled to recover under the policy; admits that the policy covers 
the actual cash value of the car less fifty dollars; admits that the policy 
was in full force and effect on the l l t h  day of October, 1938, the day 
of the alleged collision or upset of the car ;  admits that the premiums 
on said policy had been paid to the company and they had received the 
same, and that the policy was in full force and effect cn the date of 
the alleged collision, to-wit, on the l l t h  day of October, 1938. Now, 
gentlemen of the jury, those admissions having been made in the plead- 
ings and in the evidence in the case and admissions of counsel, there 
arises then the question of whether or not this automobile on the 5th 
day of October, 1938, and the l l t h  day of October, 1938, the first date 
mentioned the date that the policy was issued and the second date men- 
tioned the date of the alleged collision or upset of the car, whether or 
not she was the owner on those dates or not. I f  !3he was, gentlemen of 
the jury, then she is entitled to have you answcr these issues in her 
favor as to the ownership of the car and also as to the damages that 
were sustained by reason of the collision or upset. I f  she was not the 
owner on those dates, then, gentlemen of the jury, she is not entitled to 
have you answer these issues in her favor because the court charges you 
if she was not the owner of this automobile on the date the policy was 
issued and was not the owner of the automobile on the date that the 
collision or upset occurred, if one did occur, then the court charges you, 
gentlemen of the jury, that she had no insurable interest and that she 
was not the true owner of the car and would not be entitled to receive 
any of the benefits of this policy because she must have been under the 
terms of the policy the true owner of this automobile beforc she could be 
entitled to receive the benefits of this policy, but if she was the true 
owner on these dates, then she is entitled to receive the benefits of this 
policy, it having been admitted that the policy Wac: issued and premiums 
paid and the policy was in full force and effect on those dates." 

Taking the entire charge, we see no error. I t  is well settled that a 
charge must be considered contextually, and not disjointedly. Speas v. 
Bank,  188 N .  C., 524; Milling Co. v. Highway Corn., 190 N.  C., 
692; Marriner v. Mizzelle, 207 N.  C., 34. 

I t  is held in Braddy v. Pfaff, 210 N. C., 248 (laeadnote) : "Where it 
appears that the charge, when read contextually as a whole, was not 
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prejudicial in its manner of stating the evidence and contentions of the 
parties, a n  exception, based upon detached portions thereof, will not be 
sustained.') 

(6)  Did the court e r r  i n  failing to explain to the jury the law with 
reference to  "ownership"; "unconditional and sole lawful ownership" ; 
"misrepresentation and fraud"; "warranties"; or "corroborative evi- 
dence"? We think not. 

I n  the event the defendant desired fuller definitions or more specific 
instructions as to these phrases and words i t  was the defendant's duty 
and privilege to tender to the court a prayer for instructions. The 
defendant failed to do this and he cannot now take advantage of his 
failure. S. v. Pucke t t ,  211 N. C., 66;  Arnold v. T r u s t  Co., 218 N.  C., 
433. 

There was no exception on the part  of the defendant as to the issues 
and no issue was tendered as to the validity of the policy. The charge 
when read as a whole is pertinent to the issues and explains the law as 
arises on the issues. The Court will not permit the defendant to extract 
isolated portions of the charge and hold the same for error when the 
charge in its entirety correctly explains the law arising from the issues 
and gives to  the defendant a fa i r  trial. A charge is to be taken as a 
whole and not broken u p  into disconnected and desultory fragments and 
thus considered. Gilliland v. Board of Education,  141 N .  C., 482; 
Milling Co. v. H i g h w a y  Corn., supra;  Gore v. W i l m i n y t o n ,  194 N .  C., 
450; Harrison v. Ins .  Co., 207 N .  C., 488; S. v. Bracket t ,  218 N.  C., 369. 

Then, again, the only question was that  of ownership, and that  was 
the only issue not objected to. The other aspects were not germane or 
material to the controversy. The most important phase of the contro- 
versy as to ownership of the automobile was the contradictory statements 
made by Mrs. Martin to Zdr. Franklin, witness for defendant. This 
aspect was thoroughly gone into and the jury accepted Mrs. Martin's 
version. From an  examination of the whole record, and hearing the 
persuasive though not convincing argument of defendant, leads us to the 
conclusion that  none of the exceptions and assignments of error made 
by defendant can be sustained. 

The court below, in the charge of some 20 pages, gave the contentions 
of the parties accurately and carefully and charged the law applicable 
to the facts. On the whole record, we can find no prejudicial or reversi- 
ble error. 

The defendant says i t  wants to pay the policy, but wants to be pro- 
tected and pay i t  to the proper party. The jury has settled that  question 
and it will be protected from further liability. 

N o  error. 
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IN EE ADMINISTRATION OF RUTH M. FRANKS 
and 

IN RE ADMINISTRATION OF PAUL E. FRANKS. 

(Filed 15 October, 1941.) 

1. Executors and Administrators Zb-Evidence held to sustain flnding 
that nonresidents died intestate in North Carolina leaving bona nota- 
bilia here. 

Husband and wife, nonresidents, were involved in a collision resulting 
in the death of both of them intestate in Henderson County in this State. 
Evidence tending to show that  the wife owned the automobile in which 
they were riding, that  the car was worth two or  three hundred dollars 
immediately after the collision, and that after her death the car  was 
wrongfully removed from the State by a n  insurance adjuster, giving rise 
to  a n  action for such unlawful removal, and that  a t  the time of the 
husband's death he left personalty to the value clf $75.00 in Henderson 
County, the greater portion of which was unlawfully removed from North 
Carolina, thereby giving rise to a cause of action against the person or 
persons guilty of such removal, is held sufficient to sustain the findings 
of fact that  the nonresidents died intestate leaving bona q~otabilia in  this 
State, whether the term bona notabilia is  construed a s  property worth 
$25.00 or a s  notable goods of sufficient value to be accounted for, and the 
clerk of the Superior Court had jurisdiction to appoint administrators 
for the respective estates, C. S., 1 ( 4 ) ,  and the appointment of the person 
suggested by a creditor of the estates will not be disturbed, certainly in  
the absence of any suggestion that  another had a prior right to such let- 
ters or that  the person appointed was not a proper person to act a s  
administrator. 

2. Same-- 
C. S., 65 ( a ) ,  merely provides tha t  a debtor owing the sum of $300 or 

less to a n  estate for which no administrator has been appointed may 
relieve himself of such debt by paying the amount thereof to the clerk 
of the Superior Court and the statute does not have the effect of fixing the 
sum of $300.00 a s  bona notabilia in cletermining jurisdiction of the clerk 
to appoint a n  administrator for  a person not domiciled in this State who 
dies leaving assets herein. 

APPEAL by petitioner, t h e  Liberty Nat iona l  B a n k  & T r u s t  Company 
of Louisville, Kentucky,  f r o m  Phillips, J., a t  Chambers  i n  Brevard, 
24  J u l y ,  1941. F r o m  HENDERSON. 

R u t h  M. F r a n k s  and  h e r  husband, P a u l  E. Franks ,  on 9 May,  1941, 
were r iding i n  the automobile of the  former,  dr iven by  the  latter,  i n  
Henderson County. T h e  automobile collided wi th  another  automobile 
dr iven b y  Mrs.  J. C. Cochran, a s  a result of which collision Mrs. F r a n k s  
received injur ies  f r o m  which she died i n  a hospital in Henderson County 
on  1 2  May,  1941, and  Mr. F r a n k s  received injur ies  f r o m  which he  died 
i.n t h e  same hospital on  1 0  May,  1941. O n  1 3  May,  1941, t h e  Jefferson 
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County Court of Jefferson County, Kentucky, of which county Mr. and 
Mrs. Franks were residents, appointed the Liberty National Bank & 
Trust Company of Louisville, Kentucky, administrator of their respec- 
tive estates, and also appointed said Bank & Trust Company p a r d i a n  
of Mary Alice Franks, infant, only child and next of kin of said deced- 
ents. On 30 May, 1941, the clerk of the Superior Court of Henderson 
County appointed C. D. Weeks administrator of the respective estates of 
said decedents. 

On 25 June, 1941, the Liberty National Bank & Trust Company filed 
petition before the clerk of the Superior Court of Henderson County 
wherein it alleged that it is the duly appointed and qualified adminis- 
trator of the respective estates of the late Mr. and Mrs. Franks and that 
the appointment of C. D. Weeks as such administrator in North Caro- 
lina was unwarranted and unnecessary, since there were no assets of 
such estates in North Carolina amounting to bona notabilia, and asking 
that said appointment of C. D. Weeks as administrator be vacated. . 

On 14 July, 1941, C. D. Weeks filed reply to the petition of the 
Liberty National Bank & Trust Company wherein he alleged that he 
applied for letters of administration on the two estates at  the suggestion 
of J. C. Cochran, who stated that he was a creditor of said estates by 
reason of claims there against arising out of the wrongful deaths of his 
wife and daughter, personal injury to another daughter, and damage to 
personal property and expenses all proximately caused hy the negligence 
of said decedents resulting in the collision between his automobile driven 
by his late wife and the automobile of the late Mrs. Franks driven by 
her husband, in Henderson County, on 9 May, 1941. Further, that he 
was advised and believed that both Mr. and Mrs. Franks had property 
in Henderson County at  the time of their deaths. That the property of 
Mrs. Franks consisted of the automobile in which she and her husband 
were riding at  the time of the fatal collision, "reasonably worth several 
hundred dollars immediately after the collision"; that this automobile, 
with the exception of certain parts thereof, was u n l a ~ f u l l y  taken to 
Spartanburg, South Carolina, by one C. V. DeVault, a liability insur- 
ance agent, and that the estate of Mrs. Franks has a valid claim against 
said DeVault for such unlawful removal of such automobile from North 
Carolina; and that the portions of said automobile remaining in North 
Carolina were reasonably worth more than $25.00; that the property of 
Mr. Franks consisted of "money, travelers checks, a gold watch, hand 
bags, suitcases, wearing apparel and other personal effects of the value 
of several hundred dollars," as he was informed and believed. 

C. D. Weeks, administrator, also alleged that he was advised and 
believed that estates of his respective intestates had valid claims for 
wrongful deaths of said intestates, but these claims or allegations were 
subsequently abandoned. 
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On 14 July, 1941, J. C. Cochran, as administrator of his deceased 
wife and as administrator of his deceased daughter and as next friend of 
another daughter and individually, was, by order of the clerk of the 
Superior Court of Henderson County, made a party to thio cause. 

On 18 July, 1941, the cause came on for hearing before the clerk of 
the Superior Court of Henderson County, who found, inter alia, that 
at  the time of the death of Ruth M. Franks and Paul E. Franks, both 
of them had and left assets in  Henderson County, North Carolina. 
Whereupon the clerk entered judgment denying the petition of the 
.Liberty National Bank & Trust Company from which said petitioner 
appealed to the judge holding the courts of the 18th Judicial District. 

On 24 July, 1941, the cause came on for hearing before Phillips, J., 
holding the courts of the 18th Judicial District, at  Chambers in Brevard. 
His Honor found as facts, inter alia, "2. That at  the time of the death 
of the said Paul  E. Franks and Ruth M. Franks, both of them had and 
left assets in Henderson County, North Carolina; that the assets of the 
said Ruth M. Franks consisted of an automobile, the value of $200.00 
tor $300.00 immediately after the collision; that shortly after the collision 
and after the death of Ruth M. Franks the said automobile, less certain 
parts of same, was unlawfully removed from the State of North Carolina 
to the State of South Carolina under the orders and instructions from 
one C. V. DeVault, a well known liability insurance agent of Bsheville, 
North Carolina, and that said automobile is now at or near the city of 
Spartanburg, South Carolina, in the possession of one Tinsley and held 
subject to the orders of the said DeVault; that a valid cause of action 
exists in favor of the said C. D. Weeks as administrator of Ruth M. 
Franks against the said C. V. DeVault for damages on account of the 
unlawful removal of said automobile from North Carolina. Also that 
there are now other parts of the said automobile belonging to the estate 
of Ruth M. Franks and in Henderson County, Noi-th Carolina, and held 
subject to the order of the said C. D. Weeks, Administrator of Ruth M. 
Franks and of a market value in excess of $25.00," and "3. The Court 
further finds as a fact that at  the time of the death of Paul E. Franks 
he had and left assets in Henderson County, North Carolina, of the 
reasonable market value of several hundred dollars, said assets consist- 
ing of a watch, currency, two hand bags, a considerable amount of 
wearing apparel and other assets, and the court further finds as a fact 
that the greater part of the assets belonging to the estate of Paul E. 
Franks were unlawfully removed from the State of North Carolina, and 
that there is a valid cause of action in favor of the said C. D. Weeks as 
Administrator of Paul  E. Franks against the perton or persons, remov- 
ing said assets from the State and for damages on account thereof. The 
court further finds as a fact that C. D. Weeks, Administrator, does 
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have in his possession one article of personal property belonging to the 
estate of Pau l  E. Franks, and of substantial value," and adjudged "Upon 
the foregoing finding of facts the court is of the opinion, and so holds 
as a matter of law that  the clerk of the Superior Court for  Henderson 
County, under sec. 1, sub-section 4, of the North Carolina Code, was 
authorized, and had jurisdiction to appoint a n  administrator upon the 
estates of both Pau l  E. Franks and Ru th  M. Franks, and the judgment 
of the clerk of Superior Court for Henderson County rendered Ju ly  18, 
1941, is in all respects affirmed." 

From this judgment the petitioner, the Liberty National Bank & 
Trust  Company, appealed to the Supreme Court, assigning errors. 

Hark ins ,  V a n  W i n k l e  & W a l t o n  for the  L iber ty  Nat ional  B a n k  & 
T r u s t  Company ,  appellant.  

R. L. W h i t m i r e  for J .  C. Cochran, individual ly  and in h i s  several 
capacities, appellee. 

SCHENCK, J. Although there are 22 assignments of error in the 
record, the assignments relied upon by the appellant are not set out by 
number and page of the record in its brief as required by Rule 28 of 
practice in this Court. However, we gather from the brief and the 
argument made before us that  the chief reliance of the appellant is based 
upon the exceptions to the findings of the fact tha t  the decedents had 
sufficient personal property in  Henderson County, North Carolina, to 
constitute bona notabilia, and thereby justified the appointment of an 
administrator in such county. 

The evidence tended to show that  the late Mrs. Franks owned the 
automobile involved in the fatal  collision and that  i t  mas worth from 
$200.00 to $300.00 immediately after such collision and that  i t  was 
unlawfully removed after her death from Henderson Coiinty, North 
Carolina, to  Spartanburg, South Carolina, by one DeVault, a liability 
insurance agent, thereby giving rise to a cause of action against said 
DeVault for such unlawful removal; and that  C. D. Weeks had in  his 
possession certain portions of said automobile which were not removed 
from the State, worth $25.00. The evidence further tended to show 
that the late Mr. Franks a t  the time of his death had and left in Hender- 
son County a watch of the value $25.00, and cash and travelers checks 
to the amount of $50.00; and that  the greater portion of such property 
was unlawfully removed from North Carolina, thereby giving rise to a 
cause of action against the person or persons guilty of such removal. 

This evidence was sufficient to support the findings of fact of the 
court, and such facts are sufficient to support the conclusions of law 
contained in the judgment of the court. 
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Since 1603, in  the reign of James I, bona notabilia in England seems 
to have been fixed at  a minimum of five pounds. 2 B1. Comm., 509. 
I f  such an amount be bona notabilia in North C?arolina, there can be 
no doubt that there was sufficient evidence to justify the findings to that 
effect as to the estates of both decedents; or, if bona notabilia be con- 
strued to mean what the words literally signify, "notable goods; property 
worthy of notice, or of sufficient value to be accounted for," Black's Law 
Dictionary (2d Ed.), the findings are likewise sustained by the evidence. 

We do not concur in the argument advanced by the appellant that 
C. S., 65 (a ) ,  fixes in this State the amount of bonz notabilia at $300.00. 
This statute simply provides a method by which E. debtor in the sum of 
$300.00 or less to an estate for which no administrator has been ap- 
pointed m a y  relieve himself of such debt by paying the amount thereof 
to the clerk of the Superior Court. This statute simply provides the 
debtor a permissive right and is in no wise mandatory upon him, such 
right as is given is alternative and not exclusjve-and besides, this 
statute has no application to the case at bar for the reason that it is not 
applicable to Henderson County, wherein the letters of administration 
were issued to C. D. Weeks. 

We are of the opinion, and so hold, that the decedents, Ruth M. 
Franks and Paul E. Franks, not being domiciled in this State, but hav- 
ing died intestate in Henderson County, North Carolina, leaving assets 
in the State, the clerk of the Superior Court of Henderscn County had 
jurisdiction in said county to grant letters of administration to C. D. 
Weeks. C. S., 1 (4). Certainly this is true in the absence of any 
suggestion that anyone had a prior right to such letters or of C. D. 
Weeks not being a proper person to act as such administrator. 

The judgment of the judge of the Superior Court is sustained by the 
evidence and the law, and for this reason is 

Affirmed. 

MARTIN HART v. P. P. GREGORY. 

(Filed 15 October, 1941.) 

1. Master and Servant 9 6 b O r d i n a r y  night watchman is not employee 
within the coverage of Federal Fair Labor Standards Act. 

Claimant was employed as a night watchman 8.t a lumber mill produc- 
ing goods for interstate commerce. The evidence was contradictory as to 
whether he was required to keep water in the I~oilers as a part of the 
regular duties of his employment. Held: An ordinary night watchman is 
not an employee engaged in the production of goods for interstate com- 
merce within the coverage of the Federal Fair Labor Standards Act and 
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the court did not commit error in charging the jury that the burden was 
on claimant to prove by the greater weight of the evidence that he put 
water in the boilers in addition to his regular duties as night watchman 
in order for him to be entitled to the benefits of the Act. 29 U. S. C. A., 
see. 203 (j), sec. 3 (j). 

1;. Statutes 8 5a- 
It  is the duty of the courts to construe the law as written. 

SEAWELL, J., dissenting. 

APPEAL by plaintiff from Stevens, J., and a jury, at  January Term, 
1941, of PASQUOTANK. No error. 

This was an action brought by plaintiff against the defendant in 
which he contended that he was a night watchman engaged in interstate 
commerce and came within the provisions of the National Fair  Labor 
Standards Act of 1938. 

At the first trial a judgment as in case of nonsuit, C. S., 567, was 
entered. From that judgment an appeal was taken to this Court. The 
judgment of the Superior Court was reversed. Hart v.  Gregory, 218 
N. C., 184. Upon the mandate coming down to the Superior Court 
another trial was had. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the plaintiff employed in an occupation necessary to the pro- 
duction of goods within the meaning of the Fair  Labor Standards Act of 
1938, as alleged in the complaint? Answer : 'No.' 

"2. What amount did defendant pay plaintiff as wages between the 
dates of November 7, 1938, and June 10, 1939? Answer: 

"3. How many hours did plaintiff work for defendant during said 
period of time? Answer : 

"4. Exclusive of any penalty or attorney's fee, what amount, if any, 
is the plaintiff entitled to recover of the defendant for unpaid minimum 
wages and unpaid overtime compensation? Answer : ,f 

I t  was agreed that the court might answer the 2nd, 3rd, and 4th issues, 
dependent upon the jury's answer to the 1st issue. Judgment was ren- 
dered for defendant on the verdict. The plaintiff excepted, assigned 
error, and appealed to the Supreme Court. 

R. B. Lowry and John H. Hall for plaintiff.  
R. M. Cann and R. Clarence Dozier for defendant. 

CLARKSON, J. The record discloses that the defendant, employer of 
plaintiff, was operating a lumber mill and was engaged in the production 
of goods for commerce, under the Fair  Labor Standards Act of 1938. 
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The court below charged the jury as follows (to which plaintiff ex- 
cepted and assigned error) : "Now, gentlemen, when you come to this 
issue and it is given to you and you retire to your room, I want to say 
to you that the burden of the issue is upon the plaintiff to satisfy you 
from the evidence and by its greater weight. The case has heretofore 
been to the Supreme Court of North Carolina and has been reported in 
the 218th volume a t  pages 184 and 193, both inclusive, and that when it 
went to the Supreme Court the first time our Supreme Court said on 
page 192 thereof: 'That feeding water to the boilel-s was necessary in the 
production of goods.' Therefore it concerns you only to find as a fact, 
the burden of the issue being upon the plaintiff to so satisfy you from 
the evidence and by its greater weight as to whether or not Mr. Har t  did 
actually, as a part of his employment, feed the water to the boilers dur- 
ing the evening, and the court charges you if you find from the evidence 
and by its greater weight that under the terms clf the employment be- 
tween the plaintiff and the defendant, the plaintiff, in addition to his 
duties as watchman, was required to keep water in the boilers, then it 
will be your duty to answer the first issue 'Yes.' I f  you do not so find, 
gentlemen, i t  will be your duty to answer it 'No.' " The jury answered 
the issue "No." 

We think the charge correct under the opinion heretofore rendered in 
this case. We said, at  p. 192: "The present case we think comes within 
the provisions of the Fair  Labor Standards Act, as the duties of this 
night watchman were more than that ordinarily required of one so 
termed. The duty of plaintiff was to keep water In the boiler so that in 
the morning steam could easily be available. I f  the boilers were not 
kept filled up at  night, they would have burned dry and that would have 
ruined them and made them unfit for use. I t  is clearly apparent that 
the man who attended to the boiler in the day wiis engaged in 'occupa- 
tion necessary to the production thereof' of goods. Why should not the 
man at night whose duty it was to keep the boiler fit for service in the 
production of goods receive the same benefit accorded men directly at 
work producing these goods? His duties were more than a night watch- 
man, he fed water to the boilers which were neces3ary in the production 
of goods." 

On the trial in the court below the evidence, pro and con, was con- 
flicting. The jury has decided this question of fact for the defendant. 

The plaintiff requested the court below to chalge the jury: "If you 
find from the evidence and by its greater weight that plaintiff was 
employed by defendant as a watchman of his mill, then i t  would be your 
duty to answer the first issue 'Yes.' " This request was refused and in 
this we can see no error. 
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The language of the Act to be construed, 29 U. S. C. A., sec. 203 ( j ) ,  
being sec. 3 ( j ) ,  of the Act, reads as follows: "For the purpose of this 
Act an employee shall be deemed to have been engaged in the production 
of goods, if such employee was employed in producing, manufacturing, 
mining, handling, transporting, or in any other manner working on such 
goods, or in any process or occupation necessary to the production 
thereof in any State." We think it would be doing violence to the 
language of the Act to give it such elasticity as contended by plaintiff, 
that an ordinary night watchman came under the provisions of the Act. 
Our former decision did not so hold. There is a sharp conflict of deci- 
sions over the question, but whatever may be our sympathies we can only 
construe the law as written. None of the exceptions and assignments of 
error made by plaintiff can be sustained. 

The Fair Labor Standards Act of 1938 on another aspect is fully and 
ably discussed in Crompton v. Baker, ante, 52. 

For the reasons given, we see in the judgment of the conrt below 
No error. 

SEAWELL, J., dissenting: I n  excluding plaintiff from the benefit of 
the National Fair  Labor Standards Act (Act of 25 June, 1938, c. 676, 
52 Stat. 1060), I believe we fail to accord to that measure the liberal 
construction to which all such remedial statutes are entitled. On this, 
the second hearing before us (see 218 N. C., 184, 10 S. E. [2d], 644), 
we now know that plaintiff did not put water into the boilers during his 
nightly vigil, nor did he put his hand upon the manufactured product 
or the tools by which it was created. He simply stood by and watched 
against fire and flood, thief and the saboteur. I t  is my thought that 
in his case the ends of justice may be met and the humanity intended by 
the statute may be served by a judicial recognition of the principle, 
"They also serve who only stand and wait." 

I n  construing statutes which deal with current social and economic 
problems we must recognize that the words employed in them have often 
moved from the dictionary meaning into a more advanced significance 
in the literature of the subject. Towne v. Eisner, 245 U.  S., 418, 38 
S. Ct., 158, 62 L. Ed., 372; Cole v. Fibre Co., 200 N. C., 484, 157 S. E., 
857. I n  economic and statistical discussions production is referred to in 
terms of total output, and I think it is used in this sense when we speak 
of its flow in interstate commerce. I think it is fully consistent with 
the definition which the statute provides that a laborer, a watchman, 
so necessary to the conservation of the product and to the protection of 
the tools and machines by which manufacture is made possible, and who 
thereby is engaged in an occupation which results in a larger or undi- 
minished output, put into the flow of interstate commerce and made 
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available for mankind, should be considered within the statute. 
I think we might also consider the probability that  controlling Federal 

judicial opinion will so regard it, as Federal administration has already 
done. 

I think the court committed error i n  refusing to give the instruction 
asked for, and that  the plaintiff is entitled to a n.ew trial. 

MRS. ETTA DAYTON BYRD, WIDOW: IRENE BYRD AND LOUISA BYRD 
WEBB, DAUGHTERS ; EDNA FORBES, GRANDDAUGHTER ; BEATRICE 
WEBB AND J. LEE WEBB, GRANDCHILDREN OF MAC BYRD, DECEASED, V. 

HOWARD W. JOHNSON, EMPLOYFJI. 

(Filed 15 October, 1941.) 

1. Master and Servant 8 53c: Constitutional Law $ 19- 
Ch. 352, Public Laws 1941, amending ch. 120, :Public Laws of 1929, and 

providing that when an employer fails or neglects to keep in effect a 
policy of compensation insurance and fails to clualify as a self-insurer, 
claimant may institute a civil action for all compensation as may be 
awarded by the Industrial Commissjon and granting claimant in such 
action the ancillary remedies of attachment and receivership affects pro- 
cedure only and does not disturb any vested rights. 

2. Same--Oh. 352, Public Laws 1941, is available to enforce payment of 
award although proceedings for compensation were inst ihted prior to  
enactment. 

Claimants instituted this civil action allegiilg that the Industrial Com- 
mission had awarded them compensation in a stipulated sum, that de- 
fendant employer had failed and neglected to keep in effect a policy of 
compensation insurance and had failed to qualify as a self-insurer, and 
that defendant was disposing of and removing 1111 his property from the 
State. Plaintiff prayed that a writ of attachment issue against defend- 
ant's property. I t  appeared that the award of the Industrial Commission 
was entered 24 March, 1941. Held: The provi.sions of ch. 352, Public 
Laws 1941, in force from its ratification on 15 March, 1941, are available 
to claimants, and defendant's exception to the refusal of the court to 
vacate the writ of attachment theretofore issued in the cause is  without 
error. 

APPEAL by defendant from Pless, Jr., J., in Chambers, 12 June, 1941. 
From YANCEY. Affirmed. 

The complaint and affidavit upon which to obtain warrant  of attach- 
ment is as follows : 

"1. That  E t t a  Dayton Byrd is one of the plaintiffs i n  the above en- 
titled cause and is the widow of Mac Byrd, deceased. 

"2. That  the plaintiffs duly filed claim with the North Carolina 
Industrial Commission for compensation by way of death benefits on 
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Bwn v. JOHNSON. 

account of the death of the said Mac Byrd while employed by the defend- 
ant, Howard W. Johnson, and the matter was heard before a member 
of the North Carolina Industrial Commission on January 30, 1941, and 
on the 24th day of March, 1941, an award or judgment was rendered 
and by the terms thereof it was adjudged that Mrs. Et ta  Byrd and 
Irene Byrd mere entitled to compensation at  the rate of $13.63 per week 
for 350 weeks ; that the defendant pay all the hospital and medical bills ; 
that the defendant pay the funeral costs, not to exceed the sum of 
$200.00; and that the sum of $5.00 as witness fees, plus 5c per mile for 
transportation from Bakersville, N. C., to Burnsville, N. C., and return 
be paid to Dr. Paul McBee and Dr. A. E. Gouge. 

"3. That $13.63 per week for 350 weeks, would amount to $4,770.50. 
"4. That the defendant failed and neglected to keep in effect a policy 

of insurance against compensation liabilities as provided by law and did 
also fail to qualify as a self-insurer, as provided by law. 

"5. That under and pursuant to the laws of the State of North Caro- 
lina, as affiant is advised, informed and believes, the plaintiffs are 
entitled to a Warrant of Attachment, attaching all property of the 
defendant to be found in the State of North Carolina in order to pre- 
serve the rights to the plaintiffs pending the final determination of this 
cause. And this action is instituted in the Superior Court under and by 
virtue of an Smendment to Chapter 120 of the Public Laws of 1929, 
which Amendment was passed by the General Assembly of North Caro- 
lina in the year 1941. And for the purpose of attaching the property 
of the defendant, as provided by said amendment, plaintiffs pray the 
Court that this complaint be adopted and treated as an affidavit upon 
which to issue a Warrant of Attachment. 

"6. That the defendant, Howard W. Johnson, is disposing of and 
removing all of his property from the State of North Carolina, for the 
purpose of defeating the payment of compensation to the plaintiffs or 
claimants in this cause. 

"WHEREFORE, this affiant prays the Court that an attachment issue 
against the property of Howard W. Johnson on the grounds set forth in 
this affidavit and for a judgment for the sum of $4,770.50, together with 
the additional amounts shown in this affidavit and complaint, subject to 
the award and findings of the Industrial Commission of North Caro- 
lina." 

A warrant of attachment was issued and certain property of defend- 
ant was levied on. The defendant entered a special appearance and 
made a motion to vacate the warrant of attachment. The court below 
allowed an amendment to the warrant of attachment and rendered the 
following judgment : 
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"This cause coming on to be heard, and being heard, before the under- 
signed Resident Judge of the 18th Judicial District, with all parties to 
the action being represented by the attorneys of record, and the Court 
in its discretion, allowing paragraph 6 of the conlplaint and affidavit to 
be amended as shown by the amendment filed by the plaintiffs, and i t  
appearing to the Court that the motion to vacate the Warrant of Attach- 
ment should be denied : 

'(Now, Therefore, it is Ordered, Adjudged and Decreed by the Court 
that the defendant's motion to vacate the Warrant of Attachment issued 
in this action be, and the same hereby is, denied. This the 12th day of 
June, 1941. J. Will Pless, Jr., Resident Judge of the 18th Judicial 
District." 

The defendant excepted, assigned error and appealed to the Supreme 
Court. 

McBee & McBee and Watson & Pouts for plaintiffs. 
Charles Hutchins and Anglin & Randolph for defendant. 

CLARKSON, J. The only exception and assigrment of error made by 
defendant was that "His Honor erred in rendering and signing judgment 
in this cause." The question involved: Was chapter 352 of the Public 
Laws of the General Assembly of North Carolina, ratified 15 March, 
1941, available to plaintiff under the facts in this case? We think so. 

Chapter 120, Public Laws 1929 (Workmen's Compensation Law), 
was amended as follows: Chapter 352, Public Laws 1941- 

"Section 1. That Chapter one hundred and twenty of the Public 
Laws of one thousand nine hundred and twenty-nine, as amended, be 
further amended by adding after Section sixty-eight the following new 
Section, to be known as sixty-eight (a )  : 

"'Sec. 68 (a) .  That as to every employer subject to the provisions 
of this Act who shall fail or neglect to keep in effect a policy of insur- 
ance against compensation liability arising heremder with some insur- 
ance carrier, as provided in Section sixty-seven of this Act, or who shall 
fail to qualify as a self-insurer as provided in the Act, in addition to 
other penalties provided by this Act, such employer shall be liable in a 
civil action which may be instituted by the claimant for all such com- 
pensation as may be awarded by the Industrial Commission in a pro- 
ceeding properly instituted before said Commission, and such action may 
be brought by the claimant in the county of his residence or in any 
county in which the defendant has any property in this State; and in 
said civil action, ancillary remedies provided by law in civil actions of 
attachment, receivership, and other appropriate sncillary remedies shall 
be available to the plaintiff therein. Said action may be instituted 
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before the award shall be made by the Industrial Commission in such 
case for the purpose of preventing the defendant from di~posing of or 
removing from the State of North Carolina for the purpose of defeating 
the payment of compensation any property which the defendant may 
own in this State. I n  said action, after being instituted, the court may, 
after proper amendment to the pleadings therein, permit the recovery 
of a judgment against the defendant for the amount of compensation 
duly awarded by the North Carolina Industrial Commission, and subject 
any property seized in said action for payment of the judgment so 
awarded. The institution of said action shall in no wise interfere with 
the jurisdiction of said Industrial Commission in hearing and deter- 
mining the claim for compensation in full accord with the provisions 
of this Act. That nothing in this Act shall be construed to limit or 
abridge the rights of an employee as provided in Section 68 (b).' 

"Sec. 2. That all laws and clauses of laws in conflict with the pro- 
visions of this Act are hereby repealed. 

"Sec. 3. That this Act shall be in full force and effect from and 
after its ratification." 

On 24 March, 1941, judgment was rendered by the North Carolina 
Industrial Commission (Hearing Commissioner) in favor of Mrs. Etta 
Dayton Byrd, widow, and Irene Byrd, daughter of Mac C. Byrd, in the 
sum of $4,770.50, hospital and medical bills, etc. 

The warrant of attachment against defendant's property was issued 
after the passage of the above Act on 19 April, 1941. The Act does not 
disturb a vested right, impair a binding contract, or create a new obliga- 
tion. I f  it did it would be void under the authorities in this State. 
Hicks v. Kearney, 189 N. C., 316; Bank v. Derby, 218 N .  C., 653. 

We think the Act effects only the remedy and so must be construed 
prospectively and retrospectively. As to retroactive laws, this Court 
(Ashe, J.), in Tabor v. Ward, 83 N. C., 291 (294-5), said: "It is 
well settled by a long current of judicial decisions, State and Federal, 
that the Legislature of a state may at any time modify the remedy, 
even take away a common law remedy altogether, without substitut- 
ing any in its place, if another efficient remedy remains, without im- 
pairing the obligation of the contract. And whatever belongs to the 
remedy may be altered, provided the alteration does not impair the obli- 
gation of the contract. Cooley Const. Lim., 350. Laws which change 
the rules of evidence relate to the remedy only. They are at  all times 
subject to modification and control by the Legislature and changes thus 
made may be made applicable to existing causes of action." 

I n  Gillespie v. Allison, 115 N .  C., 542 (548)) we find: "No vested 
right of property has been disturbed, and, in our view, this is a remedial 
statute enlarging rights instead of impairing them. 'Statutes are reme- 
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dial and retrospective, in  the absence of directions to the contrary, when 
they create new remedies for existing rights, remove penalties or for- 
feitures, extenuate or mitigate offenses, supply evidence, make that evi- 
dence which was not so before, abolish imprisonment for debt, enlarge 
exemption laws, enlarge the rights of persons under disability, and the 
like, unless in doing this we violate some contract obligation or divest 
some vested right.' Larkins v. Saffarans, 15 Fed. Rep., 147. These 
principles as to vested rights and retrospective h w s  are carefully dis- 
cussed in  the great and leading case of Calder o. Bull, 3 Dallas, 386. 
See, also, many cases collected in Myers on Vested Rights, ch. 1 ; Hinton 
v. Hinton, Phillips, 410; Tabor v. Ward, 83 N .  C., 294." Martin v. 
Pan Landingham, 189 N.  C., 656 (658) ; Bateman v. Sterrett, 201 N. C., 
59 (61-2) ; Woodmen of the World v. Comrs. of L,enoir, 208 N. C., 433. 

I n  16 Corpus Juris Secundum, a t  page 830, section 383, it is written: 
( I  Statutes directed to the enforcement of contracts,, or merely providing 
an additional remedy, or enlarging or making moire efficient an existing 
remedy, for their enforcement, do not impair the obligation of the con- 
tracts. I n  like manner, an act providing a remedy for the enforcement 
of an agreement which was theretofore unenforceable is valid." 

For  the reasons given, the judgment of the court below is 
Affirmed. 

ELLIS P. LuP'I'ON v. B. G. EDMUNDSON AND WIFE, LENA EDMUNDSON, 
AND CHARLES A. WARREN AND ROYALL H. SPENCE. 

(Filed 15 October, 1941.) 

1. Judgments 8 21- 
The life of the lien of a judgment is ten years from the date of its 

rendition in the Superior Court, C. S., 614, and an action to enforce the 
lien by condemning land of the judgment debtor to be sold is barred by 
the statute when sale of the land cannot be made and concluded within 
the ten-year period, even though the action is instituted within such 
period, when the running of the statute is not interrupted at any time or 
in any manner by order restraining any proceeding: on the judgment. 

8. Same- 
The issuance of an execution does not prolong the life of the lien of a 

judgment. 
8. Same- 

An action to enforce the lien of a judgment by  condemning the land of 
the judgment debtor to be sold is not an action upon a judgment within 
the purview of C. S., 437 (I), prescribing the limitation of 10 years for 
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an action on a judgment, but even if the statute were applicable it would 
not have the effect of continuing the lien of the judgment beyond the 
ten-year period prescribed by C. S., 614. 

APPEAL by plaintiff from Nimocks, J., at June Term, 1941, of WAYNE. 
Civil action to enforce the lien of a judgment. 
On the trial below counsel for the having agreed in open court 

that the court without a iurv should hear the evidence and find the facts " " 
and render judgment according to law based upon the facts so found, the 
court finds the facts to be, briefly stated, as follows: 

1. On 20 August, 1930, Wayne National Bank recovered judgment in 
Superior Court of Wayne County, North Carolina, against B. G. Ed- 
nlundson for the sum of $608.75, with interest and cost, and same was 
c;uly docketed in office of clerk of Superior Court of said county on 
22 August, 1930. 

2 .  Plaintiff is now the owner and holder of said judgment by virtue 
o i  successive assignments thereof, and no part of same has been paid. 

3. On and prior to 17 February, 1936, defendants B. G. Edmundson 
2nd his wife, Lena Edmundson, executed and delivered to Charles A. 
Warren, a deed, for certain real estate situated in Wayne County, North 
Carolina, which is described in the complaint and which was owned by 
said B. G. Edmundson, and said deed was duly registered in Wayne 
County. Charles A. Warren, who is incorrectly named in said deed as 
"Charles L. Warren," is a party to this action. 

4. This action to enforce the lien of said judgment by condemning 
said land to be sold for the purpose of paying said judgment was com- 
menced on 14 August, 1940-six days prior to the expiration of ten years 
from the date of rendition of said judgment. 

5. Defendants, B. G. Edmundson and wife, Lena Edmundson, and 
Charles 14. Warren, in separate answer duly filed herein, pleaded the 
ten-year statute of limitations and laches as defense to the action. 

6. A sale of the lands described in the complaint, as prayed for 
therein, could not have been made and concluded within ten years of the 
rendition of the judgment. 

7.  The complaint does not allege, and there is no evidence that plain- 
tiff or any of the former owners of the said judgment or the original 
judgment creditor, has at any time in any manner .been restrained from 
proceeding on the said judgment. 

Upon the foregoing findings of fact, the court being of opinion that 
the action and relief prayed for by the plaintiff is barred by the defend- 
ants' plea of the ten-year statute of limitations, and laches of plaintiff 
pleaded by defendants in bar of the action, entered judgment sustaining 
said plea of defendants and adjudging that plaintiff take nothing by this 
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action and that the same be dismissed, and the plaintiff be taxed with 
the costs of the action. 

Plaintiff appeals to Supreme Court and assigns error. 

E. Ambrose H u m p h r e y  and Royall ,  Gosney dl Smith for plaintiff ,  
appellant. 

Paul  B. E d m u n d s o n  f o r  defendants, appellees. 

WINBORNE, J. Does the institution of an action to foreclose the lien 
of a judgment, nothing else appearing, suspend the ten-year statute of 
limitation, C. S., 614, relating to the lien of such judgment? The 
answer is No. 

I t  is provided by this statute that a judgment, when docketed in Supe- 
rior Court, becomes a lien on the real property which the judgment 
debtor then has in the county where the same is docketed, or "which he 
acquires at  any time, for ten years from the date of the rendition of the 
judgment.'' 

The same statute further provides that ('the time during which the 
party recovering or owning such judgment shall be or shall have been, 
restrained from proceeding thereon by an order of injunction, or other 
order, or by the operation of an appeal, or by a statutory prohibition, 
does not constitute any part of the ten years aforesaid, as  against the 
defendant in such judgment, or the party obtaining such order or making 
such appeal, or any other person who is a purchaser, creditor or mort- 
gagee in good faith." 

I t  may be noted, by way of interpolation, that this statute, C. S., 614, 
as it originally appeared in Code of Civil Procedurs (1868)) section 254, 
reckoned the ten-year period, during which the lien of a judgment so 
attached to real estate, from "the time of docketing" the judgment. But 
this was changed in section 435 of Code of 1883, and made to run from 
"the date of the rendition of the judgmentv-the same as it appears in 
section 574 of Revisal of 1905, and now in Consolidated Statutes of 1919. 

Whether reckoning from "the time of docketing" as provided in C. C. 
P., 254, or from "the date of the rendition of the ;ludgment" as fixed in 
subsequent codifications, as above stated, the decisions of this Court, in 
applying the statute, are uniform in holding that the lien of a judgment 
ceases to exist at  the expiration of ten years-unless that time be sus- 
pended in the manner set out in the statute. Pasour v. R h y n e ,  82 N. C., 
149; L y o n  v. Russ,  84 N.  C., 588; Spicer v. Ganzbill, 93 N .  C., 378; 
I ' ipkin v. Adams,  114 N.  C., 201, 19 8. E., 105; hlcCaskil1 v. Graham, 
121 N.  C., 190, 28 S. E., 264; Blow v. Harding ,  161 N.  C., 375, 77 
8. E., 340; Barnes v. Fort ,  169 N.  C., 431, 86 S. E., 340; H y m a n  v. 
Jones, 205 N.  C., 266, 171 S. E., 103. 
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I n  Spicer v. Gambill, supra, Smifh, C. J., after reviewing former 
decisions, announced therefrom the conclusion, ''that to preserve the 
judgment lien the process to enforce and render it effectual must be com- 
pleted by a sale within the prescribed time," and "if delayed beyond 
these limits, unless interrupted in the manner pointed out in section 435 
of the Code, the lien is gone." 

While execution is the statutory means provided in this State for the 
enforcement of a judgment requiring the payment of money, C. S., 663, 
the decisions bearing upon the subject likewise uniformly hold that the 
issuance of an execution does not prolong the life of the lien, nor stop 
the running of the statute of limitation, the bar of which is complete 
when the ten years have expired. Barnes v. Fort, supra; Hyman v. 
J o n e s ,  supra. 

I n  the present case plaintiff, and those under whom he claims owner- 
ship of the judgment in question, have not been "restrained from pro- 
ceeding thereon by an order of injunction, or other order, or by opera- 
tion of an appeal, or by a statutory prohibition." This is not an action 
upon a judgment which may be commenced within ten years from the 
date of its rendition; but, if i t  were, it would not have the effect to con- 
tinue the lien of the judgment. C. s., 437 (1). The institution of the 
present action has not been delayed by any of those provisions by which 
time can be counted out. C. S., 614. I t ,  therefore, does not have the 
effect of prolonging the statutory life of the lien of the judgment. 

The case of Rogers v. Kimsey, 101 N.  C., 559, 8 S. E., 159, and other 
cases cited and relied upon by plaintiff, in the light of different factual 
situations, are not in conflict with the decisions here reached. 

The judgment below is 
Affirmed. 

J. C. SILVER v. NOR.4 SILVER: 

(Filed 15 October, 1941.) 

1. Divorce § 11- 
In the husband's action for  divorce a vinculo,  the wife's answer deny- 

ing the allegations stating the husband's grounds for divorce and alleging 
that the husband had abandoned defendant and the child of the marriage 
is sufficient to sustain defendant's prayer for alimony pendente lite and 
plaintiff's demurrer thereto on the ground that the cross action did not 
contain a prayer for divorce a mensa is properly overruled. 

2. Divorce 8 1 3 -  
Alimony without divorce under C. S., 1667, may be granted only in an 

independent suit and cannot be granted upon the wife's cross action filed 
in the husband's action for divorce. 
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3. Divorce 12- 

Permanent alimony under C. S., 1665, may be allowed only upon decree 
for divorce a mensa, and is erroneously granted in the wife's cross action 
in which divorce a m e m a  is neither prayed nor decreed. 

4. Divorce $j 5- 

In the husband's action for divorce a vinculo, the wife's answer setting 
up a cross action must be verified under C. S., 1661, as  a jurisdictional 
prerequisite, and when the answer is not so verified the granting of per- 
manent alimony is erroneous. 

APPEAL by plaintiff from Phil l ips ,  J., a t  March-April Term, 1941, of 
MITCHELL. Error and remanded. 

This is a civil action for divorce a vinculo. Plaintiff's cause of action 
is bottomed on allegations of adultery and two years separation. The 
defendant filed "answer and complaint for affirmative relief" in which 
she denied the allegations in the complaint other than that of marriage 
and in which she sets up a cross action alleging that plaintiff abandoned 
the defendant. She prays an order granting her an allowance for sup- 
port for herself and child and for attorney's fees pendent? l i f e  and for 
permanent alimony. The cross complaint contains a praper for general 
relief but not for divorce a mensa.  

When the cause came on for trial issues were submitted to and an- 
swered by the jury as follows: 

"1. Did the plaintiff and the defendant marry, as alleged in the com- 
plaint ? 

"Answer : Yes. 
"2. Has the plaintiff been a resident of the State of Korth Carolina 

f~ r two years prior to the commencement of this act ion? 
'-Answer : Yes. 
"3 Did the defendant commit adultery, as alleged in the complaint? 
'(Answer : No. 
"4. Did the plaintiff wrongfully abandon the defendant and the child 

born to the marriage, H a l  Silver, as alleged in the answer? 
('Answer : Yes." 
Thereupon the court entered its judgment requiring the plaintiff to 

make stipulated monthly payments for the use and benefit of the defend- 
ant and her child and for certain attorneys' fees. No judgment of 
divorce a mensa  was entered. The plaintiff excepted and appealed. 

1Y. C .  B e r r y ,  W a t s o n  d Pouts ,  and A n g l i n  & R a n d o l p h  for appellant.  
M c B e e  & M c B e e  and  Charles  H u t c h i n s  for appellee. 
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BARKHILL, J. The plaintiff in this cause entered a demurrer ore tenus 
to the cross complaint for that it fails to state facts sufficient to consti- 
tute a cross action. The demurrer must be overruled. The facts alleged 
in the cross action are sufficient to sustain at least defendant's prayer for 
alimony pendente lite. 

The judgment below cannot be sustained under C. S., 1667. This 
section "only applies to independent suits for alimony" and a decree 
thereunder cannot be entered in a cross action by a wife in a suit insti- 
tuted by the husband. n a w s o n  v. Dawson, 211 N .  C., 453, 190 S. E., 
749, and cases cited; Adams v. Adams,  212 N .  C., 373, 193 S. E., 274. 

The court below was without authority to enter a judgment under 
C. S., 1665. Under that section alimony may be allowed only "when 
any court adjudges any two married persons divorced from bed and 
board." The alimony allowed under this section is incident to and de- 
pendent upon a decree of divorce a mensa. As no divorce a mensa was 
granted on the verdict no permanent alimony could be allowed. 

There is a further impelling reason why the judgment below must be 
vacated. On the record as i t  appears here defendant's answer is not 
verified either under C. S., 529, or under C. S., 1661. This is a juris- 
dictional prerequisite, and the verification must be under C. S., 1661. 
Ragan v. Ragan,  212 N. C., 753, 194 S. E., 458; Clark c. Clark,  133 
N.  C., 28. 

I f  the record speaks the truth the defendant may apply for leave to 
amend. C. S., 547; Ragan v. Ragan,  supra; W a f e r s  v. Waters ,  125 
N.  C., 590; Hendon 1.. R. R., 127 K. C., 110; Robeson v. Hodges, 105 
N.  C., 49. I f  allowed, the amendment will relate back to the time of 
the filing of the answer. LefEer v. Lane,  170 N. C., 181, 86 S. E., 1022. 
I f  the prayer for general relief is deemed insufficient to support a decree 
of divorce a mensa, the same rule as to amendment applies. See, how- 
ever, Lipe v. T r u s t  Co., 206 N. C., 24, 173 S. E., 316; Bolich v. Ins .  Co., 
206 N. C., 144, 173 S. E., 320; X c N e i l l  c. Hodges, 105 N.  C., 52; 
Presson 2). Boone, 108 N .  C., 78. 

The decree allowing permanent alimony, not being supported by a 
judgment of divorce a mensa, cannot be sustained. The cause must be 
remanded for further proceedings. 

Error and remanded. 
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J. B. BUNTING v. C. H. IIEXDERSOS. 

(Filed 15 October, 1041.) 
Venue § %- 

A complaint alleging that defendant entered upon the land of plaintiff 
and cut and removed therefrom a specified amount of timber and praying 
that plaintiff recover the value of the timber wrongfully cut and removed 
states a transitory cause of action, and defendant's motion to remove from 
the county of plaintiff's residence to the county wherein the land is 
situate, is properly denied. C. S., 463 (1). 

APPEAL by defendant from Carr, J., at  May Term, 1941, of PITT. 
Affirmed. 

This is a civil action brought by the plaintiff in the Superior Court 
of P i t t  County, wherein the defendant filed a petition before the clerk 
demanding that the action be removed from Pi t t  County to Edgecombe 
County for trial, under the provisions of C. S., 463 (1). The clerk 
denied the petition and retained the case, and the defendant excepted 
and appealed, and the judge at  term time affirmed the order of the clerk. 
Whereupon the defendant again excepted and appealed to the Supreme 
Court, assigning error. 

J.  H. Harrell and Albion Dunn for plaintif, appellee. 
R. B. Peters, Jr., and Henry C.  Bourne for defendant, appellant. 

SCHENCK, J. I t  is alleged in the coniplaint that the defendant entered 
upon the land of the plaintiff in Edgecombe County and cut and re- 
moved therefrom approximately 30,000 feet of timber, of the value of 
$200.00, and "that the defendant is now indebted unto the plaintiff, for 
the timber cut and removed as aforesaid, in the sum of $200.00," and 
it is prayed that the plaintiff '(recover of the defendant the sum of 
$200.00 (and) the costs of this action." 

The question presented to us is whether the action as alleged in the 
complaint is transitory or local. I f  it is transitory it should have been 
retained in  Pi t t  County. I f  i t  is local it should have been removed to 
Edgecombe County. We are of the opinion, and so hold, that the action 
is transitory. 

I t  will be noted that the plaintiff nowhere seeks io recover real prop- 
erty, or an estate or interest therein, or to recover for icjuries to real 
property, but simply seeks to recover $200.00, the value of 30,000 feet 
of timber cut and removed from his property. "It is necessary to dis- 
tinguish in each case what the particular cause of action is, as alleged. 
If' the timber is cut and removed from the land, it becomes personalty, 
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and the owner has the choice of several remedies. H e  may sue for the 
injury to the land by cutting the timber, in the nature of the old action 
of trespass quare clausum fregit, and this is local; he may sue to recover 
possession of the specific articles of personalty and the venue is deter- 
mined by where this particular article is located; he may sue for the 
value of the timber, as i n  trover and conversion, or for the wrongful 
taking, as in trespass de b o n k  asportatis, and these are transitory; or, 
if the article has been soId, he may sue, as in assumpsi t ,  for the money 
received, and this is transitory." McIntosh N. C. Prac.  & Proc., par. 
275, p. 260. 

"Actions are transitory when the transactions on which they are based 
m i g h t  take place anywhere, and are local when they couId not occur 
except in some particular place. The distinction exists in the nature of 
the subject of the injury, and not in the means used or the place a t  which 
the cause of action arises." B r a d y  v. Bpady,  161 N .  C., 325, 77 S. E., 
235. and cases there cited. 

The action being transitory, i t  is governed by the law enunciated in 
Blevins  v. L u m b e r  Co., 207 N .  C., 144, 176 S. E., 262, and was properly 
retained in P i t t  County, where the plaintiff is resident and where he has 
elected to institute it. 

I n  view of our holding that  the retention of the case in P i t t  County 
was proper, i t  becomes supererogatory to decide the question as to 
whether the defendant waived any right he may have had to ask for such 
removal by filing answer. 

The judgment of the Superior Court is 
Affirmed. 

DEVIX, J., dissents. 

GROVER C. CHILDRESS v. DAN C. LAWREKCE. 

(Filed 15 October, 1941.) 

1 .  Trial § 23- 
A conflict in the testimony of plaintiff's witnesses upon a material fact 

raises the issue fo r  the determination of the jury. 
2. Landlord and Tenant 5 11- 

Evidence that defendant landlord maintained a shelter or roof extend- 
ing from the front wall of his building, that a t  one end of the building 
the projection was 68 inches from the ground, that plaintiff struck his 
head against the shelter or roof while walking on a clear sunshiny day, 
with conflicting evidence as to Whether the projection extended over a 
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portion of the sidewalk, is held to take the case to the jury upon the 
theory of the landlord's liability to injured third persons when he know- 
ingly demises the premises in a state of nuisance or authorizes a wrong. 

APPEAL by plaintiff from S i n k ,  J., at  J u n e  Term, 1941, of HARNETT. 
Civil action to recover damages for personal injuries alleged to have 

been caused by the negligence of the defendant. 
The evidence on behalf of the plaintiff tends to show that  on 17 Sep- 

tember, 1940, he was walking along the sidewalk on the south side of 
Wicker Street i n  the town of Sanford and struck his head against a 
shelter or roof which protruded out from the defendant's building and 
extended partly over the sidewalk. Plaintiff's right eye was injured and 
he ultimately lost the sight of it. The sidewalk shpes  from east to west 
in front  of defendant's building, and the shelter or roof of the building 
protrudes out from the building a distance of 54 inches and extends over 
a portion of the sidewalk. "At the east end of the shelter or roof i t  is 
68 inches from the ground and a t  the west end i t  is 6% feet." The  
difference in height is due to the slope of the sidewalk. "The sidewalk 
is on a hillside, kinder elevated, the sidewalk s l o y s  and street and all." 
Plaintiff was walking from east to west. A crowd was in front  of 
defendant's building which was then used as a wiener stand or "chicken 
house." The rafter was in plain view and i t  was a clear, sunshiny day. 

The plaintiff testified, as did the surveyor who measured the distance, 
that "the shelter or roof of that  building protrudes out vver the side- 
walk." 

One of plaintiff's witnesses testified: "The eaves extend out some 
'distance from the walls of the building, 3% to 4 fee,, I think. They do 
not extend out over the sidewalk or any portion of it.'' 

The defendant contended that  plaintiff's injury was due to his own 
inattentiveness, and that  as landlord or owner of the building he was not 
liable. 

From judgment of nonsuit entered a t  the close of plaintiff's evidence, 
he appeals, assigning error. 

X e i l l  M c K .  S a l m o n  for plaint i f f ,  appellant.  
W i l l i a m s  & S e y m o u r  and  G a t i n ,  Jackson  Le. Gatsin for de fendan t ,  

appellee. 

STACY, C. J. We think the case is one for the jury. True, there is 
evidence that  the eaves of defendant's building do not extend over any 
portion of the sidewalk. There is also evidence that  they do. This 
presents a conflict in the testimony of plaintiff's witnesses, solvable alone 
by the jury. F r a n c k  v. H i n e s ,  182 N .  C., 251, 1139 S. E., 21;  She l l  v. 
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Rosemnn ,  155 N. C., 90, 71 S. E., 86;  E u u n s  v. C'ouwn, 194 N. C., 273, 
139 S. E., 434. 

The general rule is, that  when a landlord or owner "knowingly demises 
premises in a ruinous condition or in a state of nuisance," or "where he 
authorizes a wrong,7' he renders himself liable to third persons for inju- 
ries resulting therefrom. Knight z.. Foster ,  163 N.  C., 329, 79 S. E., 
614; R u c k e r  v. W i l l e y ,  174 N .  C., 42, 93 S. E., 379; Brooks  v. Mills  CO., 
182 N. C., 719, 110 S. E., 96;  Pr ice  v. Traz?is ,  149 Va., 536, 140 8. E., 
644, 56 A. L. R., 209; 13  R. C. L., 404; 25 Am. Jur. ,  566. 

Applying this principle to the facts in hand, i t  would seem that  the 
evidence is sufficient to carry the case to the jury. 

Reversed. 

J. K. ABSHER, BY HIS SEXT FRIEND, TV. R. ARSHER, Y. RIJFUS MILLER 
AND GRADP JIILLER. 

(Filed 15 October, 1941.) 

Segligence 9 12: Automobiles 9 7- 
Plaintiff was injured as he ran across the road in front of defendants' 

automobile. The evidence tended to show that plaintiff lacked only a few 
days being eight years old and mas a bright boy. H c l d :  The issne of 
contributory negligence should have been submitted ro the jnry under 
appropriate instructions, and the court's instruction that plaintiff, due to 
his tender years, could not be guilty of contributory negligence is error. 

ATPEAL by defendants from Phi l l ips ,  J., a t  April-May Term, 1941, of 
WILKES. New trial. 

This was an  action to recover damages for personal injury alleged to 
ha re  been caused the plaintiff by the negligence of the defendants in the 
operation of an  automobile. The plaintiff, a child eight years of age, 
was struck and injured as he ran  across the road in front  of defendants' 
moving automobile. There was evidence tending to show that  the de- 
fendants' car was being driven negligently. 

Issues of negIigence and damage were submitted to the jury and 
answered in f a ro r  of the plaintiff, and from judgment on the verdict 
defendants appealed. 

W. H. X c E l z r e e  for p7ninf i , f ,  a p p e l l e ~ .  
Tri -cet fe  & Holslzouser for de fendnn f s ,  nppellnnts.  

DEVIX, J. The defendants in their answer set up  the defense of con- 
tributory negligence, and in apt time tendered an i ~ s u e  addressed to that  
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question, which the  court  declined t o  submit. T h e  court  also instructed 
the  j u r y  t h a t  t h e  plaintiff,  due t o  his  tender yeam, could not  be gui l ty  
of contr ibutory negligence. 

There  was evidence tending t o  support  t h e  defendants'  allegation of 
negligence on  the  p a r t  of t h e  plaintiff, and  the  f a t h e r  of the  plaintiff 
testified t h a t  a t  the  t ime of the  i n j u r y  the  plaintiff was eight years  old 
lacking a few days, and  t h a t  h e  was a br ight  boy. 

W e  a r e  constrained t o  hold t h a t  the  court  below was  i n  e r ror  i n  the  
] d i n g  complained of, a n d  t h a t  the  issue of contr ibutory negligence 
should have been submitted, w i t h  appropriate  instruction, under  t h e  
rule  la id down i n  Boylcin 2).  R. R., 211 N. C., 113, 189 S. E., 1 7 7 ;  
illorris v. Spro t t ,  207 N. C., 358, 177  S. E., 1 3 ;  B r o w n  v. R. R., 195  
N. C., 699, 143  S. E., 536;  Foard v. Power Co., 170  N. C., 48, 86 S. E., 
804. 

T h e  defendants'  motion f o r  judgment of nonsuit was properly denied, 
bu t  f o r  the e r ror  pointed out there must  be a 

N e w  trial.  

LINCOLN HOWELL v. LYLES HARRIS AND QUEEN CITY COACH 
COMPANY. 

(Filed 15 October, 1911.) 

1. Principal and  Agent § 7- 

This action was instituted for allt.ged assault and battery committed 
by the individual defendant while acting in his capacity of ticket agent 
for defendant carrier. Held: Testimony a s  to what the individual de- 
fendant swore to in narrating the occurrence in a previous prosecution 
for assault is hearsay and is  incompetent against the corporate defendant 
a s  substantive evidence to prove the fact of agency, the scope of authority, 
or that  the alleged agent was acting for his principal a t  the time. 

2. Trial 8 29b- 
The trial court correctly withdrew hearsay evidence upon the question 

of agency, but inadvertently charged the jury that  plaintiff contended 
that such evidence should satisfy the jury that  the alleged agent was 
about the corporate defendant's business. Held: The action of the court 
in placing before the jury evidence material to the issue, which had been 
excluded, without opportunity on the part of the corporate defendant to 
answer it  or in any way meet it, necessitates a new trial. 

3. Evidence 5 29- 

In a civil action for assault and battery against the wrongdoer and his 
alleged principal, testimony as  to what the individual defendant swore 
to in narrating the occurrence upon a previous prosecution against him 
for assault is competent against him individually. 
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APPEAL by defendants from Phi l l ips ,  J., at April-May Term, 1941, of 
WILKES. 

Civil action to recover damages for assault and battery. 
The record discloses that the corporate defendant is a common carrier 

by motor vehicle; that on 4 October, 1940, the plaintiff, intending and 
desiring to become a passenger on one of defendant's buses, went to its 
station in Blowing Rock at the Hob Nob Inn  and asked the agent in 
charge, Lyles Harris, for a ticket to North Wilkesboro; that instead 
of complying with this request, the said Lyles Harris assaulted the 
plaintiff and ran him out of the station with the statement: "Tell all 
the other damn Negroes you see that I have the same thing for them." 

The defendant, Lyles Harris, was tried in the Mayor's Court that 
afternoon on a warrant charging him with an assault upon Lincoln 
Howell. Over objection, the mayor was permitted to testify that the 
defendant, Lyles Harris, swore in his court "that the trouble came about 
due to the fact that Lincoln Howell came in and asked for a ticket in 
a commanding or impudent voice, rather arrogant way," etc. 

The Chief of Police testified, over objection, that he heard the defend- 
ant's testimony in the Mayor's Court: ('He said this colored boy came 
in and had his hat on and asked for the ticket in an unbecoming manner 
or something like that is the way he said it and he asked him to go out 
and he didn't go and he pushed him and he caught his foot under a rug 
and fell against a bench that was in the bus station." 

The foregoing evidence in respect of what the defendant, Lyles Harris, 
swore in the Mayor's Court was later excluded as to the bus company. 

I n  giving the plaintiff's contentions, the court said: "The plaintiff 
further insists and contends, gentlemen of the jury, that statements of 
the defendant under oath in the Mayor's Court would indicate and 
should satisfy you that he was about his master's business." Exception. 

From verdict and judgment against both defendants awarding plaintiff 
compensatory and punitive damages, the defendants appeal, assigning 
errors. 

B u r k e  & B u r k e  a n d  A. H. Casey  for p la in t i f f ,  appellee. 
J o h n  R. Jones  and  T r i v e t t e  d? Houshouser  for defendants ,  appellants.  

STACY, C. J. The evidence offered by the plaintiff tending to show 
what the agent of the Bus Company testified in the Mayor's Court was 
properly excluded as against the corporate defendant. Hes ter  v. Motor  
Lines ,  219 N.  C., 743. What an agent or employee says after an event, 
merely narrative of the past occurrence, though his agency or employ- 
ment may continue as to other matters, or generally, is only hearsay and 
is not competent as substantive evidence against the principal or em- 
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ployer. Hubbard  v. R. R., 203 N. C., 675, 166 S. E., 802, and cases 
there cited. Nor is such evidence competent to prove the fact of agency 
or the scope of the agent's authority or that the alleged agent was acting 
for his principal or employer at  the time. ParrLrh v. Mfg. Co., 211 
N. C., 7, 188 S. E., 817. 

I t  appears, however, that when the court came to charge the jury, this 
evidence was inadvertently recited as tending to show that the agent was 
then about his master's business. The evidence had previously been 
excluded as incompetent for this purpose and it waf, error thus to recite 
it in the charge. I t  has been said in a number of cases that where, by 
action of the court, evidence material to the issue, which has been 
excluded, is placed before the jury, without opport~mity to answer it or 
in any way to meet it, necessitates a new trial. 8. 2 ) .  W y o n t ,  218 N. C., 
505, 11 S. E. (2d),  473; Smifh v. Hosiery Mill, :212 N. C., 661, 194 
S. E., 83; S. v. Love,  187 K. C., 32, 121 S. E., 20. 

No error has been discorered in the trial so far  as the individual 
defendant is concerned. 

Opposite conclusions, therefore, result in respect of the two appellants : 
On appeal of Lyles Harris, 
No error. 
On appeal of Queen City Coach Company, 
New trial. 

NANTAHAIJA POWER & L I G H T  COMPANY V. MRS. I D A  MOSS, 
and 

NANTAHALA POWER & L I G H T  COMPANY r. TI'. C. NORTON, 
and 

NANTAHALA POWER 8E L I G H T  COMPANY v. hIRS. E1TT.k DAVIS, WIDOW; 
N. D. DAVIS AND WIFE, EVA MAE DAVIS;  J. TV. DAVIS AND ~ ~ ' I F E ,  
LOUISE DAVIS;  D. D. DAVIS A N D  WIFE. LOUISE DAVIS;  G L E S N  
DAVIS AKD \~'IFE, MRS. GLENN DAVIS;  L. H .  CANNON A N D  WIFE, 
ELIZABETH CANKOS;  MYRTLE DAVIS;  WOOD DAVIS;  S. F. Mc- 
C L U R E ;  DR. EDGAR ANGEL;  TRUSTEE; T.  C .  L E D B E T T E R ;  H. E. 
BUCHANAN, GUAEDIAN M. BUCHANAN, JR., IXCOMPETEKT; MRS. 
E D D I E  W. WILSON, GUARDIAN J. N. WILSON, ISCOMPETENT; MRS. 
ALVIN STEWART,  ADMINISTRATRIX, ALVIN S T E W A R T ;  W. C. NOR- 
T O N ;  AND JOHN D. DAVIS, 

and 
NAKTAHALA POWER R: L I G H T  C0121PA4NY v. MRS. ETTA DAVIS, WIDOW; 

N. D. DAVIS AND WIFE, EVA MAE DAVIS;  J .  W. DAVIS A N D  WIFE, 
LOUISE DAVIS;  D. D. DAVIS A N D  WIFE, LOU [SE  DAVIS;  GLENN 
DAVIS AR'D WIFE, MRS. GLENN DAVIS;  L. 13. CANNON AND WIFE, 
ELIZABETH C A S N O S ;  MYRTLE DAVIS;  WOOD DAVIS;  S. F. JIc- 
C L U R E ;  DR. E D G S R  AKGEL, TRUSTEE; T. C. L E D B E T T E R ;  H. E.  
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BUCHANAN, GUABDIAN AI. BUCHANAN, JR., INCOMPETENT; MRS. 
EDDIE W. WILSON, GUABDIAN J. N. WILSON, INCOMPETENT; MRS. 
ALVIN STEWART, ADMINISTRATRIX ALVIN STEWART, DECEASED; MRS. 
MARY ANN STEWART; A N D  JOHN D. DAVIS. 

(Filed 29 October, 1941.) 

1. Eminent Domain 8 3- 
-4 power company may maintain proceedings against riparian owners to 

condemn the right to divert the waters of s stream when such diversion 
is a n  integral part of its hydroelectric project. 

2. Eminent Domain § 9- 
The measure of compensation to be paid for the taking of land or any 

interest therein is the market value of the property, which is  the price it  
will bring when offered for sale by one who desires, but is not obligated 
to sell, and is bought by one desiring to buy, but not under the necessity 
of purchasing. 

3. Same- 
In  determining the market value of property, consideration need not be 

confined to its condition and use a t  the time of the taking, but the uses to 
which the property may be applied or for which it  is reasonably adapta- 
ble, to the extent that such potential uses affect its value a t  the time of 
the taking, may be considered. 

4. Sam- 
In  assessing compensation for land taken, neither the value of the land 

as  a n  integral part of the taker's project, nor the taker's necessity of 
having the land a s  a part of its project should be considered. 

5. Same--Held: Court erred i n  admitting evidence relating t o  benefits ac- 
cruing t o  petitioner from t h e  taking and  i n  charging t h e  jury thereon. 

Petitioner owns a dam above respondents'. land and a power house on 
the stream below respondents' land, and diverts the water from the dam 
to the power house through a tunnel. This proceeding was instituted to 
assess compensation for the diversion of the water. The court admitted 
evidence a s  to the location of the dam and power plant, the length of the 
tunnel, the proportionate part of the fall owned by each of respondents, 
the value of respondents' land when considered a s  a n  essential part of the 
whole development, and reviewed this evidence in i ts  charge to the jury. 
Held:  The admission of the evidence and the charge of the court is error, 
since the jury was permitted to consider, as  elements of compensation, the 
benefits accruing to the petitioner from the taking, the value of respond- 
ents' land when considered a s  an integral part of the development, and 
petitioner's necessity of acquiring the right of diversion as  a part of i ts  
project. 

6. Appeal a n d  E r r o r  5 39-Error i n  admission of evidence held not  cured 
i n  charge. 

I n  this condemnation proceeding the trial court erroneously admitted 
upon the issue of damages evidence relating to the benefits accruing to 
petitioner from the taking and the value of respondents' lands when con- 
siclerecj a s  units of petitioner's power project. Held:  The error in the 
admission of the evidence was not cured by a Correct statement in the 
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charge of the rule for the admeasurement of compensation, when the court 
in other portions of the charge emphasized the error by modifying peti- 
tioner's prayers for instructions to read that  benefits accruing to peti- 
tioner by reasolz of its expenditures should not be considered. 

7. Eminent  Domain § +In order  fo r  evidence of potential uses of land t o  
be competent, such uses mus t  be so immediately probable as t o  affect 
t h e  present marke t  value of t h e  land. 

This proceeding was instituted by petitioner to condemn the right to 
divert waters of a stream for  a power project. Respondents were per- 
mitted to introduce evidence that  their lands, together with adjacent 
lands other than lands belonging to petitioner, might be united in an inde- 
pendent water power project, but respondents' evidence was to the effect 
that  there was no present demand for such additional project and that 
there was merely a potential possibility of a market for such project. 
Held: While the highest and most profitable uses for which the property 
is  adaptable and needed, or likely to be needed, in the reasonably near 
future may be properly considered to the extent that  such potential uses 
affect the present market value of the land, in the present case respond- 
ents did not show that the conversion of their land into another power 
project was so reasonably probable or that  demand for such potential use 
was so reasonably immediate a s  to affect the present market value of 
respondents' land, and evidence of such potential use under the facts and 
circumstances of this case was speculative and should have been excluded 
or the jury cautioned not to consider it. 

8. Trial 9 29b- 
An opinion must be read in connection with the facts of the particular 

case i t  decides, and therefore in  reading a decision to the jury the trial 
court must exercise great caution to ascertain that  the language used in 
the decision is  a statement of the general law applicable to the facts in 
the case a t  issue, and should call the jury's attention to any dissimilarity 
in the facts in order to apply the general statement of the law to the 
evidence in  the case a t  issue. 

CLABKSON, J., concurring in result. 

APPEAL b y  petitioner f r o m  Alley, J., a t  May Term, 1941, of JACKSON. 
N e w  trial.  

There  a r e  f o u r  separate  condemnation proceedings instituted before 
t h e  clerk of t h e  Superior  Cour t  of Jackson County  f o r  t h e  purpose of 
condemning t h e  r igh t  t o  divert  t h e  waters  of t h e  west f o r k  of Tucka-  
seegee River  f r o m  the  lands of t h e  various respondents a n d  f o r  a r igh t  of 
w a y  240 feet long f o r  a tunnel  over the  lands of t h e  respondent I d a  Moss. 
T h e  causes were consolidated f o r  the  purpose of t r ia l .  

T h e  petitioner owns a d a m  site on  the  west for'k of t h e  Tuckaseegee 
R i v e r  upstream f r o m  t h e  lands of t h e  several respondents. I t  also owns 
a large body of l and  above the  d a m  site f o r  reservoii. purposes. T h e  peti- 
t ioner  also owns all  the  l and  on both sides of the  r iver  below the  d a m  
t o  the  property of t h e  respondents-a distance of about  one-half mile- 
including what  is  known as  H i g h  Falls.  Below the  lands of t h e  peti- 
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tioner each respondent owns a tract of land running to the thread of the 
stream, including riparian rights in the waters of the river as follows: 
(1)  On the right-hand side going down the J. W. Davis heirs own I1 
acres known as the Davis "little" tract, having a frontage of 450 feet on 
the stream; (2) the respondent Ida Xoss owns 372 acres with 11,731 
feet frontage on the stream on the right-hand side; (3) across the river 
on the left-hand side the respondent W. C. Norton owns a tract contain- 
ing 525 acres fronting approximately 4,726 feet; (4)  next on the left- 
hand side is situate the J. W. Davis heirs "big" tract. Within the Davis 
"big" tract and fronting on the I-iver is the Reed & Warren tract with a 
frontage of 2,417 feet, belonging to the petitioner. The Davis "big" 
tract has water frontage of 5,038 feet above the Reed &. Warren tract, a 
frontage of 2,155 feet within the boundary of the Reed & Warren tract, 
and approximately 3,201 feet below the Reed & Warren tract-its front- 
age, due to the location of Reed & Warren tract, being broken into three 
sections. 

The petitioner established its power house down-stream a considerable 
distance below the property of respondents and constructed a tunnel or 
tube from the dam to the power house to convey the water. This diverts 
all of the water entering the river above the petitioner's dam, but other 
waters entering the stream furnish water to the lands of the respondents 
for all ordinary domestic and stock-raising purposes. 

These several proceedings were instituted for the purpose of fixing the 
compensation to be paid to the several respondents for the diversion of 
such waters through the instrumentality of the tunnel or tube extending 
from the dam site above the property of respondents to the power plant 
considerably below such properi,y. 

The jury answered the several1 issues submitted, fixing the amount of 
compensation to be paid to the individual respondents. From judgments 
thereon the petitioner appealed. 

Dan R. Moore, Sf i l lwel l  & Stillwell,  and Hark ins ,  T7an Wink l e  & 
Wal ton  for pef i f ioner,  appellant. 

Hayes  Al ley and Jones, Ward' & Jones for respondents, appellees. 

BARKHILL, J. The petitioner has not taken and does not seek to take 
any part of the property of any one of the respondents except a right of 
way or easement for the tunnel which passes across the land of the 
respondent Ida Moss. I t  only seeks the right to divert the waters of 
Tuckaseegee River which passes along the boundary line of the respective 
respondents and to hare the compensation to be paid therefor fixed and 
determined. And it is conceded that as the property line of each re- 
spondent extends to the thread of the stream each is a riparian owner 
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LIGHT CO. v. Moss. 

affected by the diversion of the waters of such stream. The right to so 
divert is a proper basis for condemnation proceedings. 

The petitioner complains that the court below permitted the cause to 
be tried upon the theory, in part, that the respondents are entitled to 
compensation for the diversion of the waters of Tuckaseegee River on 
the basis of advantages thereby accruing to the pethoner. That is, on 
the basis of the enhanced value of its developmeni; resulting from the 
use of the water as diverted. I t  contends that under the evidence offered 
and the charge of the court the jury was permitted to award respondents 
a ratable share of the value to the petitioner based on fall per foot in  
the whole development. I t s  contentions in this respect are properly 
pllesented by a series of exceptions duly preserved. 'While the exceptions 
in this respect are numerous we may consider the one question thereby 
presented without discussing any one of the exceptions in detail. 

Witnesses were permitted to give testimony as to the location and 
nature of petitioner's reservoir and power plant, the location of its dam, 
the length of its tunnel and the total fall thereby created, the relative 
location of the lands of respondents, the proportionate part of the fall 
owned by them and other facts relating to the benefits accruing to the 
petitioner from the taking. They were then permitted to estimate the 
value of respondents' land when considered as an essential part and 
parcel of the whole development. 

I n  its charge the court reviewed this evidence in detail, calling the at- 
tention of the jury to the fact that the witnesses had said: "That the 
diversion of the river and making the tunnel has enhanced the value of 
petitioner's proposition, and that he took this in consideration in placing 
his estimate of value upon respondents' property'?; "in considering the 
hydroelectric proposition he said he figured each one of these tracts as a 
unit of considerable potential value, assuming that a plant would be 
developed, that the whole mould be developed into what he would con- 
sider a great water power"; "he considered the respondents' property as 
a part of the petitioner's property, as one of its units"; "he has made his 
estimate on the basis of a unit by the owners, and also in  connection with 
the petitioner"; "that the petitioner could not profitably or practicably 
proceed or have any such power proposition as i t  now has without this 
diversion of the river and that he took this into consideration in  placing 
his value on the respondents' property"; '(he arrived at  the estimate of 
its value by considering all the property, including the respondents' prop- 
erty and the petitioner's property as a unit"; "that this property is an 
essential part of that unit, and that the petitioner is now using all of i t  
as one unit"; and "the petitioner has developed par1 of the unit and is 
now trying to get the rest of the unit." 
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The court then called the attention of the jury to the contentions made 
by respondents based upon this evidence to the effect in  part that the 
petitioner cannot operate without the right to divert the water from the 
lands of the respondents and that the acquisition of such right "is indis- 
pensable to the petitioner." 

The market value of property is the yardstick by which compensatioil 
for the taking of land or any interest therein is to be measured and 
market value of property is the price which it will bring when it is 
offered for sale by one who desires, but is not obliged to sell it, and is 
bought by one who is under no necessity of having it. I n  estimating its 
value all of the capabilities of the property, and all of the uses to which 
i t  may be applied, or for which i t  is adapted, which affect its value in 
the market are to be considered, and not merely the condition it is in at 
the time and the use to which it is then applied by the owner. 2 Lewis, 
Eminent Domain (3d), 1228, and numerous cases cited; Brown v. Power 
Co., 140 N .  C., 333; Pemberton v. Greensboro, 208 N .  C., 466, 181 
S. E., 258; H i g h w a y  Com. v. Hartley,  218 N.  C., 438, 11 S. E. (2d), 
314, and cases cited; Bonbright, Valuation of Property, Vol. 1, p. 411, 
et seq.; L igh t  Co. v. Carringer, ante, 57, and cases cited. Ford Hydro-  
Electric Co. v. Neely ,  13 Fed. (2d), 361; ilnno. 75 A. L. R., 857; 10 
R. C. L., 128. 

That this is the true rule to be followed in ascertaining the compen- 
sation due the respondents seems to be conceded. The application of the 
rule and what is to be excluded from consideration in ascertaining the 
reasonable market value is the hub of the controversy. 

The just compensation rule merely requires that the owner of the 
property taken shall be paid for what is taken from him. "It deals with 
persons, not with tracts of land, and the question is, what has the owner 
lost? not, what has the taker gained?" Boston Chamber of Commerce 
v. Boston, 217 U .  S., 189, 54 L. Ed., 725. The value of the property to 
the condemnor for his particular use is not to be considered. Power Co. 
v. Hayes,  193 N.  C., 104, 136 S. E., 353; United States  v. Chandler- 
Dunbar W .  P .  Co., 229 U. s., 53, 57 L. Ed., 1063, and cases cited; U. 8. 
v. H a y m a n ,  115 Fed. (2d), 599. 

Value to the taker of a piece of land combined with other parcels for 
public use is not the measure of or guide to the compensation to which 
the owner is entitled. Olson v. U.  S., 292 U. S., 246, 78 L. Ed., 1236, 
and cases cited. Highway  Com. v. Hartley,  supra. "The value of the 
land taken to the party taking it is not the test of what should be paid, 
nor should the fact that the land is desired or needed for a particular 

use be considered when it is taken for that use." 18 Am. Jur., 
881. Neither the value to the condemnor nor his necessity can be taken 
into consideration when fixing the value. 18 Am. Jur., 882 ; McGozern 
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v. N e w  Y o & ,  229 U. S., 363, 57 L. Ed., 1228; Watisworth v. W a t e r  Co., 
256 Pa., 106; S u n  Diego Land  Co. v. f leale (Cal.), 25 Pac., 977; 
T h o m p s o n  v. State ,  189 N .  Y., 590; K i r k  v. But-Lies, 134 Okla., 206, 
273 Pac., 346. 

The very purpose underlying the authority to take by eminent domain 
is to prevent the owner who is aware of the necessity of the taker from 
making the most of such necessity and from demanding the highest price 
such necessity impels. Hence "holdup" or "strategic7' values created by 
the necessity of the taker is not the true criterion. U. S .  v. Ckandler- 
Dunbar W .  P .  Co., supra;  McGovern v. N .  P., supra;  Bos fon  Cham-  
ber of Commerce v. Boston, supra; Olson v. U. S., supra; H i g h w a y  
Gom,  v. Hart ley ,  supra. 

I t  follows that it was error for the court to adrnit the indicated evi- 
dence and to submit the same to the jury for its consideration in the 
charge. 

But the respondents take the position that the admission of this evi- 
dence, if error, was rendered harmless by the charge of the court. In  
this connection it may be conceded that the court in a part of its charge 
correctly stated the rule to be followed by the jury in the ascertainment 
of the amounts to be awarded the several respondents. 

Whether in any event this would be sufficient to erase from the minds 
of the jury the impression which must have been made by the admission 
of the evidence, the recapitulation thereof by the judge, and the statement 
of the contentions based thereon is subject to serious debate. This we 
need not now decide for the reason that the court went further and, in 
our opinion, emphasized the error to such an extent as to make it appear 
that the jury must have given weight and considerstion to the evidence 
and to the charge in respect thereto in arriving at  its verdict, so as to 
make it manifest that the respondents have been awarded compensation 
for the benefits accruing to the petitioner from ihe diversion of the 
waters in question. Pemberton v. Greensboro, supra. 

To meet the situation arising from the admission of this testimony and 
to preserve its exceptions thereto the petitioner tendered a number of 
prayers for instruction, requesting the court to charge the jury, in sub- 
stance, that any enhanced value in the property of petitioner resulting 
from the diversion, the value of the property to the company condemning 
it, the enhancement of the value of its project, the benefits accruing to 
the petitioner and the value of the diverted water, when used in connec- 
tion with the dam, reservoir and power project of the petitioner, were 
not to be considered. The court modified each of these instructions by 
adding such terms as '(accruing by reason of its expenditures"; ((by 
reason of its expenditures7' and "caused by its expenditures," or "arising 
from its expenditures." 
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The modifications were unwarranted. The instructions, as given, 
when viewed in connection with the evidence submitted and the conten- 
tions stated, clearly left it open for the jury to consider such elements- 
except as increased in value by the expenditures of the petitioner--in 
ascertaining the compensation to be paid. 

Other exceptions are directed to the admission of evidence offered for 
the purpose of showing that by uniting the lands of respondents with 
adjacent lands, other than that belonging to the petitioner, an independ- 
ent water power project was available. Related exceptions are to the 
charge of the court in respect thereto. 

I t  is unnecessary to discuss these exceptions at  length. I f  as one 
witness testified, "it is speculation, like anything else-I proceeded on 
the assumption that by some method the property owners on both sides 
of the street might be combined in some way so that a dam could be 
built in a similar manner . . . there isn't a market available at  the 
minute, there is a iotential possibility of a market," the evidence was 
speculative in nature and it should have been excluded, or the jury 
should have been cautioned not to consider it. 

Elements affecting value that are dependent upon evidence of combina- 
tions of occurrences which, while within the realm of possibility, are not 
fairly shown to be reasonably probable, should be excluded from consid- 
eration, for that would be to allow more speculation and conjecture to 
become a guide for the ascertainment of value-a thing to be condemned 
in business transactions as well as in judicial ascertainment of truth. 
Olson v. United States ,  supra;  A y d e n  v. Lancaster, 197 N. C., 556, 150 
S. E., 40. 

Before valuations can be considered as a basis for awarding damages 
under the theory that the numerous types of land may be brought to- 
gether and used as one tract in a development, it must be shown that 
there is a reasonable probability of the unification of the tracts of land 
inrolved and that it is feasible and practicable to combine them in the 
one ownership either by condemnation proceedings or by agreement, and 
such evidence should not be submitted to the jury under any circum- 
stances when it appears that such unity is impractical or impossible. 
R. R. v. Gahngan, 161 N .  C., 190, 76 S. E., 696. See also Central Power 
Co. 2) .  Stone,  139 Ga., 416, 77 S. E., 565; Chicago, Burl ington & Q. 
R. R. Co. v. C i t y  of Chicago, 166 U .  S., 226, 41 L. Ed., 979; Stockton 
T. Ellingwood (Gal.), 275 Pac., 228; Eichman v. Oklahoma City 
(Okla.), 202 Pac., 184; 1. 1'. C i f y  v. Sage, 239 U. S., 57, 60 L. Ed., 
143; X e d i n n  Val ley  Irr ig.  Co. v. Seekatz ,  237 Fed., 805; Idaho F a r m  
Decel. Co. v. Brackett (Idaho), 213 Pac., 696; Enzmons v. Utilities 
Power Co. ( S .  H.) ,  141 Atl., 65, 58 A. L. R., 788; Gilmore v. Central 
Maine Power Co. (Me.), 145 Atl., 137. 
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Conversely, the highest and most profitable use for which the property 
is adaptable and needed or likely to be needed in the reasonably near 
future is to be considered, not as a measure of ralue but to the full extent 
that such prospect or demand for such use affected the market value at  
the time respondents were deprived of their riparian rights. Olson v. 
U .  S., supra;  Miss. & R. River  B o o m  Co. v. PaMerson, 98 U. S., 403, 
25 L. Ed., 206; Clark's Ferry  Bridge Co. v. PILZ~Z'C Service Com., 291 
U .  S., 227, 78 L. Ed., 767; 2 Lewis, Eminent Clomain (3d), sec. 707, 
p. 1233; 1 Nichols, Eminent Domain (2d), sec. 220, p. 671; U .  S .  v. 
Powelson, 118 Fed. (2d), 79. The fact that the most profitable use of 
a parcel of land can be made only in combination with other lands does 
not necessarily exclude that use from consideration if the possibility of 
combination is so reasonably sufficient and the "other uses" are so reason- 
ably probable as to affect market value. AT. Y. C'ify v.  Sage,  supra;  
Olson v. U. S., supra;  United States  v. Powelson, .supra. I n  making the 
estimate of market value there should be taken into account all consid- 
erations that fairly might be brought forward and reasonably given 
substantial weight by the seller and buyer at  private sale. Olson v, 
U.  S., supra;  Brooks-Scanlon Corp. v.  United States, 265 U. S., 106 
68 L. Ed., 934; 18 Am. Jur., 880; Entmons  v. Power Co., supra. 

,4t the next trial, in ruling upon the admissibility of evidence offered 
for the purpose of showing the availability and adaptability of the land 
of respondents for uses other than those to which it is now being sub- 
jected the trial judge should be guided by thest> generally recognized 
~rinciples. 

The petitioner likewise complains that the court below in its charge 
read extensively from the opinions in B r o w n  v. Power  Co., supra, and 
United States  v. Powelson, supra, in which the facts were essentially 
different, and from the Olson case, supra, and other cases, omitting from 
such reading statements that qualified and limited the general principles 
enunciated in those cases. 

While the right of a judge to adopt the languags used by an appellate 
court in its opinions, when properly applicable to the facts in the case 
on trial, cannot be gainsaid, extreme caution should be exercised in so 
doing. 

The law discussed in any opinion is set within the framework of the 
facts of that particular case and i t  is often, if not generally, extremely 
difficult to transplant the law so that it will grow healthily upon another 
set of facts merely by reading from an opinion wii,hout calling attention 
to the dissimilarity in the facts and applying the law to the evidence in 
the cause at  issue. 

"Especially is it diflicult to ascertain to what extent the facts in the 
case are binding upon the language employed. Not infrequently the 
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statements are not commensurate with their own applicability. They 
read like statements universalizing some principle when in truth they 
are intended to express something peculiar to the case. Considerable 
difficulty is always experienced in so expressing an idea that the language 
implies no more and no less than just what is intended." Brumbaugh, 
Legal Reasoning and Briefing, p. 195. The judge should be ever mind- 
ful that "a decision . . . draws its peculiar quality of justice, 
soundness and profoundness from the particular facts and conditions of 
the case which i t  has assumed to adjudicate." Ibid., p. 172. "It is , A 

platitude to say that language wrenched from its context is apt to be 
misconstrued. Courts repeatedly have held that the language of their 
opinions must be read in connection with the facts of the case in which 
the language was used. This is, or ought to be, known to all. The 
surprising thing is to find how utterly meaningless, how completely un- 
understandable, the language of an opinion of a court can be when taken 
out of its setting." Walter, Brief-Writing and Advocacy, pp. 78-9. 

This difficulty in transplanting law is due, in part a t  least, to the dual 
nature of the judicial opinion. I t s  primary function is to furnish the 
rationale of the decision and disposition of the instant case; its secon- 
dary-and incidental-function is the exposition of general legal prin- 
ciples. I n  each case the particular becomes so blended with the general, 
the specific so definitely a part of the universal, that he must indeed 
be a deft and e x ~ e r t  craftsman who undertakes to excise that which is 
general law. I t  is this danger of coloring the general with the particular 
which makes so dangerous the reading to the jury of extensive portions 
of opinions in previously decided cases. When we realize that able 
lawyers are sometimes perplexed as to the extent of the universality of 
principles apparently enunciated in cases, how much more apparent it 
must be that laymen, untrained in the law, are likely to transfer indis- 
criminately the principles of factually different cases to the case at  bar 
when those principles have been called to their attention by the impartial 
judge who is trying the case. Pcay v. U u r h n m  Li fe  Ins. Co., 185 S .  C., 
78, 193 S. E., 199; Milhous v. Sfate Highway Dept., 194 S. C., 33, 
83 S. E. (2d), 852. 

The facts in the Brown and in the Powelson cases, supra, are substan- 
tially different from those presented on this record. I n  the Olson case, 
supra, the Court used expressions which materially qualified the general 
principles discussed. Care and caution should be exercised in applying 
the law as stated in those cases to the facts in this cause. 

There are other exceptions in the record which are stressed with some 
force and reason. The questions thus presented may not again arise. 
Hence, we refrain from discussion thereof. 

For the reasons stated the petitioner is entitled to a 
New trial. 
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CLARKSON, J., concurring in result: The principle of law governing 
this case is stated as follows in  McCandless v. United States, 298 U .  S., 
343: "The rule is well settled that, in condemnation cases, the most 
profitable use to which the land can probably be put in the reasonably 
near future may be shown and considered as bearing upon the market 
value; and the fact that such use can be made only in connection wi th  
other lands does not  necessarily exclude i t  from consideration if the possi- 
bility of such connection is reasonably sufficient to  affect market  value. 
Olson v .  United States ,  292 U.  S., 246 (255-6), 78 L. Ed., 1244." (Ital- 
ics mine). 

I n  the case of Olson v. United States, supra, il lr.  Justice Butler ,  speak- 
ing for the Court, said, at page 248: "The only substantial question is 
whether, on the facts disclosed by the record and o1,hers of which judicial 
notice may be taken, the actual use and special acaptability of petition- 
ers' shorelands for the flowage and storage of w a t ~ r ,  that inter  alia will 
be available for the generation of power, may be taken into consideration 
in ascertaining the just compensation to which petitioners are entitled 
. . . (p. 255). Just compensation includes all elements of value that 
inhere in the property, but it does not exceed market value fairly deter- 
mined. The sum required to be paid the owner does not depend upon the 
uses to which he has devoted his land but is to be arrived at upon just 
consideration of all the uses for which it is suitable. The highest and 
most profitable use for which the property is adaptable and needed or 
likely to be needed in the reasonably near future is to be considered, not 
necessarily as the measure of value, but to the full extent that the pros- 
pect of demand for such use affects the market va ue while the property 
is privately held. . . . (citing authorities). The fact that the most 
profitable use of a parcel can be made only in combination with other 
lands does not necessarily exclude that use from consideration if the 
possibility of combination is reasonably sufficient to affect the market 
value. ?Tor does the fact that it may be or is being acquired by eminent 
domain negative consideration of availability for use in the public serv- 
ice. ATew Y o r k  v. Sage, 239 U. S., 57 (GI), (60 L. Ed., 143, 146, 36 
S. Ct., 25). I t  is common knowledge that public service corporations 
and others having that power frequently are actual or potential com- 
petitors not only for tracts held in single ownership but also for rights 
of way, locations, sites and other areas requiring the union of numerous 
parcels held by different owners. And, to the exi;ent that probable de- 
mand by prospective purchasers or condemnors aiTects market value, it 
is to be taken into account. Nississ ippi  & R. River  B o o m  Co. v. Pat ter-  
son, 98  U .  s., 403 (25 L. Ed., 206), u b i  supra. But the value to be 
:ascertained does not include, and the owner is not entitled to compensa- 
tion for, any element resulting subsequently to or because of the taking. 
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Considerations that may not reasonably be held to affect market value 
are excluded. Value to the taker of a piece of land combined with other 
parcels for public use is not the measure of or a guide to the compensa- 
tion to which the owner is entitled. . . . (p. 257). I n  respect of 
each item of property that value may be deemed to be the sum which, 
considering all the circumstances, could have been obtained for i t ;  that 
is, the amount that in all probability would have been arrived at  by fair 
negotiations between an owner willing to sell and a purchaser desiring 
to buy. I n  making that estimate there should be taken into account all 
considerations that fairly might be brought forward and reasonably be 
given substantial weight in such bargaining. Brooks-Scanlon Corp. v. 
United States, 265 U. S., 106 (124), (68 L. Ed., 934, 941, 44 S. Ct., 
471). The determination is to be made in the light of all facts affecting 
the market value that are shown by the evidence taken in connection 
with those of such general notoriety as not to require proof." 

The most recent decision, which I think is directly in point, is the 
case of United States  v. Powelson, 118 Fed. (2d), 79. This was an 
opinion from this circuit, written by Judge Parker. Quoting from the 
P o w e k o n  'opinion, Judge  Parker  says, at  p. 84 : "The fact that the most 
profitable use of a parcel can be made only in combination with other 
lands does not necessarily exclude that use from consideration if the 
possibility of combination is reasonably sufficient to affect market value. 
Nor does the fact that it may be or is being acquired by eminent domain 
negative consideration of availability for use in the public service. 
S e w  Y o r k  v. Sage,  239 U. S., 57 (61). I t  is common knowledge that 
public service corporations and others having that power frequently are 
actual or potential competitors, not only for tracts held in single owner- 
ship but also for rights of way, locations, sites and other areas requiring 
the union of numerous parcels held by different owners. And, to the 
extent that probable demand by prospective purchasers or condemnors 
affects market value, it is to be taken into account. B o o m  Co. v. Patter- 
son, u b i  supra," citing and quoting from Olson v .  U. S., supra. 

I n  Korth Carolina the principle above enumerated is stated in Brown 
v. Power Co., 140 N. C., 336, and R. R. v. Gnhagan, 161 N .  C., 190. 

I n  the B r o w n  case, supra, pp. 341-345, it is written: "It is well settled 
that when, for the purpose of meeting and providing for a public neces- 
sity, the citizen is compelled to sell his property or permit it to be sub- 
jected to a temporary or permanent burden, he is entitled by way of 
compensation, to its actual market value. Lewis on Em. Domain, sec. 
478. The difficulty arises not so much in fixing the standard of the 
right, as in ascertaining what elements or factors may be shown in 
applying the standard. Certainly where by compulsory process and for 
the public good the State invades and takes the property of its citizens, 
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in the exercise of its highest prerogative in respect to property, i t  should 
pay to him full compensation. The highest authoi-ities are to that effect. 
'The market value of property is the price which it will bring when i t  is 
offered for sale by one who desires but is not obliged to sell it, and is 
bought by one who is under no necessity of having: it. I n  estimating its 
value all the capabilities of the property and all the uses to which it 
may be applied or for which it is adapted may be considered and not 
merely the condition i t  is in  at  the time and the use to which it is then 
applied by the owner.' Lewis Em. Dom., supra. Mr. Justice Field, in 
Boom Co. v. Patterson, 98 U.  S., 403, says: 'In determining the value 
of land appropriated for public purposes, the samis considerations are to 
be regarded as in a sale of property between private parties. The in- 
quiry in such cases must be what is the property worth in the market, 
viewed not merely with reference to the uses to which it is at  the time 
applied, but with reference to the uses to which i t  is plainly adapted; 
that is to say, what is i t  worth from its availability for valuable uses. 
Property is not to be deemed worthless because the owner allows it to go 
to waste, or be regarded as valueless because he is unable to put i t  to any 
use. Others may be able to use it. I t s  capability of being made thus 
available gives i t  a market value which can be readily estimated.' I n  
L. R. Junction Ry.  v. Woodruff, 49 Ark., 381 (4  A.m. St. Rep., 51), it is 
said: 'Since, then, the market value is the true criterion of damages, we 
are led to inquire-what is the market value ? The word market conveys 
the idea of selling and the market value, i t  would seem to follow, is the 
selling value. I t  is the price which an article will bring when offered 
for sale in the market. I t  is the highest price which those having the 
ability and the occasion to buy are willing to pay.' Referring to the 
range which the testimony may take in ascertaining the market value, 
the Court says: 'As a general guide to the range which the testimony 
should be allowed to assume, we think i t  safe to say that the landowner 
should be allowed to state, and have his witnesses state, every fact con- 
cerning the property which he would naturally be disposed to adduce in 
order to place it in an advantageous light if he we.re attempting to nego- 
tiate a sale of it to a private individual. On the other hand, the jury 
and the opposing counsel, for the information of the jury, should be 
allowed to make every inquiry touching the property which one about to 
buy would feel it to his interest to make.' 'If a tract of which the whole 
or a part is taken for public use, possesses a speciid value to the owner, 
which can be measured by money, he is entitled to have that value con- 
sidered in the estimate of compensation and damages.' 15 Cyc., 724; 
Cooley Const. Lim., secs. 567-8. . . . (p. 345). The rule is thus 
stated by Mr. Lewis (Lewis Em. Dom., supra) : 'The market value of 
property includes its value for any use to which it may be put. I f ,  by 
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reason of its surroundings, or its natural advantages, or its artificial 
improvements, or its intrinsic character, i t  is peculiarly adapted to some 
particular use, all the circumstances which make up this adaptability 
may be shown and the fact of such adaption may be taken into consid- 
eration in estimating the compensation. Some of the authorities hold 
that its value for a particular use may be proved, but the proper inquiry 
is, what is its market value in view of any use to which it may be applied 
and of all the uses to which it is adapted.' " 

Arnold H. Vanderhoof, a civil engineer for 30 years, who had wide 
experience in hydroelectric developments, testified for respondents in 
regard to the use connected with other lands sufficient to be submitted 
to the jury: "It is my opinion i t  would be feasible to do it, practical. 
The power facilities are not great enough in the country for thc de- 
mand." 

The material vice, I think. in the case is the admission of the follow- 
ing questions and answers, elicited on the part of respondents from their 
witness Vanderhoof: "Q. Now, I will ask you this question: Mr. 
Vanderhoof, it is alleged in the petition of the Nantahala Power & Light 
Company, and also these landowners admit it in their answer, that the 
diversion of this river through their property, and the building of the 
tunnel are essential and necessary in order for the Nantahala Power & 
Light Company to develop its prbposition, that is alleged and admitted. 
I wish you would state whether or not, in your opinion, the Nantahala 
Power & Light Company could probably or profitably develop and oper- 
ate its project without the diversion of the Tuckaseegee River under the 
mountain and away from these landowners' property? (Petitioner ob- 
jects-overruled-exception.) Ans. : I am of the opinion, without mak- 
ing a careful study of it, that the Nantahala Power & Light Company 
could develop power at  the base of their dam, but without diverting the 
water from this stream. The available head would be greatly reduced 
and, therefore, the power which could be developed would be greatly 
reduced. Q. Then in forming your opinion as to the m a r k e t  value of 
these landowners' property  you  took i n t o  consideration in giv ing the 
larger figure t h a t  i t  was  a part and  parcel of th i s  hydroelectric develop- 
m e n t ?  (Petitioner objects-overruled-exception.) Ans. : I did. Q. 
And in making your calculations and figures when you considered i t  and 
treated it as you say it should be, as a part and parcel of the larger 
development ,  you  placed the  h igher  va lue  of the  t w o  o n  i t ?  (Petitioner 
objects-overruled-exception.) Ans. : Yes, sir." There was other evi- 
dence of similar import objected to. 

I n  the charge of the court below based on this incompetent evidence, it 
is said: "On the re-direct examination he said in substance i t  would be 
an advisable proposition to build a dam on the respondents' property 
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before the water was diverted, that the demand for electric power is 
much greater at this time than the supply. He says he has not made his 
figures for a plant under the dam; that the most practicable place would 
be below the dam and at the southern end of the property which ~ ~ o u l d  
give something over 400 foot fall; that he has mrtde his estimate on the 
basis of a unit by the owners, and also in connection w i t h  the petitioner; 
that the petitioner could not profitably or practically proceed or have 
any such power proposition as it now has without this diversion of the 
river and that he took this into consideration in placing his value on the 
respondents' property." 

I n  Ayden v. Lancaster, 197 N. C., 556 (559), this Court quotes with 
apl *oval the following language from the case of U. S. v. Chandler- 
Dunbar Co., 229 U. s., 53, 57 Law. Ed., 1063: "The value should be 
fixed as of the date of the proceedings with reference to the loss the 
owner sustains, considering the property in its condition and situation at  
the time it is taken and not as enhanced by the purpose for which it is 
taken." 

I think in the charge this incompetent evidence was not so erased from 
the minds of the jury that they could render an impartial and unpreju- 
dicial verdict. After the jury had deliberated until the following morn- 
ing they requested further instructions. I think these instructions did 
not eliminate the baneful effect of this incom~etent evidence. 

There is nothing in the evidence to indicate that these property owners, 
whose land was taken by the petitioner, wanted anything more than just 
compensation. There is no evidence that they were seeking to '(hold up" 
or force ''strategic" values. Some of the other phases dealt with in the 
main opinion I think were not so prejudicial i s  to merit the serious 
consideration given them. The judge trying the case was learned in the 
law and in the trial of this cause seemed to be familiar with the authori- 
ties and the subject and gare study to the case. The case was well tried, 
but in so long and varied attitudes (the record contains 420 pages) 
casualties will sometimes happen to the best of trial judges. 

KAXSAS BERRY STEWART v. FRANCIS C. CARY AND WIFE, BETTT 
CARY, ASD ELLIS C. SOPEK AXD WIFE, LARRY SOPER. 

(Filed 29 October, 1941.) 

1. Ejectment 5 9- 
While in an action for the recorery of real property, plaintiff must rely 

upon the strength of his own title, and not upon the weakness of that of 
defendant, plaintiff may show that he and defendant claim under a com- 
mon source of title and that plaintiff has a better title from that source. 
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2. Same-- 
When in an action for the recovery of real property plaintiff shows that 

he and defendant claim under a common source of title, defendant may 
show title in  a third person paramount to that  of the common source 
only if defendant shows that he has acquired this paramount title, but 
he cannot defend by showing a better title outstanding in a third person. 

3. Same- 
The rule that when plaintiff in an action for recovery of real property 

establishes a common source of title under which both he and defendant 
claim, defendant will not be permitted to deny the title of the common 
source is not strictly an estoppel but an inflexible rule of law, and while 
the decisions variously refer to i t  as  an estoppel, or a rule of convenience 
or of evidence, our courts have consistently applied the rule without 
deviation or confusion of principle. 

4. Same--Common source rule applies notwithstanding t h a t  plaintiff estab- 
lishes void deed i n  chain of tit le prior t o  t h e  common source. 

In this action for the recovery of real property, plaintiff established 
paper title from a State grant and established a common source of title 
with defendants in one of the links of the chain of title. Defendants 
contended that  the common source rule did not apply for that plaintiff's 
own evidence established that a tax deed, forming one of the links in  the 
chain of title prior to the title of the common source, was roid, and that 
therefore plaintiff by her own evidence had established title in a third 
person. Held: Conceding that plaintiff's evidence established that the tax 
deed was void, nevertheless defendants will not be permitted to deny the 
title of the common source under which they claim, and plaintiff having 
introduced evidence of paramount title from that common source, defeud- 
ants' motion to nonsuit should have been denied. Murphv Q. Barnett, 
6 N. C., 251, cited and applied. 

5. Boundaries § 1- 
A deed, to be valid under the statute of frauds, must contain a descrip- 

tion of the land either certain in itself or capable of being made certain 
by resort to matters aliunde to which the description refers. 

6. Boundaries #j 3- 
Par01 evidence is not admissible to aid a description which is  patently 

ambiguous. 

7 .  Same- 
When the description of a deed is insufficient within itself to describe 

the land intended to be conveyed with certainty but refers to matters 
aliunde from which the description can be made certain, parol evidence 
is competent to fit the description to the land, but such parol evidence 
cannot be used to enlarge the scope of the descriptive words. 

8. Same- 
A description of the land conveyed as  "the tract of land on Indian 

Camp Branch, known as  the Hamlin tract," and referring to the sheriff's 
deed selling the land for taxes owed by the said Hamlin, is held sufficient 
to be aided by parol, and evidence that  plaintiff's predecessor in title had 
acquired only one tract of land which had formerly belonged to Hamlin is 
sufficient to be submitted to the jury. 
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9. Ejectment !j 15- 
In this action for recovery of real property, one of the links in plain- 

tiff's chain of title depended upon the validity of adoption proceedings 
under which plaintiff's predecessor in title inherited the land from the 
parent by adoption. Held:  The record of the adoption proceeding intro- 
duced i11 evidence was sufficient to show that the adoption was in con- 
formity with the statutory procedure then in effect. Code of 1883, ch. 1, 
as amended by Laws of 1885, ch. 390. 

APPEAL by plaintiff from Alley, J., at  April Term, 1941, of MACON. 
Civil action to recover mineral interest in land, and remove cloud 

upon title. C. S., 1743. 
Plaintiff, a resident of Macon County, alleges in her complaint, 

among other things, (1)  that she is '(the owner in fee simple in law and 
in equity of the minerals, metals, ores and mining privileges in, under 
and upon" a certain tract of land ('in Ellijay Township, Macon County, 
North Carolina," specifically described, containing 136 acres more or 
less, "being the property known as the B. E. IEamlin property in said 
Ellijay Township, Macon County, North Carolina"; (2)  that defendants 
wrongfully and unlawfully assert and claim an estate or interest or right 
of title in and to said minerals, metals, ores, and mining privileges in 
said land adverse to plaintiff, which plaintiff is entitled to have re- 
moved as cloud upon her title to same; and (3 )  that defendant, Francis 
C. Cary, a resident of Virginia, has wrongfully and unlawfully entered 
upon said land without regard to the rights of plaintiff and is digging, 
mining, raising and removing therefrom va l~~able  minerals in large 
quantities, thereby irreparably damaging plaintiff. 

Defendants Francis C. Cary and wife, Gladys May Cary, erroneously 
named in complaint, Betty Cary, in their answer deny the title of plain- 
tiff in and to the mineral, metals, ores and mining privileges described 
in complaint, and assert title in themselves, and plead adverse possession 
for 7 years under color of title, and for 20 years in bar of any claim of 
plaintiff, and, further, while admitting that they are digging, mining and 
removing certain minerals from said land, they assert a right to do so. 

Defendants Ellis C. Soper and wife, Larry Soper, in their answer 
deny the ownership of plaintiff as alleged, but a.;er that she is the owner 
in fee of an undivided one-sixth interest in the minerals, metals, ores and 
mining privileges in and to the land described in her complaint, and that 
they, themselves, own in fee simple the remaining five-sixths interest 
therein. Said defendants further admit the allegation of plaintiff with 
regard to wrongful claim of and trespass by defmdants Francis C. Cary 
and wife. 

I n  the trial court plaintiff offered in evidence record of the following 
muniments of title : 
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1. Five certain State grants to David P. Ammons, eacb dated 7 Sep- 
tember, 1883, and registered in office of register of deeds of Macon 
County, N. C., 8 October, 1883. 

2. Deed from David P. Ammons to Byron E. Hamlin, dated 14 Sep- 
tember, 1891, and registered 21 September, 1891. 

3. A tax deed from T. B. Higdon, sheriff of Macon County, to W. H. 
Haskett, dated 1 June, 1903, registered 8 June, 1903, together with affi- 
davit of W. H. Haskett as purchaser, purporting to have been executed 
pursuant to sale of real estate as property of B. E. Hamlin for nonpay- 
ment of taxes for the year 1901. Defendants Cary objected to the intro- 
duction of this deed for that the affidavit does not comply with the re- 
quirements of law for affidavits in support of tax titles effective at  date 
this deed purports to have been executed and the rights accrued. "Orer- 
ruled for the present.'' Exception by defendants. 

4. Will of W. H. Haskett, dated 27 February, 1893, admitted to 
probate 1 April, 1908, in which he devised, and bequeathed, all his prop- 
erty, real, personal and mixed, other than certain items of cash, abso- 
lutely and in fee simple to his wife, Nancy Jane Haskett. 

5. Deed from N. J. Haskett to Andy Haskett, dated 9 October, 1908, 
registered 15 June, 1936, "for two-thirds of the mineral interest in a 
certain tract of land in Macon County, N. C., . . . known as the 
B. E. Hamlin property and conveyed to W. H. Haskett by sale of taxes," 
and referring to deed from T. B. Higdon, sheriff. 

6. Deed from N. J. Haskett to A. C. Haskett, dated 7 August, 1908, 
registered 15 August, 1908, "for a one-third interest in a tract of land 
situated in Ellijay Township, known as the Hamlin lands," and refers 
to the sheriff's deed. 

7. Deed from A. C. Haskett and wife to J. T. Berry, dated 8 August, 
1908, registered 15 August, 1908, for "an undivided sixth interest in a 
tract of land situated in Ellijay Township, known as Hamlin property, 
and fully described in a deed from T. 13. Higdon, sheriff, to W. H. 
IIaskett," dated and registered as abore indicated, "to which reference is 
hereby made." 

8. Deed from Andy Haskett and wife to J. T. Berry dated 15 Decem- 
ber, 1925, registered 24 December, 1925, in which the description follow- 
ing the granting clause reads : "A certain tract or parcel of land in 
Macon County, State of North Carolina, adjoining the lands of J. M. 
Bryson heirs and others bounded as follows"; then follows specific de- 
scription of three tracts; and then, after "excepting from the above" 
certain mineral interest, these words appear: "We hereby convey all our 
mineral interest in the hereinafter described lands: . . . also the 
tract on Indian Camp Branch known as the Hamlin tract." 
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9. Proceeding in Superior Court of Macon County, X. C., before Sam 
L. Rogers, clerk, entitled "J. T. Berry v. Lola K. Corbin and Annie A. 
Corbin," in which J. T. Berry, in verified petition filed 31 May, 1893, 
sets forth as follows: "That Lola K. Corbin, one of the above named 
defendants, is a minor child now of the age 20 years and 7 months, May 
5, 1893. That Annie A. Corbin, the other defendant above named, is 
now the age 11 years and 8 days, May 23, 1893 That the defendants 
above named are without a mother living, their mother Modenia Corbin 
died October 27, 1885. That John T. Berry, the petitioner above named, 
is their reputed father; that the defendants are without guardian and 
are now and have been for three years past living and making their 
home with your petitioner, John T. Berry. 

"That the defendants above named have perscmal estate worth about 
$100.00, consisting of one mare and colt, two head of cattle, ten sheep. 
That they have an interest only in the real estate inherited through their 
mother Modenia Corbin from the estate of John Corbin, deceased, valued 
a t  about $50.00." Upon these allegations he pra,ys "that the relation of 
John T. Berry, the petitioner herein, and the said Lola K. Corbin and 
Annie A. Corbin may be that of parent and children and that an order 
be made forthwith establishing the relation of parent and child during 
the life of such children with all the duties, powers and rights belonging 
to the relationship of parent and children, and that said children herein 
named be hereafter known and changed from Lola K. Corbin and Annie 
A. Corbin to Lola K. Berry and Annie 8. Berry"; also the order of 
Sam L. Rogers, clerk, entered upon the petition on 31 May, 1893, in 
which, after finding ('that Lola K and Annie A. Oorbin are minors with- 
out parents living and without guardian and that John T. Berry pro- 
vided them a home . . . and is the proper person to have custody 
of them," it is adjudged, "that letters of adoption be, and the same are 
hereby granted to the said John T. Berry, petitioner, to the effect forth- 
with to establish the relation of parent and child between the petitioner 
John T. Berry and Lola K. Corbin and Annie A. Corbin, the defendants, 
for the life of such children, who hereafter by authority of this decree 
shall be known and called by the names Lola 3;. Berry and Annie 4. 
Berry and the relationship of parent and child are hereby established 
with the duties, powers and rights belonging thereto in the same manner 
and to the same extent such children would have been entitled to if such 
children had been actual cahildren of the said John T. Berry, the peti- 
tioner." 

10. Deed from Annie Berry Moore and husband, J. L. Moore, to plain- 
tiff, dated 18 May, 1935, registered 25 May, 1935, for all the right, title 
and interest of Annie Berry Moore as child of J.  T. Berry. 
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Plaintiff further offered evidence tending to show that Kancy Jane  
Haskett and N. J. Haskett were one and the same person; also that 
Andy ~Haskett  and A. C. Haskett were one and the same-and that  in 
1934 John T. Berry died intestate, survived by plaintiff and Annie Berry 
Moore, n6e Annie Berry, to whom said adoption proceedings relate. 

Plaintiff, then, for the purpose of showing that she and defendants 
Cary claim under a common source of title, and that  deed under which 
said defendants claini is subsequent in date and registration to that  of 
plaintiff, offered in evidence record of deed from Andy Haskett and 
wife to Francis C. Cary, dated 1 3  June,  1938, registered 1 4  June, 1938, 
for all the mineral interest and mining privileges in certain tract of land 
described in certain deed from Andy Haskett and wife to Ellis C. Soper, 
dated 22 May, 1937, registered 27 August, 1937, and "known also as the 
B. E. Hamlin land . . . consisting of 135 acres in  the Ellijay 
watershed,'? which latter deed, is said in the former deed, to be void 
because of certain defaults of grantee there described by reference. 

Plaintiff, further, for the purpose of showing that she and defendants 
Soper claim under a common source of title, and that  deed under which 
said defendants claim is subsequent in date and registration to that  of 
plaintiff offered in evidence record of deed from Andy Haskett and wife 
to Ellis C. Soper, dated and registered as set forth in preceding para- 
graph, for all of the mineral interest together with mining privileges in 
a certain tract of land specifically described containing 99 acres, more 
or less, "and being known as the old B. E. Hamlin tract." 

Further, plaintiff, for purpose of showing severance of surface from 
the mineral, offered in evidence records of certain other deeds covering 
the land in question. 

Defendants admitted in open court that  the grants and the deeds from 
David P. Ammons to Byron E. Hamlin, from T. B. Higdon, sheriff, to 
TV. H. Haskett, and from A. C. Haskett and wife to J. T. Berry, dated 
S August, 1908, hereinabove numbered 7, offered in evidence, corer the 
land described in the complaint. "But i t  is not admitted that any deed 
depending for description on the following or like words 'and also the 
tract of land on Indian Camp Branch, known as the Hamlin tract' 
include or cover the lands in controversy." 

The testimony of J. H. Stockton, an  attorney, as witness for plaintiff, 
tends to show that  an  examination of the deed records of Macon County 
as to conveyances of Hamlin tracts to .I. C. Haskett discloses that  the 
property described in the deed from T. B. Higdon, sheriff, to W. H. 
Haskett, "sold for taxes of Hamlin," is the only record that '(conveyed 
any Hamlin property to W. H. Haskett in Xacon County," and that  the 
only deed to A. C. Haskett was "this one for the Hamlin tract . . . 
the same land plaintiff introduced in the chain of title from Hasketts to 



220 IN T H E  SUPREME COURT. [220 

John T. Berry," who "got all of that property from A. C. Haskett." 
He  further testifies, "That deed from Hasketts to Berry calls for the 
Hamlin tract on Indian Camp Branch, in the deed from Andy Haskett 
. . . calls for the Hamlin tract on Indian Camp Branch.   hat is 
the J. T. Berry property." 

The court surveyor, James Mi Denman, as witness for plaintiff, also 
testified : "I made a search of the index for a deedainto A. C. Haskett; 
I found just one . . . that is on the cross-index of deeds." This 
witness further testified that, ". . . about two acres of the 136 
acres called for in that deed lies on the watershed of Indian Camp 
Branch." 

Plaintiff, as witness for herself, testified in par t :  "My mother was 
Modenia Corbin. I am 67 years old, and remernber when my mother 
died. I was 13 years old. I had a sister named Annie Lee . . . 
four years old a t  the death of my mother . . . I knew J. T. Berry. 
His  full name was John Terrell Berry. He  was reputed to be my father. 
After my mother died we lived with Grandfather and Grandmother 
Corbin. I remember about the time the adoption proceeding read in 
evidence was had. I was 20 years old and was living with Grandmother 
and Grandpa Berry. Father moved us over there and we stayed a year 
or two. When I speak of father, I mean J. T. Berry." 

From judgment as of nonsuit entered at  the close of plaintiff's evi- 
dence, plaintiff appeals to Supreme Court and assi,gns error. 

G r a y  & Christopher, Edwards  & Leatherwood, and J .  H. Stockton for  
plaintiff ,  appellant. 

T.  D. Bryson,  Jr.,  and R. L. Phil l ips  for  defendants, appellees. 

WINBORNE, J. The pivotal question presented on this appeal is 
whether the evidence, when considered in the light most favorable to 
plaintiff, is sufficient to take the case to the jury. We think so. 

While the record does not indicate the respects in which the court 
below deemed the evidence to be insufficient, counsel for the plaintiff and 
for defendants Cary in their briefs and in oral argument in this Court 
debate three questions : 

(1) The evidende tending to show that both plsintiff and defendants 
claim under A. C. Haskett, and that deeds from him under which plain- 
tiff claims are older in date and in point of registration than those under 
which defendants claim, are defendants precluded from denying the title 
of A. C. Haskett, if i t  be conceded that evidence offered by plaintiff tends 
to show a void deed-that from Higdon, sheriff, to W. H. Haskett-in 
the chain of title under which the evidence also tends to show A. C. 
Haskett derived title? 
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(2) I s  the description set out in the deed from Andy Haskett and 
wife to J. T. Berry, dated 15 Deeember, 1925, as stated in paragraph 8 
of foregoing statement of case, sufficiently definite to admit of par01 
proof to identify the land ? 

(3)  Do the proceedings by which John T. Berry undertook to adopt 
the plaintiff and her sister, Annie, constitute a valid adoption? 

We are of opinion, and hold, that each question is properly answer- 
able in the affirmative. 

(1)  While in an action to recover land the general rule is that plain- 
tiff must rely upon the strength of his own title, and not upon the weak- 
ness of that of defendant, Love v. Gates, 20 N. C., 498; Newl in  v. 
Osborne, 47 N.  C., 164; Spivey  v. Jones, 82 N .  C., 179; Keen v .  Parker, 
217 N .  C., 378, 8 S. E. (2d), 209, there is in this State a well settled 
exception to this rule. I t  is that whenever in an action to recover land 
"both parties claim title under the same person, neither of them can 
deny his right, and then, as between them, the elder is the better title 
and must prevail," as aptly stated by Battle, J., in Gilliam v. Bird ,  30 
N.  C., 280. This exception has been so often applied that it was termed 
an "inflexible rule7' as early as the decisions in Gill iam v. Bird ,  supra, 
and in Christenbury v. King,  85 N .  C., 230. The following are some of 
the cases in which i t  has been treated: Murphy  v. Barnett (1813)) 6 
N .  C., 251; 1 Carolina Law Repository, 105-(4 N. C., 14) ;  Ives v. 
Sawyer, 20 N.  C., 179; Love v .  Gates, supra; Gilliam v. Bird ,  supra; 
Johnson v. Watts ,  46 N .  C., 228; Peimster v. McRorie, 46 N .  C., 548; 
Xewl in  v. Osborne, supra; Register v .  Rowell, 48 N.  C., 312; Taylor 
v. Gooch. 48 N .  C., 467; Whissenhunt v .  Jones, 78 N.  C., 361; Caldwell 
v. Xeely, 81 N .  C., 114; Christenbury v. K ing ,  supra; R y a n  v. Martin,  
91 N.  C., 464; Berebee v. H in fon ,  102 N.  C., 99, 8 S. E., 922; Bonds v .  
Smi th ,  106 N .  C., 553, 11 S. E., 322; Collins v. Swanson, 121 N .  C., 67, 
28 S. E., 65; Campbell v. Everhart ,  139 N.  C., 503, 52 S. E., 201; 
Steadman v. Steadman,  143 N .  C., 345, 55 S. E., 784; Warren  v. Wil l i -  
ford, 148 N .  C., 474, 62 S. E., 697; McCoy v. Lumber Co., 149 N.  C., I, 
62 S. E., 699; Sample v. Lumber Co., 150 N .  C., 161, 63 S. E., 731; 
Bryan  v. Hodges, 151 N .  C., 413, 66 S. E., 345; Foy  v .  Lumber Co., 
152 N. C., 595, 68 S. E., 6 ;  Bowen v. Perkins, 154 N.  C., 449, 70 S. E., 
843; Person v .  Roberts, 159 N .  C., 168, 74 S. E., 322; Power Co. v. 
Taylor,  196 N .  C., 55, 144 S. E., 545; Biggs .c. Oxendine, 207 N.  C., 601, 
178 S. E., 216; I7ance v .  Pritchnrd, 213 N .  C., 552, 197 S. E., 182; Keen 
v. Parker, supra. See, also, h n o .  7 A. L. R., 860. 

When, however, the defendant can show that the true title is in a third 
person, paramount to that of the common source under whom the plain- 
tiff and defendant both claim, and that the defendant has acquired this 
paramount title, he is not precluded from showing this fact. This is 
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termed an exception to the above exception to {he general rule. See 
Love v .  Gates, supra; Copeland v. Sauls, 46 N .  C., 70; Johnson v. Watts,  
supra; Thomas v. Kelly, 46 N.  C., 375; Feimstcr v. Afcllorie, supra; 
Newlin v. Osbome, supra; TYhissenhunt v. Jonc,s, supra; Caldwell 21. 

Neely, supra; Ray v. Gardner, 82 N.  C., 146; S l ~ i v e y  v. Jones, supra; 
Christenbury v. King, supra; Ryan  11. Martin, supra; Bonds v. Smith,  
supra; Warren v. Williford, supra; Sample v. Lumber Co., supra; Bowen 
v. Perkins, supra; V a n  Gilder v. Bullen, 159 N.  C!., 291, 74 S. E., 1059. 

On the other hand, while defendant can defend by showing that he 
has a better title in himself than that of the plaintiff, derived from the 
person from whom they both claim or from some other person who had 
such better title, he is not at  liberty to show a better title outstanding 
in a third person. Love v. Gates, supra; Newlyn v. Osborne, supra; 
Thomas v. Kelly, supra; Register v .  Rowell, supra; Whissenhunt v. 
Jones, supra; Caldwell v. Neely, supra; Ray v. Gardner, supra. 

But counsel for defendants, in brief filed here, contend that there is 
confusion in the decisions regarding the common source rule-one line 
calling it an estoppel, while another describes it :is a "rule of conveni- 
ence." A perusal of the decisions, however, fails to reveal material 
difference in the principle. 

While in many of the decisions on the subject the words "estopped" 
and "estoppel" are found, they are merely short terms of the principle as 
enunciated by Battle, J., speaking for the Court in Johnson v. Watts,  
supra, in this manner: "The defendant, in a case like the present, can 
defend himself only by showing that he has a better title in himself than 
that of the plaintiff's lessor, derived either from the person from whom 
they both claim, or from some other person who had a better title." 

Furthermore, it is seen that the decisions are in ,~ccord in holding that 
the rule is not a case strictly of estoppel. Johnson v. Watts,  supra; 
Thomas v. Kelly, supra; Feimster v. McRoric', supra; hTewlin v. 
Osborne, supra; Christenbury v. King, supra; Ryan 11. Martin, supra; 
McCoy v. Lumber Co., supra; Bryan v. Hodges, wpra;  T7an Gilder v. 
Rullen, supra; Howell v. Shaw, 183 N.  C., 460, l l i 3  S. E., 38. 

And whether the rule be referred to as (1) ('ant: founded on conveni- 
ence," as in Johnson v. Watts,  supra; Thomas v. Kelly, supra; Feimster 
v. McRorie, supra; Register 1;. Rowell, supra, Wm-sley 21. Johnson, 50 
N. C., 72;  and Ryan v. Martin, supra; or ( 2 )  "one provided in justice 
and convenience," as in Christenbury v. King, supra; or (3) "adopted 
originally for convenience," as in Bonds v. Smith,  supra; or (4)  "a rule 
established for the convenience of the parties in actions of this charac- 
ter," as in McCoy v. Lumber Co., supra; or (5)  "a rule of practice which 
has become a rule of law adopted by the courts," as in Sewl in  v. Osborne, 
supra; or (6) "well settled rule of practice, sometimes called estoppel on 
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defendant to deny the title of the common source," as in Warren v. 
Williford, supra; or ( 7 )  "a mere rule of practice and convenience," as in 
Bryan v. Hodges, supra, and Howell v. Shaw, supra; or (8) that "it is 
in the nature and had the practical force and effect of an estoppel," as in 
Ryan  v. Martin, supra; or (9) "a well settled rule of evidence founded 
on justice and convenience," as in Bowen v. Perkins, supra, there is 
unanimity in all the decisions as to the just and practical purpose, and 
inflexible effect of the rule. 

I t  is observed that in the case of n'ewlin v. Osborne, supra, the Court, 
through Pearson, J., after affirming the rule that in ejectment (now an 
action to recover land) plaintiff must recover upon the strength of his 
own title, approves the exception and states its purpose with the explana- 
tion that it "is a rule of practice which has become a rule of law adopted 
by the courts for the purpose of aiding the administration of justice in 
dispensing with the necessity of requiring the plaintiff to prove the 
original grant and mesne conveyances (which in many cases it was out 
of his power to do) upon proof that the defendant claimed under the 
same person." 

Bgain, in R y a n  ti. Martin, supra, Merrimon, J., expressed similar 
thought in this manner: "The conclusion thus established between the 
parties is not strictly and technically an estoppel, but i t  is in the nature 
of and has the practical force of an estoppel. This rule is founded in 
justice and convenience and its purpose is to prevent the necessity on the 
part of the plaintiff in cases like this, of proving title out of the state and 
a good title in the person under whom he claims, when the opposing 
party claims the same property under the same person. I f  the defend- 
ant has the same source of title as the plaintiff, and no other, wherefore 
need the plaintiff go beyond that as to the defendant? Such an inquiry 
would be idle." 

I n  the present case plaintiff, without debating the question of the 
validity of the sheriff's deed to W. H. Haskett, under which the evidence 
tends to show that A. C. Haskett, whom the evidence also tends to show 
is a common grantor of plaintiff and of defendants, derived title, relies 
upon the common source rule as hereinabove outlined. On the other 
hand, defendants, while not controverting the rule, contend that the 
sheriff's deed is void, and that, having offered it in evidence, plaintiff 
shows by her own evidence the title to be in a third person, and that that 
fact appearing from her evidence, the common source rule does not 
apply, and, hence, plaintiff must recover, if at  all, under the general rule, 
upon the strength of her record title, or by some other approved method 
of proof. The authorities, however, fail to support this contention. The 
cases of Murphy V. Barnett, supra, and Feimster v. McRorie, supra, are 
directly in point, and are of contrary view. 
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The facts in Murphy v. Barnett, supra, are th12se: T .  Dixon, being 
seized of land in question, agreed to sell i t  to W. Dixon, to which end he 
executed a power of attorney to C. Dixon, who as attorney in fact for 
T. Dixon, and a t  the request of W. Dixon, who had contracted to sell the 
land to Thos. Barnett, executed a deed to Thos. Barnett, who, after a 
judgment had been taken against him, executed a deed to his son, the 
defendant. Later, plaintiff purchased at  sheriff's gale under fieri facias 
issued upon said judgment. On the trial defendant contended that ('it 
appeared from plaintiff's own showing that the legal title to the land was 
in T. Dixon; for, although he had empow'ered C. Dixon to execute a deed 
to W. Dixon, he had not empowered him to execute it to Thos. Barnett; 
and, therefore, the power not having been executed, the title remained in 
T. Dixon." The court below ruled that, "situated as defendant was, he 
could not be permitted to insist that Thos. Barnett had not title, for it 
appeared in  evidence that he himself had accepted a deed for the land 
from Thos. Barnett, and had entered and claimed title under the deed; 
that, therefore, he was estopped from denying the title in Thos. Barnett." 

This Court, speaking through Taylor, C. J., said: '(We think the deci- 
sion of this case rests upon a plain principle of law; and that as both 
parties claim directly from Thos. Barnett, they are privies in estate and 
it is not competent for either, as such, to deny his title. The defendant 
has accepted a deed from him, which admits the title and estops him 
from denying i t  afterwards." 

I n  Feimster v. McRon'e, supra, Battle, J., states: "We understand the 
defendant's counsel to admit the general rule, that when parties in an 
action of ejectment claim under the same person, neither can deny the 
title of him under whom they both claim. But they contend that the 
rule . . . does not apply where the plaintiff's lessor shows himself 
th.lt the title is in a third person." And, conticuing, "The . . . 
objection . . . is unsustained by principle and opposed by authority. 
In k u r p h y  v. Barnett, 6 N .  C., 251 (5. c., 4 N .  C!., 14)) which is the 
first reported case in which the doctrine was judicially settled, this very 
objection was raised and overruled." 

(2)  The decisioqs of this Court generally recognize the principle that 
a deed conveying land within the meaning of the statute of frauds must 
contain a description of the land, the subject matte]. of the deed, either 
certain in itself or capable of being reduced to certainty by reference to 
something extrinsic to which the deed refers. But where the language 
used is patently ambiguous, parol evidence is not admissible to aid the 
description. Yet, when the terms used in the deed leave it uncertain 
what property is intended to be embraced in it, parol evidence is admissi- 
ble to fit the description to the land. Such evidence cannot, however, be 
used to enlarge the scope of the descriptive words. The deed itself must 
point to the source from which evidence aliunde to make the description 
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complete is to be sought. Self Help Corp. v. Brinkley, 215 N.  C., 615, 
2 S. E. (2d), 889. See, also, Craven County v. Parker, 194 N.  C., 561, 
140 S. E., 155; Comrs. of Beaufort v. Rowland, ante, 24, 16 S. E. (2d), 
401. Compare with Johnston County v. Stewart, 217 N .  C., 334, 7 S. E. 
(2d), 708. 

Descriptions such as these have been held to be sufficiently definite to 
admit of parol proof to identify the land: "3 tracts of land, the home 
place, the Lynn place, and the Leonard Greeson place, containing 400 
acres, be the same more or less," Smith  v. Low, 24 N.  C., 457 ; "my house 
and lot in the town of Jefferson, N. C.," Carson v. Ray,  52 N.  C., 609; 
"her house and lot north of Kinston," Phillips v. Hooker, 62 N .  C., 193 ; 
"a tract of land in  said County of Guilford on the waters of 'Stinking 
Quarter,' adjoining the lands, of which Brown died seized and 
possessed,'' Brown v. Coble, 76 N.  C., 391 ; "one tract of 193 acres, more 
or less, i t  being the interest in two shares adjoining the lands of James 
Barnes, El i  Robbins, and others," Farmer v. Butts, 83 N.  C., 387; "my 
interest in the Lenoir lands owned by myself and J. W. Transean," 
Thornburg v. Masten, 88 N.  C., 293; and "one-half the remainder of my 
farm, including the home whereon I now live," Bell v. Couch, 132 N .  C., 
346, 43 S. E., 911; ('home place," Lewis v. Murray, 177 N.  C., 17, 97 
S. E., 750; '(my farm," Sessoms v. Bazemore, 180 N .  C., 102, 104 S. E., 
70. See, also, Euliss v. McAdams, 108 N. C., 507, 13 S. E., 162, the first 
headnote of which epitomizes the decision in this manner: ('Designating 
land by the name it is called is a sufficient description to enable its loca- 
tion to be determined by parol proof." See Perry v. Scott, 109 N .  C., 
374, 14 S. E., 294; Hinton 21. Moore, 139 N .  C., 44, 51 S. E., 787; Bate- 
man v. Hopkins, 157 N.  C., 470, 73 S. E., 133; Gaylord v. McCoy, 158 
N.  C., 325, 74 S. E., 321; Norton v. Smith,  179 N .  C., 553, 103 S. E., 14. 

Under these principles and following these precedents, the description 
in the present case is sufficiently definite to admit of parol proof. The 
descriptive words may be fairly interpreted as meaning a tract of land 
in Macon County on Indian Camp Branch in which the grantors owned 
mineral interest and known as the Hamlin tract. Further, in this con- 
nection the parol evidence admitted is sufficient to take the case to the 
jury on this question. 

(3)  The record of the adoption proceeding by which, on petition of 
J. T. Berry filed 31 May, 1893, letters of adoption for plaintiff and her 
sister, Annie, were granted to J. T. Berry, appears to be in conformity 
with the provisions of the statute then in effect relating to adoption of 
minor children. Code 1883, chapter 1, as amended by Laws of 1885, 
chapter 390. The oral testimony of plaintiff does not appear to be in 
conflict with the facts set forth in the petition and found by the court. 

The judgment of nonsuit is 
Reversed. 

8-220 
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STATE v. CHA4RLES L. ABERSETHT, JR.  

(Filed 29 October, 1941.) 

1. Elections 8 %Interfering with duty of election officials t o  keep official 
ballots is  offense notwithstanding t h a t  ballots a r e  not  subject t o  lar-  
ceny. 

The indictments charged defendant with conspi:racy to, and with actual 
interference with, the duties of election officials by receiving ballots know- 
ing them to be official primary ballots and thereby depriving the local 
board of elections of the use and lawful possession of the ballots. De- 
fendant moved to quash on the ground that  ballots a re  not subject of 
larceny. Held:  The gravamen of the offense in each bill of indictment 
is  the receipt by the defendant of official ballots with the knowledge that 
he had no legal right to them and that they should be in the possession 
of the county board of elections, and the motion to quash was properly 
denied, larceny of the ballots not being an element of the offense. 

I t  is  the duty of the county board of elections to keep in its possession 
official ballots until delivery to the local officials, C. S., 6028. 6037, and 
therefore an indictment charging defendant with receiving official ballots 
prior to the election knowing that  he had no legal right to them is suffi- 
cient to charge a n  interference with the duties of the election officials, 
C. S., 4185 ( 3 ) ,  and defendant's motion to quash on the ground that the 
indictment failed to state the manner in which &fendant interfered with 
the duties of the election officials was properly denied. C. S., 4623. 

3. Conspiracy 5 P- 

I t  is not required that an indictment charging that  defendant and 
others conspired to commit the offense should name the coconspirator or 
conspirators. 

4. Elections § 22: Conspiracy 8 6- 
I n  a prosecution for conspiring to interfere wilh the duties of election 

officials by obtaining official ballots prior to the election, testimony of 
declarations made by defendant that he had received the ballots from a 
friend but that he would not tell or "rat" on his friend, is  sufficient, i t  not 
being required that  the State show an actual agreement between the 
conspirators, i t  being sufficient if the State show facts and circumstances 
from which an actnal or implied understanding or agreement between the 
conspirators to commit the unlawful act may be inferred. 

5. Criminal Law § 34a- 

Admissions and declarations of the defendant are  competent against 
him in a criminal prosecution. 

6. Elections § 2- 

Testimony of declarations made by defendani tending to show that  
defendant receired into his possession official ballots from a confederate, 
which had been wrongfully taken from the possession of the chairman of 
the County Board of Elections, and which mere by lam due to be kept in  
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the custody of that  official, is  sufficient to be submitted to the jury on a 
charge of interfering with the duties of the election officials, C. S., 4185 
(3). The evidence further tended to show that  defendant received the 
ballots for the purpose of evading the election laws by marking the bal- 
lots and giving them to voters to place in the ballot boxes under a system 
of "chain voting.'' 

7. Conspiracy § 3: Criminal Law 8 11- 
A conspiracy a t  common law was a misdemeanor, and remains a misde- 

meanor in this jurisdiction unless made a felony by statute, and in this 
State a conspiracy to commit a felony is  a felony and a conspiracy to 
commit a misdemeanor is  a misdemeanor. 

8. Same- 
The offense of interfering with the performance of any duty imposed by 

law on election officials, C. S., 4185 ( 3 ) ,  is a misdemeanor, there being no 
statutory provision that  it  should constitute a felony or that  the punish- 
ment therefor should be imprisonment in the State Prison, C. S., 4171, and 
a conspiracy to commit the offense is therefore a misdemeanor, since a con- 
spiracy to commit a n  offense cannot be graver than the offense itself. 

9. Criminal Law § 61- 
In a prosecution for conspiracy to commit a misdemeanor i t  is not error 

for the trial court to interrupt argument of counsel for the defendant that 
defendant was charged with a felony carrying with i t  severe punishment 
and to instruct the jury that  the offense charged is  not a felony but a 
misdemeanor. 

10. Criminal Law 9 79- 
Defendant's brief should designate the assignments of error discussed 

by number with reference to the printed pages of the transcript, and 
authorities relied on should be classifled under each of the assignments. 
Rules of Practice in the Supreme Court, No. 28. 

APPEAL by  defendant  f r o m  Nimocks, J., a t  Apr i l  Term, 1941, of 
WAYNE. N o  error .  

Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

M.  W.  Outlaw and J .  A. Jones for defendant, appellant. 

SCHENCK. J. T h e  defendant was convicted and  sentenced w o n  two 
bills of indictment charging h i m  with (1) conspiring with certain per- 
sons unknown t o  the  S ta te  t o  interfere  with, hinder, delay and  obstruct 
the  county a n d  pr imary  election officials of Craven a n d  Wayne  
counties i n  t h e  proper execution of t h e  duties required of them by  l a w  
i n  connection wi th  the  p r i m a r y  election on 25 May,  1940, and  ( 2 )  wi th  
t h e  actual  interference with t h e  duties of county and  precinct election 
officials i n  the  p r i m a r y  election of 25 May, 1940, by  receiving and  dis- 
t r ibut ing a lot of democratic p r imary  ballots or tickets, prepared f o r  use 
i n  said p r imary  election, which ballots o r  tickets h a d  been wrongfully 
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removed from the custody of the County Board of Elections of Craven 
County, thereby depriving the said board and the precinct election offi- 
cials of said county, of the use and control of said ballots or tickets in 
said primary election. 

The defendant's demurrer to the evidence on the bill of indictment 
charging him with the receiving of stolen property knowing it to have 
been stolen was sustained, and the bills of indictments charging the con- 
spiracy to and the actual interference with the election officials are alone 
left for consideration. The first question presented in the appellant's 
brief is whether the court erred in refusing to grant the defendant's 
motion to quash the remaining two bills of indictment for the reason that 
the ballots or tickets were not the subject of larceny. 

The defendant contends that these two remaining bills of indictment 
should have been quashed because they are predicated upon the receipt 
of ballots which were not the subject of larceny. The crimes charged 
in the bills of indictment are conspiracy to interfere, and actually inter- 
fering, with the duties of the election officials of Craven and Wayne 
counties. The essential element of the offense charged is the interference 
with the duties of election officials of Craven and Wayne counties by 
receiving official ballots prepared for use in the primary, knowing them 
to be official primary ballots, and distributing them before the day of 
election, thereby depriving the local board of elections of the use and 
lawful possession of these ballots. Such is made a misdemeanor by 
C. S., 4185, subsection 3. The bills of indictment are not predicated 
upon the ballots or tickets having been stolen from the chairman of the 
board of elections. The fact that they were stolen is not the gravamen 
of the offense charged. The gravamen of such offense in both bills of 
indictment is the receiving of official democratic primary ballots or 
tickets prepared for use in the primary election ((well knowing at the 
time said ballots or tickets were official Democratic Primary ballots or 
tickets for use in said Primary, and that he had no legal right to them, 
and due to be in the possession of the County Ijoard of Elections of 
Craven County, . . . and that said ballots or tickets had been 
wrongfully removed from the custody and posstwion of the County 
Board of Elections." 

The assignment as error of the denial of the motion to quash the bills 
of indictment for the reason that the ballots or tickets therein mentioned 
mere not the subjects of larceny cannot be sustained. 

The defendant further contends that the bill of indictment charging 
interfei-ence with election officials should hare been quashed for the 
reason that it does not charge the manner in which the election officials 
were interfered with, hindered or delayed in the performance of their 
official duties. This bill of indictment charges a violation of the Corrupt 
Practice Act, C. S., 4185, subsection 3. Thls statute makes it unlawful 
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for any person to ". . . interfere in any manner with the perform- 
ance of any duty imposed by law upon any election officer or member of 
any election or canvassing board." Among other things charged is the 
act of receiving a lot of official ballots, knowing them to be official ballots 
"and that he had no legal right to them, and due to be in the possession 
of the County Board of Elections." This is a specific charge of an 
interference with the duties of election officials imposed by C. S., 6020, 
6028, and 6037. A11 of these statutes provide that the official ballots are 
to be printed and delivered to and kept in the possession of the County 
Board of Elections until delivered to the local officials. The charge of 
the receipt by the defendant of such official ballots, knowing that he had 
no legal right to them, amounts to a charge of interference with the duty 
of the County Board of Elections to safely keep the ballots until time 
for delivery to the registrars. 

We are of the opinion that the provisions of C. S., 4623, have been 
met, and that the contention of the defendant that the motion to quash 
the bill of indictment should have been sustained because it failed to 
charge the manner in which the election officials were interfered with 
is untenable. 

I t  is further contended that the bill of indictment charging conspiracy 
should have been quashed for the reason that it does not name the co- 
conspirator or conspirators. The question here presented has been defi- 
nitely answered against the appellant by this Court. 8. v. Lewis, 142 
N. C., 626, 55 S. E., 600. 

The defendant, under proper exceptive assignments of error, presents 
the contention that his motion to dismiss the action lodged when the 
State had produced its evidence and rested its case and renewed after all 
the evidence in the case was concluded (C. S., 4643) should have been 
sustained. 

As to the charge of conspiracy to interfere with the primary election 
officials there is sufficient evidence to establish the defendant's participa- 
tion in such a conspiracy, and this evidence relates directly to the defend- 
ant's own actions and statements, and tends to show what part the de- 
fendant played in the formation of the conspiracy. W. A. Lucas, chair- 
man of the State Board of Elections, testified that the defendant stated 
to him, in response to the question as to where the defendant had gotten 
the ballots in his possession, "Mr. Lucas, the crowd down there is after 
me and I have a friend whose secretary is a good friend of the secretary 
of the Chamber of Commerce. She heard some plans that were being 
made by my political enemies. My friend got the ballots and gave them 
to me and told me that he could have gotten the whole 14,000 if he had 
wanted them. He  then said that it was his intentions to come to Wilson 
to discuss the matter me. I asked Mr. Abernethy again where he 
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got the ballots and he said, Well, I am not going to turn up my friend, 
but I do want to see you and talk with you, and I said, A11 right, I will 
be glad to see you." This evidence tends to establish the acts and con- 
duct of others as well as of the defendant himself in the formation of a 
conspiracy to violate the election law. 

The testimony of other witnesses is also to the same effect, namely, 
that the defendant told them that a friend had obtained the ballots for 
him to help him in his plan, but that he would not "rat" on his friend 
and divulge his name. This testimony links the defendant with '(his 
friend" in an unlawful agreement, or conspiracy to interfere with the 
duties of election officials, namely, to unlawfully remove from the posses- 
sion of the chairman of the County Board of Elections official ballots, 
which by law the chairman is required to keep, and to unlawfully use 
and distribute the same, thereby hindering and obstructing the chairman 
and the local officials in their duties of keeping, counting, and distribut- 
ing them before the election is called. 

' (I t  is not necessary to constitute the offense that the parties should 
have come together and agreed in express terms to unite for a common 
object. A mutual, implied understanding is sufficient, so far as the com- 
bination or conspiracy is concerned, to constitute the offense. . . . 
The evidence supporting a conspiracy is generally circumstantial; it is 
not necessary to prove any direct act, or even a n j  meeting of the con- 
spirators, as the fact of conspiracy may be collected from the collateral 
circumstances of each case. I t  is for the court to say whether or not 
such connection has been sufficiently shown, but when that is done, the 
doctrine applies that each party is an agent for all the others, so that 
an  act done by one, in  furthering the unlawful design, is the act of all, 
and a declaration made by one, at  the time, is evidence against all." 
8. v. Connor, 179 h'. C., 752, 103 S. E.. 79. 

The evidence relied upon by the State to establish the conspiracy con- 
sists largely, if not entirely, of declarations made by the defendant to the 
State's witnesses. I t  is settled in this jurisdiction that admissions and 
declarations of a defendant are competent against him in a criminal 
prosecution. 

On the charge of interference with the duties of' election officials the 
State introduced evidence tending to show that the defendant received 
into his possession official ballots from a confederate, which had been 
wrongfully taken from the chairman of the Board of Elections, and that 
by law were due to be kept in the custody of that official. This amounted 
to a violation of C. S., 4185, subsection 3, which prohibits interference 
with the possession of any tickets by those entitled to the possession 
thereof. Other specific duties required by law which the evidence tends 
to show were interfered with are those imposed by the aforementioned 
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C. S., 6020, 6028, and 6037. These statutes make it mandatory that the 
official ballots be printed and delivered to and kept by the County Board 
of Elections until delivered to the local registrars. 

Further evidence presented by the State against the defendant to take 
the case to the jury, is that tending to show for what purpose the de- 
fendant held the official ballots and the unlawful plan which he attempted 
to carry out. His plan for evasion of the election laws by improper use 
of the official ballots unfolds in his own language, if the testimony of 
the witness Ricks is to be believed. Ricks testified as follows in regard 
to the statement made to him by the defendant: " 'How do you intend to 
use these ballots?' He  said, 'My workers will be given official ballots 
marked as I want them marked, and when they haul these voters into the 
polls, they will each one be given a marked ballot, official ballot, and 
when they go in to vote they will get an official ballot from the poll 
holder and go in the booth and take the marked ballot out of their pocket 
and place the blank ballot in their pocket and then deposit the marked 
ballot in the ballot box.' He said, 'You see, by doing this I will have 
a revolving fund-every time I give out a ballot I will get one back.' 
He  said, 'Would you like to have a few?' I said, 'Yes,' and he pulled 
out nine and handed to me." Evidence tending to show that the defend- 
ant made statements similar in part to other witnesses than Ricks ap- 
pears elsewhere in the record. 

We are of the opinion, and so hold, that the defendant's motion to 
dismiss the action upon his demurrer to the eridence was properly over- 
ruled. 

The appellant urges in his brief for error the action of the court in 
interrupting counsel for the defendant, when arguing to the jury that 
the conspiracy with which the defendant was charged was a felony 
carrying with it severe punishment, to state that such conspiracy was not 
a felony but a misdemeanor. I n  this we see no error. Conspiracy at  
common law was a misdemeanor, and remains so in North Carolina 
today except in such cases where made a felony by statute. S. v. Jack- 
son, 82 N. C., 565; S. v. Turner, 119 N. C., 841, 25 S. E., 810. There 
is no statute expressly providing that a conspiracy to interfere with elec- 
tion officials in the performance of their official duties is a felony, or 
providing imprisonment in the State's Prison therefor, thereby bringing 
it under the provision of C. S., 4171. None of the statutes covering 
specific types of conspiracy and setting out the punishment for each 
offense provide that a conspiracy to commit a misdemeanor shall be a 
felony. I n  truth, it would be an anomaly to provide that a conspiracy 
to do a certain thing or to commit a certain act should be a more grave 
offense than the actual doing of the thing or commission of the act. The 
consensus of our decisions is that a conspiracy to commit a felony is a 
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felony and a conspiracy to commit a misdemeanor ie, a misdemeanor. 
The record contains nineteen assignments of er:ror. While none of 

these is designated in the appellant's brief by number with reference to 
the printed pages of the transcript, and no authorities relied on are 
classified under such assignments, as required by Rule 28, Rules of 
Practice in the Supreme Court, 213 N. C., 825, we have nevertheless 
examined each one of these  assignment^ and find them without merit. 

From the record it appears that the defendant has been fairly tried 
by a jury of his peers, under the instructions of a judge free from preju- 
dicial error, and that the issue of his guilt or innocence has been an- 
swered against him. The verdict supports the judgment. 

No error. 

HENRY ELLIOTT MOORE, INDIVIDUALLY AND AS REPRESENTATIVE OF ALL 
PROPERTY OWNERS AND TAXPAYERS OF THE COUNTY OF SAMPSON, AND 
ALL OTHER PERSONS HAVING OR CLAIMING TO HAVIE A N  INTEREST I N  THE 
SUBJECT MATTER OF THIS ACTION, V. SAMPSON COUNTY. 

(Filed 29 October, 1941.) 
Taxation 28- 

N. C. Code, 7971 (Ill), providing for the quadrennial revaluation of 
property for taxation beginning with the year 1941 was amended by ch. 
282, Public Laws 1941, and under the amendment the commissioners of a 
county are authorized to defer the revaluation due to be made in the year 
1941 to the year 1942, or to any year prior to the revaluation due to be 
made in the year 1945. 

APPEAL by plaintiff from Carr, J., at August Term, 1941, of SAMPSOK. 
Affirmed. 

The complaint of plaintiff is as follows : 
"1, That the plaintiff is a citizen and resident of Sampson County, 

North Carolina, and is the owner of certain real and personal property 
located within the boundaries of said county and subject to ad valorem 
taxes duly levied and assessed by said county. 

"2, That the defendant is a body politic and corporate of the State of 
North Carolina, and as such is authorized, directed and empowered to 
levy ad valorem taxes against real and personal property subject to taxa- 
tion, located within its boundaries. 

"3. That the Board of Commissioners of the County of Sampson, at  a 
regular meeting duly held on 4 August, 1941, duly adopted the following 
resolution or municipal ordinance : 

(' 'WHEREAS, chapter two hundred eighty-two of the Public Laws of 
one thousand nine hundred and forty-one provides that the Boards of 
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County Commissioners of the various counties of the State may, in their 
discretion, defer or postpone the revaluation and reassessment of real 
property in the year one thousand nine hundred and forty-one, and that 
all proceedings and actions heretofore taken by said Board of County 
Commissioners in any county in the State as to postponement are in all 
respects ratified, validated and confirmed; and 

" 'WHEREAS, the Board of Commissioners of the County of Samp- 
son, in its discretion, deferred or postponed the revaluation and reassess- 
ment of real property in said county for the year one thousand nine 
hundred and forty-one; and 

'"WHEREAS, real property in said county has not been revalued 
since the year one thousand nine hundred and thirty-three, and the 
Board of Commissioners of said county has ascertained and hereby 
determines that values of real property generally throughout said county 
have materially changed since said revaluation, and especially during the 
year one thousand nine hundred and forty-one; and 

" 'WHEREAS, the Board of Commissioners of said county has made 
a careful study of the values of real property in said county, subject to 
taxation, and has ascertained and hereby determines that real property 
generally throughout said county is not valued and assessed at  a true, 
fair, and uniform value in money, and that the values of real property 
generally listed and assessed for ad valorem tax purposes are inequitable 
and disproportionate, and do not represent the true values in money of 
said property; and said Board of Commissioners has further ascertained 
and hereby determines that a revaluation of real property in said county 
in the year one thousand nine hundred forty-two is necessary and desir- 
able in order properly and fairly to value said property in accordance 
with the true values thereof in money: 

" 'XOW, THEREFORE,  B E  I T  RESOLVED by the Board of Com- 
missioners of the County of Sampson that in the year one thousand nine 
hundred and forty-two all property in the County of Sampson, real and 
personal, subject to taxation, shall be revalued and reassessed for ad 
valorem tax purposes by horizontal increase or reduction, or by actual 
appraisal thereof, or both, as may be determined by said Board of 
Commissioners.' 

"4. That the plaintiff and all other property owners and taxpayers 
of said County of Sampson have a common or general interest in the 
determination of the validity of said resolution or municipal ordinance, 
and in the declaration of the rights and status of the parties under said 
resolution or municipal ordinance, and said property owners and tax- 
payers consist of many persons who are so numerous that it is impracti- 
cable to bring them all before the court; that the plaintiff has been 
authorized and permitted by the court to prosecute this action in his own 
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behalf and for the benefit and in behalf of all other property owners 
and taxpayers of the County of Sampson, and all other persons having 
or claiming to have an interest in the subject matter of this controversy. 

"5. That a controversy exists between the plaintiff and defendant con- 
cerning their respective rights and status under said resolution or munici- 
pal ordinance; that the plaintiff, in behalf of himself and all other 
property owners and taxpayers of the County of Sampson, and all other 
persons having or claiming to have an interest in the subject matter of 
this controversy adverse to the defendant, contend that the said resolution 
or municipal ordinance is invalid for that said defendant does not have 
the legal right to revalue and reassess in  the year 1942, the real and 
personal property in said County of Sampson subject to taxation; that 
the defendant contends that said resolution or municipal ordinance is 
valid in all respects, and that it has the legal right to revalue and reassess 
such property in said County of Sampson in the year 1942. 

"6. That the rights and status of the plaintiff, as a property owner 
and taxpayer of said County of Sampson, and the rights and status of 
rill other property owners and taxpayers of said Comty of Sampson, will 
he affected by said resolution or municipal ordinance and by the revalua- 
tion of real and personal property within said County of Sampson, and 
it is desirable that the validity of said resolution 01- municipal ordinance 
be determined and that the parties to this action receive a declaration of 
rights and status under said resolution or municipal ordinance. 

"WHEREFORE, the plaintiff prays the Court as follows: (1) For 
a determination of the validity of said resolution or municipal ordinance ; 
( 2 )  For a declaration of the rights and status of the plaintiff and defend- 
ant in respect to said resolution or municipal ordinance; ( 3 )  For such 
other relief as to the Court may seem just and proper." 

The defendant, in answer to the complaint, admits all the allegations, 
and says: "WHEREFORE, the defendant prays the Court as follows : 
(1)  For a determination of the validity of said rmolution or municipal 
ordinance; ( 2 )  For a declaration of the rights and status of the plaintiff 
and defendant in respect to said resolution or municipal ordinance; ( 3 )  
For such other and further relief as to the Court may seem just and 
proper." 

The judgment of the court below is as follo~vs : ''This cause coming 011 

to be heard and being heard by consei~t of the parties, before his Honor, 
Leo Carr, Judge Superior Court, at  the time and place stipulated by the 
parties for the hearing; and it appearing to the Court that no issues of 
fact are raised by the pleadings and that the parties waive a trial by 
jury; and it further appearing satisfactorily to the Court, and the Court 
finds as a fact, that the allegations contained in the complaint are true, 
and the plaintiff having moved for a judgment upon the pleadings 
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declaring invalid the resolution or municipal ordinance referred to in 
the pleadings; and the Court being of the opinion, after a careful exami- 
nation of said pleadings and after full argument by counsel for both 
plaintiff and defendant, that said resolution or municipal ordinance is 
in all respects valid, and that the defendant, Sampson County, has the 
legal right to revalue and reassess in the year 1942, all real and personal 
property in said county, subject to taxation: I t  is, thereupon, Ordered, 
Considered and Adjudged that the resolution or municipal ordinance 
duly adopted by the Board of Commissioners of the County of Sampson 
at a regular meeting duly held on 4 August, 1941, directing a revaluation 
and reassessment in the year 1942, of all property in the County of 
Sampson, real and personal, subject to taxation, is valid in all respects, 
and that said County of Sampson has the legal right to revalue and 
reassess, in the year 1942, all property in the County of Sampson, real 
and personal, subject to taxation, for ad valorsm tax purposes. I t  is 
further Considered, Ordered and Adjudged, in the discretion of the 
Court, that the cost of this action be taxed against the defendant. Done 
at  Clinton, N. C., the 15th day of August, 1941. Leo Carr, Judge Supe- 
rior Court." 

To the foregoing judgment the plaintiff excepted, assigned error and 
appealed to the Supreme Court. 

P. G. Crumpler for plaintif. 
Algernon L. Butler for defendant. 

CLARKSOK, J. This is a civil action instituted under the Declaratory 
Judgment Act. N. C. Code, 1939 (Michie), secs. 628 ( a )  and 628 (b).  
On the admitted facts in this case, did the Board of Commissioners of 
Sampson County, N. C., have the right, in its discretion, to order a 
revaluation and reassessment of property in said county for the year 
19422 We think so. 

N. C. Code, supra, sec. 7971 ( I l l ) ,  is as follows: "Listing and assess- 
ing in quadrennial years. I n  one thousand nine hundred and forty-one, 
and quadrennially thereafter, all property, real and personal, subject to 
taxation, shall be listed and assessed for ad zvlorem tax purposes. Pro- 
vided, that in one thousand nine hundred and forty-one, and quadren- 
nially thereafter, the county board of commissioners may determine 
TI-hether real property in the respective counties and townships shall be 
revalued by horizontal increase or reduction or by actual appraisal 
thereof, or both. Where the horizontal method is used, the provisions 
of the next succeeding section shall also apply." 

Section 7971 (111)) standing alone, the contention of plaintiff mould 
be correct: "That the Legislature intended to r-est County Boards of 
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C~ommissioners with authority to revalue and reassess property only in 
the quadrennial years of 1941, 1945, and so on." 

The above section was amended by Public Laws of 1941, ch. 282, by 
adding the following: "Provided, that the boardrl of county commis- 
sioners of the various counties of the State may, in  their discretion, defer 
or postpone the revaluation and reassessment of real property required 
herein in  the year one thousand nine hundred and forty-one, and all 
proceedings and actions heretofore taken by said board of county com- 
missioners in any county in the State as to postpcnement, or as to in- 
ciseases or reductions or by actual appraisal thereof, are hereby in all 
respects ratified, validated, and confirmed. Any such board of county 
commissioners may, in its discretion, defer or postpone any such revalua- 
tion, reassessment, or reappraisal for the years one thousand nine hun- 
dred and forty-two and one thousand nine hundred and forty-three." 

We think the proviso changes materially the Act above quoted; i t  
says : "Provided, that the boards of county commissioners of the various 
counties of the State may, in  their discretion, defer or postpone the 
revaluation and reassessment of real property," etc. I f  the General 
Assembly had intended to abolish the revaluation in 1941, it would no 
doubt have used language to that effect. The language used "defer or 
postpone" did not mean abolish. The Act did not say defer or postpone 
urltil 1945. The proviso further says: "May, in it51 discretion, defer or 
postpone any such revaluation, reassessment or reappraisal for the years 
one thousand nine hundred and forty-two and one thousand nine hundred 
and forty-three." Thus, the proviso, we think, left it to the discretion of 
the board of county commissioners of any county i n  the State to defer 
or postpone the exercise of the power to the succeeding years prior to 
1945. This intent is further evidenced by the fact that the General 
Assembly did not say that the revaluation and reassessment was deferred 
or postponed to quadrennial years, 4 years that expired in 1945. We 
think that the here taken was clearly the intent of the General 
Assembly by virtue of the 1941 amendment to C. S., 7971 (111). We 
so hold. 

For  the reasons given, the judgment of the court below is 
Affirmed. 
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J. P. DAVENPORT v. PITT COUNTY DRAINAGE DISTRICT KO. 2. 

(Filed 29 October, 1941.) 

1. Drainage Districts 5 3: Limitation of Actions § S- 
Allegations that  a drainage district failed to cause a canal to follow 

the channel of a creek as  originally planned and stopped the canal on the 
lands of the plaintiff, and failed to keep the mouth of the channel properly 
cleared out, resulting in plaintiff's land being flooded, commencing imme- 
diately after the canal was finished and continuing practically every year 
thereafter, states a cause of action for  continuing trespass, and the right 
of action for  damages to crops for all  the years is  barred after the lapse 
of three years from the original trespass. C .  S., 441 (3). 

a. Trespass 8 le- 
A wrongful or negligent flooding or ponding water on the lands of 

another constitutes a trespass upon the lands. 

3. Drainage Districts § 2- 

A drainage district is a corporation, and as  any other corporation, 
public or private, cannot be bound by the acts of its officials or agents 
acting separately or individually. C.  S., 1290. 

4. Sam- 
The burden is upon plaintiff alleging a contract with a drainage district 

to establish the validity of the alleged contract, and a contract signed by 
the drainage commissioners is  incompetent against the district in the 
absence of any evidence of formal corporate action authorizing its execu- 
tion. 

5. Same- 
A drainage district, being a quasi-public corporation created for the 

public benefit, is  without power to contract with Bn individual landowner 
within the district a s  to the manner in which the ditches and canals 
should be cut and maintained, since i t  cannot give special or particular 
rights to one landowner not enjoyed by all lalldowners similarly situated 
in the district, or contract in any manner which would interfere with the 
performance of i ts  duties to the public generally, and such contract is void 
and its breach cannot be made the basis of a suit against the district. 

APPEAL b y  plaintiff f r o m  Carr, J., a t  M a y  Term,  1941, of PITT. 
Affirmed. 

T h e  defendant is a drainage district created and  existing under  and  b y  
vir tue of ch. 442, Publ ic  Laws 1909, and  ch. 67, Publ ic  Laws  1911, and  
acts  amendatory thereof (N. C. Code of 1939 [Michie], secs. 5312, et  
seq.) ,  and  the  plaintiff is a landowner i n  such district. 

T h e  complaint alleges t h a t  t h e  plaintiff suffered damages by  reason of 
t h e  negligent construction of a canal  and  b y  the  breach of a continuing 
contract between the defendant a n d  plaintiff wherein the defendant 
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agreed to cut and maintain a lateral ditch to properly drain plaintiff's 
lands and to open the mouth of said canal and keels i t  open, all of which 
resulted in the plaintiff's lands being flooded, soaked and sogged and his 
crops being injured. 

The answer denies the allegations of negligence and of breach of con- 
tract, and pleads the ten and three-year statutes of limitations in bar of 
any recovery by the plaintiff. 

When the plaintiff had introduced his evidence and rested his case the 
defendant moved for a judgment as in case of nonsuit (C. S., 5 6 7 ) .  
This motion was allowed as to "all causes of action set up in the com- 
plaint, except plaintiff's action for damages to his crops occurring within 
the three-year period next preceding the commencement of this action." 
At the conclusion of all the evidence the defendaxt renewed its motion 
for judgment as in case of nonsuit of action for dainages to crops, which 
motion was allowed, and from judgment nonsuiting and dismissing the 
action plaintiff appealed, assigning errors. 

J.  B. J a m e s  and J u l i u s  B r o w n  for plaint i f f ,  appellant.  
F.  M.  W o o t e n ,  P. M. W o o t e n ,  Jr., and  A l b i o n  D u n n  for de fendan t ,  

appellee.  

SCHENCK, J. Since the plaintiff took no exception to the court's 
ruling at  the close of his evidence sustaining defendant's motion for 
judgment as of nonsuit for "all causes of action set up in the complaint, 
except plaintiff's action for damages to his crops occurring within the 
three-year period next preceding the commencement of the action," and 
since the plaintiff testified, "I am not claiming any damages for 1939 
and 1937," and since the action was commenced 22 February, 1940, we 
are concerned only with the alleged causes of action in so far  as they 
relate to damages to plaintiff's crops in 1938. 

We will first consider the action based upon the alleged negligence of 
the defendant. The negligence alleged, of which there is any evidence, 
is the failure to cause the canal to follow the channcsl of Grindle's Creek, 
as originally planned, and the stopping of the canal on the lands of the 
plaintiff, and the failure to keep the mouth of the canal properly cleared 
out, thereby causing the water to overflow and pond .lpon the lands of the 
plaintiff resulting in damages to his crops. 

,kcording to plaintiff's own testimony, this overflow and ponding of 
water on his land commenced immediately after the canal was finished 
in 1923, and continued practically every year following through 1936, 
and occurred again in 1938, but did not occur in 1969. 

The defendant pleads the three-year statute of limitations as a bar to 
any recovery for damages alleged to hare occurred in 1938. Any 
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wrongful or negligent flooding and ponding of water on the plaintiff's 
lands was a trespass on his real property which originated in 1923 and 
continued on through 1938, and any cause of action resulting from such 
a continuing trespass accrued in 1923, and was therefore barred in 1940 
when this action was commenced. 

When a trespass on real property is a continuing one, an action there- 
for shall be commenced within three years from the original trespass, 
and not thereafter. C. S., 441 (3).  

"If we view the negligence or wrongful conduct complained of as a 
continuing omission of duty toward the plaintiff in permitting the logs, 
laps, and trestles to remain in the condition described, and a source of 
probable injury to plaintiff's land by causing obstructions in the river 
and consequent overflow, in order to repel the bar of the statute of limi- 
tations it must affirmatively appear from the evidence that these condi- 
tions were under control of the defendant, and the breach of duty with 
reference thereto had taken place some time within the period of three 
years preceding the injury. C. S., 441. The law will not permit recov- 
ery for negligence which has become a fait accompli at a remote time 
not within the statutory period, although injury may result from it 
within the period of limitation." Hooper  v. L u m b e r  Co., 215 N .  C., 308, 
1 S. E. (2d), 818. 

We therefore conclude that his Honor's holding that any cause of 
action bottomed upon the alleged negligence of the defendant was barred 
by the statute of limitations was correct. 

Any cause of action bottomed upon an alleged breach of contract by 
the defendant is likewise untenable for the reason that the contract 
alleged was not properly proven and, even if it had been so proven, it is 
ul t ra  %ires and void. The alleged contract, dated in September, 1928, 
and signed by the three drainage district commissioners and the plain- 
tiff, after reciting a deviation in the construction of the canal from the 
channel of the old creek as originally planned, which deprived the plain- 
tiff's lands of proper drainage, and the failure to keep the mouth of the 
canal free from rubbish and obstruction, which caused the water to orer- 
flow and pond upon the plaintiff's lands, resulting in damages to his 
crops, provides that : 

"Now, therefore, the above named commissioners of Pi t t  County 
Drainage District No. 2 hereby covenant, contract and agree to cut and 
maintain said lateral ditch along the lines of the old creek run, of suffi- 
cient size and length to properly drain the above lands into the main 
canal; and do further covenant, contract and agree to properly and ade- 
quately have opened the mouth of the canal and to properly keep open 
the same. 
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"And the said J. P. Davenport, owner of said land, in consideration 
of the above, and upon the performance of the same, does release said 
P i t t  County Drainage District No. 2 from any and all liability to date 
to him by reason of said canal in (not) having been cut to follow in  
general the run of the old creek, and for permitting the mouth of said 
canal, as cut, to remain obstructed." 

I t  will be noted that it nowhere appears in thcb record that the fore- 
going alleged contract was ever authorized by the defendant corporation. 
All the evidence tends to prove is that the instrument was signed by the 
drainage commissioners. There is no evidence of any direction or 
authorization of such action at  a formal meeting of the governing author- 
ity of the corporation. "The members of a corporation cannot, sepa- 
rately and individually, give their consent in such manner as to bind 
it as a collective body, for, in such case, it is not the body that acts; and 
this is no less the doctrine of the common than of the Roman Civil Law." 
Duke v.  Markham, 105 N. C., 131, 10 S. E., 1017; Everett v. Staton, 
192 N. C., 216, 134 S. E., 492. "As a rule authorized meetings are pre- 
requisite to corporate action based upon deliberate conference and intelli- 
gent discussion of proposed measures. 7 R. C. I.., 941; 15 C. J., 460; 
43 C. J., 497; P. & F. R. Ry. Co. v. Comrs. of Anderson County, 16 
Kan., 302; Kirkland v. State, 86 Fla., 84. This principle applies to 
corporations generally, and by the express terms of our statute, as stated 
above, every county is a corporate body. C. S., 1290; Duke v.  Mark- 
ham,  105 N .  C., 131; Hill v. R. R., 143 N. C., 539; Everett v. Staton, 
192 N. C., 216." O'Neal v.  W a k e  County, 196 N.  C., 184, 145 S. E., 28. 
The burden of establishing the validity of the alleged contract in the case 
at bar rested upon the plaintiff and in the absence of any evidence of 
formal corporate action authorizing its execution it was not only invalid 
but incompetent as evidence. 

Furthermore, even though the absence of evidence of the alleged con- 
tract having been authorized by formal corporate action be overlooked, 
the contract by its very terms is plainly ultra vires and therefore void. 
The statute, see. 19, ch. 442, Public Laws 1909 (N. C. Code of 1939 
[Michie], sec. 5337), provides that the Board of ]Drainage Commission- 
ers when appointed shall have the right "to hold property and convey the 
same, to sue and be sued, and shall possess such oi,her powers as usually 
pertain to corporations." Being a quasi-public corporation, created for 
the "public benefit"; the powers usually pertaining to such corporations 
would not authorize a drainage district to enter into a contract that 
would give special or particular rights or claims to one landowner in the 
drainage district that is not enjoyed by all landowners similarly situated. 
"Corporations for public objects, to which large powers are given to 
enable them to accommodate the public and upon which public duties 
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are imposed for the benefit of the community, are generally held to be 
disabled to do any act which would amount to a renunciation of their 
duty to the public or which would directly and necessarily disable them 
from performing it." Am. Jur., Corporations, par. 805, p. 819. 

Being of opinion against the plaintiff on both causes of action alleged, 
we affirm the judgment, as in no view of the facts, giving the plaintiff 
the most favorable construction of the evidence, can he recover. 

Affirmed. 

WALTER R. TEAGUE, A N D  ALL OTHERS, HEIRS AT LAW OF J. B. GRAHAM, 
DECEASED, WHO MAY DESIRE TO COME IN AND NAME THEMSELVES PARTIES, 
v. MAX C. WILSON, ADMINISTBATOB OF THE ESTATE OF J. B. GRAHAM, 
DECEASED. 

(Filed 29 October, 1941.) 

1. Evidence § 41: Lost or Destroyed Instruments S 
Testimony of an illiterate witness as to the contents of the instrument 

in question as gathered by the witness from the reading of the instrument 
by another is hearsay and is incompetent to prove the contents of the 
alleged lost instrument. 

2. Descent and Distribution 8 -Evidence held insufficient to show written 
acknowledgment of paternity required by California statute in order 
for illegitimate child to inherit from its father. 

Plaintiff, the illegitimate son of intestate, who died domiciled in Cali- 
fornia, instituted this action to establish his right to inherit as an heir of 
his father under the provisions of a California statute giving such right 
of inheritance if the father acknowledged paternity in writing. The only 
competent evidence as to the contents of the alleged lost writing acknowl- 
edging paternity was the testimony of a witness that he was present when 
plaintiff's father signed a note which he said was for plaintiff's mother 
"to go to pay for the boy." Held: The testimony is insufficient to show 
that the acknowledgment of paternity appeared in the writing itself as 
required by the California statute, Probate Code, sec. 255, and judgment 
as of nonsuit should have been entered. 

APPEAL by defendant from Sink, J., at May Term, 1941, of CALDWELL. 
Reversed. 

Plaintiff, claiming an interest in the estate of J. B. Graham, filed 
petition asserting that he was the legal heir of R. S. Graham, son of 
J. B. Graham, and was therefore entitled to the share of R. S. Graham 
in the distribution of the estate. R. S. Graham died in 1940 pending the 
settlement of the estate of J. B. Graham. 

Plaintiff alleged that he was the illegitimate son of R. S. Graham and 
Alice Teague; that he was born in 1898; that subsequently R. S. Graham 
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became a citizen and resident of California, and died domiciled in that 
state, leaving no widow or issue other than the plaintiff; that R. S. 
Graham, in his lifetime, acknowledged, in  writing, in the presence of a 
competent witness, that he was the father of plaintiff, and thus consti- 
tuted plaintiff his legal heir in accordance with the laws of California. 

The material allegations of the petition were denied by the defendant. 
There was verdict for plaintiff, and from judgment thereon defendant 
appealed. 

Townsend  & Touinsend for plaintif f ,  appellee. 
B. F. TVilliums, G. IT. K l u t z ,  Max C.  W i l s o n ,  trnd H a l  B. A d u m s  for 

defendant ,  appellant.  

DEVIN, J. Passing over questions of parties and procedure, we think 
the defendant's motion for judgment of nonsuit, entered in apt time, 
should have been allowed, for lack of competent evidence to support the 
allegations in plaintiff's petition. 

The plaintiff was born out of wedlock in Caldwell County, North 
Carolina, in 1898. His  mother, still living in that county, is Alice 
Teague. There was evidence tending to show that R. S. Graham was 
his father, and that shortly after the birth of plaintiff R. S. Graham 
removed to and became a resident of the State of California, where he 
died domiciled. I n  order to establish his claim that he was the legal 
heir of R. S. Graham, plaintiff relied upon a statute of the State of 
California, section 255 of the Probate Code, which provides as follows : 
'(Every illegitimate child is an heir of its mother, and also of the person 
who, in writing, signed in the presence of a competent witness, acknowl- 
edges himself to be the father; and inherits his or her estate in whole or 
in part, as the case may be, in the same manner as if born in lawful 
wedlock.') Esta te  of L o y d ,  170 Cal., 55. 

Plaintiff sought to show that R. S. Graham, thortly after plaintiff's 
birth, gave to Alice Teague a note for $30 which contained an acknowl- 
edgment in writing of his paternity. The note was not produced, and 
plaintiff offered evidence that the paper had been lost and could not 
after due diligence be found. Whether the evidl3nce on this point was 
sufficient to lay the foundation for the introduction of secondary evi- 
dence need not be determined (Lockhart on Ev., see. 24; Just ice  21. 

L u t h e r ,  94 N.  C., 793, 20 Am. Jur., 394), as the par01 evidence offered 
as to the contents of the paper was insufficient to establish plaintiff's 
claim under the California statute. 

Plaintiff offered the testimony of Alice Teague, who could not read 
or write. She testified she heard one Harmon Smith  read what was in 
the note '(that Robert Grallam was paying for his son Walter Teague." 
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This evidence, to which objection and exception were duly noted, was 
hearsay and incompetent. Smith did not testify. "Evidence, oral or 
written, is called hearsay when its probative force depends, i n  whole or 
in part, upon the competency and credibility of some person other than 
the witness by whom it is sought to produce it." King v. Bynum, 137 
N. C., 491,49 S. E., 955; S.  v. Blakeney, 194 N .  C., 651, 140 S. E., 433; 
Greene v. Carroll, 205 N .  C., 459 (462), 171 S. E., 627; 20 Am. Jur., 
403. 

Plaintiff offered another witness, Shell, who also could not read or 
write, who testified that  forty-two years ago he saw R. S. Graham and 
Smith sign a note which Graham said "was for Alice Teague. . . . 
H e  wanted Mr. Smith to sign this note for Alice Teague to go to pay 
for the boy." There was no other evidence of the contents of the paper. 

I n  Blythe 2;. Ayres, 95 Cal., 532, it was said that  the statute did not 
require the acknowledgment be in  any precise or set form of words. 
Howerer, the consensus of judicial opinion is to the effect that  i t  must 
appear from the writing itself, or  from competent evidence of its contents 
when lost, that  there was a clear and unequivocal acknowledgment i n  
writing of the paternity of the illegitimate child by the father. L. R. A. 
1916 E, 659; 7 Am. Jur. ,  664; 7 C. J., 950; 10 C. J. S., 54. 

The evidence offered by plaintiff falls short of the requirements of the 
California statute necessary to constitute him the heir of his putative 
father, and the motion for judgment of nonsuit should have been allowed. 

Reversed. 

MRS. ELSIE HIGGISS v. JAIFE AND CASUALTY INSURANCE COMPANY 
O F  TENNESSEE. 

(Filed 29 October, 1941.) 

1. Insurance § 38- 
Eridence that the car in which insured was riding was forced off the 

highway bx another car passing it on a curre. that after being forced off 
the highway it diidded on the shoulder of the road, struck a ditch and 
skidded on. against, o\er, and across a driren-ay bridge, that when i t  
struck the ditch insured was thrown against the door which flew open, 
and that he fell out and was caught under the car and dragged 100 to 130 
feet causing fatal injnrg. is held wfficient to show an accident to the 
autonlobile and that inqnred fell from the automobile as a proximate 
rebult thereof. 

2. Insurance 39- 

Evidence that prior to the accident the automobile was in good condi- 
tion and that imniediately after the accident a door was warped so that 
it would not shut easily, the door stop broken, the glass of the door 
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cracked, and a fender dented and one of the-running boards damaged 
i s  held competent upon the issue of whether the accident caused visible 
injury to the vehicle as required for recovery ill the policy of accident 
insurance in suit, and was sufficient to be submitted to the jury upon that 
issue. Sanderlin v. Ins. Co., 214 N. C., 362, cited and distinguished. 

APPEAL by defendant from S i n k ,  J., at February-March Term, 1941, 
of CALDWELL. NO error. 

Civil action to recover the death benefit under a limited accident 
policy. 

The defendant issued and delivered to Fonies C. Higgins its limit 
Industrial Travel and Pedestrian policy in ~vhicli plaintiff was named 
beneficiary. Under the terms of the policy defladant agreed to pay 
plaintiff, beneficiary named in the policy, the sum of $1,000.00 for the 
loss of the life of the insured, if such loss of life should be caused "by 
collision of or by any accident to any . . . private motor-driven 
automobile . . . inside of which the insured is riding or driving 
. . . provided that . . . there shall be some external or visible 
injury to and on the said vehicle of the collision or accident . . . 
and provided that the collision or accident must occur on a public high- 
way." 

On 17 September, 1939, the insured, while a passenger on an auto- 
mobile, fell out of the car, receiving injuries from ~rh ich  he died the 
next day. Whereupon this action was instituted. 

The jury answered the issues submitted in favor of the plaintiff. 
From judgment thereon defendant appealed. 

Townsend & Townsend for plaintiff ,  appellee. 
Pri tchet t  & Strickland for defendant, appellant. 

BARNHILL, J. I t  is admitted in the answer thrlt the insured was, on 
the day he received fatal injuries, a passenger on an automobile being 
driven on a highway near Wilkesboro; that he fell out of the automobile 
and the vehicle ran over him and dragged him some distance; that the 
insured died the next day;  and that the policy at the time was in full 
force and effect. 

Hence, to recover on the policy plaintiff must show that the insured 
fell from the automobile as a proximate result of a collision of or an 
accident to the vehicle on which he was a passenger and that such colli- 
sion or accident caused some external or visible injury to the vehicle 
(other than to the tires thereof. 

As the driver of the automobile was proceeding around an "S" curve, 
another car, going at  a high rate of speed and rlpproaching from the 
rear, attempted to pass. I n  so doing it crowded or forced the vehicle on 
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which the insured was riding off the main portion of the highway. I t  
skidded sidewise on the shoulder of the road, struck a ditch or gully and 
skidded on, against, over, and across a driveway bridge. When the car 
struck the ditch the insured was thrown against the door, which flew 
open, and he fell out and was caught under the car and dragged 100 to 
130 feet before the automobile finally. came to rest. That this consti- 
tutes an accident to the automobile is not seriously controverted. 

Did the accident produce or cause any external visible injury to the 
vehicle? This the defendant denies and upon the issue thus raised it 
bases its primary defense. 

The answer must be in the affirmative. The evidence, when viewed in 
the light most favorable to the plaintiff, tends to show that prior to the 
accident the automobile was in good condition. There were no dents or 
marks on it. The glass was not broken and the doors were in  proper 
condition. Immediately after the accident it was discovered that the 
door was warped or bent to such an extent that it would not shut easily. 
The door stop or check mas broken. The glass in the door was cracked 
all the way down. About 3 inches of the circle part of the fender had 
been bent back. There were dents in the right fender, the right rear rim 
was dented in several places, and the running board was damaged. 

No one actually saw the fenders dented or the glass broken or the 
other damage done to the car. However, that such external visible 
injuries were not in existence just prior to the accident and were dis- 
covered shortly thereafter permits and perhaps commands the inference 
that they resulted from the accident. Certainly the evidence was such 
as to require its submission to the jury and it is sufficient to sustain the 
verdict. Sanderlin v. Ins. Co., 214 N. C., 362, 199 S. E., 275, upon 
which defendant relies, is factually distinguishable. 

The exceptions to the rulings of the court upon the admissibility of 
the testimony offered cannot be sustained. Evidence tending to show 
that the automobile had no visible sign of injury prior to the accident, 
together with evidence of such signs shortly thereafter, was competent 
on one of the issuable facts involved. And, incidentally, one of the wit- 
nesses for defendant testified in respect thereto. 

We have examined the other exceptive assignments of error and find 
in them no sufficient cause for disturbing the verdict. 

No error.. 
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31ILDRED E. ROBBINS, EMPLOYEE, V. BOSSOSG HOSIERY MILLS, INC.. 
EMPLOYER; AND AMERICAS MUTUAL LIABILITY INSURAKCE COX- 
PANT, CARRIER. 

(Filed 29 October, 1941.) 

1. Master and  Servant 5 40d- 
ii fall is in itself a n  unusual and unforeseen occurrence constituting 

an "accident" within the meaning of the Workraen's Compensation Act, 
and evidence of any unusual or untoward condition or occurrence causing 
the fall is not required. 

2. Master and Servant § 40- 
Evidence that an employee, while reaching up t'3 a rack in the course of 

her employment, for some undisclosed reason lost her balance and fell, i s  
sufficient to sustain the finding of the Industrial Commissiou that the 
accident arose out of the employment. 

Where the cause of a n  accident is unexplained but the accident is a 
natural and probable result of a risk of the employment, the finding of 
the Industrial Commission that  the accident arose out of the employment 
will be sustained; but where the cause of the accident is  known and such 
cause is independent of, unrelated to, and apart  from the employment, and  
results from a hazard to which others a re  equally esposed, compensation 
will not be allowed. 

APPEAL b y  plaintiff f r o m  Cleme?tt ,  J., a t  &![arch Term,  1941, of 
RANDOLPH. Reversed. 

Cla im f o r  compensation under  the  Workmen's Compensation Act, ch. 
120, P u b l i c  Laws 1929, as  amended. 

T h e  individual Commissioner allowed compensation. T h e  F u l l  Com- 
mission affirmed. O n  appeal  the  court  below, beir,g of the  opinion "that 
there is n o  sufficient o r  competent evidence upon which the finding of 
fac t  t h a t  t h e  plaintiff sustained a n  i n j u r y  by  accident ar is ing out of her  
employment can  be sustained," entered judgment  reversing the  order of 
the  Commission and  dismissing the  action. Cla imant  excepted a n d  
appealed. 

Ferree  & Bea l  for p l a i n t i f ,  appel lant .  
S a p p ,  S a p p  & A t k i n s o n  for de f endan t s ,  nppellces.  

BARKHILL, J. Cla imant  was employed by  defendant  Bossong Hos ie ry  
Mills, Inc.,  as  a topper. O n  1 8  October, 1934, she returned to her  place 
of employment just pr ior  t o  t h e  t ime  her  sh i f t  was  required t o  relieye 
the  n igh t  shift ,  went t o  her  bench and  began t o  perform necessary du t ies  
prel iminary t o  the  s ta r t ing  of her  machine. She  mas ('loose coursing" 
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or making lines on hose. There is a stand or rack upon which she was 
required to keep her work material and to hang the hose. This rack was 
elevated and apparently over the machine. The hose are hung on the 
rack and in order for claimant to do her work it was necessary for her 
to take them down. "loose course" them and then put them back. I n  so 
doing she fell and received serious injuries. 

Her fall is thus described by an eyewitness: "I saw her walk up there 
to this rack where they hang this work and she just walked up there 
and she put her hands up like that, I don't know whether she had work 
in them or what, or whether she was getting work, and then I saw her 
go backwards like that . . . looked to me like she walked up to the 
rack, about as high as that lamp, and it looked like she reached up to 
get work or put it on the machine, and the next thing I knew she was 
falling . . . at the time she had her bone (an instrument used in 
her work) in her hand." 

That claimant was acting in the course of her employment is con- 
ceded. That the fall constituted an accident cannot be controverted. 
While defendant insists that there is no evidence of any unusual or 
untoward condition or occurrence that caused the fall, this is not essen- 
tial. The fall was the unusual, unforeseen occurrence which is the 
"accident" within the meaning of the act. The injury was the result. 

Did the accident arise out of the employment? On this record this is 
the decisive question. I t  was upon a negative answer thereto that the 
court based its judgment. 

The meaning of the term "out of" as used in the Workmen's Compen- 
sation Act has been frequently discussed and defined by this Court. 
Mere repetition would serve no good purpose. Conrad z.. Foundry  Co., 
198 N .  C., 723, 153 S. E., 266: H a r d e n  v .  Furn i ture  Co., 199 N. C., 733, 
155 S. E., 728; Plemmons  21. Whi te ' s  Service, Inc.,  213 N .  C., 148, 195 
S. E., 370; Loclcey c. Cohen,  Goldman & Co., 213 N.  C., 356, 196 S. E., 
322. 

When claimant was injured she was engaged in performing one of the 
duties of her employment. When she reached up to the rack, for some 
undisclosed reason she lost her balance and fell. There is no evidence 
tending to show that the fall was caused by a hazard to which the work- 
man would have been exposed apart from the employment or from a 
hazard common to others. I t  had its origin in a risk connected with the u 

employment. Hence, we are unable to say that the Commission was not 
justified in concluding that it was connected with and flowed from the 
employment as a rational consequence. 

The decisions in somewhat similar cases may be divided into two dis- 
tinct groups. One group is represented by X a l e y  v. Furni ture  Co., 214 
N .  C., 589, 200 S. E., 438, and X o r g a n  1.. Cloth  Jl i l ls ,  2 0 i  N.  C., 317, 
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177 S. E., 165. I n  the Maley case, supra, the employee suffered a n  
injury to his arm and in the Morgan case, supra, he slipped and fell 
while in the course of his employment. I n  each case the cause of the 
injury was in doubt. No  other sufficient explanation appearing, we held 
in each case that the conclusion that the injury arose out of the employ- 
ment was permissible and should be sustained. 

The other group is represented by the cases cited and relied on by 
defendant. I n  each of those cases it affirmatively appears that the cause 
of the accident was either physical infirmity or external force or violence, 
in nowise connected with or related to the employment, and that i t  arose 
out of a hazard common to others. I n  ATeely v. Statesville, 212 N. C., 
365, 193 S. E., 664, it was heart failure. I n  Buchanan v. Highway 
Commission, 217 N.  C., 173, 7 S. E. (2d), 382, claimant when at work 
was periodically blind and dizzy. I n  Plemmons v. White's Service, Inc., 
supra, he was bitten by a dog. I n  Whitley v. Hi!ghway Commission, 201 
N.  C., 539, 160 S. E., 827, he was accidentally shot by a hunter; and in  
Bain v. Mfg. Co., 203 N. C., 466, 166 S. E., 301, he was injured by a 
stray bullet. 

The logic of these decisions is this: where the employee, while about 
his work, suffers an injury in the ordinary course of the employment, 
the cause of which is unexplained but which is a natural and probable 
result of a risk thereof, and the Commission finds; from all the attendant 
facts and circumstances that the injury arose out of the employment, an 
award will be sustained. I f ,  however, the cause is known and is inde- 
pendent of, unrelated to, and apart from the employment-the result of 
a hazard to which others are equally exposed-compensation will not be 
allowed. Herein lies the distinction which is bottomed upon the rule of 
liberal construction. 

The judgment below is 
Reversed. 

STATE T. HILLIARD PEXRT. 

(Filed 29 October, 1941.) 

Intoxicating Liquor § 9d: Criminal Law 5 52b-Circumstantial evidence 
raising mere suspicion of guilt held insufficient to be submitted to the 
jury. 

Evidence that empty jars smelling of liquor were found in defendant's 
house and that in a field some 200 yards from defendant's house on land 
belonging to another. traversed by two or three paths used by persons in 
the neighborhood generally, mere found 52 pints of whiskey concealed, is 
insufficient to be submitted to the jury on the question of defendant's 
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possession of intoxicating liquor, either actual or constructive, the circum- 
stances disclosed by the evidence being such as to excite suspicion but 
being insufficient to exclude the rational conclusion that some other person 
may have been the guilty party. 

APPEAL by defendant from Clement, J., at March Term, 1941, of 
RANDOLPH. Reversed. 

The defendant was charged with the possession of intoxicating liquor 
for the purpose of sale. There was verdict of guilty, and from judgment 
imposing sentence in accord therewith, the defendant appealed. 

Attorney-General McMullan and Assistant Afforneys-General Brufon 
and Patton for the State. 

Ferree & Beal for defendant. 

DEVIN, J. An examination of the evidence upon which the State 
relied for conviction leads us to the conclusion t h a t  the defendant's 
motion for judgment of nonsuit, interposed at  the close of the State's 
evidence, should have been allowed. 

The testimony offered by the State tended to show that upon a search 
of defendant's house no intoxicating liquor was discovered. Only the 
smell of liquor remained in some empty jars. I n  a field some 200 yards 
from defendant's home and on land belonging to another were found 
fifty-two pints of whiskey concealed. There were a number of houses 
near this spot, several of them nearer than defendant's, and three paths 
traversed the vicinity. I t  was testified that down below the defendant's 
home, near an old house, were found some footprints that led in the 
direction of the field. By whom the tracks were made did not appear. 
I n  the language of the State's witness, "Folks live all around this place 
and two or three paths through there." 

The State's case fails at  the first hurdle. Evidence is lacking to show " 
possession of intoxicating liquor, either actual or constructive, on the 
part of the defehdant. The circumstances may have been such as to 
excite suspicion, but the evidence adduced does not exclude the rational 
conclusion that some other person may have been theguilty party. S. v. 
Prince, 182 N.  C., 788, 108 S. E., 330; 8. v. Afonfague, 195 N. C., 20, 
141 S. E., 285; S. v. English, 214 N .  C., 564, 199 S. E., 920; S. v. Shu, 
218 N .  C., 387, 11 S. E., 155. 

The judgment is 
Reversed. 
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(Filed 29 October, 1941.) 

Gaming § 5: Criminal Law 62b-Circumstantial evidence raising mere 
suspicion of guilt held insufficient to be submitted to the jury. 

Evidence that officers of the law entered defendant's house and found 
defendant and others seated at a table with pakc'r chips in front of them, 
that one of the men had playing cards in his hand, and that numerous 
packs of playing cards were found in the room, although raising a sns- 
picion of defendant's guilt, is insufficient to establish that a game of 
chance upon which money or other thing of ~ a l u e  was bet was being 
played or had been played, and nonsuit should hr~ve been entered upon the 
charges of maintaining a gaming house and gambling. 

APPEAL by defendant from Clement, J., a t  April Term, 1941, of 
CABARRUS. 

The defendant was charged in a bill of indictment with maintaining 
a gaming house and gambling tables wherein and whereon gambling was 
permitted and games of chance were played, and in a warrant  from the 
county recorder's court with gambling, by engaging in  and betting on a 
game of chance, namely, cards. The  two charges were consolidated for 
the purpose of trial, and a verdict of guilty rendered on both charges. 
From judgments of imprisonment on each charge the defendant ap- 
pealed, assigning error. 

Attorney-General i2fcMullan and .4ssistant Attorneys-General Bruton 
and Patton for the State. 

L. T.  Hartsell, Sr., and Walter H.  Woodson for &fendant, appellant. 

SCHEXCK, J. When the State had produced its evidence and rested 
its case, the defendant moved to dismiss the action and for a judgment 
of nonsuit. C. S., 4643. This motion was refused, and the defendant 
excepted, introduced no evidence, and upon an  adverse verdict appealed 
to the Supreme Court. 

We are constrained to sustain the assignment of error predicated upon 
his Honor's refusal of the defendant's motion to dismiss and for judg- 
ment of nonsuit. 

The most the State's evidence tended to prore is that  the defendant 
lived in a house in No. 5 Township of Cabarrus County, that the State's 
witnesses, the sheriff, the deputy sheriff and patrolmen went to said 
house late Sunday night, tha t  the shades were down and the lights were 
burning, and they heard "one fellow say he couldn't win with two aces," 
that  they entered the house from the rear and went into a room in which 
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were the defendant and others, that the defendant was sitting at  a round 
table with a "big pile of poker chips in front of him" and that another 
man sitting at  the table "had playing cards in his hand" and "had ser- 
era1 poker chips in front of him," that they found a wooden box on the 
floor directly behind the defendant which contained thirteen packs of 
playing cards, and in another room of the house they found two or three 
other packs of cards. 

This evidence may create a suspicion of the defendant's guilt, or it ma$ 
be sufficient to establish the actual fact that the defendant was preparing 
for a game of poker, but i t  is insufficient to support a finding that a 
game of chance was actually in process of being played, or had been 
played, upon which money or other thing of value was bet, which was 
requisite to the submission of the case to the jury. 

The judgment of the Superior Court is 
Reversed. 

LAUR.4 WINGATE V. ATLANTIC & NORTH CAROLISA RAILROAD 
COMPANY, IKCORPORATED. 

(Filed 29 October, 1941.) 

Carriers 8 2lc- 
The general rule is that a passenger who is injured while alighting from 

a moving train may not recover for such injury. 

APPEAL by plaintiff from T h o m p s o n ,  J., at February Term, 1941, of 

Thos .  J .  W h i t e  for plaintif f ,  appellant.  
Allen Le. A l l e n  for defendant ,  appellee. 

PER CURIAM. Plaintiff's action was for damages for personal injury 
caused by a fall from defendant's train. She testified that when she 
stepped off the train the train was moving, and that caused her to fall. 
The general rule is that a passenger who is injured while alighting from 
a moving train may not recover for such injury. S t a m a y  v. R. R., 208 
N. C., 668, 182 S. E., 130. Upon the authority of this case and the deci- 
sions there quoted, we conclude that the judgment of nonsuit was prop- 
erly entered. 

Affirmed. 
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STATE V. QUILLER JOHNSON. 

(Filed 29 October, 1941.) 

1. Intoxicating Liquor 8 9d- 
Testimony of two witnesses, only one of whom had been promised im- 

munity, that they had bought liquor from defendant, is held sufficient 
to be submitted to the jury upon the charges of possession of liquor for 
the purpose of sale and illegal sale of liquor. 

2. Criminal Law 8 411- 
A promise of immunity to a witness for the State goes only to his 

credibility and not to his competency. 
3. Criminal Law 81- 

Where there are two counts of equal gravity in the bill of indictment, 
and the jury returns a general verdict of guilty on both counts, the ver- 
dict on either of them, if valid, supports the judgment. 

APPEAL by defendant from Clement, J., and a jury, at  Regular Mixed 
Term, May, 1941, of IREDELL. N O  error. 

The defendant was indicted on two counts for the illegal sale of liquor. 
(1) That he had whiskey in his possession for the purpose of sale; ( 2 )  
that he sold liquor. The jury returned a verdict of "Guilty as charged 
in the bill of indictment." The court below pronounced judgment on the 
verdict. The defendant made several exceptions and assignments of 
error and appealed to the Supreme Court. 

Attorney-General MciMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

H u g h  G. Mitchell for defendant. 

PER CURIAM. The defendant introduced no evidence. At the close of 
the State's evidence, the defendant made a motion for judgment as of 
nonsuit. C. S., 4643. The court below overrule3 this motion, and in 
this we can see no error. 

L. F. Bumgarner testified, in part:  "I have been to the place before; 
one night about 11 :30 the defendant brought a pint of liquor out to the 
car. I paid him 75c for it. That was about two weeks before Cannon 
bought the half gallon.'' This witness was not promised immunity. 

Clyde C. Cannon testified, in part:  "At the time I was arrested before 
I had a conversation with Mr. Collier, I knew thai the man from whom 
I had bought the liquor before was Quiller Johnson. The person that 
I bought the liquor from on November 30th sold it to me in the same 
apartment building where I had previously on two occasions bought 
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liquor from Quiller Johnson. I told Mr. Collier the name of the person 
from whom I had bought the liquor following his promise not to prose- 
cute me. (Cross-examination) Mr. Collier told me that he would not 
prosecute me if I told him whom I bought the liquor from. As a result 
of his promise I told him that I bought the liquor from Quiller Johnson. 
The room in which I bought the liquor was located at  the lower end of 
the apartment house," 

I t  will be noted that Cannon, to whom the immunity was promised, 
was not prosecuted. See S. v. Luquire, 191 N. C., 479. A promise of 
immunity to a witness for the State goes only to his credibility and not 
to his competency. A motion for a new trial is ordinarily in the discre- 
tion of the court. 

There were two counts in the bill of indictment and a general verdict 
on both counts, the verdict on any one, if valid, supports the judgment. 
S. v, Epps, 213 N. C., 709 (713). 

On the record we find 
No error. 

XANCY CARROLL EVANS, BY HER NEXT FRIEND, CLAUDE L. EVANS, v. 
JACK ELLIOTT, ROCKINGHBM HOMES, INCORPORATED, EDNA 
MILLS CORPORATION, AND ROBERT OLIVER. 

(Filed 5 November, 1941.) 

1. Master and Servant 4a- 
The contract in this case under which the contractor agreed to install 

plumbing in certain specified dwellings at  a stipulated sum per house, 
i s  held to create the relationship of principal and independent contractor 
as a matter of law. 

2. Master and Servant 8 %Liability of principal for injuries to third 
persons in performance of work by an independent contractor. 

In order for the principal to be liable to third persons injured in the 
performance of work by an independent contractor it is not required that 
the work inrolve major hazards within the rule of the principal's liability 
to employees of the independent contractor, but the principal is liable to 
third persons not only i f  the work is inherently and intrinsically dan- 
gerous, but also if the injuries result from dangerous conditions inher- 
ently created in the ordinary progress of the work, as distinguished from 
dangers collaterally created by the negligence of the contractor, from 
which, under the circumstances of each particular case, injury to the 
public may be reasonably foreseen unless due precautions are taken. 
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3. Same- 

Whether conditions naturally created in the progress of the work a re  
such a s  to  create a hazard to the public unless precautions a re  taken, is  
affected to  a large extent by the surrounding circumstances and the condi- 
tions under which the work is  to be done, since a condition which ordi- 
narily might not be hazardous might become so when existing in  a thickly 
populated section in which many children live. 

4. Sam-Conditions created i n  performance of work held hazardous under  
t h e  circumstances, placing duty on  principal t o  s,ee t h a t  due  precautions 
were taken. 

The builder of a house agreed with the purchaser to have certain plumb- 
ing installed and contracted with another to  do the plumbing work, and 
in the performance of the work a ditch for the sewer line was dug and a 
part of the ditch was left open between two houses in a thickly populated 
district in which many children lived and played. Plaintiff was about 
four years old and lived in the house adjacent to the ditch, and fell or 
was pushed from the porch of her residence into the ditch, resulting in 
serious injury. Held:  Under the circumstances, the performance of the 
work created a condition of inherent danger, and injury t o  children i n  the 
neighborhood could have been reasonably anticip,~ted unless proper pre- 
cautions were taken, and therefore the fact that lhe work was performed 
by a n  independent contractor does not absolve the principal from liability. 

The duty of a principal to see that proper precautions are  taken to 
avoid likelihood of injury to the public from conditions inherently created 
in the performance of work by a n  independent contractor, is a duty owed 
to the public, and therefore whether the person injured i s  a licensee or 
trespasser, although germane in ascertaining the l~abi l i ty  of the owner of 
the premises, is  immaterial in  determining the liability of the principal. 

The duty of a principal to see that proper precautions a re  taken to 
avoid likelihood of injury to the public from conditions created in the 
performance of work by an independent contractor is a nondelegable duty 
imposed by law upon the principal, and he is directly liable to the person 
injured a s  a result of his negligent failure to pl3rform such duty, and 
may be held responsible notwithstanding that  nonsuit is  taken a s  to the 
contractor. 

Where the evidence shows the contract of employment created the 
relationship of principal and independent contractor a s  a matter of law, 
i t  is error for the court to submit an issue a s  to  whether that relationship 
existed, and charge in effect that  the relationship of principal and inde- 
pendent contractor would not exist if defendant failed to establish that  
the work did not fall within the exceptions to the general rule of non- 
liability. 

8. Same- 

Where the evidence establishes that the relationship of principal and 
independent contractor esisted a s  a matter of law, and the principal is 
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sought to be held liable upon an exception to the general rule of non- 
liability, it is error for the court to charge the jury upon the theory of 
the principal's liability as an employer upon the doctrine of respondeat 
superior. 

STACY, C. J., concurring in part and dissenting in part. 
BARNHILL and WINBORNE, JJ., join in the opinion of STACY, C. J. 
CLARKSON, J., concurring. 

APPEAL by defendant, Rockingham Homes, Inc., from Warlick, J., at 
Xarch Term, 1941, of ROCKINQHAX. New trial. 

The plaintiff sued by her next friend to recover for injuries sustained 
through the alleged negligence of the defendants. During the trial, the 
plaintiff took a voluntary nonsuit as to the defendants, Elliott and 
Oliver. Motion for judgment as of involuntary nonsuit as to the Edna 
Mills Corporation was allowed on demurrer to the evidence at the con- 
clusion of plaintiff's evidence. 

The alleged negligence consisted in digging or causing to be dug, and 
leaving unprotected and unguarded, a deep sewer ditch leading across 
the sidewalk of Way Street in a rery thickly settled mill village section, 
which ditch led to and past the porch of the Oliver house and in close 
proximity thereto. The ditch itself was some three and one-half feet 
deep, and the drop from the floor of the porch to the bottom of the ditch 
was eight or ten feet. A large number of children were known to form 
a part of the population and to frequent the neighborhood premises, 
visiting and playing i11 and about the houses and on the Oliver premises 
contiguous to the ditch. The Evans children and Oliver children had 
been exchanging visits for some time. The plaintiff, a girl child about 
four years of age, playing upon the Oliver porch with other children, 
either fell or was pushed off the porch into the ditch, falling some ten 
feet into the bottom thereof. Her head struck the "bell" joint of the 
iron sewer pipe which had been installed and left exposed at  the bottom 
of the excavation. She sustained a fractured skull, received a deep gash 
over the forehead which injured the eye, and, as the evidence tended to 
show, was seriously and permanently injured. 

The defendant admitted knowledge of the fact that the section was 
thickly populated, with children residing therein, and that the plaintiff 
either fell or was pushed into the ditch and received injuries therefrom, 
but denied its liability or responsibility for the opening of the ditch and 
plaintiff's injury. Defendant alleged that at the time of plaintiff's 
injury, it had sold the Oliver house to its then occupants under a con- 
tract which required the defendant to "install in said building a sewer 
line and fixtures," and in pursuance thereof contended that it engaged 
Jack Elliott (its codefendant), trading as Reidsville Plumbing Company, 
as an independent contractor to do that job, and concludes that it is 
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relieved thereby from any responsibility for the manner in which he 
prosecuted the work, and from all liability for plaintiff's injury. 

The plaintiff's evidence with respect to the populous and much fre- 
quented character of the neighborhood, and other conditions about the 
Oliver house, and of the conditions brought about by Elliott and existing 
in and about the premises at  the time of the injury, and of the circum- 
stances of the injury, substantially followed the complaint and tended 
to show negligence on the part of Elliott as the PI-oximate cause of the 
injury. I t  also tended to show that the ditch remained open and unpro- 
tected for approximately three weeks, and that this condition was in 
plain view of defendant's office windows, and that officers of the defend- 
ant passed the premises frequently and knew or could have known of 
these conditions. I t  further tended to show that an officer or officers of 
the defendant came upon the premises at  least twice for the purpose, as 
defendant contended, of inspection. 

I n  evidence also was the written contract between defendant and Jack 
Elliott with reference to this work, which was as follows (substituting 
the Oliver premises for those named in the writing) : 

"November 4, 1938 
"I agree to install plumbing in five dwellings on West Market Street 

and Piedmont Street for the sum of $70.00 per house o? a total of $350.00 
for all labor. Rockingham Homes, Inc., to furnish all necessary mate- 
rial and will pay for any taps required. All work to be done in a 
workmanlike manner, payment to be made upon satisfactory completion 
of the job. 

"ROCKINGHAM HOMES, INC.  
E. J. ELLIOT W. B. P I P K I N ,  

Sec. & Treas." 

The following issues were submitted to the jury: 
1. Was J?. J. (Jack) Elliott, alleged in the pleadings to be trading 

as the Reidsville Plumbing Co., an independent contractor on the work 
to be done, and done, on the home of Robert Oliver on Way Street in 
the City of Reidsville ? 

2. Was the plaintiff injured by the negligence of the defendant, Rock- 
ingham Homes, Incorporated, as alleged in  the complaint? 

3. What amount, if anything, is the plaintiff entitled to recover of the 
defendant, Rockingham Homes, Incorporated ? 

Upon these issues the judge, inter alia, instructed the jury as follows: 
"Now, gentlemen of the jury, this paper writing which was offered in 

evidence and which reads as follows, being defendant's Exhibit No. E,  
dated November 4, 1938: (see contract set out above) is, and I instruct 
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you as a matter of law, the creation of a relationship which would make 
E. J. Elliott, trading as Reidsville Plumbing Company, as alleged in the 
answer, an independent contractor, and if the defendant, Rockingham 
Homes, Incorporated, has satisfied you from the evidence and by its 
greater weight, under the instructions just previously given, that the 
work to be done there was not of such a type as to lead to the creation 
of a nuisance, or the maintenance of the open ditch was not of such type 
as would cause harm and injury and damage to another, and has satis- 
fied you from the evidence and by its greater weight that the exceptions 
that I will give to you presently under the rules do not apply, then I 
instruct you, if you are so satisfied, that you will answer that first issue 
YES. Otherwise, if you are not so satisfied, you will answer it NO." 

"So, therefore, of the jury, if you find from the evidence 
and by its greater weight that Jack Elliott, under this issue, one, was 
an independent contractor and that as such he was not permitting any 
condition to arise there which of itself would be dangerous in the way 
of creating a nuisance, or otherwise, or which would come within the 
exceptions set out, if you are so satisfied or satisfied by the greater 
weight of the evidence, you would answer the first question YES. I f ,  
however, you are not so satisfied, you would answer it NO. I f  you 
answer the first question YES, under these instructions, then it would 
not be necessary for you to answer the remaining questions; that would 
be an end to thk controversy, for you would then have found that he was 
an independent contractor, that he and he only would be responsible for 
any alleged negligence which might proximately result in the injury 
charged in this case and Rockingham Homes, Incorporated, would not be 
res~onsible." 

He  further instructed the jury, in the event they should answer the 
first issue NO, they should apply the law relating to master and servant 
and liability of the master for the servant's negligence, which he 
explained. 

The jury answered all the issues favorably to the plaintiff, and from 
the judgment which ensued, the defendant appealed, assigning error. 

Glidewell  C! Glidewell  and S a p p ,  S a p p  & A t k i n s o n  for defendant ,  
appel lant .  

P. T .  S t i e r s  and  Hobgood & W a r d  for plaint i f f ,  appellee. 

SEAWELL, J. Assuming the contract between appellant and its co- 
defendant to be as it appears in defendant's evidence, meagre as i t  is, we 
think it must be construed as constituting Elliott an independent con- 
tractor. The existence of such a contract, however, was a matter to be 
proved by defendant. The offices of the jury might be called on in this 
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respect, whether by separate issue or on appropriate instruction, but the 
.jury could not be allowed to interpret its legal effect. Druke 1.. d s h e -  
c i l le ,  194 N. C., 6, 138 S. E., 343. 

Bu t  this does not work a complete exoneration of the appealing defend- 
ant. Without going into an unnecessary analysis of the terms in  which 
the instructions to the jury were actually couched, i t  is sufficient to say 
that  the court was justified, under the evidence, in instructing the jury 
upon the exceptions to the general rule tha t  the employer of an independ- 
ent contractor is not liable for negligence arising 111 the progress of the 
work. Whether we consider the evidence as tending to show that  the 
work, under the circumstances of this case, involved an  inherent danger, 
or  whether i t  tended to show that  under the contract it might reasonably 
have been foreseen tha t  the work, which was ordinarily accomplished 
without danger, when adequate precautions are taken, might, in its 
progress, give rise to conditions of danger when such precautions are 
omitted, the defendant was not entitled to hare  the case withdrawn from 
the jury on either aspect. 

The  conditions under which an  employer is held liable for negligence 
notwithstanding the employment of an independent contractor, are well 
understood. These exceptions to the general rule are comprehensively 
expressed in 27 Am. Jur. ,  pp. 515, 516: "It is well settled that one who 
orders work to be executed, from which in the natural course of things, 
injurious consequences must be expected to arke ,  unless means are 
adopted by which such consequences nlay be prercnted, is bound to see 
that  necessary steps are taken to prevent the mischief, and such person 
cannot relieve himself of his. responsibility by employing someone else, 
whether the contractor employed to do the work from which the danger 
arises or some third person, to  do what is necessary to prevent the work 
from becoming wrongful. This rule is sufficiently comprehensive to 
embrace, not only work which, from its descriptions, is 'inherently' or 
'intrinsically dangerous,' but also work which will, i n  the ordinary course 
of events, occasion in jury  to others if certain pret-autions are omitted, 
but which may, as a general rule, be executed with safety if those pre- 
cautions are adopted." 

This is almost the identical language employed in Rozrer 1 % .  P e a f e ,  
1 Q. B. Div. (1875-6)) 321, and quoted in full with approval in Davis v. 
S'ummrrfield, 133 N .  C., 325, 328, 329, 45 S. E., 654, 655, and again in 
Pole 1,. D u r h a m ,  176 N. C., 289, 298, 97 S. E., 33, i37. 

The courts have found no rule of universal application by n-hich they 
niay abstractly draw a line of classification in every case between work 
which is inherently dangerous and that  which is not. The subject must 
not be confused with concepts of hazardous employment, usually inrolv- 
ing a high degree of danger, since here we are dcalilrg with danger which 
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manifests itself to the general public. I t  is not essential, to come under 
the rule, that the work should involve a major hazard. I t  is sufficient 
if there is a recognizable and substantial danger inherent in the work, 
as distinguished from a danger collaterally created by the independent 
negligence of the contractor, which latter might take place on a job 
itself involving no inherent danger. This concept is aptly expressed in 
a leading case as follows: "If the work itself creates the danger or 
injury, then the ultimate superior or proprietor is liable to the person 
injured by a failure to properly guard or protect the work, even though 
the work is entrusted to an independent contractor." Downey v. Lowe, 
48 N. Y. S., 207. 

Our own Court expresses i t :  "The liability of the employer rests upon 
the ground that mischievous consequences will arise from the work to be 
done unless precautionary measures are adopted, and the duty to see that 
these precautionary measures are adopted rests upon the employer, and 
he cannot escape liability by entrusting this duty to another as an 'inde- 
pendent contractor' to perform.'' Thomas a. Lumber Co., 153 N. C., 
351, 69 S. E., 275; S. Louis & 8. F. R. Co. v. Maddern, 77 Kan., 80, 
93 Pac., 586; Cameron Mills and Elevator Co. v. Anderson, 98 Tex., 
156, 81 S. w., 282. 

To come under the second condition of liability it is only necessary 
that the work which, as a general rule may be carried out with safety if 
certain precautions are observed, will likely cause injury if these precau- 
tions are omitted. Richardson v. Consolidated Light, 90 Vt., 552, 99 
Atl., 241; Johnson v. J .  I .  Case Threshing Machine C'o., 193 Mo. App., 
198, 182 S. E., 1089. 

Such negligence is, of course, affected by the condition of foresee- 
ability, which is necessary to fix the defendant with liability, but the 
rule of reasonable prudence forbids that one should escape liability for 
the consequences of his act on the ground that he could not foresee such 
consequences in photographic detail. The usual rules apply in such 
cases, and it is only necessary that he might reasonably see that some 
similar result might follow as a consequence of his act. Lancaster z.. 
Greyhound Corp., 219 N .  C., 679, 688, 14 S. E. (2d), 820, 826; Hunter 
v. R .  R., 152 N.  C., 682, 68 S. E., 237; TVashburn v.  Lnclede Gas Light 
Co., 202 Mo. Bpp., 102, 115, 214 S. W., 410, 414. 

The contractor may, of course, be liable for the same want of due care 
in not taking the necessary precautions, for the omission of which the 
employer becomes liable; but as to the employer, the liability is direct, 
and not derivative, since public policy fixes him with a nondelegable 
duty to see that the precautions are taken. 

I n  applying these principles to the case at bar, we cannot direst the 
work of its surrounding circumstances as disclosed by the eridence- 
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consider that the contractor was simply digging a ditch, and leave it a t  
that. The facts as they appear in evidence are that the defendant, in 
compliance with its contract with Oliver, caused this excavation or ditch 
to be made. I t  was something like a yard wide and approximately 
three and one-half feet deep, with an iron pipe at  the bottom. The 
excavation was made alongside and contiguous lo the porch of an in- 
habited house, and in a thickly populated area, much frequented both by 
children and adults. Considering the physical conditions, its location 
and the surrounding circumstances, it was of a character which might 
well be considered dangerous to those lawfully using the premises or 
being within the zone affected by the defendant'3 nondelegable duty to 
see that precautions were taken to avoid or eliminate the danger. 

To get the whole picture, we must understand that the conditions 
under which the work is to be done, within the contemplation of the 
parties, the known circumstances which attend it, enter importantly into 
the question whether it is hazardous-that is, whether it involves an 
appreciable and foreseeable danger to the workers employed or to the 
public generally, against which suitable precautions must be taken. 
Young v. Lumber Co., 147 N .  C., 26, 60 S. E., 654; Hunter I ! .  R. R., 
supra; Cole v. Durham, 176 N.  C., 289, 97 S. EL, 33; annotations, 23 
A. L. R., 1084; 76 A. L. R., 1258. And it must be observed, too, that 
the liability of the employer is not affected by the fact that these pre- 
cautions are usually taken or that the independent contractor explicitly 
agrees to provide them. Annotations, 65 L. R. A, 37. 

Known conditions under which the contract milst be carried out, the 
time, place, and circumstances attending the work, may unquestionably 
affect its character as hazardous or nonhazardoiis. For instance. the 
ordinary erection of a building has, under the ciraumstances of the par- 
ticular case, been held to be a nonhazardous work, Looker v. Gulf Coast 
Fair, 203 Ala., 42, 81 So., 832; Boomer v .  Wilbur, 176 Mass., 482, 57 
N. E., 1004, 53 L. R. A., 172, yet if the contract call for the construc- 
tion, in a populous city, of a steel skyscraper, flush with the sidewalk, 
where beams weighing tons are lifted and swung into position by power- 
ful derricks, the construction of such a building would scarcely be con- 
sidered as involving no danger to the public. Earl v. Reid, 21 Ont. L. 
Rep., 545 (these citations are from pertinent text, 27 Am. Jur., 522). 
Cutting and removing a tree in the midst of a fortst would probably not 
rank as a hazardous work. But the cutting and removal of a large tree 
in close proximity to dwellings and in an area traversed by many people, 
would probably be sufficiently hazardous as to require precautions with 
which we are all familiar. Young c. Li~rnber C'o., 147 N. C., 26, 60 
S. E., 654. So to dig a drain ditch in a pasture, far from human habi- 
tation, certainly would not be considered dangerous; but an excavation 
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of that character a yard wide and three and one-half feet deep, in a 
thickly populated area, where many persons have and exercise the right 
to be, is, we think, if left without adequate precautions, too obviously 
dangerous to be debatable. 

The duty of appellant to those who might lawfully be within the zone 
of danger created by the failure to use due precautions is not subject to 
the limitations applying to the duty of the owner of the premises, for the 
appellant was not such owner under the stipulation found in the record. 
We therefore omit any discussion of the status of the injured child as 
licensee, invitee or trespasser. The duty which the appellant owed was 
to any member of the general public who might lawfully be at  the place 
of danger and suffer injury therefrom. 

The voluntary nonsuit taken as to the codefendant, Elliott, left the 
cause of action as to the appealing defendant unaffected. That would 
be so in any case, since the plaintiff was not required to bring action 
against both tort-feasors, even though their negligence might have been 
joint or concurrent. I n  the case at  bar, however, the negligence of 
appellant, if it is found negligent, is not imputed, but is original and 
independent as a violation of duty which the policy of the law makes 
nondelegable. 

But we think the able trial judge fell into error in his presentation to 
the jury of the principles governing liability of the employer of an inde- 
pendent contractor, and the application of these principles to the facts. 
I t  was error to instruct the jury that in order to have the first issue 
answered in the affirmative, the burden was upon the defendant to show 
that the work did not fall within the exceptions above mentioned. Such 
proof was not relevant to the issue. Furthermore, the confusion thus 
produced vitiated the instruction on the second issue. Indeed, we think 
it was error to instruct the jury on the relation of master and servant, 
and negligence which might be imputed to defendant on that theory, and 
upon the principle of agency or respondeat superior ,  a relation which, as 
the evidence now stands, did not exist. 

For this error the appellant is entitled to a new trial, and it is so 
ordered. 

New trial. 

STACY, C. J., concurring in part and dissenting in par t :  Two propo- 
sitions are announced by the majority, (1) that Elliott was an  independ- 
ent contractor, and (2 )  that the work done was "too obviously dangerous 
to be debatable." With the first I agree. With the second I disagree, if 
by "obviously dangerous" is meant inherently dangerous. 

I t  is to be remembered that Elliott, the independent contractor, Oliver, 
the owner of the house, and the Edna Mills Corporation are no longer 
in the case. They were let out by judgments of nonsuit. 
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The Rockingham Homes, Inc., sold the house and lot in question to 
Oliver and agreed to "install in the residence situated on the above num- 
bered lot bath fixtures, including a bathtub, a lavatory and a commode 
in  the bathroom, and a kitchen sink and 30 gallon hot water tank in the 
kitchen." Jack Elliott, trading as Reidsville Plumbing Company, was 
engaged to do the work, and the terms of his agreement are in writing. 
They are clear and speak for themselves, Brotlc v. Porter, ante, 25. 
The ascertainment of their meaning and effect is for the court, and 
not for the jury. Drake v. Asheville, 194 N .  C'., 6, 138 S. E., 343; 
Patton v. Lumber Co., 179 N.  C., 103,101 S. E., 613; Young v. J e f r e y s ,  
20 N. C., 357. Under the contract, Elliott agreed to do the work as an 
independent contractor. Young v. Lumber Co., 147 N .  C., 26, 60 S. E., 
654. 

Now, in respect of the character of the work !o be done, it appears 
that the Oliver house is situate in the Edna Mills district, a thickly 
populated area of the city of Reidsville; that a nurnber of children reside 
in the neighborhood; that there are three children in the Oliver home 
and four in the Evans home, who live just across the street; that these 
children visit and play together; that other children in the neighborhood 
visit the Oliver children; that in all there are 25 or 30 children in the 
vicinity, and that these facts were known to the defendant. 

I t  further appears that Elliott entered upon his work in January, 
1939, two or three weeks prior to plaintiff's injury; that he dug a ditch, 
2$$, 3 or 3% feet deep and 2 feet wide from Way Street to the Oliver 
house and extending under the house to the bathroom for the purpose of 
laying a pipe and connecting with the city sewer line; that the ditch 
ran along the south end of the porch, which was ahout 21h2 feet from the 
ground; that there lvas no railing or banister at  this end of the porch; 
that a section of pipe was lying in or protruding from under the house 
and into the ditch with a rim or "bell" at  the end of i t ;  that the work 
was stopped temporarily because of excessive rains, and nater in the 
ditch, which prohibited proper leading of the joints; that during this 
time the ditch was covered from the street to a point "a little by the 
porch, a little by the corner" some 1.2 or 14 inches; that this left an 
uncovered space beside the porch "between two ard three feet long and 
about two feet wide"; and that it is not customary, in work of this kind, 
to "cover a ditch inside the property." 

I t  further appears, by admission in defendant's answer, "that the 
minor plaintiff either fell or was pushed into the ditch"-that iq, into 
the open space at the south end of the porch, and was injured. There is 
no other evidence as to how the injury occurred. The record is silent on 
whether she fell from the porch or reached the opening over the embank- 
ment from the south. 
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EVANS v. ROCKINGHAM IIOBIES, Inc. 

On this record, then, the question arises whether the plumbing called 
for in the contract was so inherently dangerous as to render the defend- 
ant  jointly liable with the independent contractor for failure properly 
to safeguard the work while in progress. None of the authorities cited 
in the majority opinion sustains an affirmative answer. On the con- 
trary, they point i n  the opposite direction. 

The installation of plumbing in a private dwelling is not regarded as 
especially hazardous. Certainly, the plumbing provided for in the con- 
tract with Elliott did not require the performance of work "intrinsically 
or inherently dangerous, however skillfully and carefully performed." 
Davis v. Summerfield, 133 N.  C., 325, 45 S. E., 654; Dunlnp v.  R. R., 
167 N. C., 669, 83 S. E., 703. 

The rule of responsibility in respect of "intrinsically dangerous" work 
is baeed on the unusual hazard which inheres in  the performance of the 
contract, and not from any collateral negligence of the contractor. Bibb 
v. R. R., 87 Va., 711. Mere liability to injury is not the test, as injury 
may result in any kind of work where it is carelessly done, albeit with 
proper care i t  is not especially hazardous. Vogh v. Geer, 171 N .  C., 672, 
88 S. E., 874. The word "dangerous" means attendant with r isk;  peril- 
ous; something which in itself is unsafe. Scales v. Lewellyn, 172 N.  C., 
494, 40 S. E., 521. 

The act of negligence here relied upon was the failure of the workmen 
properly to cover the ditch in question during the delay occasioned by 
the rains. This was Elliott's negligence, if negligence a t  all, and not 
that  of the defendant. The delay was not within the contemplation of 
the parties. Elliott's negligence in  this respect, if such it were, was 
collateral to the contract. I t  certainly was not inherent in the work in 
the sense this term is used to import original liability or a duty in con- 
nection with the work which may  not be delegated to an  independent 
contractor. Cole v. Durham, 176 N. C., 889, 97 S. E., 33. 

The case of Fink v.  Missouri Furnace Co., 82 Mo., 276, 52 Am. Rep., 
376, is much like this one. There i t  was held that a person employing 
a contractor to haul sand was not liable for his negligence in  so digging 
the sand as to form a dangerous bank which caved in and injured a 
young child. I n  that  case, as here, i t  appeared "that there were quite 
a number of houses in the vicinity of said lot which were occupied by 
families with a number of children." 

Likewise, in Frassi v. McDonald, 122 Cal., 400, 55 Pac., 139, 772, i t  
was held that  the owner of a building in process of erection, entrusting to  
an independent contractor the work of laying pipes in the street, connect- 
ing with the building, was not liable for the negligence of the contractor 
in tearing up the sidewalk in the prosecution of his work, and leaving it 
in such condition as to be dangerous to persons passing by. 
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The whole subject is fully discussed in Davis v. Summerfield, supra; 
Denny v. Burlington, 155 N.  C., 33, 70 S. E., 1085; Thomas  v Lumber 
CO., 153 N. C., 351, 69 S. E., 275; Hopper v. Orclway, 157 N.  C., 125, 
72 S. E., 839; Drake v. Asheville, supra; Teague v. R. R., 212 N. C., 
33, 192 S. E., 846; Hudson 71. Oil Co., 215 N.  C., 422, 2 S. E. (2d), 26. 
See, also, exhaustive note in 76 Am. St. Rep., 38'2, and annotations in 
18 A. L. R., 801, where the authorities from all over the country are 
collected. This latter annotation follows two cases in the same Report 
wherein it is held : 

1. '(The owner of a building in process of construction by an independ- 
ent contractor is not liable for injury to a pedestrian on the adjoining 
street by a hot rivet which falls when thrown fi-om one workman to 
another as a method of doing the work, where a protective cover had 
been placed over the sidewalk, since the workman'ci act was not a neces- 
sary detail of the work so as to render it inherently dangerous and charge 
the owner with liability." S m i t h  v .  Bank ,  135 Tmn., 398, 186 S. W., 
465, 18 A. L. R., 788. 

2. "The removal of a sign from a building standing flush with the 
sidewalk is not so inherently dangerous that the property owner cannot 
relieve himself from liability for injury negligently inflicted by work- 
men upon persons passing along the street, by letting the work to an 
independent contractor." Press v. Penny,  242 Mo., 98, 145 S. W., 458, 
18 A. L. R., 794. 

Simply stated, the rule is this: I f  the thing contracted to be done 
involves, as a direct consequence, a danger which the owner of the prem- 
ises is bound by law to avoid, or to provide against, then the delegation 
of the work to an independent contractor will not relieve from liability 
for consequences proximately resulting from negligence in its perform- 
ance. But where the work is not inherently dangerous, and the matter 
complained of is purely collateral to the work contracted to be done, and 
is entirely the result of the negligence or wrongful acts of the contractor 
or his workmen, the rule is that the employer is not liable. Robbins v. 
C'hicago, 4 Wall., 657, 18 L. Ed., 427. 

Perhaps it should be observed that we are not now concerned with the 
liability of a municipal corporation, where the independent contractor 
acts only under authority of the city council, Kim1 1 ) .  R. R., 66 N. Y., 
181, or where the safety of a street or sidewalk is involved. Bailey c. 
Winston-Salem, 157 N .  C., 252, 72 S. E., 966 ; Carrick v. Power Co., 157 
N.  C., 378, 72 S. E., 1065. Such cases call for the application of other 
principles. 

The building of a house, which includes the installation of plumbing, 
is not regarded as a dangerous undertaking, Drake v. Asheville, supra, 
yet in the instant case it is said the work done under the Elliott contract, 
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which only calls for the installation of plumbing in the ordinary manner, 
is "too obviously dangerous to be debatable." This goes a bow-shot 
farther than anything in the books. 

BARNHILL and WINBORNE, JJ., join in this opinion. 

CLARKSON, J., concurring in the main opinion: I agree that a ditch 
two feet wide and three and a half feet deep, with a large sewer pipe at  
the bottom, and at  the very edge of a porch on which children are accus- 
tomed to play is both L'obviously" and '(inherently" dangerous; and both 
because of its character and its location comes within the sound policy of 
the law which requires even the employer of an independent contractor 
to see to it that due care is observed and proper  rec cautions taken to 
prevent injury-as a nondelegable duty. The contract between defendant 
and Oliver expressly called for the making of this excavation, and the 
contract in pursuance of it between the defendant and Elliott requires it. 
Elliott certainly was not expected to burrow underground to lay the sewer 
pipe. Rockingham Homes, Inc., knew in advance what had to be done, 
inspected it at  different times during construction. The work was done 
within a few yards of the defendant's main office, and its manager 
walked by i t  every day. Whatever danger existed was in the work 
itself and not in any unusual way it was performed. The contractor 
could only have avoided the injury by taking certain precautions which 
it was not only his duty to take, but the duty of the defendant Rocking- 
ham Homes, Inc., to see taken. 

The propriety of basing the rule on a definite working principle rather 
than leaving it to the court on an arbitrary appraisal of the degree of 
danger involved became apparent long ago, and that principle is exem- 
plified in the texts and authorities cited in the opinion. I t  takes no extra 
or unusual risk, peril, or hazard to constitute danger. Danger is defined 
in Century, Webster, as "exposure to harm or injury." This is sufficient 
to raise the duty. And was there danger? I am not swerved in my 
thinking by any sympathy for this child, the unfortunate victim of this 
harmless excavation. But the occurrence itself, and its manner-plung- 
ing head-first into an open ditch and fracturing her skull upon its cast- 
iron bottom-is the most eloquent testimony of intrinsic danger. And 
it is legitimate evidence. Surely it should not require a similar sacrifice 
of a dozen children to prove i t  so. 

I think the law applicable to this case is aptly expressed in the authori- 
ties cited in the main opinion, in which I concur. 
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S. E. HIGH, ADMIXISTKATOR OF JOHN A. PEARCE, DECEASED, v. THOMAS 
PEARCE, A N N I E  PEARCE, ET AL. 

(Filed 5 November, 1941.) 

1. Dower 3 8a- 
Proceedings for the allotment of dower must be brought in the county 

in which deceased was domiciled a t  the time of his death. 

2. Same--C. S., 74, relating to sale of lands to make assets, does not affect 
jurisdiction of proceedings to allot dower by metes and bounds. 

Deceased died seized of lands lying in two counties. An administrator 
was appointed in the county of his residence. The administrator insti- 
tuted proceedings in the other county to sell lands to make assets. C .  S., 
74. The widow appeared therein asking that the lands be sold subject to 
dower and averring that  she would later institute proceedings for the 
allotment of dower by metes and bounds. The cslerk, with the widow's 
consent, ordered that the widow's dower be allotted and that  the remain- 
ing lands be sold to make assets, and a sheriff and jury from that  county 
went into the county of deceased's residence and :illotted dower by metes 
and bounds. Held: Not only was the allotment of dower by the sheriff 
and the jury from the other county invalid, but the clerk of such other 
county was without authority to enter the order for the allotment of 
dower notwithstanding he had jurisdiction of the proceedings to sell lands 
to  make assets, and might have ordered the lands sold subject to dower, 
the only provisions of C. S., 74, giving the clerk jurisdiction in  regard to 
dower in lands outside his county being where tlie widow consents that  
the lands be sold clear of dower and that  a certain part of the proceeds 
of sale be set apart to her in commutation of doner. 

3 .  Clerks of Court § 3- 

The clerk of the Superior Court has only that jurisdiction, both as  to 
subject matter and the territory in which it  may be exercised, which is 
conferred upon him by statute, and his order afftxting lands in  another 
county is void in tlie absence of express statutory authority. 

4. Courts $$ la- 
Jurisdiction over the subject matter may not be conferred upon a court 

by consent, and therefore when a clerk of a Superior Court enters a n  
order affecting lands in another county without statutory authority, the 
order is void notwithstanding that  respondent appeared and consented 
that the clerk might hear the proceedings and enter the order. 

6. Judgments § 22h- 
An order entered by a court without jurisdiction of the subject matter 

is void a b  initio and may be treated a s  a nullity, anywhere, and a t  any 
time. 

6. Estoppel 3 6a-Fact that party sets up prior void order as defense does 
not preclude him from thereafter attacking the void order. 

Deceased died intestate seized of land lying in two counties. The lands 
lying in the county of his domicile mere encumbered. Proceedings were 
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instituted in the county other than that of his domicile to sell the lands 
to make assets, C. S., 74, and in that proceeding it was ordered that the 
widow's dower be allotted in the home place and that the remaining lands 
of deceased should be sold. Prior to the date of sale the mortgagee 
foreclosed the mortgage. In the purchaser's action in ejectment the 
widow set up the defense that her dower had been allotted in the lands. 
Held: The futile attempt of the widow to set up her dower in the eject- 
ment action did not result in disadvantage to the administrator or to the 
purchaser a t  the foreclosure sale. and does not estop the widow from 
thereafter moving in the cause that the allotment of dower be set aside on 
the ground that it was void for want of jurisdiction. 

WISBORNE, J., concurring in result. 
STACY, C. J., and BARNHILL, J., join in concurriilg opinion. 

APPEAL by Annie Pearce, widow, petitioner, from Williams, J., Resi- 
dent Judge, Four th  Judicial District. Judgment signed 1 5  March, 
1941, a t  Chambers. 

John  A. Pearce died a resident of Wilson County, owning lands in 
both Johnston and Wilson counties. Altogether he owned around eighty- 
five acres, about fifty-three acres of which lay in Wilson County. The 
Wilson County lands were encumbered by a first mortgage to the Federal 
Land Bank of Columbia for about $4,500, and by a second mortgage to 
the Bank of Lucama for $250. 

S. E. High, Sr., cashier of the Lucama Bank, qualified as adminis- 
trator of Pearce and filed a petition in Johnston County to make assets 
to pay debts of the administration. I n  this petition he described three 
tracts of land, two of them lying in Johnston County and one lying 
in  Wilson County. I n  his petition he sets u p  the aforementioned encum- 
brances on the Wilson County land, and also alleges that  Annie Pearce, 
the widow of John  A. Pearce, and a party to the proceeding, had a 
dower right i n  the lands of the decedent. 

Annie Pearce admitted the allegations of the petition and did not resist 
the sale of the lands, but she asserted that  she had a dower right in them 
and the right to have her dower allotted to her by metes and bounds. 
She therefore asked that  the lands be sold subject to her dower and 
signified her intention of having the same allotted to her a t  a subsequent 
time by a proper proceeding instituted by herself. Upon this the clerk 
of the Superior Court of Johnston County ordered that  her dower be 
allotted to her, reciting the admissions and allegations in the petition of 
a special proceeding, and that  all persons having an interest had been 
made parties to such proceeding. H e  thereupon issued a "writ of 
dower" to the sheriff of Johnston County, who thereunder summoned 
three jurors, citizens and residents of Johnston County, to make the 
allotment; they proceeded to Wilson County, where the jurors allotted 
to Annie Pearce five acres of land, including the home but excluding 
parts of the curtilage. 



268 I N  THE SUPREME COURT. [220 

Report of this allotment was made to the clerk of the Superior Court 
of Johnston County, and the clerk thereupon confirmed the allotment. 
No certification of the proceeding was made to Wilson County. 

An order was then made to sell the lands of the decedent, both in 
Johnston and Wilson counties, and a sale thereof mas advertised. 

Meanwhile, prior to the sale day, S. E. High, Sr., it is alleged, fore- 
closed the Lucama Bank mortgage of $250 on all of the Wilson County 
lands, including the part allotted to the widow for dower, and S. E. 
High, Jr., son of the administrator, became the purchaser at  the price of 
$275. On a subsequent proceeding brought by S. E. High, Jr., Annie 
Pearce was ejected from the land. 

Thereafter, at  the public sale, under the order of the clerk, only the 
two tracts of land in Johnston County were sold, and here again S. E. 
High, Jr., became the purchaser, at thtl price of $250. 

On 5 January, 1940, Annie Pearce filed a petition and motion before 
the clerk of the Superior Court of Johnston Co~mty, asking that the 
allotment of dower under this proceeding be set aside as fraudulent, and 
void as a matter of law. 

I n  her supporting petition she sets up that the administrator, S. E. 
High, Sr., was cashier of the Bank of Lucama, which held a second 
mortgage on the Wilson County lands; that his close friends were sum- 
moned on the jury which allotted the dower; that 'be brought about the 
sale of the Wilson County lands, some fifty acres, upon the Bank of 
Lucama mortgage after the lands had been advertistld under the order of 
court, and that his son, S. E. High, Jr., became purchaser at the price 
of $275; that at  the judicial sale of the Johnston County lands S. E. 
High, Jr., again became purchaser at  the price of $250, thus acquiring 
all of the lands, worth at  least $6,000, subject to the Land Bank mort- 
gage, for $525. 

She alleges that she had never assented to the allotment of dower in 
the Johnston County proceeding, but, on the contrary, specifically de- 
manded that the lands be sold subject to dower, to the end that she might 
have the same allotted in a proper proceeding in a court of competent 
jurisdiction. She therefore contends in her petition that all the pro- 
ceedings taken before the clerk of the Superior Court relative to the 
allotment of dower, as well as the steps taken therein in Wilson County 
by the sheriff of Johnston and the Johnston County jury making the 
allotment, were void for want of jurisdiction, and asks that the various 
orders, writs of dower, allotment and confirmation he set aside in order 
that she may proceed, as provided by law, to have her dower allotted. 

The respondents, S. E. High and S. E. High, Jr . ,  answer, denying any 
fraud or bad faith; they contend that the allotment of dower was in 
accordance with the statute, and valid, and was had and done with con- 
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sent of movant through her counsel; that the purchase price of the lands 
was determined by open sale; that the dower allotted to the widow was 
worth at least $1,250 ; and, by way of further defense, set up that movant 
is estopped by reason of the fact that she nowhere in the proceedings took 
any appeal, that she accepted and occupied the allotted dower, and 
especially that she set up dower in the proceeding brought by S. E .  
High, Jr., i11 which she was ejected from the premises. 

The clerk denied the motion to set aside the allotment of dower, and, 
upon appeal, his order was affirmed by Williams, J., at  chambers in 
Smithfield. From this judgment Annie Pearce appealed. 

A. ill. AToble for petitioner, appellant. 
G. A. Martin and W .  J.  Hooks for S.  E. High, Jr., und S. E. High, 

ndministrafor, appellees. 

SEAWELL, J. I n  the instant case, it does not appear that the experi- 
ence of the widow with the law was a happy one. Entitled to a dower 
of one-third in value of around eighty-five acres of land, partly in 
Wilson and partly in Johnston counties, she was allotted five acres out of 
the Wilson County tract of thirty-three acres, which tract was sufficient 
in value under the appraisal of the Land Bank to justify a loan of about 
$4,500. I n  addition to this mortgage there was an additional mortgage 
to the Bank of Lucama of $250, under which this tract of land was sold 
by S. E .  High, Sr., who was cashier of the bank, as well as administrator 
of the estate, and which was purchased by S. E. High, Jr., at a price 
which netted only $144, leaving "no equity" for the widow, although 
in the present proceeding the respondents aver that thz small part allotted 
to the widow as dower was worth $1,250. The widow protests that she 
is not in the hands of her friends, but in the hands of those moving to 
the restriction or extinction of her dower in a11 the lands. After the 
sale under the Lucama Bank mortgage, the other lands of the decedent 
in Johnston County were sold and S. E. High, Jr., became the purchaser 
at $290, thus, as the movant contends, making S. E. High, Jr . ,  the owner 
of the entire tract of land for $525, including the equities of the widow 
in a substantial margin of value, and putting him in a position to clear 
the Land Bank mortgage on easy payments. 

We think more consideration might have been given to the widow, and 
indeed to the statute itself, in view of the beneficence which instigated 
the institution of dower, to have allotted her dower in other lands of 
which she could not be stripped so easily. However this may be, upon 
a consideration of the record we must eliminate the question of fraud as 
not supported thereby. 
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The real question upon which decision must rest is that of jurisdic- 
tion: Were acts of the clerk of the Superior Court of Johnston County, 
in allotting dower to the widow in lands situate i11 Wilson County, void 
for want of jurisdiction? 
X proceeding for the allotment of dower is within the exclusive juris- 

diction of the clerk of the Superior Court, except where it may come 
within the equity jurisdiction of the Superior Court proper, which juris- 
diction still persists in appropriate cases despite the statute. Efland c. 
Epand, 96 N .  C., 488, 1 S. E., 858. From early times it has been con- 
sistently held by this Court that a dower proceeding must be brought in 
the county of the residence of the decedent, which in this instance is 
Wilson County, where also the administrator qualified and filed his bond, 
and where the lands out of which movant's dower was allotted were 
situated. Howel l  v. Parker, 136 N .  C., 373, 375, 48 S. E., 762, 763; 
Askew v. Bynum, 81 N. C., 350. The respondent in this case insists 
that this rule is changed by C. S., 74, relating to sale of the lands of a 
decedent to make assets to pay debts. 

This section does deal with dower as a situaiion likely to be met 
with in a proceeding of that kind. I t  provides that where the lands are 
sold clear of the dower interest by consent of the widow, a certain part 
of the proceeds of the sale shall be set apart to her in commutation of 
(lower, but it makes no provision for allotment of dower by metes and 
bounds. On the contrary, it provides that "nothing herein contained 
shall be construed to deprive the widow from clsiming her dower by 
metes and bounds in her husband's land." The statute does not provide 
that such an allotment may be made as incidental to the proceeding to 
sell the lands to make assets nor does it directly or inferentially provide 
that the jurisdiction and allotment of dower shall be coincidental with 
that which the statute creates as a matter of conrenience with respect to 
the proceeding to sell the lands. I n  its silence in this respect it contem- 
plates that the proceeding for dower shall be had in accordance with law 
in the proper jurisdiction. Indeed, the proceeding to sell the lands does 
i ~ o t  necessarily involve any allotment of dower, since the land may be 
sold subject to dower. "An administrator's sale to pay unsecured debts 
does not affect the widow's dower, and a purchaser is put upon notice of 
these rights by the rule of cuveat ~mpfor." 17 Srl .  Jur., 744. I n  her 
ansver to the petition to sell the lands, the widow asserted her right to 
dower by metes and bounds, and asked that the land be sold subject to 
that dower in order that she might have it allottecl to her according to 
lam in a court of proper jurisdiction. We think she had that right. 
Howell 2'. Pnrker, szrpra. I n  this respect the proceeding before the 
clerk of the Superior Court of Johnston County was coram non judice 
and was void for want of jurisdiction. IIoz~e71 v. Fctrker, supra. 
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We come now to consider the contention of respondent that  Annie 
Pearce, through her attorney, gave consent to the procedure. I f ,  indeed, 
she did so, it  was ineffectual to confer jurisdiction. Since 1868 the clerk 
of the court has had no power except that  which is given him by statute. 
Where judicial power or jurisdiction has been conferred upon him, his 
court is one of limited jurisdiction, both as to subject matter and the 
territory in which it may be exercised. JIcCauley 2'. AIcCauley, 126 
S. C., 288, 292, 30 S. E., 344, 345. H e  has no more general jurisdiction 
of dower than he has of administration, the appointment of guardians, 
or any of the other proceedings, all of which are specially committed to 
his charge by statute to be exercised within the confines of his own 
county. An attempt, therefore, to extend his judicial acts beyond this 
limit in the absence of statutory authority raises a question not merely 
of venue, but of jurisdiction, both as to subject matter and territorial 
limits. I t  is well understood that consent will not give jurisdiction 
where the court has none of the subject matter. Reaves v. ,Will Co., 216 
S. C., 462, 465, 5 S. E. (2d),  305, 306; Hardware Co. v. Bur fner ,  199 
N .  C., 743, 155 S. E., 733; Fowler 7;. Pou,ler, 190 N .  C., 536, 130 S. E., 
315; C'nry 7$. dllegood, 121 N .  C., 54, 28 S. E., 61;  Springer v. Shnu- 
rnder, 118 S. C., 33, 23 S. E., 976. 

Jlirisdiction has been defined as "the Dower to hear and to determine 
a legal controversy; to inquire into the facts, apply the law, and to 
render and enforce a judgment," McIntosh, Practice and Procedure, 
SPC. 5 ;  Patterson v. Freeman, 132 X. C., 357, 43 S. E., 905; Will iams v. 
lTrillinms, 188 X. C., 728, 125 S. E., 482; "the r ight  to adjudicate con- 
cerning the subject matter in a giren case," 14  Am. Jur. ,  p. 363; 21 
C. J. S., p. 30. 

Properly speaking, there can be no jurisdiction of the person where 
there is none of the subject matter, although the converse might indeed, 
and  often does, occur. Where there is no jurisdiction of the subject 
matter the whole proceeding is void ab  in i f io  and may be treated as a 
nullity anywhere, a t  ally time, and for any purpose. ( 'lark 0. 1Iome.s. 
189 N. C.,  703, 128 S. E., 20;  Carter v. Rounfree,  109 N. C., 29, 13 
S. E., 716. Obviously, summons is ineffectual to bring a person into 
such a court ;  and if he comes voluntarily, it  has no more effect than if 
he had walked into an  empty hall. Fo r  this reason a discussion of that 
matter does not seem essential to a decision in the present case. 

I n  view of the wallt of jurisdiction in the clerk, i t  is unnecessary to 
discuss the fact that  the attempted allotment of dower was made in 
Wilson County by a sheriff and jury from Johnston County, which 
mould in itself be sufficient to render it invalid. I n  order to avoid re- 
sumption of the proceeding by a court mithont authority, it  is necessary 
to place decision on the broader principle. 



272 I N  THE SUPREME COURT. [220 

On the question of estoppel, we do not think that the respondents have 
made a sufficient showing. Neither the administrator, S. E. High, nor 
the purchaser of the Wilson County property, S.  E. High, Jr., was dis- 
advantaged by the futile attempt made by Bnnie Pearce in the ejectment 
proceeding to assert her right of dower as against a title arising out of a 
mortgage in which she had released or conveyed that right. The plain- 
tiff in that case won out, ejected the claimant, and honors became easy. 

We conclude that the right of dower is still octstanding in petitioner, 
Annie Pearce, and the judgment of the court below to the contrary is 

Reversed. 

WINBORNE, J., concurring in result : I s  the order of clerk of Superior 
Court of Johnston County for allotment of dower void? This is the 
decisive question on this appeal. I f  it be voidable, the judgment from 
which appeal is taken should be affirmed. But if it be void, the judg- 
ment should be reversed. 

The only assignment of error in the record i3 based upon exception 
"to the signing and entering of the judgment." There is no exception 
to any specific finding of fact. The facts found in the judgment, if 
nothing else appeared upon the face of the record, would support the 
judgment. Query v. Ins. Co., 218 N. C., 386, 11 S. E. (2d), 139; Keel 
v. Trust Co., 219 N. C., 259, 13 S. E. (2d), 428. 

However, looking beyond the judgment, it appears upon the face of 
the record proper, as admitted facts, that John A. Pearce, a resident of 
Wilson County, died seized of three tracts of land-one situated wholly 
in Wilson County, another wholly in Johnston County, and the third 
partly on each side of the dividing line between the two counties; that 
the administrator, appointed in Wilson County, instituted this proceed- 
ing in Johnston County, to sell the said three tracts of land to create 
assets to pay debts of the estate, to which proceeding the widow and heirs 
at  law of intestate are parties; that, although Annie Pearce, the widow 
of John A. Pearce, through her attorney, David Isear, answering petition 
in said proceeding, asserted her right and election "to have her dower 
interest in said lands allotted by metes and bo~mds" which she would 
"perfect in apt time by a special proceeding for that purpose and in 
accordance with the statutes," her attorney con:,ented to the allotment 
thereof in this proceeding-a fact which the court finds she agreed to 
"through her attorney, David Isear"; that the clerk of Superior Court 
of Johnston County, finding that Annie Pearce is entitled to dower, 
entered an order commanding the sheriff of said county to summon a 
jury, to allot and set apart to her, '(according to law, her dower in the 
lands of her late husband-said lands being definitely described in the 
petition in this cause"; that pursuant thereto the sheriff selected a jury 
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of three, residents of Johnston County, who went over into Wilson 
County and allotted dower "around and including the old home place 
dwellingsn-the report not designating in which county the home place 
is situated; and that no exceptions thereto were filed and the report was 
confirmed. 

The judge below further finds that thereafter the widow "went into 
possession of the lands allotted to her as her dower"; and that later in 
an action instituted by the purchaser at the foreclosure of a mortgage 
deed, in which she joined, for possession of the tract of land in which 
her dower had been so allotted in this proceeding, the widow, through 
her attorneys, Wellons & Poole, filed a verified answer in which she 
('alleged that she was the owner and entitled to possession of the lands 
which were allotted to her as her dower and that said allotment was duly 
made pursuant to the order of the clerk of the Superior Court of ~ o h i -  
ston County"; and that on trial judgment was rendered declaring title 
to said land to be in said purchaser, which judgment is pleaded here as 
an estoppel. 

The judge below, being of opinion that the allotment of dower is valid, 
and that the widow is estopped to deny the validity of same, denied her 
motion and petition in the cause to set aside the allotment of dower. 

Under these facts, is the order for allotment of dower as entered void? 
This Court said in Ellis v. Ellis, 190 N. C., 418, 130 S. E., 7, quoting 
from Freeman on Judgments (4 Ed., p. 176)  that:  " 'If a judgment is 
void, i t  must be from one or more of the following causes: (1) want of 
jurisdiction over the subject matter; (2)  want of jurisdiction over the 
parties to the action, or some of them ; or (3) want of power to grant the 
relief contained in the judgment. I n  pronouncing judgments of the first 
and second classes, the court acts without jurisdiction, while in those of the 
third class, it acts in excess of jurisdiction.' " And, continuing in same 
case, it is said : " 'When we speak of "jurisdiction of the subject matter," 
we do not mean merely cognizance of the general class of actions to which 
the action in question belongs, but we also mean legal power to pass 
upon and decide the particular contention which the judgment assumes 
to settle.' " Black on Judgments, Vol. 1 (2d Ed.), p. 271. 

I n  the light of these principles, it does not appear to be controverted 
that the court acquired jurisdiction over the parties, nor does it appear 
to be as to the subject matter of the proceeding in so far as the purpose 
is to sell the lands to create assets to pay debts. C. S., 74, as amended 
by ch. 43 of Public Laws 1935. However, it is contended, and we think 
properly so, that the further provisions of C. S., 74, as amended by 
ch. 55 of Public Laws 1923, give jurisdiction as to dower only to the 
extent of providing for the interest of the widow in the event dower be 
sold, but that the proviso '(that nothing herein contained shall be con- 



strued to deprive the widow from claiming hlsr dower by metes and 
bounds in her husband's land" leaves the jurisdiction of the subject 
matter of the allotment of dower "by metes and bounds" as is otherwise 
provided by statute. The rationale of such other statutes, and decisions 
of this Court construing them, tend to indicate that  there should be only 
one proceeding for the allotment of dower, whc~ther i t  is a dower pro- 
ceeding or a proceeding for partition of land, in which widow is entitled 
to dower, C. S., 3226, and that  proceeding in the county where "the 
dwelling house in which her husband usually resided" is situatcd. Con- 
solidated Statutes, sections 4100, 4105, and 4106. Askew 11. Bynum,  81  
N. C., 350; Howell v. Parker, 136 N. C., 373, 48 S. E., 762; Harrington 
2'. Ilarrington, 142 N. C., 517, 55 S. E., 409; I'annoy 2%. Green, 206 
N. C., 77, 173 S. E., 277. See, also, Seaman v. J ~ a m a n ,  129 N. C., 293, 
40 S. E., 41 ;  Raggeft v. Jackson, 160 N. C., 26, 76 S. E., 86 ;  Dudley 
v. I'yson, 167 N .  C., 67, 82 S. E., 1025. 

Hence, when the court, that  is, the clerk of Superior Court of a county 
other than that  wherein "the dwelling house in w2- ich her husband usually 
resided" is situated, assumes to order allotmenl of dower of a widow 
entitled thereto, it  not only lacks "legal power to pass upon and decide 
the particular contention which the judgment assumes to settle" but 
"acts in excess of jurisdiction." 

I n  this connection it nlav be noted that. in this State. dower and the 
provisions for the al1otnle;t thereof are wholly statutdry. Howell v. 
Parker, wpm; Vannoy v. Green, supra. I t  is also pertinent to note that  
in Revised Statutes of Nor th  Carolina (1837), ch. 121, see. 2, and 
Revised Code of Nor th  Carolina (1854), ch. 118, see. 3, it  was provided 
that  any widow, har ing  claim to dower, might file her petition in the 
county or Superior Court of the county "where her husband shall have 
usually dwelt" praying that  her dower might be a lotted to her. But  this 
provision as to the county in which the petition might be filed has not 
appeared in subsequent codifications. Yet provisions of pertinent stat- 
utes, relating to dower and to allotnleiit of dowel, tend to indicate legis- 
lative intent that  petition for dower should be filed only in Superior 
Court of such county. 

The  statute, C. S., 4100, provides that  a widow, entitled thereto, shall 
be endowed of one-third in value of all the lands, ienements and heredita- 
ments whereof her husband was seized and possessed a t  any time during 
coverture, in which third par t  shall be included '(the dwelling house in 
which her husband usually resided." This section further provides that  
the jury summoned for the purpose of assigning dower to a widow shall 
not be restricted to assign the same in every separate and distinct tract 
of land, but may allow her dower in one or more tracts, having a due 
regard to the interests of the heirs as well as the rights of the widow. 
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I t  is further provided therein that  this section shall not be construed 
so as to compel the jury selected to allot dower to allot the dwelling 
house in which the husband usually resided, when the widow shall request 
that  the same be allotted in  other property. 

Other statutes proride that  the widow may apply for the assignment 
of dower by petition in the Superior Court, C. S., 4105, and that  if dower 
be adjudged, i t  shall be assigned by a jury of three persons, qualified to 
act as jurors, who shall be summoned by the sheriff to meet on the prem- 
ises, or some par t  thereof, and, after being sworn, shall proceed to allot 
and set apart  to the widow her dower in said premises according to law 
and make report to the clerk of Superior Court. C. S., 4106. More- 
over, when the husband dies seized and possessed of lands in any other 
county than that in which petition for dower is filed, the last section 
further provides a method by which the jury in such county, charged 
with the duty of assigning dower, shall be informed of the value of the 
lands lying in the other counties, to the end that  this value may be con- 
sidered in determining the dower to be allotted. 

Fo r  these reasons, I concur in  result of decision in  this Court that  
judgment below be reversed. 

STACY, C. J., and BARNHILL, J., join in this opinion. 

R. D. JIOSTELLER, COSNELLY WI1,LIAJIS AND WIFE, WILMA WIL- 
LIAMS, E. A. WARLICK A K D  WIFE, LETTIE WARLICK, B. A. BERRY 
AND WIFE, DONNIE BERRY, AND MRS. KELLY ICARD AND MRS. R. B. 
JIORGAK v. SOUTHERN RAILWAY COMPSNY. 

(Filed 5 Sorember, 1941.) 

1 .  Highways § 13- 
Where :he State Highway Commission, in the interest of public safety, 

builds an orerpass and relocates a short section of the road in order to 
cut out dangerous curves and an inadequate underpass, and thereafter 
tears up the section of old road lying on one side of the underpass, the 
~ h o r t  section of old road is not a highway abandoned by the State High- 
way Commission which remains open and in general use by the public 
within the purview of ch. 302, Public Laws 1933, Jlichie's Code, 3838 ( b ) ,  
and does not become a neighborhood public road. 

2. Same- 
The statute providing that highways abandoned by the State Highway 

Commission become neighborhood public roads merely fixes the status of 
such roads as public roads and does not invest any private easement in 
owners of property abutting the abandoned road, their right to the con- 
tinued use of such road being the same as that of the public generally. 
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3. Highways 9 18-The r ight  of owners of prop(erty abut t ing abandoned 
road t o  have road kept  open for  access t o  new road is  based upon 
necessity. 

Where a highway has been relocated and a shlwt section of the old road 
abandoned by the State Highway Commission, the right of the owners 
of property abutting the abandoned road to coiltinue to use the same is 
limited to an easement by necessity for the purpose of ingress and egress 
to the new road, and when only one end of the abandoned road is dis- 
continued and obstructed so that  ingress and egress is afforded from the 
other end, owners of property abutting the old road are  not entitled to  
a n  easement by necessity and may not restrain the closing of the one end 
of the old road merely for their convenience a s  against the right of the 
owner of the fee in  the land to the full enjoyment of his land after the 
necessity of a n  easement for a public way no longer exists. 

4. Highways 5 lc- 

Where the State Highway Commission, in the interest of public safety. 
builds a n  overpass and relocates a highway to cut out dangerous curves 
and an inadequate underpass, i t  has the authority to order the underpass 
closed, if not by authority expressly conferred in ch. 46, see. 1, Public 
Laws 1927, then in the exercise of the police power by an appropriate 
agency of the State. 

5. Railroads § %Owners of property abut t ing abandoned highway held 
not entitled t o  restrain railroad from closing abandoned underpass. 

The State Highway Commission. in the interest of public safety, relo- 
cated a section of highway to cut out dangerous curves and a n  inadequate 
underpass. Plaintiffs, the owners of property abutting the old road, had 
access to the new road over the section of the old road kept open, but the 
Highway Commission tore up the section of the old road lying on the other 
side of the underpass and ordered the railro:~d company to close the 
underpass. Plaintiffs instituted this action for a permanent injunction to 
restrain the railroad company from complying with the order to close the 
underpass. Held: Plaintiffs do not have a n  easement by necessity and are  
not entitled to have the underpass kept open merely for their greater 
convenience in reaching the new road, and there being no contention that 
the old highway had been in use for sufficient length of time to give them 
an easement by prescription in its continued use, the temporary restrain- 
ing order entered in the cause was properly dissol~ed. 

6. Injunctions § 11- 

In  an action for permanent injunction, the teinporars restraining order 
is properly dissolved upon the hearing of the motion to show cause when 
i t  is  made to appear that  plaintiffs are  not entitled to the relief songht, 
but it  is  error to dismiss the action, and the taxing of costs against plain- 
tiffs a t  that time is a t  least premature, since the action can be properly 
dismissed only a t  term. 

APPEAL by  plaintiffs f r o m  Il'arlicl;, J., a t  Junc: Term,  1941, of BURKE. 
Affirmed. 

T h i s  is a n  action f o r  a permanent  ill junction t o  prevent defendants 
f r o m  closing a n  underpass and  obstructing a m a d  which, as  plaintiffs 
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contend, they have the present right to use. The facts, as summarized 
from the record, appear to be as follows : 

About twelve years ago the highway from Connelly Springs to Icard 
crossed defendant's railroad at  grade a short distance west of the under- 
pass which is the subject of the present controversy. The State Highway 
Commission, which succeeded the Burke County highway commissioners 
in control of this highway, eliminated the grade crossing by relocating 
the highway along the north side of the railway and through the present 
underpass to the south side a little west of the post office and school in 
that village. The underpass was made through a fill, the tracks being 
supported on a creosoted timber trestle work. I t s  upkeep is stated to be 
about $225 a year. 

While the highway was thus located, the plaintiffs, or some of them, 
purchased and built adjacent to the highway, many of them near the 
eastern end of this section in the vicinity of the underpass. 

Recently the Highway Commission, after surreys and investigation in 
which it was ascertained that the underpass was inadequate and that a 
section of the highway through it had dangerous curves, decided to 
relocate the road, to close the underpass, and to route the highway so as 
to cross the railroad on an overhead bridge a short distance from the old 
grade crossing, in lieu of the underpass, thus taking out the dangerous 
curves in its vicinity, straightening the highway, and eliminating the 
expense of upkeep of the underpass. Accordingly a map was prepared 
showing the relocated road in its relation to the existing highway, upon 
which map was indicated the dosing of the underpass, the building of 
the overhead bridge across the tracks, and, in detail, the route of the 
proposed relocation. This map was posted at the courthouse door in 
Morganton, as required by statute, and is in the evidence. No protest 
was made to the proposed changes, either by the county commissioners or 
any other person, and the Highway Commission proceeded to put into 
effect the changes indicated. The road was relocated, the overhead 
bridge constructed, the new highway finished, and the routing completed. 
Thereupon the Highway Commission discontinued and tore up that 
portion of the highway on the south side leading from the underpass to 
the relocated highway, blocking the same and rendering i t  unavailable 
for passage, and removing a bridge across a stream upon the discontinued 
portion. Thereupon the Highway Commission notified the defendant 
to close the underpass. This defendant undertook to do, and while the 
work was in progress and partially completed, the plaintiffs brought this 
action to permanently enjoin defendant from closing the underpass and 
obtained a temporary restraining order. Upon the hearing of the order 
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to show cause, the judge dissolved the restraining order, dismissed the 
action, and taxed plaintiffs with the costs. The plaintiffs appealed, 
assigning error. 

0. L. N o r t o n  and  J t u l l  & P a t t o n  for plaintip:;,  appellants.  
A'. 1'. Joyner ,  S.  J .  E r v i n ,  Sr . ,  H a r r y  L. R idd le ,  Jr . ,  and Clyde  R. 

H o e y  for defendant ,  appellee.  

SEAWELL, J. The plaintiffs rely on al ternatiw propositions, either of 
which, they contend, puts the defendant in the wrong: (1) That  the 
relocation of the highway constituted an  abandonment by the Highway 
Commission of the discontinued portion of the old road, which, as they 
contend, automatically, under C.  S., 3838 ( b )  (Mirhie's Code, 1939), 
gave i t  the status of a neighborhood public road, which defendant had no 
right to obstruct; (2 )  that  there had been a complete official abandon- 
ment or vacation of the road, in which case, as persons who had pur- 
chased and built adjacent thereto on the fai th of ts permanent existence, 
they had, severally, acquired an  easement-not only in  the road, but in 
the underpass as a part  of it-with the enjoymwt of which defendant 
cannot lawfully interfere. 

1. Chapter 302, Public Laws of 1933, C. S., 3838 (b)  (Michie's 
Code, 1939)) as amended, provides that  "all thost: portions of the public 
road system of the State, which have not been taken over and placed 
under maintenance, or which have been abandoned by the State Highway 
Commission, but  which r e m a i n  open and  in general use  by t h e  public 
. . . are hereby declared to be neighborhood public roads, and they 
shall be subject to all the provisions of this section with respect to the 
alteration, extension, or discontinuanve thereof," etc. (Italics supplied.) 
We are of opinion that short sections of roads, discontinued by the 
Highway Commission in  the interest of public safety and closed to travel, 
are not within the reasonable definition of abandmed highways remain- 
ing open and in general use, and are not within the contemplation of the 
statute. 

Of course it was not the purpose of this statute, where it applies, to 
give any prirate easement in the further use of an abandoned road, but 
only to continue the status as a public road. On this phase of the case, 
none of the plaintiffs could claim a greater right than that  which belongs 
to the general public. I f  the Highway Commission had the power not 
only to substitute one section of the road for another but to close the 
abandoned section, a subject which we discuss more fully below, it is 
clear that  in this respect plaintiffs do not have a , usticiable grievance. 

2. The case presents no question of easement in the abandoned road 
by prescription under the common law, because the requisite twenty 
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years user is lacking. I t  is at  least doubtful whether such an easement 
could be acquired over defendant's right of way by prescription under 
any circumstances. C. S., 434; Michie's Code, 1939. But plaintiffs, in 
this aspect of their argument a t  least, rest their case upon the theory 
that there had been a complete official abandonment of the road, leaving 
to them the right to its continued use as persons who had purchased and 
built adjacent to it on the faith of its permanent existence, citing 
amongst other authorities Davis v. Alexander, 202 N.  C., 130, 162 S. E., 
372, and Long v. Melton, 218 N .  C., 94, 10 S. E. (2d), 699. 

I n  Davis v. Alexander, supra, the facts showed continuous use of the 
road over Alexander's premises for more than fifty years, and the deci- 
sion might well have turned on the acquisition of a prescriptive right at 
common law. The case, however, may be considered as supporting the 
view held by the plaintiff where the factual situation admits of its 
application. I n  Long v.  Melton, supra, the same principle is applied 
with some variation as to the extent of the persisting right of user in 
the vacated road. 

The reasoning upon which such a right is predicated, the source from 
which, where recognized, i t  is said to be derived, leads us to consider the 
propriety of reasonable limitations upon its exercise. I t  would be 
strange if a temporary public servitude, imposed i n  invitum, on the lands 
of the owner, and terminating before the prescription period had expired, 
could serve to take from the owner and give to another a private ease- 
ment in his land which even the sovereign cannot take without compen- 
sation. At most, such a right, when recognized, must be in the nature 
of a continuation, en: necessitate, of the original servitude, and must be 
confined to the exigency of egress and ingress; and since it is in deroga- 
tion of private right, it must be limited by due consideration for the 
owner of the soil who was not a party to any commitment made to a 
purchaser along the highway and did nothing to instigate his faith in its 
permanence. Those entitled to the continued use of an abandoned or 
vacated public road on such a principle are obviously not entitled to 
have the whole road throughout its length left to them in its original 
unimpaired condition, on the basis of mere convenience in reaching 
objectives formerly more accessible. Crowell v. Power Co., 200 N.  C., 
208, 156 S. E., 493. I11 that ease the plaintiff was nonsuited on a 
similar plea. 

Ancient doctrines pertaining to roads of the horse and buggy days, 
when those roads were for the most part trails through the woods and 
fields, must be applied to modern conditions with caution and sound 
discrimination. Once, "ingress and egress" were practically all such a 
road afforded, and there is logic in the thought that it is all of such a 
doctrine which should survive. Today roads have been multiplied and 
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expanded into such luxurious proportions that the expression, "once a 
road, always a roadH-if we attach to it the significance given i t  by 
plaintiffs-will give to the abutting owner in a vacated road, if he takes 
all of it, an easement wholly beyond his necesz,ities and not within the 
reasonable application of the doctrine. 

The trend of judicial decision where this doctrine is recognized is 
decidedly toward confining such a right to the necessity of egress and 
ingress. Blanding v. Las Vegas, 52 Nev., 52, 280 Pac., 644, 68 A. L. R., 
1273; Kinnear Mfg.  Co. v. Beatty, 65 Oh, St., 264, 62 N. E., 341; Davis 
Colliery Co. v. Harding, 83 W. Va., 609, 98 S. :E., 815. Here the entire 
road leading past plaintiffs' premises has been left in its original con- 
dition, connecting with the relocated highway, which reaches the objec- 
tives they seek with nothing more than an added inconvenience which we 
do not think sufficient to constitute or support a cause of action. Crowell 
v. Power Co., supra. 

Ins. Co. v. Carolina Beach, 216 N .  C., 778, 7 S. E. (2d), 13, is not 
applicable to the facts of this case. There plaintiffs purchased with 
reference to a map showing streets, and it has long been held that in that 
event the municipality cannot close such streets to the use of abutting 
owners. The doctrine, so far  as we know, has not been applied to altera- 
tions or changes in public roads forming a part of the highway system. 
Cameron v. Highway Corn., 188 N.  C., 84, 123 8. E., 465. 

3. The action of the Highway Commission in ordering the underpass 
closed is challenged on the ground that the rkatute gives no express 
authority to discontinue an underpass once established. C. S., 3846 (y )  
(Michie's Code, 1939), confers upon the Highway Commission the power 
to eliminate grade crossings. Chapter 74, Public Laws of 1929, at- 
tempted to give such express power with regard to the elimination of 
inadequate underpasses and the substitution of other adequate facilities. 
I t  attempted to do so, however, by amendment to the 1921 law, which 
had already been amended by chapter 277, Public Laws of 1925, and it 
may be said, at least, that the amendment so intended is difficult to 
allocate. We think, however, that such a power must be implied, if not, 
indeed, expressly covered, in the language used in chapter 46, Public 
Laws of 1927, section 1, which authorizes the Highway Commission not 
only to abandon roads where advisable, but upon relocation, to substitute 
one section for another. The validity of the authority thus conferred is 
upheld in Parker v. Highaway Cornmission, 195 N. C., 783, 787, 143 
S. E., 871, 874. We think also that the power intended to be conveyed 
in this section may well be supported as an exercise of the police power 
of the State through an appropriate agency-,@. R. v. Croldsboro, 155 
N. C., 356, 71 S. E., 514-should it become recessary to invoke that 
doctrine. 



N. C . ]  F A L L  TERM, 1941. 

Roads are laid out, built, and maintained primarily for the public 
convenience; but apar t  from the economies they promote, there is no 
more imperative consideration in  their construction and maintenance 
than thepublic safety. From the testimony and inspection of the map 
which is in evidence, i t  appears t ha t  dangerous curves existed near the 
underpass which is pronounced "inadequate," and apparently in the 
approaches thereto. We believe the closing of the underpass under the 
facts of this case to be within the general powers committed to the 
Highway Commission under the cited laws. T o  state the point con- 
cisely, the Highway Commission had the right to  speak and the defend- 
a n t  the duty to obey. Conceding tha t  the Highway Commission had 
the right to substitute another section of road for that  leading through 
and beyond the underpass, that  power undoubtedly has been exercised 
and the elimination of the road renders the u n d e r ~ a s s  useless and un- 
available to the plaintiffs, either as members of the general public or as 
persons claiming an  easement therein, however derived. The closing of 
the underpass under such circumstances is but a resumption on the part 
of the defendant of the control and use of its own property which invades 
n o  right of the plaintiffs. 

4. I t  was proper to dismiss or dissolve the restraining order, but the 
dismissal of the action upon the hearing of the order to show cause is 
not approved by decisions relating to the present practice. Cox v. Kin- 
sfon, 217 N. C., 391, 399, 8 S. E. (2d),  252, 258; Bynum v. Powe, 97 
K. C.. 374. 2 S. E.. 170. Motions of that  kind should be heard a t  term. , , 
Taxing of the plaintiffs with costs was therefore a t  least premature. I n  
this respect the judgment must be modified. I n  other respects it is 

Affirmed. 

MRS. W. H. GODWIS r. ATLANTIC COAST LINE RAILROAD 
COMPANY ET AL. 

(Filed 5 November, 19-11,) 

1. Negligence 88 17a, 19b- 
A'onsuit on the ground of contributory negligence should not be granted 

upon defendant's evidence since defendant has the burden of proof on the 
issue and the credibility of its evidence would be for the jury, but nonsuit 
is properly entered when plaintiff's own evidence establishes contributory 
negligence constituting a proximate cause of the injury, since in such 
event plaintiff proves himself out of court. 

2. Xegligence 88 11, 1 9 b  
In order to sustain nonsuit on the ground of contributory negligence 

it is not necessary that plaintiff's own evidence establish contributory 
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negligence constituting the sole proximate cawe of the injury, it  being 
sufficient if plaintiff's evidence discloses contributory negligence constitut- 
ing one of the proximate causes, the term contributory negligence ex vi 
te rmin i  implying negligence on the part of defenclant. 

3. Segligence § 1 7 b  

Where the conclusion that plaintiff was guilty of contributory negli- 
gence constituting one of the proximate causes of the injury is the only 
reasonable inference that can be drawn from plamtiff's own evidence, such 
eviclence, pro 710c viw, partakes of the nature of admissions and reduces 
the case to a question of law for the court, and defendant's demurrer to 
the eridence is properly sustained. C. S., 367. 

4. Railroads § 9- 

In approaching a grade crossing, both the trainmen and travelers upon 
the highway are under reciprocal duty to k e q  a proper lookout and 
exercise that degree of care which a reasonably prudent person would 
exercise under the circumstances to avoid a n  acvitlent a t  the crossing. 

5. Sam- 
A railroad company is under duty to give travelers timely warning of 

the approach of its train to a public crossing, but i ts  failure to do so does 
not relieve a traveler of his duty to exercise due care for his ow11 safety, 
and the failure of a traveler to exercise snch care bars recovery when 
such failure is a proximate cause of the injury. 

6. Trial 22a- 

A motion to nonsuit questions the sufficiency of the evidence to carry 
the case to the jury and to support a recovery, which is always a question 
of law to be determined by the court. C .  S., 567. 

7. Railroads B--Plaintiff's own evidence held to establish, as a matter of 
law, contributory negligence constituting a proximate cause of cross- 
ing accident. 

Plaintiff, traveling east, was struck by defendant's regular northbound 
train a t  about noon on a clear day a t  a crossing a short distance from 
plaintiff's residence in a municipality. Plaintiff testified that  she mas 
familiar with the crossing and knew the schedule of defendant's trains, 
that  she stopped about nine feet from the first track, loolied to the south 
and did not see a train, and then started across a t  a slow speed and was 
struck on the third track by the northbound train, which she did not see 
until "it was right on me." There was evidence that, approaching the 
crossing, the view of the track to the south war: limited to a block and a 
half hy obstructions on the right of way, but a witness for plaintiff testi- 
fied that in traversing the crossing from the west the view of a motorist 
was unobstructed after reaching the first track, and that there was a 
distance of about twenty-four feet from the west rail of the first track to 
the west rail of the third track. Held: Plaintiff's own evidence estab- 
lishes, as  a matter of law, contributory neglig~?nce constituting a proxi- 
mate cause of the accident. 

APPEAL by defendant from Sirnocks, J . ,  a t  M a y  Term,  1941, of 
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Civil action to recover for personal injuries and property damage 
alleged to have been caused by the negligence of the defendant. 

The record discloses that on 27 April, 1940, the plaintiff and her 
niece were riding in plaintiff's Chevrolet sedan when it was struck by 
defendant's train at  a street crossing in the town of Dunn, resulting in 
serious personal injuries to the plaintiff and damage to her automobile. 

The plaintiff lives at  the corner of West Divine Street and Railroad 
Avenue, within a very short distance of the crossing where the accident 
occurred. Divine Street crosses the railroad tracks at  right angles, and 
Railroad Avenue runs parallel to the tracks and between plaintiff's resi- 
dence and the railroad. Plaintiff was familiar with the train schedules 
and knew the regular northbound fast passenger train No. 80 ran through 
the town every day about noon. She is 45 years of age and has lived 
there for more than ten years. Approaching the Divine Street triple- 
track-crossing from the west in the direction plaintiff was coming and 
looking from the '(stop sign" erected by the railroad to the south, the 
direction in which the train was coming, the view is clear for a distance 
of a block and a half. I n  this second block are two section houses and 
a water tank on defendant's right of way, which obstructed plaintiff's 
view beyond the first section house. This first section house is 350 feet 
according to plaintiff's evidence, and by actual measurement, 446 feet 
from the south side of Divine Street. The water tank is 815 feet from 
Divine Street. 

Plaintiff testified that when she got to the "stop sign," she stopped, 
looked to the south "and the coast was clear and I didn't see any train 
whatever." She then "pulled up nearly to the crossing" so that she could 
see past the warehouse on her left '(and looked back to the right and I 
didn't see any train," didn't hear any bell or whistle signal, "and I pro- 
ceeded on slowly and approached the track as slow as I could, and when 
I got on the track or just about across, the train came steaming around 
. . . at a terrific rate of speed, 45 or 50 miles an hour. . . . I t  
was right on me before I knew it . . . before I had time to do 
anything. . . . The train was almost to the switch when I first saw 
it. . . . The engine was in about 20 feet. . . . There was a 
crash and that is the last I knew." (Cross-examination) : ('At the time 
of the accident, it was broad open daylight, about noon. . . . I knew 
train No. 80 ran through there every day about that time. . . . I t  
was a clear, sunny day. . . . I did hear the whistle blow but it was 
right on me, just a short distance from me when it blew. . . . I 
could not have heard the noise two blocks away. . . . I hare been 
driving an automobile about 14 years. . . . From the point where I 
stopped the second time, you cannot see as far as the water tank. . . . 
I stopped my car about 9 feet from the (spur) track. . . . I drove 
about 20 feet, while the train went at least 350 feet." 
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Plaintiff's witness, 0. R. Pearce, testified that it is "about 24 feet from 
the west rail of the spur track to the west rail of the northbound track. 
Continuing east from the spur track, when you get to the next railroad 
track, which is the southbound track, and look to your right you will 
have a straight angle then from every way and you can see as far as you 
can look. Looking from any point on the extreme west of the right of 
way until one gets past the southbound track and between the southbound 
track and the northbound track, a person can see a train just as far  as 
they can see, looking either north or south. a f t e r  you get on the spur 
track, a person going east across the Divine Street crossing and until 
the time they got on the northbound track on which No. 80 was running 
on the 27th day of April, 1940, could have seen a train down the south 
any way you looked at any of the crossings. This applies to any of the 
crossings in the town of Dunn." 

The engineer testified that he had just passed Main Street crossing 
and Pearsall Street crossing in the town of Dunn, and as he approached 
Divine Street crossing he had slowed down to 20 or 25 miles an hour, 
with the engine bell ringing; that he stopped after the accident in about 
three car lengths; that the bell was then ringing, and that had he been 
running 45 to 50 miles an hour he could not hare stopped in so short 
a distance. 

These central facts were amplified by other witnesses and additional 
testimony, and there was evidence from the defeiltlant in contradiction of 
plaintiff's testimony, but the foregoing will suflice for the disposition 
which we think must be made of the case. 

The defendant demurred to the evidence and acgked for a directed ver- 
dict on the issue of contributory negligence. Both requests were denied. 
Exceptions. 

The usual issues of negligence, contributory negligence, and damages 
were submitted to the jury and answered in  favor of the plaintiff. From 
judgment thereon, the defendant appeals, assigning errors. 

J .  R. Young  and D. C. Wi lson  for  plaintiff, appellee. 
Thomas  W .  Davis and Rose & Lyon for defend(znt railroad, appellant. 

STACY, C. J. The question for decision is whether the plaintiff's con- 
tributory negligence is such as to bar a recovery. The pertinent authori- 
ties would seem to suggest an affirmative answer. Temple v. Hawkins,  
ante, 26; Hampton  v. Hawkins,  219 N. C., 205, 13 S. E, (2d), 227; 
Pitt v .  R. R., 203 N.  C., 279, 166 S. E., 67; Goduin  v. R. R., 202 N. C., 
1, 161 S. E., 541; Batchelor v. R, R., 196 N. C!. ,  84, 144 S. E., 542; 
Harrison v. R. R., 194 N. C., 656, 140 S. E., 598; Elder v. R. R., ibid., 
617, 140 S. E., 298; Holton v. R. R., 188 N. C., 277, 124 S. E., 3Oi; 
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Davis v. R .  R., 187 N. C., 147, 120 S. E., 827; Wright v. R.  R., 155 
N. C., 325, 71 S. E., 306; Coleman v. R. R. ,  153 N.  C., 322, 69 S. E., 
251; Mesic v. R.  R., 120 N .  C., 489, 26 S. E., 633; Rigler v. R. R., 94 
N. C., 604. 

I t  is the prevailing and permissible rule of practice to enter judgment 
of nonsuit in a negligence case, when it appears from the evidence offered 
on behalf of the plaintiff that his own negligence was the proximate 
cause of the injury, or one of them. Battle v. Cleave, 179 N.  C., 112, 
101 S. E., 555; Wright v. R.  R., supra; Beck v. Hooks, 218 N .  C., 105, 
10 S. E. (2d), 608. The plaintiff thus proves himself out of court. 
Horne v. R. R., 170 N. C., 645, 87 S. E., 523. I t  need not appear that 
his negIigence was the sole proximate cause of the injury, as this would 
exclude any idea of negligence on the part of the defendant. Absher 
v. Raleigh, 211 N .  C., 567, 190 S. E., 897. I t  is enough if it contribute 
to the injury. Wright v. Grocery Co., 210 N .  C., 462, 187 S. E., 564. 
The very term "contributory negligence" ex l;i termini implies that it 
need not be the sole cause of the injury. Fulcher v. Lumber Co., 191 
N .  C., 408, 132 S. E., 9. The plainti8 may not recover, in an action 
like the present, when his negligence concurs with the negligence of the 
defendant in proximately producing the injury. Construction CO. v. 
R.  R., 184 N .  C., 179, 113 S. E., 672. 

The reason the defendant's evidence is not to be considered on a motion 
of this kind, unless favorable to the plaintiff and except for explanatory 
purposes when not in conflict with plaintiff's evidence, Harrison v. R. R., 
194 N.  C., 657, 140 S. E., 598, is that the burden of showing contributory 
negligence rests with the defendant. Nevertheless, when it appears from 
the plaintiff's own evidence that he was contributorily negligent, which 
pro hoc vice partakes of the nature of admissions, it is proper to dismiss 
the action as in case of nonsuit. Davis v. R .  R., supra, and cases there 
cited. I n  other words, while the defendant has the burden of proof on 
the issue of contributory negligence, and the credibility of his evidence 
would be for the jury, the plaintiff may relieve him of the onus by his 
own eridence and thus reduce the case to a question of law for the court. 
Hayes 7.. Tel. Po., 211 N .  C., 192, 189 S. E., 499. What is negligence 
is a question of law, and, when the facts are admitted or established, the 
court declares whether negligence exists and whether it is the proximate 
cause of the injury, or one of them. Pearson v. Stores Gorp., 219 N .  C., 
717; ~ l f u r m y  v. R. R., 218 N .  C., 392, 11 S. E. (2d), 326; Dunnevant 
1..  R. R., 167 N. C., 232, 83 S. E., 347; ,IIifchell 2.. R. R., 153 N. C., 116, 
68 S. E., 1059; Strickland e. R. R., 150 X. C., 4, 63 S. E., 161. Such is 
the case presented by the instant record. 

The reciprocal duties and obligations of trainmen and travelers on 
approaching a public crossing were considered in Aloore v. R. R., 201 
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N. C., 26, 158 S. E., 556. There it was said: "When approaching a 
public crossing the employees in charge of a train and a traveler upon 
the highway are charged with the mutual and reciprocal duty of exercis- 
ing due care to avoid inflicting or receiving injury, due care being such 
as a prudent person would exercise under the circumstances at  the par- 
ticular time and place. (Both parties are charged with the mutual duty 
of keeping a careful lookout for danger and the degree of diligence to be 
used on either side is such as a prudent man would exercise under the 
circumstances of the case in endeavoring to perform his duty.' I m p r o v e -  
m e n t  Co.  v. Stead, 95 U. s., 161, 24 Law Ed., ,403, cited in Cooper  v. 
R. R., 140 N. C., 209. On reaching the crossing and before attempting 
to go upon it; a traveler must use his sense of sight and hearing-must 
look and listen for approaching trains if not prevented from doing so by 
the fault of the railroad company; and this he should do before entering 
the zone of danger. J o h n s o n  v. R. R., 163 N. C., 431; H o l t o n  v. R. R., 
188 N. C., 277; B u t n e r  c. R. R., 199 N. C., 695. This, as we under- 
stand it, is the prevailing rule. At any rate it is observed and has often 
been applied by this Court.'' 

I n  the application of this rule it is recognized that "a railroad crossing 
is itself a notice of danger, and all persons approaching it are bound to 
exercise care and prudence, and when the conditions are such that a 
diligent use of the senses would have avoided the injury, a failure to use 
them constitutes contributory negligence and will be so declared by the 
court." C o l e m a n  v. R. R., supra;  Carru thers  v. R. R., 215 N. C., 675, 
2 S. E. (2d), 878. We have said that a traveler has the right to expect 
timely warning, N o r t o n  v. R. R., 122 N. C., 910, 29 S. E., 886, but the 
failure to give such warning would not justify the traveler in relying 
upon such failure or in assuming that no train was approaching. I t  is 
still his duty to keep a proper lookout. Har&on v .  R. R., supra;  
H o l t o n  v .  R. R., supra.  " A  traveler on the highway, before crossing a 
railroad track, as a general rule, is required to 13ok and listen to ascer- 
tain whether a train is approaching; and the mere omission of the train- 
men to give the ordinary or statutory signals will not relieve him of this 
duty." Fourth headnote, Cooper  v. R. R., 140 N. C., 209, 52 S. E., 932. 

The same rule was declared in Johnson  z*. R. R., 163 N. C., 431, 79 
S. E., 690, where W n l k e r ,  J . ,  speaking for the Court, used the following 
language: "On reaching a railroad crossing, and before attempting to go 
upon the track, a traveler must use his sense of ,light and of hearing to 
the best of his ability under the existing and surrounding circumstances- 
he must look and listen in both directions for apxoaching trains, if not 
prevented from doing so by the fault of the raifrl~ad comiany, and if he 
has time to do so: and this should be done before he has taken a nosition 
exposing him to peril or has come within the zone of danger, this being 
required so that his precaution may be effective." 
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I n  actions involving negligence and contributory negligence, it is often 
difficult to determine whether the case is one for the jury or one exclu- 
sively for the court. Meacham v. R. R., 213 N. C., 609, 197 S. E., 189. 
This has led to the suggestion that  two lines of decisions are to be found 
on the subject. Eller v. R. R., 200 N. C., 527, 157 S. E., 800. It is 
conceded on all hands, however, that  a motion to nonsuit tests the suffi- 
ciency of the evidence to carry the case to the jury and to support a 
recovery. The question thus presented by demurrer, whether interposed 
a t  the close of plaintiff's evidence, or "upon consideration of all the evi- 
dence," C. S., 567, is to be decided by the court as a matter of law, and 
not by the jury as an  issue of fact. Whether the evidence is such as to 
carry the case to the jury is always for the court to determine. A 
demurrer raises only questions of law. 

The case lends itself to much writing, but in the end i t  all comes to 
this: Plaintiff testifies that  she was familiar with the crossing; that  she 
knew the schedule of defendant's t rains;  that  she stopped the second time 
about nine feet from the spur track, looked in the direction the train was 
coming and did not see it-not that  she could not see it, but that  she did 
not see it-and then proceeded slowly towards the crossing without seeing 
or hearing the train until "it was right on me." I t  thus appears, from 
her own testimony, that  she started her car and drove a distance of a t  
least 20 feet across two tracks and onto a third in front  of an  on-coming 
train which she knew was due to pass about that  time and which she 
should have seen in the exercise of reasonable care. This was negligence 
on her part which contributed to the injury. Tort v. R. R., 202 N. C., 
52. 161 S. E.. 720. 

I t  results, therefore, that  the motion for judgment of nonsuit should 
have been allowed. 

Reversed. 

CAROLISA RIIKERAL COJIPASP v. G .  ELLIS YOUNG. 

(Piled 5 November, 1941.) 

1. Partition § la- 
As a general rule, the existence of a lease on property held by tenants 

in common does not preclude partition, and this rule applies even though 
one tenant is the lessee when actual partition may be had, since in such 
event the lessor-tenant would not be deprived of his right to his propor- 
tionate part of the rents under the lease. 

2. Partition § % 

A tenant in common is entitled to partition as a matter of right, but 
such right is not inalienable and may be qualified, defeated, or postponed 
by agreement between the parties, express or implied, or lost or suspended 
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through estoppel when there are contractual obligations between the 
parties inconsistent with partition or which wonld render partition in- 
equitable. 

8. Partition § lc-lessee-tenant held not entitled to sale of mineral inter- 
est for partition upon the facts of this case. 

Tenants in common owning a mineral interest in land, leased same. 
Thereafter the lessee bought the interest of one of the tenants and later 
instituted this proceeding to have the mineral interest sold for partition. 
Held: The lessor-tenant could not protect his rightis under the lease unless 
he bought a t  the partition sale, and therefore the lessee-tenant is estopped 
to demand sale for partition prior to the expiration of the lease, since such 
relief would destroy the lessor-tenant's property right growing out of the 
lease and guaranteed by it. In this case it further appeared that the 
lessee-tenant claimed surface rights necessary to the recovery of minerals, 
which surface rights it would not sell, so that upon a sale only it could 
acquire the uncontested right to mine the mineral interest. 

4. Evidence 5 5- 

The courts cannot take judicial notice that mineral interests in lands 
are by their nature indivisible. 

5. Partition § lc- 
In order for the court to decree sale of mineral interests for partition, 

petitioner must make it appear that actual partition cannot be had with- 
out injury or that sale for partition would be for the best interest of the 
tenants in common, and the mere conclusion of the court that the mineral 
interest is incapable of actual division, unsupported by allegation, proof, 
or finding, will not support a decree of sale for partition. C. S., 3237. 

APPEAL by defendant from Sink, J., a t  J u l y  Term, 1941, of MITCHELL. 
Reversed. 

The  plaintiff, alleging that  actual partition could not be made, brought 
t?iis proceeding under C. S., 3237 (Michiefs Code, 1939), to have certain 
mineral interests, which i t  holds in common with defendant, sold for 
division of proceeds. Defendant admitted the common ownership, but 
denied the r ight  of plaintiff to  present partition as sought, upon the 
ground that  plaintiff, before purchase of an  interest in the property, had 
entered into a lease contract with defendant and his cotenant in which 
it had agreed to mine the property for twenty-six years and to pay 
defendant and his co-owner a specified royalty during this period, by 
which, along with other provisions of the contract inconsistent with the 
present proceeding, plaintiff is estopped to request a sale of the interests. 

Plaintiff and defendant also joined issue with respect to surface rights 
necessary to recovery of the minerals, which plaintiff claimed to own 
exclusively and declared in its petition were '(not for sale." 

The clerk, deciding that  the petition and answer raised issues for the 
jury, transferred the proceeding to the civil issue docket without objec- 
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tion of either party. The matter came on for hearing before Judge 
Sink, who heard the matter by consent without the intervention of a 
jury. 

On the hearing, the lease contract between the parties was introduced 
in evidence on behalf of the defendant. The plaintiff introduced no 
evidence upon the question whether actual partition could be made. 

The judge made an order for the sale of the property and division of 
the proceeds, without adjudicating the controversy between the parties 
as to the character of the surface rights claimed by plaintiff and the 
opposing rights of the defendant. As to the necessity of sale instead of 
division, the order finds merely ". . . that the mineral interest is 
incapable of actual division, and that the petitioner is entitled to have a 
  art it ion of the mineral interest in said tract of land by way of sale.'' " " 

The defendant excepted and appealed. H e  grounds his case here on 
four allegations of error with respect to the judgment: (1) that the 
plaintiff r a s  estopped from seeking a sale of the lands for partition by 
the terms of its lease: (2) that the order of sale was not within the , \ ,  

power of the court because there was no allegation, evidence, or finding 
of fact that "a partition sale in this case would be for the best interests 
of the tenants in common" as required by statute; (3 )  that the judge 
failed to determine the controversy between the parties respecting the 
surface rights claimed by plaintiff, thus tacitly affirming plaintiff's 
claim, practically closing the market against buyers at the sale; and ( 4 )  
(on demurrer ore fenus in this Court) "that said petition fails to state 
facts sufficient to constitute an action for that there are no allegations 
meeting the requirements of C. S.. 3237." 

Watson & Flouts for plaintiff, appellee. 
W. C. Berry, Charles Hutchins, and Anglin & Randolph for defendanf, 

appellant. 

SEATTELL, J. Ordinarily, the existence of a lease on lands held in 
common ownership will not prevent partition at the instance of a coten- 
ant. 2 Tiffany, Real Property (3d Ed., 1939), 317, and cases cited. 
And this is true although one of the cotenants is lessee (Tiffany, loc. cit., 
supra), at least where actual division of the property is the relief sought. 
Buhrmeister v. Buhrmeister, 10 Cal. App., 392, 102 Pac., 221; Hunt z'. 

Hazelton, 5 N. H., 216. Contra: Cannon v. Lomax, 29 S. C., 369, 7 
S. E., 529. Where there is partition in kind, the ascertainment and 
allotment to the lessor-cotenant of his share in severalty leaves him the 
owner of the land and entitled to demand and receive his proportionate 
rent as before. 13ut where the lessee buys in as cotenant and seeks a 
sale of the land for the purpose of dividing the proceeds, the rights of 

10-220 
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the parties are subject to radical change and the authorities are divided. 
See (allowing sale) Hill  v. Reno, 112 Ill., 154; Peterman v. Ringsley,  
140 Wis., 666, 123 N. W., 137; (denying sale) McIntire v. Midwest 
Theatres Co., 88 Colo., 559, 298 Pac., 959; Arno1,i v. Arnold et al., 308 
Ill., 365, 139 N. E., 592. Many decisions which support merely the 
general statement that a lease is no obstacle to partition are based upon 
the extent to which constructive possession through a lessee satisfies the 
common law prerequisites of possession and common ownership in parties 
to a partition suit. Where thus limited, these cases3 are not apt authority 
on the question before us. 4 Thompson, Real ITroperty (Perm. Ed., 
1940), sec. 1992, n. 88; 2 Tiffany, Real Property (3d Ed., 1939), 317, 
n. 14. 

The matter is one of first impression here, and we think it is our duty 
and privilege to adopt that construction of the law which we find most 
consonant with the principles of justice and equity. 

Although there is authority for the view that partition by sale of lands 
could formerly be made under the equitable juriridiction of the courts, 
17 Am. & Eng. Enc. Law, 785; Wol f e  v. Gallowa;g, 211 N.  C., 361, 190 
S. E., 213, statutes authorizing such sale have been regarded as innora- 
tions upon the common law and in derogation theyeof. 2 Tiffany, Real 
Property (3d Ed., 1939), 325; 17 Am. & Eng. Enc. Law, 785; Hale v. 
Thacker,  12 S. E. (2d), 524 (W. Va.). I n  this State statutory relief 
of that sort apparently derives from the statute of 1812, chapter 847, 
Laws of North Carolina, Potter, Vol. 2, the preamble of which indicates 
both the origin and nature of the relief as follows : "Whereas doubts exist 
as to the power of courts of equity to order a sale of real estate in cases 
of partition, where an equal and advantageous dirision cannot be made. 
Be  i t  enacted, &c.," and there follows the grant of the power. That a 
sale of t b  land may bring about a train of incidents unknown to the 
common law remedy of actual partition is obvious, and that some of 
these should be equitable in their nature seems only to be expected. 

There is a unanimity of opinion and decision that partition is a matter 
of right. Holmes v. Holmes, 55 N .  C., 334; Haddock z3. Stocks, 167 
N. C., 70, 83 S. E., 9 ;  Foster 11. Willianzs, 182 N. C., 632, 109 S. E., 
834; Barber v. Barber, 195 N .  C., 711, 143 S. E., 469. Unquestionably 
that is true, at  this time, whether t h ~  cotenant weks to h a ~ e  the land 
partitioned in kind or by sale, where the conditions antecedent to the 
exercise of the right exist. 17 Am. 8: Eng. Enc. Law, 786; 20 R. C. L., 
774. But this right is not inalienable. XcIn l i r e  2'. M i d w ~ s t  Theatres 
Po., supra. I t s  exercise may be qualified, defeated, or poqtponed by 
agreement between the parties, express or implied, Chad~oick 1 % .  Blades, 
210 N. C., 609, 188 8. E., 198; Xote, 15 N. C. :L. Rev., 279 (1937) ; 
Henderson v. Henderson, 136 Iowa, 564, 114 K. W., 178; Eber fs  v. 
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Fisher ,  54 Mich., 294, 20 N. W., 80;  Coleman  2). Coleman ,  19 P a .  St., 
100, 57 Am. Dec., 641 ; Latshaw's  Appea l ,  122 Pa., 142, 15  Atl., 676, and 
we think i t  follows that  it may be lost or suspended through estoppel 
where the contractual obligations between the petitioner and his cotenant 
are manifestly inconsistent with partition, especially by sale of the land, 
and where such a sale would destroy a property right growing out of the 
lease and guaranteed by it. 

The contract between the petitioner and its cotenant, defendant in the 
case a t  bar, was made before petitioner bought into cotenancy and still 
subsists, har ing  some three years to run. B y  the terms of the lease- 
contract the Mineral Company, this petitioner, guaranteed to the defend- 
ant  a specified royalty for the taking of minerals for a fixed term of 
years. I f  the property is sold, the defendant can protect himself in the 
continued enjoyment of this right only by purchase of the property. 
This he may, or may not, be in  a position to do. I n  this situation the 
plaintiff advises the court and notifies prospective purchasers tha t  he is 
in the exclusive ownership of essential surface rights, which are "not for 
sale." This claim being left undetermined by the court below, the 
market is closed to all purchasers, except perhaps those who are willing 
to buy either a lawsuit or a property interest the value of which depends 
not only upon the ordinary exigencies of mining, but upon the benero- 
lence of the plaintiff as well. 

X c I n t i r e  v. Nidzcest  Thea t res  Co., s u p m ,  is basically on all fours with 
the instant case, and there the Court says: ". . . the simple fact is 
that there is nothing inalienable about this right of partition. A tenant 
in common may contract it away and this company has unquestionably 
done so. I t  agreed to pay McIntire $265 a month (rental) until May, 
1932. I t  secured those payments by a mortgage on the leased premises. 
I t  nox- seeks by the simple expedient of partition, to release that  mort- 
gage and evade those payments, unless ~ c ~ n t i r e  purchase a t  the sale. 
Of course, it  cannot thus escape its obligation or force McIntire into 
additional expenditures to protect his contract." That  no mortgage 
secured the plaintiff's obligations in the case a t  bar is immaterial and 
does not justify our holding differently here. 

I n  Arnold c. Arno ld  et al., supra,  where partition by sale a t  the 
instance of a lessee-cotenant was denied as failing adequately to protect 
restcd rights under the lease, the Court says : "It has been said in general 
terms that an adult tenant in common has an  absolute right to partition 
(citing cases) ; but it has been in cases where there was neither an 
equitable nor legal objection to the exercise of the right, and partition 
was in accordance with the principles governing courts of equity. Wher- 
ever any interest inconsistent with partition has been involved, the 
general rule has alwavs been qualified by the statement that equity will 
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Mrrvmta~ Co. v. YOUNG. 

not award partition at  the suit of one in violation of his own agreement, 
or in violation of a condition or restriction impo~~ed upon the estate by 
one from whom he claims, or where partition would be contrary to 
equitable principles. Partition will not be awarded in a court of equity, 
where there has been an agreement either not to partition, or where the 
agreement is such that i t  is necessary to secure the fulfillment of the 
agreement that there should not be a partition. Such an agreement may 
be verbal, if it has been acted upon, and it need not be expressed, but 
will be readily implied, and enforced, if necessary to the protection of 
the parties. (Citing cases.)" The existence of the lease in the instant 
case is both a legal and an equitable objection to the exercise of "the 
right of partition" by sale. 

Whether there might have been partition in  kind of the mineral inter- 
ests in  question would depend upon the finding of the court below based 
upon proper allegations and proof. Although this Court is aware of the 
frequent indivisible nature of mineral interests (20 R. C. L., 775), i t  is 
not an established fact of which we may take judicial notice in all cases; 
and even if we might, the requirements of the statute governing the 
division of mineral interests would not be satisfied. C. S., 3237, author- 
izes an order of sale only where actual partition cannot be had without 
injury, or "where it is made to appear to the court that it would be for 
the best interests of the tenants in common, or joint tenants, of such 
interests to have the same sold"; and strict compliance with the terms of 
the statute is necessary to the "right of   art it ion" by sale. The ~hys ica l  
difficulty of division is only a circumstance for the consideration of the 
court. The record in this case discloses neither allegation, proof, nor 
finding, either that a sale would be for the best inlerests of the parties or 
that an actual division could not be made "withoul; injury." The express 
requirements of the statute may not be implied from the mere conclusion 
that "the mineral interest is incapable of actual division," and the order 
of sale based thereon is unwarranted. Wol f e  v. Galloway, supra; Hale 
v. Thacker,  supra; Morrison v. Holcomb, 14 S. $1. (2d), 262 (W. Va.). 

I n  view of the decision reached, we find it unnecessary to consider the 
other exceptions. 

The judgment of thp court below is 
Reversed. 
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S. 8. MORRIS V. CLIFFORD B. HOLSHOUSER, TEADING AND DOING 
BUSIKESS AS WEST INNES NEWS. 

(Filed 5 November, 1941.) 

1. Constitutional Law 8 4a- 
The power of the General Assembly is limited only by the restraints 

imposed upon i t  by the Constitution of North Carolina or by the Constitu- 
tion of the United States. 

2. Constitutional Law 8 6 b  

The courts will not declare a statute void on the ground that i t  is 
violative of a constitutional limitation unless it  so appears beyond a 
reasonable doubt. 

3. Constitutional Law 8 16a- 
Freedom to contract is both a liberty and a property right within the 

protection of the due process clauses of the Federal and State Constitu- 
tions. Fifth and Fourteenth Amendments to the Constitution of the United 
States; Constitution of North Carolina, Art. I, sec. 17. 

Freedom of contract is a qualified and not a n  absolute right, and the 
State, in the exercise of its police power, may impose restrictive regula- 
tions in the interest of the public welfare. 

5. Constitutional Law $8 7, 15a- 
Ch. 410, Public Laws 1935, a s  amended, providing that  a n  employee's 

assignment of wages to be earned in the future should not be binding 
upon the employer unless accepted by him in writing was enacted not only 
to relieve the employer of unnecessary responsibility but also to restrain 
the purchase of unearned wages of employees a t  a discount, and the 
statute is a regulation of contracts growing out of the relationship of em- 
ployer and employee imposed for the general welfare and is a valid exer- 
cise of the police power of the State. 

6. Constitutional Law 8 7- 
The police power of the State is not confined to the suppression of what 

is disorderly o r  insanitary, but also extends to matters for the promotion 
of the public welfare. 

7. Constitutional Law 8 13- 
The fact that  ch. 410, Public Laws 1935, as amended, permits an em- 

ployer, a t  his election, to accept a n  assignment of unearned wages executed 
by his employee does not in itself constitute a n  unconstitutional discrimi- 
nation, since in the absence of legislative restraint, one engaged in private 
business may exercise his own pleasure a s  to the parties with whom he 
will deal. 

8. Constitutional Law 8 2O-- 

Ch. 410, Public Laws 1935, a s  amended, when applied to contracts exe- 
cuted after its effective date cannot be held unconstitutional as  impairing 
the obligations of contracts. 
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APPEAL by plaintiff from Alley, J., at September Term, 1941, of 
ROWAN. Affirmed. 

This was an action to recover $27.50 alleged to be due plaintiff by 
reason of a sale or assignment to him of the wages of one of defendant's 
employees. 

The action was instituted in the court of a justice of the peace, and 
upon appeal to the Superior Court was heard upon an agreed statement 
of facts. From this it appears that one of defendant's employees exe- 
cuted a power of attorney to one Rickman to sell his wages due and to 
become due in the sum of $27.50; that under this authority plaintiff 
purchased the employee's wages in that sum which was paid to the 
employee less a commission of $2.50; that upon presentation of notice 
of assignment, with copy of the power of attorney, the defendant refused 
to pay plaintiff, on the ground that the assignment was for wages 
unearned at  the, time of the assignment, and that the assignment not 
having been accepted by him he was not liable therefor, under the pro- 
visions of ch. 410, Public Laws 1935, as amendcd. The plaintiff con- 
tended that this statute was unconstitutional and was not available as a 
defense. I t  was conceded that if this Act is ~ a l i d  plaintiff's action 
against the defendant could not be maintained. 

Upon the facts agreed the court rendered judgment for the defendant, 
holding that the Act in question was a valid exerclse of legislative power. 
Plaintiff appealed. 

R. Lee Wright for p la in t i f f ,  appe l lan t .  
No counsel f o r  d e f e n d a n t .  

DEVIN, J. The plaintiff's appeal presents the question of the consti- 
tutionality of chapter 410, Public Laws 1935, as amended, which we 
quote as follows: 

"No employer of labor shall be responsible for any assignment of 
wages to be earned in the future, executed by an employee, unless and 
until such assignment of wages is acc,epted by the employer in a written 
agreement to pay same." 

The right of an assignee to sue in his own name upon an assignment 
of wages already earned by the employee and due by the employer waq 
upheld in Rickman v. Holshouser, 217 N. C., 377, 8 S. E. (2d),  190. 
I n  that case the question of the effect of an assignment of wages to be 
earned in the future, under the statute quoted, was not presented or 
considered. I n  the case at  bar thcl defendant refused to pay to the 
plaintiff the amount of wages assigned upon the ground that the wages 
had not been earned at the time of the assignment, and that the assign- 
ment had not been acceptcd by him. He staked his defense upon the 
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express prorisions of the quoted statute. The plaintiff's admission that  
the assignment covered wages to be earned in the future, and that  it had 
not been accepted by the defendant employer, would relieve the defend- 
ant  of responsibility therefor, unless the Act can be overthrown be- 
cause of conflict with some provision of the State or Federal Constitu- 
tion. 

I t  is fundamental that  the power of the General Assembly is limited 
only by the restraints imposed upon i t  by the Constitution of North 
Carolina or by the Constitution of the United States, and when i t  under- 
takes to exercise its power in the enactment of a statute, the validity of 
which is attacked, the courts will not adjudge the statute void on the 
ground that  i t  is violative of a constitutional limitation unless i t  so 
appears beyond a reasonable doubt. "If there is any reasonable doubt 
as to the validity of the statute, such doubt will be resolved in favor of 
the validity of the statute." S. v. Brockwell,  209 N .  C., 209, 183 S. E., 
378. I n  the language of Justice Hokmes in T y s o n  2). Benton,  273 U. S., 
a t  page 446, "I think the proper course is to recognize that  a state legis- 
lature can do whatever i t  sees fit to do unless it is restrained by some 
express prohibition in the Constitution of the United States or of the 
state." 

The plaintiff challenges the validity of the statute in question upon 
the ground that  it has the effect of depriving him of a property right 
without due process of law in violation of the constitutional guaranties 
contained in the Fi f th  and Fourteenth Amendments to the Constitution 
of the United States, and that  for the same reason the statute offends 
Art. I, sec. 17, of the Constitution of North Carolina. H i s  contention 
is that  his liberty of contract is so restricted by the statute as to consti- 
tute a deprivation of a constitutional right, in that  he is not permitted 
to contract for the purchase of the assignment of an employee's wages 
to be earned in the future, enforceable against the employer, unless he 
secures the written acceptance of the employer and his agreement to pay 
therefor. 

The privilege of contracting is both a liberty and a property right. 
Furniture Co. v. Armour ,  345 Ill., 160. The right to contract is recog- 
nized as being within the protection of the Fi f th  and Fourteenth Amend- 
ments to the Constitution of the United States, Bnyside Fish  Flour C'o. 
2'. Gentry,  297 U. S., 422, 147 Cal., 649 ; W e s t  Const Hotel Co. 1 % .  Pnr-  
rish, 300 U. S., 379; Highland z.. Russell Car  R. Snow P l 6 ~  Poo.,  279 
U .  S., 253; 11 Am. Jur . ,  1154, 1156; and protected by state constitu- 
tions. ;McGziire z,. R a i l w a y ,  131 Iowa, 340. "It has been held that  the 
right to make contracts is embraced in the conception of liberty as guar- 
anteed by the Constitution." Chirngo B .  (e. Q.  R. Co. 2.. X c G u i r r ,  219 
U. S., 549. "Included in the right of personal liberty and the right of 
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private property-partaking of the nature of each--is the right to make 
contracts for the acquisition of property." Coppage v. Kansas,  236 
U. S., 1. "The freedom of the right to contract has been universally 
considered as guaranteed to every citizen." Str8phens 11. Hicks ,  156 
N .  C., 239, 72 S. E., 313. 

But freedom of contract is a qualified and not an absolute right. The 
guaranty of liberty does not withdraw the right of legislative super- 
vision, or deny the power to provide restrictive safeguards and reason- 
able regulations. Chicago B. & &. R. Co. v. McGuire,  supra. Liberty 
of contract is not violated by legislation, operating as a deterrent, which 
restricts dealings which may become the subject of contract. "A statute 
does not become unconstitutional merely because it has created a condi- 
tion of affairs which renders the making of a related contract, lawful 
in itself, ineffective." Bayside F i s h  Flour Co. v. Gentry,  supra. 

Undoubtedly the right to make contracts is su'bject to the power of 
the Legislature to impose restrictive regulations for the general welfare 
in matters affected with a public interest, and to prevent practices in 
business which are deemed harmful. Generally, the right to contract 
may be regulated as to form, evidence, and validiiy as to third persons. 
Chicago B. & Q. R. Co. v. McGuire,  supra. I n  Alaska Packers  Asso. 
v. Industr ial  Com., 294 U.  S., 532, it was said: "Legislation otherwise 
within the scope of acknowledged state power, not unreasonably or arbi- 
trarily exercised, cannot be condemned because it curtails the power of 
the individual to contract." 

The legislative power to impose reasonable restrictions upon the right 
of contract, deemed conducive to the public good, -3articularly as to con- 
tracts growing out of the relationship of employer and employee, has 
been upheld by the courts in numerous cases. W ~ s t  Coast Hotel  Co. v. 
Parrish, 300 U. S., 377 (minimum wages for women) ; U. S .  v. Darby 
Lumber  Co., 85 Law. Ed. (Adv.), 395 (Fair  Labor Standards Act) ; 
Patterson v. T h e  Eudora,  190 U. S., 169 (forbidding payment of sea- 
men's wages in advance) ; N. Y. Central R. Co. v. W h i t e ,  243 U .  s., 189 
(Workman's Compensation Laws) ; Virg in ian  Ry. Co. v. S y s t e m  Federa- 
t ion,  300 U .  S., 515 (Railway Labor Act) ; Knoxzv'lle I ron  Co. 1.. Harbi-  
son, 183 U .  S., 13 (requiring redemption in cash of store orders issued 
in payment for services) ; McLean a. Arkansas,  1411 U .  S., 539 (regu- 
lating the basis of payment to coal miners). Legislative acts regulating 
contracts of insurance ( M d k i f  v. Ins .  Co., 197 I?. C., 130, 147 S. E., 
812), and trade dealings under the North Carolina Fair Trade Act 
( L i l l y  & Co. v. Saunders, 216 N. C., 163, 4 S. E. [2d], 528), were held 
by this Court not to violate constitutional guaranties. 

I n  many states statutes have been enacted imposing conditions upon 
the validity of assignments of wages t o  be earned in the future. These 
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statutes have been generally upheld as a valid exercise of the police 
power of the State. 5 C. J., 870; 6 C. J. S., 1067; 4 Am. Jur., 262; 37 
A. L. R., 872 (Annotation) ; McCallum v. Simplex Elec. Co., 197 Nass., 
388; Hellar v. Lutz ,  254 Mo., 704; F a y  v. Bankers' Sure ty  CO., 125 
Minn., 211; Thompson v. Erie R. Co., 207 N.  Y., 171; West  v. J e f e r -  
son Mills Co., 147 Tenn., 100; Wrigh t  zi. Balt .  & Ohio R. Co., 146 Md., 
66; Cleveland C.  C. & S t .  R. Co. v. Marshall, 182 Ind., 280; Sat ional  
Finance Co. v. Citizens Loan & Savings Co., 184 Ga., 619. 

The particular question, here presented, of the power of the Legisla- 
ture to impose restrictions upon the assignment of unearned wages was 
considered by the Supreme Court of the United States in Mutual Loan 
Co. v. Martell, 222 U. S., 225, where a Massachusetts statute was upheld. 
I t  was there decided that restrictions similar to those in the North Caro- 
lina statute, rendering the assignment invalid unless accepted in writing 
by the employer, did not deprive the assignee of due process of law or 
the equal protection of the laws. This was based upon the broad gov- 
ernmental power of the state. The Court said: "In a sense, the police 
power is but another name for the power of government; and a conten- 
tion that a particular exercise of it offends the due process clause of the 
Constitution is apt to be very intangible to a precise consideration and 
answer. Certain general principles, however, must be taken for granted. 
I t  is certainly the province of the state, by its legislature, to adopt such 
policy as to it seems best. There are constitutional limitations, of course, 
but these allow a very comprehensive range of judgment. And within 
that range the Massachusetts statute can be justified. . . . But if we 
consider the Massachusetts statute strictly as a limitation upon the pourer 
of contract, it still must be held valid." I n  Bacon v. Walker ,  204 U. S., 
311, it was said that the police power was not confined to the suppres- 
sion of what is disorderly or insanitary, but "extends to so dealing with 
the conditions which exist in the state as to bring out of them the greatest 
welfare of the people." 

That the statute inferentially permits the employer to signify his 
agreement to pay the wages to the assignee of his employee, if he chooses 
to do so, does not of itself constitute such a discrimination as would 
invalidate the Act, for unless restrained by some legislative prohibition 
one engaged in private business may exercise his own pleasure as to the 
parties with whom he will deal. Green v. Victor Talking Machine Co., 
24 F.  (2d)) 378; F P ~ .  Trade Com. v. Raymond Bros.-Clarke Co., 263 
U. S., 565; McWeill 2.. Hall ,  ante, 73, 16 S. E. (2d), 456. Nor does 
the statute tend to impair the obligation of a contract. Batemnn 
v. Sterrett,  201 N .  C., 59, 159 S. E., 14; ATash z.. Comrs. of S f .  Pauls, 
211 N. C., 301, 190 S. E., 475. 
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Statutes enacted for the purpose of imposing wholesome and reason- 
able regulations up011 the relationship of employer and employee, and to 
prevent practices deemed injurious to those engaged in labor and its 
employment, are generally held to be with the police power of the State. 
8. v. Lawrence, 213 N. C., 674, 197 S. E., 586; XcGuire c. Railway, 131 
Iowa, 340. Obviously the statute we are now considering was enacted to 
restrict, as having harmful tendencies, the sale or assignment, for  a sub- 
stantial commission, of wages to be earned in the future. The end in 
view, we may assume, was not only to relieve the employer of unnecessary 
responsibility, but also to restrain the activities of those who, like the 
plaintiff, were engaged in  the business of buying a t  a discount the 
unearned wages of employees. 

Fo r  the reasons stated, we conclude that  ch. 410, Public Laws 1935, as 
amended. does not contravene anv constitutional inhibition. and that  it 
was a valid exercise of legislative power. As the case was made to turn  
upon the validity of the statute, i t  follo~vs that  the judgment of the 
Superior Court must be 

Affirmed. 

TOWS OF ASHEBORO v. JOHN MILLER. 

(Filed 5 Soreniber, 1941.) 

1. Appeal and Error § 40a- 
A finding of fact which is i11 reality a mere conclusion based on another 

finding of fact, wliich in turn is not supported by the evidence, cannot be 
sustained. 

2. Process 9 1 2 -  
Summons in question 11r~ld not an alias summons. Mintz v. Friwk, 217 

N. C., 101. 

3. Appearance § 2 b  
Where a defendant appears and files answer he waires all defects and 

irregularities in service of summons. C. S., 490. 

4. Process § 12- 
If  there has been a discontinuance of the action by failure to duly issue 

alias summons, defendant must take advantage thereof by motion to abrttv 
before he files answer. 

5. Municipal Corporations § 34- 
Allegations in this action to enforce a lien for public improvements held 

to constitute the action one to foreclose the origiiial lien under C. S., 7990. 
notwithstanding that a purported alias summons was issued 91 days after 
the institution of the action, C. S., 480, as permitted in an action instituted 
under C. S., 8037, since the nature of an action is determined by the alle- 
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gations of the complaint and not by the time the purported alias summons 
was issued. 

6. Same- 
I n  an action by a municipality to enforce a lien for public improve- 

ments, objection by defendant that plaintiff failed to introduce in evidence 
the petition for improvements signed by the owners of a majority of the 
lineal feet frontage abutting the improvements is untenable when the 
original resolution of the city introduced in evidence recites a proper 
petition and that it  was duly certified by the clerk, C. S., 2707, since if 
such finding was erroneous, the remedy for correction was by appeal. 
C. S., 2714. 

7. Municipal Corporations § 31- 
A petition for public improvements, although a prerequisite, is not 

jurisdictional. 

8. Municipal Corporations Q 33- 
Proceedings for the levy of assessments for public improvements are  

presumed regular and the assessment roll is prima facie evidence of the 
validity of the assessments and the regularity of the proceedings, and the 
burden is upon the party attacking the assessments to prove irregularity. 

9. Rlunicipal Corporations Q 31- 
I t  appeared that  notice of hearing on the confirmation of the assess- 

ment roll was not published, but that on the date set for the hearing the 
municipal board met and adopted the required resolution in amplified 
form, fixed the time and place for hearing of objections, and that  notice 
of the hearing on the second date set was duly published, that  the hearing 
was duly had on that  date, necessary corrections made, and the assess- 
ment roll as  corrected duly approved arid confirmed. Held: The fact that 
notice of hearing on the first date set was not published was rendered 
immaterial, C. S., 2712, 2713. 

10. Municipal Corporations 34- 
In an action to enforce a lien for public improvements, a defendant who 

had notice and ample opportunity to be heard and to appeal from the 
order confirming the assessment roll, cannot impeach the validity of the 
ordinance or of the assessment for any alleged irregularities which are  
not jurisdictional. 

APPEAL by  plaintiff f rom Clement ,  J., a t  M a r c h  Term, 1941, of 
RANDOLPH. Reversed. 

Civil action t o  foreclose street assessment lien. 
T h e  parties waived t r i a l  by  j u r y  and  agreed t h a t  the  court  should 

hear  the evidence, find the  facts, and  render  judgment thereon. 
T h e  court, a f te r  hear ing  the  evidence, found the facts  as  ful ly  set out 

i n  the  judgment rendered. Upon the  facts  found it adjudged "that the 
plaintiff take nothing by  its action and  t h a t  the  same be dismissed," etc. 
T h e  plaintiff excepted and  appealed. 

L. I'. H a m m o n d  for plaint i f f ,  appel lant .  
D o n  A. Wabser for defendant ,  appellee. 
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BARNHILL, J. The defendant makes the contention (1) that this is 
a proceeding under C. S., 8037, and that it is barred for the reason that 
it was not instituted within 18 months after the sale and issuance of 
tax sale certificate; and (2)  that there are fatal defects in the original 
proceedings under which the assessment was made. 

The court below in part found: 
"5. That the Clerk of the Superior Court of Randolph County having 

issued an alias summons 91 days after the institution of the action, con- 
trary to the provisions of C. s., 480, unless said alias summons was 
issued in cases of tax suits brought under the provisions of C. S., 8037, 
the plaintiff, by the issuance of said summons brought itself under 
C. S., 8037. 

''6. That this is an action brought to foreclose a certificate of a tax 
sale for the year 1925, and sold on June 2, 1930, under C. S., 8037, and 
amendments.'' 

Finding number G is, in fact, a conclusion based on finding number 5. 
I t  cannot be sustained. The summons to which reference is made is not 
an alias. Mintz v. Frink,  217 N. C., 101, 6 S E. (2d), 804. The 
service thereof brought the defendant into court When he appeared 
and answered he thereby waived all prior defects and irregularities. 
C. S., 490. Rector v. Logging Co., 179 N.  C., 59, 101 S. E., 502, and 
cases cited; Wooten v. Cunningham, 171 N .  C., 123, 88 S. E., 1 ;  Mills 
v. Hansel, 168 N.  C., 651, 85 S. E., 17; Ashford v. Davis, 185 N.  C., 89, 
116 S. E., 62; Burton v. Smi th ,  191 N .  C., 599, 132 S. E., 605; Mc- 
Collum v. Stack, 188 N.  C., 462, 124 S. E., 864; Reel v. Boyd, 195 N .  C., 
273, 141 S. E., 891; Abbitt v. Gregory, 195 N .  C., '203, 141 S. E., 587. 

If the original action as instituted by the sumrrons theretofore issued 
(which does not appear of record) was subject to abatement for failure 
to issue an alias in apt time, motion to abate should have been made 
before answer. 

The nature of the action is to be determined by the allegations of the 
complaint and not by the time the summons, purporting to be an alias, 
was issued. 

There is no allegation of the issuance of a certificate of sale and no 
demand for the enforcement thereof. Nor is there any evidence tending 
to show that any such certificate was ever issued. I t  simply appears 
that the sovereign which held the lien sold as provided by statute. There 
were no bidders and it was compelled to bid in the property. Having 
failed to obtain the money due by the short cut inethod of sale it pro- 
ceeded to foreclose the original lien under C. s., 7990. The language 
of the complaint permits no other conclusion. We so decided on a sub- 
stantially identical complaint in Asheboro v. Mom&, 212 N.  C., 331, 
193 S. E., 424. 
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Neither the evidence offered nor the facts found sustain the contention 
that the proceedings culminating in the assessment were in any respect 
fatally defective. 

No petition of property owners was offered in evidence (finding num- 
ber 9). I t  does not appear, however, that none was filed. On the con- 
trary, the original resolution adopted by the town board recites the peti- 
tion, that it was certified by the clerk, C. S., 2707, and that it was signed 
by a majority of property owners representing a majority of all the lineal 
feet frontage abutting on that part of the streets to be improved. 

While the petition is a prerequisite it is not jurisdictional. I f  the 
finding by the board was erroneous it should have been corrected by 
appeal. C. S., 2714. Schnnk v. Asheville, 154 N. C., 40, 69 S. E., 681. 
Furthermore, there is a presumption in favor of the regularity of a pro- 
ceeding under which public improvements, authorized by the General 
Assembly, have been made. Gallimore 7:. Thomasville, 191 N. C., 648, 
132 S. E., 657, and the assessment roll is prima facie evidence of a valid 
assessment and of the regularity and correctness of all prior proceedings. 
Anderson r .  Albemarle, 182 N. C., 434, 109 S. E., 262; McQuillen, Mun. 
Corp., see. 2117. I n  the absence of any showing to the contrary assess- 
ments are presumed valid and he who attacks their validity has the 
burden of establishing the contrary. Justice v. Asheville, 161 N. C., 62, 
76 S. E., 822; iinderson v. illbemarle, supra. 

But the defendant insists that it is made to appear that although the 
board, on 23 July, 1925, adopted a resolution fixing the time for property 
owners to appear and be heard on the confirmation of the assessnlent roll, 
C. S., 2712, no notice of such hearing was ever published. 

While it is so found, there are other facts appearing of record which 
render this defect immaterial. The day fixed in the resolution for the 
hearing was 13 August, 1925. The board again met on 13 August, 1925, 
adopted the required resolution in amplified form, C. S., 2712, fixed the 
time and place for hearing "allegations and objections" and ordered 
notice thereof to be published. I t  then adjourned until 31 August, 1925, 
at 8 p.m., the time fixed for the hearing. C. S., 2713. Notice was duly 
published and the hearing was had, at  which hearing persons interested 
were heard, necessary corrections were made, and the assessment roll, as 
corrected, was approved and confirmed. C. S., 2713. Due entry upon 
the minutes was made. 

This assessment was made in 1925. The defendant, after due notice 
and after being giren ample opportunity to be heard and to appeal from 
any adverse ruling, C. S., 2714, failed to avail himself of the opportunity 
thus afforded. He has had his day in court. He cannot now be heard 
to impeach the validity of the ordinance or of the assessment for alleged 
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irregularities i n  t h e  proceeding which, if admitted, a r e  not  jurisdictional. 
Xurphy v. Greensboro, 190 N. C., 268, 129 S. E., 614. 

T h e  evidence offered a n d  the  facts  found entitle plaintiff to  the  relief 
demanded. I t  follows, therefore, t h a t  the judgment below mus t  be 

Reversed. 

L. &I. BURRIS v. GROVER CREECII ET AL. 

(Filed 5 November, 1941.) 

1. Nuisance g 3- 
Allegations and evidence to the effect that  defendant erected a solid 

sheet metal fence seven feet high on his land, which shut out the light, 
air,  and view from plaintiff's house on the adjoining property, and that  
the fence was of no beneficial use to  defendant, but was erected and 
maintained solely for the purpose of annoying plaintiff, is held sufficient 
to take the case to the jury and to warrant an abatement of the nuisance 
under authority of Burger v. Barringer, 151 N. C , 433. 

2. Nuisance g 4- 
Where plaintiff establishes a cause of action t '2 abate a "spite fence," 

but fails to  show any personal pecuniary loss sustained by him up to the 
time of the institution of the action, plaintiff is not entitled to recover 
damages notwithstanding evidence that the valne of his property was 
depreciated by the erection of the fence, since su-h depreciation in value 
mould be obviated by the abatement of the nuisance and would be ger- 
mane only if defendant acquired a permanent easement for the mainte- 
nance of the fence. 

3. Damages 5 7- 
Where plaintiff establishes that  defendant erected a "spite fence," 

entitling plaintiff to have the nuisance abated, bat fails to prove any 
actual pecuniary damage to himself resulting up to the time of the insti- 
tution of the action, the submission of an issue of punitive damages is  
error. 

APPEAL by  defendant, Grover  Creech, f r o m  Clement, J., a t  J u n e  Term,  
1941, of CABARRUS. 

Civil action to  recover damages f o r  a n  alleged nlalicious i n j u r y  and  t o  
abate  a nuisance. 

T h e  defendants, as  tenants  by  the entirety, own a corner lot i n  the  
c i ty  of Concord which f ron ts  on Buffalo Street  and  runs  along Anne  
Street  about  128 feet. There  is a storehouse on the f ron t  of the  lot 
extending back about fo r ty  feet and  the  rest of the lot is vacant.  

T h e  plaintiff and his wife, a s  tenants  b y  the  er t i rety,  own ail adjoin-  
i n g  lot  which fronts  on Buffalo Street  and  runs: back about the  same 
distance a s  defendants' lot. There  is  a storehouse on the  f ron t  of this  
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lot and a tenant dwelling house in the rear with a driveway from Buffalo 
Street to the dwelling house. 

The racant  portion of defendants' lot lies between Anne Street and 
the dwelling house on the rear of plaintiff's lot. This dwelling house is 
20 or 211,G feet from the dividing line of the two properties. 

I n  February, 1941, the defendant, Grover Creech, erected along the 
diriding line and extending from the rear of his storehouse to the end 
of his lot, a solid sheet metal fence approximately 72 feet long and 7 feet 
high, which shuts out the light, air  and view of plaintiff's house and 
causes the sunlight, a t  certain hours of the day, to be reflected on plain- 
tiff's house to the annoyance and inconvenience of the occupants. On 
the allegations of the complaint, the plaintiff characterizes i t  as a "spite 
fence." 

There is evidence tending to show ill will or anger on the par t  of 
Grorer Creech toward the plaintiff, and that  he erected the fence in 
question for the sole purpose of injuring his neighbor. The defendant 
testified that  he built the fence to keep garbage trucks and trespassers 
from going across his land. 

The plaintiff offered evidence tending to show that  the market value of 
his property has been adversely affected from $300 to $600 by the erec- 
tion of the fence. 

Plaintiff's tenant testified that  she paid a monthly rent of $15 before 
the erection of the fence and tha t  she has continued to pay the same 
amount of rent since its erection. 

The jury returned the following verdict: 
"1. Was the sheet metal fence referred to in the pleadings erected by 

the defendant, Grover Creech, out of malice and for the sole purpose of 
injuring the plaintiff in the use of his property? Answer : 'Yes.' 

" 2 .  What amount, if any, of actual damages is the plaintiff entitled to 
recover of the defendant, Grover Creech? Answer: '$258.00.' 

"3. What amount, if any, of punitive damages is the plaintiff entitled 
to recover of the defendant, Grover Creech? Answer : '$465.00.' " 

From judgment on the verdict tha t  plaintiff recover the damages 
assessed, the defendant appeals, assigning errors. 

R. F u r m a n  J a m e s  for plaint i f f ,  appellee. 
Har f se l l  & H a ~ t s e l l  for defendants ,  appellants.  

STACY, C. J. The law as it pertains to a "spite fence" was thoroughly 
pounded and hammered by this Court in Burger  v. Barr inger ,  151 N. C., 
433, 66 S. E., 439. Nothing can be added to the discussion there had by 
B r o w n  and H o k e ,  JJ., the one speaking for the majority, the other for 
the minority. The subject was exhausted in that  debate. The case was 
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later distinguished in Bell v. Danzer, 187 N .  C , 224, 121 S. E., 448. 
See 22 Am. Jur., 546; 11 R. C. L., 877; Hornfby v. Smith, 13 S. E. 
(2d), 20, 113 A. L. R., 684. 

Without undertaking to thrash over old straw, or "to beat the same 
old brush with the same old stick to run out the same old rabbit for 
another chase," as the late Justice Brogden would say, Meece c. Corn. 
Credit Co., 201 N. C., 139, 159 S. E., 17, perhaps it is enough to 
observe that the present facts appear to be sufficient to carry the case 
to the jury on the first issue under authority of the Barger decision, and 
to warrant an abatement of the nuisance. The complaint follows the 
definition of a "spite fence," i.e., that i t  is of no beneficial use to the 
owners and was erected and is maintained by thcnl solely for the purpose 
of annoying the plaintiff. 22 Am. Jur., 546. 

The answers to the second and third issues are not supported by the 
record. There is no evidence that the plaintiff has suffered any pecu- 
niary loss or personal discomfort, albeit his tenant may have been 
annoyed or inconvenienced. True, there is testimony to the effect that 
the market value of plaintiff's property has been affected by the fence 
in question, but this is on the theory of a perinanent easement. An 
abatement of the nuisance would alleviate the damage, and no inter- 
vening loss has been established. Moreover, plaintiff's wife, as one of 
the tenants by the entirety, would be a desirakle, if not a necessary 
party, where an easement is to pass on the paymmt of permanent dam- 
ages. Hooker v. R. R., 156 N. C., 155, 72 S. E., 210. 

I t  is not thought the case is one in which puniiive damages should be 
awarded. Worthy v. Knight, 210 N. C., 498, lfi7 S. E., 771; 22 Am. 
Jur., 548. 

I t  results, therefore, that the second and third issues will be stricken 
out and an order of abatement entered on the answer to the first issue. 
Judgment accordingly. 

Error and remanded. 

RUTH SUTTON CAULEY r. GENERAL AJIERIC.iN LIFE INSURANCE 
COMPANY. 

(Filed 5 November, 1941.) 

1. Appeal and Error 8 39: Trial 5 16.- 
The trial court inadvertently admitted hearsay evidence which was very 

material to the controversy. The court later withdrew the evidence and 
instructed the jury not to consider it. Held: Upon the entire record the 
inadvertence cannot be held for prejudicial and reversible error. 
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2. Insurance Cj 80- 
That the payee of a check changed the name of the bank upon which 

the check was drawn without authority, resulting in the wrongful debit of 
insured's account by the bank so that the check given in payment of 
premium was wrongfully dishonored, lteld a permissible inference from 
the evidence and to sustain the verdict of the jury in favor of plaintiff 
beneficiary. 

APPEAL by defendant from T h o m p s o n ,  J., at June Term, 1941, of 
LENOIR. 

Civil action to recover on a certificate of group insurance. 
From verdict and judgment for plaintiff, the defendant appeals, assign- 

ing errors. 

J.  A. Jones  for plaintif f ,  appellee. 
S m i t h ,  W h a r t o n  & Jordan  for defendant ,  appellant.  

STACY, C. J. This is the same case that was before us on plaintiff's 
appeal at  the Spring Term, 1941, reported in 219 N. C., 398, where the 
facts are set out and to which reference may be had to avoid repetition. 

I n  accordance with the former opinion, the issue on the second trial 
was whether the premium check of $21.38 had been wrongfully dis- 
honored. The jury found that it had, and there is evidence to support 
the finding. 

The plaintiff testified that the check of $5.25 which diminished the 
account below the amount of insured's check and caused its dishonor 
was changed from the printed form, "Branch Banking & Trust Com- 
pany," on which it was written, to "First-Citizens Bank & Trust Com- 
pany"; that this change was made in pencil; that there was a notice- 
able difference between the handwriting in which the check was orig- 
inally written and the changed part-"the check was made out and 
signed by my husband, and this change in the check was in another 
handwriting. . . . The change that had been made was much fresher 
in appearance. . . . The name of First-Citizens Bank & Trust 
Company, as it appeared in the check, appeared to be much fresher than 
the body of the check. . . . I mean the name of the First-Citizens 
Bank & Trust Company as it appeared to be much fresher than the body 
of the check." 

The teller of the bank testified that the payee of this $5.25 check 
came into the bank and asked if Mr. Cauley's check for this amount was 
good. After calling upstairs to the bookkeeper, the teller informed him 
that it was. Thereupon, the payee went over to a desk or table and 
returned in "two, three, or four minutes" and presented the check duly 
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endorsed. "I could not say what he did while he was a t  tha t  table be- 
cause I was waiting on another customer . . . he had his back 
turned to me." 

The most serious exception appearing on the record is the one pre- 
sented in connection with the testimony of plairltiff's brother who was 
allowed to say the payee of this $5.25 check admitted to him in the 
presence of the bank teller that  he had made thc change from "Branch 
Banking & Trust  Company" to "First-Citizens Bank & Trust Company7' 
without any authority. True, this evidence was later stricken out and 
the jury was instructed not to consider it, but ditficulty arises in  assign- 
ing i t  to its proper place. Was  i t  such a slip as 1:ould be cured hy with- 
drawing the evidence, or was i t  a fatal  inadverte~lce? I I y n t f  v. X c C o y ,  
194 N .  C., 760, 140 S. E., 807; P a r r o f t  7 l .  R. R., 140 K. C., 546, 53 
S. E., 432. While not altogether free from difficulty, I n  re Will of 
Yelverton, 198 N. C., 746, 153 S. E., 319, a careful perusal of the entire 
record leaves us with the impression that  the ruling should be sustained. 
Gold v. Kiker, 218 N .  C., 204, 10 S. E. (2d) ,  650. 

On the evidence which was allowed to remain in the case the jury 
found that  Cauley7s bank account was wrongi'ully debited with the 
amount of this $5.25 check, and that ,  therefore, the premium check was 
wrongfully dishonored. The  inferencae is a permissible one. Hence, the 
verdict and judgment will be upheld. 

K O  error. 

T. C. CROW, ADMINISTRATOR OF E. I3. McCULLES, v. CECIL D. McCULLEN, 
EDNA McCULLEK JIcCOLMAN AXD LILLIIC 0. McCULLES. 

(Filed 5 November, 1941.) 

1. Judgments 5 1 8 -  
A judgment signed out of term and out of the county by consent, when 

docketed, becomes a jndgment as  of the trial term. 
2. Trial ?Zj 47- 

The judgment in this action was signed ont of term and out of the 
county by consent. Thereafter a t  the next succec>ding civil term the court 
granted defendant's motion to set aside the judgment for newly discorered 
evidence. H e l d :  Upon the docketing of the judgment it became a judg- 
ment as of the trial term and in the absence of agreement preserving 
the right to move to set aside the jndgment at n subsequent term, the 
trial court was mithont power to grant the motion. 

APPEAL by plaintiff from Thompson ,  J., at  March Term, 1941, of 
DUPLIN. 
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This is an action to recover money alleged by the plaintiff adminis- 
trator to belong to the estate of his intestate and to be wrongfully with- 
held by the defendants. 

The case was heard at  the January Term, 1941, of Duplin, at  which 
time a jury trial was waived and an agreement entered that the judge 
might find the facts and render judgment out of term and out of the 
county. 

On 11 February, 1941, the judge signed judgment in favor of the 
plaintiff, which was properly docketed in Duplin County on 14 February, 
1941. On 24 February, 1941, the defendants filed with the clerk of the 
Superior Court of Duplin County notice of appeal to the Supreme Court 
dated 21 February, 1941, notice of which appeal was given to the plain- 
tiff by the clerk on 24 Februaqy, 1941. At the March Term, 1941, of 
Duplin County, upon motion of defendants' counsel, the judge entered 
a judgment setting aside, for newly discovered evidence, the judgment 
theretofore rendered by him in favor of the plaintiff. To the later 
judgment the plaintiff excepted and appealed to the Supreme Court. 

B u t l e r  & B u t l e r  and  A. W .  B y r d  for plaint i f f ,  appel lant .  
J .  Faison T h o m s o n  and  R i v e r s  D. Johnson  for defendants ,  appellees. 

SCHEKCII, J. We are constrained to hold that the judge erred in 
entering the judgment setting aside for newly discovered evidence the 
judgment theretofore entered by him in favor of the plaintiff. 

The judgment signed 11 February, 1941, and docketed 14 February, 
1941, was signed out of term and out of the county by consent of the 
parties, but when docketed it became a judgment as of the January 
Term, 1941. The January Term, 1941, expired 20 January, 1941. I n  
the absence of any preservation by agreement of the right to move to 
set aside the judgment at  a subsequent term, the judge was without 
authority to vacate the judgment after the term at which it had been 
rendered had expired. Bisanar  v .  S u t f l e m y r e ,  193 N .  C., 711, 138 
S. E., 1 ;  Acceptance Corp .  v. Jones ,  203 N .  C., 523, 166 S. E., 504; 
H i n n a n t  v .  I n s .  Co., 204 N .  C., 307, 168 S. E., 199. 

('It is well settled under our ~rac t ice  that a motion to set aside a 
verdict and grant a new trial upon the ground of newly discovered evi- 
dence must be made and determined at the same term at which the trial 
is had. . . . The reasons why verdicts should not be set aside at 
subsequent terms, whether because against the weight of the evidence or 
for newly discovered testimony, is because hearing and determining such 
motions involve recollection by the trial judge of the testimony, the 
demeanor of the witnesses, and other incidents of the trial, which are 
not so strongly impressed upon the memory of a judge that he may safely 
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ac t  upon  them af te r  adjournment .  Knowles v .  fqavage, 140 N.  C., 374.'' 
Stilley v .  Planing Mills, 161 N.  C., 517, 77 S. E., 760. 

T h e  judgment of the  Superior  Cour t  set t ing aside f o r  newly discov- 
ered evidence the  judgment  theretofore entered is 

Reversed. 

LEE MILLER, WIDOW OF FRANK MILLER. DECEASED (EMPLOYEE), v. A. 
CLARENCE CAUDLE. TRADING AS CAUDLE TRUCKING COMPANY 
(EMPLOYER), AND AMERICBN MUTUAL LIBBILITY INSURANCE COX- 
PANY. 

(Filed 19 Sovember, 1941. :I 

1. Master a n d  Servant § 4S+Evidence held t o  sustain Anding t h a t  quarry 
operations were incidental t o  trucking business and  t h a t  policy covered 
blacksmith engaged i n  duties related t o  both businesses. 

The policy in suit was issued to an employer engaged in commercial 
trucking operations. The policy declaration listed a s  the work places of 
insured the address of the trucking business "and elsewhere in  the State 
of North Carolina," and stipulated the employees covered a s  "truckmen 
. . . blacksmiths . . ." The evidence before the Industrial Commis- 
sion tended to show that  the employer hauled sand, gravel, and other 
materials in the prosecution of his business, and that  later he leased 
streams and a local quarry from which he got sand and gravel for his 
customers, that the deceased employee was a blacksmith, that his duties 
included the repair of quarry machinery and the sharpening of picks and 
truck equipment, and that he was fatally injured by an accident arising 
out of and in the course of his employment. Defendant insurer contended 
that it  was not given notice that the employer was engaged in quarrying 
and that  the insurance rate covering such operations was higher than that  
charged in the policy. The policy provided for adjustment of premium 
a t  the end of the year. Held: The eridence is sufficient to sustain the 
finding of the Industrial Commission that the quarry operations were 
incidental to the trucking business and that 1he policy covered the de- 
ceased employee. 

2. S a m e -  

If the language of a policy of Workmen's Compensation insnrance is 
ambiguous, the uncertainty and doubt will be resolved in favor of iusured 
and the policy construed against insurer who selected its language. 

3. Master and  Servant 5 5 b  

The jurisdiction of the courts upon appeal from an award of the Indus- 
trial Commission is limited to matters of law and legal inference, and the 
findings of fact of the Industrial Commission n-hen supported by compe- 
tent evidence are  conclusive. 
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APPEAL by defendant, American Mutual Liability Insurance Company, 
from Bone, J., at 16 June, 1941, Civil Term, of WAKE. Affirmed. 

The hearing Commissioner rendered the following opinion: "When 
this case was called for hearing counsel for the plaintiff and both defend- 
ants agreed and the Commission so finds as a fact that plaintiff's deceased 
sustained an injury by accident on August 29, 1940, which arose out of 
and in the course of his employment; that death resulted from said 
injury by accident on the same date, and that a t  the time of plaintiff's 
deceased's injury by accident his average weekly wage was in an amount 
which would only entitle the plaintiff's deceased to recover, if any com- 
pensation is awarded, the minimum amount allowed under the Act, or 
$7.00 per week." 

The hearing Commissioner sets forth the evidence: "The standard 
workmen's compensation policy of the American Mutual Liability Insur- 
ance Company, issued to A. Clarence Caudle, trading as Caudle Trucking 
Company, in an endorsement dated March 9, 1940, and covering the 
period from March 9, 1940, to March 9, 1941, includes the following 
classifications of operations as being covered by said workmen's compen- 
sation policy: 'Truckmen N. 0. C.-including drivers, chauffeurs, and 
their helpers ; stablemen ; garagemen ; blacksmiths ; repairmen ; riggers- 
(Storage Warehouse employees to be separately rated).' From the evi- 
dence and by its greater weight the Commission makes the following 
additional Findings of Fact : 

"A. That both the plaintiff's deceased and the defendant employer, 
A. Clarence Caudle, trading as Caudle Trucking Company, are subject 
to and bound by the provisions of the North Carolina Workmen's Com- 
pensation Act; and defendant employer regularly employing more than 
five persons, and that dhe American Mutual Liability Insurance Com- 
pany of Boston, was the carrier for the defendant employer at the time 
plaintiff's deceased sustained his injury by accident on August 29, 1940, 
which resulted in his death on the same date. 

"B. That at  the time of his injury by accident on August 29, 1940, 
and subsequent death on the same date, plaintiff's deceased, Frank Miller, 
was a regular employee of the defendant employer, A. Clarence Caudle, 
trading as Caudle Trucking Company. 

"C. That the plaintiff, Lee Miller, was the legal wife of the deceased 
employee, Frank Miller, at the time of his accident and subsequent 
death, and that the said Lee Miller and her husband, the deceased em- 
ployee, Frank Miller, were living together at the time of his injury by 
accident hereinbefore mentioned. 

"D. That the deceased employee, Frank Miller, at the time of his 
injury by accident and death on August 29, 1940, had no children, and 
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that there was no one either wholly or partially dependent upon him for 
support at  this time with the exception of his wife, Lee Miller, the 
plaintiff in t,his case. 

"From the foregoing Findings of Fact, the Commission makes the 
following Conclusions of Law : 

'(1. That Frank Miller, plaintiff's deceased, was a regular employee 
of the defendant employer, A. Clarence Caudle, trading as Caudle Truck- 
ing Company, at the time of his injury by accident and death on 
August 29, 1940. 

"2. That both plaintiff's deceased and the defendant employer are 
subject to and bound by the provisions of the North Carolina Work- 
men's Compensation Act, i t  having been found as a fact that the defend- 
ant employer had more than five regular employees at  the time plaintiff's 
deceased sustained his injury by accident. 

L L  3. The only question at  issue or in serious controversy at this said 
hearing was whether or not the Workmen's Compensation Insurance 
Policy issued by the defendant carrier, the American Mutual Liability 
Insurance Company of Boston, corered and included the deceased em- 
ployee, Frank Miller, at  the time of his injury bay accident and death on 
August 29, 1940. 

'(The defendant carrier contended that said policy did not cover the 
quarry operations of A. Clarence Caudle, trading as Caudle Trucking 
Company, and that inasmuch as the deceased employee was a regular 
employee at  the quarry and not of the trucking operations that said 
compensation policy did not cover him at the time of his injury and 
death. I t  is true that the defendant employer, A. Clarence Caudle, did 
not notify the defendant carrier that he was conducting a rock quarry 
business in connection with his trucking business, however, from the evi- 
dence all of this defendant employer's business was conducted together; 
all of the men were kept on the same pay roll, and the truck drivers 
occasionally did some work around the quarry. The compensation policy 
does specifically include the classification of blacksmith, and the plain- 
tiff's deceased was the only blacksmith workin@ for the defendant em- 
ployer at the time of said employee's injury and death. Although un- 
doubtedly the principal part of his blacksmith work was in connection 
with the quarry operations, there is specific evidence that he repaired the 
picks and shovels used in the regular trucking operations. The rtandard 
workmen's compensation policy issut>d by the American Mutual Liability 
Insurance Company for the employer, A. Clarence Caudle, trading as 
Caudle Trucking Company, was in effect and the premium had been 
paid. Therefore, from all of the evidence, the (lommission concludes as 
a matter of law that the said workmen's comper~sation policy designated 
as defendant Caudle's Exhibit A,  did cover the deceased employee, Frank 
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Miller, in his regular work, that of a blacksmith, at  the time of said 
employee's injury and death. Johnson v. Asheville Hosiery Co., I. C. 
41, 1929. Holt v. Oak Ridge Ni l i tary  Institute, 3 I. C. 270, 1932. 
Kenan 21. Duplin Motor Co., et al., 203 N. C., 108. 

"4. That Lee Miller, widow of the deceased employee, Frank Miller, 
is entitled to be paid compensation by the defendant carrier, the Ameri- 
can Xutual Liability Insurance Company, in the amount of $7.00 per 
week for a period of 350 weeks. 

"Award : Let an award issue conforming to the foregoing conclusions 
of law. The defendant carrier, the American Mutual Liability Insur- 
ance Company, will pay funeral benefits for plaintiff's deceased not to 
exceed the sum of $200.00. 

"The defendant, the American Mutual Liability Insurance Company 
as carrier for the defendant employer will pay all hearing costs. The 
defendant will also pay all medical and hospital bills for services ren- 
dered the plaintiff's deceased as the result of his injury by accident on 
August 29, 1940, when approved by the Commission. P a t  Kimzey, 
Commissioner.') 

Sotice of formal award was duly given. Application for review was 
duly given by the American Mutual Liability Insurance Company, 
defendant. Notice of review was duly given. 

Opinion for the Full Commission by T. A. Wilson, Chairman, filed 
28 April, 1941-Docket 9882: "This case came on for review before 
the Full Commission at  Raleigh, North Carolina, April 17, 1941, upon 
appeal of the defendant, American Mutual Liability Insurance Com- 
pany, in apt time from the award of Commissioner Kimzey awarding 
compensation to the plaintiff. Appearances : Plaintiff: Sam J. Morris, 
Raleigh. Defendants: Thos. W. Ruffin, Attorney, Raleigh, N. C., ap- 
pearing on behalf of the employer, Caudle. A. W. Sapp, Attorney, 
Greensboro, N. C., appearing on behalf of the carrier, American Mutual 
Liability Insurance Company. 

"The defendant compensation insurance carrier, the American Mutual 
Liability Insurance Company, contends that the compensation policy 
issued to A. Clarence Caudle, trading as Caudle Trucking Company, did 
not cover the employment in which the plaintiff's deceased, Frank 
Miller, was engaged at the time he was injured, August 29, 1940. The 
defendant carrier contends that the policy covered the trucking business, 
and that said Caudle was engaged in quarrying, which was not covered 
by the policy. The evidence discloses that the policy in question was 
introduced and covers : 'Truckmen N. 0. C.-including Drivers, Chauf- 
feurs and their helpers ; Stablemen ; Garagemen ; Blacksmiths; Repair- 
men; Riggers.-(Storage Warehouse employees to be separately rated.)' 
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"The further evidence discloses that the said Caudle was engaged in 
the trucking business, hauling sand and gravel and owned or operated 
approximately 14 trucks in this business ; that to supply the demand of 
his customers he rented or leased the rights of sel-era1 streams as a source 
of supply for sand and gravel; that subsequent to the purchase of the 
compensation policy in question said Caudle purchased or leased a quarry 
to further supply the demand for gravel; that one truck was kept in the 
quarry at  all times, and a t  times he used four or five trucks in the quarry 
in hauling out the gravel. I t  appears that the deceased worked as a 
blacksmith, one of the classifications listed in the policy, both in repair- 
ing the truck equipment and that of the quarry. There is no evidence 
of the defendant employer employing any other blacksmith than the 
deceased. 

"The Full Commission affirms the Findings of Fact of the Hearing 
Commissioner. The Full Commission makes ihe following additional 
Findings of Fact : 

"1. That the deceased was employed as a blacksmith, which is one of 
the classifications covered by the compensation policy of the defendant 
carrier, American Mutual Liability Insurance (lo. 

"2. That the operation of the quarry was incident and appurtenant to 
the regular business of A. Clarence Caudle, trading as Caudle Trucking 
Company, in carrying on his trucking businlm, which included the 
operation of a steam shovel, renting of branches by the month, hauling 
stone, unloading steel, cement, and contract hauling 'under a shovel.' 

"3. That the defendant employer maintained one truck in the quarry 
at  all times and often as many as four or five trucks ~ ~ o u l d  be used in 
the quarry in hauling out gravel. 

'(4. That the blacksmith was required to repair the picks, mattocks, 
shovels, pitchforks, and other tools used in tbe regular course of the 
defendant employer's business. 

"As to quarrying carrying a different classification and insurance 
rate, the compensation policy issued by the defendant carrier carries the 
following clause in Condition A-Basis of Prenlium: 'At the end of the 
policy period the actual amount of the remuneration earned by employees 
during such period shall be exhibited to the C'ompany, as provided in 
condition C hereof, and the earned premium adjusted in accordance 
therewith at  the rates and under the condition herein specified. If the 
earned premium, thus computed, is greater t h m  the advance premium 
paid, this employer shall immediately pay the additional amount to the 
Company, if less, the Company shall return to this employer the ua- 
earned portion, but in any event the Company shall retain the minimum 
premium stated in said declaration. . . .' 

"Section 73 of the Compensation Law provides that all rates charged 
by all carriers of insurance 'shall be fair, reasonable and adequate,' and 
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that said rates shall be 'approved by the Commissioner of Insurance.' 
Thus, it is apparent that every provision is made to protect the interests 
of the carrier as to the collection of insurance premium. 

"The Full Commission feels that the instant case clearly comes within 
the decision of Kenan v. Motor Co., 203 N. C., 108, and in many ways 
is an even stronger case, for the deceased was a blacksmith and was so 
engaged at the time of his injury, and blacksmithing is one of the classi- 
fications covered in the policy. I n  the Kenan case, supra, the Court 
said : ( ((If the clause in question is ambiguously worded, so that there is 
any uncertainty as to its right interpretation, or if for any reason there 
is doubt in our minds concerning its true meaning, we should construe it 
rather against the defendant, who was its author, than against the plain- 
tiffs, and any such doubt should be resolved in favor of the latter, giving, 
of course, legal effect to the intention, if it can be ascertained, although it 
may hare been imperfectly or obscurely expressed." Walker, J., in Bray 
v. Ins. Co., 139 N. C., at  p. 393; Allgood v. Ins. Co., 186 N. C., at pp. 
420-421.' 

'(The Full Commission having affirmed the Findings of Fact of the 
Hearing Commissioner and found additional facts, now affirms and 
adopts as its own the Conclusions of Law and the Award of the Hearing 
Commissioner. The defendants will pay the additional costs of the 
hearing before the Full Commission. T. A. Wilson, Chairman. Exam- 
ined and approved by : Buren Jurney, P a t  Kimzey, Commissioners." 

Sotice of formal award was duly given. Appeal was duly made by 
American Mutual Liability Insurance Company to the Superior Court. 

The following judgment was rendered by the Superior Court: "This 
is an appeal by the defendant, American Mutual Liability Insurance 
Company, from the decision and award of the North Carolina Industrial 
Commission in favor of plaintiff against both defendants, the matter 
having been regularly calendared for hearing at  this term now comes on 
to be heard. After considering the record certified to this Court by the 
North Carolina Industrial Commission, and the argument of counsel, 
the Court is of the opinion that there is evidence to support the Commis- 
sion's findings of fact and that the decision of the said Commission is 
not founded upon error of law. I t  is, therefore, by the Court, Ordered, 
Adjudged and Decreed that the award and decision of the North Caro- 
lina Industrial Commission be and the same is hereby affirmed. Walter 
J. Bone, Judge Presiding." 

To the above judgment defendants excepted and assigned error as 
follows : 

"1. For that the Judge of the Superior Court found that the findings 
of fact, conclusions of law and award of the North Carolina Industrial 
Commission should in all respects be affirmed, which is defendant's 
Exception #1. 
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"2. For that the Judge of the Superior Court did not find that the 
findings of fact, conclusions of law and award of the North Carolina 
Isdustrial Commission were not supported by 1:he evidence contrary to 
the law arising thereon, and for that the Court failed and refused to 
set aside the findings of fact and conclusions of 1,1w and enter a judgment 
dismissing the award, which is defendant's Exception #2. 

"3. For that the Judge entered the judgment as appears of record, 
which is defendant's Exception #3." 

Sam J .  Morris for Lee Miller, widow of Frar; k Xiller. 
Thos. W .  Ruffin for defendant A. Clarence Caudle, frnding ns C'audle 

Trucking Company. 
Sapp, Sapp & Atlcinson for defendant American Xtifual Liability 

Insurance Company. 

CLARKSON, J. The only question involved in this controversy is 
whether or not the Workmen's Compensation Insurance Policy issued by 
the defendant carrier, the American Mutual Liability Insurance Com- 
pany, of Boston, Mass., covered and included the deceased employee, 
Frank Miller, a blacksmith, at  the time of  hi^: injury by accident and 
death on 29 bugust, 19402 We think the employee, Frank Miller, 
deceased, was covered by the Compensation Insurance policy. 

This is an action brought by plaintiff, widow of Frank Miller, de- 
ceased, under the N. C. Workmen's Compensation Act, in which she seeks 
compensation for the death of her husband for "injury by accident aris- 
ing out of and in the course of the employment." N. C. Code, 1939 
(Michie), part section 8081 ( f ) .  

The hearing Commissioner set forth, which was confirmed by the Full 
Commission: "Finds as a fact that plaintiff's deceased sustained an 
injury by accident on August 29, 1940, which arose out of and in the 
course of his employment; that death resulted from said injury by acci- 
dent on the same date." 

I t  is admitted that the American Mutual Liability Insurance Com- 
pany, one of the defendants, issued to A. Clarence Caudle, trading as 
Caudle Trucking Company, the other defendant, a standard Workmen's 
Compensation Policy, covering the period from 9 March, 1940, to 
9 March, 1941. The premium of $323.40 was paid on the policy. The 
injury by accident causing the death of Frank Bfiller, occurred on 29 
August, 1940, during the life of the policy. 

The controversy between the parties narrows itself down mainly to one 
question : Did the insurance policy include I he deceased employee, a 
blacksmith? The plaintiff contends that it did; the defendant Caudle, 
trading as Caudle Trucking Company, contend<; that it did. The defend- 
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ant, American Mutual Liability Insurance Company, contends it did 
not. The Industrial Commission found that it did. Was there sufficient 
coni~etent evidence to sustain this finding? - 

I n  the ~ o l i c y  declaration is the following: "Locations of all factories, 
A " - 

shops, pards, buildings, premises, or other  work  places of this employer, 
by Town or City, with Street and Xumber : 3020 Hillsboro St., Wake 
County, Raleigh, N. C., and elsewhere in t h e  S t a t e  of North Carolina." 
(Italics ours.) 

Then is set forth those who are covered by the policy: "Truckmen, 
N. 0. C.-including Drivers, Chauffeurs and their Helpers; Stablemen; 
Garagemen ; Blacksmi ths ;  Repairmen ; Riggers.-(Storage Warehouse 
employees to be separately rated.)" 

The Industrial Commission found: "The evidence further discloses 
that the said Caudle was engaged in the trucking business, hauling sand 
and gravel and owned or operated approximately 14 trucks in this busi- 
ness; that to supply the demand of his custonlers he rented or leased the 
rights of several streams as a source of supply for sand and gravel; that 
subsequent to the purchase of the compensation policy in question said 
Caudle purchased or leased a quarry to further supply the demand for 
gravel; that one truck was kept in the quarry at  a11 times, and at times - 
he used four or five trucks in the quarry in hauling out the gravel. I t  
appears from the evidence that the deceased worked as a blacksmith, 
one of the classificatio~ls listed in the policy, both in repairing the truck 
equipment and that of the quarry. There is no evidence of the defend- 
ant employer employing any other blacksmith than the deceased. . . ." 

The Industrial Commission found the further facts: 
"1. That the deceased was employed as a blacksmith, which is one of 

the classifications covered by the compensation policy of the defendant 
carrier, American Mutual Liability Insurance Company. 

" 2 .  That the operation of the quarry was incident and appurtenant to 
the regular business of A. Clarence Caudle, trading as Caudle Trucking 
Company, in carrying on his trucking business, which included the 
operation of a steam shovel, renting of branches by the month, hauling 
stone, unloading steel, cement, and contract hauling 'under a shovel.' 

''3. That the defendant employer maintained one truck in the quarry 
at all times and often as many as four or five trucks would be used in 
the quarry in hauling out gravel. 

"4. That the blacksmith vas required to repair the picks, mattocks, 
,~ho~.eIs, pitchforks, and other tools used in the regular course of the 
defendant employer's business." 

Th? declaration says: ''Or other work places of this employer," and 
states "3020 Hillsboro Street, Raleigh, N. C., and elsewhere in the State 
of Sor th  Carolina." The Industrial Commission found "That the oper- 
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ation of the quarry was incident and appurtenant to the regular business" 
of defendant Caudle. There are other findings of fact by the Industrial 
Commission not necessary to be repeated to sustain the award. 

I t  is contended by defendant Insurance Company that the quarry 
operation was subsequent to the issuing of the Insurance Policy, and a 
higher rate of premium exists for quarry coverage, and that on the 
entire record the policy did not cover the quarry operation and the judg- 
ment should be rendered dismissing the award. We cannot so hold, 
from the findings of fact of the Commission before set forth. 

I n  A. Clarence Caudle's testimony is the following: "Q. I n  your 
policy you classified truck driving, repairmen, htdpers, garagemen, and 
blacksmiths? -411s. : Yes, sir. Q. Now, what kin11 of business were you 
engaged in at  the time you took this policy out? Ans. : Well, my b&- 
ness has been, as I tried to explain it to Mr. IHeston (agent for the 
Insurance Company) at  the time that I bought this policy, consists of 
contract hauling. Probably I'll put three or four trucks under a shovel, 
or 1'11- Q. Under the shovel, explain that?  A. 1 mean a steam shovel. 
Then I rent branches by the month; I have about three or four that 
consist of hauling stone, unloading steel, cemen,;, I explained to him 
at the time I taken my policy out; they tell me that I am covered. 
A. Consists of hauling stone, branch gravel, sand, unloading steel, 
cement, limestone, contract hauling under a shoveling; I presume that is 
about all it covered. Q. Was the deceased a blacksmith? dns . :  Yes, 
sir, we have to have a blacksmith. We have picks, mattocks, shovels, 
pitchforks, all in our line of work. Q. Did lie work on the tools 
in your regular line of work? Ans.: Yes, sir. Q. Did he work on tools 
not connected specifically to your pit or quarry, as they call i t ?  Ans. : 
Sharpened any kind of tools which we might hare which consisted of 
shovels, picks, and mattocks, and also steel; that is about all the work 
we did have for a blacksmith." 

I n  Blassingame v. Asbestos Co., 217 N .  C., 223 (233), it is written: 
"In Johnson v. Hosiery Co., 199 N. C., 38 (40), this Court said: 'It 
is generally held by the courts that the various Compensation Acts of 
the Union should be liberally construed to the end that the benefits 
thereof should not be denied upon technical, narrow, and strict inter- 
pretation.' We see nothing prejudicial to defendants. I n  I1 Schneider, 
Workmen's Compensation Law (2d Ed.), part sec. 554, at pp. 2002-3, 
we find: 'Courts may not interfere with the findings of fact, made by 
the Industrial Commission, when these are supported by evidence, even 
though it may be thought there be error.' 'The rule . . . is well 
settled to the effect that, if in any reasonable view of the evidence it will 
support, either directly or indirectly, or by fair inference, the findings 
made by the Commission, then they must be regarded as conclusive' 
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(citing a wealth of authorities). Courts cannot demand the same preci- 
sion in the finding of Commission as otherwise might be if the members 
were required to be learned in the law." Graham v. Wall, ante, 84 
(88). 

I n  Bray v. Ins. Co., 139 N .  C., 390 (393), Walker, J., for the Court, 
said: "If the clause in question is ambiguously worded, so that there is 
any uncertainty as to its right interpretation, or if for any reason there 
is doubt in our minds concerning its true meaning, we should construe 
it rather against the defendant, who was its author, than against the 
plaintiffs, and any such doubt should be resolved in favor of the latter, 
giving, of course, legal effect to the intention, if i t  can be ascertained, 
although it may have been imperfectly or obscurely expressed. Grabbs 
v. Ins. Co., 125 N. C., 389." 

The Insurance Company cites provisions of the policy, to sustain its 
contention, as follows : "A11 business operations, including the operative 
management and superintendence thereof, conducted at or from the loca- 
tions and premises defined above as declared in each instance by a dis- 
closure of estimated remuneration of employees under such of the fol- - " 

lowing divisions as are undertaken by this Employer. 1. All industrial 
operations upon the premises. 2. All office forces. 3. All repairs or 
alterations to premises. 4. Specially rated operations on the premises. 
5. Operations not on the premises." I t  will be noted that this says 
"Operations not on the premises." "The foregoing enumeration and 
description of employees includes all persons employed in the service of 
this employer in connection with the business operations above described 
to whom remuneration of any nature in consideration of service is paid." 
T I .  This agreement shall apply to such injuries so sustained by reason 
of the business operations described in said declarations which, for the 
purpose of this insurance, shall include all operations necessary, inci- 
dent, or appurtenant thereto, or connected therewith, whether such oper- 
ations are conducted at the work places defined and described in said 
declarations or elsewhere in connection with, or in relation to, such work 
places.') I t  will be noted that this does not confine the "work places." 
I t  says "or elsewhere in connection with or in relation to, such work 
places." 

Construing these and the previous provisions of the policy us before 
recited, we do not think that a fair and reasonable construction of the 
entire policy would justify the contention of defendant Insurance Com- 
pany. I f  the language of the policy is not clear, but ambiguous, and 
there is uncertainty as to its right interpretation, the doubt is resolved 
against the Insurance Company. 

We think the cases cited by the Insurance Company, Burnett v. Paint 
Co., 216 N .  C., 204, and Paulson v. Indusfrial Accident Commission. 
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(Cal.), 112 Pa., 108, 2m 710, distinguishable from the present action, in 
the light of the language of the insurance policy and the facts found by 
the Industrial  Commission. We here are not a fact-finding body, as we 
have said before. I f  we were, we might sometimes reach a different 
conclusion. I f  there is any competent evidence to support the findings 
of fact  made by the Industrial  Commission, we are bound by those find- 
ings. The  findings of fact  of the Industrial C~~mmiss ion contain also 
other reasons other than what we have set forth, why the award should 
be sustained. Under section 60 of the Compensation Act, the award of 
the Commission is "conclusive and binding as to all questions of fact." 
Chambers v. Oil Co., 199 N.  C., 28 (32). 

We think this case is governed by Kenan v. Mofor  Co., 203 N.  C., 108. 
The able argument and brief of defendant Insurance Company is per- 
suasive but not convincing. 

F o r  the reasons given, the judgment of the court below is 
Affirmed. 

WILLIAM L. ALLISON, TRADING AS STATESVILLE MANUFACTURING 
COMPANY, v. THOMAS H. STEELE AHD WIFE, GRACE BATES 
STEELE, A N D  J. Rf. LYLES, 

and 
WILLIAM L. ALLISON, AN INDIVIDUAL TRADING AS THE STATESVILLE 

MANUFACTURING COMPANY, r. THOMAS H. STEELE AND WIFE. 
GRACE B. STEELE, AND J. M. LYLES. 

(Filed 19 November, 1941.) 

1. Frauds, Statute of, 9 1- 
The purpose of the statute of frauds is to prevent fraud upon individ- 

uals charged with participation in transactions coming within its purview, 
and not to render the parol contracts prescribed void as against public 
policy, and therefore the defense of a statute of frauds must be properly 
invoked by the parties seeking its protection. 

2. Frauds, Statute of, 5 6: Trial 5 2 Q b D e f e n s e  of statute of frauds may 
not be raised by exception to charge when defendants did not object to 
parol evidence. 

Defendants denied the contract declared on, offered evidence that they 
did not enter into the contract, but did not object to plaintiff's parol 
evidence in support of the contract alleged. In making up the case on 
appeal, defendants excepted to the charge for that the court failed to 
charge the lam relative to the statute of frauds, C. S., 564, and contended 
on appeal that plaintiff's eridence disclosed a contract to answer for the 
debt or default of another. R e l d :  Defendants' exception to the charge 
cannot be sustained, the court having had no notice that defendants would 
rely upon the statute, and defendants having waived the defense of the 
statute by failing to properly present such defense. 
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3. Husband and Wife 8 4c- 
In this action seeking to hold husband and wife liable upon the husband's 

alleged agreement to be responsible for materials furnished a contractor 
for improvements made upon their land, there was no evidence that the 
wife consented and procured her husband to make the contract, and 
therefore the wife's motion to nonsuit should have been allowed. 

4. Same: Trial 8 88- 
Plaintiff sought to hold husband and wife liable upon an alleged agree- 

ment to be responsible for materials furnished a contractor for improve- 
ments upon their land. There was no evidence that the wife procured 
her husband to make the contract but the sole issue upon the question of 
liability was whether the husband, with the consent and procurement of 
the wife, entered into the alleged agreement. H e l d :  The issue presented 
an inseparable proposition entitling the husband to a new trial to deter- 
mine the question of his sole liability. 

5. Justices of the Peace 8 3- 
Where materials of a value in excess of two hundred dollars are fur- 

nished under an entire and indivisible contract, and the material fur- 
nisher institutes suit in a justice's court to recover for part of the mate- 
rials furnished and also institutes suit in the Superior Court on the same 
cause of action, defendants' motion to dismiss the action instituted in the 
justice's court for want of jurisdiction should be allowed, since plaintiff 
may not split up his cause of action for jurisdictional purposes and try it 
piecemeal in both courts. 

IN BOTH CASES, the defendants, Thomas H. Steele and Grace B. Steele, 
appealed from Clement, J., at  May Term, 1941, of IREDELL. 

Case No. 380 was begun before a justice of the peace, and from a 
judgment against the defendants was appealed to the Superior Court 
of Iredell County. Case No. 381 was pending in Iredell County Supe- 
rior Court when tr ial  was reached, and both cases were heard together. 
The demands grew out of the same transaction, the evidence was the 
same, as were, for the most part, the objections and exceptions taken 
upon the trial. Those exceptions which are exclusive to the particular 
case will be hereafter noted where pertinent to decision. 

These suits were brought to recover an amount alleged to  be due to 
the plaintiff by the defendants upon a contract under which certain mate- 
rials were furnished to defendant, J. X. Lyles, a contractor, for  use in 
making improvements upon certain property belonging to the defendants, 
Steele. The claims and contentions of the parties are more fully set 
forth in  the record in Case No. 381, and for a better understanding of 
all the matters involved, we consider it first. 

ATo. 381. This case was begun by summons in the Superior Court, 
23 October, 1940. I t  appeared that  a materialman's lien was filed 
9 May, 1940. The plaintiff complains that  some time prior to 5 July ,  
1939, a contract was entered into between the defendants, J. M. Lyles 
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and Thomas H. Steele, and the plaintiff, in which Thomas H. Steele, 
acting for and in behalf of himself and wife, Grace B. Steele, "agreed 
with the plaintiff's employees that they (Steele and wife) would be 
responsible for any material furnished for the erection of a house" on 
certain property; and that in consequence of "said understanding and 
assurance by the defendant, Thomas H. Steele," the plaintiff furnished 
the required material to the amount of $2,212.12, all of which was used 
on the lot described, and demanded recovery of the said sum and that a 
lien therefor be declared upon the property. 

The defendants denied the contract and averred that J. M. Lyles was 
a general contractor to make the improvements on the land described 
and furnish material at  his own expense, and that they had no obligation 
with regard to it except to pay J. M. Lyles the money agreed to be paid 
under his contract with the defendants. The defjsndants further allege 
that credit was extended not to them but to J. M. Lyles upon his own 
proper promise to pay for the materials. I t  is further alleged in the 
answer and further defense that the defendants Steele had made no 
further payments to J. M. Lyles on the contract between them and 
Lyles after having received notice of the claim o.! the plaintiff against 
Lyles; and that there was a balance due said general contractor for his 
creditors, sufficient to pay about one-half of the claims for materials 
furnished the said Lyles, which balance the defendants "are ready and 
willing to pay." The defendants also alleged in their further defense 
that there was pending in the Superior Court of Iredell County at  the 
institution of this suit an action by the plaintiff against the defendants 
upon the same alleged contract and cause of action, and asked that the 
action be dismissed. 

Plaintiff's evidence tended to show that J i m  G ~ a y ,  an employee and 
agent of the plaintiff, had a conversation with Thomas H. Steele, prior 
to the furnishing of the materials pursuant to instructions from Mr. 
Lowrance, a manager for Allison. I t  was in regard to furnishing Mr. 
Lyles materials to erect houses on Steele's lot in Queens Court, and 
witness asked Mr. Steele how it was to be financed, as they did not know 
Mr. Lyles. I n  the witness' own words: "I saw Mr. Steele at  his home 
on Davie Ave. We sat in the living room and I asked him about these 
jobs Mr. Lyles was going to build for him; told him we didn't know 
anything about Mr. Lyles and I came to find out how it was going to be 
financed. Mr. Steele told me that he never started a job until he got his 
commitment on it and his money in the bank and he stood behind that 
bank and the materialmen and would see that no one would lose at  all, 
to go ahead and sell Mr. Lyles, it would be all right, and he would see 
that he would pay. I reported to Mr. Lowrance that Mr. Steele told 
me that it would be perfectly all right, that he would see that the bills 
were paid." The witness further stated that Lyles had told him he was 
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building houses for Mr. Steele and wanted some materials, but did not 
say he had any contract. 

From time to time bills were made against Lyles and were shown to 
Steele and then given to Lyles for payment. The bills for materials 
were all left with Lyles. I n  August, September, and October witness 
presented bills to Lyles and asked him to pay them, and received the 
reply that he had not yet got his money from Mr. Steele. H e  testified 
that Steele had never made any payment. 

Fred Lowrance stated that he went to see Mr. Steele and asked him to 
give a note or pay for the materials and received the reply that as soon 
as the attorneys would close up the loan, he would pay the bills. Hazel 
Taylor testified that she was the bookkeeper and made entries with 
regard to the jobs. The first entry on the "single house" was, "July 28, 
1939, J. M. Lyles, No. 500." This is the improvement involved in 
No. 380, appeal from the justice of the peace. 

The entry showed the first item furnished on Job No. 5246, involved 
in the case begun in the Superior Court and now being considered, was 
on 5 August, 1939, and the last on 10 November, 1939. She was per- 
mitted to say, over objection, that the amount due on this job was 
$2,212.12. This witness stated that the bills were never passed on to 
Mr. Steele, to her knowledge. She further testified that the account was 
carried on the books of the company as "J. M. Lyles, Thomas H. Steele 
Job." Thomas Steele's name was not on the ledger sheet. The book 
account was in the name of "J. M. Lyles, City." 

The defendant, Thomas H. Steele, testified in substance that he had a 
contract with Lyles far  the construction of two houses-No. 500, and 
No. 5246-as a general contract under which Lyles was to furnish all of 
the labor and material at  the price specified for construction at  his own 
expense. H e  denied that he had ever had any conversation with Mr. 
Gray in which he advised the latter that he would see that Mr. Lyles 
paid for materials-"I never made any such statement. I agreed in no 
way or sense to pay for materials which Lyles bought." 

Witness said that he had a conversation with Mr. Lowrance in the 
latter part of April, 1940, which simply concerned where Mr. Lyles was, 
if he was coming back, and if anything had been heard of him. No 
demand was made on him for materials which had been furnished to 
Lyles, nor was he informed that the Statesville Manufacturing Company 
was looking to him for payment. Lowrance did ask him if he still owed 
Lyles anything under the contract, and defendant told him the amount 
which was still due Lyles, and that he was ready to settle at  any time 
Lyles was "ready to close the case." witness further stated that no 
employee of the Statesville Manufacturing Company had ever delivered 
a bill or statement to him for materials used by Lyles, and that no 
material had been delivered to him personally. 

11-220 
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Defendants further introduced billhead of Statesville Manufacturing 
Company dated 1 November, 1939, showing an account stated against 
J. M. Lyles alone for the material sold to him for the Steele jobs. De- 
fendants also introduced ledger sheet of Statesville Manufacturing Com- 
pany for the purpose of showing that the account was carried against 
Lyles alone and credit extended to him. There was introduced also in 
behalf of defendants a letter of the plaintiff to Lyles dated 25 July, 1939, 
in which the plaintiff offered to furnish the material for the duplex 
house to be erected on defendant's property for the sum of $1,420.64, 
delivered to the job. 

Plaintiff in rebuttal introduced summons in the action before G. I. 
Anderson, justice of the peace, issued 7 October, 1939, brought by 
Allison against these defendants and J. M. Lyles, asking for $1'75.00 for 
materials furnished on Lot No. 3 of Queen's Court. 

The defendants, at the conclusion of plaintiff's evidence, and again at  
the conclusion of all the evidence, moved for judgment as of nonsuit 
and renewed their motion to dismiss the action because of the pendency 
of another suit upon the same cause of action. The following issues 
were submitted to the jury: 

"1. Did Thomas H. Steele, with the consent and procurement of the 
codefendant, Grace B. Steele, contract and agree with the plaintiff that 
he would pay for the material used in Job 52461 Answer: 'Yes.' 

"2. I f  SO, in what amount are the defendants indebted to the plain- 
tiff? Answer: '$2,212.12.' " 

To the submission of each of these issues the defendants excepted. 
(Exception No. 8, Record, p. 18.) 

The defendants excepted to the failure of the court to comply with 
C. S., 564, in the following respect: "That the Court failed to instruct 
the jury, in substance, that if it should find that the agreement of 
Thomas H. Steele, if there was an agreement, with the plaintiff, did not 
create an original obligation, was collateral and superadded to the obli- 
gation of Lyles to pay, he remaining liable, and wss not in writing, then 
the agreement would not be enforceable by reason of the statute of frauds, 
and that the first issue should be anwered NO." (Exception No. 9, 
Record, p. 30.) 

Defendants further lodge two exceptions to the failure to instruct the 
jury with regard to the first issue above quoted and the evidence relating 
to the same, that is, ( a )  "what facts it must find from the evidence, 
explaining the law thereon, in order to find that the materials furnished 
by the plaintiff were contracted for with the 'consent and procurement' 
of the defendant, Grace B. Steele," and (b) "that the court failed to 
instruct the jury in substance, that under the evidence in this case, as a 
matter of law, it could not find as a fact that the materials furnished 



N. C.] FALL TERM, 1941. 323 

by the plaintiff were contracted for with the 'consent and procurement of 
the defendant, Grace B. Steele.' " 

Defendants protected the exceptions taken during the course of the 
trial by formal exceptions to the refusal to set aside the verdict for 
errors of law, and to the signing of the judgment. 

N o .  380. This case began by summons before a justice of the peace 
and was for the recovery of $175.00 with interest alleged to be due by 
reason of a contract between plaintiff and defendants, Thomas H. Steele 
and Grace B. Steele and J. M. Lyles, by virtue of which i t  is claimed 
materials were furnished for improvements on property owned by the 
Steeles, being done by Lyles, upon the promise of defendants Steele to 
see that payment was made. As the case was heard conjointly with the 
case later brought in the Superior Court, the evidence as to the contract 
was identical, and exceptions taken on the trial are, for the most part, 
the same. 

Scott  & Collier for plaintiff ,  appellee. 
R a y m e r  & R a y m e r  for defendants T h o m a s  H.  Steele and wife ,  Grace 

B. Steele, appellants. 

SEAWELL, J. X o .  381. I n  this case, as above noted, plaintiff brought 
suit in the Superior Court of Iredell County to recover of the defendants 
$2,212.12, which he claimed to be due him for material furnished on one 
of the jobs included in the improvements made upon defendants' prop- 
erty. Under the alleged contract between plaintiff and defendants, it 
will be noted that defendants denied that they had made any such con- 
tract, and set up that Lyles was an independent contractor who had 
agreed to make the improvements at  a set price, including the furnishing 
of all material, and that the debt, if any, was his. 

The evidence in regard to the contract is fully set out above, and will 
not be repeated here. 

Upon the evidence, the defendants conceive themselves entitled to 
recognition by the court and consideration by the jury of the statute of 
frauds as it relates to a promise to answer for the debt, default or mis- 
carriage of another, which they contend the contract to be, according to 
plaintiff's evidence, if indeed there was any contract at all. I n  this 
respect they urge as prejudicial error that the judge did not distinguish 
the evidence applying to this phase of the case and apply the law thereto. 

No doubt the evidence we find in the record would require serious 
consideration from that point of view, both in the trial court and here, 
and would have demanded an application of the law to the facts in 
appropriate instructions to the jury if the question had been properly 
raised. 
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If  the force and effect of the statute were t c ~  vitiate all contracts 
required by it to be in writing, but which are found to be in parol, and 
to render them unenforceable, virtute legis, simpl,y, as is sometimes the 
case with contracts made void because in contravention of public policy, 
the law itself, without entreaty by the interested party, might stay the 
hand of the court, where the contract, either by virtue of its lack of 
ambiguity or of a determination to that effect by a jury, falls within the 
statute. But the purpose of the statute is to prevent fraud upon indi- 
viduals charged with participation in transactions coming within its 
purview, and not upon the public at  large. The question, therefore, must 
be raised and the statute invoked by the party who seeks to defend under 
it, and not suo sponte by the court. If ,  then, it is the office of the person 
charged with a promise to raise the question of its invalidity under the 
statute, the court, if it is to charge the jury concerning the statute, must 
have timely notice during the trial of his intention to rely upon it. 
Henry v. Hilliard, 155 N .  C., 372, 71 S. E., 439; 25 R. C. L., 692, n. 9. 
Otherwise his conduct may have the effect of wa~ving the statute, that 
being his privilege. Henry v. Hilliard, supra; McGowen v. West ,  7 
Mo., 569, 38 Am. Dec., 468; Moore Lumber Corp. v. Walker,  110 Va., 
775, 67 S. E., 374; see, also, Draper v. Wilson, 143 Wis., 510, 128 
N. W., 66. 

There was nothing said about the statute here until defendants came 
to note their exceptions to the charge, which, under our liberal practice, 
is permitted to be done long after the trial in making up the case on 
appeal. I t  is then, however, too late to apprise the court of an inten- 
tion to rely upon the statute of frauds, and, indeed, an attempt to do so 
in this manner is ineffectual. Cozari v. Land Co., 113 N.  C., 294, 18 
S. E., 337; Ogburn v. Booker, 197 N .  C., 687, 150 S. E., 330; Render 
v. Lillard, 61 Okla., 206, 160 Pac., 705 ; Moore Lumber Corp. r .  Walker, 
supra. 

I n  Henry  v. Hilliard, supra, the court summarized the methods by 
which one charged with such a promise may invclke the statute. "The 
party to be charged may simply deny the contract slleged, or deny it and 
set up a different contract, and avail himself of the statute, without 
pleading it, by objecting to the evidence; or he may admit the contract 
and plead the statute; and in either case the c0ntrac.t cannot be enforced." 
This has been approved in Balentine v. Gill, 218 N.  C., 496, 500, 11 
S. E. (2d), 456, 458. I f  the list is not, indeed, comprehensive in its 
application to all possible situations, it seems clear, at least, that the 
procedure adopted by defendants is insufficient fclr the purpose. They 
did not plead the statute, and, while denying the contract, they did not 
follow this up by objection to the parol evidence offered to prove it. 
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Where the defendant relies upon a denial of the contract and objection 
to the evidence by which i t  is sought to be proved, he merely brings the 
plaintiff to an  impasse, because by the rules of evidence he is not per- 
mitted to show by par01 a contract which the law requires to be in 
writing, Holler v. Richards, 102 N.  C., 545, 9 S. E., 460; Browning v. 
Berry, 107 N .  C., 231, 235, 12  S. E., 195, 196; Jordan v. Furnace Co., 
126 N .  C., 143, 35 S. E., 247; Luton v. Badham, 127 N .  C., 96, 37 S. E., 
143-unless, indeed, that  contract has been written and lost or destroyed, 
or is otherwise rendered unavailable, Gwynn 2'. Sefzer, 48 N .  C., 382; 
Chair Co. 21. Crawford, 193 N .  C., 531, 137 S. E., 577. The rule that  a 
denial of the contract mill raise the question of the statute of frauds only 
where the complaint shows the contract to be in writing, while very 
general, does not seem to obtain here. Jordan 1%. Furnace Co., supra. 

But  there are errors brought up  by defendants' exceptions which cannot 
be overlooked. We find no evidence that  would bind the fenw defendant 
by the promise or contract upon which the plaintiff sues. The defend- 
ants not only objected to the submission of the issue as to the liability of 
Mrs. Steele, but further strengthened their position by exceptions to 
omissions in the charge of any proper application of the law to the evi- 
dence respecting her liability if there should be any evidence to sup- 
port it. 

As to Grace B. Steele, the motion for judgment as of nonsuit should 
have been allowed. As to Thomas H. Steele, the objectionable issue 
presents an  inseparable proposition, and defendants' objection to its 
submission is good. The defendant is entitled to an issue which will 
determine his liability without the involvenlent of any other person as 
procurer where there is no evidence to support it. Colfrane 2'. Laughlin, 
157 N.  C., 282, 72 S. E., 961; Clinard v. Kernerszille, 217 N .  C., 686, 
688, 9 S. E. (2d), 381, 382. F o r  this error, he is entitled to a new trial. 

$0. 380. There are exceptions applicable to this case alone, and one 
which goes to its root-based upon refusal of the motion to dismiss it 
for want of jurisdiction in the justice's court to entertain it. This 
refers to the inability of plaintiff to split u p  his cause of action for 
materials furnished under one indivisible contract so that, a t  his con- 
venience, the items might be divided and suits prosecuted and judgments 
obtained on them separately. Whatever may be the rights of a defend- 
ant  who has suffered such an action to go to judgment before a justice of 
the peace, without appeal, and to what extent a judgment so obtained 
may affect a suit subsequently brought on the same contract as res 
adjudicata, Jarrett v. Self, 90 N .  C., 478, we need not discuss upon this 
appeal. Defendants furnished sufficient record evidence to show the 
bringing of another action in the Superior Court for materials furnished 
on the same contract, and the fact is admitted in the brief. I n  fact, both 
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cases were t r ied together. T h e  plaintiff has  n o  more r ight  t o  spl i t  u p  
his  cause of action and  t r y  one p a r t  i n  the justice's court  and  one p a r t  
i n  the  Superior  Cour t  t h a n  h e  h a s  to  t r y  i t  piecemeal i n  the magistrate's 
court. T h e  motion t o  dismiss the  action brought  before the  justice of 
t h e  peace f o r  lack of jurisdiction should have been allowed. Boyle v. 
Robbins, 7 1  N. C., 1 3 0 ;  Jurrett v. Self,  supra; McPhail v. Johnson, 109 
N.  C., 571, 1 3  S. E., 799. I t  is  unnecessary t o  consider other  exceptions 
i n  t h e  record. 

I n  No. 381, 
A s  t o  Grace  B. Steele, Reversed. 
A s  to  Thomas  H. Steele, N e w  Trial .  
I n  No.  380, on defendants'  motion to dismiss f o r  want  of jurisdiction, 
Reversed. 

ZEB MERRELL v. CARL R. STUART. 

(Filed 19 November, 1941.) 

1. Pleadings 5 U)- 
Upon demurrer, the allegations of fact contained in the complaint and 

relevant inferences of fact necessarily deducible therefrom must be take11 
a s  true. 

2. Champerty § 1 : Contracts 5 '?&Contract betwcen layman and attorney 
under which layman agrees to procure evidence for prosecution of 
action for third party for percentage of recovery held champertous 
and void. 

The facts alleged in the complaint mere to the effect that plaintiff, a 
layman, went to defendant, a n  attorney, and disclosed that he had knowl- 
edge of a cause of action existiug in favor of a third person against the 
administrator of the estate of such third person's putative father to 
recover a portion of the estate, that the parties agreed that  defendant 
should be attorney in such action, that plaintify should make investiga- 
tions and procure witnesses, and should receive a s  compensation for his 
services one-fourth of any recovery, and that thereafter plaintiff caused 
such third person to employ defendant upon cc~ntingent fee. Held:  The 
contract alleged is champertous and void a s  being against public policy, 
and defendant's demurrer to the complaint was properly sustained. 

3. S a m e c o u r t s  will not aid recovery based on champertous contract. 
Where a n  attorney procures judgment for his client and holds the con- 

tingent fee, the champertor seeliing to recover from the attorney the 
amount agreed upon a s  compensation for his services under the cham- 
pertous contract may not contend that even though the champertous con- 
tract is void the attorney nevertheless holds that part of the recovery in 
trust for him, since under the maxim ex turpi c.o?ltractu non oritur actio 
the law will not aid him in any recovery, the luestion of the attorney's 
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right to that part of the recovery agreed to be paid the champertor being 
a matter between the attorney and his client, who is not a party to the 
action. 

APPEAL by plaintiff from Gwyn, J., a t  regular August Term, 1941, of 
MADISON. 

Civil action to recover on contract, heard upon demurrer to complaint. 
Plaintiff in his complaint alleges that  he and defendant are residents 

of Madison County, North Carolina; that  defendant is an  attorney a t  
law engaged in the practice of his profession in said county; that  prior 
to 1 December, 1938, one Charley Chandler, a native and former resident 
of Madison County, died domiciled in Kentucky, leaving an estate of the 
value of about $100,000; that  "Charley Chandler was the putative father 
of a daughter born out of wedlock, whom he recognized and regarded 
as his child, and for whom he had contracted and agreed to make suitable 
provision out of his estate" ; that  during his residence in North Carolina 
prior to moving to Kentucky, said Charley Chandler was a neighbor and 
friend of plaintiff, and plaintiff had some general knowledge of his plans 
and promises to provide for his said daughter;  that  upon the death of 
Chandler others laid claim to all of his property and refused to share i t  
with his daughter, who was compelled to sue for same. 

Plaintiff further alleges : 
"7. That  plaintiff conferred with defendant in regard to instituting 

and prosecut&g proper legal action to recover from the estate of Charley 
Chandler, and from those who had taken possession of all of his prop- 
erty, the share thereof which he had promised and agreed to give to his 
said daughter; and thereupon i t  was mutually agreed by and between 
plaintiff and defendant that  the defendant would handle such legal action 
and for his professional services should receive one-fourth part  of the 
amount recovered plus his actual expenses and that  the plaintiff for his 
services in conducting the necessary and indispensable investigations to 
discover the facts and the names and whereabouts of witnesses and other 
services required in the preparation of said action for trial should receive 
one-fourth part  of the amount recovered, less his share of expenses 
advanced and paid out by the defendant. 

''8. That  in pursuance of said agreement between plaintiff and defend- 
ant, and a t  the special instance, request, and solicitation of the defend- 
ant, plaintiff caused the daughter of the said Charley Chandler to call 
a t  thk office of the defendant in Marshall and to sign the contract pre- 
pared by defendant authorizing and directing the institution and Prose- 
cution df said legal action and agreeing to pay one-half of the amount 
recovered therein as full compensation and settlement for services ren- 
dered therein by plaintiff and defendant. 
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"9. That more than a quarter of a century e1apr)ed between the date of 
the birth of his said daughter and the date of the death of Charley 
Chandler, during most or all of which time he was absent from the State 
of North Carolina and residing in the State of Kentucky, and during 
which time many of the witnesses who knew of his promise and agree- 
ment to provide for his said daughter had died or moved away from 
Madison County, and it was therefore necessary for plaintiff to conduct 
an extended search and inquiry, to spend much time in travel and to 
question a large number of people in different s t d o n s  of the country, 
and to make two or three trips to the State of Kentucky, in order to 
discover the facts upon which the defendant could rely in conducting 
said legal proceedings and prosecute the same to a successful issue, and 
plaintiff's said services represented the major part of all services ren- 
dered in said action and were reasonably worth, and plaintiff earned 
and was justly entitled to receive one-fourth part of the amount recov- 
ered in said action." 

The plaintiff further alleges that upon the {rial  in Kentucky the 
daughter of Charley Chandler recovered judgment against his estate for 
$10,000, and later compromised it for $9,000, which defendant received 
"in his capacity as an attorney and in trust for the daughter of Charley 
Chandler and this plaintiff, and for himself, according to the respective 
rights and interests of each . . . under the aforesaid contracts," 
and is indebted to plaintiff in the sum of $2,250.00, less $50.00 allowance 
for expense and advancements made. 

Defendant in apt time demurred to complaint for that it fails to state 
a cause of action: (1) I n  that the contract alleged is contrary to good 
morals and the public policy of this State, and is illegal and void under 
the laws of North Carolina. (2)  In that it appears upon the face of 
the complaint "that the services alleged to have been rendered were 
voluntary upon the part of the plaintiff, that the plaintiff had no interest 
in the matters in litigation, and that any acts plaintiff alleges he may 
have done in furtherance of said litigation or ass~stance to either of the 
parties thereto was champertous, and that if plaintiff rendered any of the 
services alleged in the complaint such services were in the nature of 
maintenance, and that the plaintiff cannot recover for such serrices if 
any he rendered." 

The court below, upon hearing had by consent at chambers in the 
courthouse at  Asheville, North Carolina, sustained the demurrer. 

Plaintiff appeals to the Supreme Court and assigns error. 

Jas .  E. Rec tor  for plaint i f f ,  appellunt.  
S m a t h e r s  & Meek ins  for d e f e n d a n f ,  appellee. 
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WINBORNE, J. That the complaint is subject to successful attack 
by demurrer, we are in accord with the court below. 

At the outset it is appropriate to note that the common law offenses 
of champerty and maintenance have been considered and condemned in 
this State, notably in these cases : Martin v. Amos (1851), 35 N .  C., 201 ; 
Barnes v. Strong, 54 N .  C., 100; Munday v. Whissenhunt, 90 N .  C., 
458. Compare Smith v. Hartsell, 150 N .  C., 71, 63 S. E., 172. 

A review of these cases is deemed pertinent. 
I n  Martin v. Amos, supra, the Court held that a bond executed by 

defendants for payment of $200 to plaintiffs conditioned that plaintiffs 
"break the will" of a deceased person of whom defendants were widow 
and next of kin, "or if they failed to break the will, should pay all the 
costs of the suit that shall be brought," is void on the ground-of mainte- 
nance and being against public justice. Nash, J., speaking for the 
Court, said: "The object of all laws is to repress vice and to promote 
the general welfare of the State; and no one can be assisted by the law 
in enforcing demands founded on a breach or riolation of its principles. 
Hence springs the maxim of common law 'ex turpi contractu ion  o&r 
actio.' I t  is the public good that allows a contract to be impeached for 
the illegality of the consideration . . . A defendant therefore . . . 
may . . . prove that the consideration upon which it was given is 
illegal, as being immoral or contrary to public policy. Among the latter 
the most prominent are contracts affecting the course of justice. They 
are the most prominent because every individual in the community is 
interested in the pure and upright administration of the laws," and, 
continuing, "Maintenance is an offense against public justice, and is 
defined by Justice Blackstone 4 Com., 134, to be 'an officious intermed- 
dling in a suit that no way belongs to one by maintaining or assisting 
either party, with,money or otherwise, to prosecute or defend it . . . 
Champerty is a species of maintenance being a bargain with a plaintiff 
or defendant to divide the subject in dispute, if they prevail, whereupon 
the champertor is to carry on the suit at  his own expense.' 911 contracts, 
then, founded upon either or both of these offenses are absolutely void. 
I n  this case . . . there was an officious intermeddling by plaintiffs 
in a suit that no way concerned them, and assisting the obligors with 
money in carrying on a suit to be commenced. Such a contract is 
immoral and illegal, and a court of law cannot lend its aid to enforce it." 

I n  Barnes v. Strong, supra, there was involved a contract.between a 
father and son, made during the pendency of a suit against the father, 
whereby the son agreed to defend the suit for the father, in consideration 
of receiving a part of the property in controversy, in case of success. 
The Court held the contract to be within the prohibition of the common 
law against champerty and hence void. ~ L f f l e ,  J., writing for the 



I N  T H E  SUPREME COURT. 

Court, said: "Maintenance in a court of justice is 'where one officiously 
intermeddles in a suit depending in any such court which no way belongs 
to him, by assisting either party with money, or otherwise, in the prose- 
cution or defense of any such suit.' 1 Hawk. P. C1., ch. 27, Tit. Mainte- 
nance. (Champerty is the unlawful maintenance of a suit in considera- 
tion of some bargain to have part of the thing in dispute or some profit 
out of it.' Ibid., Tit. Champerty. 

"These offenses are of the same nature, the latter being an aggravated 
species of the former." And, continuing, it is said that from the authori- 
ties on the subject, champerty is an offense at  common law, and prevails 
in this State, being retained under the common law statute in 1 Rev. 
Stat., chapter 22 (now C. S., 970). The Court further cited the case 
of Lathrop v. Bunk, 9 Metcalf, 489, in which the Supreme Judicial 
Court of Massachusetts stated : "Maintenance and champerty . . . 
are deemed illegal, not from the consideration that all the expenses of 
the litigation are to be borne by a stranger, but in reference to the evils 
resulting from officious intermeddling, and upholding another's litiga- 
tion by personal services as well as money." 

I n  Munday ti. Whissenhunt, supra, Merrimor, J., writing for the 
Court, said: "One Jones had brought his action in the Superior Court 
of Alexander County against the testator of the defendants, to recover 
a tract of land. The plaintiff in this action was in no way a party to or 
interested in that suit. He  was a stranger to it, and not related to the 
defendant therein. He  was not a lawyer, but a layman, and not author- 
ized to manage or defend suits for other people in courts of justice. 
Nevertheless, he entered into a contract, the substance of which was that 
the plaintiff in this case should aid the defendant in the action men- 
tioned, in defending and managing his case, and receive as compensation 
for his services in that respect one-half of the land in controversy, or one 
half its value, if the defendant should secure it, or if the suit should be 
compromised, then one-half of whatever might b,. realized or saved by 
such compromise; and if the defendant should entirely fail of success, 
the plaintiff was in that case to get nothing for hi3 services. This comes 
clearly within the meaning of mainteuance and champerty. I t  was not 
the business of the plaintiff to advise about and manage law suits, and 
he had no authority to do so. He  interfered in a litigation that in no 
way concerned him, and engaged to help one of the parties to it (the 
defendant), exactly how, does not appear, but in some effective way, and 
to receive as pay for his services one-half of whatever advantage might 
be realized by his employer. This is precisely what the law forbids. 
I t  does not tolerate or permit such interference. I f  the plaintiff might 
so interfere in the case referred to, he may do so in any case, and to any 
extent. If he may do so, every other person may do likewise; and it is 
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easy to see that  the result would be that  all manner of combinations and 
conspiracies would be brought about to prevent and stifle justice, some- 
times in one way and sometimes in another. I t  is a wise, wholesome 
and necessary provision of the law, justified by the experience of ages, 
that  men shall not interfere in lawsuits in which they have no interest, 
to help one party or the other in consideration of a part  of the fruits of 
litigation. Such contracts are not only invalid, but it is indictable a t  
the common law to so interfere." 

On the other hand, in Smith v. Hartsell, supra, the Court, in opinion 
by Hoke, J., held that  an  agreement of a party to give aid in  the prose- 
cution of a suit in the determination of which he has an  actual interest 
is not invalid for maintenance or champertye But i t  is said that  : "This 
position in no way conflicts with the decision of this Court in i l lunduy  
v. Whissenhunt, 90 N.  C., 458." 

Furthermore, the policy of the law in this State as to contracts in 
contravention of good morals or of the public policy of the State is 
further exemplified in Pierce v. Cobb, 161 N. C., 300, 77 S. E., 350, and 
in  Waggoner v. Publishing Co., 190 N .  C., 829, 130 S. E., 609. I n  the 
former, in holding certain notes void, payment of which was conditioned 
upon certain divorce being obtained in  a court of competent jurisdic- 
tion, the Court, through Walker, J., said : "No contract which is against 
good morals or the public policy of the State will be enforced by its 
courts. I f  the consideration upon which it is based is illegal, the courts 
will leave the parties where i t  found them, and will lend their aid to 
neither of the parties. The law will give no sanction to a transaction 
which involves the violation of its principles, nor will i t  afford a remedy 
to compel either of the parties to perform its obligation . . . When 
parties are in  pari delicto i n  respect to an  illegal contract, and one 
obtains advantage over the other, a court will not grant  relief"; and in 
the Waggoner case, Stacy, C .  J., speaking to the subject, uses this lan- 
guage: "It is undoubtedly the law that  whatever contravenes sound 
morality, or is contra bonos mows, vitiates any contract and renders void 
any engagement founded upon it. ' E z  turpi contractu nctio non oritur' 
was the maxim of the common law and it is still good today. S o  action - 
can be maintained on an  immoral or iniquitous contract. J l u n d a y  z.. 
Whissenhunt, 90 N. C., 458. The courts will not paddle in muddy water, 
but in such cases the parties are remitted to their own folly." 

Moreover, the courts generally hold that  a contract between an  attorney 
a t  law and a layman whereby the layman, in consideration of a share of 
the attorney's fee, or something else of value, undertakes ( 1 )  to procure 
the employment of the attorney by a third person to prosecute contem- 
plated litigation, or (2 )  to furnish evidence to an attorney, who is em- 
ployed in existing or contemplated litigation, is champertous and con- 
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trary to public policy. 14 C. J. S., 369, C. & M ,  see. 28; Langdon v. 
Conlin, 67 Neb., 243, 93 N. W., 389, 60 L. R. A., 429, 10 Am. St. Rep., 
643, 2 Ann. Cases, 834; Holland v. Sheehan, 108 Minn., 362, 122 N. W., 
1, 23 L. R. A. (N. S.), 510, 17 Ann. Cases, 687; Johnson v. Higgins 
(Del.), 7 Boyce, 548, 108 A., 647; Carey v. Gossom, 204 Mo. App., 695, 
218 N. W., 917; Brown v. Durham (Okla.), 53 :P. (2d), 551; Dufeau 
v. Dresbach (Wash.), 194 P., 547, 16 A. L. R., 1430. 

I n  Langdon v. Conlin, supra, a case strikingly similar to that at bar, 
this headnote epitomizes holding of Supreme Court of Nebraska in this 
language: "A contract between an attorney and one who is not such an 
attorney, by which the latter agrees to procure employment of the former 
by third persons for the prosecution of suits in courts of record, and also 
to assist in looking after the procuring witnesses whose testimony is to 
be used in the cases, in consideration of a share of the fees which the 
attorney shall receive for his services, is against public policy and void." 

Also, in Holland 2). Sheehan, supra, it is held by the Minnesota 
Supreme Court that, "A contract between a layman and a lawyer, by 
which the former undertakes and agrees in consideration of a division 
of the fees received by the latter, to hunt up and bring to the attorney 
persons having causes of action against railroad companies for personal 
injuries, is contrary to public policy and void." 

And in Duteau v. Dresbach, supra, the Supreme Court of the State of 
Washington, holds that "A contract by a layman with an attorney who 
has taken a case on a contingent fee, to seek out the witnesses and keep 
in touch with them and assist in every way possible to obtain a judgment, 
for a share in the fee, is void as against public policy." 

Furthermore, there is a well defined rule that an agreement by a 
layman, who is a stranger in interest or relationship, to carry on-the 
prosecution of a suit for a share in the recovery is champertous and void. 
This is true whether strictly conforming to the definition of champerty 
or not. 10 Am. Jur., 561, C. & M., 15 and 16. See, also, Annotations 
16 A. L. R., 1433. 

Besides, an agreement by a person without prior interest in a claim or 
controversy becomes champertous or contrary to public policy when it 
contemplates litigation and, for a share of the recovery, calls for procure- 
ment of evidence essential to success. 14 C. J. s., 356, C & M., see. 23. 

On the other hand, a contract of employment simply to secure infor- 
mation concerning a case or to ascertain the testimony available for a 
fixed compensation is generally held not to be in contravention of public 
policy, and under such circumstances it is immater~al whether the person 
employed be an attorney at law, a professional detective, or a mere 
layman. See Annotations 16 A. L. R., 1433, at :!435. See, also, Mfg.  
Co. v. Bank,  145 N. C., 319, 59 S. E., 72. 
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I n  the present action, accepting as true the allegations of fact con- 
tained in the complaint, and relevant inferences of fact, necessarily 
deducible therefrom, as we must do in testing by demurrer thereto the 
sufficiency of the complaint to state a cause of action, Ballinger c. 
Thomas, 195 N. C., 517, 142 S. E., 761; Toler v. French, 213 N .  C., 360, 
196 S. E., 32; Ins. Co. v. McCraw, 215 N .  C., 105, 1 S. E. (2d), 369; 
Parks v. Princeton, 217 N.  C., 361, 8 S. E. (2d), 217, this is the case: 
Plaintiff, a layman, friend and former neighbor of Charley Chandler, 
knowing that Chandler, formerly a resident of Madison County, North 
Carolina, and putative father of a "daughter born out of wedlock" more 
than a quarter of century before, for whom he had agreed to make pro- 
vision out of his estate, had died in Kentucky, leaving a large estate there 
which was then claimed by others, who refused to share it with her, and 
having "some general knowledge" of Chandler's plans and promises in 
that respect, conferred with defendant, an attorney at  law, in regard to 
a suit by the daughter to recover a share of the estate of Chandler. 
Whereupon, plaintiff and defendant agreed among themselves that de- 
fendant would be the lawyer in the case, and that plaintiff would get up 
the evidence "required in the preparation of said action for trial," and 
each would receive a fourth bf the recovery. And then, pursuant to 
that agreement, plaintiff, "at the special instance, request and solicita- 
tion of defendant," '(caused the daughter of Chandler to call at  the ofice 
of defendant" and "to sign the contract, prepared by defendant, author- 
izing and directing the institution and prosecution of such legal action'' 
and agreeing to pay one-half of the amount recovered thereon "as com- 
pensation for services rendered by defendant and by plaintiff." 

Such a contract between a layman and an attorney at law, in the light 
of the principles hereinabove stated, is contrary to public policy and 
void, and will not support a cause of action in this State. 

However, it is contended by plaintiff in brief filed in this Court that 
defendant, by virtue of his office as attorney at  law, obtained and holds 
in trust the one-fourth of the amount recovered in the suit in Kentucky, 
now claimed by plaintiff. Even so, under the facts as alleged, plaintiff 
may not profit thereby. This is a matter for the consideration of the 
daughter of Charley Chandler, in whose behalf the recovery was ob- 
tained. She is not now before the Court, and her right, if any, to said 
fund is not now presented. 

The judgment below is 
Affirmed. 
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ALBERT V. MEDLIN v. THE MUTUAL LIFE INSURANCE COMPANY OF 
NEW YORK. 

(Filed 19 November, 1941.) 

1. Insurance 34a- 
An insured, even though permanently disabled, is not totally disabled 

within the meaning of a disability clause in a life insurance policy if he 
is able to engage with reasonable continuity in his usual occupation or 
in any occupation that he is physically and ments~lly qualified to perform 
substantially the reasonable and essential duties incident thereto. 

2. Insurance § 34e-Insured's own evidence held to show that he was not 
totally disabled within meaning of disability insurance. 

In this action by insured to compel insurer to continue to pay him dis- 
ability benefits under the provisions of the policy of insurance in suit, 
insured's own evidence, considered in the light most favorable to him, 
i s  held to show that notwithstanding insured's admitted permanent dis- 
ability during the period in question, insured performed executive and 
supervisory duties in connection with his firemarks and trucking busi- 
nesses, that his activities resulted in substantial profit and amounted to 
a great deal more than "odd jobs of a comparatively trifling nature" and 
therefore insured was not totally disabled within the terms of the dis- 
ability clause in suit, and insurer's motion to nonsuit should have been 
allowed. 

APPEAL by defendant from Pless, J., a t  February Term, 1941, of 
WAKE. 

On 6 November, 1922, the defendant issued to the plaintiff a life 
insurance policy for $4,000.00, containing, inter a%a, the follo~ving pro- 
vision: "If the Insured, after payment of premiums for a t  least one full 
year, shall, before attaining the age of sixty years and provided all past 
due premiums have been duly paid and this Policy is in full force and 
effect, furnish due proof to the Company a t  its Home Office either ( a )  
that  he has become totally and permanently disabl6.d by bodily injury or 
disease, so that  he is, and will be, permanently, continuously and wholly 
prevented thereby from performing any work for  compensation, gain or 
profit, and from following any gainful occupation, or (b )  . . . The 
Company will, during the continuance of such diability, waive payment 
of each premium as it becomes due, commencing with the first premium 
due after approval of said due proof. . . . The Company will, 
during the continuance of such disability, pay to the Insured a monthly 
jncome a t  the rate of ten dollars for each one thousmd dollars of the face 
amount of this Policy." 

The defendant waired the premiums due on and paid the plaintiff the 
permanent and total disability benefits prorided by the policy from 1932 
to 1 January ,  1939, when it notified plai~itiff thzt  i t  woultl no longer 
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waive premiums or pay benefits. Whereupon, the plaintiff instituted 
this action against the defendant to compel the further waiver of pre- 
miums and a continuation of the payment of the disability benefits. 

The cause was submitted to a jury upon the following issues: "Has 
the plaintiff, since Janua ry  lst ,  1939, been totally and permanently dis- 
abled by bodily in jury  or disease so that  he is and will be permanently, 
continuously and wholly prevented thereby from performing any work 
for compensation, gain or profit and from following any gainful occu- 
pation? 2. What  amount, if any, is the plaintiff entitled to recover of 
the defendant ?" 

The jury answered the first issue "Yes," and the second issue "Pay- 
ment in full, with interest." There was an  agreement between the parties 
that  in the event the first issue should be answered in the affirmative the 
second issue should be answered as i t  was answered, and in the event the 
first issue should be answered in  the negative the second issue should be 
answered nothing. There was no controversy as to the amount involved, 
the sole question being as to whether the plaintiff was entitled to recover 
any amount whatsoever. 

From a judgment for the plaintiff predicated upon the verdict and the 
agreement the defendant appealed, assigning errors. 

B u n n  & Arendel l  for plaint i f f ,  appellee. 
P o u  & E m a n u e l  and Lou i s  W .  Dawson  for de fendan t ,  appel lant .  

SCHENCK, J. The sole question presented by the exceptive assign- 
ments of error is as to whether the court erred in refusing to allow the 
defendant's motion to dismiss the action or for judgment as in case of 
nonsuit duly lodged when the plaintiff had introduced his evidence and 
rested his case and renewed when all the evidence on both sides was in. 
C. S., 567. 

~ h k  question presented involves the interpretation of and the applica- 
tion to the evidence in the case of the clause in the policy which reads: 
"that he ( the insured) has become totally and permanently disabled by 
bodily injury or disease, so that  he is, and will be, permanently, con- 
tinuously and wholly prevented thereby from performing any work for 
compensation, gain or profit, and from following any gainful occupa- 
tion." 

The appellant admits in its brief that  there is evidence of the insured's 
being "permanently disabled" but denies that  there is evidence of his 
being totally disabled, its brief reading as follows: "It  may be frankly 
conceded a t  the outset that  no attempt was made to controvert the plain- 
tiff's testimony as to his physical condition; but the defendant contended 
that  whether or not the alleged physical disability did exist, the plaintiff's 
own evidence and that  of his witnesses demonstrated conclusively that 
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the plaintiff was not only not prevented from performing work for gain 
or profit, but that he did in fact regularly perform such work and did 
engage in various gainful businesses; and therefore that he was not 
entitled to any recovery under said disability provisions." 

So that the question ultimately left for us is was there sufficient evi- 
dence to be submitted to the jury upon the issue of the insured's (the 
plaintiff) being totally disabled so that he is, and will be, wholly pre- 
vented from performing any work for compensation, gain or profit, and 
from following any gainful occupation. 

The testimony of the plaintiff himself when vonstrued in the light 
most favorable to him tends to show that in 1919, while a traveling shoe 
salesman, he conceived the idea of a fireworks business as a side line, and 
that he opened up a fireworks stand on the side oi' the highway; that in 
1922 he extended this business by engaging in the wholesale of fireworks 
under the trade name of Dixie Fireworks Company; that the plaintiff 
married in 1925; that he continued his shoe sale business and his fire- 
works business from 1922 till 1929; that in 1929 he discovered his eye- 
sight was failing and gave up his shoe sale business; that he bought s 
local insurance business in Zebulon and operated it at  a loss for a year 
and a half and sold it out;  that in 1932 he filed a claim with the defend- 
ant company alleging total and permanent disability, and commencing 
in May, 1933, the company paid him disability benefits through Decem- 
ber, 1938, when it ceased such payments; that the fireworks business 
increased from year to year, that he did not a t t d  to the office work, 
as this was done by Mrs. Medlin, that he "directed the employees around 
there and told them what to do," and that he "hired and fired people 
around the Dixie Fireworks Company," that both he and his wife signed 
the checks for the business, that the employees were paid by him and 
Mrs. Medlin, and she and he, who owned the business, shared in the 
profits; that he does his banking with the Peoples Bank 8: Trust Com- 
pany, and from year to year he has given financial statements to it, and 
negotiated with it about borrowing money and that he and his wife 
signed the notes given to the bank; that in 1935 his wife and he serviced 
stands on a 50-50 basis, that is, they supplied the nierchandise and shared 
the profits equally with the persons operating the stands; that his busi- 
ness on this basis continued to grow, "so much so t'lat I engaged lobbyists 
in the 1937 Legislature to oppose fireworks bills," and that he came 
to Raleigh and made a personal appearance before the committee in 
opposition to the fireworks bills; in 1937 he signed a radio contract with 
W P T F ,  and gave a check for $100.00 for radio advertising, that either 
he or his wife signed radio contracts with Rocky Mount and Charlotte; 
that in 1937 he went north for several weeks in connection with the sale 
of fireworks and opened stands for the sale thereof in Washington and 
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southern Maryland; there the salesman, Mr. Tayman, sold the goods on 
commission basis and "at the close of the season he brings the money in 
and gives it to Mrs. Medlin while I am there, I don't leave Maryland 
and Washington until that season is ended, and we have settled with 
Mr. Tayman; and that business is in the name of the Dixie Fireworks 
Company of Zebulon"; that he got in touch with Mr. Tayman and put 
in a little place at  Cottage City, Maryland, in 1936 or 1937 ; that he was 
also up there a t  Cottage City, Maryland, in 1938, and in 1938 he went to 
both New York and Boston to see fireworks companies; "in 1938 we 
shipped some fireworks out of Zebulon into other States, into Ohio prin- 
cipally. The way I got orders from way up there was they sent samples, 
Philip knew these people and that was Philip Seigelof's business. . . . 
Philip Seigelof is an Italian ; I think I first met him at Havre de Grace, 
Maryland. I am not sure whether this was in 1937 or 1938. He  was 
introduced to me as a fireworks manufacturer. . . . Up until the 
time I met Seigelof all we did was to job fireworks; we bought them 
and sold them; and when I met Seigelof I got the idea of having fire- 
works manufactured at  Zebulon on our place of business. . . . After 
he had been there awhile I built a number of small one-room houses to 
accommodate the manufacturing for Seigelof, these were built on my 
property in or near Zebulon. . . . Mr. Pierce was an employee of 
Dixie Fireworks Company, and he had orders from me and Mrs. Medlin 
to get whatever Seigelof needed, and it was charged to him, and the 
Dixie Fireworks paid for it. . . . The arrangement with Mr. Seige- 
lof continued until his death. I helped manufacture or helped finance 
that manufacturing business. I am familiar with the catalogues. About 
the material that went in there, Mrs. Medlin stuck them things on the 
page and Mr. Pierce did most of the writing; and I knew that most of 
it was going in. Mrs. Medlin and I both told him what to write. I n  
the catalogue it reads: 'We are the largest distributors of fireworks in 
the entire South.' I think we are the largest distributor of fireworks 
in the entire South. . . . I n  addition to that we imported fireworks 
from China"; that in 1938 he had a wal.ehouse on the Washington- 
Baltimore Boulevard at  Cottage City, Maryland, and he spent two or 
three weeks there around the 4th of July season 1938, that he purchased 
a license for the business there which was paid for by him and was issued 
in his name; that he has been "up there," Cottage City, Maryland, in 
1939, and every year since for about three weeks during the 4th of July 
season, and paid licenses to carry on the fireworks business, that he was 
finally required to pay both wholesale and retail license to Cottage City; 
in 1939 he signed a contract with the National Fireworks Company of 
Boston in the name of the Dixie Fireworks Company for $2,254.00 
worth of fireworks; that in 1940 he came to Raleigh and rented a room 
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and displayed an  advertisement in the lobby of the S i r  Walter Hotel 
and negotiated unsuccessfully for fireworks business incident to the State 
Fair ,  and repeated this experience in 1941; tha t  i n  1935 he signed a 
financial statement to the bank showing his net worth to be $26,875.00, 
in 1936 he signed a similar statement showing his net worth to be 
$28,700.00, in 1938 he signed a similar statement showing his net worth 
to be $37,073.82, and in  1939 he signed a similar statenlent showing his 
net worth to be $46.365.25: that  he submitted all of these statements 
to the bank from time to time when he was trying to borrow money from 
it, and that  they were correct. 

The testimony of Mrs. Medlin, the wife of the plaintiff, is practically 
to the same effect as that  of her husband, except she states "I am the 
operating head or manager of the business (fireworks business). . . . 
Mr. Medlin is not physically able to do any work or assume any respon- 
sibilities. The only thing that  he does with this fireworks business is he 
signs some checks, either Mr. Pierce or I will write those checks out and 
he signs them and he answers the telephone sonletimes. Mr. Medlin's 
presence is not necessary a t  Zebulon for the operation of the Dixie Fire- 
works Company, because i t  has been run when he wasn't there for three 
rnonths a t  a time. When he goes to Hot  Springs the office is not closed 
up, it is open and the business goes on exactly like it does when he is 
there. . . . The fireworks season lasts two months out of each year, 
that  includes the 4th of Ju ly  and Christmas." 

There being ample evidence of the plaintiff's pcnrmanent disability, the 
ultimate question confronting us is reduced to whether the testimony of 
the plaintiff himself negatives his allegation and contention that  he is, 
and will be, wholly prevented from performing any work for compensa- 
tion, gain or profit, and from following any gainful occupation. 

This Court has frequently construed total anll permanent disability 
clauses in life insurance policies to mean that  the insured cannot recover 
disability benefits if he is able to engage with wasonable continuity in 
his usual occupation or in any occupation that he is physically and 
mentally qualified to perform substantially the reasonable and essential 
duties incident thereto. This rule of law has be1.n given application to 
the extent of denying benefits to an  insured who, though suffering from 
a severe disability, continues to work a t  a gainful occupation. 

I n  Thigpen 11. Ins. Co., 204 N. ('., 551, 168 S. E., 845, the widow 
of a farmer and the beneficiary under an  insurance policy held by her 
husband, containing a waiver of premium and disability benefit clause 
to the effect that  if the insured should furnish proof that  "he has been 
wholly and continuously disabled by bodily injuries or disease other 
than mental, and will be permanently, continuously and wholly prevented 
thereby from pursuing any occupation whatsoever for remuneration or 
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profit," such waiver and benefits would accrue, instituted suit against 
the company issuing the policy, alleging that  she had furnished proof 
that  the insured prior to his death was so disabled and that  the waiver of 
premiums and the payment of the disability benefits had been refused. 
The evidence as to whether the insured was wholly disabled was conflict- 
ing, except i t  was not controverted that  he had received $40.00 per month 
as a court crier u p  to the time of his death. I n  upholding a judgment 
of nonsuit this Court said:  "The ultimate question is whether the in- 
firmities and disabilities of the insured wholly prevented him 'from 
pursuing any occupation whatsoever for remuneration or profit.' Must 
such a question be submitted to a jury, or, upon admitted facts, is it  a 
question of law for the court? Ordinarily, such questions must be sub- 
mitted to a jury ;  but in the case a t  bar i t  is admitted that  from January  
till June, a few days prior to his death, the insured received $40.00 per 
month as compensation for his services as court crier for the county court 
of P i t t  County. I t  is true that  physicians and many other prominent 
citizens of the community testified that  the insured was neither physi- 
cally nor mentally capable of discharging such duties. Nevertheless it is 
beyond question that  the services of the court crier were satisfactory to 
the public authorities, because they actually paid him his monthly 
stipend of $40.00." 

I n  Boozer  v. Assurance  Soc ie t y ,  206 K. C., 848, 175 S. E., 175, we 
find the following: "Conceding that  there was evidence a t  the trial 
tending to show that  plaintiff suffered a permanent disability from dis- 
ease, while he was insured by the defendant, and before he had attained 
the age of 60 years, we must hold that  there was no evidence tending to 
show that  the disability was total. A11 the evidence shows that  plaintiff 
was able to  perform and did perform the duties of his employment up  
to and including the day of his discharge, which terminated his insur- 
ance. For  this reason there was error in the refusal of the court to 
allow defendant's motion, a t  the close of all the evidence, for judgment 
as of nonsuit. See T h i g p e n  v. Ins. Co.,  204 N. C., 551, 168 S. E., 845." 

The principle that an  insurance company is liable to an insured under 
policies of insurance containing disability provisions similar to the 
policy in suit only if the insured becomes both permanently and totally 
disabled to pursue any occupation for conlpensation or profit has been 
enunciated in many cases in this jurisdiction. See Hill v. Inswrance  Co. .  
207 N .  C., 166, 176 S. E., 269; W h i t e s i d e  c. Assurance  S o c i e f y ,  209 
N .  C., 536, 183 S. E., 754; Lee  v. dssvrcznce Soc ie t y ,  211 N .  C., 182, 
189 S. E., 626. 

The evidence of the plaintiff not only fails to show that  the insured 
in  the case a t  bar mas wholly disabled to pursue any occupation for gain 
or profit but shows affirmatively that  he, together with his wife, operated 
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and conducted a very successful business, a business that was his "idea" 
and which was well on the way of development when he was married, 
and which continued to grow by such leaps and bounds that the plaintiff 
was able after being forced by the failure of his eyesight in 1929 to give 
up his "regular line," the shoe sale business, to rnake a livelihood for his 
family and himself out of the former "side line," the fireworks business, 
and to increase his net worth thereby from 1935 to 1939 from $26,875.00 
to $46,365.25, nearly $20,000.00. 

We do not concur in the contention of the appellee's brief that such 
services as the evidence tends to show the plaintiff rendered to the fire- 
works business or such things as the ~laiht i f f  did therefor were mere u 

"odd jobs of a comparatively trifling nature," which would not preclude 
recovery, as was the case in Leonard 2,. Insurance Co., 212 N .  C., 151, 
193 S. E., 166; Smith v. Assurance Society ,  205 N .  C., 387, 171 S. E., 
346. 

The services the plaintiff rendered and the things he did were execu- 
tive in  their nature. but nonetheless material and essential for the very 
existence of the business. One cannot read the record without being 
impressed with the business acumen, even genius, the plaintiff displayed 
in his conception, organization and operation of the fireworks business. 
Handicapped, as he doubtless was by his faulty eyesight and physical 
infirmities. he nevertheless kept a constant and careful supervision of 
the business, being continuously on the lookout to extend and increase 
its volume, making trips and negotiating contracts and looking after the 
financing and successfully upbuilding of the business to a point where 
it furnished a livelihood for himself and wife and children, and provided 
employment for many others, and withal increaciing his net worth nearly 
$20,000.00 in five years. Such services, attended with such results, 
cannot be properly designated as ,  "odd jobs of a comparatively trifling 
nature." 

The case a t  bar is distinguishable from Guy v. Insurance Co., 206 
N.  C., 118, 172 S. E., 885, wherein an involuntary nonsuit was reversed, 
in that the plaintiff in the G u y  case, supra,  was a farmer, accustomed 
to doing farm labor, and the evidence tended to show that while he could 
no longer do farm labor, he could nevcrthelesci "direct his business of 
farming for compensation and profitn-the holding being in effect that 
since the evidence tended to show that the plaintiff could no longer per- 
form the farm labor, which he was accustomed to perform, although he 
could direct his business of farming for compenllation and profit, that an 
involuntary nonsuit was erroneously entered. I n  the case at  bar the 
plaintiff was not a laborer, but an executive, the originator, organizer 
and operator of the business, and his own testimony tends to show that 
he has continuously remained the executive head of the business and has 
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continuously performed the services that he rendered the business from 
its incipiency. The fact that the plaintiff was unable to perform physi- 
cal labor for the business, which the evidence fails to reveal he ever 
performed, did not disable him from performing the work he had been 
accustomed to perform for the business, executive service, for compensa- 
tion and gain. 

We have omitted to comment upon the evidence relating to the hauling 
and trucking business of the plaintiff for the reason that the fireworks 
business is by all of the evidence the principal source of occupation and 
income of the plaintiff. However, it appears that the plaintiff's activi- 
ties with relation to this business were proportionately as great and as 
essential as they were in behalf of the fireworks business--executive and 
supervisory in their nature. 

We reach the conclusion that the testimony of the plaintiff himself 
and his other evidence, when construed in the light most favorable to 
him, giving him the benefit of every reasonable inference and intend- 
ment to be drawn therefrom, while it tends to establish the plaintiff's 
permanent disability, it negatives his allegation and contention that he 
has been, since 1 January, 1939, and will remain totally disabled, so 
that he will be wholly prevented thereby from performing any work for 
compensation, gain or profit, and from following any gainful occupation, 
and that, therefore, the motion of the defendant for a judgment as in 
case of nonsuit should have been allowed. The case is remanded that 
judgment may be entered accordant with this opinion. 

Reversed. 

BROCK BARKLEY, ADMINISTBATOR OF JOHN M. PRIVETTE, DECEASED, v. 
J. L. THOhfAS AND C. B. HELMS. 

(Filed 19 November, 1941.) 

1. Appeal and Error 9 37- 
Where the parties waive a jury trial and agree that the court should 

hear and determine the entire controversy, the flndings of fact made by 
the court, supported by competent evidence, are as binding and conclusive 
as the verdict of a jury. 

2. Executors and Administrators Ij 13b- 
A petition for the sale of lands to make assets to pay debts of the 

estate must set forth the amount of debts outstanding against the estate, 
the value of the personal estate and the application thereof, a description 
of all the legal and equitable real estate of the decedent with the esti- 
mated value thereof, and the names, ages, and residences, if known, of the 
devisees and heirs at law, C. S., 79, and further the devisees and heirs at 
law must be made parties to the proceedings, C. S., 80. 
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A11 administrator cannot maintain an action against his intestate's 
grantee to declare the estate conveyed forfeited upon the contention that  
the grantee had breached the condition subsequent in the deed, and that  
sale of the land was necessary to pay debts of t'he estate, the heirs a t  law 
not being parties and the requirements of a petition to sell lands to make 
wsets  not being set forth. 

4. Deeds 5 14b- 
A11 absolute deed followed by stipulation that the sole consideration 

for the conveyance is the agreement of the parties of the second part to 
support and take care of the party of the first part for,the remainder of 
his life, with provision that if the parties of the second part fail  or refuse 
to do so then the coilveyance should become null and void, creates a fee 
upon condition subsequent. 

The breach of the condition subsequent contained in a deed entitles the 
grantor during his life, or his heirs after his death, to bring suit for the 
land or to declare the estate forfeited, but does not entitle the adminis- 
trator to bring such suit, C. S., 159, not being applicable. 

6. Same--Evidence held sufficient t o  support finding t h a t  grantees did not 
breach condition subsequent. 

Findings to the effect that defendants mere grantees in a deed contain- 
ing a condition subsequent that the grantees should support and take 
care of grantor for the remainder of his life, that  the grantees gave the 
grantor a home until they were advised that  he should be cared for in a 
wnatorium, that he was admitted by the sanatorium as a person unable 
to pay, that thereafter the grantees paid for his laundry and furnished 
1)ersonal necessities until his death from tube'~culosis, that prior to his 
death the sanatorium was advised of the convtlyance but made no effort 
to have the conveyance canceled during the graqtor's lifetime and did not 
bill grantees for the grantor's maintenance, and that  the grantor never 
requested a reconveyance and made no edort to have the deed canceled, 
18  hcld sufficient to support the court's finding that the grantees did not 
breach the condition subsequent. 

APPEAL by  plaintiff f r o m  Johrzslon, Special Judge, a t  28 Ju ly ,  1941, 
Special Term,  of NEC~LENBURG. Affirmed. 

T h i s  is a civil action brought by plaintiff, administrator  of J o h n  31. 
Privet te ,  against defendants to have a cer tain deed made  by J o h n  M. 
Privet te ,  who died intestate, on 26 Augast,  1940, set aside and declared 
nul l  arid void. 

O n  18 March,  1937, a deed was made by  J o h n  M. Pr ive t te  t o  defend- 
ants,  who agreed to support  h i m  the balance of his life-on fai lure  the 
deed to become nul l  and  void. T h e  plaintiff contends t h a t  the  condi- 
tions of the  deed were breached and J o h n  M. Pr ive t te  was p u t  i n  the  
Mecklenburg Sanatorium, where he  died indebted to the  Sana tor ium i n  
the sum of $1,324.40. "Wherefore, plaintiff prays judgment t h a t  the  
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deed set out in paragraph 4 be set aside and declared null and void to 
the end that said property may be sold to make assets and for judgment 
against the defendants for the amount of the rents and profits less any 
sums expended by the defendants for the care and support of the said 
John M. Privette." 

The defendants denied that they had breached their contract and that 
the deed was null and roid. ~ h &  allege that they are absolute owners 
of the real estate conveyed by the deed in fee simple. The defendants 
further demur ore  fenus to the complaint. 

The judgment of the court below was as follows: "This cause coming 
on to be heard before the undersigned, at which time a jury trial was 
waived and the entire matter submitted to the court to determine the 
rights of the parties; after hearing the pleadings and the evidence offered 
by both parties the court finds the following facts: That J. M. Privette 
was a man of some years of age, having a son and daughter, both of 
whom are living in some western state. He had no other kinsmen in 
North Carolina; that he was the owner of some real estate on the States- 
ville Road, near the City of Charlotte, worth anywhere from $650.00 to 
$1,000.00; that on the 18th day of March, 1937, he conveyed this prop- 
erty to the defendants, Thomas and Helms, by an absolute deed with the 
following in the face of the deed : 

" 'The sole consideration of this conveyance is the agreement of the 
parties of the second part to give the party of the first part a home with 
said parties of the second part and support and take care of the said 
party of the first part for and during the remainder of his natural life, 
and should they, the said parties of the second part, hereafter refuse or 
fail to carry out or perform said agreement, then this conveyance shall 
thereupon become null and void and the party of the first part is entitled 
in any such event to the immediate possession and use of said property, 
but due the parties of the second part reasonable compensation for all 
expenditures and services rendered theretofore on account of this con- 
veyance, less the amount of the worth of the use of said property while 
in the possession of the said parties of the second part,' 

"That immediately thereafter the said Privette went into the home of 
the defendants, Thomas and Helms, Thomas being a widower, and Mrs. 
Helms being his daughter, all living in one household; that the said 
Privette remained in said home until about the middle of Spril ,  1938, 
when it was noticed that he was coughing a great deal, not resting well 
at night, etc., and upon advice of friends, Mrs. Helms took him to the 
Necklenburg Sanatorium, the same being a public institution run by 
the County of Mecklenburg for the treatment of tuberculosis, and under 
the supervision of Dr. Seay. When Dr. Seay examined the said Prirette, 
he found that he was suffering from a far  advanced case of tuberculosis, 
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and advised that for his own health and the health of the ~ u b l i c  that the 
said Privette should be committed to said hospitd, and there remain for 
treatment. He  further advised that all members of the Thomas and 
Helms household, having been exposed to the sputum of the said Privette, 
should be examined and see whether'or not they had contracted tubercu- 
losis ; that thereupon, about the 14th day of April, 1938, the said Privette 
entered said Sanatorium and remained there until August 26, 1940, when 
he died as a result of tuberculosis, the sanatorium being unable to arrest 
the ravages of the disease. 

"That when Privette entered the hospital the superintendent in charge 
of the said hospital was advised that he was wi1,hout means, and there- 
upon agreed to- take him in to the hospital withont pay, but did state 
that he thought that his friends should pay his laundry bill, which would 
amount to approximately one dollar per month; that thereafter, and 
prior to the death of the said Privette, the court being unable to find the 
exact date, the sanatorium was advised of the conveyance hereinbefore 
mentioned, but no effort was made on the part of the sanatorium, and 
no effort was made on the part of the said Privette, to have said con- 
veyance canceled, during the lifetime of the said Privette, and the court 
is unable to find that Privette ever did request ihat the property be re- 
conveyed to him or that there had been a failure in consideration. 

 h he court further finds as a fact that the defendants herein were 
never forwarded any bills by the sanatorium for any amount other than 
the laundry bill of the said Privette, and the court further finds that 
such necessities as a set of false teeth, some pajamas and other things 
that the said Privette needed personally were furnished to him by the 
defendants when requested either by Privette or by the hospital, and that 
the defendants paid such bills as were rendered to them by the sana- 
torium. 

"As above stated, the said Privette died on or about August 26, 1940, 
in the sanatorium, and thereafter, to wit: upon March 7, 1941, Brock 
Barkley was duly appointed administrator of his estate by the clerk of 
the Superior Court of Mecklenhurg County ar.d the sanatorium filed 
with him its bill for $1,323.40, the same being a charge of $1.50 per day 
for the time that the said Privette -was in the said sanatorium, plus 
certain X-rays and other incidents necessary to his treatment; that no 
such bill was ever rendered to the defendants during the life of the said 
Privette. 

"The court further finds as a fact that the said Privette was carrying 
certain insurance in a fraternal order. which insurance had been allowed 
to lapse, and the defendants paid the back dues to reinstate said insur- 
ance, and kept the payments of the same up until his death, which 
amounted to $ . .  . . . .  , as shown by the receipts pr'3duced by the defendant 
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Thomas, and as a result thereof, enough money was received from said 
insurance to properly and decently bury the remains of the said Privette 
without expense to Mecklenburg County or anybody else. 

"Upon these facts the court is of the opinion and so holds that the 
plaintiff is not entitled to recover, and the action is dismissed. This 
8th day of August, 1941. A. Hall Johnston, Judge presiding." 

To the signing of the foregoing judgment and the judgment itself, 
plaintiff excepted, assigned error, and appealed to the Supreme Court. 

James L. DeLaney for plaintiff. 
Thaddeus A. Adams for defendants. 

CLARKSON, J. I n  the record is the following: "A jury trial was 
waived and the entire matter submitted to the court to determine the 
rights of the parties." 

I n  Blackburn v. Woodmen of the World, 219 N .  C., 602 (606), we 
find: "The court below, whom it was agreed could find the facts, found 
the facts contrary to defendant's contentions. I t  was bound by the 
findings of fact by the court below to the same extent as if a jury had 
SO found.'' 

We think, on the facts found by the court below, there being compe- 
tent evidence to sustain them, that there is no error in the judgment. 
The property in controversy is real estate. I f  there was a forfeiture the 
property mould descend to the heirs at  law of John M. Privette. To 
sell land to make assets to pay debts, the method is set out in the statutes 
as follows : 

N. C. Code, 1939 (Michie), sec. 79: "The petition, which must be 
verified by the oath of the applicant, shall set forth, as far  as can be 
ascertained: 1. The amount of debts outstanding against the estate. 
2. The value of the personal estate, and the application thereof. 3. A 
description of all the legal and equitable real estate of the decedent, with 
the estimated value of the respective portions or lots. 4. The names, 
ages and residences, if known, of the devisees and heirs at  law of the 
decedent." 

Section 80, in par t :  "No order to sell real estate shall be granted till 
the heirs or devisees of the decedent have been made parties to the pro- 
ceeding, by service of summons, either personally or by publication, as 
required by law," etc. 

I n  Neighbors v. Evans, 210 N. C., 550 (553), is the following: "In 
MciVeill v. McBryde, 112 N.  C., 408 (411-12), it is said: 'We think, 
however, that the petition is deficient in that it does not comply with 
section 1437 of the Code (now C. S., 79), which requires that it shall 
set forth "the value of the personal estate and the application thereof." 
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I t  simply states that  the personal estate "is wholly insufficient to pay 
his (intestate's) debts and the costs and charges of administration." The 
purpose of the statute, in requiring the particulars therein mentioned to 
be stated in the petition, was to enable the courl, to see whether a sale 
was necessary; but the present allegation wholly fails to give any such 
information. I t  is important that  the requirements of the statute should 
be observed, and we must sustain the demurrer upon this ground. Sh ie lds  
v. McDowel l ,  82 N .  C., 137.'" W a t s o n  v. Peterson,  216 N .  C., 343 
(345). 

The provision in the deed was a condition subsequent. I I e l m s  v. 
H e l m s ,  135 N .  C., 164-rehearing 137 N. C., 5306. At  page 207, we 
find: "Then follow the words, if inserted, 'If h s  fails to support, this 
deed is to be void.' These are apt  words to create a condition subsequent. 
I f  no title was to pass, then there was no necessity for declaring that  the 
deed should be roid." At pp. 208-9, i t  is written: "We find in  1 3  Cyc., 
689, the law laid down as held by the Supreme Court of the United 
States as late as 1878: 'If the condition subsequent is broken, that  did 
not ipso facto produce a reverter of the title. The estate continued in 
full force until the proper step was taken to con~ummate  the forfeiture. 
This could be done only by the grantor during his lifetime and after his 
death by those in privity of blood with him. I n  the meantime, only the 
right of action subsisted and that  could not be conveyed so as to vest 
the right to sue in a stranger.' R u s h  c. R. R., 97 U .  S., 613; 1 Jones 
on Conveyances, 728; Xico l l  v. Railroad,  supra  (12 N .  Y., 121),  
where the question is discussed and decided. Bu t  where a fee simple 
without a reservation of rents is granted upon a condition subsequent, as 
in this case, there is no estate remaining in the gr,intor. There is simply 
a possibility of reverter, but that  is no estate. There is not even a possi- 
bility coupled with an interest, but a bare possibility alone. I t  has been 
said that  such possibilities were assignable in equity, but those were 
interests of a very different character. Chancellor Kent says: 'A court 
of equity will never lend its aid to direst an  estate for the breach of a 
condition subsequent.' Kent Com., 130." 

I n  B r i f t a i n  c. T a y l o r ,  168 N .  C., 271 (273), ij; is stated: "The stipu- 
lation in the deed for support and maintenance is not like those found in 
the cases to which the learned counsel for defendant has referred in his 
brief and argument, such as H e l m s  v. H e l m s ,  13!i N .  C., 164; McCardle  
11. K e n n e d y ,  92 Ga., 198 (44 ,Zm. St., 85) ; and P o u n a l  1 . .  T a y l o r ,  10 
Leigh, 172 (34 Am. Dec., 725)) where the stipulation merely for support 
and maintenance of the grantor. or someone else, with no words of strict 
condition or forfeiture was held to be nothing more than a covenant, for 
the breach of which damages could be recorered, and constituted a charge 
upon the land. But  this provision is not of that  kind, for i t  expressly 
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stated in the deed that if the grantee failed to comply with the require- 
ment of support and maintenance, the deed should be 'null and void.' 
This is a condition subsequent by its very terms, and also according to 
the authorities. . . . (p. 273). The language of the deed under 
consideration leaves no doubt as to what the parties intended. I t  is 
plain, intelligible, and explicit. The grantor conveyed the estate up011 
the condition that she should be supported, and provided, in order to 
coerce its performance, that if the grantor failed to do so the deed should 
be void and of no effect, which means no more or less than the estate 
should cease in the grantee and revest in her;  for if the deed becomes 
void, the grantee can no longer take under it, and the estate cannot be 
in abeyance, it must vest in the grantor. . . . (pp. 276-7). I t  is 
unquestionably true that not only the grantor, during his life, but his 
heirs, or privies in blood, after his death, may take advantage of the 
breach of a condition subsequent, and bring suit for the land or to declare 
the estate forfeited. Sheppard's Touchstone, 125; Tiedeman on Real 
Property, sec. 207; Den ex- em. Soufhard 11. Cenfral R. Co., 26 N.  J .  L., 
21; Hooper v .  Cummings,  45 Me., 359; Avslyn  c.  Ward ,  1 Vesey, Sr., 
422; 4 Kent Comm., 127; 2 Cruise Digest, ch. 2, see. 49. Ruch  v .  Rock 
Island, 97 U. S., at p. 696, held that 'If the conditions subsequent were 
broken, it did not ipso facfo produce a reversion of the title. The estate 
continued in full force until the proper step was taken to consummate 
the forfeiture. This could be done only by the grantor during his life- 
time and after his death by those in privity of blood with him.' . . . 
(p. 271). I t  is not necessary to decide whether anyone other than the 
grantor and his heirs can take advantage of a forfeiture arising from 
the breach of a condition subsequent, as the plaintiffs in this case are the 
heirs of the grantor, Margaret Taylor." Hunt ley  v. McBrayer, 169 
N. C., 75. 

The only question on this aspect: Was there sufficient evidence to 
show a violation of the condition subsequent? We think not. The court 
below found the facts on competent evidence. "The sanatorium was 
advised of the conveyance hereinbefore mentioned, but no effort was 
made on the part of the sanatorium, and no effort was made on the part 
of the said Privette, to have said conveyance canceled, during the life- 
time of the said Privette, and the court is unable to find that Privette 
ever did request that the property be reconveyed to him or that there 
had been a failure in consideration." 

C. S., sec. 159, is not applicable under the record facts in this case. 
On the entire record we think the facts found by the court below 011 

competent evidence supports the judgment rendered. 
For the reasons given, the judgment of the court below is 
Affirmed. 
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W. A. RAYNOR AND H. T. BARTIIOLOhIEW, ON BEHALF OF THEMSELVES A N D  

ALL OTHER CITIZENS AND TAXPAYERS OF THE TOWN OF LOUISBURG, r. 
T H E  COMMISSIONERS FOR T H E  TOWX O F  LOUISBURG, W. C. 
WEBB, MAYOR OF SAID TOWN, ANL) T. K. STOCXARD, CLERK OF SAID 
TOWN. 

(Filed 19 November, 1941.) 

1. Municipal Corporations ?j 19a-Specifications in  belated advertisement 
fo r  bids and results therefrom held not t o  meet statutory requirement 
of competitive bidding. 

Plaintiffs restrained commissioners of a municipality from proceeding 
further under a contract for machinery for  its water and power systems on 
the ground that  the commissioners had failed to submit the contract for 
competitive bidding after due advertisement as  required by statute. After 
temporary order was issued the municipality advertised for bids for parts 
of machinery manufactured by a particular manufacturer and for diesel 
engines of a specified horsepower to replace diesel engines of the same 
manufacturer, a s  a unit, and specified that  bids should state the trade-in 
allowance for the diesel engines replaced. Held: The specifications in the 
advertisement for bids unnecessarily discouraged the submission of bids 
for the two new diesel engines which might have been furnished separately 
by other manufacturers or dealers if the specifications had invited instead 
of discouraged competitive bidding, and under the circumstances, the be- 
lated advertisement, resulting in the submission of only one bid by the 
manufacturer to whom the contract had been given, and that a t  the con- 
tract price, does not cure any want of authority (on the part of the com- 
missioners to enter into the contract. 

2. Same- 
Ch. 305, Public Lams 1903, does'not authorize the town of Louisburg to 

contract for machinery for its water and sewer system and electric light 
plant in a sum in excess of $1,000 without submitting the same to com- 
petitire bidding after due advertisement. C. S., 1316 ( a ) ,  2830. 

3. Same- 
The requirements of C. S., 1316 ( a ) ,  2830, that municipal contracts for 

expenditures in excess of $1,000 must be submitted to competitive bidding 
after due advertisement a re  mandatory, and a contract made in contraven- 
tion of the statutory requirements is u l t r a  wires and void. 

4. Same- 
The statutory provision that a municipality may let a contract for 

expenditures in excess of $1,000 without advertisement "in cases of special 
emergency" constitutes an exception to the general rule, and the commis- 
sioners of a municipality may not declare an emerg:ency where none exists 
and thus defeat the provisions of the law, nor is such finding by the 
municipal board upon competent evidence conclw3ire on the courts, but 
the courts may review the evidence and determine whether an emergency 
a s  contemplated by the statute does iil fact exist. 



N. C.] FALL TERM, 1941. 349 

5. Same-- 
The meaning of the word "emergency" within the statutory exception 

to the rule requiring municipal contracts for expenditures in excess of 
$1,000 to be submitted to competitive bidding after due advertisement, is 
not susceptible to precise definition and each case must, to some extent, 
stand upon i ts  own bottom, but in any event the term connotes a n  i m m e  
diate and present condition and not one which may or may not arise in 
the future or one that is  apt to arise dr may be expected to  arise. 

6. Sam-Evidence held t o  show t h a t  n o  emergency existed which would 
relieve municipality of duty t o  advertise for  bids fo r  municipal power 
machinery. 

Evidence tending to show that  the engines used in a municipal water, 
sewer and power system had been in use for a number of years so that 
some of them needed replacement and others needed repairs, that  a break- 
down of one or more engines might result in a failure of the water supply, 
and that because of the national emergency these conditions were accentu- 
ated and the securing of machinery or materials for repairs and replace- 
ment was becoming more and more difficult, is held insufficient to show 
"an emergency" such a s  to relieve the municipality of the requirement of 
submitting the contract to competitive bidding after due advertisement, 
since the statute requires advertisement only for one week, it  not being 
made to appear that a successful bidder could not be required to proceed 
with dispatch in making the required replacements. 

7. Taxation 8 3 b  
Where the expenditure for replacements of machinery for a municipal 

water and power system are to be paid solely out of the revenues thereof, 
the hypothesis that the diversion of profits of the systems for this purpose 
would decrease the amount of profits paid into the general fund and 
therefore incidentally require an increase in the municipal tax rate is of 
no significance upon the constitutional limitation upon the increase in the 
public debt without a vote. 

APPEAL by plaintiffs f r o m  Carr ,  J., a t  Chambers, June ,  1941. F r o m  
FRANKLIN. 

Y a r b o r o u g h  & Y a r b o r o u g h  for plainf i f f s ,  appellants.  
N a l o n e  & Malone for defendants ,  appellees. 

SEAWELL, J. T h e  plaintiffs, taxpayers  of the  town of Louisburg, 
brought this action in behalf of themselves and o ther  taxpayers  and 
citizens t o  enjoin the defendants, commissioners of the  town, f r o m  pro- 
ceeding fur ther  under  a n  qllegedly u l t ra  v ires  contract with a manufac-  
t u r e r  and  dealer i n  diesel engines which the  commissioners proposed to 
buy f o r  use i n  the municipal ly owned power plant.  T h e  plaintiffs 
obtained a temporary restraining order, and  upon the hearing of the 
order to  show cause, the  judge dissolved the injunction. T h e  plaintiffs 
appealed. 
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The plaintiffs contend that defendants had no authority to enter into 
the contract, and that the attempt to do so was void because their action 
was and is in contravention of C. S., 1316 ( a )  and 2830 (Michie's Code, 
1939), and in violation of the restrictions thereby imposed. C. S., 1316 
( a )  and 2830 require municipal contracts necessitating the expenditure 
of $1,000 or more to be submitted to competitive bidding upon one week's 
advertisement, except in case of "special emergency involving the health 
and safety of the people or their property." 

The defendants admit that they entered into a contract with Fair- 
banks, Morse and Company to furnish and install certain machinery, 
including two diesel engines of large horsepoww, and to repair and 
replace parts of machinery furnished by Fairbanks, Morse and Company 
already in use in the municipally owned power plant, at a price in excess 
of $40,000, without advertising or submitting the (contract to competitive 
bidding, but they claim such action to be a valid exercise of authority 
for several reasons; first, that the contract is for replacement of machin- 
ery and parts made only by Fairbanks, Morse and Company, and that 
no other maker or dealer would or consistently could enter into such 
competitive bidding if advertised; and second, that the transaction falls 
within the exception to the statutory restriction on the power to contract 
because of the existence of a "special emergency" within the meaning of 
the statute. These are the principal contentions; but they further con- 
tend that such authority is given them by chapter 305, Private Laws of 
1903, and that, at any rate, an advertisement calling for competitive bids 
and the response thereto by Fairbanks, Morse and Company, all taking 
place while the restraining order was in force, were curative of any want 
of authority theretofore existing. 

Considering these propositions in somewhat reverse order, we do not 
regard the advertisement and its results as curing any want of authority 
on the part of the commissioners to enter into the contract if they had 
none theretofore, although it was evidently intended to cure the contract 
made with Fairbanks, Morse and Company, and, on account of the 
specifications, could scarcely be considered as inviting competition. I t  
was in the following form: 

"Bids on Diesel Engines and Equipment 
"Sealed bids will be received by the Town of Louisburg, North Caro- 

lina, until 5 P.M. May 16, 1941, at  the City Clerk's office, for the fur- 
nishing and installing of Diesel engines and equipment as follows: 

"Two, 225 HP, slow-speed, heavy-duty, Dies21 Engine Generating 
Units, to replace two present 150. HP Fairbanks, Morse semi-Diesel 
Generating Units, utilizing the existing foundations, and for the change- 
over of 
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"One, Fairbanks, Morse 360 HP, Type YVA, Generating Unit, 
change-over consisting of replacement of heads, cylinders, pistons, con- 
necting rods, bearings, and other miscellaneous working parts, as covered 
by specifications. 

"In submitting bids, trade-in allowance for the two 150 HP Units 
which are being replaced must be stated. 

"The Town proposes to buy this equipment delivered and installed 
complete, and financed on a basis of a minimum of 72 monthly payments, 
payable from the net revenues of the light and water departments only, 
first payment to be made 30 days after completion of installation and 
acceptance by the town. 

"Specifications covering this work are available from the office of the 
City Clerk. 

"The Town of Louisburg reserves the right to reject any and all bids. 
"T. K. STOCKARD, 

"Town Clerk, Louisburg, Tu'. C." 

There was, in fact, no bona fide bid in response to this advertisement. 
Since Fairbanks, Morse and Company, the only concern submitting a 
bid, declared therein that  i t  was relying upon the original contract, 
naming the old contract price. 

The contention that advertising and competition might be dispensed 
with on the ground that  the required machinery could be furnished only 
by Fairbanks, Morse and Company is not tenable. The contract could 
not be considered as one entirely of repair and replacement of parts. 
It involved furnishing anew two large and powerful diesel engines, the 
price of which must have constituted the greater part  of the large expen- 
diture, and which, no doubt, if the specifications had permitted, might 
have been furnished by other manufacturers and dealers. These specifi- 
cations, however, and we do not think by reason of necessity, were framed 
so as to discourage open competitive bidding. 

From an  examination of chapter 305, Private Laws of 1903, authoriz- 
ing the town of Louisburg to issue bonds for the purpose of establishing 
a system of waterworks and sewage and an  electric light plant, i t  is 
clear that  such statute can in no way affect the present controversy. 

Except where the power is legitimately exercised within the limits of 
the exception therein provided, C. S., 1316 ( a )  and 2830 (Michie's Code, 
1939), prohibiting a municipality from making a contract the estimated 
cost of which amounts to or exceeds $1,000, unless proposals for the 
same shall have been invited by advertisement in the manner required 
by the statute, must be considered mandatory, and a contract made ill 

contravention of its terms is ultra wires and void. The exception applies 
"in cases of special emergency involving the health or safety of the 
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people or their property." McQuillen, 2nd Ed., Vol. 3, sees. 904-1379. 
"The requirement of competitive bidding in the letting of municipal 
contracts is uniformly construed as mandatory and jurisdictional, and 
nonobservance will render the contract void and unenforceable." Mc- 
Quillen, op. cit., see. 1287, pp. 859-860; Real ty  Co. v. Charlotte, 198 
N. C., 564, 150 S. E., 665. 

The governing board of a municipality cannot declare an emergency 
where none exists and thus defeat the provisions of a law. While we 
may treat their determination with some degree of liberality respecting 
the conditions supposedly giving rise to the emergency, the board does 
not possess a legal discretion in the matter and its findings are not 
beyond review. 44 C. J., 102; Mullon v. Kansas C i t y  W a t e r  W o r k s ,  
144 Mo. App., 104, 128 S. W., 764. Judicial opinion differs somewhat 
as to the consideration which should be given the declaration of munici- 
pal authorities that an emergency exists and the manner in which the 
evidence upon which the findings are made may be reviewed. Los  Angeles 
Dredging Co. v. Long Beach, 210 Cal., 348, 291 I'ac., 839; Continental 
Construction Co. v. Lawrence, 297 Mass., 513, 9 I T .  E. (2d), 550. The 
city council or aldermanic body, by whatever name called, is not a court 
whose findings of fact are binding upon appellate courts where there is 
evidence to support them. Moore v. Lambeth,  207 N .  C., 23, 175 S. E., 
714. 

Administrative boards, although necessarily called upon to find facts 
upon which they base their action, are not usually immune from review 
of their conclusions, although there may be some evidence to support 
them, unless the law of their creation or some supplemental statute 
makes them so. Familiar instances of such statutory provision may be 
Iound in the Workmen's Compensation Act, c h a ~ t e r  120, Public Laws 
1939, section 60 (C. S., 8081 [ppp], Michie's Code), and the Unemploy- 
ment Compensation Act, chapter 1, Extra Session, 1936, section 11, and 
amendments (C. S., 8052 [ll] [m], Michie's Code). 

I t  is generally held that where the statute does not in terms confer 
authority on the municipal council to declare an emergency, but only 
creates an exception to the prescribed mode of contracting, predicating 
the power of the council on the existence of the emergency as a fact, the 
court may review the findings as to the existence of the emergency and 
declare that no emergency exists. Continental COY struction Co. v. Law- 
rence, supra, 111 A. L. R., 699; Merrill v. Lowell, 236 Mass., 463, 128 
N. E., 862; Green v. Ogan, 60 Wash., 309, 114 Pac., 457; T o b i n  v. 
Sundance,  45 Wyo., 219, 17 P. (2d), 666. I t  has been held that the 
declaration that an emergency exists, in a resolution preliminary to the 
making of a contract, is prima facie evidence of the existence of the 
emergency and places the burden upon the party attacking the declara- 
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tion. Los Angeles Dredging Co. v. Long Reach, supra; Morgan v.  Long 
Beach, 57 Cal. App., 134, 207 Pac., 53. To the contrary is Continental 
Construction Co. c. Lawrence, supra: "Nor do we think that such a 
declaration has any presumptive or evidential force in establishing the 
existence in fact of an emergency." I n  Moore v. Lambeth, supra, upon 
the issue there joined, it was held that the burden was upon those who 
claim to exercise the power under the exception to establish the facts 
upon which the asserted power is based. "One who claims the benefit 
of an exception in the statute has the burden of showing that he comes 
within the exception," citing a number of North Carolina cases sustain- 
ing the rule. 

The restriction placed upon contracts of municipalities is of the 
gravest importance to citizens and taxpayers, and the policy represented 
by the statute is no doubt the outcome of experience. I n  preservation 
of the purpose of the statute and because the power sought to be exer- 
cised is in relaxation of the restriction and found in an exception which 
bases it upon the existence of special facts, we do not think that the 
simple resolution declaring an emergency should be invested with any 
presumptive effect. Moore v. Lombeth, supra. But decision of this 
point is not essential to decision in this case, since, reviewing all the 
evidence, we do not find that it discloses an emergency within the con- 
templation of the statute. 

While perhaps a precise definition of "emergency" as fulfilling the 
requirements of the statute is not possible, and each case must, to some 
extent, stand upon its own bottom, we hold that the emergency which 
would relieve the town council of the duty of advertising for competi- 
tive bids must be present, immediate, and existing, and not a condition 
which may or may not arise in the future or one that is about to arise 
or may be expected to arise. 

The evidence before the hearing judge does not seem to have gone 
much further than to show that the towr, was operating its water, sewage 
and power system with four engines, some of which were old and needed 
replacement, while others not so long in use needed repairs. Some of 
this machinery was said to have passed the age at  which replacements 
are ordinarily made. I t  was suggested that the town was growing and 
that demands upon the power plant would increase. As against this 
condition, it was pointed out that if there should be a breakdown of one 
or more engines in the plant, sufficient protection would not be afforded 
the citizens in the furnishing of water for consumption and sewage and 
against fires. The evidence also tended to show that because of the 
national emergency existing with respect to the public defense, not only 
were these conditions accentuated, but it was becoming, and would 
become more difficult to secure proper machinery or material for repair 
and replacement. 

12-220 
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As against this, it should be noted that the ad~ertisement required by 
the statute is simply for one week, and there seems to be no reason why 
a successful bidder might not have been required to proceed with dis- 
patch in making the desired replacements. 

Speaking to this situation, it is said in S a f o r d  v. City of Lowell, 255 
Mass., 220, 151 N. E., 111 : "It would be to misuse language to describe 
the condition which existed April 15th) as a 'special emergency involving 
the health or safety of the people or their property.' Without attempt- 
ing an exact or all-inclusive definition, i t  is manifest that the language 
does not apply to a condition which may clearly be foreseen in abundant 
time to take remedial action before serious damage to the health or to 
the safety of person or property is likely to occur. Without doubt, lack 
of foresight and failure to take proper precaution to meet contingencies 
which any prudent person would anticipate might occasion a condition 
which would jeopardize public health and safety, itnd to which the words 
of the statute would be applicable. I t  would be remarkable, however, if 
the legislators used them to describe such a situation. I t  is not to be 
supposed that they intended to make it possible for municipal officers to 
avoid advertising for bids for public work by merely delaying to take 
action to meet conditions which they can foresee until danger to public 
health and safety has become so great that the slight further delay 
caused by advertising will entail calamity. No such imminent 
danger of calamity existed here." Tobin 2;. Sunda:zce,  supra,  84 A. L. R., 
902 ; McQuillen, op. cit., supra,  see. 1295 ; Dillon, Municipal Corpora- 
tions, 5th Ed., Vol. 2, see. 802. We conclude that the evidence. as it 
stood before the judge hearing the order to show cause, was not sufficient 
to bring the commissioners within the exception upon which they rely, 
and the attempted exercise of power in making the contract was ul t ra  
v ires  and void. 

We do not feel that it is necessary at  this time to deal with the con- 
stitutional question which the plaintiffs desire to present. We do not, 
however, think that the fact, if it is a fact, that the tax rate in the town 
will be incidentally increased by withdrawal of a certain part of the 
income of the power plant and water system heretofore applied in relief 
of current expenses is of significance in that respect. 

Upon examination of the whole evidence before the hearing judge, 
we are of opinion that the injunction should have been continued to the 
hearing. The order dissolving the injunction is therefore 

Reversed. 
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7.77. A. WYNNE v. JOSEPH L. CONRAD. 

(Filed 19 November, 1941.) 

1. Venue 5 3: Courts 5 2c- 
Venue is not jurisdictional and may be waived, and therefore when a 

defendant does not press his motion to remove to the county of his resi- 
dence he waives his rights thereunder, and the Superior Court in which 
the action was instituted retains jurisdiction, and may hear and determine 
the controversy. 

2. Courts 5 2c- 
Where a cause in any manner comes before the judge of the Superior 

Court after a motion made before the clerk, the judge acquires jurisdic- 
tion to determine the entire controversy and is not required to remand 
the cause to the clerk for the determination of the motion made before 
him. C. S., 637. 

3. Same-Fact t h a t  motion t o  remove is made and  remains undisposed of 
does no t  deprive court i n  which action is  instituted of jurisdiction. 

Plaintiff instituted this action on notes secured by a chattel mortgage 
and obtained claim and delivery upon the chattels. The sheriff's return 
under the claim and delivery was that he had seized chattels which were 
of little worth and had turned same over to plaintiff for want of an nnder- 
taking by defendant. Thereafter defendant moved for change of renne as  
a matter of right to the county of his residence but waived his right to 
removal by failing to press his motion. Some four and one-half years 
thereafter the judge of the Superior Court a t  term placed the cause on the 
calendar for trial or for dismissal for failure of plaintiff to prosecute 
same, and upon call of the case dismissed same as  of nonsuit for failure 
of plaintiff to appear. Held: The judge of the Superior Court had juris- 
diction of the cause and power to render the judgment of dismissal. C. S., 
637. 

4. Judgments  5 22b- 
The remedy to correct an erroneous judgment is by appeal; and the 

remedy against an irregular judgment is by motion in the cause made 
within a reasonable time. 

5. Judgments  3 22g- 
An irregular judgment is one rendered contrary to the course and prac- 

tice of the court. 

6. Judgments 5 22i- 

An erroneous judgment is one rendered contrary to law. 

7. Judgments 5 22d-Motion t o  set aside judgment made  some five years 
a f te r  rendition of t h e  judgment held barred by laches. 

Plaintiff institnted this action in the Superior Court. Defendant was 
served with summons but before answering filed motion to remove to the 
county of his residence as  a matter of right, but did not press his motion 
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and same was never heard or disposed of. Some eour and one-half years 
later the judge of the Superior Court at term placed the cause on the 
calendar and dismissed the action as of nonsuit for failure of plaintiff to 
appear and prosecute same, without giving plaintiff actual notice. Some 
five years after the rendition of the judgment dismissing the action, plain- 
tiff moved to set aside the judgment. Held: The judgment of dismissal 
was not void, since the court had jurisdiction of the parties and the 
subject matter, and plaintiff, by failing to take any action until more than 
five years after the rendition of the judgment, is estopped by his laches 
and is not entitled to have the judgment set aside. 

43. Equity 2- 
"Laches" is negligence consisting in omission of something which a 

party might do and might reasonably be expected to do towards vindica- 
tion or enforcement of his rights. 

APPEAL by defendant from Bone, J., at Second March Term, 1935, of 
WAKE. Reversed. 

The following judgment was rendered in the court below: "This cause 
coming on to be heard and being heard before Honorable Walter J. 
Bone, Judge, upon motion of J. G. Mills, attorney for plaintiff, to set 
aside the judgment of nonsuit rendered herein at  the Second March 
Term, 1935, the defendant being represented by J. L. Morehead, attor- 
ney, and it appears upon examination of the record and the affidavit 
filed herein, and after hearing and argument of the attorneys for the 
plaintiff and the defendant, that this action was instituted by issuing 
summons and filing complaint on the 29th day of September, 1930, and 
the summons, with a copy of the complaint, were served on the defend- 
ant on the 30th day of September, 1930, and that on the 30th day of 
October, 1930, the defendant filed a motion in wri1;ing with the Clerk to 
remove, as a matter of right, the action to Durham County for trial, 
which motion was never heard and determined. Upon the institution of 
this action the plaintiff caused a writ of claim and delivery to be issued 
for the possession of the personal property described in the chattel mort- 
gage given to secure the payment of the notes sued on in this action and 
the Sheriff of Durham County returned: 'Nothing to be found except a 
few worthless articles.' At the Second March Term, 1935, the Court, 
upon its own motion, dismissed the action as of nmsuit, without actual 
notice to the plaintiff, and the plaintiff, upon heing advised of said 
,judgment on January 22, 1941, immediately served notice on the defend- 
ant and his attorney that he would move to set aside said judgment. 
The motion was heard at  the April Term, 1941, and at  the request of 
the attorney for the defendant for permission to file brief it was agreed 
by the parties in open Court that the Court could take the motion under 
advisement and render its decision at a later terrr. I t  further appears 
that this action was instituted by the plaintiff to recover of the defendant 
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a balance due on notes given the plaintiff by the defendant, and that the 
plaintiff has a meritorious cause of action, and that the motion should 
be allowed. I t  Is, Therefore, Ordered, Adjudged and Decreed that the 
Judgment of nonsuit rendered in this action at  the Second March Term, 
1935, be and the same is hereby set aside and the Clerk is directed, upon 
notice to the parties, to hear and pass upon the Motion to Remove. 
Walter J. Bone, Judge." 

To the ruling of the court and to the signing of the foregoing judg- 
ment the defendant, in apt time, and in open court, excepted, assigned 
error, and appealed to the Supreme Court. 

J .  G. Mi l l s  for plaintif f .  
J .  L. Morehead for defendant .  

CLARKSON, J. The question involved: Did the court err in entering 
the order that the judgment of nonsuit rendered in this action at the 
Second March Term, 1935, be set aside? We think so. 

This action was instituted 29 September, 1930. The provisional or 
ancillary remedy of claim and delivery was taken out for certain personal 
property by reason of a chattel mortgage held by plaintiff to secure the 
indebtedness of defendant. The complaint was filed the same day. The 
defendant lived in Durham County, N. C., and the summons was served 
on the defendant on 30 September, 1930, and certain property taken 
under the claim and delivery proceedings. The return of the sheriff, 
in part, is as follows : "Certain parts of telephone apparatus, consisting 
of telephones, switchboard, parts, such as nuts, bolts, parts of switch- 
board, frames, etc., all of which is in very bad condition, and almost 
worthless. The switchboard and about two hundred telephones are in 
Victoria, Va. And after holding the said property for three days, no 
defendant's undertaking being filed with me, I delivered the said prop- 
erty to the plaintiff on his undertaking." 

The prayer of the complaint, in part : "(a) That he be given judgment 
against the defendant for the sum of $2,744.76, with interest thereon at 
the rate of six per cent per annum from the 2nd day of August, 1930, 
until paid. (b)  For the possession of the property described in said 
chattel mortgage and that he be permitted to sell the said personal prop- 
erty in accordance with the terms and conditions of said chattel mort- 
gage." 

On 29 October, 1930, the defendant, before answer, filed a motion to 
remove the action (N. C. Code, 1939 [Michie], sec. 470) to Durham 
County and notice to plaintiff and his attorney ~vas  filed but was un- 
signed by defendant's attorney, and no time was set for the hearing in 
the notice. The record discloses: "And thereafter, at a regular term of 
the Superior Court of Wake County, duly and regularly begun and held 
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for the County of Wake, at  a time and place required by law, to wit:  at 
the Courthouse in Raleigh, on the first Monday after the first Monday 
in March, 1935, and before Honorable F. A. Danlels, Judge, duly com- 
missioned, authorized and empowered to hold saic Court, the following 
proceedings were had : The action was regularly calendared, to be tried 
or dismissed, for failure to prosecute, and thereupon the plaintiff having 
been called and failing to appear, the following Judgment was signed: 
'Second March Term, 1935-Judgment-This cause coming on to be 
heard, and the plaintiff having been called and fsiling to appear, i t  is 
Ordered that the action be dismissed as of nonsuit, and that the plaintiff 
do pay the costs of this action to be taxed by the clerk. F. A. Daniels, 
Judge Presiding.' " 

On 27 May, 1941, plaintiff, through his attorney, gave notice to the 
defendant and his attorney of motion to reopen the case, setting forth 
that "plaintiff and his attorney first learned of th3 judgment dismissing 
the action on January 22, 1941." 

The plaintiff filed an affidavit, setting forth, among other things : "The 
plaintiff, desirous of helping the defendant, did not insist upon pressing 
his suit against the defendant and waited until January, 1941, and not 
having heard from the defendant he proceeded to take measures to prose- 
cute said action, but much to his surprise he found that a judgment of 
nonsuit had been entered therein at the Second March Term, 1935, 
without actual notice to him. That the defendan is indebted to him in 
the sum of $2,748.00, with six per cent interest from December 1, 1929, 
this indebtedness being eridenced by notes, which are now, and have 
been since their execution, in the possession of and owned by the plain- 
tiff: That as soon as he learned that said judgment had been entered, 
he caused notice to be served on the defendant and his attorney of this 
motion to set aside said judgment." 

I n  Clark 21. I lomes,  189 N .  C., $03 ($lo),  it is decided by this Court: 
"Venue is not jurisdictional and may be waived, and cannot be tested b y  
demurrer,  but  by  motion i n  the cause (citing authorities). Venue now 
is not jurisdictional and may be waived (citing authorities). Venue 
cannot be jurisdictional and it may always be waived," citing authorities. 

The court had jurisdiction of the aetion. Defendant filed an unsigned 
notice of the hearing to remove and at no time pressed his motion to 
remove-he thereby waived same. Shaffer v. 13anlc, 201 N .  C., 415 
(418). Plaintiff did not press his action. Nothing was done in the 
action from 30 October, 1930, when the motion was made, until March 
Term, 1935, and the record discloses that the judgment of nonsuit above 
set forth was rendered. 

The clerk could not pass upon the value of the ~ r o p e r t y  seized in claim 
and delivery proceedings and turned over to plai~tiff .  This was a fact 
to be determined by a jury. 
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N. C. Code, supra, see. 637, reads : "Whenever a civil action or special 
proceeding begun before the clerk of a Superior Court is for any ground 
whatever sent to the Superior Court before the judge, the judge has 
jurisdiction; and i t  is his duty, upon the request of either party, to 
proceed to hear and determine all matters in controversy in such action, 
unless it appears to him that  justice would be more cheaply and speedily 
administered by sending the action back to be proceeded in before the 
clerk, in which case he may do so." IIall 2%. Artis, 186 N .  C., 105. The 
record imports verity. 

I n  Bill v. Hotel Co., 188 N .  C., 586 (589), we find: "As we under- 
stand the defendant i t  insists that  a judgment by default and inquiry 
should have been entered by the clerk and the cause should then have 
been transferred to the Superior Court docket for the award of damages. 
The position assumes, we take it, that  the clerk had the exclusive power 
to render such judgment and that  the case when heard was not properly 
before the judge. When the Legislature empowered clerks to enter judg- 
ment by default and inquiry as indicated in the sections referred to, it  no 
doubt intended thereby to expedite litigation. This provision was in the 
nature of an enabling act and we apprehend was never intended to 
deprive the Superior Court in term &its jurisdiction to render judg- 
ments by default final or by default and inquiry, and it cannot reason- 
ably be construed as effective for such purpose. . . . A judgment by 
default and inquiry admits that the plaintiff has a cause of action and is 
entitled to nominal damages, but thc burden of  roving any damages 
beyond such as are nominal still rests upon the plaintiffs. Oshorn c. 
Leach, 133 N.  C., 428, 432; Stockton u. Mining Co., 144 IT. C., 595, 600. 
Though the cause of action be admitted, the da~nages must be determined 
by the jury, and for this purpose the case must go to the trial docket. 
I n  Brown v. Rhineharf, 112 N .  C., 772, 7'76, McRae, J., said:  'We think 
the case was properly placed upon the civil docket, although no issues 
had been joined, for not only issues of fact joined upon the pleadings, 
but also all other matters for hearing before the judge a t  a regular term 
of the court, are to be put upon this docket.' The case before 11s was 
put upon the civil issue docket and remained there more than fifteen 
months, and was then put upon the calendar and duly called for trial. 
The contention that  the case should be treated as if before the clerk and 
not before the judge, cannot, therefore, be upheld." 

A judgment may be valid, irregular, erroneous, or void. I n  Finger 
v. Smith, 191 N .  C., 818 (819-20), it  is written: "An irregular judg- 
ment is one rendered contrary to the course and practice of the court, 
as for example, a t  an  improper t ime; or against an  infant without a 
guardian;  or by the court on an issue determinable by the jury;  or 
where a plea in bar is undisposed o f ;  or where the debt sued on has not 
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matured; and in other similar cases (citing authorities). An erroneous 
judgment is one rendered according to the course and practice of the 
court, but contrary to law, or upon a mistaken view of the law, or upon 
an erroneous application of legal principles, as where, judgment is given 
for one party when it should have been given for another; or where the 
pleadings require several issues and only one is submitted; or where the 
undenied allegations of the complaint are not sufficient to warrant a 
recovery; and in other cases involving a mistake of law (citing authori- 
ties). A judgment may be regular and at  the same time erroneous; 
that is, it is not irregular because i t  may happen to be erroneous. Error 
does not necessarily constitute irregularity or necessarily enter into it 
(citing authorities). A void judgment is one that has semblance but 
lacks some essential element, as jurisdiction or service of process. M c K e e  
v. Angel ,  90 N. C., 60; Duffer  v. Brunson ,  supra ((188 N.  C., 789). I f  a 
judgment is irregular the remedy is by a motion in the cause made 
within a reasonable time; if erroneous, the remedy is by appeal. Spil l -  
m a n  v. Wil l iams ,  supra (91 N.  C., 482) ; M a y  v. 1,umber Co., supra (119 
N.  C., 96) ; Henderson 1). Moore, 125 N. C., 383." 

I n  the present action the judgment is not void. There was service 
of process and jurisdiction. I f  the judgment was erroneous it was neces- 
sary for plaintiff to appeal. This was not done. I f  the judgment was 
irregular a motion in the cause, made within a reasonable time, is the 
proper remedy. I t  was the duty of the plaintiff to prosecute the action, 
it was his duty to see that there was no unreasonable delay; it was his 
duty to give to his suit in court that amount of attention which a man 
of ordinary prudence gives to his important business. "The least that 
can be expected of a person having a suit in court is that he shall give 
it that amount of attention which a man of ordinary prudence usually 
gives to his important business." R o d ~ n a n ,  J., in Sluder  v. Rollins, 76 
N. C., 271 (272). "When a man has a case in court the best thing he 
can do is to attend to it." Clark ,  C .  J., in Pepper  v. Clegg, 132 N .  C., 
312 (316). 

The plaintiff in this case, for over ten years, all3wed his suit to remain 
in the court without action, and for over five years after nonsuit. He 
now makes this motion. We can find no statute that authorizes the 
setting aside of a judgment after such a length of time. We think the 
principle of laches is applicable. "Ehtoppel by laches" is failure to do 
something which should be done or to enforce right at  proper time. 
Hutch inson  v. K e n n e y ,  27 F.  (2d), 254. A bill in equity will be dis- 
missed, where long and gross negligence of plaintiffs in seeking relief is 
unexplained by sufficient equitable reasons and c:ircumstances. T a y l o r  
v. Holmes ,  14 I?., 498, affirmed (198S), 8 C. Ct., 1192, 127 U. S., 489, 
32 L. Ed., 179. 
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'(Laches" is negligence consisting in omission of something which a 
party might do and might reasonably be expected to do towards vindi- 
cation or enforcement of his rights, being generally a synonym of "re- 
missness," "dilatoriness," "unreasonable or unexcused delay," the oppo- 
site of "vigilance," and means a want of activity and diligence in making 
a claim or moving for the enforcement of a right, particularly in equity, 
which will afford ground for presuming against it  or for refusing relief 
where that  is discretionary with the court, but laches presupposes, not 
only lapse of time, but also the existence of circumstances which render 
negligence imputable. Alexander v. Cedar Works, 177 N .  C., 536. 

The plaintiff's leniency with defendant was commendable, but he 
started a lawsuit and should not have waited for over ten years to see 
what had happened to it. Neither a court of law or equity can relieve 
him of the result of such unreasonable delay. 

F o r  the reasons given, the judgment of the court below is 
Reversed. 

BLOUNT RODMAN, ADMINISTRATOR OF J .  A. STIT,LNAN, DECEASED, v. 
ELOISE STILLMAN, PHILIP A. STILLMAN, JOSEPH J.  STILLMAN, 
WILLIAM A. STILLMAN, W. MERCER STILLMAN, GILBERT STILL- 
MAN, WASHINGTON EDWARD STILLMAN, CONSTANCE STILLMAN, 
SARAH A. SPRUILL, V. H. KELLUM, TRUSTEE, AND M. GRACE WOOD- 
HOUSE, SADIE CHESSON STILLMAN, GUARDIAN A D  LITEM FOR JEAN 
STILLMAN, WALTER STILLMAN, JACK STILIAlAN, JAMES STILL- 
MAN, SELMA STILLMAN, THELMA STILLhlAN A N D  JOHN STILL- 
MAN, A MINOR; AND WALTER STILLMAN. 

(Filed 19 November, 1941. ) 

1. Judgments 8 39- 
An action on a judgment may be commenced a t  any time within ten 

years from the date of its rendition. C. S., 437 ( 1 ) .  

2. Executors and Administrators § 18- 
Where an administrator, knowing that his appointment is at the in- 

stance and solicitation of judgment creditors so that they might make 
collection immediately upon appointment, with memorandum of the judg- 
ment in hand, investigates and ascertains that the judgment has not been 
paid, and thereafter institutes proceedings to sell the lands of intestate to 
make assets to pay the judgment, claim on the judgment has been filed 
and admitted by the administrator within the meaning of C. S., 412. 
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3. Limitation of Actions 5 l0--When judgment debtor dies within 10 
years of rendition of judgment and administrator is  appointed within 
10 years of death, claim on judgment Aled within one year of appoint- 
ment is not barred. 

A judgment debtor died some two years after tile rendition of the judg- 
ment and letters of administration upon his estate were issued some seven 
rears after his death. Within one year of the ar~pointment of the admin- 
istrator the judgment creditors filed claim on the judgment and the ad- 
ministrator admitted same within lhe meaning of C. s., 412, and insti- 
tuted this proceeding to sell the lands of his int~zstate to make assets to 
pay the judgment. H e l d :  The judgment creditor having died within ten 
years from the rendition of the judgment, C. S., 437 (I), and the admin- 
istrator having been appointed within ten years of the death of the judg- 
ment debtor, and claim on the judgment having been filed and admitted 
by the administrator and proceeding to sell lan(is instituted within one 
year of his appointment, the proceeding is not barred, C. S., 412. Since 
C. S., 412, relates to claims on judgments and the status of a judgment is 
fixed and determined by law, whether claim on a judgment must be filed 
with the administrator, quere. 

4. Executors and Administrators § 13d- 
In a proceeding to sell lands to make assets to pay a valid claim upon 

a judgment rendered against intestate prior to his death, decree for the 
sale of lands renders moot the question of whether the lien of a prior 
mortgage on the lands should have been canceled since C. S., 93, provides 
the order of payment of debts against the est:~te, and there being no 
question of priorities presented. 

APPEAL by petitioner and by defendants other than Sarah  A. Spruill, 
V. H. Kellum, Trustee, and M. Grace Woodhouse, from Stevens, J., a t  
July Term, 1941, of WASHINQTON. 

Special proceeding to sell land to  make assets to pay debts. 
The clerk of Superior Court, pursuant to hearing before him, found 

facts which were adopted by judge of Superior Court on appeal from 
clerk, as follows : 

(1) A t  a regular term of the Superior Court of Washington County, 
which convened on 20 October, 1930, i n  an  action entitled "Clyde 39. 
hfcCallum and E. Leigh Winslow, trading as Plymouth Wholesale Com- 
pany, as plaintiffs, v. J. A. Stillman, as defendant," judgment was ren- 
dered on 25 October, 1930, in favor of plaintiffs and against defendant 
for the sum of $341.24, together with interest and costs, on which judg- 
ment J. A. Stillman paid only the sum of $75 on 11 May, 1931. 

(2 )  J. A. Stillman died on 25 June,  1933, poscressed of some personal 
property, which has been consunled by and dispo~ed of in support of his 
widow and children, and seized of the land sought to be sold in this pro- 
ceeding. 

(3)  Letters of administration upon the estate of J. A. Stillman were 
duly issued to W. Blount Rodman on 1 5  March, 1.940. 
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(4) On 15 March, 1940, the said judgment of Plymouth Wholesale 
Company was presented to the administrator as a claim against the estate 
for payment. Following investigation of all the facts ~er ta in ing  thereto 
and after interviewing Mrs. Eloise Stillman, the widow, and ascertaining 
all that could be learned about said judgment, the administrator deter- 
mined and, on said date, admitted that same, less credit above stated, is 
a valid claim against the said estate, and thereafter on 18 October, 1940, 
instituted this proceeding to sell land to pay debts of the estate of J. A. 
Stillman, including said judgment. 

The widow and heirs at  law of J. A. Stillman, in their answer filed 
31 October, 1940, pleaded laches and the ten-year statute of limitations 
in bar of said judgment both as a debt of the estate and as a lien on land 
sought to be sold. 

Upon the facts found, the clerk being of opinion that said judgment is 
a debt of the estate of J. A. Stillman, and, from the date of its rendition, 
a lien on the lands of J. A. Stillman, and is not barred by the statute of 
limitations, either as a debt or as to its lien, so adjudged, and, as prayed, 
ordered the land sold subject to the dower of defendant, Mrs. Eloise Still- 
man, widow of J. A. Stillman, to be allotted in this proceeding. 

The record further shows that on petition filed it is also alleged that, 
though no claim therefor has been presented to or filed with the admin- 
istrator, there are of record in office of register of deeds of Washington 
County, (1) a mortgage deed from J. A. Stillman and wife to Sarah A. 
Spruill, registered 24 October, 1930, and ( 2 )  a deed of trust from J. A. 
Stillman to V. H. Kellum, Trustee, for benefit of M. Grace Woodhouse, 
dated 8 October, 1932, registered 20 October, 1932, each purporting to 
convey the land or a part of the land described in the petition as security 
for indebtedness (1 )  due Sarah A. Spruill, and (2)  due M. Grace Wood- 
house as described in said mortgage deed and said deed of trust, respec- 
tively; and it is alleged on information and belief that each has been paid 
and should, therefore, be canceled. I n  this connection Sarah A. Spruill, 
V. H. Kellum, Trustee, and M. Grace Woodhouse are defendants, but 
file no answer. 

Defendant Eloise Stillman in answer filed asserts ownership of the 
mortgage deed given to Sarah A. Spruill, to which petitioner in reply 
pleads ten-year statute of limitations. 

Upon facts found as to the mortgage deed, and in default of answer by 
V. H. Kellum, Trustee, and M. Grace Woodhouse, as to deed of trust, 
clerk orders each canceled. 

The evidence offered by petitioner upon which the finding of fact 
numbered 4 hereinabove rests comes from the testimony of W. Blount 
Rodman, briefly stated, as follows: That he qualified as administrator of 
J. A. Stillman at the instance and solicitation of the attorney for Clyde 
McCallum and E. Leigh Winslow, judgment creditors ; that the attorney 
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advised him that the reason for his interest was that no personal repre- 
sentative had qualified and it was necessary for the estate to be admin- 
istered in order that creditors might make collection; that he qualified 
in order to settle the estate in all respects as provjded by law; that after 
qualifying as administrator, in the forenoon of 15 March, 1940, he with 
his attorney went in the afternoon to the home and store of Mrs. Eloise 
Stillman, the widow; that they took with them memorandum showing the 
existence of the uncanceled deed of trust and mortgage deed hereinabove 
described, and of the judgment in favor of Clyde McCallum and E .  Leigh 
Winslow against J. A. Stillman; that as to the judgment, Mrs. Eloise 
Stillman stated that she knew of its existence and of the fact that it had 
not been paid, except for $75 paid thereon 1 May, (931 ; that she assigned 
as one of the reasons for its nonpayment the fact that she had heard 
from some source that the judgment creditors had gone into bankruptcy, 
and, therefore, did not think it would have to be paid ; that the matter 
of her borrowing money with which to pay the judgment was discussed 
between her, the administrator, and his attorney-the latter insisting 
that she employ an attorney to represent and advise her as to her rights 
in the matter; and that following his investigation, he, the administrator, 
admitted the judgment as a claim against the es1;ate of J. A. Stillman 
and a lien upon his land, on 15 March, 1940. 

Defendant offered no evidence. 
Upon appeal from the clerk of the Superior Court by all of the defend- 

ants other than Sarah A. Spruill, V. H. Eellum, 'I'rustee, and M. Grace 
Woodhouse, Stevens, Judge presiding at  July Term, 1941, of Superior 
Court of Washington County, finding all the facts to be as found by the 
clerk, "except that it is found that the lien of the judgment therein set 
out expired 10 years from the rendition of said judgment, although same 
is a good and valid claim against the estate of J. A. Stillman," affirmed 
the judgment of the clerk, except as to the lien of the judgment therein 
set out, and ordered the case to be remanded to the clerk to the end that 
sale of land be completed before and confirmed by him. 

Petitioner excepts to that portion of the judgment finding as a fact 
and adjudging that the judgment therein referred to i e  not a lien on the 
lands of J. A. Stillman, and appeals to Supreme Court. 

Defendants other than Sarah A. Spruill, V. H. Keiium, Trustee, and 
M. Grace Woodhouse, except to the judgment and to each and every find- 
ing of fact and conclusion of law therein, other t h m  the finding that the 
judgment in  question is not a lien upon the lands left by J. A. Stillman, 
and appeal to the Supreme Court. 

W .  L. W h i t l e y  for appellants.  
Carl  L. Bai ley  for W .  B l o u n t  R o d m a n ,  appellee u p o n  defendants' 

appeal,  and  appellant u p o n  petitioner's appeal.  
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WINBORNE, J. This is the sole question presented on this appeal: 
Where a judgment debtor dies within ten years after the rendition of the 
judgment, and administrator, who is appointed within ten years of the 
death of such debtor, knowing that  his appointment to administer the 
estate is a t  the instance and solicitation of the judgment creditors so that 
creditors might make collection, and with memorandum of the judgment 
in hand, immediately investigates and ascertains that  the judgment has 
not been paid and admits i t  as a debt against the estate, and then within 
one year after his appointment institutes a proceeding to sell land of 
intestate to make assets to pay debts of the estate, specifically including 
the judgment, is the claim filed and admitted within the meaning of the 
statute, C. S., 412, so as to prevent bar by the statute of limitations? 

The decisions of this Court support an  affirmative answer. See Wood- 
lief v. Bragg, 108 N .  C., 571, 13  S. E., 211; Harris v. Davenport, 132 
N .  C., 697, 44 S. E., 406; and also Turner v. Shujjler, 108 N .  C., 642, 
1 3  S. E., 243; Stonestreet v. Frost, 123 N.  C., 640, 31  S. E., 836; Hinton 
v. Prifchard, 126 N .  C., 8, 35 S. E., 127;  Justice v. Gallert, 131 N .  C., 
393, 42 S. E., 850; Horne Corp. v. Creech, 205 N .  C., 55, 169 S. E., 794. 

I n  this connection i t  is provided by statute that an  action '(upon a 
judgment or decree of any court of the United States, or of any State or 
territory thereof," may be commenced within ten years "from the date of 
its rendition . . ." C. S., 437 ( I ) ,  formerly Revisal, 391; Code, 
152; C. C. P., sec. 14, and it has been uniformly held in this State that  
a cause of action on a judgment accrues from the date of its rendition. 
McDonald v. Dickson, 85 N. C., 248. 

On the other hand, it is also provided by statute that, "If a person 
against whom an  action may be brought dies before the expiration of the 
time limited for the commencement thereof, and the cause of action sur- 
vives, an action may be commenced against his personal representative 
after the expiration of that  time, and within one year after the issuing 
of letter testa men tar,^ or of administration, provided the letters are issued 
within ten years after the death of such person.'' C. S., 412, formerly 
Revisal, 367; Code, 164; C. C. P., 43. 

And the same statute further provides that, ('If the claim upon which 
the cause of action is based is filed with the peisonal representative 
within the time above specified, and admitted by him, it is not necessary 
to bring an action upon such claim to prevent it being barred . . ." 

While in Woodlief v. Bragg, supra, it  is not expressly found that  the 
administrator admitted the claim, Clark, J. ,  after quoting pertinent por- 
tions of the statute, Code, 164 (now C. S., 412), states: ('We do not hold 
that  reception of claim by the administrator, without objection, is per se 
an  admission of its correctness, but here not only the cIaim was filed in 
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proper time and no objection was made, but the administrator files the 
petition to obtain assets to pay it. This is strong proof that he did not 
deny its correctness but 'admitted' i t -cer ta inly  it is so in the absence 
of any proof whatever to the contrary." 

I n  Harris v. Davenport, supra, in opinion by Montgomery, J., this 
Court said: "The action of the administrator creditor in commencing 
the proceeding to sell the land of the intestate to pay his debts was equiv- 
alent to the filing with himself of his claim and his admitting the same 
to be due, and falls under the provisions of secxion 164 of The Code. 
I n  such a case the statute of limitations ceases to run either in favor of 
the personal representative or the heirs at law." 

1; Horne ~ 0 - r ~ .  v. Creech, supra, it is said that, "A claimant cannot 
compel an administrator 'to string the claims,' but if the validity of the 
claim is expressly recognized or admitted, this will constitute a filing." 
To same effect is Stonestreet v. Frost, supra. 

Notice to the personal representative is the prime purpose of the 
statute. Hinton v. Pritchard, supra. 

I n  fact. it is noted that counsel for defendants. in contending. that the - 
statute, C. S., 412, does not apply to claims based on judgments, say: 
"It was not necessary to file the judgment with him as a claim for the 
reason that its status had already been fixed and determined by the judg- 
ment of the court, and we respectfully insist that the mere fact that he 
has attempted to recognize it in his petition filed in this proceeding does 
not and cannot change the law." - 

There is force in the argument as to there being no necessity of filing 
claim based on a judgment. But, as this Court holds that the statute 
relates to claims on judgments, Stoneatreet v. Fro'st, supra, the reasoning 
rather supports the contention of petitioner that there has been sufficient 
filing. 

The judgment below is 
Affirmed. 

Holding as we do on defendants' appeal that, upon the facts presented, 
the judgment of Clyde McCallum and E .  Leigh Winslow, partners trad- 
ing as Plymouth Wholesale Company, against J. A. Stillman is a valid 
claim against the estate entitled to be paid out of the proceeds of sale 
of land ordered in this proceeding to be sold for purpose of creating 
assets with which to pay debts of J. A. Stillman., and the order of pay- 
ment being provided by statute, C. s., 93, and no (question as to priorities 
being presented, the question of lien has become moot in so far as parties 
to this proceeding are concerned. 

Hence, the petitioner's appeal is 
Dismissed. 
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CARL W. McCARTHA, ADMINISTRATOR OF THE ESTATE OF E F F I E  hfEACHABl 
hlcCARTHA, DECEASED, v. COLONIAL ICE COMPANY, ASD H. V. JOHK- 
SON AND MARK JOHNSON, PARTNERS, TRADING AS H. V. JOHNSON 
& SON. 

(Filed 19 November, 1941.) 

1. Principal and Agent § 3: Master and  Servant § 2 2 b A c t s  of agents 
held done i n  scope of employment by one principal alone although 
agents were employed a s  t o  other  matters  by another  principal. 

This action mas instituted against an ice company and a partnership to 
recover for wrongful death. Under the terms of the contract between 
defendants i t  appeared that a definite portion of the premises of the ice 
company was leased to the partnership which was engaged in the coal 
business, that the employees were paid by the partnership for work done 
around the coal yard, and mere paid by the ice company for delivering 
coal, that the ice company had exclusive right to deliver all coal, which 
i t  did in its trucks, but that the partnership maintained one truck for use 
exclusively in unloading and storing coal on the premises, and that each 
party agreed not to engage in the business of the other. I t  appeared that 
the office manager and an office employee were also paid by both princi- 
pals and that upon the occasion in suit the office manager directed the 
use of the partnership's truclr in making a delivery of coal to  a customer. 
Held: Under the terms of the agreement between the parties, the office 
manager, in directing the delivery of the coal and the truck driver and 
his helper in making the delivery, were acting solely in the course of their 
employment by the ice company, and therefore the ice company was solely 
liable for the wrongful death resulting from the negligent operation of 
the truck. 

2. Appeal and Er ror  8 30- 
Two separate concenis had common employees. In this action for 

wrongful death resulting from the negligent operation of a truck, the sole 
contention of each of the employers was that the other was solely or 
primarily liable, negligence in the operation of the truck not being contro- 
verted and it  being admitted that plaintiff's intestate was without fault. 
Held:  Any error on the part of the court in stating that defendant em- 
ployers admitted that  intestate's death was caused by negligence and that 
she was without fault, and in its instructions that intestate's death was 
due to the negligence of one or both of the employers, cannot be held 
prejudicial. 

3. Principal and Agent 3 3: Master and Servant § mb- 
An ice company and a partnc3rship had common employees. The con- 

tract between them stipulated that the ice company should make a11 
deliveries of coal sold by the partnership and that the ice company should 
not be responsible for any loss or damage to the partnership for death or 
personal injury sustained by the employees or customers of the partner- 
ship in the operation of its coal business. Plaintiff's intestate was Billed 
by the negligent operation of a truclr while delivering coal. Held: The 
clause exempting the ice company from liability for damage for death or 
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personal injuries sustained by the partnership's employees or customers in 
the operation of the coal business is immaterial on the question of the 
ice company's liability for the wrongful death, since no liability therefor 
is imposed upon the partnership. 

Where separate concerns have common employees but the contract 
between them definitely delineates the business of' each and provides that 
each should pay the employees for work done in the performance of its 
separate business, each principal is liable for the wrongful acts of the 
employees in the prosecution of its business and cannot be bound by the 
acts of the employees while engaged in the business of the other. 

5. Appeal and Error 5 39- 
The language in which the court stated its pel'emptory instructions to 

the jury, although not in the approved form, hcld not to constitute re- 
versible error under the circumstances of this case. 

APPEAL by defendant Colonial Ice  Company from G r a d y ,  E m e r g e n c y  
J u d g e ,  a t  May Term, 1941, of GASTON. N O  error 
' 

Plaintiff's action was for the recovery of damages for the wrongful 
death of his intestate, alleged to have been caused by the negligence of 
the defendants Colonial Ice Company and H. Tr. Johnson and Mark 
Johnson, trading as Johnson & Son. The defendants filed separate an- 
swers, each denying the allegations of negligence, and each setting up, 
as between themselves, pleas of primary and sezondary liability, and 
contribution. 

There was evidence on the par t  of the plaintifl' tendifig to show that  
the defendant Ice Company was engaged in the manufacture and sale of 
ice, and that  the defendants Johnson & Son were engaged in the business 
of selling coal in Gastonia, both using the premises owned by the Ice 
Company, a definite portion of the premises being leased to Johnson & 
Son;  that  the operations of these parties with relation to each other were 
conducted under the terms of a written contract, which was offered in 
evidence. This contract, dated 1 July,  1940, provided, among other 
things, that  the Ice Company should "have the extlusive right to deliver, 
upon the terms hereinafter set out, all such c o d  as may be sold by 
Johnson & Son in Gastonia," a t  a certain price per ton to be paid to the 
Ice Company by Johnson & Son. I t  appeared that  the Ice Company 
owned and operated a number of motor trucks for the purpose of deliver- 
ing this coal. 

I t  mas further provided in the contract: "6. Jo inson & Son shall pay 
Colonial ( Ice  Company) the actual cost of any 2nd all labor used and 
other expense incurred in unloading and storing coal on said premises 
pursuant to the terms of this contracst. F o r  use in the unloading and 
storing of coal on said premises Johnson 65 Son shall furnish one motor 
truck with a driver therefor, but said motor truck shall not be used in 
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making any delivery of coal from said premises." "13. I f  i t  should be 
found desirable that one or more of Colonial's office employees, including 
the manager, at  its Gastonia plant, assist Johnson & Son in the sale of 
coal or the keeping of records, Colonial shall designate the person or 
persons to do such work, and Johnson & Son shall pay Colonial $100 per 
month, to be applied on the salary or salaries of such person or persons.'' 

Each party agreed not to engage in the business of the other. I t  was 
further provided that "Colonial shall in no way be responsible for any 
loss or damage to Johnson & Son resulting from fire, theft, tornado or 
other cause, or for death or personal injury which may be sustained by 
those employees, agents or customers in the operation of said coal 
business." 

There was evidence that A. L. Suddeth, manager, and Mrs. Campbell, 
office employee of the Ice Company, were the persons designated by the 
Ice Company to assist Johnson & Son in the sale of coal and keeping 
records, as provided in the 13th clause of the contract. Suddeth testified 
that he was manager of the Ice Con~pany, and that he was also desig- 
nated to manage the coal business of Johnson & Son. 

I t  appeared in evidence that the plaintiff McCartha had ordered two 
tons of coal to be delivered at  his home in Gastonia on 9 August, 1940; 
that the Ice Company had none of its trucks available for the delivery of 
this coal at  the time; that Suddeth thereupon gave instructions for the 
use for this purpose of the Johnson motor truck referred to in the con- 
tract, and designated two employees to deliver the coal to the plaintiff. 
These employees, so directed to deliver the coal, had been hired by 
Suddeth and were paid by Johnson & Son to do work in the coal yard, 
and were paid by the Ice Company when delivering coal. These two 
employees loaded the truck and drove to the plaintiff's home for the 
purpose of delivering the coal. I n  attempting to do so, the truck was 
backed into the driveway, which inclined sharply downward toward the 
rear of the lot, and, as result of negligence on the part of the employers 
in the use and operation of the truck, the loaded truck plunged backward 
and struck and killed Mrs. McCartha, the plaintiff's intestate, who was 
present to direct the placing of the coal. I t  appeared that the emergency 
brakes on the truck were defective, though the foot brakes were in order. 
I t  was shown that one of the employees on the truck had gotten out to 
have Mrs. McCartha sign the coal ticket, and the other employee had 
gotten out for some other purpose just before the truck rolled downward 
with fatal result. 

The defendants offered no evidence. 
The following issues were submitted to the jury: 
"1. Was the death of Mrs. Effie Meacham McCartha caused by the 

negligence of the defendants, or either one of them, as alleged in the 
complaint ? 
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"2. I f  so, what amount of damages, if any, is the plaintiff entitled to 
recover of the defendants, or either one of, them? 

"3. Was the death of Mrs. McCartha due to the joint and concurring 
negligence of the defendants, Colonial Ice Company, and H. V. Johnson 
and Mark Johnson, copartners, trading as H. 7T. Johnson & Son, as 
alleged in the complaint ? 

"4. Was the death of Mrs. McCartha due solely to the negligence of 
the defendant, Colonial Ice Company 1 

"5 .  Was the death of Mrs. RlcCar1,ha due solely to the negligence of 
the defendants, H. V. Johnson & Son? 

"6. Was the negligence of the defendant, Colorial Ice Company, pri- 
mary, and that of H. V. Johnson secondary? 

"7. Was the negligence of the defendants, H. V. Johnson & Son, pri- 
mary, and that of the Colonial Ice Company secondary?" 

The court instructed the jury to answer the 1st issue "Yes," the 3rd 
issue "No," the 4th issue "Yes," the 5th issue ":Yo," and that the 6th 
and 7th issues need not be answered. To each of these instructions ap- 
pellant duly noted exception. 

The court charged the jury fully on the second issue, the issue of 
damages, and stated the evidence relating thereto. Exception was noted 
to a portion of the charge on this issue. 

The jury answered the issues in favor of the plaintiff and against the 
defendant Colonial Ice Company, and found that the death of plaintiff's 
intestate was due solely to the negligence of the Ice Company, and not to 
the negligence of Johnson & Son. The issue of damages was answered 
in the sum of $10,000. 

Ernes t  R. W a r r e n  and J o h n  G.  Carpen ter  for p l a i n f i f ,  appellee. 
P. W .  Garland and  Gover  & Coving ton  for  ds fendan t ,  Colonial I c e  

C o m p a n y ,  appellant.  
C h e r r y  & Hollowel l ,  S t e w a r t  & J foore ,  and .'. Laurence Jones  for 

de fendan t ,  H .  V .  J o h n s o n  & S o n .  

DEVIN, J. The only evidence in the case wrls that offered by the 
plaintiff. From this the court below was of the (opinion that there was 
no controversy about the fact that the death of plaintiff's intestate was 
caused by the negligent operation of the coal laden motor truck, and that 
the only question was as to who was legally respor~sible for the operation 
of the truck, the Colonial Ice Company or Johnson & Son, or both. 

The court was also of the opinion that the qumtion of responsibility 
was to be determined by the terms of the contract between these defend- 
ants wherein their relationship to each other and to the transaction was 
defined. The court was further of the opinion that under the terms of 
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the contract the defendant Ice Company was given and exercised the 
exclusive right to deliver all coal sold by Johnson Q. Son in Gastonia; 
that  while A. L. Suddeth, the manager of the Ice Company, was also 
manager for Johnson & Son, his duties as representing the latter, as 
defined and limited by the contract, were to assist Johnson & Son in the 
sale of coal and in keeping the records; and that  in the delivery of coal 
he represented the Ice Company alone; and that, if, i n  any view, he could 
be regarded as the agent of Johnson & Son in attempting to deliver coal 
by the use of the Johnson truck, he was acting in violation of the express 
terms of section six of the contract, and thus was outside the scope of 
any agency or employment by Johnson & Son. Hence, the court below 
reached the conclusion that  under the uncontradicted evidence the de- 
fendant Ice Company was solely responsible for the operations in respect 
to the delivery of coal to the plaintiff, and liable for the negligence of 
those employed, a t  the time, by the Ice Company to make the delivery, 
and that  the unfortunate result was in  no way attributable to negligence 
on the part  of Johnson & Son. I n  accord with this view the court gave 
peremptory instructions to the jury upon the appropriate issues sub- 
mitted relating to the liability of the parties for the wrongful death of 
plaintiff's intestate. 

After careful consideration of the record, we are of opinion that  the 
learned judge who presided over the trial of this cause below has prop- 
erly interpreted the relationship of the parties to the transaction com- 
plained of, and that  he has reached the correct conclusion that  the death 
of plaintiff's intestate was due to negligence attributable to the defendant 
Ice Company, alone. 

I t  is apparent from the terms of the contract between the defendants 
that  the defendant Ice Company was given the exclusive right to deliver 
the coal sold by Johnson & Son in Gastonia, a t  a stipulated price per ton. 
I t  was constituted an  independent contractor and had exclusive control 
of the manner and method of delivery. The employees on the coal yard 
were paid by Johnson & Son for their work on the premises, and by the 
Ice Company for work in delivering coal. A part  of the salaries of the 
manager and the clerk was paid by Johnson & Son for assisting in the 
sale of coal and keeping records, but in all other respects and for all other 
purposes these were the employees of the Ice Company. While the truck 
used on the occasion of the fatal  in jury  to plaintiff's intestate belonged 
to Johnson & Son, its use was directed by Mr. Suddeth and Mrs. Camp- 
bell for the purpose of delivering coal. The delivery of the coal was n 
duty  which devolved upon them as employees of the Ice Company. I t  
would seem to follow, therefore, that  in directing the use of this truck 
and in attempting to deliver the coal to the premises of the plaintiff 
therein, they were acting within the scope of their employment by the 
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Ice Company, and not as agents for Johnson & Son. Negligence of the 
employees in the use and operation of the truck on this occasion, for this 
purpose, proximately causing the death of plaintiff's intestate, was at- 
tributable to the Ice Company under the principle of respondeat superior. 

The appellant noted exception to the following statement by the trial 
judge in his charge to the jury: "It is admitted,'gentlemen-not in the 
pleadings, but it has been admitted by all counsel in their argument to 
you-that Mrs. McCartha's death was caused by the negligence of some- 
body; in other words, that she, herself, was without fault." No objec- 
tion was made at the time, but later, after the conclusion of the charge, 
upon his attention being called to this portion of his charge, the judge 
caused a statement to be entered in the record to the effect that "the only 
admission made by the defendant Colonial Ice Gompany or its counsel, 
either of record or during the trial or in the argument to the jury, was in 
substance that the death of Mrs. McCartha was due to no fault or negli- 
gence on her own part, but was due to the fault of some other person." 

However, neither the reference by the judge to what he construed to 
be admissions in the argument that Mrs. McCartha's death was caused 
by the negligence of somebody, nor his instructions to the jury that the 
death of plaintiff's intestate was due to the negligence of one or both of 
the defendants, can be held prejudicial, since it was admitted that she 
was without fault, and the negligent operation of the truck was not 
controverted. The evidence was all one way. 

The provision in the contract that the "Colonial (Ice Company) shall 
in no way be responsible for any loss or damage to Johnson & Son result- 
ing from fire, theft, tornado or other cause, or for death or personal 
injuries which may be sustained by their employees or customers in the 
operation of said coal business," is not material to this controversy, since 
the clause exempts the Ice Company from responsibility to Johnson & 
Son for loss or damage resulting from the causes enumerated, and no 
loss or damage has been suffered by, nor has any liability been imposed, 
upon Johnson & Son. This clause alone may not be held to exempt the 
Ice Company from liability for a tort causing injury to a third person, 
for which it alone was liable, or to impose liability, primary or secon- 
dary, upon Johnson & Son therefor. 

I t  appears here, as not infrequently happenri, that the same persons 
were agents of, and paid by, two different prirlcipsls. This sometimes 
causes confusion where circumstances arise which produce conflicting 
loyalties. But here the line is clearly marked. The duties and author- 
ity of the agents and the consequent liability of the two principals for 
their acts are defined by a written contract which all parties agree was 
in force at  the time and applicable to the circumstances out of which 
plaintiff's action arose. The agents acted severally for each principal. 
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There was no conflict. I t  is a sound principle in the law of agency that  
where an  agent by an  agreement of all parties is employed by two prin- 
cipals and acts severally for each he cannot bind one principal in the 
separate business of the other. 

The exception to the charge of the court on the issue of damages 
cannot be sustained. The charge seems to have stated the rule for the 
admeasurement of damages for wrongful death in  substantial accord with 
the established precedents. 

While the trial judge did not state his peremptory instructions to the 
jury, consequent upon his expressed opinion of the law applicable to the 
facts of the case, in the form approved by this Court, this may not, 
under the circumstances of this case, be held for error requiring a new 
trial. The distinction is pointed out i n  McIntosh Prac. & Proc., 632. 
Since the trial judge was correct in his view of the law, the manner in 
which he expressed it, while not approved, would not warrant  that  the 
case be remanded merely for the restatement of substantially the  same 
instructions in  different language. 

The appellant's assignments of error relating to the submission of 
issues, and to the rulings of the court on the admission of testimony are 
without substantial merit. N o  prejudicial effect upon the result is 
apparent. 

We conclude that  i n  the tr ial  there was 
N o  error. 

PAGE SUPPLY COMPANY v. E. W. HORTON 

(Filed 19 November, 1941.) 

1. Trial § 4 3 -  

A N D  S. M. HORTON. 

A judge is without authority to set aside ansvers made by the jury to 
certain of the issues, answer the issues himself, and render judgment on 
the verdict as amended. 

2. Judgments 8 1 7 H u d g m e n t  must conform to the verdict. 
I t  appeared that the court, acting upon its belief that the answers of 

the jury to the third and fifth issues were contrary to the evidence, 
intended to strike out the answers to these issues but inadvertently 
directed that the answers to the third and fourth issues should be stricken 
out, and rendered judgment upon the verdict as amended. Held:  If  the court 
was under the apprehension that the answers to the remaining issues, 
after striking out the third and fifth issues, entitled plaintiff to judgment, 
the court failed to strike out the answers to the third and fifth issues, and 
the judgment rendered is not in conformity with the answers to the issues 
and cannot be sustained. 
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3. Trial g 45- 
Since a judgment ?ton obstante veredicto is in effect merely a belated 

judgment on the pleadings, a judgment for plaintiff cannot be sustained 
upon the theory of its being a judgment non obstante veredicto when 
defendants' answer denies a material fact essential to support recovery 
by plaintiff. 

APPEAL by defendants from Bone, J., at May Term, 1941, of WAKE. 
This is an action on an alleged combination promissory note, crop lien 

and chattel mortgage, wherein the ancillary remedy of claim and deliv- 
ery was invoked by the plaintiff to sell certain personal property of the 
defendants. The amount alleged to be due the plaintiff by the defend- 
ants is $607.39, with interest from 16 April, 1940, the date of the alleged 
execution of the note, crop lien and chattel mortgage. The $607.39 is 
alleged to have been due on indebtednesses existing prior to the execution 
of the note and lien. 

Both defendants admit the signing of the note, crop lien and chattel 
mortgage, but E. W. Horton averred that at  the time he signed the 
instruments they related only to advances and contained no provision as 
to indebtednesses existing prior to the execution thereof. 

The plaintiff, by amendment to its complaint, further alleges that it 
paid the balance due on a retained title contract on an automobile of 
E .  W. Horton and took an assignment of all rights under such contract 
in order that the claim and delivery by which such automobile had been 
taken might be a first lien thereon. This allegation is denied for the 
lack of information. 

The issues submitted to and the answers made by the jury were as 
follows : 

"1. Did the defendants execute the crop lien and note referred to in 
the complaint and sued upon in this action? Answer: 'YesS7 

"2. If so, was the provision securing a note for old indebtedness in the 
sum of $607.39 placed in said paper after its execution by the defendant, 
E. W. Horton? Answer : 'No.' 

"3. What is the balance due by the defendanr, E .  W. Horton, if any- 
thing, on the crop lien and note referred to in the complaint? Answer: 
'$75.91, and interest.' 

"4. I n  what amount, if any, is defendant, E. W. Horton, indebted to 
plaintiff by virtue of conditidnal sales contract dated November 7, 1939, 
covering an automobile? Answer : '$51.75.' 

"5. What is the balance due by the defendant, S. M. Horton, if any- 
thing, on the crop lien and note referred to in the complaint? Answer: 
'$49.16, and interest.' 

"6. What was the value of the crops seized under the writ of claim 
and delivery at the time of the seizure? Answer: '$59.05.' 
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"'7. What was the value of the cow and automobile seized under the 
writ of claim and delivery a t  the time of their seizure? Answer: 
'$250.00.' 

"8. What was the value of the mules and other personal property 
seized under the writ of claim and delivery a t  the time of its seizure? 
Answer : '$225.00.' 

"9. What were the costs incident to the sale? Answer : '$58.25.' " 
His  Honor entered the following judgment: ('This cause came on to 

be heard before the undersigned Judge presiding, and a jury duly chosen 
and impaneled and issues were submitted to and answered by the jury as 
appears in the record. Issues 3 and 4 were formal ones and the jury 
was instructed that their answers to these issues would depend upon their 
answers to the first two. The jury answered issues 3 and 4 contrary to 
all the evidence in the case and therefore the Court is of the opinion that 
the verdict upon the third and fourth issues should be set aside. The 
jury having answered the first issue YES,  and the second issue NO, the 
Court is of the opinion that  i t  follows as a matter of law that the plaintiff 
is entitled to recover of both defendants the sum of $607.39, with interest, 
subject, however, to a credit on account of the net value of the personal 
property seized under the writ of claim and delivery. 

' (I t  is now, therefore, by the Court, ordered, adjudged and decreed : 
"1. That the verdict upon the third and fourth issues be and the same 

is hereby set aside and that the verdict on all the remaining issues be 
undisturbed and allowed to stand. 

"2. Tha t  the plaintiff recover of the defendants, F,. W. Horton and 
S. M. Horton, the sum of $607.39, with interest thereon from the 16th 
day of April, 1940, until paid, subject, however, to a credit as of Novem- 
ber 23, 1940, of the sum of $424.05, which is the  net value of the personal 
property seized under a writ of claim and delivery, as found by the jury, 
after deducting the costs incident to the sale and the amount of the prior 
lien upon the automobile. 

"3. That the costs of this action be taxed against the defendants. 
WALTER J. BONE, 

Judge Presiding." 

Neither the evidence nor the charge in the trial below appears in the 
record. However, there does appear therein the following: "Statement 
and Explanation. Although the judgment states that the third and 
fourth issues are set aside, i t  was the intention of the Court to set aside 
those two issues which related to the balance due by defendant, E. W. 
Horton and defendant, S. M. Horton, on the crop lien and note referred 
to in the complaint and the Court did not intend to set aside the issue 
which related to the amount of the indebtedness of defendant, E. W. 
Horton, on the conditional sales contract covering an  automobile. I t  
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will be seen by reference to 'the issues that the third and fifth issues are 
the ones which related to the indebtedness of the defendants upon the 
crop lien and note. &4s the Court now recalls, the judgment was dictated 
to the Court Reporter by the Court, and after same was transcribed it 
was read by the Court before it was signed. Therefore, the Court is 
unable to state exactly how it happened that the judgment states that 
the third and fourth issues were set aside unless the Court through inad- 
vertence failed to properly relate its thoughts and dacjsion to the numeri- 
cal identification of the issues. 

'(This August 9, 1941. ~ V - ~ L T E R  J. BONE, 
Judge Presiding." 

From the judgment entered the defendants appealed, assigning error. 

Bunn & Arendell  for p l a i n t i f ,  appellee. 
E. D.  Flowers  for defendants ,  appellants.  

SCHENCK, J. If the judge intended to set aside the answers made by 
the jury to the third and fifth issues, answer them himself, and render 
judgment on the verdict as amended, he was withcut authority so to do. 
R a n k i n  v. Oates, 183 N .  C., 517, 112 S. E., 32, and cases there cited. 
If he intended merely to strike out the answers to the third and fifth 
issues and to hold as a matter of law that they were surplusage and that 
the plaintiff was entitled to judgment upon the remaining portion of the 
verdict, he failed to do this, since the judgment crdered, adjudged and 
decreed: "1. That the verdict upon the third and fourth issues be and 
the same is hereby set aside and that the verdict on all the remaining 
issues be undisturbed and allowed to stand." Thf~ judgment as entered 
is not supported by the verdict as rendered or as the verdict is stated 
therein to be modified by the court, hence the judgment cannot be sus- 
tained. "There is no principle of law more firmlj. established than that 
the judgment must follow and conform to the verd~ct or findings." Dur-  
h a m  v .  Davis ,  171 N .  C., 305, 88 S. E., 433; Si t terson v .  S i t f e r son ,  191 
N .  C., 319, 131 S. E., 641, and cases there cited. 

The judgment cannot be sustained upon the theory of its being entered 
n o n  obstante veredicfo ,  in view of the defendants' answer to the allega- 
tion that they executed a note for $607.39, which is: "That the allega- 
tions contained in paragraph 3 are untrue and are, therefore, denied, and 
defendants specifically deny that they were indebted to the plaintiff in 
the sum of $807.39 on April 16, 1940, and specifically deny that they 
executed or delivered to the plaintiff any note on or about said date. 
. . ." A judgment n o n  obstante veredicto is merely a belated judg- 
ment on the pleadings. Ruiclc Co. v .  Rkodes ,  215 N .  C., 595, 2 S. E. 
(2d), 699, and cases there cited. 
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T h e  result of th i s  case is just one of t h e  unavoidable casualties of t h e  
circui t  a p t  t o  occur t o  t h e  most circumspect judge. 

F o r  the  e r ror  assigned the  case mus t  be remanded f o r  a new trial.  
Er ror .  

STATE v. AMBROSE SHEPHERD. 

(Filed 19 November, 1941.) 

1. Criminal Law 8 41- 
A character witness for defendant may not be questioned on cross- 

examination a s  to particular acts of misconduct of defendant and mag 
not be questioned a s  to the general reputation of defendant for particular 
vices for the purpose of impeaching the character of defendant, but he 
may be questioned on cross-examination a s  to  the general reputation of 
defendant for particular vices for the purpose of testing the witness' 
knowledge of defendant's general reputation and to impeach the credi- 
bility of the witness. 

2. Criminal Law 8 4 8 b -  
Where questions asked upon cross-examination of a character witness 

for defendant are  competent for the purpose of impeaching the witness 
but not for the purpose of impeaching the character of the defendant, 
defendant must request that the testimony be so limited, and in the 
absence of such request a general objection and exception to the testi- 
mony cannot be sustained. 

3. Criminal Law 8 38a- 
Upon the admission of a photograph of the scene of the crime in evi- 

dence the witness stated that  the car in the photograph was not located 
a s  was deceased's car a t  the time of the homicide. The court instructed 
the jury to disregard the automobile a s  shown in the photograph and 
properly limited the use of the photograph to the purpose of explaining 
the testimony of witnesses. Held:  Defendant's exce~t ion  to the admission 
of the in evidence is untenable. 

4. Criminal Law 8 8lc- 
Where the charge of the court is without error when considered con- 

textually, defendant's exceptions to isolated parts thereof cannot be 
sustained. 

5. Homicide 88 12, 27f-Evidence held not t o  present question of defend- 
ant 's r ight  t o  kill in  defense of his wife. 

The evidence tended to show that after an assault made upon defendant 
by deceased in front of defendant's house, defendant went into his house 
and left the place of danger, that defendant's wife remained outside try- 
ing to persuade deceased to leave, that thereafter defendant returned from 
the house with a pistol, and upon deceased's renewing the assault, shot 
and killed deceased. There was no evidence that deceased had assaulted 
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or threatened defendant's wife and no evidence of any fact or circum- 
stance which would cause a person of reasonable prudence to apprehend 
that she was in danger. Held:  Defendant's exceptions to the charge on 
the ground that the court failed to instruct the jury as to his right to kill 
in defense of his wife, is untenable. 

APPEAL by defendant from Sink, J., at  August Term, 1941, of WILKES. 
N o  error. 

Criminal action tried on indictment charging t'ae defendant with the 
murder of one George Johnson. 

The defendant lives in  the Reddies River section of Wilkes County. 
His  home is on an  elevation above the road. Steps lead from the porch 
to his house to a walkway which extends to the road. There are steps 
leading from the end of the walkway down to the road level. H e  and 
the deceased had been friends for many years. On 14  June,  1941, 
deceased drove u p  in front of defendant's home and called or signaled 
to him. The defendant went to the car of the deceased and talked to him 
through the window of the car. The deceased then stopped the motor, 
stated that  he had come there to whip the defendant, and that  he was 
going to do so; got out of his car, went around to the defendant, pulled 
his hat  down over his face, took his glasses off, threw them into the 
grass, and struck the defendant i n  the face. H3 then picked up two 
stones about the size of a man's fist and continued to threaten to whip 
the defendant, who left and went into the house. The  defendant's wife 
and a lady who was present undertook to persuade the deceased to leave. 
The defendant then came out of the house with a pistol, went down the 
walkway onto the steps leading to the road. The deceased picked up two 
more rocks and started towards him, whereupon the defendant shot 
deceased several times, inflicting wounds from which he died. As de- 
scribed by the defendant, "I suppose he was as f a r  from me as from here 
to that  table, and he came right on to me. I shot him. I shot him 
until he fel l ;  I wouldn't say how many times I shot." 

The solicitor having announced a t  the beginning of the tr ial  that  he 
would not seek a verdict of guilty of murder in the first degree, the cause 
was submitted on the charge of murder in the second degree or man- 
slaughter, and the jury returned a verdict of "guilty of manslaughter." 
From judgment thereon the defendant appealed. 

Attorney-General NcMuZlun and Assistant Afforneys-General Bruton 
and Pafton for the Sfate.  

Tr ive f f  (e. Holshouser and Hayes (e. Hayes for defendant, appellant. 

BARKHILI,, J. The defendant offered a number of witnesses for the 
purpose of establishing his general reputation. On cross-examination 
the solicitor questioned these witnesses with referrbnce to the defendant's 
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general reputation for certain vices, particularly as to whether the de- 
fendant did not have the general reputation of getting drunk and mis- 
treating his family and as to whether he did not have the general reputa- 
tion of having been indicted on numerous occasions. Xost of these ques- 
tions were answered in the negative or the witnesses professed no knowl- 
edge thereof. Others were answered in the affirmative. Later the court, 
being under the apprehension that under S. v. Shinn, 209 N .  C., 22, 
182 S. E., 721, this evidence was incompetent, withdrew it and instructed 
the jury not to consider the same. 

The defendant's exceptions directed to the admission of this testimony 
cannot be sustained. The court incorrectly interpreted the opinion in 
the Shinn case, supra. The evidence was competent in the first instance. 

While it is true that character witnesses may not be cross-examined 
as to specific acts of misconduct of the defendant, AS. v. Shinn, supra, he 
may be questioned as to the general reputation of the defendant as to 
particular vices or virtues. Edwards v. Price, 162 N. C., 243, 78 S. E., 
145; Davis v. Long, 189 N .  C., 129, 126 S. E., 321; S. v. Nance, 195 
N. C., 47, 141 8. E., 468; S. 1 1 .  Colson, 193 N. C., 236, 136 S. E., 730; 
S. v. Lefevers, 216 N.  C., 494, 5 S. E .  (2d), 55. Such evidence is com- 
petent for the purpose of testing the knowledge of the witness concerning 
the general reputation about which he has testified and to impeach his 
testimony. That is, it goes to the credibility of the witness and is com- 
petent for that purpose only. S.  v. Holly, 155 N .  C., 485, 71 S. E., 450; 
S. v. Lefevers, supra. Upon request the court should so limit it. How- 
ever, upon general objection only, without request that it be restricted to 
the use for which it is competent, the general objection and exception is 
not tenable. S. v. Tutfle,  207 N. C., 649, 178 S. E., 76, and cases cited; 
S. v. Hawkins, 214 N .  C., 326, 199 S. E., 284. 

The exceptions directed to the alleged error of the court in permitting 
the introduction and use of a photograph of the house, porch and walk 
are without merit. This photograph shows a car standing in the road. 
The witness stated that the car was not located as was that of the de- 
ceased at  the time of the homicide but that otherwise it correctly repre- 
sented the premises in question. The court charged the jury to disregard 
the automobile as shown in the photograph and clearly limited the use 
of the photograph in accord with our decisions. S.  v. Xifchem, 188 
N .  C., 608, 125 S. E., 190, and cases cited; S. v. Holland, 216 N .  C., 610, 
6 S. E. (2d), 217; S. v. Perry, 212 N. C., 533, 193 S. E., 727; 8 .  v. 
Wagstaff, 219 N. C., 15, 12 S. E .  (2d)) 657; 8. v. Miller, 219 N .  C., 514, 
14 S. E. (2d), 522. 

The court correctly defined malice. Likewise, its instructions upon 
the crime of manslaughter, S. v. Jordan, 216 N .  C., 356, 5 S. E .  (2d). 
156, and cases cited; S. v. Koutro, 210 N .  C., 144, 185 S. E., 682, and 
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as to the consideration to be given the testimony of an interested witness, 
S. v. Holland, supra, when considered contextuall;g, were in substantial 
accord with the decisions of this Court. Exceptions to isolated parts 
thereof cannot be sustained. 

The defendant complains that the court's instructions on his plea of 
self-defense were inadequate and erroneous and fliiled to give him the 
full benefit of this defense. Exceptions based on this contention are 
without merit. When the evidence is analyzed it appears that the de- 
fendant, after the first difficulty, retired to a place of safety. He  there- 
after armed himself with a pistol, returned to the road where the 
deceased was and, upon a renewal of the difficulty, immediately shot and 
killed the deceased. H e  seeks to justify his conduci; upon the theory that 
lie returned to protect his wife. The record fails tc disclose any evidence 
to sustain this theory. His wife was there undertaking to persuade the 
deceased to leave. No assault had been committed upon her, no threat 
had been made against her and no fact or circumstance appears which 
would cause a person of reasonable prudence to apprehend that she was 
in danger. On the defendant's own statement, as he outlines the occur- 
rence, the charge on his plea of self-defense was more favorable to him 
than he had a right to demand. 

That the difficulty occurred in front of his home and the deceased 
instigated it are mitigating circumstances which the court, judging from 
the sentence imposed, took into full consideration in pronouncing sen- 
tence. 

We have examined the other exceptive assignments of error appearing 
in  the record. They fail to disclose any sufficient cause for disturbing 
the judgment below. 

No error. 

FRED G .  HINSON v. C. L. DAVIS, ADMINISTRATOI~ OF A. W. DAVIS. 

(Filed 19 November, 1941.) 

1.  Master and Servant 5 44- 

Under the North Carolina Workmen's Compensation Act the insurance 
carrier who has paid compensation to an injured employee for which the 
employer was liable under the Act may maintain an action against a 
third person upon allegations that the negligence of such third person 
caused the injury, sec. 11, ch. 120, Public Laws 1929, as amended, Michie's 
Code, 8081 ( r ) ,  but the rights and liabilities of such third person are in 
nowise affected by the Act. 
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2. Same--Accord between employer and third person does not bar insur- 
ance carrier from bringing action in name of employee against such 
third person. 

A collision between a bus and a car caused the death of the driver of 
the car and injury to the driver of the bus. The insurance carrier paid 
compensation to the driver of the bus for which the bus driver's employer 
was liable under the Workmen's Compensation Act, and instituted this 
action in the name of the employee against the administrator of the 
estate of the driver of the car. Thereafter the employer paid the admin- 
istrator a certain sum in full settlement for the death of intestate. The 
administrator set up this accord as a bar in the action instituted by the 
insurance carrier in the name of the employee. Beld: The insurance 
carrier having been subrogated xo the right to maintain the action, the 
employer cannot affect this right by any act to which the insurance carrier 
is not a party, and the accord to which neither the employee or the 
insurance carrier were parties cannot bar their right of action. 

5. Subrogation § 2- 
Where a party has become subrogated to a particular right the subrogor 

cannot thereafter, to the detriment of the subrogee, modify or waive the 
subrogated right. 

4. Compromise and Settlement 8 2- 
h settlement by which the employer pays the administrator of the third 

party an agreed sum in satisfaction for alleged wrongful death resulting 
from a collision between intestate's car and a bus driven by the employee 
is not an accord and satisfaction between the employee and the compen- 
sation insurance carrier as against the administrator, the employee and 
the compensation insurance carrier not being parties to the accord. 

APPEAL by defendant from Olive, Special Judge, a t  September Tern], 
1941, of MECKLENBURQ. 

This is an  action to  recover damages for personal injuries alleged to 
have been negligently inflicted upon the plaintiff by the defendant's 
intestate. 

The plaintiff was the driver of a bus of the Akers Motor Lines, Inc., 
and the defendant's intestate was the driver of his own automobile. It 
is alleged in the compIaint that  the defendant's intestate negligently 
drove his automobile to his left side of the highway, when meeting the 
bus driven by the plaintiff, which caused a collision between the two 
vehicles resulting in personal in jury  to the plaintiff. The answer denies 
the allegation of negligence and pleads the contributory negligence of the 
plaintiff. 

The amended answer, in bar of the plaintiff's right to recover in this 
action, alleges : 

"1. Tha t  subsequent to the institution of this action, to wi t :  on the 
4th day of January,  1941, the plaintiff's employer, Akers Motor Lines, 
Inc., for  a valuable consideration made, or caused to be made, a settlement 
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with the defendant, by the terms of which the plaintiff's employer, Akers 
Motor Lines, Inc., paid, or caused to be paid, to the defendant damages 
for the wrongful death of defendant's intestate caused by the negligence 
of the plaintiff, and the plaintiff's employer, Akers Motor Lines, Inc., at 
the time and place and on the occasion mentioned in the complaint, and 
that as a   art of said settlement. and in consideration of the sum of 
money paid to the defendant by or for the plaintiff's employer, Akers 
M-otor Lines, Inc., the defendant duly executed and delivered to or for the 
plaintiff's employer, Akers Motor Lines, Inc., a full and complete release 
of any and all claims of the defendant against the plaintiff's employer, 
Akers Motor Lines, Inc., for damages for the wrongful death of defend- 
ant's intestate. 

"2. That defendant is advised and believes, and upon such advice and 
belief alleges, that the settlement referred to in the paragraph next pre- 
ceding constituted a complete accord, settlement and satisfaction of any 
and all claims of Akers Motor Lines, Ino., and any person, firm or corpo- 
ration, including the United States Casualty Company, claiming by, 
through or under Akers Motor Lines, Inc., and coniititutes a bar to any 
recovery by the plaintiff for or on behalf of Akers Motor Lines, Inc., or 
its insurance carrier, the United States Casualty Company. 

"3. That all of the aforesaid matters and things are hereby specially 
pleaded in bar of any recovery by, for or on behalf of, Akers Motor 
Lines, Inc., or its insurance carrier, the United States Casualty Com- 
pany." 

The plaintiff moved the court to strike "paragraphs 1, 2 and 3 of 
defendant's further answer and defense of the defendant's amended 
answer. That he was not a party to and did not have any knowledge of 
any settlement made by his employer with the defendant. That even if 
such a settlement had in  fact been made, i t  could have no effect on this 
defendant (plaintiff), and is not material, to the trial of the issues 
involved in this action.'' 

The motion of the plaintiff was allowed, and to the order striking out 
the paragraphs of the amended answer mentioned, the defendant excepted 
and appealed to the Supreme Court, assigning error. 

J .  Laurence Jones and R. Hoyle Smathers f o r  plaontiff, appellee. 
Helms  & Mulkiss for defendant, appellant. 

SCHENCK, J. I t  should be noted in the outset that the action is not 
instituted in behalf of or in the interest of the plaintiff's employer, 
Akers Motor Lines, Inc., nor will i t  in any wise ~ r o f i t  thereby. The 
action is instituted in the name of Hinson, the employee, by the insur- 
ance carrier, the United States Casualty Company, which has paid 
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compensation to the injured employee for which the employer was liable, 
as is authorized by see. 11, ch. 120, Public Laws 1929; see. 1, ch. 449, 
Public Laws 1933 (N. C. Code of 1939 [Michie], see. 8081 [r]). The 
right to so institute the action having accrued to the insurance carrier 
when it paid the compensation to the employee for which the employer 
was liable, the employer could not by any act to which the carrier was 
not a party, disturb or interfere with such right. 

The defendant is in no wise affected by the North Carolina Workmen's 
Compensation Act, ch. 120, Public Laws 1929, and acts amendatory 
thereof (N.  C. Code of 1939 [Michie], sees. 8081 [h], et seq.) He  is 
an outsider and a third party, and is given no rights and is relieved of 
no liability thereby. 

The statute does, however, give certain rights to the employer, the 
insurance carrier and the en~ployee. Among these being that "when any 
employer is insured against liability for compensation with any insur- 
ance carrier, and such insurance carrier shall have paid any compensation 
for which the employer is liable or shall have assumed the liability of the 
employer therefor, it shall be subrogated to all rights and duties of the 
employer, and may enforce any such rights in the name of the injured 
employee or his personal representative. . . ." 

I t  is admitted that the United States Casualty Company has accepted 
the liability of the Akers Motor Lines, Inc., employer of the plaintiff, 
and is paying plaintiff compen~ation under an award of the North 
Carolina Industrial Commission. The casualty company is therefore 
subrogated to all the rights existing in favor of the employer against 
defendant, a third party and stranger to the Compensation Act, including 
the right to "commence an action in his own name and/or in the name 
of the injured employee or personal representative for damages on 
account of such injury br death:" This subrogated right in the insurance 
carrier could not by any act of the employer be altered or changed. Any 
modification or waiver of rights under subrogation to be effectual must 
be made by the subrogee and not by the subrogor. The subrogor loses 
the rights, the subrogee gains them, and when gained by the latter they 
are beyond the power of the former to modify or waive. 

"Accord is a satisfaction agreed upon between the party injuring and 
the party injured, which, when performed, is a bar to all actions upon the 
same account." 3rd Blackstone 15, 1 Xmer. Jur., Accord and Satisfac- 
tion, par. 1. I n  the case at  bar the party alleged to be the party injuring 
is the same as the party alleged to be the party injuring in the accord 
set up in the assailed answer, but the alleged party injured in the former 
and the alleged party injured in the latter is entirely different. Any 
"accord, settlement and satisfaction" between the employer, Akers Motor 
Lines, Inc., and the defendant, was an act to which the plaintiff was an 
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ent ire  s t ranger  a n d  affected n o  r ights  t o  which the  United S ta tes  Cas- 
ua l ty  Company, b y  vir tue of t h e  statute, h a d  been subrogated, a n d  could 
no t  be properly pleaded a s  a defense t o  a n  action by  the plaintiff in  
behalf of himself or of t h e  casualty company against  the  defendant. 
Therefore the  order  s t r iking out  the  f u r t h e r  answer set t ing u p  such a 
plea was proper. 

Affirmed. 

STATE v. FRANK STARNES. 

(Filed 19 November, 1941.) 

1. Homicide 8 3- 
Murder in the first degree is  the unlawful killing of a human being 

with malice and with premeditation and delibemtion. C. S., 4200. 

2. Homicide 8 6- 
Murder in the second degree is the unlawful liilling of a human being 

with malice and without premeditation and deliberation. 

3. Criminal Law 8 81c- 
Conflicting instructions upon a material point, one correct and the other 

incorrect, must be held for prejudicial and reversible error, since the jury, 
which must take the law from the court, is  not supposed to know which is  
the correct instruction and i t  must be assumed on appeal that  the jury 
was influenced by that  portion of the charge which is incorrect. 

4. Homicide 8 SO- 
I n  a homicide prosecution a n  instruction that  murder in the first degree 

is  the unlawful killing of a human being without justification in law, 
which, plus malice, constitutes murder in the second degree, must be held 
for reversible error notwithstanding that  the court thereafter correctly 
defined murder in the first degree and murder in the second degree, since 
the charge contains conflicting instructions upon a material point. 

5. Criminal Law 5 77d- 
Where no exceptions are  filed to defendant'g statement of case on 

appeal and i t  becomes in due time a part  of the record, the Supreme 
Court is bound thereby, and when the charge as  set forth therein contains 
conflicting instructions upon a material point, defendant's exception 
thereto must be sustained regardless of whether 1he judge's language was 
incorrectly transcribed or whether the error was ~ l u e  to a lapsus lingua. 

6, Criminal Law 8 83: Constitutional Law § 33- 
Where defendant has been granted a new trial for  error in the charge 

appearing of record and upon appeal f r ~ m  a second conviction the record 
discloses a kindred error in  the charge upon the second trial, a new trial 
must nevertheless be awarded upon the second appeal, since no person 
may be deprived of life o r  liberty except by the law of the land, Consti- 
tution of North Carolina, Art. I ,  sec. 17. 
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STATE v. STABNEB. 

APPEAL by defendant from Sink, J., at 7 April, 1941, Special Crim- 
inal Term, of MECKLENBURQ. 

Criminal prosecution upon indictment charging defendant with mur- 
der of Anna Harris. 

A brief resume of the testimony given on former trial, not materially 
different from that upon the trial to which this appeal relates, is set out 
in opinion on former appeal as reported in 218 N.-c., 539, 11 S. E. (Zd), 
553. Hence, no useful purpose will be served by repeating it here. 

The case on appeal shows that, beginning the charge, the court told 
the jury that defendant stands indicted upon a bill of indictment charg- 
ing the capital offense of murder; that the State contends that the testi- 
mony should satisfy the jury beyond a reasonable doubt (1) "that it is 
murder in the first degree as that will subsequently be defined to you"; 
(2)  "that should you fail to so find, that you should find him guilty of 
murder in the second degree, as that will be defined to YOU"; and (3)  
"that should you fail in that, you should find him guilty of manslaughter, 
as that will be defined"; that to this indictment and to these contentions 
defendant pleads not guilty, and contends "that from you he should 
receive a rerdict of not guilty"; and that "there are four verdicts in- 
volved . . ." Then, after stating, "I am of the opinion and have 
practiced explaining to a jury at  the outset of my charge the nature 
of the offense named in the bill of indi'ctment, certainly so in a major 
felony such as this," the court continued by saying: "Murder in the 
first degree is the unlawful slaying of a human being, that is, a slaying 
without justification in law, not arising out of an accident, but in con- 
travention of the statutes. That, plus malice, makes murder in the 
second degree; an unlawful killing, plus malice, makes murder in the 
second degree." 

Defendant excepts to that portion last quoted. 
Verdict : Guilty of murder in the first degree. 
Judgment : Death by asphyxiation. 
Defendant appeals therefrom to Supreme Court, and assigns error. 

.4ttorney-General McMuZlan and Assistant Attorneys-General Bruton 
and Patton for the State. 

Brock Barkley for defendant, appellant. 

WINBORNE, J. For error assigned to the charge as above indicated, 
there must be a new trial. 

Murder in the first degree is the unlawful killing of a human being 
with malice and with premeditation and deliberation. C. S., 4200. 5. z.. 
Benson, 183 N .  C., 795, 111 S. E., 809; S. v. Sfeele, 190 N.  C., 506, 130 

13-220 



386 I N  T H E  SUPREME COUIRT. [220 

S. E., 308; S. 2;. Payne ,  213 N.  C., 719, 197 S. E., 753; S. a. Bowser, 
214 N.  C., 249, 199 S. E., 31; S. v. R a w k i n s ,  214: N .  C., 326, 199 S. E., 
284, and numerous other cases. 

Murder in the second degree is the unlawful killing of a human being 
with malice and without premeditation and deliberation. S. v. Benson, 
supra. 

Applying these definitions to the portions of' the charge to which 
exception is taken as shown in the foregoing statement of the case, neither 
murder in the first degree nor murder in the second degree is correctly 
defined there. This is conceded by the Attorney-General for the State. 
But it is pointed out, and justly so, that the court, continuing in the 
charge, correctly defined both first and second degree murder, and ex- 
plained the elements constituting each offense. Upon that the State 
contends that the charge taken as a whole may not be held for error. 
However, in this connection, the decisions of this Court uniformly hold 
that when there are conflicting instructions to the jury upon a material 
point, the one correct and the other incorrect, a new trial must be granted 
as the jury, which must take the law from the court, is not supposed to 
know which is the correct jnstruction. We must assume in such cases, 
in  passing upon appropriate exception, that the jury, in coming to a 
verdict, was influenced by that portion of the charge which is incorrect. 
Ti l le t t  zj. R. R., 115 N. C., 662, 20 S. E., 480; W i l l i a m s  v. Haid, 118 
N. C., 481, 24 S. E., 217; Edwards  v. R. R., 132 N. C., 99, 43 S. E., 
585; S. v. Falkner,  182 N .  C., 793, 108 S. E., 756; S. 21. Waldroop,  193 
N.  C., 12, 135 S. E., 165; Hubbard  z3. R. R., 203 N. C., 675, 166 S. E., 
802; S. v. Mosley, 213 N .  C., 304, 195 S. E., 830; S.  v. Bryant ,  213 
N.  C., 752, 197 S. E., 530; Temple ton  v. Kelley,  1417 N.  C., 164, 7 S. E. 
(2d), 380. 

I n  the case at  bar, what is murder in the first degree, and what is 
murder in the second degree, within the purview of the law, are material 
points and essential to proper guidance for the jury. 

However, we deem i t  fair to the learned judge who presided in the 
trial below to say that no exceptions were filed to the case on appeal as 
served by defendant, and hence it was not settled by the judge. There- 
fore, the case on appeal, as served, became in due time a part of the 
record on appeal. Under these circumstances it may have been that the 
language used by the' court was misunderstood, and that, hence, the 
charge as reported is not as given, yet we are bound by the record. 
Cogdill 2,. Hardwood Co., 194 N.  C., 745, 140 S. E., 732; S .  v. Griggs, 
197 N .  C., 352, 148 S. E., 547; S .  21. Stansberry,  197 IT. C., 350, 148 
S. E., 546; S. v. St iwin ter ,  211 N. C., 278, 189 S. E., 868; S. v. Afiller, 
214 N.  C., 317, 199 S. E., 89; S. v. Dee, 214 N .  0.) 509, 199 S. E., 730. 

On the other hand, if the charge be a lapsus lin!quce, it is, nevertheless, 
error-"one of those casualties which, now and then, befalls the most 
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circumspect i n  the tr ial  of causes on the circuit," Stacy, C. J., in  S.  c. 
Kline, 190 N .  C., 177, 129 S. E., 417; S.  v. Allen, 190 N. C., 498, 130 
S. E., 163; Cogdill v. Hardwood Co., supra; S. v. Griggs, supra; 8. v. 
Rhineharf, 209 N .  C., 150, 183 S. E., 388; S.  v. Stiwinter, supra. See, 
also, S. v. Starnes, supra. 

Other exceptive assignments are not considered. 
Even though on the appeal from former judgment upon similar ver- 

dict a new tr ial  was granted for cause kindred to tha t  assigned on this 
appeal, defendant is entitled to go before another jury, for  no person 
ought to be deprived of his life or liberty but by the law of the land. 
Constitution of Nor th  Carolina, Art. I, see. 17. 

New trial. 

STATE v. L. F. McALHANEY, ARTHUR WORLEY, BARNEY RENTZ, JACK 
JAMES, AXD DAN HITCHCOCK. 

(Filed 19 November, 1941.) 

1. States 8 1:  Indians 1- 
As a result of the Treaty of Peace with England the territory embraced 

within the thirteen states, together with land not previously granted. 
passed to these States subject to the possessory rights of the Indians over 
the land which they occupied. 

2. Indians 1- 
Sotwithstanding the guardianship relation existing between the Federal 

Government and the Indians, Indians residing in Xorth Carolina are 
citizens of this State and remain subject to its laws. 

3. Indians § 4: Courts 8 9- 
Our courts have jurisdiction of a prosecution of a white man for assault 

upon an Indian committed upon a n  Indian reservation, which jurisdiction 
is not ousted by the enactment of see. 213, Title 25, U. S. C. A., since the 
Federal Act does not give the Federal Government exclusive jurisdiction, 
and could not interfere with the exercise of the police powers of the State. 

APPEAL by defendant from Bobbitt, J . ,  a t  J u l y  Term, 1941, of SWAIK. 
N o  error. 

Criminal prosecution under bill of indictment which charges that  the 
defendant McXlhaney e t  al. did unlawfully, willfully and feloniously: 
(1) conspire to kidnap one Tom King ;  (2)  kidnap one Tom King;  (3 )  
conspire to commit a felonious assault upon one Tom King ;  and (4)  
commit a felonious assault as defined in  C. S., 4214, upon one Tom King. 

When the cause came on for trial, a t  the conclusion of the evidence, i t  
appearing that  defendant SlcAlhaney is a white person and Tom King, 
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the party alleged to have been kidnaped and assaulted, is an Indian, and 
that the alleged assault occurred within the bounds of the Cherokee 
Indian Reservation, the defendant prayed the court to charge the jury 
as follows : 

"The court charges the jury that, even though i t  should find beyond 
a reasonable doubt that the defendants, or any of them, committed the 
acts alleged in the bill of indictment, yet if the jury should further find 
that said acts were committed on the lands embraced in what is known 
as the Cherokee Indian Reservation and should further find that the 
person, namely Tom King, upon whom the assault was alleged to have 
been made and who was alleged to have been kidnaped and against whom 
the conspiracies were alleged to have been entered into, was a Cherokee 
Indian and a member of the Indian Band located on said Reservation, 
then the court charges you that this court would not have jurisdiction 
of the offenses, and you should, therefore, return r i  verdict of not guilty 
as to all the defendants." The court declined i;o give the prayer as 
requested and defendant McAlhaney excepted. 

The jury returned a verdict of "Not Guilty'' upon the first, second, 
and third counts, and upon the fourth count "Guilty of an assault, 
causing serious damage." From judgment upon the verdict the defend- 
ant McAlhaney appealed. 

Attorney-General McMullan and Assistant Attcmeys-General Bruton 
and Patton for the State. 

Jones, Ward & Jones and Barter Jones for L. F. McAlhaney, appe l -  
lant. 

BARNHILL, J. The defendant relies solely upon his exceptive assign- 
ment of error based on the refusal of the court to instruct the iurv-as 

0 " 
prayed. I n  sb doing he concedes that, ordinarily, the criminal laws of 
the State are applicable to offenses committed within the Indian Reser- 
vation. S. v. Adams, 213 N. C., 243, 195 S. E., 822. He contends, 
however, that the Federal Government, by the enactment of see. 213, 
Title 25. U. S. C. A.. has assumed iurisdiction of all felonious assaults 
committed by white persons upon Indians within the Indian country 
and that this jurisdiction once assumed is exclusive, depriving the State 
courts of any jurisdiction to try white persons charged with a felonious 
assault within the Cherokee Reservation. This contention cannot be 
sustained. 

After the colonies had achieved inde~endence the thirteen states which 
then came into being succeeded under the Treaty of Peace to the rights 
of England in this territory. The result of this was that the sovereignty 
of the territory embraced within the several states, together with the 
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land not previously granted, passed to these States subject to the posses- 
sory rights of the Indians over the land which they occupied. Fletcher 
v. Peck, 6 Cranch, 87, 3 L. Ed., 162; Worcester 1,. Georgia, 6 Pet., 515, 
8 L. Ed., 483; Eu-che-kah 21. Welsh,  10 N .  C., 155; United Statcs v. 
Wright,  53 Fed. (2d), 300; Eu-che-lah v. Welsh, supra. 

While the Federal Government has supervised their contracts, educated 
their children and made generous provisions for their support under the 
guardianship relation existing between the Federal Government and the 
Indians they remain subject to the laws of North Carolina. 

"They (the Cherokee Indians in North Carolina) are citizens of that 
State and bound by its laws." Eastern Cherokee Indians v. United 
States, 117 U. S., 288, 29 L. Ed., 880; Cherokee Nation v. Georgia, 5 
Pet., 1 ;  Worcester v. Georgia, supra; United States v. Boyd, 68 Fed., 
577; United States v. Swain County, 46 Fed. (2d), 99. 

Unless expressly excepted, our laws apply equally to all persons, irre- 
spective of race, and all persons within the State are subject to its crim- 
inal laws and are within the jurisdiction of its courts. Particularly is 
this so as to citizens of the State. S. v. Ta-cha-nu-tah, 64 N .  C., 614; 
S .  v. Wol f ,  145 N .  C., 441; Eastern Cherokee Indians v. United States, 
supra; United States v. Wright,  supra; S .  v. Adams, supra; Utah Power 
& Light Co. v. United States, 243 U. S., 389, 61 L. Ed., 791; United 
States v. McBratney, 104 U. S., 621. 

The fact that the eastern band of Indians had surrendered the right to 
their tribal land, had separated themselves from their tribe and had 
become subject to the laws of the State of North Carolina did not de- 
stroy the right or the duty of the guardianship on the part of the 
Federal Government. This right of guardianship, however, relates pri- 
marily to property rights and economic welfare. United States 2). Wrighi ,  
supra. 

Criminal statutes relating to Indians, enacted by The Congress in 
furtherance of the guardianship relation the Federal Government under- 
takes to maintain towards Indians, are not exclusive. "Clearly no Act 
of Congress in their behalf would be valid which interfered with the 
exercise of the police powers of the State. I n  such a situation a law to 
be sustained must have relation to the purpose for which the Federal 
Government exercises guardianship and proteeCion over a people subject 
to the laws of one of the States, i.e., it must have reasonable relation to 
their economic welfare." United States 7,. Wriglr t ,  supra. 

We conclude, therefore, that the enactment by The Congress of U. S. 
C. A, Title 25, sec. 213, was not the exercise of a power vested exclu- 
sively in the Federal Government and creates no such conflict as would 
oust the jurisdiction of the State courts. 

I n  the trial below we find 
No error. 
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SCHOENITH, INC., v. ADRIAN X-RAY l\IANUPACrI'URING COMPANY, A 
CORPORATION, AND RI. B. ADRIAN, TRADING AS ADRIAX X-RAY MANU- 
FACTURING COMPASY. 

(Piled 19 November, 1941.) 

1. Appeal and Error 8 37- 
Upon defendant's motion, matle on special appearance, to set aside 

service of summons and to dismiss the action, the court's findings are 
conclusive when supported by competent eridenc,? even though there is 
conflict in the affidavit testimony. 

2. Process 5 6d- 
Defendant is a nonresident corporation without property in this State 

and is not licensed to do business and does not maintain a process agent 
here. Summons was served on its director who came to this State for 
the purpose of servicing a maahine which it had sold plaintiff. The 
director made the trip to this State after its obligations to service the 
machine under the contract of sale had expired. H e l d :  The visit of the 
director to this State upon the evidence was an 'isolated act" or an act 
of "trivial business" insufficient to bring the corpoi-ation within this State 
for the purpose of ser~ice  of summons. and order ~~et t ing  aside the service 
was proper. 

APPEAL by plaintiff from Armsfrong, .I., a t  May Ex t ra  Term, 1941, 
of MECRLENBURQ. Affirmed. 

Motion, made on special appearance, to quash thr  summons herein and 
to invalidate the attempted service thereof. 

Defendant, a Wisconsin corporation, sold to the plaintiff, a Kor th  
Qarolina corporation with its principal place of business in Charlotte, 
North Carolina, an  X-ray  industrial machine. B y  written contract i t  
agreed to install the machine and to allow the plaintiff a thirty-day trial 
period; to guarantee complete satisfaction and to accept the return of 
the machine if not satisfactory; to guarantee the unit for a period of 
twelve months against mechanical defect; to supply replacement parts 
within the guaranty period and to give assistance in the training and 
instruction of o~e ra to r s .  The  machine was installed and ins~ect ions  and 
repairs were made during the contract period. Aftl3r the contract period 
a director of the defendant, upon the solicitation and a t  the request of 
plaintiff, came to North Carolina to service the machine. While in the 
State, service of summons herein was had upon him as a director of the 
defendant corporation. Thereupon, defendant, thi-ough its counsel, on 
special appearance, moved to vacate service of summons. 

When the motion came on to be heard the court 3elow found the facts 
and upon the facts found entered its order invalidating and setting aside 
service of summons and dismissing the action. Plaintiff excepted and 
appealed. 
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Nathan ie l  G. S i m s  and F r a n k  IT. K e n n e d y  for plaint i f f ,  appel lanl .  
Gover  & Coving ton  and  H u g h  L. Lobdell  for de fendan t ,  appellee. 

BARNHILL, J. I n  the judgment entered these specific findings appear : 
that the X-ray Shoe Fitters, Inc., operating under the trade name of 
Adrian X-ray Manufacturing Company, is a Wisconsin corporation; 
that i t  is not licensed to do business in North Carolina; that it has no 
place of business in North Carolina; that it has no process agent in the 
State, and at  the time of the attempted service herein it had no property 
within the State; that M. B. Adrian, upon whom service of summons was 
attempted, came to North Carolina at  the request of the plaintiff for the 
sole purpose of repairing said machine; that a t  said time there was no 
other representative of said corporation in North Carolina; that the 
only acts done by said Adrian on said trip to S o r t h  Carolina were in 
connection with making repairs to said machine and that said Bdrian 
was temporarily in North Carolina at  the time of said attempted service ; 
that under the written contract defendant was not obligated to service or 
repair the machine and that the guarantee period had expired at  the time 
service of summons was attempted; that the installation and repairing 
of said machine was incident to the sale thereof in interstate commerce; 
that the servicing or repairing of the machine by Adrian was an isolated 
act and that at  the time of the attempted service defendant was not pres- 
ent in North Carolina and was not doing business in North Carolina 
and that the acts done by the corporation in North Carolina prior to and 
at  the time of said attempted service were not of such substantial nature 
as to bring said corporation within the State. 

While the affidavit testimony was conflicting there was sufficient com- 
petent evidence offered to support the facts found by the court below. 
They are, therefore, conclusive and not subject to review. Parr i s  '. 
Fischer  & Co., 219 N. C., 292, 13 S. E., 540; B r o w n  v. Coal Co., 208 
N. C., 50. 

The conclusions drawn therefrom are supported by the authorities. 
Soliciting orders to be approved at the home office for merchandise to 

be shipped in interstate commerce is not doing business within the State. 
P l o t t  v. Michael ,  214 N. C., 665, 200 S. E., 429; People's Tobacco Co. 
v. A m e r i c a n  Tobacco Co.,  246 U .  S., 79, 62 L. Ed., 587, 101 -1. L. R., 
133 (note). 

Upon the facts found the defendant was not in the State in the person 
of its director at the time of the attempted service of summons. Even 
if we concede that compliance by defendant with its contract provisions 
would constitute "doing business" within the State, its obligations under 
the contract had expired. The visit of its director to the State there- 
after at  the request of plaintiff to service the machine constitutes an 
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"isolated act" or an act of "trivial business" which was insufficient to 
bring the corporation within the State for the purpose of service of 
summons. Parris v. Fischer & Co., supra, 23 Am. Jur., 353, 20 C. J. S., 
155; People's Tobacco Co. v. American Tobacco Co., supra; Y o r k  Mfy .  
Co. v. Colley, 247 U .  S., 21, 62 L. Ed., 963; Consolidated Textile Corp. 
v. Gregory, 289 U. S., 85, 77 L. Ed., 1047; Rosenberg Bros. & Co. v. 
Curtis Brown Co., 260 U. S., 516, 67 L. Ed., 3713; Cannon v. Time ,  Inc., 
115 Fed. (2d), 423; Truck  Parts, Inc., v. Briggs Clarifier Co., 25 Fed., 
Supp., 602; Merriman v. Martindale-Hubbell, Jnc., 36 Fed. Supp., 182. 

The judgment below is 
Affirmed. 

STATE v. E V E R E T T E  CLAISRE. 

(Filed 19 November, 1941.) 

Bastards 5 3- 
Willfulness is an essential element of the offense defined by ch. 228, 

Public Laws 1933, and a warrant failing to allege that defendant's failure 
or refusal to support his illegitimate child was willful fails to charge an 
offense under the statute and cannot support a conviction. 

APPEAL by defendant from Warlick, J., at June Term, 1941, of 
CATAWBA. Error and remanded. 

The defendant was charged with violation of ch. 228, Public Laws 
1933, as amended, relating to the support of illegitimate children. The 
warrant upon which defendant was tried charged "that Everette Clarke 
on or about the 22nd day of May, 1939, in C<%tawba County, Hickory 
Township, City of Hickory, did unlawfully and willfully beget upon the 
body of Mildred Cody a child, now four months of age, same being an 
illegitimate child, and has failed, neglected and refused to provide ade- 
quate s u p p c t  of said child, against the statute in such case made and 
provided, and against the peace and dignity of the State." 

The verdict upon issues submitted was against the defendant, and from 
judgment imposing sentence predicated thereon defendant appealed. 

Attorney-General Mcilfullan and Assistant Attorneys-General Bruton 
and Patton for the State, appellee. 

W .  H.  Strickland for defendant, appellant. 

DEVIN, J. The statute under which the defendant was tried provides 
that, "Any parent who willfully neglects or who refuses to support and 
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maintain his or  her illegitimate child shall be guilty of a misdemeanor 
and subject to such penalties as are hereinafter provided." 

Willfulness is one of the essential elements of the offense. This must 
be charged in the warrant, S. v. Cook, 207 N.  C., 261, 176 S. E., 757; 
S. v. Spillman, 210 N.  C., 271, 186 S. E., 322. I t s  omission is not cured 
by C. S., 4623, S. v. Tyson, 208 N. C., 231, 180 S. E., 85, or by amend- 
ment after verdict, S. v. Tarlton, 208 N .  C., 734, 182 S. E., 481; S. v. 
McLamb, 214 N.  C., 322, 199 S. E., 81. 

The  record in this case is not sufficient to support the judgment. 
As the warrant  fails to charge an  offense under the statute, questions 

relating to  the interpretation of other provisions of the statute are not 
presented or decided. 

E r ro r  and remanded. 

JOSEPH B. CHESHIRE, JR., TRGSTEE UNDER THE WILL OF LAURA F. 
COSBY, v. FIRST PRESBYTERIAN CHURCH O F  RALEIGH; PRES- 
BYTERIAN ORPHANS' HOME, AND EDWIN F. HARTSHORN, ADMINIS- 
TRATOR O F  B. H. COSBY. 

(Filed 19 November, 1941.) 

1. Pleadings 9 U)- 

A demurrer admits the facts alleged in the complaint. 

2. Same: Executors and Administrators 2&--When incapacity of plain- 
tiff to sue does not appear from complaint, demurrer on this ground 
is bad. 

This action was instituted by a trustee alleging the termination of the 
trust and praying that his flnal account be settled under orders of the 
court and that he be discharged. Plaintiff alleged that he was the duly 
appointed, qualified and acting trustee under the will. The administrator 
of one of the beneflciaries named in the will Aled demurrer contending 
that the plaintiff did not have the capacity to sue in that the will ap- 
pointed an executor and contained no authority for the appointment of a 
trustee. Held:  Since the word "duly" means according to legal require- 
ments, and the demurrer admitted plaintiff's allegation that he was the 
duly appointed, qualified and acting trustee, the question of the capacity 
of the plaintiff to sue cannot be raised by demurrer, no defect or inca- 
pacity of plaintiff to sue appearing upon the face of the complaint. C. S., 
517. 

APPEAL by plaintiff from Bone, J., a t  June  Term, 1941, of WAKE. 
Reversed. 

This was an  action instituted by plaintiff as trustee under the will of 
Laura  F. Cosby for settlement of the estate. The defendant Hartshorn, 
administrator of B. H. Cosby, one of the beneficiaries named in the will, 
filed demurrer on the ground that  the plaintiff did not have legal capacity 
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to sue, and that there was a defect of parties plaintiff. The demurrer 
also raised the question of jurisdiction, and the sufficiency of the facts 
alleged to constitute a cause of action. The other defendants, who are 
ultimate beneficiaries, did not join in the demurrer. 

The demurrer was sustained, and plaintiff appealed. 

Paul F. Smifh for plaintiff, appellant. 
James I .  Mason for defendant, appellee. 

DEVIN, J. The plaintiff alleged in his complaint that "he is the duly 
appointed, qualified and acting trustee under the will of Laura F. Cosby, 
deceased." A copy of the will, dated 3 March, 1917, was attached. 
From this i t  appeared that the testatrix appointed W. N. Jones executor, 
and that a trust was created for the benefit of B. H.  Cosby during his 
natural life. B. H. Cosby died 14 November, 1940, and defendant 
Hartshorn is administrator of his estate. 

I t  was further alleged that the plaintiff ('and his predecessors as 
trustee, namely, William Bailey Jones and W'. N. Jones, have filed 
annual accounts of their transactions as trustee" in the Superior Court 
and the accounts have been approved; that the irust created by the will 
terminated upon the death of B. H. Cosby, and the plaintiff as trustee 
is filing his final account, with prayer that it be settled under orders of 
the court, and that he be discharged. 

The demurrer challenges the sufficiency of the proceeding, principally, 
upon the ground that the plaintiff does not have capacity to sue, and 
that there is a defect of parties plaintiff. This is based upon the view 
that it appears from the will, a copy of which is attached to the com- 
plaint, that an executor was named, and that if the executor has died, or 
is incapable of acting, an administrator cum testamento annexo should 
have been appointed to carry out the provisions of the will, and that no 
authority appears for the appointment of a trusiee. 

But the complaint alleges that plaintiff is "th,? duly appointed, quali- 
fied and acting trustee." The demurrer admits that fact. Adams c .  
Cleve, 218 N .  C., 302, 10 S. E. (2d), 911. The word "duly" has a defi- 
nite significance in the language of the law. [t means '(according to 
legal requirements." Black's Law Dictionary. 1-t "implies the existence 
of every fact essential to perfect regularity of procedure." 19 C. J., 833. 
"The word (duly' means in a proper way, or regularly, or according to 
law." Robertson v. Perkins, 129 U. S., 233. 

No defect of parties plaintiff or incapacity to sue appears on the face 
of the complaint. Hence, the objection must be 1;aken by answer. C. S., 
517; Lzmn 21. Shermer, 93 N. C., 164; ,411en v. Salley, 179 N. C., 147, 
101 S. E., 545; S. c. Gant, 201 N .  C.. 211, 159 S. E., 427. The demurrer 
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on  t h e  ground that the  complaint did not s ta te  facts  sufficient to  consti- 
t u t e  a cause of action, o r  t h a t  the  court  did not  have jurisdiction, cannot 
be sustained. 

Several interesting questions were debated on the argument  and  dis- 
cussed i n  the  briefs, bu t  these a r e  not  raised by  the  demurrer ,  and  prop- 
e r ly  should be presented by pleadings wherein al l  the facts  m a y  be made  
to appear, a n d  plenary judgment rendered thereon. 

T h e  judgment sustaining the demurrer  is  
Reversed. 

MRS. XARY H. BRENIBER AKD ~IUSBAND, ADDISON B. BRENIZEII, v. 
GEORGE STEPHENS ET . 4 ~ .  

(Filed 26 Sovember, 1941.) 

1. Deeds 3 1- 
When restrictive covenants are  inserted in deeds from the owner of a 

subdivision in accordance with a general plan of development and im- 
provement of the property for residential purposes, the owners of property 
therein by deeds from the original owner or by mcs?!c conveyances from 
him may enforce the restrictions against another owner of property within 
the development. 

2. Same--Encroachment of business upon property adjacent t o  subdivision 
does not  affect enforceability of restrictive covenants inter  se by owners 
of property within t h e  subdivision. 

When restrictions are  inserted in deeds from the owner of a real estate 
subdivision in accordance with a general plan of development of the p r o p  
erty for residential purposes, and there has been no violation of the cove- 
nants by on7ners of property therein, the fact that property abutting the 
subdivision has been developed for business purposes, resulting in the prop- 
erty within the subdivision adjacent thereto becoming more valuable for 
coulnlercial purposes and less valuable for residential purposes, does not 
entitle the owner of such adjacent property within the subdivision to 
have the restrictions declared inequitable and unenforceable as  to him, 
since to relieve him of the restrictions would damage the remaining prop- 
erty owners within the subdivision who had bought and improved their 
respective lots in reliance on the restrictions formulated in accordance 
with the general plan of development. Elrod v. Phillips, 214 N. C., 472, 
and B a s s  v. Huttter, 216 N. C., 505, cited and distinguished in that in those 
cases i t  did not appear from the facts agreed that  the restrictions in those 
cases were made pursuant to a general plan of development and improve- 
ment. 

APPEAL by plaintiffs f r o m  Alley, J., at Apr i l  Term, 1941, of MECIC- 
LENBURQ. Affirmed. 

T h i s  proceeding was brought  b y  plaintiff to  have removed certain 
restrictions upon the  use of her  property occurring in her  own deed and 
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mesne conveyances under which she holds, principally those requiring 
it to be used for residential purposes. She alleges such an encroachment 
of business in the neighborhood and adjacent area as to have destroyed 
or defeated the purpose of the restrictions and render their further 
observance or enforcement without object, oppressive, and inequitable. 
I n  this she is opposed by owners of other properly, contiguous, adjacent, 
and neighboring that of the plaintiff, and held under substantially iden- 
tical restrictions, uniform in the area described in the pleadings, in 
which the owners derived their title from a common source, with which 
the restrictions originated. 

The suit was brought against certain named persons owning property 
within the area and "any other persons who may claim any interest in 
any of the lots shown upon the map recorded in Book 230, p. 128, in the 
Mecklenburg County, North Carolina, Registry" that being a map of 
the development containing plaintiff's lot, and the lots of numerous 
others held under deeds containing similar restrmtions. When the case 
came on for hearing, many such persons, some seventy-five or more, had 
become parties defendant. 

The facts may be summarized : Some time in the year 1911 the defend- 
ant, George Stephens, owned a large part of the area included in the 
map above referred to, and the Stephens Company, a corporation, of 
which George Stephens was president and manager, owned the rest. To- 
gether the holdings form an extensive area, known as "Blocks Nos. 7 
and 9 of Myers Park," at  present occupying the territory bounded by 
Providence Road, Hermitage Road, Granville Road, and Hopedale Ave- 
nue. The blocks are separated by Queens Road. This area was sub- 
divided into numerous lots fronting on the streets named, and many of 
them were sold and are now owned or occupied by a great number of 
persons, including the defendants: 

Intending to provide a section to be used exclusively for residential 
purposes, and thereby add to the ease, security a rd  comfort of those who 
bought for that purpose, as well as to make the development more attrac- 
tive to purchasers, the promoters, George Stephens and the Stephens 
Company, sold these lots and conveyed by deeds which, without excep- 
tion, contain restrictions that they should be used only for residential 
purposes, and defendants and other owners and ocwpants, either directly 
or through mesne conveyances, hold their lots upon this condition, and 
assert that they bought with regard to the security and protection 
afforded them by similar restrictions in all other deeds to property within 
the area. 

Plaintiff's lot is located on the corner of Block 7, where Hopedale 
Avenue, Queens Road, and Providence Road come together-at the apex 
of the block. 
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The evidence discloses that opposite the block, along the other side of 
Providence Road, a very considerable business development has taken 
place, including a miniature golf course, store, soda shop, beauty parlor, 
automobile service station, Sinclair filling station, meat market, grocery 
stores, and other business establishments, including a considerable quota 
of filling stations. Within the territory described as Blocks 7 and 9, 
Myers Park, including the property of plaintiffs and defendants, that 
being the territory restricted to residential use, there has been no viola- 
tion of the restrictions imposed in the deeds, and none of the property 
has been used for other than residential purposes. 

The plaintiffs claim that the business development along Providence 
Road, outside of the area, has destroyed the purpose of the restriction to 
residential use, and furnishes equitable ground for its annulment. 

On the hearing the trial judge intimated that he would not hear testi- 
mony or evidence with regard to business developments outside the area 
protected by the restrictions in the deeds, and across Providence Road. 
On this intimation, the plaintiffs submitted to nonsuit and appealed. 

Taliaferro & Clarkson for plaintiffs, appellants. 
Cochran & McCleneghan, Whi t lock ,  Dockery & Shaw,  and Cansler c4 

Cansler for defenda.nts, appellees. 

SEAWELL, J. The plaintiffs have raised some fundamental questions 
as to the rights of certain defendants to enforce the restrictions in the 
deeds, whether the covenants are personal, or run with the lands, and 
as to the separate consideration of the several subdivisions in Myers 
Park. The exigencies of decision do not require their discussion since 
there are defendants in the action whose legal and property interests are 
involved in the controversy and will be affected by the judgment ren- 
dered. 

Applicable to the situation disclosed by the evidence, the general law 
is succinctly stated in 26 C. J. S., 548, 549, see. 167 : "Where the owner 
of a tract of land subdivides it and sells distinct parcels thereof to sepa- 
rate grantees, imposing restrictions on its use pursuant to a general plan 
of development or improvement, such restrictions may be enforced by 
any grantee against any other grantee, either on the theory that there is 
a mutuality of covenant and consideration, or on the ground that mutual 
negative equitable easements are created. The doctrine does not depend 
on whether the covenant is to be construed as running with the land." 
Similar statements are found in Tiffany, Real Property, 3rd Ed., Vol. 3, 
p. 501, sec. 867, and Thompson, Real Property, Perm. Ed., Vol. 7, pp. 
49, 88, secs. 3567, 3605. 

The law so stated is recognized in practically all of the United States, 
and is the law of this State. Johnston v. Garrett, 190 N. C., 835, 130 



S. E., 835; Franklin v. Realty Co., 202 N .  C., 212, 217, 162 S. E., 
199, 201. This is not disputed in the present case, nor is it denied 
that Block 7 in the Myers Park  development, where plaintiff's lot is 
located, is a develovment of the kind and character t d  which the law 
applies and that the territory is uniformly covered by deeds containing, 
amongst other covenants, restrictions that the property shall be used 
only for residential purposes. The question for decision is whether 
evidence of business changes and developments along Providence Road, 
outside of the covenanted area, when none have occurred within the area, 
is available to plaintiffs in support of their demand that the restrictions 
in their deed be removed or declared inoperative because of radical 
changes affecting the property, which have def'?ated the purpose of the 
restrictions and rendered their enforcement inequitable. 

The plaintiff bases her cause of action entirely on changes of condition 
along Providence Road outside of the Myers Park subdivision in which 
she, and others who have been made varties, own lots affected with the 
restriction, universal in that k a ,  th i t  these lots shall be used only for 
residential purposes. The exception to the exclusion of evidence of these 
business developments, of various kinds, on Providence Road outside of 
the covenanted area being under review, the right of plaintiff to rely 
on the facts so shown in her demand for eauitable relief should be con- 
sidered. I f  she could not do so, the evidence is irrelevant, and its exclu- 
sion proper. 

The unmistakable weight of authority in this country answers this 
question in  the negative, 26 C. J. S., 576, sec. 171, and cases cited, and 
that had been the interpretation of opinion in this State, see McLeskey 
v. Heinlein, 200 N.  C., 290, 156 S. E., 489, and Franklin v. Realty Co., 
202 N.  C., 212, 162 S. E., 199; but plaintiffs contend that Elrod v. 
Phillips, 214 N .  C., 472, 199 S. E., 722, and Bass v. Hunter, 216 N .  C., 
505, 5 S. E. (2d), 558, have established a contrary holding. The de- 
fendants, however, point out that both of these cases were "friendly 
suits," in which both plaintiff and defendant were interested in the 
removal of the restrictions, and that all of the facts were not brought 
out as they would have been had the suit been adversary in fact as it 
was in form. 

Indeed, on analysis of the facts presented to the lower court, and to 
this Court on appeal, in both cases, we find colispicuously absent from 
the facts agreed the essential conditions on which restrictions of this - 
kind are enforced in favor of owners who are not parties or privies to  
the deed-the requirement that the deeds and restrictions therein are 
made in pursuance of a general plan of development and improvement- 
so as to give rise to a mutuality of covenant and consideration, or to 
create mutual negative equitable easements, or at  least to give other 
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owners in the covenanted area a legal or equitable right to the enforce- 
ment of the restrictions in the deeds of other owners. I n  fact, in neither 
of the cases does it appear that restrictions of the kind were general 
throughout the territory, or, indeed, that they were found elsewhere than 
in the deeds from which they were sought to be removed or those of the 
immediate parties to the suit. The Court is presumed to have rendered 
its opinion upon these facts, and the cases are distinguishable from the 
case at bar in essential factual situation. Taking into consideration the 
finding of fact to which in each case the Court was bound, we do not 
thinkthey were intended to commit the Court to the view presented by 
plaintiffs in a case of this kind. However that may be, the Court does 
not feel constrained to depart from its previous holdings in this respect, 
and ignore the great weight of authority, which, upon well considered 
reasoning, establishes the contrary rule, and adopt one which would be 
the beginning of the end of the security afforded home-builders in similar 
residential development$, becoming so necessary to modern living, and 
almost universally protected by law. 

I t  is generally held that the encroachment of business and changes 
due thereto, in order to undo the force and vitality of the restrictions, 
must take place within the covenanted area. McLeskey  v. Heinlein,  
supra, at 293, S. E., at  491; F r a n k l i n  v. Real ty  Co., supra;  Continental 
Oil Co. c. Fennemore,  38 driz., 277, 299 Pac., 132; Bickell  v. Moraio, 
117 Conn., 176, 167 dtl., 722; Cuneo 1:. Chicago T i t l e  and T r u s t  Co., 
337 Ill., 589, 169 N. E., 760; Drexel S ta te  B a n k  of Chicago v. O'Donnell, 
344 Ill., 173, 176 K. E., 348; X o r e t o n  v. Palmer  Co., 230 Mich., 409, 
203 N. W., 116; W i n e m a n  Real ty  Co.  v. Pelavin,  267 Mich., 594, 255 
N. W., 393; Pierce v. Sf. Louis  L7nion 2'rusf Co., 311 Mo., 262, 278 
S. W., 398; Row~bauer  v. Compton  Heigh ts  Chris t ian Church ,  328 No., 
1, 40 S. W. (2d), 545; H u m p h r e y s  w. Ibach ,  110 S. J. Eq., 647, 160 
Atl., 531. There authorities are all apposite to the point presented, and 
are typical of scores of others that might be cited in support of the 
proposition laid down. We feel disposed to quote freely from some of 
them which express the rule in language as adequate as any at our 
command. 

Dealing with the same situation, the Supreme Court of Michigan, in 
Moreton v. Palmer  Co., supra, at 413, N .  W., at 117: 

"But aside from and beyond that issue, those owning property in a 
restricted residential district or neighborhood, and especially those who 
have their homes there, and been led to buy or build in such locality by 
reason of restrictive covenants rumling with the land imposed upon the 
street, block or subdivision in which they have purchased, are entitled 
to protection against prohibited invasion regardless of how close business 
may crowd around them on unrestricted property, provided the original 
plan for a residential district has not been departed from in the re- 
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stricted district, street or block, and the restrict~~ve requirements have 
been generally enforced, or accepted and complied with by purchasers. 
. . . The case falls well within that class where it is the policy of the 
courts of this State to protect property owners who have not themselves 
violated restrictions in the enjoyment of their homes and holdings, free 
from inroads by those who attempt to invade restricted residential dis- 
tricts and exploit them under some specious claim that others have vio- 
lated the restrictions, or business necessities nullified them." 

And in W i n e m a n  Real ty  Co. v. Peluvin,  supra, ,it 599, N. W., at  395: 
"The contention of defendants that the property could be used more 

profitably for business purposes does not impress ui3. While it is claimed 
that it would be far  better were property on some main thoroughfares 
no longer restricted for residential purposes, never ;heless those who have 
purchased property and otherwise acted in reliance upon the restrictions 
have property rights that cannot be overlooked. Plaintiffs show that 
the value of their property would be unfavorably affected by such a 
violation of their rights. Restrictions generally observed will not be 
lifted because of business inroads around the subdivision." 

I n  Greer v. Bernstein, 246 Ky., 286, 54 S. W. ('2d), 927, dealing with 
changed conditions outside the subdivision involvc>d, it is said : "How- 
ever, such alterations and changes cannot be said to have such a funda- 
mental effect as to entitle defendant to rely on this defense, even if it 
could be made available when the changes relied on were erected and 
constructed only on property adjacent to the development but not upon 
any part of it." 

And in Rombauer v .  C o w ~ p t o n  Heights  Chris t iun Church,  supra, the 
same view is taken: "If no radical change in the condition and use of 
the restricted property occurs, the circumstances that there have been 
changes in the territory surrounding the covenanted area will not of 
itself be sufficient to destroy the restrictions. Pierce v. St. Louis  Union  
T r u s t  Co., supra, 311 Mo. loc. cit., 295, et seq., 273 S. W. loc. cit. 408." 

I n  rejecting as ineffective similar evidence of business developments 
in adjacent territory, the New Jersey Court, in Humphreys  v. Ibach,  
supra, said: "Complainant relies on evidence of the increase in traffic 
on Cedar Lane and the growth in the number of stores and similar busi- 
ness establishments on this street east and west of the tract in question 
and even directly opposite it. Business on P a l i ~ ~ i d e s  Avenue has also 
been proved. No business establishments, however, upon the tract which 
is the subject of this controversy have been shown, but it appears that 
19 dwelling houses have been erected on the tract on Francis Street 
within the last few years on the faith of these reslrictive covenants and 
in the belief of their owners that their property would not be depreciated 
for dwelling purposes by the encroachment of business within the re- 
stricted area." 
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To the same effect is Heitkemper v. Schmeer, 146 Ore., 304, 29 P. 
(2d), 540: "The fact that the character of the territory surrounding 
this restricted district has changed does not affect the question of the 
enforcement of the restriction within such district." 

The plaintiffs, in their brief, point out that the lot from which they 
seek to remove the restrictions may be sold for $25,000 as business prop- 
erty, but as residential property it is worth much less. We think the 
observation of the Court in Cuneo v. Chicago Title & Trust Co., supra, 
rejecting such argument, is pertinent : 

"While changes have taken place on Sheridan Road, and appellants' 
property abutting on that street would doubtless be more valuable as 
commercial property than as residence property, yet equity cannot, on 
that ground alone, abrogate and set aside restrictions on the use of that 
property which have been made for the benefit of other property which 
has not been so changed. While it may be a financial hardship upon 
appellants to enforce the single-dwelling restrictions on their lots, yet it 
must be borne in mind that these restrictions were in the deeds which 
they took to the property, and are made for the benefit of all of the lots 
on Castlewood Terrace." 

See, also, Drexel State Bank of Chicago 1%. O'Donnell, supra. 
The whole matter is well summed up in Rombauer 2;. Compton Heighfs 

Christian Church, supra, from which we quote further: 
"Neither is it true that because a small part of a restricted district, 

lying along the edge or at  the threshold thereof, is forced to bear the 
brunt of attack from outside commercial expansion, and as a result is 
impaired in value for the use prescribed by the restrictions-in these 
circumstances we say it is not true that the restrictions will be abated as 
to the part so affected because of the hardship visited upon that particu- 
lar land as compared with the sheltered portions of the district. Thotnp- 
son v. Langan, 172 Mo. App., 64, 83, 154 S. W., 808, 813; Benzing v. 
Harmon, 219 Mich., 532, 189 N. W., 69. The very purpose of the 
restrictions is to protect the property in the covenanted area from such 
invasions, Trustees of Columbia College 11. Thacher, 87 N.  Y., 311, 319, 
41 Am. Rep., 365; and if the restrictions are of substantial value to the 
covenantees, equity may enforce them though serious injury result to 
the servient estate, Batchelor v. Hinkle, 210 N.  Y .  loc. cit., 251, 104 
N. E. loc. cit. 631.'' 

We are of opinion that the proposed evidence of business changes 
along Providence Road outside the covenanted area is not legally suffi- 
cient to support plaintiffs' demand for removal of the restrictions pro- 
tecting the residential development, and since plaintiffs' case is based 
entirely on such evidence, nonsuit was proper. 

Affirmed. 
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W. S. BAILEY ET AL. V. J. D. HAYMAN. 

(Filed 26 November, 1941.) 

1. Partition 5 5d- 
Upon defendant's plea of sole seizin in this proceeding for partition, the 

controversy should have been submitted to the jury upon the question of 
cotenancy upon the pleadings and evidence, and the submission of the 
issue a s  to defendant's sole seizin was not necessary, but the charge of 
the court that the two issues should be considered together and that the 
burden was upon the plaintiff to satisfy the jury that defendant is not 
sole seized and that  the parties are  tenants in  common, while resulting 
i n  some inexactness of phrase relative to  the burden of proof because of 
the submission of both issues, would seem not to constitute reversible 
error. 

2. Trial §§ 6, 31- 
C. S., 564, proscribes the court from expressing an opinion upon the 

weight o r  credibility of the evidence in any manner either in the course 
and conduct of the trial or in its instructions to the jury. 

3. Trial 5 31- 
The court is proscribed from intimating a n  opinion upon the weight 

and credibility of the evidence in the manner of stating the contentions 
of the parties a s  well a s  in other portions of the charge, and in this case 
the warmth and vigor of the court's statement of the contentions of 
defendant i s  held to constitute a n  expression of opinion by the court 
entitling plaintiffs to a new trial. 

CLARKSON, J., concurring. 
SEAWELL, J., concurring in result. 

APPEAL b y  plaintiffs f r o m  Stevens, J., a t  M a y  Term,  1941, of DARE. 
N e w  tr ia l .  

Pe t i t ion  f o r  par t i t ion here on appeal  a t  the  F a l l  Term,  1940. See 
Bailey 21. f layman,  218 N. C., 173, 10 S. E. ( 2 d ) ,  667. T h e  plaintiffs 
filed a petition f o r  t h e  sale of cer tain lands f o r  par t i t ion,  alleging t h a t  
they, wi th  defendant  H a y m a n ,  were "tlic owners in fee, tenants  i n  com- 
mon, and  i n  possession" of the  lands described, :,etting out the  alleged 
interests of the  several parties. T h e  defendant, answering, denied the  
allegation of cotenancy and  of plaintiffs' ownership, alleging t h a t  he  "is 
the  owner of i n  fee simple, and  i n  the  sole po;sessionn of the lands 
described. Defendant  f u r t h e r  pleaded t h a t  plaintiffs v e r e  barred of 
recovery, b y  reason of cer tain legs1 proceedings t o  which they a n d  the  
defendant  were parties wi th  respect to  the lands sought to  be partitioned. 
Upon this  joinder of issues, the  procc~ediiig was t ransferred to  the  civil 
issue docket. 

A t  the  M a y  Term,  1939, of D a r e  Superior  Court ,  the cause was 
referred to  H o n .  W. D. P r u d e n ,  who heard the  matters  i n  controversy, 
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and duly made his report, finding adversely to defendant's claim. The 
defendant filed pertinent exceptions, and the cause was heard before 
Sfevens, J., and a jury, at  May Term, 1941, of Dare Superior Court. 

Both plaintiffs and defendant introduced fairly voluminous docu- 
mentary evidence and oral testimony in support of their contentions, 
consisting of deeds, judgment rolls, a will, and oral testimony and relat- 
ing to establishment of boundaries, genealogy of families and devolution 
of title. 

Issues mere submitted to and answered by the jury as follows: 
"1. I s  the defendant solely seized and the owner and entitled to the 

possession of the lands described in the complaint, as alleged in the 
answer ? 

'(Yes. 
"2. Are the   la in tiffs and the defendants tenants in common of the 

lands described in the complaint, as alleged in the complaint? 
( ( ~ 0 . ~ '  

From judgment on the rerdict plaintiffs appealed. 

Xart in  Kellogg, Jr., R.  B. Bridqers, and Worth & Horner for plain- 
f i f s ,  appellants. 

J .  H .  LeRoy and McMullan d2 McMullan for defendanf, appellee. 

BARNHILL, J. Upon the issues submitted the court instructed the 
jury as follows : 

"Thesc issues go hand in hand and I see no reason to talk about them 
severally and every reason to talk about them, one in conjunction with 
the other." "The burden of these two issues is upon the plaintiffs to 
satisfy you that the defendant is not sole seized of this property, and to 
satisfy you that they are tenants in common with the defendant in this 
tract of land contended for in this action along with the plaintiffs." 

While the second issue, under the pleadings and evidence, is the one 
that should be submitted to the jury, and while the submission of two 
issues may have resulted in some inexactness of phrase relative to the 
burden of proof, it would seem that the charge, taken in its entirety 
upon the subject, should not be held for reversible error. 

Be that as it may, the charge contains inadvertent expressions of 
opinion which entitle the plaintiff to a new trial. C. S., 564; S. v. 
Rhinehart, 209 S. C.. 150, 183 S. E., 388; Carruthers v. R .  R., 215 
N. C., 675, 2 S. E. (2d), 878. 

The manner of stating the contentions of the parties, if indicative of 
the court's opinion, is within the prohibition of the statute. S. v. Hart, 
186 N .  C., 582, 120 S. E., 345. The following expressions appear in the 
recitation of the defendant's contention: "The defendant contends that 
. . . it is humanly impossible, as a matter of common knowledge, 
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that any portion of the lands . . . should have been known in 1925 
as the Richardson tract . . . that this conclllsion is induced, if not 
compelled, by the circumstances surrounding the execution of the Mark- 
ham deed . . . also unequivocally appears from the evidence offered 
both by the plaintiffs and the defendant . . . the evidence discloses 
no earthly reason why any portion . . . should have been known 
. . . as the Richardson tract . . . the evidence whereby it is 
sought to locate the so-called Richardson tract . . . proceeds wholly, 
or almost wholly, from interested parties . . . being either plaintiffs 
or close relatives of the plaintiffs . . . Defendant contends that 
Adam Etheridge is the arch conspirator in this scheme to wrest from 
him lands he justly owns . . . that Adam's actions speak louder 
than Adam's words, and that this suit . . . represents no more nor 
less than another attempt on his part to wrest from Hattie Dough, or 
the defendant as her successor in title, lands to which neither he nor his 
coplaintiffs have any just or even colorable title . . . that i t  makes 
no difference whether the Warren A. Dough referred to in these deeds 
was or was not the husband of Abi Dough, since from the mere fact that 
he was her husband, it would not follow that her heirs and his heirs 
were the s a m e t h e r e  being no evidence to show in this case that either 
Abi Dough or Warren A. Dough, her husband, was not married more 
than once.'' 

These expressions, in their warmth and vigor, though stated in the 
form of contentions, were calculated to imprms the jury with the 
strength of the defendant's position and the weakness of the plaintiffs7. 
"There must be no indication of the judge's opinion upon the facts, to 
the hurt of either party, either directly or indircxtly, by words or con- 
duct." Bank v. McArfhur, 168 N.  C., 48, 84 S E., 39. I t  can make 
no difference in what way or when the opinion O F  the judge is conveyed 
to the jury, whether directly or indirectly, or by the general tone and 
tenor of the trial. The statute forbids an intim,ition of his opinion in 
any form whatever, it being the intent of the law to insure to each and 
every litigant a fair and impartial trial before the jury. "Every suitor 
is entitled by the law to have his cause considered with the 'cold neutral- 
ity of the impartial judge' and the equally unbiased mind of a properly 
instructed jury." Withers u. Lane, 144 N.  C., 184, 56 S. E., 855. 

For the reasons stated there must be a 
New trial. 

CLARKSON, J., concurring: I concur in the conclusion on the sole 
ground that thert was error in the charge on the burden of proof, which 
is a substantial right. 

I t  will be noted that the issue, unobjected to, was: "Is the defendant 
solely," etc. 
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I n  Alexander v. Gibbon, 118 N.  C., 796 (798), we find: "It is ad- 
mitted, as claimed by defendant, that when sole seizin is pleaded, in a 
proceeding among tenants in common for partition, it becomes substan- 
tially an action of ejectment. Huneycutt v. Brooks, 116 N .  C., 788. 
And it then becomes subject to the rules of law applicable to trials in 
actions of ejectment-that plaintiffs must recover by the strength of their 
own title, and not on the weakness of defendant's title." 

The following issues were submitted : 
"1. Is  the defendant solely seized and the owner and entitled to the 

possession of the lands desEribed in the complaint, as alleged in the 
answer ? 

"2. Are the plaintiffs and the defendant tenants in common of the 
lands described in the complaint? as alleged in the complaint?" 

Upon these issues the trial court instructed the jury: "These issues 
go hand in hand and I see no reason to talk about them severally and 
every reason to talk about them, one in conjunction with the other. 
. . . The burden of these two issues is upon the plaintiffs to satisfy 
you that the defendant is not sole seized of this property, and to satisfy 
you that they are tenants in common with the defendant in this tract of 
iand contendkd for in this action along with the plaintiffs." - 

The instruction placing the burden upon the plaintiffs to disprove 
defendant's title on the first issue is contrary to accepted doctrine. Ordi- 
narily the burden is upon the party asserting an affirmative plea to 
establish it by proof. Hunt v. Eure, 189 N .  C., 482, 489, 127 S. E., 
593; Speas v. Bank, 188 N .  C., 524, 125 S. E., 398. This is true 
when the defendant in a partition proceeding pleads sole seizin and sole 
ownership. The defendant's counsel suggests that his answer may be 
regarded as merely a plea of non tenev~t insimul, or a simple denial of 
the cotenancy; and since the burden was upon the plaintiffs to establish 
their contention in that respect, and t h a t  issue was answered against 
them, the error, if any, in the instruction on the other issue is harmless. 
However, while an issue as to the title is not necessarily raised in a 
partition proceeding, it is raised by a plea of sole seizin, and the subse- 
quent incidents of the trial are those of an action in ejectment. Purvis 
v. Wilson, 50 N.  C., 22; Coltrane v. Laughlin, 157 N. C., 282, 72 S. E., 
961; Alexander v. Gibbon, 118 N .  C., 796, 24 S. E., 748; Cox v. Lumber 
Co., 124 N .  C., 78, 32 S. E., 381. I n  such case, upon an issue framed 
upon defendant's claim of title, and evidence thereupon, the burden of 
the issue is upon him. McKeel v. Holloman, 163 N. C., 132, 79 S. E., 
445; Lester v. Howard, 173 N. C., 83, 91 S. E., 698. 

The court below gave the contentions for both plaintiffs and defendant, 
which were unobjected to by all of the parties-therefore not subject to 
exception. 
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In dlbr i t ton  v. Albritton, 210 N. C., 111 (115) ,  i t  is said : "An objec- 
tion to a statement of a contention must be made promptly in order to 
give the court an  opportunity to make correction, and if not so made, 
such objection will be considered as waived. S. 1 1 .  Sinodis, 189 N.  C., 
565 (571)." 

The language used by the court below as to the contentions, both pro 
and con, is usually gleaned from the arguments made before the jury by 
the litigants on both sides. The repetition by the judge had no undue 
influence on the jury and should not be held for error, especially when 
unobjected to a t  the time. Any other view makes a judge a figure-head. 

I think that  the contentions in the charge of the court below, made by 
the able and learned judge, when read as a whole and not disjointedly, 
are not grounds for a new trial. T o  sustain this position the main 
opinion cites S. v. Har t  (1923), 186 N. C., 582. That  case was decided 
by a three-to-two decision. I wrote one of the di,;senting opinions then, 
and I am of the same opinion now. I said, a t  p. 604: "It  has been 
often said by this Court, but I repeat it again:  'T'erdicts and judgments 
are not to be set aside for harmless error, or for  mere error and no more. 
To accomplish this result, i t  must be made to appear not only that  the 
ruling complained of is erroneous, but also that  i t  is material and preju- 
dicial, amounting to a denial of some substantial right.' I n  re Ross, 
182 N. C., 477; Burris  v. Li faker ,  181 N. C., 376; Wilson v .  Lumber 
Co., ante, 56." 

I concur in the conclusion of the court, but not in the opinion for the 
reasons given. 

SEAWELL, J., concurring in result: I concur in the result reached in 
this case, but only on the ground stated in the opinion of Mr.  Justice 
Clarkson. The objection to the remarks of the judge in stating the con- 
tentions of the parties is well within the establisked policy of the court 
requiring such matters to be called to the attention of the court at  the 
time. The incident is governed by Bryant 2.. Reedy,  214 N.  C., 748, 
200 5. E., 896; Rooks v. Bruce, 213 N. C., 58, 195 5. E., 26;  Sorrells 
c. Decker, 212 N. C., 251, 193 S. E., 1 4 ;  So land  C'o. v. Jones, 211 N. C., 
462, 190 S. E., 720; S .  T .  Sinodis, 189 N .  C., 565, 127 5. E., 601; Bailey 
1 . .  Hassell, 184 N .  C., 450, 115 S. E., 166; McJ[ahan v. Carolina Spruce 
Co., 180 N.  C., 636, 105 8. E., 439; S'ears 1,. R. I; . ,  178 N. C., 285, 100 
S. E., 433; Alexander v. Cedur Works ,  177 N .  C'., 137, 98 S. E., 312; 
S e c i n s  t. Hughes, 168 N. C., 477, 84 S. E., 769. I t  cannot, with pro- 
priety, be magnified to fit into the exception to the rule created by 
S .  v. Love, 187 N .  C., 32, 121 5. E., 20, in which Justice Hoke justifies 
the exception only upon the ground that  there was a serious misstatement 
of the el-idence in a capital case. I t  is not a mwe  rule of fairness to 
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t h e  t r i a l  court, which alone ought to  justify it. I t  is a rule  which, prop- 
e r ly  applied, prevents t h e  frustrat ion of judicial proceedings and  pro- 
motes justice. Wi thout  it ,  t h e  tendency to explore t h e  s tatement  of the  
contentions of the  parties f o r  possible e r ror  will dig u p  more snakes t h a n  
we have t ime t o  kill. 

As to the  instruction to the  j u r y  on the  burden of proof on defendant's 
issue of sole ownership and  sole seizin, the  m a i n  opinion observes: 
I (  . . . while the  submission of two issues m a y  have resulted i n  some 
inexactness of phrase relative to  the  burden of proof, i t  would seem t h a t  
the  charge, taken i n  i ts  ent i rety upon the  subject, should not be held 
f o r  reversible error." Should this  case come back here on  the  same issues 
and  s imilar  instruction, I will be interested i n  knowing the  reasons upon 
which this optimism is based. 

ALICE E. A. HATCHER v. CEIARLES F. ALLEX. 

(Filed 26 Sovember, 1941.) 

1. Husband and Wife § 12bHusband may not procure foreclosure of land 
held by entirety and acquire title at sale adverse to wife. 

Allegations to the effect that plaintiff and defendant, while husband and 
wife, had certain land conveyed to them as tenants by entirety, that they 
executed deeds of trust thereon, and that  the husband, who collected 
rents from the lands, purposely allowed the deeds of trust t o  become in 
default in order to acquire the lands by purchase a t  foreclosure, that the 
deeds of trust on the property were foreclosed and the lands bought in 
by a third person acting for the husband, which third person thereafter 
conveyed to the husband, states a cause of action in favor of the wife to 
have the court declare that  the husband still holds the title in trust for 
both of them, the rule that  a tenant in  common cannot inequitably acquire 
an outstanding title as  against his cotenants being applicable with even 
greater reason to tenants by the entirety. 

2. Same: Reference § 1- 
When a husband inequitably acquires title a t  foreclosure of property 

formerly held by him and his wife as  tenants by the entirety, the wife's 
right to  have him declared a trustee is not dependent upon her payment 
of part of the original purchase price for the land, and therefore the 
action does not require a reference upon her evidence of checks and 
receipts introduced for the purpose of showing that she paid part of the 
purchase price. 

3. Reference § 3- 
When it  is apparent on the face of the pleadings that plaintiff's cause 

of action is not barred, defendant's plea of the statute of limitations 
cannot be asserted by plaintiff as  a plea in bar preventing a compulsory 
reference. 
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4. Husband and Wife @j 12b, 12c- 
An estate by entirety is not terminated by acts of the parties constitut- 

ing grounds for absolute divorce, and therefore the husband's allegations 
that the wife abandoned him and committed other acts causing their 
separation and ultimate divorce is no defense to the wife's action to have 
him declared a trustee upon allegations that he purposely permitted deeds 
of trust on the lands held by them by entirety to become in default in 
order to acquire the title by purchase at  the foreclosure sale. In the 
present case the allegedly fraudulent foreclosure sale took place prior to 
the granting of the decree for absolute divorce, so that the estate by 
entirety was not changed into a tenancy in common until after the sale. 

APPEAL by plaintiff from Net t l e s ,  J., at September Term, 1941, of 
GASTON. Reversed. 

Plaintiff and defendant, while husband and wife, purchased certain 
real property described in the complaint. Deed thereto was made to 
them as tenants by entirety. Thereafter, during coverture, they executed 
deeds in trust thereon to secure money borrowed. The property was sold 
in March, 1939, under the power of sale contained in the deeds of trust 
and purchased at  the sale by one John L. Carson, who reconveyed to the 
defendant. Plaintiff and defendant were divorced in August, 1939. 

The plaintiff alleges that she contributed $1,687.00 toward the pay- 
ment of the purchase price of $3,000.00; that the defendant received all 
rent from the property and purposely permitted default so as to procure 
sale to enable him to purchase and oust the plaintiff of her interest; 
that the sale was not held in good faith but through the connivance of 
the defendant to enable him to acquire plaintifl's interest therein; and 
that defendant, through a third party, purchased at  the sale. 

When the cause came on for trial plaintiff undertook to prove the 
payment by her of a part of the purchase price. I n  so doing she pro- 
duced 30 or 40 checks and receipts for identification. The court then 
being of the opinion that the trial would require the examination of a 
long account, withdrew a juror, directed a mistr a1 and entered an order 
of compulsory reference. The plaintiff excepted and appealed. 

J .  L. EIamme for plaint i f f ,  appellant.  
X o  counsel for de fendan t ,  appellee. 

BARNHILL, J. I t  is with considerable difficulty that we cull out of the 
complaint the material allegations which tend to show the cause of action 
upon which plaintiff relies. I t  may be that we have not done so with 
complete accuracy. I n  any event, it appears there are but two real 
issues of fact involved. 

I t  appears to be alleged, by inference, that plaintiff was one of the 
grantors in the deeds of trust referred to in the  complaint. At the time 
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she was a tenant by entirety. When she joined in the mortgage she 
conveyed her interest therein in trust upon the conditions stipulated. 
Hence, it becomes immaterial as to what part, if any, of the purchase 
price she paid. The question is, has she been ousted of her title by a 
valid foreclosure sale so as to vest title in defendant to her exclusion? 

While it is true that the decree of divorce severed the estate by entirety 
and, if the estate had not theretofore been destroyed, the plaintiff and 
defendant thereupon became tenants in common, McKinnon v. Caulk, 
167 N .  C., 411, 83 S. E., 559, the foreclosure was had prior to the entry 
of the decree of divorce. The estate by entirety had not then been con- 
verted into one of tenancy in common. 

Upon the questions presented, as between tenants by entirety, there 
seems to be a paucity of authority. Even so, the principles of law 
controlling the conduct and acts of cotenants one toward the other apply 
with even greater reason to tenants by entirety. We may look, therefore, 
to the law of cotenancy under like circumstances. 

I f  a cotenant willfully or negligently permits a mortgage lien upon 
common property to become in default to the end that he may acquire 
title at  a foreclosure sale to the exclusion of his cotenants his purchase 
a t  the foreclosure is for the use and benefit of all. 

"Where a cotenant acquires title from a sale under a deed of trust 
made by all the cotenants, for a debt binding all, and the sale, is caused 
by his failure to pay his share of the debt, he cannot, under his right so 
derived, hold the land against his cotenants. I t  is obvious that if a 
cotenant causes the common property to be sold under a deed of trust or 
a mortgage or other lien, for the purpose of purchasing for his own 
benefit the outstanding title thus created, he is guilty of a breach of 
trust which precludes him from taking advantage of such title as against 
the other cotenants." 7 R. C. L., 860, sec. 53. 

"The fact that a cotenant allows premises to be sold, and afterwards 
acquires the title, based upon such sale, by purchase, is evidence of bad 
faith on his part." 62 C. J., 441; Peabody v. Burri, 99 N .  E., 690 
(Ill.). One tenant in common will not be permitted to acquire title to 
the common property inequitably solely for his own benefit or to the 
exclusion of his cotenants." Gentry v. Gentry, 187 N .  C., 29; McLaw- 
horn c. Harris, 156 N. C., 107 ; 37 L. R. A. (N. S.), 831 ; 62 C. J., 456; 
14 d m .  Jur., 120. 

I f  a cotenant purchases, either directly or indirectly, at  a foreclosure 
sale under a mortgage or deed of trust binding on all the cotenants his 
purchase inures to the benefit of his cotenants and he will be regarded as 
holder for his cotenants. 62 C. J., 463 ; 14 Am. Jur., 123, 125. 

Where a tenant in common purchases an outstanding title, i t  is pre- 
sumed to have been done for the common benefit, and as a general rule 
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purchase or extinguishment of an  outstanding title, encumbrance or 
claim by one tenant in common inures to the benefit of his cotenants a t  
their option. However, such a purchase is not void, but the purchasing 
tenant is ordinarily regarded as holding the title or interest acquired in 
trust for all of the cotenants who must elect within a reasonable time to 
avail themselves thereof. 62 C. J., 456, and cases cited. , , 

Where the purchase by a third person was only nominal, he merely 
acting as agent for one of the cotenants, a deed to him will be consid- 
ered as a matter of form merely and a conreyance from him to his 
principal will come under the well settled rule that  if one cotenant pur- 
chases an outstanding title. and clainls under it the common property as  
against the others, if they contest it  his claim will not be allowed, be- 
cause it must be presumed that  each, as to the common interest, acts for  
all. 7 R. C. L., 867; 62 C. J., 456; 14  Am. ,Jur., 126; Gearhart v. 
Gearhart, 6 A. L. R., 291; Tanney  1). Tanney ,  213 Atl., 287. That  is to  
say, if one cotenant purchases, ei thw directly or indirectly, a t  a fore- 
closure sale he cannot, by his own act, thus sever the cotenancy. 

Conversely, if a third person, without collusion, purchases the common 
property a t  a sale for the debt of all, and afterwards conreys the title to 
one of the former cotenants, such cotenant will take a good title as 
against his cotenants. The sale thus made in good fai th destroys the 
tenancy in common and each cotenant thereafter is free to purchase in 
his own behalf. Jackson v. Baird,  148 N .  C., 29: XcLawhorn  v. Harris ,  
156 K. C., 107, 72 S. E., 211; E u e r h a ~ f  v. Adtierton, 175 N .  C., 403, 
95 S. E., 614; 7 R. C. L., 867; 62 0. J., 465; 14 Am. Jur. ,  126. The 
termination of the cotenancy by the sale i n  good fa i th  to a third party, 
under a foreclosure, not brought about or caustd by willful or inten- 
tional default by one of the cotennnts, leaves each former cotenant free 
to purchase from the one who thus acquired title. 

F o r  the law in respect to the duty of a cotenant to apply rents received 
to the payment of a proper charge against the common property to pre- 
rent  a sale of the land see Peabody c. Burri ,  supra, and 62 C.  J., 445. 

A t  the time of the sale the husband was in possession, as such, under 
the tenancy by entirety with the right to the usufruct of the land. 
Equity will not permit him to acquire title to the property under the 
rircumstances alleged by plaintiff, to her exclusion. If plaintiff can 
establish her allegations that  the defendant, being in  possession of the 
property and collecting the rents therefrom, purposely defaulted so as to 
bring about a foreclosure under which he acq iired title, or that  the 
defendant, through the medium of a third party, purchased a t  the fore- 
closure sale, he still holds the property in trust for  the original cotenants. 
The determination of these issues requires no refweme. 

While the plaintiff relies upon the plea of the {statute of limitations by 
defendant to defeat the order of reference, it  is quite apparent upon the 
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face of the pleadings that this plea is without merit. The alleged fraudu- 
lent or fictitious sale was had in Narch. 1939. This action was insti- 
tuted 15 May, 1941. Three years had not elapsed. 

I n  his answer the defendant admits that he may have been able to pay 
the installments maturing under the mortgage but asserts that he was 
not called on to do so by reason of the plaintiff's conduct in abandoning 
him and her other conduct which caused the separation and ultimate 
divorce. He  alleges that such conduct reliered him of any and all obli- 
gations to the plaintiff. This does not constitute a defense. The exist- 
ence of an estate by entirety is not dependent upon the good conduct of 
the respective tenants and i t  is not destroyed by the bad conduct of 
either. "It is not an implied condition, annexed to an estate by 
entirety, that each of the grantees shall remain faithful to the obliga- 
tions of the married state, and shall not cause the dissolution of the 
marital relation upon which the estate depends; and the disregarding of 
such obligation, resulting in a divorce, does not, therefore, terminate the 
interest of the guilty spouse in the land held by the entireties." 13 
R. C. L., 1123; Stelz v. Shreck, 128 X. Y., 263, 28 N. E., 510; 13 
L. R. A., 325. 

I t  may not be amiss for the plaintiff to apply to the court below for 
leave to amend or redraft her complaint. 

The judgment below is 
Rerersed. 

STATE v. A. STORY BATSOX. 

(Filed 26 November, 1941.) 

1. Barratry 3 1- 
The common law offense of barratry obtains in this State, since it has 

neyer been the subject of legislation in North Carolina and is not repug- 
nant nor inconsistent with our form of government. C. S., 970. 

2. Same: Criminal Law 3 l b :  Indictment 3 22- 
An attempt to commit barratry is an offense in this State and a defend- 

ant  may be convicted of an attempt to commit the offense upon an indict- 
ment charging the common lam offense of barratry. C. s., 4640. 

3. Barratry 3 2- 
An indictment charging that defendant is a common barrator and that 

he on specific dates and at other times willfully, unlawfully and inten- 
tionally stirred up and excited divers controrersies and suits, is sufficient 
to charge the common law offense of barratry, and following paragraphs 
of the indictment each setting out a specific act of barrat r~ as separate 



412 I N  THE SUPREME COURT. [220 

"counts" merely designates the separate acts which taken collectively 
constitute the offense, and defendant's motion to quash on the ground that 
the indictment alleges a s  separate counts single acts of barratry, is 
untenable. 

4. Same- 
Evidence tending to show that  defendant went unsolicited to numerous 

persons and urged them to institute separate suits nnder a n  agreement 
that defendant was to be paid from recoveries thlerein is held sufficient to 
be submitted to the jury upon the question of defendant's guilt of attempt 
to commit barratry. 

5. Criminal Law 5 1+ 
The elements of a n  attempt to commit an offense is, first, a n  intent to 

commit the offense and second, a direct, ineffectual act done towards i t s  
commission. 

6. Barratry 8 2: Criminal 11aw 8 29b- 
Upon a n  indictment charging defendant with barratry in stirring up 

suits by particular persons named, evidence that  defendant had urged 
others not named to enter suits in  other cases is  competent for the pur- 
pose of showing intent, motive and scienter. 

7. Criminal Law 8 7713- 
The record imports verity and the Supreme Court is bound thereby. 

8. Criminal Law 8 6la- 
The judgment in this case when read in the light of the record ,is held 

to clearly sentence the defendant upon the verdict of the jury and not 
upon defendant's admission that  he had theretofore served time, and 
defendant's contention of ambiguity is untenable. 

9. Same: Criminal Law 83- 
Even if a judgment is ambiguous, the defendam: mould be entitled only 

to  have the case remanded for  proper judgment and not to a dismissal of 
the action. 

APPEAL b y  defendant  f r o m  Parker, J., a t  M a y  Term, 1941, of NEW 
HANOVER. 

Attorney-General McMdlan and Assistant Attcrneys-General Bruton 
and Patton for  the State. 

Herbert McClammy for defendant, appellant. 

SCHENCK, J. T h e  defendant  appe:ds f r o m  a conviction of and  sen- 
tence f o r  a n  a t t empt  t o  commit bar ra t ry .  

T h e  cr ime of bar ra t ry  seems t o  have had  i ts  origin i n  mar i t ime  law, 
bu t  subsequently, '(common b a r r a t r y  i s  the offense of f requent ly exciting 
and  s t i r r ing  u p  suits and  quarrels  between his ma;~esty's subjects, either 
a t  l a w  or  otherwise." 4th Blackstone, p. 134. "Bar ra t ry ,  o r  as  i t  is  
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designated, common barratry, is the crime or offense of frequently stir- 
ring up suits and quarrels between individuals, either a t  law or other- 
wise. . . . I t  is an offense at  common law, . . . A barrator, 
or common barrator, is a common mover, exciter, or maintainer of suits 
and quarrels, either in courts of justice or elsewhere in the country." 
9 C. J. S., p. 1546. ('The term 'barratry' has been applied independently 
of statute to one soliciting a large number of claims of the same nature, 
and charging a fee for his services in connection with the claim con- 
tingent on the amount recovered." 10 Amer. Jur., Champerty and 
Maintenance, par. 3, p. 551. 

"Persons who indulge in barratry are described in Blackstone, Vol. 4, 
p. 135, as (these pests of civil society, that are perpetually endeavoring 
to disturb the repose of their neighbors and officiously interfering in 
other men's quarrels :' and barratry is elsewhere described as 'the traf- 
ficking and merchandising in quarrels ; the huckstering in litigious dis- 
cord.' Bouvier's Law. Dict., Rawle's 3d Ed." McClosLey v. Tobin, 
252 U. S., 107, 64 Law Ed., 481. 

Barratry is an offense at  common law. 4th Blackstone, supra; 9 
C. J. S., supra; 10 Amer. Jur., supra. 

Barratry being a common law offense, and having never been the 
we nor subject of legislation in North Carolina, and not being destruct' 

repugnant to, nor inconsistent with, the form of government of the State, 
is in full force therein. C. S., 970; S. v. Hampton ,  210 N .  C., 283, 
186 S. E., 251. 

"The attempt to commit a crime is an indictable offense at  common 
law." S. e.. Calvin, 90 N. C., 717; Wharton's Criminal Law, Vol. 1 
(12th Ed.), see. 212, p. 281. "Whenever there is a criminal intent to 
commit a felony . . . and some act is done amounting to an attempt 
to accomplish the purpose without doing it, the perpetrator is indictable 
as for misdemeanor. Wharton's Criminal Law, see. 2696." S.  v. Jordan, 
75 N. C., 27. 

"Upon the trial of an indictment the prisoner may be convicted of the 
crime charged therein, or of a less degree of the same crime, or of an 
attempt to commit the crime so charged, or of an attempt to commit a 
less degree of the same crime." C. S., 4640. 

From the foregoing i t  appears that the defendant could be properly 
tried and convicted in North Carolina of the offense of an attempt to 
commit barratry upon an indictment charging the common law offense 
of barratry. 

The defendant, however, assails the bill of indictment upon which he 
was convicted by motion to quash. The overruling of this motion is 
made the subject of an exceptive assignment of error. The bill charges 
"that A. Story Batson, late of New Hanorer County, is a common 
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barrator; that on or about the 26th day of July, 1939, and on other 
times and days during the years 1939 and 1940, and particularly on 
July 26, 1939; August 1, 1939; August 12, 1929; and December 23, 
1939, in the County of New Hanover, the said A. Story Batson did 
willfully, unlawfully, and with a mean and selfish intent stir up and 
excite divers quarrels, strifes, suits, and controversies, among the honest 
and quiet citizens of this State;  that the said A. Story Batson was and 
yet is a common barrator, stirring up, moving and procuring strifes, 
quarrels, suits and controversies among the people, to the common nui- 
sance of all the people, all contrary to the common law and against the 
peace and dignity of the State;  and that, in particular, the said defend- 
ant did commit the following specific acts of barratry:" then follow 
five paragraphs denominated Count I, Count 11, Count 111, Count IV,  
and Count V, in each of which counts i t  is charged that the defendant 
sought out a certain individual and urged the bringing of a suit by such 
individual and agreed that the consideration to be received by the defend- 
ant for assistance to be rendered in such suit would be paid from the 
collection made by virtue thereof. 

What the defendant denominates in his brief as the "preamble" of the 
bill sufficiently charges the offense of barratry, and the "counts" which 
follow, while helpful as making the bill more spec~fic, were by no means 
necessary. Each of these counts does not purport to charge in itself a 
separate offense, but simply to designate the separ,ite acts of the defend- 
ant, which, taken collectively, constitute the offense of barratry. "The 
offense does not consist in being a barrator simplay, but a common bar- 
rator, and there can be no conviction for a single offense. I t  is certain 
that at  common law two acts are requisite, and probably as many as 
three. . . . I t  (indictment) need not, as a general rule, set forth 
the particular acts constituting the offense charged; and it has been held 
sufficient to merely charge accused generally as a common barrator, for 
the reason that the offense does not consist of the sets themsell-es but of 
the practice or habit of inciting trouble." 9 C. J. S., pp. 1547-8. We 
are of the opinion, and so hold, that the motion to quash was properly 
overruled. 

The defendant also urges on his appeal the error assigned to the 
court's refusal to sustain his demurrer to the evidence, duly lodged under 
(3. S., 4643. This assignment presents the question as to whether there 
is any evidence of the offense of an attempt to commit barratry. 

I n  speaking of the subject of an attempt to commit a crime being a 
crime, Hoke, J., writes: "It is said that an unlawful attempt is com- 
pounded of two elements: First, the intent to commit it, and, second, a 
direct, ineffectual act done toward its commission." S. E.  Addor,  183 
N. C., 687, 110 S. E., 650. 
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The intent to commit the crime of barratry is sufficiently evidenced by 
the testimony in this case given by the persons named in the bill which 
tends to show that the defendant went, unsolicited, to see each of these 
five persons named in the five respective '(counts" in the indictment and 
urged each of them to institute separate suits, and offered to assist these 
persons in the conduct of such suits, and to receive his compensation 
from the collection made therein; together with the testimony of other 
witnesses to the effect that the defendant had urged them to enter suits 
in other cases, properly admitted for the purpose of showing intent, 
motive and sciender, 8. v. Smoak, 213 N. C., 79, 195 S. E., 72, as well 
also as the letterhead used in the business of the defendant which reads, 
in par t :  "We specialize in Murder, Robbery, Divorce, Criminal, Civil, 
Commercial"; and especially the testimony of the witness Marshall, an 
attorney, which is, in part:  "Mr. Ratson stated in my presence and in 
the presence of Mr. W. A. Simon, Jr., that he had over a hundred cases 
then pending in the courts of Eastern North Carolina. Mr. Simon and 
I both expressed surprise at this and asked him the nature of the cases. 
Batson replied that they were mostly civil cases that he had investigated 
and had 'worked up.' We asked him what connection he had with these 
cases and he replied in effect as follows: 'Well, you lawyers know that 
it is not "nice" for lawyers to solicit business. When I hear of an acci- 
dent I go to the injured parties and get their stories and shape it up, as 
I know what is required in such cases, and talk to them about the possi- 
bility of recorering some damages. Generally these folks do not know 
a lawyer and they ask me to recommend a good lawyer. Of course, I 
work along with the lawyers who work along with me and naturally I 
suggest to them the name of some lawyer that will co-operate with me. 
I then go to see the lawyer and get a contract of employment and the 
people sign i t  and then (go) in to see the lawyer. My contract is made 
with the lawyer and my fee is contingent upon recovery in the case.' " 

This evidence is also sufficient to establish the overt acts done toward 
the commission of the crime of barratry, necessary to constitute the 
offense of an attempt to commit barratry, if the actual crime was not 
consummated. 

We are of the opinion, and so hold, that the demurrer to the evidence 
was properly overruled. 

We have examined the exceptive assignments of error relating to the 
court's rulings upon the admission of widence and the charge to the 
jury and find no novel questions of law and no reversible or prejudicial 
error therein. While it may be unfortunate that the evidence is tran- 
scribed in a rather meager fashion and the charge is not given in full, 
owing, as stated in the record, to the court reporter being stricken 
seriously ill at the conclusion of the trial, still the rule with us is that 
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the record imports verity, and we are bound thereby, and a fortiori it 
appears that "This is the agreed statement of the above case on appeal 
to the Supreme Court of N. C." 

The defendant assigns as error the judgment pronounced, which reads : 
"It appearing to the Court from the admission of A. S. Batson, the 
defendant, that he has heretofore served time, the judgment of the Court 
is that the defendant, A. S. Batson, be confined in the common jail of 
New Hanover County for a term of eight (8) months and assigned to 
work the roads under the direction of the State Highway and Public 
Works Commission." 

The defendant contends that i t  is not clear whether the court sentenced 
t,he defendant to confinement because of an admission that he had served 
time, or for an attempt to commit barratry, and the sentence "carries an 
ambiguity," and entitles the defendant to a dismissal of the action. We 
do not concur in this contention. When the judgment is read in  the 
light of the record we think it is clear that the defendant was sentenced 
upon a conviction of an attempt to commit barrat r ,~ .  Even if the judg- 
ment was ambiguous the most that the defendant could successfully ask 
would be to have the case remanded for proper judgment-and not for a 
dismissal of the action. 

On the record we find 
No error. 

STATE v. OSCAR EDWARD PARKER. 

(Filed 26 Sorember, 1941.) 

1. C~iminal Law § 17- 
A plea of nolo contendere is equivalent to a plea of guilty in so far as 

it gives the court the power to punish, and the court may impose sentence 
thereon as upon a plea of guilty. 

2. Larceny § 10- 

A sentence of defendant to be confined in the common jail of the county 
for a period of 12 months, and assigned to work );he public roads, upon 
defendant's plea of no10 contendere to a charge of stealing an automobile 
of the value of $325.00, is not excesshe. C. S., 4249, 4251. 

3. Automobiles § 29- 
A sentence of defendant to be confined in the co~inty jail for a term of 

six months, to be assigned to work on the public roads, upon defendant's 
plea of nolo contendere to a warrant rharging him with the operation of 
an automobile upon the public highways while under the influence of 
intoxicating liquor, is not excessive. C!. S., 2621 (286) (325), 4506. 
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4. Constitutional Law 8%-- 
Where a statute Axes no masimum period of imprisonment as punish- 

ment for its violation, a sentence of imprisonment for less than two years 
cannot be held cruel and unreasonable. 

5. Criminal Law 8 70- 
The question of the amount to be fixed for bond pending appeal is 

largely in the discretion of the court below. C. S., 4653. 

APPEAL by defendant from Pavker, J., at June Criminal Term, 1941, 
of NEW HANOVER. Affirmed. 

There is a statement of case on appeal, which i t  is not necessary to 
set forth in full. We quote in part : "The defendant was indicted under 
a warrant issued on the 4th day of April, 1941, for the violation of the 
law, by operating a motor vehicle, to wit, an automobile truck, upon the 
public highways in North Carolina under the influence of intoxicating 
liquor or narcotic drugs, and by carrying a concealed weapon upon his 
person while off his premises, a deadly weapon, to wit, a pistol, and was 
found guilty before the Recorder and appealed from the judgment ren- 
dered, to the Superior Court, having been sentenced thirty days in jail, to 
be assigned to the roads by the Recorder, and in addition thereto, at the 
same term of the Court, to wit, the May Term of the Superior Court, 
the defendant was indicted under a bill of indictment, found by the 
Grand J u r y  at  said May Term of Court, held in the County of New 
Hanover, at  the May Term, 1941, for the larceny of a Chevrolet auto- 
mobile truck, of the value of $325.00." 

The judgment sets forth the facts, as follows: (#1672) "The defend- 
ant, Oscar Edward Parker, entered a plea of nolo contendere, which plea 
the State accepts, of larceny of an automobile. I n  June, 1936, the 
defendant pleaded guilty to the larceny of an automobile, and by this 
Judge who is now presiding was given a sentence of 12 months on the 
roads, suspended for two years. I n  May, 1938, he was convicted of the 
reckless driving of an automobile, and fined and ordered to make restitu- 
tion. I n  August, 1939, he was convicted of disorderly conduct and re- 
sisting an officer, and given 30 days on the County Farm, by the Record- 
er's Court. He appealed, and at  the May Term, 1940, in the Superior 
Court, on this charge, he was fined $10.00 and costs; since the case in 
this Court he has been arrested for a violation of the criminal law in 
Brunswick County. The Judgment of the Court is that the defendant 
be confined in the common jail of New Hanover for a period of twelve 
months, and assigned to work the public roads, under the direction of the 
State Highway and Public Works Commission. (#1671) The defendant, 
Oscar Edward Parker, entered a plea of nolo contendere to the operation 
of an automobile while intoxicated. The Judgment of the Court is that 

14--220 
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the defendant Oscar Edward Parker be confined in the common jail of 
New Hanover County for a term of six months, and be assigned to work 
the public roads under the direction of the State Highway and Public 
Works Commission. I t  is ordered that this road sentence begin at  the 
expiration of the road sentence imposed in case #1672." 

Defendant excepted, assigned errors, as set forth below, and appealed 
to the Supreme Court. 

Attorney-General McMullan and Assistant Attcrneys-General Bruton 
(2nd Patton for the State. 

Herbert McClarnmy for defendant. 

CLARKSON, J. The following are the exceptions and assignments of 
error made by defendant: "The defendant says that his Honor erred in 
his judgment-in sentencing the defendant to work on the public highway 
of North Carolina for a period of six months, as r:et forth in Exception 
No. 1. His  Honor erred in sentencing the defendant to work for a period 
of twelve months for temporary use of an automclbile when no damage 
or misconduct, except the use of the automobile, as ,let forth in Exception 
No. 2." Neither one can be sustained. 

The defendant entered a plea of nolo contendere (1) for the larceny 
of an automobile. for whichhe was sentenced for twelve months: (2) to , \ ,  
the o~era t ion  of an automobile while intoxicated, for which he was 
sentenced six months. As set forth in the judgment, the defendant was 
an old offender of the laws of his State for many serious offenses, but 
mercy was shown him by the same judge who sentenced him in this case. 
The defendant in the two cases entered-a plea of ncllo contendere. 

I n  S. v. Bumett, 174 N. C., 796 (797), is the following: "A plea of 
nolo contendere, which is still allowed in some courts, is regarded by 
some writers as a quasi-confession of guilt. Whether that be true or 
not, it is equivalent to a plea of guilty in so far as it gives the court the 
power to punish. I t  seems to be universally held that when the plea is 
;ccepted by the court, sentence is imposed as upon a plea of guilty. 
(lorn. v. Ingersoll, 145 Mass., 351; 1 2  Cyc., 354." I n  re Stiers, 204 
N. C., 48 (50). 

I n  S. v. Wilson, 218 N. C., 769 (774), it is written: "The court below 
did not exceed the limit of the statute. Within the limit of the statute 
the court is given the discretion to fix the punishment. We see no abuse 
of the discretion. As said in X. v. Szoindell, 1813 N. C., 151 (155) : 
'Though the punishment is great, the protection due to society is greater. 
The hope is to amend the offender, to deprive him of the opportunity 
to do future mischief, and, above all, an example to deter others.' " The 
value of the truck stolen was $325.00. 
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N. C. Code, 1939 (Michie), section 4249, is as follows: "All distinc- 
tions between petit and grand larceny, where the same has had the benefit 
of clergy, are abolished; and the offense of felonious stealing, where no 
other punishment shall be specifically prescribed therefor by statute, 
shall be punished as petit larceny is:  Provided, that in cases of much 
aggravation, or of hardened offenders, the court may, in its discretion, 
sentence the offender to the state's prison for a period not exceeding ten 
years." 

Section 4251 : ('The larceny of property, or the receiving of stolen 
goods knowing them to be stolen, of the value of not more than twenty 
dollars, is hereby declared a misdemeanor and the punishment therefor 
shall be in the discretion of the court," etc. 

Sec. 2621 (286) : ('It shall be unlawful and punishable, as provided 
in section 2621 (325), for any person, T$-hether licensed or not, who is a 
habitual user of narcotic drugs or any person who is under the influence 
of intoxicating liquor or narcotic drugs, to drive any vehicle upon the 
highways within this state." 

Sec. 2621 (325) : "Every peraon who is convicted of violation of 
section 2621 (286), relating to habitual users of narcotic drugs or driving 
while under the influence of intoxicating liquor or narcotic drugs, shall 
be punished by imprisonment in the county or municipal jail for not 
less than thirty days nor more than one year, or by fine of not less than 
fifty dollars ($50.00) nor more than one thousand dollars ($1,000.00), 
or by both such fine and imprisonment. On a second or subsequent 
conviction for the same offense he shall be punished by imprisonment for 
not more than two years or fined not more than one thousand dollars 
($1,000.00), or by both fine and imprisonment, in the discretion of the 
court." 

Sec. 4506: "Any person who shall, while intoxicated or under the 
influence of intoxicating liquors or bitters, morphine or other opiates, 
operate a motor vehicle upon any public highway or cartway or other 
road, over which the public has a right to travel, of any county or the 
streets of any city or town in this State, shall be guilty of a misdemeanor, 
and upon conviction shall be fined not less than fifty dollars or impris- 
oned not less than thirty days, or both, at the discretion of the court, . . 

and the judge shall upon conviction, deny said person or persons the 
right to drive a motor vehicle on any of the roads defined in this act for 
a period of not more than twelve months nor less than ninety days." - - 

I t  is well settled that when no time is fixed by the statute, an imprison- 
ment for two years will not be held cruel and unusual. 8. v. Driver, 
78 N. C., 423; 8. v. Miller, 94 h'. C., 904; 8. v. Parrington, 141 N. C., 
844 (845). 

The defendant contends "That the judgment in this case for the oper- 
ation of an automobile while under the influence of liquor, is void, for 
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the reason that the statute fixes the penalty of a fine of Fifty ($50.00) 
Dollars and the surrender of his license, and denying the defendant the 
right to drive an automobile for a period of twelve (12) months." We 
cannot so hold. 

The judgment of the court below imposes an imprisonment of six 
months. The above statute allows this-it says "Shall be fined not less 
than Fifty ($50.00) Dollars or imprisoned not less than thirty (30) 
days." Section 4173 prescribes punishment for misdemeanors. 

The defendant contends that the bail fixed by the trial judge pending 
appeal was excessive. This Court, in the case of S. v. Bradsher, 189 
N. C., 401 (404), discussing the question of a defendant's right to bail 
pending appeal to the Supreme Court, said: lC1)efendant, T. C. Brad- 
sher, having been convicted of a misdemeanor, a;ppealed from the judg- 
ment of the court. The court was required by statute to allow him bail, 
pending the appeal. C. S., 4653. But for this statute, the allowance of 
bail to defendant, after conviction, would have been in the sound discre- 
tion of the court. After conviction, there is no constitutional right to 
bail. Article I, section 14, of the Constitution of North Carolina, in so 
far  as it guarantees, by implication, the right to bail does not apply. 
3 R. C. L., p. 15; 6 C. J., 966." 

The question of bond on appeal is largely in the discretion of the court 
below, and we can see no abuse of discretion on the facts of record in 
this action. 

For  the reasons given, the judgment of the court below is 
Affirmed. 

E'URMAN WISHON v. GASTONIA WEAVING COMPANY. 

(Filed 26 November, 1941.) 

1. Master and Servant 5 9- 
Plaintiff instituted this suit to recover the difference between the 

amount of wages paid and the amount claimed to be due by plaintiff under 
the terms of a contract between the employer and the labor union recog- 
nized by it as sole bargaining agent. The agreement alleged stipulated 
that it was between the employer and employew paid on an hourly or 
piecework basis. Held:  It  appearing upon the face of the complaint that 
plaintiff was employed on a weekly basis, defendant's demurrer to the 
complaint was properly sustained. 

2. Appeal and Error 3 U)- 

In pauper appeals it is required that the nine typewritten copies of the 
transcript and brief which appellant is permitted to file must be legible. 
Rule of Practice of the Supreme Court No. 22. 
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APPEAL by plaintiff from N e t f l e s ,  J., at July-August Civil Term, 
1941, of GASTON. 

Civil action to recover wages allegedly due on written contract. 
I n  amended complaint appearing in the record plaintiff alleges : 
That defendant is a North Carolina corporation maintaining an office 

and manufacturing plant in Gastonia, in Gaston County, North Caro- 
lina. 

"2. That a sufficient amount of the manufactured products of the 
defendant corporation entered interstate commerce to place same and its 
employees under the National Labor Relations Acts of the Congress of 
the United States, during the period of employment as hereinafter 
alleged. 

"3. That during the year commencing May 16th, 1938, and ending 
one year thereafter, the plaintiff and defendant, for himself and all 
other employees of the Gastonia Weaving Company were working said 
plant under a written contract, copy of which is hereto attached and 
made a part hereof as fully as if fully written herein, same having been 
duly signed by Ben Reis, president, and attested by its secretary, on or 
about the 12th day of May, 1938. That said contract was executed and 
delivered and was duly published in the Gasfonia Daily Gazette on the 
5th day of May, 1938. 

"4. That work was commenced under said contract on the 16th day 
of May, 1938, and the defendant did willfully, wantonly and maliciously 
and with a purpose of oppressing this plaintiff placed him on a job pay- 
ing $9 weekly less than he drew beforehand, while employees who were 
his juniors in time of employment held jobs paying $25 weekly in viola- 
tion of the conditions of said contract and did persistently refuse in any 
manner to comply with the terms thereof for reasons as aforesaid during 
the period of 51 weeks, covered by said contract, thereby damaging this 
plaintiff in the sum of $383 in actual damages for wages due him under 
said contract, fraudulently withheld as aforesaid. 

"5. That by reason of the willful, wanton, malicious and oppressive 
manner of so withholding his wages and refusing to consider the terms 
and conditions of said contract, the defendant should be taxed punitive 
damages in the full sum of one thousand dollars. 

"6. That plaintiff is informed, believes, and so avers, that said contract 
comes under the motection of the National Fair Labor Standards ,4ct of 
the Congress of t h e  United States and that under said statutes he is 
entitled to collect a penalty in a sum equal to the wages wrongfully and 
unlawfully withheld as aforesaid as well as an additional penalty of 
attorneys' fees necessary in collecting said indebtedness." 

The written contract referred to and made a part of the third para- 
graph of and attached to complaint bearing date-4 May, 1938, &port- 
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ing to be between Gastonia Weaving Company, a corporation organized 
under the laws of North Carolina, with principal office and place of 
business in Gastonia, in Gaston County, North Carolina, and "Co- 
operative Fellowship Club of Gastonia, North Carolina, and representa- 
tive of the employees at  the Gastonia Weaving Company," reads in perti- 
nent parts as follows: 

"That the above named parties mutually covenant and agree each with 
the other as follows : (1) The Gastonia Weaving Company does hereby 
recognize the Co-operative Fellowship Club as the bargaining agent for 
all of its employees engaged in the productive department and paid on 
an hourly or piecework basis, excluding clerical forces, supervisory 
forces and watchmen. (2)  That it will be the policy of the company 
during the life of this agreement to comply with the National Labor 
Relations Act. (3) That the wage rates in effect at  the plant of the 
Gastonia Weaving Company on February 28, 1!138, will be continued 
during the effective period hereof. (4) Hours of labor shall be eight 
hours per day and forty hours per week. Any employee working in 
excess of eight hours in any one day or in excess of forty hours in any 
one week shall be paid time and one-half for all such overtime; but no 
employee shall be paid both daily and weekly for the same hours worked. 
(5 )  I t  is understood that in all cases of promotion of employees and 
increase or decrease in the number of employees, length of service and 
ability shall prevail. ( 6 )  Should difficulties arise between the Gastonia 
Weaving Company and any of its employees ajr to the meaning and 
application of any provision of this agreement, or should any employee 
feel that he has been treated unjustly, he or his representative or repre- 
sentatives may take up his grievances with his immediate superior, who 
will give them prompt attention; failing satisfactory explanation or 
settlement, he or they may appeal to the president of the company or his 
representative and failing satisfactory explanation or settlement, then in 
such event such dissatisfied employee or his representative shall have 
the right to have his grievances arbitrated in the following manner: 
(specifically set out). ( 7 )  The management of the plant, the direction 
of the working forces and the right to hire, suspend or discharge are 
vested exclusively in the Gastonia Weaving Company. (8) . . . 
(9)  I t  is agreed by both parties hereto that those on the pay roll of 
February 28th, 1938, including those temporarily absent because of 
illness or otherwise and excluding those that have since been discharged 
or quit for cause shall govern with reference to seniority in hiring or 
tenure of employment. (10) This agreement shall become effective as 
of May, 1938, and remain in full force and effect for a period of one 
year thereafter." 

Defendant demurs to con~plaint for that it dow not state facts suffi- 
cient to constitute a cause of action infer alia in that "(b) By the terms 
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of said contract which constitutes the basis of the plaintiff's action, it is 
made to appear that said contract applied solely and exclusively for 
'employees engaged in the production department and paid on an hourly 
or piecework basis,' and it does not appear from the face of said com- 
plaint that plaintiff was employed in the production department of said 
plant or was to be paid on an hourly or piecework basis, but it does 
appear from the face of said complaint that plaintiff was employed on a 
weekly basis. . . . (d )  The said contract purports to be made be- 
tween the Co-operative Fellowship Club and the defendant herein. The 
vomplaint does not recite that the Co-operative Fellowship Club is an 
incorporated body but does import itself to be an unincorporated labor 
union and being such does not establish contractual relations between the 
defendant and individual members of an unincorporated labor union so 
as to sustain an action thereon by the individual members thereof against 
this defendant." 

From judgment sustaining d e m ~ r r e r  plaintiff appeals to Supreme 
Court, and assigns error. 

J .  L. H a m m e  for plaint i f f ,  appel lant .  
C h e r r y  & Hollowel l  for de fendan t ,  appellee. 

WIXBORKE, J. I t  appearing from the alleged agreement upon which 
the action is based that Co-operative Fellowship Club is designated the 
bargaining agent for all the employees of defendant paid on an hourly or 
piecework basis, and that plaintiff was employed on weekly basis, the 
demurrer was properly sustained. 

Attention is called to Rule 22 of the Rules of Practice of the Supreme 
Court, 813 N. C., 808, which provides that in pauper appeals "nine 
legible" typewritten copies of transcript and brief may be filed. This 
is mandatory. P r u i t t  v. W o o d ,  199 N .  C., 788, 155 S. E., 924. 

Affirmed. 

SARA MARGARET BANGLE V. CLEVE WEBB, JOHN BAXTER HIL- 
LIARD, A X D  GENERAL MOTORS SALES CORPORATIOX. 

(Filed 26 Sovember, 1941.) 

1. P~ocess § 4b- 
Findings, supported by evidence, that defendant is a nonresident and 

was served with summons in this action while he was in this State solely 
for the purpose of testifying a t  the coroner's inquest in  obedience to a 
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subpcena from the coqoner, and that the action was based on matters which 
arose before his entrance into this State under the subpcena, support the 
court's order vacating the purported service of summons. Sec. 4, ch. 217, 
Public Laws 1937. 

2. Appeal and Error 8 37- 
The court's findings, supported by evidence, that defendant is a nonresi- 

dent and was served with summons while he was in this State solely for 
the purpose of testifying at  the coroner's inqu~?st, are held conclusive 
notwithstanding testimony tending to support a contrary view. 

APPEAL by plaintiff from Armstrong, J., at May Term, 1941, of 
MECKLENBURQ. Affirmed. 

Motion to vacate purported service of summons upon defendant Cleve 
Webb. Service upon this defendant was sought in an action to recover 
damages for a personal injury to plaintiff alleged to have been caused 
14 September, 1940, by the negligence of Webb and others. Personal 
service of summons and complaint was had on defendant Webb in Meck- 
lenburg County, 24 January, 1941. Defendant Webb objected to the 
service and protested that he was not amenable to service, for the reason 
that he was a resident of the State of Georgia and had come into North 
Carolina solely in obedience to a subpoena or summons from the coroner 
of Mecklenburg County to attend and testify at an inquest then being 
held. He  later entered special appearance and moved to vacate the pur- 
ported service of process and for dismissal of the action as to him. 

The court below, after considering the affidavits filed by both plaintiff 
and defendant Webb, found the facts to be that defendant Webb was at 
the time of the institution of the action and at all times since and now 
is a resident and citizen of the State of Georgia, and a nonresident of 
North Carolina; that at  the time process was attempted to be served on 
him he had come into North Carolina in obedieme to a summons from 
the coroner of Mecklenburg County directing him to attend and testify 
as a witness at  the inquest then being held in connection with the death 
of Miss Blondine Current; that in obedience to the coroner's summons 
he arrived in Mecklenburg County at the hour set for the inquest, was 
called, sworn and testified as a witness; that immediately after the con- 
clusion of the inquest he left Mecklenburg County and returned to his 
home in the State of Georgia; that he neither h,id nor transacted any 
other business in North Carolina; that the matters in connection with 
which service was sought upon him arose before his entrance into North 
Carolina under the summons; that he had not been arrested upon any 
charge growing out of the death of Blondine Current and did not come 
into North Carolina in obedience to any warrant. 
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Upon the facts found the court adjudged that  the motion of defendant 
Cleve Webb be allowed, and that the purported service on him of sum- 
mons and complaint be vacated, and that the action as to him be dis- 
missed. 

The plaintiff appealed. 

Uhlman S .  Alexander, G. T .  Carswell, and Joe W .  E r v i n  for plaintiff, 
appellant. 

Helsms & Mulliss for  defendant, appellee. 

DEVIN, J. The facts found by the court below are sufficient to sup- 
port the ruling that the attempted service of process upon defendant 
Cleve Webb was invalid. Upon these facts the judgment vacating service 
and dismissing the action as to him must be upheld, as being in accord 
with the provisions of the statute, which we quote as follows: 

"If a person comes into this State in  obedience to a summons directing 
him to attend and testify in  this State he shall not, while in this State 
pursuant to such summons, be subject to arrest or the service of process, 
civil or criminal, in connection with matters which arose before his 
entrance into this State under the summons." Sec. 4, ch. 217, Public 
Laws 1937; Michie's N. C. Code, sec. 1808 (4).  

While there was testimony tending to support a contrary view, an 
examination of the record discloses that  the findings of fact by the court 
below are supported by competent evidence, and, hence, must be held 
conclusive and not subject to review. Schoenith, Inc., v.  Manufacturing 
Co., ante, 390; Parris  v .  Fischer & Co., 219 N .  C., 292, 13  S. E. (2d), 
540. 

Affirmed. 

D. R. CURRENT, ADMINISTRATOR OF THE ESTATE O F  BLONDINE CURRENT, 
v. CLEVE WEBB, GENERAL MOTORS SALES CORPORATION, AND 

JOHN BAXTER HILLIARD. 

(Filed 26 November, 1941.) 

1. Judgments 8 3 0 -  
A judgment determining the existence of a material fact in controversy 

is conclusive upon the parties and their privies as to such fact whenever 
it is material in a subsequent action between them, regardless of whether 
the subject matter of the action is the same or not. 

2. Same- 
The doctrine of re8 judicata applies regardless of whether the prior 

judgment was rendered by the same court or was rendered by the Superior 
Court of another county. 
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3. Judgments  $j 29- 

A judgment in, reru is conclusive not only upon the parties and their 
privies but, under the maxim re8 judicata pro vt'ritate accipittir, is also 
conclusive upon those having an interest in  the subject matter. 

4. Judgments  99 29, S M u d g m e n t  t h a t  defendant is nonresident and  
under  sec. 4, ch. 217, public Laws 1937, was exempt from service, held 
conclusive i n  a subsequent action by another  party injured i n  same 
collision. 

In  an action against the driver of a car upon whom service of summons 
was had while he was in  the State in obedience to  a summons from a 
coroner to testify a t  an inquest, motion to vacate the service was allowed 
upon the court's finding from the evidence that  defendant is  a nonresident 
and that therefore he was exempt from service of process in connection 
with matters which arose before his entrance into the State in obedience 
to the coroner's summons. Sec. 4, ch. 217, Public Laws 1937. In  a subse- 
quent action arising out of the same collision, brought in another county 
of this Stkte by the administrator of a party killed in the collision, service 
was had upon the defendant a t  the same time and in the same manner. 
Held: The prior adjudication that defendant is a nonresident and was 
exempt from service under the statute is  in the nature of a judgment 
in rem and is re8 judicata a s  to the status and residence of the defendant, 
and is binding upon the administrator under the maxim re8 judicata pro 
veritate accipitur, and the holding of the court in the second action upon 
substantially the same evidence that  defendant is a resident of this State 
and that  the service of summons on him was valid must be reversed on 
appeal even though supported by evidence. 

5. Judgments  8 3 b W h e n  appeals f rom separate judgments a r e  heard 
together and  first judgment is ronclusive upon parties in  second action, 
Supreme Court will apply doctrine of res  j ~ d i c ~ a t a .  

I n  a suit in which defendant was serred with summons while in this 
State in obedience to a coroner's summons, motion to set aside the service 
was granted upon the court's adjudication that  defendant is a nonresident 
and was exempt from the service of process under the provisions of sec. 4, 
ch. 217, Public Laws 1937, which judgment was affirmed on appeal. In 
another action growing out of the same collisicln instituted in another 
county, the court found upon substantially identical evidence that  defend- 
a n t  is a resident of this State and that the service of process in the same 
manner and a t  the same time was valid. The defendant failed to call to 
the court's attention the prior adjudication that  he is a nonresident. Both 
appeals were argued together in the Supreme Court. Held: In  the appeal 
in  the second action the Supreme Court will apply the doctrine of res 
judicata in determining all factors presented by the record, it  not being 
required that  the previous adjudication should have been formally pleaded 
a t  this stage of the proceeding. 

APPEAL by defendant  Cleve Webb f r o m  Nettle::, J., a t  August  Term,  
1941, of GASTON. Reversed. 

Motion t o  vacate purported service of summons upon  defendant  Cleve 
Webb. F r o m  judgment denying the  motion, defendant Webb appealed. 



N. C.I( FALL TERM, 1941. 427 

H .  B. Gaston and C h e r r y  C6 Hollowell for plaintif f ,  appellee. 
H e l m s  C6 iMulliss for defendant  Cleve W e b b ,  appellant.  

DEVIN, J. This appeal presents the question of the validity of the 
service of process upon defendant Cleve Webb, the same person referred 
to in Bangle  2:. W e b b ,  ante ,  423, where, upon substantially the same 
evidence, a ruling as to his amenability to service under the same cir- 
cumstances was considered and determined. 

These two cases are companion cases and were argued together in this 
Court. They arose out of the same transaction. Both plaintiff's intes- 
tate and the plaintiff in the Bangle  case, supra,  were injured at  the same 
time and place, while passengers in an automobile driven by defendant 
Webb. The same acts of negligence on the part of Webb and others are 
alleged. I n  each case damages are sought against the same defendants 
for the same tort. Both the motions for quashal of the purported service 
of summons on defendant Webb, and the facts underlying, are practi- 
cally identical in the two cases. The service in both cases was made by 
the same officer at  the same time. 

I n  the Bangle  case, supra,  substantially the same evidence as in the 
instant case was presented to Judge Armstrong, who found the facts to 
be that at  the time of the attempted service of process on defendant 
Webb he was a resident of the State of Georgia and had come into North 
Carolina in obedience to a summons from the coroner of Mecklenburg 
to attend and testify at  an inquest, and that therefore under the statute 
(see. 4, ch. 217, Public Laws 1937) he was exempt from service of process 
in connection with matters which arose before his entrance into the State 
under the summons. Judge Brmstrong adjudged that the purported 
service was invalid and dismissed the action as to defendant Webb. 
This judgment was entered 29 May, 1941, and upon appeal has been 
affirmed by this Court. 

Subsequently, at  the August Term, 1941, of Gaston Superior Court, 
from substantially the same evidence, Judge Nettles found the facts to 
be that the defendant Cleve Webb was a resident of North Carolina a t  
the time of service of process, and that he was not exempt from service 
under the statute referred to. Judgment was entered accordingly hold- 
ing the service valid. 

Thus it appears that at  the time Judge Nettles made his ruling there 
was a previous judgment of the Superior Court, now affirmed on appeal, 
declaring that service on defendant Cleve Webb at the same time and 
place and under identical circumstances, growing out of the same trans- 
action, was invalid because he was a nonresident of North Carolina and 
had come into the State in obedience to a subpoena to testify as a witness. 

We are constrained to hold that while there was evidence tending to 
support the ruling of Judge Nettles, the facts determined by the previous 
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judgment in the Bangle case, supra, had become res judicata. The 
status and residence of the defendant Cleve Webb had become judicially 
established. His exemption from service of process, at  the time and 
place attempted, had been determined by a competent court. IiTarshazu 
v. Harshaw, ante, 145. The application of the rule that a judgment 
determining the existence of a fact is conclusive upon parties and 
privies is not necessarily precluded by showing that the judgment was 
rendered by a court in another county, or that the parties are not in all 
respects identical. "There is no doubt that a final judgment or decree 
necessarily affirming the existence of any fact is conclusive upon the 
parties or their privies, whenever the existence of that fact is again in 
issue between them, not only when the subject matter is the same, but 
when the point comes incidentally in question in I-elation to a different 
matter, in the same or any other court." 2 Freeman on Judgments, 
see. 670. "It  is not necessary that precisely the same parties were plain- 
tiffs and defendants in the two suits; provided the same subject in con- 
troversy, between two or more of the parties, plaintiffs and defendants in 
the two suits respectively, has been in the former suit directly in issue, 
and decided.') 5'. v. Continental Coal Co., 117 W .  Va., 447, 186 S. E., 
119; Wrigh t  v. Schick, 134 Ohio St., 193, 121 A L. R., 890; 30 ,4m. 
Jur., 955; Bank v. McCaskill, 174 N. C., 362, 93 S. E., 905; Bank v .  
Comrs., 116 N.  C., 339, 21 S. E., 410; Leary v. Land Bank ,  215 N.  C., 
501, 2 S. E. (2d), 570. 

The judgment in the Bangle case, supra, was rendered upon the same 
preliminary motion as in this case. This motion squarely presented for 
adjudication the status of defendant Webb, whether a resident of Georgia 
or of North Carolina, whether exempt from the service of process under 
the statute, or not. Thus the judgment was in the nature of a judgment 
i n  rem, by a court having jurisdiction not only of ihe parties and of the 
cause of action, but also of the res-the power and duty to determine 
the particular fact presented for adjudication. This fact the court con- 
clusively established in that case. I ts  jiidgment as to that fact was 
binding upon the parties to that suit and upon all those having an inter- 
est in the subject matter of the motion, under the maxim res judicata 
pro veritate accipitur. Herman on Estoppel and Res Judicata, ch. 5 ;  
T a r t  v. Western Maryland R. Co., 289 U. S., 620 (624). 

While the previous adjudication in the Bungle case, supra, of the 
question raised by the motion in this case does not appear to have been 
called to the attention of the court below, both cases have been brought 
to this Court and are now before us, and the proper disposition of the 
appeal requires consideration of all the determinative factors presented 
by the record. The propriety of this view, in this case, further appears 
from the'fact that two able judges of the Superior Court have reached 
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different conclusions as  t o  the  val idi ty  of t h e  purported service on  de- 
fendant  Webb, f r o m  substantially the  same evidence. It was not  re- 
quired, a t  this  stage of the  proceedings and  upon a motion to vacate 
purported service of process, t h a t  a previous adjudicat ion of the deter- 
minat ive fac t  of defendant's exemption f r o m  service under  the  s tatute  
should have been formally pleaded. Krekeler v. Ritter, 62 N. Y., 372, 
88  A. L. R., 577. 

We are  of opinion t h a t  the previous judgment established the s tatus  
of defendant  Webb a s  a nonresident a n d  exempt f r o m  service under  the 
statute, and  t h a t  this  must  be held controlling upon  the  subsequent rul ing 
upon the same question. 

I t  follows t h a t  the  judgment of J u d g e  Nettles mus t  be 
Reversed. 

HECTOR 1,ITTLE r. MRS. LUCY SHORES. 

(Filed 26 November, 1941.) 

1. Limitation of Actions Fc l2a-Each payment made upon an account cur- 
rent Axes a new terminus quo from which the statute starts to run 
anew as to all items not barred at the time of payment. 

Each payment made upon a current account starts the running of the 
statute of limitations anew a s  to 811 items not barred a t  the time of pay- 
ment, and therefore when there have been successive payments within 
three years prior to the institution of action and the first such payment 
is made before any item of the account is  barred, none of the items is 
barred, and an instruction that all items entered more than three years 
prior to the last payment a re  barred is erroneous. Furthermore. in this 
case, plaintiff offered evidence sufficient to be submitted to the jury that 
the account sued upon is an account stated and not an account current. 

2. Account Stated § 1- 
An account becomes an account stated when a balance is struck and 

agreed upon a s  correct after examination, but express examination or 
i~greement is not necessary. I t  may be implied by failure to object to the 
account within a reasonable timc? after the other party calculates the 
amount due and submits his statement of the account, or by part payment 
and promise to pay the balance, or by acknowledgment of its receipt and 
promise to pay the balance sho\vn to be due. 

APPEAL by  plaintiff f r o m  Pless, Jr., J . ,  a t  September Term,  1941, of 
RICHMOND. N e w  tr ia l .  

Civil action to recorer balance due  on account fo r  buttermilk sold and 
delivered. 

I n  J u l y ,  1934, plaintiff began to fu rn i sh  to  defendant but termilk and 
continued to do so to  and  including 3 J u l x ,  1938, a t  which t ime he  dis- 
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continued delivery thereof. Defendant made intermittent payments 
during the period of delivery, the last being made 16 May, 1938. After 
plaintiff ceased to make delivery defendant made six payments of $5.00 
each, the first being on 1 2  November, 1938, and i he last being in Janu- 
ary, 1940. The balance due, after rrediting all payments, is $185.63. 
This action was instituted 10 September, 1940. 

The defendant pleaded the three-year statute of limitations, contending 
that all items of the account created prior to January, 1937, three years 
next preceding the last payment, are barred. 

The plaintiff offered evidence tending to show that each month he 
rendered the defendant an account showing the iota1 amount then due 
and tending further to show that after he ceased delivering buttermilk 
he continued to carry her accounts each month; that she made payments 
thereon and told him that "she wished she had the money to pay me 
every cent . . . if she had the money she would pay every dime of 
it, after she stopped getting the milk." 

Counsel for the defendant admitted that as he was unable to produce 
his witnesses he was making no attack on the amount of the account 
but was relying solely on his plea of the statute, C'. S., 441 (1) .  

Upon the issue submitted the court instructed the jury as follows : 
('The Court instructs you, gentlemen of the jury, that it appears from 

the itemized statement of account between the palties filed, that the last 
payment on this account was in January, 1940, the suit having been 
started in September, 1940, and the Court instructs you in accordance 
with a decision in the Supreme Court in 205 North Carolina Report 
that the plaintiff cannot recover for buttermilk sold and delivered to 
Mrs. Shores, prior to January, 1937. 

"Now, the parties have made the tabulation and it is agreed that the 
amount of buttermilk from January, 1937, on up to date comes to one 
hundred and four dollars and fifty cents. The defendant is remitting 
any credits made after January, 1937, and upon that concession made 
by the defendant the Court instructs you that if jou believe all the evi- 
dence that the plaintiff would be entitled to recover of the defendant the 
sum of one hundred and four dollars and fifty cents, with interest." 

The jury answered the issue $104.50. From judgment thereon the 
plaintiff appealed. 

X c L e o d  & W e b b  for plaint i f f ,  appel lant .  
J .  C. Sedberry  for de fendan t ,  appellee. 

BARNHILL, J. Each payment made on the account stopped the run- 
ning of the statute of limitations against all prior items then within 
date, and the payment made in November, 1938-the first payment made 
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after the last delivery of milk-fised a new t e rminus  a quo  for the be- 
ginning of the running of the statute of limitations as to all items of the 
account which had been kept i n  date by payments theretofore made. 

"So a partial payment, though the evidence need not be in  writing, 
being an act and not a mere declaration, revires the liability because it 
is deemed a recognition of it and an  ~ssumpt ion  anew of the balance 
due." H e w l e t t  v. Schenclc, 82 N.  C., 234; Phi l l ips  v. Penland ,  196 
N. C., 425, 147 S. E., 731; W o o d  v. W o o d ,  186 X. C., 559, 120 S. E., 
194. The payment is an acknowldgmeilt of the debt and its effect is to 
stop the running of the statute of limitations against all items not then 
barred, and to fix a new t e rminus  a quo  from which the statute starts to 
run anew. S u p p l y  Co.  v. B a n k s ,  205 N.  C., 343, 171 S. E., 358 ; S u p p l y  
Co.  v. D o a d ,  146 N. C., 191. 

The court below, undertaking to apply the rule stated in the B a n k s  
case, supra,  used the last payment made as the criterion for determining 
the date upon which the statute of limitations began to run. This over- 
looks the fact that in the B a n k s  case, supra,  the payment noted was the 
first payment made within the three years next preceding the institution 
of the action. As a result, no effect is given to any payment other than 
the last. 

Following the B a n k s  case, supra,  the payment of 12 Sovember, 1938, 
is the true criterion. 

Furthermore, the plaintiff offered evidence sufficient to be submitted 
to the jury tending to show that the account sued upon is an  account 
stated. 

To constitute a stated account there must be a balance struck and 
agreed upon as correct after examination and adjustment of the account. 
However, express examination or assent need not be shown-it may be 
implied from the circumstances. 1 C. J. S., 707. 

An account becomes stated and binding on both parties if after exami- 
nation the parties sought to be charged unqualifiedly approves of i t  and 
expresses his intention to pay it. R a y  11. K i n g s  E s t a t e ,  179 Pac., 821. 
The same result obtains where one of the parties calculates the balance 
due and submits his statement of account to the other who expressly 
admits its correctness or acknowledges its receipt and promises to pay 
the balance shown to be due, D u e r r  v. S loan ,  181 Pac., 407, 1 C. J. S., 
711, or makes a part payment and promises to pay the balance. 1 C. J. 
S., 712. 

"It is accepted law in this jurisdiction that  when an account is ren- 
dered and accepted, or when so rendered there is no protest or objection 
to its correctness within a reasonable tirne, such acceptance or failure to 
so object creates a new contract to pap the amount due. Gooch v. 
'C'nugkan, 92 N. C., 611; Copland v. Te legraph  Co.,  136 N. C., 11, 48 
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S. E., 501; Davis v. Stephenson, 149 N.  C., 113, 62 S. E., 900; Richard- 
son v. Satterwhite, 203 N .  C., 113, 164 S. E., 845." Savage v. Currin, 
207 N. C., 222, 176 S. E., 569. 

The charge must be held for error prejudicial to the plaintiff. 
New trial. 

CHOZEN CONFECTIONS, INC., v. W. H. JOHNSON, E. V. NEAL, LYNN 
McIVER, AND T. N. HOLMEII. 

(Filed 26 November, 1941.) 

1. Appeal and Error 9 10e- 
Where appellant serves his statement of case an appeal, C. S., 643, and 

appellee returns same with objections and appellant requests the judge to 
Ax a time and place for settling the case, all within the time allowed by 
the court o r  by statute, it is the duty of the judge to settle the case on 
appeal and the judge may not strike appellant's statement of case on 
appeal from the record upon appellee's motion 011 the ground that appel- 
lant's statement of case was insufficient to meet the requirements of the 
statute and the rules of practice of the court. 

2. Appeal and Error 8 18b- 
Where the trial court at  the time and place fix'?d for settlement of case 

on appeal fails to settle the case and erroneously grants appellee's motion 
that appellant's case should be struck from the record, the Supreme Court 
will grant appellant's motion for certiorari to the end that the judge, 
after notice,' may settle the case, C. S., 644, since appellant's failure to 
perfect the appeal is due to error of the court ,and not to any fault or 
neglect of appellant or his agent. 

APPEAL by defendants W. H. Johnson and Lynn McIver from Harnil- 
ton, Special Judge, at 31 March, 1941, Extra Term of MECKLENBURQ, 
heard upon petition of appellants for certiorari. 

Civil action to recover on bond of defendant Johnson as principal and 
his codefendants as sureties for goods allegedly delivered to said Johnson 
under contract of consignment for which account has not been made. 
See former appeal, 218 N. C., 500, 11 S. E. (2d), 472, where judgment 
of lower court, denying motion of defendants to set aside judgment by 
default final, was reversed. 

Thereafter the cause was tried at  31 March, 1941, Extra Term of 
Superior Court of Mecklenburg County before Hamilton, Special Judge, 
presiding, and a jury, and, the jury having answered the issues in  favor 
of plaintiff and against defendants, judgment in accordance therewith 
was rendered on 9 April, 1941. 
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Whereupon, defendants Johnson and McIver in open court gave notice 
of appeal therefrom, and appealed to Supreme Court, and were allowed 
ninety days in which to make up and serve statement of case on appeal, 
and plaintiff was allowed "thirty days after the time of such service" in 
which to serve countercase or ekcePtions thereto. The court adjourned 
on Saturday, 12 April, 1941. 

Defendants made, and on 8 July, 1941, within the said time allowed, 
served upon plaintiff through its counsel their case on appeal and filed 
same in office of clerk of Superior Court of said county. Thereafter, 
on 19 July, 1941, plaintiff filed a motion "to strike the defendants' 
statement of case on-appeal for that the same is so incomplete that same 
cannot be corrected, and adds nothing to the record for review by the 
Supreme Court," and, reserving its rights under such motion, filed 
written objection, containing thirty-one exceptions to said statement of 
case on appeal, and same was served on 21 July, 1941, within the time 
allowed. Thereupon, on 24 July, 1941, appellants notified the judge of 
the disagreement and requested that a time and place for settling the case 
be fixed. Subsequently, the judged fixed 11 August, 1943, at  designated 
office in Morehead City, North Carolina, as time and place for hearing. 
S t  that time and place the judge, finding facts substantially as herein- 
above set forth. and finding other facts as to alleged deficiencies in the - - 
statement of case on appeal as served by said defendants, and being of 
opinion that as served said statement of case on appeal fails to conform 
to statutory requirements, C. S., 643, and to the rules and practices of 
the court. allowed the motion of plaintiff to strike. and ordered struck 
from the file in the action and from the transcript for the Supreme Court 
the statement of case on appeal as so served by appellants. Exception. 

Appellants, having in due time docketed record proper in Supreme 
Court, moved for cerf iorari ,  to end that case on appeal be settled by the 
judge. 

J o h n  H .  S m a l l ,  Jr., for plaintif f ,  appellee. 
K. R. H o y l e  for defendants ,  appellants.  

WINBORNE, J. Upon the facts appearing upon the face of the record, 
~er t inen t  statutes and decisions of this Court indicate error in the order 
of the court below striking the statement of case on appeal as served by 
appellants. C. S., 643, 644; Hodges v. Lassiter,  94 N. C., 294; T r a n s -  
portation Co. v. L u m b e r  Co., 168 N .  C., 60, 84 S. E., 54; S. v. M o o ~ e ,  
210 N. C., 686, 188 S. E., 421. 

The statute, C. S., 643, provides that appellant shall cause to be pre- 
pared a concise statement of case on appeal and prescribes what it shall 
embody, and that a copy shall be served on respondent, appellee, within 
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CHOZEN COXFECTIONS, INC., 2.'. JOHNSON.  

time given by statute or extended by order of court. I t  further provides 
that within time given in like manner respondent shall return the copy 
with his approval or with specific amendments endorsed or attached. 
I f  the case be approved by respondent, it shall be filed with the clerk 
as a part of the record. I f  not returned with objections within the time 
prescribed, or allowed by the court, the case iierved shall be deemed 
approved. Carter v. B r y a n t ,  199 N .  C., 704, 155 S. E., 602. But the 
provisions of C. S., 644, specify that if the case on appeal be returned by 
the respondent, with objections as prescribed, the appellant shall imme- 
diately request the judge to fix a time and place for settling the case 
before him. I f ,  however, appellant delays longer than fifteen days, 
unless time be enlarged by agreement after respondent serves his counter- 
case or exceptions, to make such request, and delays for such period to 
mail the case and countercase or exceptions to the judge, the exceptions 
filed by respondent shall be allowed, or the countercase served by him 
shall constitute the case on appeal. I n  this connection it is held in 
Chauncey v. Chauncey,  153 N. C., 12, 68 S. E., 906, that the effect of 
the above limitation is to substitute "fifteen days" in lieu of "immecli- 
ately" as the time in which appellant, after receipt of respondent's 
exceptions or countercase, can make his request of the judge. 

I f  the request be made by appellant, the statule further provides that 
"the judge shall forthwith notify the attorneys of the parties to appear 
before him for that purpose at  a certain time and place, within the 
judicial district . . .," and "at the time and place stated, the judge 
shall settle and sign the case . . ." However, "if the judge has left 
the district before the notice of disagreement he may settle the case with- 
out returning to the district." 

I n  the present case appellants served a statement of case on appeal 
within the ninety days allowed therefor by order of court. Thereupon, 
not electing to permit by lapse of time the case its served to become the 
case on appeal, as was done in Sloan v. Assurance Society ,  169 X. C., 
257, 85 S. E., 216; L a y f o n  z.. Godwin,  186 N .  C'., 312, 119 S. E., 495; 
and Carter v. B r y a n t ,  supra, appellee filed and served objections thereto. 
Thereupon appellant had the right to request the judge to settle the case, 
and having complied with the provisions of the statute as to requesting 
the judge to fix time and place for that purpose and forwarding to him 
the case on appeal and objections so filed, it became the duty of the judge 
to fix a time and place for settling the case on appeal, and, at  that time 
and place to settle and sign the case. The failure of the judge to settle 
the case on appeal instead of dismissing that served by appellants is 
error. 

"A party is entitled to a writ of c e r t i o ~ a r i  when, and only when, the 
failure to perfect the appeal is due to some errol. or act of the court or 
its officers, and not to any fault or neglect of the party or his agent." 
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W o m b l e  v. G i n  Co., 194 N. C., 577, 140 S. E., 230; S. v. Ange l ,  194 
N. C., 715,140 S. E., 727; 8. v. Moore,  supra.  

Under this principle, appellants in the present case appear to be 
entitled to  certiorari to the end that  the judge, after notice of time and 
place fixed therefor as provided in the statute, may now "settle the 
case." Chauncey  v. Chauncey ,  supru.  

Certiorar; allowed. 

JAMES TITHITLET ET AL. v. VARA McIVER ET AL. 

(Filed 26 Kovember, 1941.) 

Wills § 33c-Will held not to devise defeasible fees but to provide limita- 
tions by way of substitution if devisees did not survive testatrix. 

The will in question devised the locus in 9160 in fee to four beneficiaries 
as tenants in common, but provided that "in case of the death of either 
of them leaving a child or children, I give and devise" the portion of the 
ancestor to his child o r  children, and further provided that "if either of 
them should die without child or children I give and devise" his or their 
share to the survivor or survivors. Held: The fact that the words "I give 
and devise" are repeated after each contingency discloses testatrix' intent 
that each successive limitation was to be in substitution of the one imme- 
diately preceding with a view of guarding against a failure by lapse, and 
not to create defeasible fees wit11 contingent limitation over, and each of 
the four devisees who survives testatrix take a one-fourth interest in fee. 

APPEAL by defendants from H a m i l f o n ,  Special  J u d g e ,  a t  October 
Term, 1941, of WAYNE. 

Controversy without action submitted on agreed statement of facts. 
The plaintiffs, being under contract to convey to the feme defendant 

their one-fourth undivided interest in four tracts of land situate in 
Wayne County, duly executed and tendered deed therefor sufficient in 
form to invest the feme defendant with a fee-simple title to the property, 
and demanded payment of the purchase price as agreed, but the defend- 
ant  declined to accept the deed and refuses to carry out her agreement to 
buy or to make payment of the purchase price on the ground that  the 
title offered is defective. 

The court being of opinion that  upon the facts agreed, the deed ten- 
dered was sufficient to convey a fee-simple title to the properties in 
question, gave judgment for the plaintiffs, accordant with the terms of 
the submission, from which the defendants appeal, assigning error. 

P a u l  B. E d m u n d s o n  and  Roya l l ,  Gosney  & S m i t h  for plaintif fs,  ap.  
pellees. 

Fred  P. P a r k e r ,  Jr . ,  for defendants ,  appellants.  
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STACY, C. J. On the hearing, the question in difference was made to 
turn on the construction of the following item in the will of Helen 
Murphy, late of Wayne County, this State: 

"Fourth: I give and devise all of my real property, which shall 
include that which has not been divided, in fee stmple to J. Bruce Pate, 
Georgia Taylor, Vara McIver, and James Whitley, in equal proportions 
thereof one-fourth each, but in case of the death of either of them leav- 
ing a child or children, I give and devise that portion thereof, its or 
their ancestor would have taken if living to i t  or them in fee simple; 
that if either of t h e y  should die without leaving a child or children I 
give and devise it oy'their portion or portions therein to the survivor or 
survivors or to the child or children of the survivor or survivors." 

I t  is conceded that if James Whitley takes a fee simple to the one- 
fourth undivided interest in the lands thus devised to him, the deed 
tendered is sufficient, and the correct judgment has been entered, but 
the feme defendant questions the devise as vesting in James Whitley a 
fee-simple estate. 

I t  will be observed that in the beginning of the devise, the testatrix 
uses words of inheritance. '(1 give and devise all my real property 
. . . in fee simple" to the four named beneficiaries "in equal pro- 
portions thereof of one-fourth each." This is the language of the law 
usually employed to denote a devise in fee simple. Had the will stopped 
here, there would be no question as to the estate devised. But the testa- 
trix added a further limitation which has occasioned the present con- 
troversy. 

This limitation, however, is by way of substit;ution, with a view to 
guarding against a failure by lapse, and is not after the similitude of a 
remainder or an executory devise. McCullough 21. Fenton,  65 Pa., 418. 
The child or children, survivor or survivors, should they take a t  all, 
would take directly from the testatrix, by immediate purchase, and not 
by descent or as remaindermen. Burden  v. Lipsi tz ,  166 N.  C., 523, 
82 S. E., 863. The words "I give and devise" are repeated after each 
contingency, and the portion given is what the original devisee ('would 
have taken if living." - 

The intention of the testatrix was that a one-fourth undivided interest 
in the lands should go to James Whitley in fee simple if he survived the 
testatrix, and if not, it was to go to his child or children, if any, and if 
he left no child or children, i t  was to go to the survivor or survivors of 
the original devisee or their children. Upon the happening of the con- 
tingency stated, each succeeding limitation was to be in substitution of 
the one immediately preceding. E a r l y  v. Taylos ,  219 N .  C., 363, 13 
S. E. (2d), 609. The vesting in any event was to take effect and 
become absolute at the death of the testatrix. Neubert  v. Colwell, 219 
Pa., 248, 68 Atl., 673. 
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As James Whitley survived the testatrix, he takes the interest devised 
to him in fee simple. Westfeldt v. Reynolds, 191 N.  C., 802, 133 S. E., 
168; Goode v. Hearne, 180 N .  C., 475, 105 S. E., 5. 

The result is an affirmance of the judgment below. 
Affirmed. 

STATE T. NATHAN TURNER. 

(Filed 26 November, 1941.) 

1. Intoxicating Liquor 8 Od- 
Circumstantial evidence held sufficient to show defendant's possession 

of intoxicating liquor for the purpose of sale. 

2. Constitutional Law 8 % 

Since a recorder's court has final jurisdiction of a prosecution for 
possession of intoxicating liquor for the purpose of sale, a defendant may 
be tried therein upon a warrant and, upon appeal, may be tried in the 
Superior Court upon the original warrant. 

APPEAL by defendant from Pless, J., at August Term, 1941, of MOORE. 

Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

W .  R. Clegg for defendant, appellant. 

SEAWELL, J. The defendant was tried and convicted in recorder's 
court upon a warrant charging the possession of seven pints of bonded 
liquor for the purpose of sale. H e  appealed to Superior Court, where 
he was again convicted and sentenced to serve upon the public roads for 
a period of two years, from which judgment he appeals. The case comes 
here upon defendant's demurrer to the evidence and motion for judgment 
as of nonsuit. Also, in this Court, he challenges the jurisdiction of the 
Superior Court because he was not tried under an indictment there 
found. 

The evidence discloses that the officers went to defendant's premises 
about eleven o'clock at  night, finding two women seated in a waiting 
automobile, and seeing two men, each with a dollar bill in his hand, in 
defendant's living quarters. Defendant was proceeding from an outhouse 
in the direction of his living quarters; and a t  the onset of the officers, he 
threw a package, later found to contain two pint bottles of whisky, into 
an old car. The waiting men fled through the window. Five more un- 
sealed pints of liquor were found hidden in a bed in the outhouse. This 
evidence, unaided by any statutory presumption, was sufficient to show 
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both the possession and its purpose. S.  v. Langley, 209 N. C., 178, 183 
S. E., 526 ; S.  v. Elder, 217 N.  C., 111, 6 S. E. (2d),  840. 

The recorder's court had final jurisdiction of the case; trial therein 
was properly had upon the warrant ;  and on {appeal to the Superior 
Court, the defendant was properly tried on the original warrant. S.  G. 

Saleeby, 183 N .  C., 740, 110 S. E., 844; S .  v. Samia, 218 N .  C., 307, 
10 S. E. (2d), 916; chapter 277, sec. 30, Public Laws of 1919; chapter  
110, see. 6, Public Laws of 1921; C. S., 1571 (Xichie's Code, 1939)- 
We find 

N o  error. 

COXTINENTAL WASTE COMPANY v. HEND:ERSON BROTHERS. 

(Filed 26 November, 1941.) 

Reformation of Instruments § &Clear, strong and convincing proof is 
required of party seeking reformation of written instrument. 

Plaintiff declared on a written contract under which defendant agreed 
to deliver certain processed goods. Defendants admitted the execution of 
the contract and only partial performance, but alleged that they were 
to make full deliveries only if they could purchase unprocessed goods a t  
a stipulated price, and that the proviso for this contingency was omitted 
from the written contract by mutual mistake of  the parties. Held: De- 
fendants' defense contemplates reformation of the instrument, and de- 
fendants have the burden of establishing the defense by clear, strong and 
convincing proof, and an instruction that the burden mas on defendants 
to prove mutual mistake of the parties by the greater weight of the evi- 
dence is error. 

APPEAL by plaintiff from Johnston, Special Judge, at  Ju ly  Special 
Term, 1941, of MECKLENBURQ. 

Civil action to recover for failure to deliver cotton baling ties as per 
written contract. 

Defendants admitted execution of the contract and partial perform- 
ance thereunder, but alleged that  full deliveries were to be contingent 
upon the price of raw materials or unworked ties, i.e., full deliveries of 
riveted and whole ties were not to be made "un11:ss the defendants could 
obtain unworked ties a t  $7.50 per ton, and long ties a t  $15.00 per ton," 
and that  this provision was omitted from the written memorandum b y  
the mutual mistake of the parties. 

Upon issue thus raised, the court instructed the jury that  the burden 
was on the defendants to  establish the mutual mistake of the parties b y  
the greater weight of the evidence. Exception. 

From verdict and judgment for the defendanix, the plaintiff appeals, 
assigning errors. 
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Brock  B a r k l e y  for plaint i f f ,  appel lant .  
M c R a e  & M c R a e  for defendants ,  appellees. 

STACY, C. J. What  q u a n f u m  of proof is required to reform a written 
instrument on the ground of the mutual mistake of the parties? The 
law answers "clear, strong and convincing." Johnson  v. Johnson ,  172 
N. C., 530, 90 S. E., 516. 

It is true that  ordinarily in civil matters the burden of proof is car- 
ried by a preponderance of the evidence, or by its greater weight, albeit 
i n  a number of cases, as where, for example, i t  is proposed to correct a 
mistake in a deed or other writing, to restore a lost deed, to convert a 
deed absolute on its face into a mortgage, to engraft a par01 trust upon 
a legal estate, to impeach the probate of a married woman's deed, to 
establish a special or local custom, and generally to obtain relief against 
the apparent force and effect of a written instrument upon the ground 
of mutual mistake, or other similar cause, the evidence must be clear, 
strong and convincing. I n s .  Co.  v. Morehead,  209 N. C., 174, 183 S. E., 
606; Lloyd  v. S p e i g h f ,  195 N .  C., 179, 141 S. E., 574; S p e a s  v. B a n k ,  
188 N.  C., 524, 125 S. E., 398; lMonfgonlery v. Lewis ,  187 N. C., 577, 
122 S. E., 374; S i l l s  v. Ford ,  171 N .  C., 733, 88 S. E., 636; L a m b  v. 
P e r r y ,  169 N. C., 436, 86 S. E., 179;  G l e n n  v. Glenn ,  169 N. C., 729, 
86 S. E., 622; Penland  v. Ing le ,  138 N.  C., 456, 50 S. E., 850; W i l l i a m s  
v. Bui ld ing  and  L o a n  Asso., 207 N. C., 362, 177 S. E., 176. 

The defense set u p  in the instant case falls in this special class, and the 
burden is on the defendants to establish i t  by evidence clear, strong and 
convincing. W i l l i a m s  v. I n s .  Co., 209 N .  C., 765, 185 S. E., 21. There 
was error, therefore, in the instruction to the jury that  the burden of the 
defense would be met by the greater weight of the evidence, for which a 
new trial must be awarded. B u b b a r d  & Co.  v. I Iorne,  203 N. C., 205, 
165 S. E., 347. 

New trial. 

STATE v. ROLAND WESCOTT. 

(Filed 26 November, 1941.) 

1. Criminal Law § 73a- 
The preparation and settlement of cases on appeal belong to the parties 

and to the judge of the Superior Court, C. S., 643, 644, and while a steno- 
graphic report of the trial may be of great assistance, the stenographic 
notes of the reporter are not conclusive, and the inability of the reporter 
to transcribe his notes due to continued illness does not excuse defendant 
from making out and serving his statement of case on appeal within the 
time allowed. 
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2. Criminal Law f~ 76- 

Motion for certiorari based upon the fact tha~c the court reporter was 
unable to transcribe his notes because of continued illness, denied for 
failure to negative laches and to show merit. 

3. Criminal Law 5 80-  

When defendant fails to make out and sene statement of case on 
appeal within the time allowed the motion of the Attorney-General to 
docket and dismiss will be granted. 

APPLICATION by defendant for certiorari, and motion by State to 
docket and dismiss appeal. 

Attorney-General McMullan and Assistant Atforneys-General Bruton 
and Patton for the State. 

W .  R. Rhodes, Jr., for defendant. 

STACY, C. J. At the May Criminal Term, 1941, New Hanover Supe- 
rior Court, the defendant herein, lZowland Wwcott, was tried upon 
indictment charging him with the murder of one Mildred Lee, which 
resulted in a conviction of murder in the first degree, and sentence of 
death as the law commands on such verdicts. 

From the judgment thus entered, the defendant gave notice of appeal 
to the Supreme Court and was allowed to appeal in forma pauperis and 
was granted 60 days from 17 May, 1941, to make out and serve his state- 
ment of case on appeal, and the solicitor was given 45 days thereafter 
to prepare and serve exceptions or countercase. 

Due to the serious and continued illness of the substitute court reporter 
who took the evidence in the case, the solicitor agreed to extend defend- 
ant's time for serving case on appeal to 1 October, 1941, and later for 
the same reason the time was again extended to 15 October. 

The defendant then on 18 October applied to this Court for a writ of 
certiorari "to the end that the defendant and his attorney be furnished 
with a complete transcript of the evidence taken in this case, in order 
that his statement of case on appeal may be properly made, and that the 
defendant may preserve his rights on appeal." 

The application was denied, because it failed to negative laches and to 
show merit. S. v. Angel, 194 N. C., 715, 140 S. E., 727; S. v. Moore, 
210 N. C., 686, 188 S. E., 421. The preparation and settlement of cases 
on appeal belong to the parties and to the judge of the Superior Court. 
C. S., 643 and 644; Chozen Confections, Inc., v. Johnson, ante, 430. 
I n  days agone, there were few, if any, court reporters, and the benefit of 
a stenographic report of the trial was usually not obtainable in prepar- 
ing and settling cases on appeal. Moreover, "the stenographer's notes 
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are not the compelling and supreme authority as to what transpired 
during the trial." Rogers v.  Asheville, 182 N .  C., 596, 109 S. E., 865. 
The stenographic notes of the reporter may be of great assistance in 
preparing and settling cases on appeal, but they are not conclusive. 
Cressler c. Asheville, 138 N.  C., 482, 51 S. E., 53. Indeed, in the instant 
case, there is no assurance that the assistant court reporter will ever be 
able to transcribe his notes of the trial. The contrary is suggested, and 
the time for serving statement of case on appeal has expired. S .  c. 
Moore, supra. 

Thereafter at  the call of the district to which the case belongs, motion 
was made by the State to docket and dismiss under Rule 17. This 
motion must be allowed. S. v. Moore, supra; S. v. Morrow, post, 441. 

Certiorari disallowed. 
Judgment affirmed. Appeal dismissed. 

STBTE v. LUTHER MORROW. 

(Filed 26 November, 1941.) 

Criminal Law § 80-  
When defendant files no appeal bond or order allowing him to appeal 

in forma pauperis, and f ~ i l s  to make u p  and serve his statement of case 
on appeal within the time allowed, the motion of the Attorney-General 
to docket and dismiss under Rule 17 will be granted, but when defendant 
has been convicted of a capital crime this will be done only after an 
inspection of the record proper fails to disclose error. 

MOTIOS by State to docket and dismiss appeal. 

Atforney-General McMullan for the Stute. 

STACY, C. J. At the October Term, 1941, linion Superior Court, the 
defendant herein, Luther Morrow, was tried upon indictment charging 
him with the murder of his wife, Lottie Belle Morrow, which resulted 
in a conviction of "Murder in the First Degree," and sentence of death 
as the law commands on such verdicts. 

From the judgment thus entered, the defendant gave notice of appeal 
to the Supreme Court and was allowed thirty days from 17 October, 
1941, to make up and serve his statement of case on appeal, and the 
solicitor was given twenty days thereafter to prepare and serve exceptions 
or countercase. The clerk certifies that no appeal bond, no order allow- 
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ing the defendant to appeal in forma pauperis, and no case on appeal 
has been filed in his office; that the time for perfecting the appeal has 
expired, and that he has been informed by defendant's counsel "that he 
does not intend to perfect the appeal, but desires this record, together 
with the transcript of the evidence and the charge of the court, forwarded 
to the Supreme Court in order that the record rnay be reviewed before 
the case is dismissed." 

I n  the absence of any apparent error, which the record now before us 
fails to disclose, the motion of the Attorney-General to docket and dis- 
miss under Rule 17 will be allowed. S.  v. Page, 217 N. c., 288, 7 S. E .  
(2d), 559; 8. v. Moore, 216 N. C., 543, 5 S. E .  (2d), 719; S. v. Wil- 
liams, 216 N. C., 740, 6 S. E. (2d), 492; 8. v. l{tovall, 214 N. C., 695, 
200 S. E., 426; S. v. Watson, 208 N .  C., 70, 179 S. E., 455. 

Judgment affirmed. Appeal dismissed. 

QL'EEN CITY COACH COJlPANY v. CHATTANOOGA MEDICISE 
COMPANY. 

(Filed 26 November, 1941.) 

Process 8 8- 
Service of summons on nonresident defendant was had by service on 

the Commissioner of Revenue under the provisions of ch. 75, Public Laws 
1929. The order of the court denying defendant's motion to vacate the 
service is afirmed on authority of W y n n  v. Robinson, 216 N. C., 347. 

APPEAL by defendant from Ervin, Special Judge, at June Term, 1941, 

Civil action to recover property damage alleged to have been caused 
by the negligence of the defendant when the autonlobile driven by defend- 
ant's salesman crashed into plaintiff's bus on Highway No. 74, between 
Wadesboro and Rockingham about 10 :00 p.m., 1 6  December, 1939. 

Service of summons was had upon the Commissioner of Revenue of 
North Carolina, as agent of the nonresident defendant, Chattanooga 
Medicine Company, under ch. 75, Public Laws 1'329. 

The defendant entered a special appearance and moved to vacate the 
attempted service of process and to dismiss for want of jurisdiction. 

Touching the operation of the automobile in question, the court found, 
infer alia, that the automobile was owned and operated by C. D. Moss, 
Jr., a salesman in the employ of the defendant; that he was traveling 
through his territory, advertising the defendant's mares, and was on his 
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way, with the defendant's permission, to appear in court in Nashville, 
Tennessee, on a matter personal to himself; that at the time of the colli- 
sion "the said C. D. Moss, Jr., was engaged in the course of his employ- 
ment with the defendant in advertising and undertaking to sell the prod- 
ucts of the defendant and in promoting the defendant's business and was 
a t  such time operating his automobile on a North Carolina public high- 
way for the defendant under the general control and direction of the 
defendant." 

On the facts found, the motion to dismiss, made upon special appear- 
ance, was denied, and the defendant allowed time to answer or demur to 
the complaint. Defendant appeals, assigning errors. 

Guthr ie ,  Pierce  & B l a k e n e y  for plaint i f f ,  appellee. 
J .  Laurence Jones  for de fendan t ,  appellant.  

PER CURIAM. Affirmed on authority of W y n n  v. Robinson,  216 N .  C., 
347, 4 S. E. (2d), 884. 

Affirmed. 

I,. L. RHOADES AND WIFE, MITTIE KHOADES, v. CITY OF ASHEVILLE, 
a MUNICIPAL COIIPORATIOJ. 

(Filed 26 November, 1941.) 

Appeal and Error 5 2 0 -  
Appellant's statement became the case on appeal by stipulation of the 

parties. One of appellant's exceptions was to the refusal of the court to 
grant motion for  judgment as of nonsuit. The appeal is dismissed for that 
a11 the evidence is set out in the case on appeal in mass in form of ques- 
tions and answers, and not in narrative form as required by Rule 19 ( 4 ) .  

APPEAL by defendant from Bobbi t t ,  J., at April Term, 1941, of 
BUKCOMBE. 

Civil action for recoTery for water damage allegedly resulting from 
actionable negligence. 

From judgment on adverse verdict defendant appeals to Supreme 
Court, and assigns error. 

H.  K e n n e t h  Lee  for plaintif fs,  appellees. 
Philip C. Cocke,  Jr . ,  for de fendan t ,  appel lant .  

PER CURIAM. I t  appears in record on this appeal that the case on 
appeal, as served by appellant, by stipulation of counsel for parties to 
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the action, constitutes the case on appeal, and that, in the case on appeal 
as so constituted, all the evidence is set out printed in mass in form of 
questions and answers, and not in narrative form as required by Rule 19 
(4) of the Rules of Practice in the Supreme Court, 213 N. C., 808. 

I t  further appears that one of the assignments of error is to the refusal 
of the court to grant motion for judgment as of nonsuit. 

The rule provides that "if the case on appeal is settled by agreement 
of counsel, or the statement of the appellant becomes the case on appeal, 
and the rule is not complied with, or the appeal is from a judgment of 
nonsuit, the appeal will be dismissed." 

I n  accordance therewith, and under authority of Pruitt v. Wood, 199 
N. C., 788, 155 S. E., 924, to which attention is c,itlled, the appeal is 

Dismissed. 

L. 0 .  LINEBERGER v. COLONIAL ICE COMPANY, INC.; ADAMS ICE & 
COBL CO., INC. ; MONTBELL ICE & F U E L  GO., INC. ; CHERRYVILLE 
I C E  & FUEL GO., INC., AND MRS. T. V. LINEBERGER, MRS. C. C .  
CROWELL, MRS. W. S. LANDER, MRS. D. C. LEONARD, JR., MRS. 
BRYAN DELLINGER AND BRYAN DELLINGEIR, A PARTNERSHIP, TRAD- 
ING UNDER THE FIRM NAME OF LINCOLNTON I C E  & FUEL CO., A N D  

R. H. ADAMS, PERSONALLY. 

(Filed 26 Sovember, 1941.) 

Conspiracy g 3: Monopolies $ % 

A complaint alleging that defendants conspired and agreed not to sell 
plaintiff ice, and that as a result thereof plaintil'f's business was ruined, 
fails to state a cause of action, and defendants' 'demurrer thereto should 
hare been sustained, C. S., 2559, et seq., not being applicable. 

APPEAL by defendants from Nettles, J., at July-August Term, 1941, 
of GASTON. Reversed. 

Civil action to recover damages resulting from an alleged unlawful 
combination in  restraint of trade. 

Plaintiff alleges that he is or has been engaged in the retail ice busi- 
ness in Gaston County; that defendants are engaged in the nianufacture 
of ice for sale in the same territory; that his contract with the Colonial 
Ice Company, under which he obtained ice at  wholesale for sale at  retail, 
having expired, the defendants conspired and agreed not to sell ice to the 
plaintiff; that by reason of such unlawful combination he is unable to 
obtain ice economically and at  a price which will enable him to conduct 
his business at  a profit; and that as a result thereof his business has 
been ruined and destroyed. 
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T h e  defendants demurred t o  t h e  complaint fo r  t h a t  i t  does not  s ta te  
facts  sufficient to  constitute a cause of action. I n  their  demurrer  they 
set out wi th  part icular i ty  wherein t h e  complaint is deficient. 

When  the cause came on t o  be heard the  judge below overruled the 
demurrer  and  the  defendants excepted and  appealed. 

W .  H.  Sanders and S .  J .  Durham for plaintiff, appellee. 
Cherry & Hollozuell for Colonial Ice Co., Inc.; H .  B. Gaston for 

Montbell Ice & Fuel Co., Inc.; 0. F .  Mason, Jr., for Adams Ice & Coal 
Co., Inc., and R. H. Adams, personally; and G. B. Mason for Cherryville 
Ice & Fuel Co., Inc., and Lincolnton Ice & Fuel Co., appellants. 

PER CURIAM. T h i s  action involves a controversy of a pr ivate  n a t u r e  
between plaintiff and  t h e  defendants. N o  public interest is  involved. 
Hence, C. S., 2559, e t  seq., have n o  application. McWeill v. Hall, ante, 
73, and  Rice v. Asheville Ice Co., 204 N .  C., 768, 169 S. E., 707, a re  
controlling. T h e  judgment below is  

Reversed. 

STATE r .  0. B. WILLIAMS AND LILLIE SHATTER HENDRIX. 

(Filed 10 December, 1941.) 

1. Bigamy § 1- 
At common law and under statute, Michie's N. C. Code, 4342, bigamy is  

a n  offense against society rather than against the lawful spouse of the 
offender. 

2. Criminal Law § SIC- 
An exception to the admission of certain testimony cannot be sustained 

when testimony of the same import is thereafter or theretofore admitted 
without objection. 

3. Bigamy % 

Under the provisions of Michie's N. C. Code, 4342, a defendant may be 
prosecuted for bigamy in the county in which he is apprehended, and i t  
is not required that  the prosecution be instituted in the county in which 
the bigamous cohabitation takes place. 

4. Divorce 19: Constitutional Law 2.7- 
A divorce obtained in another state against a resident of this State 

npon service by gublication, without personal appearance, does not come 
within the protection of the full faith and credit clause of the Federal 
Constitution. Art. IT', see. 1. 
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5. Same-- 
A divorce obtained in another state against a resident of this State 

upon personal service in this State of process issued by the court of such 
other state, without personal appearance, does not come withirr the pro- 
tection of the full faith and credit clause of the Federal Constitution. 
Art. I V ,  see. 1. 

6. Bigamy 8 2- 
I n  this prosecution of defendants for bigamy the court's statement of 

the contentions of the State that defendants cohabited here a s  man and 
wife, that  each had a living spouse in this State a t  the time of their 
purported second marriage in another state, that  each obtained a decree 
of divorce in such state based upon substituted service, and went to such 
other state not to establish a hona flde residence kut to take advantage of 
the laws of that state and obtain a divorce through fraud upon i t s  court, 
and that neither of the divorce decrees were valid, is held without error. 

7. Appearance $$ 2a- 
I n  an action instituted in a court of another state, a promise of the 

resident defendant written on a post card mailed to plaintiff's attorney 
that  defendant would sign "original appearance" upon "receipt" does not 
constitute a general appearance. 

8. Process 8 6 

Personal service by the sheriff of a county of this State of process 
issued by a court of another state is  a nullity and void. 

9. Bigamy 8 2- 
Defendants, each having a spouse living in this State, went to Nevada, 

where each obtained a decree of divorce based upon constructive service, 
and immediately after obtaining the decrees, married and returned to this 
State and cohabited as  man and wife. Held: Defendants' belief that  their 
respective divorce decrees were valid and would be recognized in North 
Carolina is no defense to a prosecution for bigamy. Michie's N. C. Code, 
4342. 

10. Bigamy 3 2: Divorce 8 19--Our courts will not recognize decrees of 
divorce rendered by court of another  s tate  upon constructive service. 

Defendants, each having spouses living in this State, went to Kerada 
and after residing there for a period of six w(2elrs instituted divorce 
actions against their respective spouses, employing the same attorney, 
who, as  a notary public, took verification of the complaints and the affi- 
davits of residence in that state, and the affidavits of service of process 
in the divorce actions by publication. The decrees of divorce, based upon 
constructire service, were rendered upon the finding by the court, without 
the aid of a jury, of the esistence of facts entitling defendants to absolute 
divorce under its laws. Immediately after the rendition of the divorce 
decrees, defendants married in that state and then returned to this State 
and cohabited here a s  man and wife. Held:  Our (courts do not recognize 
the validity of the divorce decrees, and such decrees are  not a defense to 
a prosecntion of defendants for bigamy. 

BARNHILL, J., concurring. 
STACY, C. J., and WIPTBORSE. J., join in  concurring opinion. 
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APPEAL by defendants from Sink, J., and a jury, at  February-March 
Term, 1941, of CALDWELL. N O  error. 

The following bill of indictment was sent to the grand jury, who 
returned a true bill: 

"The jurors of the State, upon their oath, present: That 0. B. Wil- 
liams and Lillie Shaver Hendrix, late of the County of Caldwell, on the 
4th day of October, in the year of our Lord One Thousand Nine Hun- 
dred and Forty, with force and arms, at  and in the county aforesaid, 
unlawfully, wilfully and feloniously did get married to each other in the 
City of Las Vegas in the State of Nevada, and thereafter returned to the 
State of North Carolina and did live together and cohabit together in 
the said State of North Carolina and in Caldwell County, the said 0. B. 
Williams having a living wife, one Mrs. 0. B. Williams, living in Cald- 
well County, North Carolina, at the time of his said marriage to Lillie 
Shaver Hendrix and the said Lillie Shaver Hendrix having a living 
husband, one Tom Hendrix, living in Caldwell County, North Carolina, 
at the time of her marriage to the said 0. B. Williams, against the form 
of the statute in such case made and provided and against the peace and 
dignity of the State. L. S. Spurling, Solicitor. Returned a True Bill, 
A. S. Nelson, Foreman Grand Jury." 

The defendants entered a plea of "Not guilty." Upon the trial the 
jury returned the verdict: "Upon their oaths, say that said 0. B. Wil- 
liams and Lillie Shaver Hendrix are guilty as charged in the Bill of 
Indictment." 

The State's evidence: Mrs. Carrie Williams (Mrs. 0. B. Williams) 
testified : ('That she was a Wyke before her marriage; that she now lives 
about four miles east of Granite Falls, Caldwell County, North Caro- 
lina; that she married 0. B. Williams on May 30, 1916, in Caldwell 
County; that she and Williams lived together as husband and wife 
between 23 and 24 years, or until about May 7, 1940; that they had 
reared a family of four children; that they had not lived together since 
May 7, 1940; that she had not brought any action for divorce against 
0. B. Williams." Cross-examination: "I happen to have a paper that 
the Sheriff served on me here. , I  read it." 

Tom (Thos. George) Hendrix testified : "I lire in this county. I was 
married to Lillie Shaver Hendrix about twenty years ago. We lived as 
husband and wife at  Saw Mills in this county until May, 1940. We 
have not lived together since that time. I have brought no divorce pro- 
ceedings against my wife." Cross-examination : Witness admits his 
signature on a card. The card is as follows: address side: "I. S. 
Thompson, Attorney-at-Law Rooms 5 & 6 Griffith Bldg., Las Vegas, 
Xevada." Reverse side : ('Dear Sir : Upon receipt of the original ap- 
pearance, I will sign same. (signed) Thomas Hendrix." 
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The State introduced a Certificate of Marriage, by the county recorder, 
David Farnsworth, dated 8 October, 1940, between the defendants in 
Clark County, Nevada: "State of Nevada, County of Clark, ss. This 
is to Certify That the undersigned, C. H. Sloan, did, on the 4th day of 
October, A.D. 1940, join in lawful wedlock 0. B. Williams of Las Vegas, 
State of Nevada, and Lillie Esther Shaver of Las Vegas, State of 
Nevada, with their mutual consent in the presence of Mrs. Jack Pem- 
broke and Mrs. Charles H. Sloan, who were witnesses. C. H. Sloan, 
Baptist Minister. Mrs. Jack Pembroke, Mrs. C'harles H. Sloan, wit- 
nesses. Recorded at  the request of C. H. Sloan. Filed Oct. 8, 1940. 
David Farnsworth, County Recorder." This was duly authenticated. 

I. M. Vance, witness for the State, testified, in par t :  "I have seen 
Mr. Williams and Mrs. Hendrix there at  their home. . . . I have 
seen them together about eight months. I couldn't say that they cook 
and eat at  their home. They live there." 

T. A. Thompson testified, in par t :  "I live in Pineola, Avery County. 
I know Mr. Williams and have known him since some time in  February. 
I met them in Pineola Baptist Church. Q. Do you know whether they 
are living together and have been living together for some time in  
Pineola as husband and wife? Ans.: Yes. Q. Have they? Ans.: Yes. 
To the best of my knowledge they have lived together since about August 
or September, I wouldn't say exactly." 

R. G. Buchanan testified, in part:  "I live in Pineola, Avery County. 
I know the two defendants, Mr. Williams and the woman, and have 
known them for about eight months. They live in Pineola as man and 
wife. (Cross-examination.) I have known them something like six or 
eight months. I have been to their home twice. I have known their 
general reputation since they have been in the community, and it is 
gocd." 

T'le State rested. Motion by defendants for judgment of nonsuit. 
Motion overruled. Exception by defendants. 

Defendants' evidence: Exemplified copy of the divorce proceedings 
from the Eighth Judicial District of the Court of the State of Nevada 
in  and for Clark County in an action entitled "Lillie Esther Hendrix 
v. Thomas George Hendrix." The complaint alleges : 

"The plaintiff complains of the defendant and for cause of action 
alleges : 

"I. That on June 27th, 1920, in Icard, State of North Carolina, the 
plaintiff and the defendant intermarried and ever since have been and 
are now wife and husband. 
'TI. That plaintiff is now and has been a resident of the State of 

Nevada for a period of more than six weeks immediately preceding the 
clommencement of this action; she has been and now is, a resident of the 
County of Clark, State of Nevada. 
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"111. That there is no issue of said marriage. 
"IV. That the defendant has willfully neglected for the period of 

over one year immediately preceding the commencement of this action 
to provide plaintiff with the common necessities of life, although having 
the ability to do so; that such neglect was and is not the result of 
poverty on the part of the defendant, which he could not avoid by ordi- 
nary industry. 

"For a second and separate cause of action against the defendant, 
plaintiff alleges : 

"V. That the allegations set forth in paragraphs I, IT and 111, of 
plaintiff's first cause of action are true and are hereby made a part of 
this cause of action. 

TI.  That during the term of said marriage, the defendant has been 
guilty of extreme mental cruelty toward this plaintiff by his words, 
actions and conduct; and plaintiff therefore alleges, that during the term 
of said married life the defendant has been guilty of extreme cruelty 
toward the plaintiff. 

"Wherefore, plaintiff prays judgment against the defendant dissolving 
the bonds of matrimony now existing between the plaintiff and the 
defendant, and restoring said parties to the status of single persons. 
I. S. Thompson, Attorney for plaintiff." Subscribed and sworn to 
before I. S. Thompson, Notary Public, seal attached on 26 June, 1940. 

"In the Eighth Judicial District Court of the State of Nevada in and 
for Clark County. No. 10651. Lillie Esther Hendrix, plaintiff, vs. 
Thomas George Hendrix, defendant-Affidavit for Publication of Sum- 
mons. Filed July 22, 1940. Lloyd S. Payne, Clerk, By Helen Scott, 
Deputy." The affidavit, among other things, says: "That the defendant, 
Thomas George Hendrix, resides outside the State of Nevada, to-wit, at 
391 Fuller Street, Akron, Ohio, and that he is not now and cannot be 
found in the State of Nevada and that defendant's present place of resi- 
dence is 391 Fuller Street, Akron, Ohio.'' Subscribed and sworn to 
before I. S. Thompson, Notary Public, seal attached 20 July, 1940. 

"In the Eighth Judicial District Court of the State of Nevada in and 
for Clark County. No. 10651. Lillie Esther Hendrix, plaintiff, vs. 
Thomas George Hendrix, defendant-Order Directing Publication of 
Summons. Filed July 22, 1940. Lloyd S. Payne, Clerk, by Helen 
Scott, Deputy Clerk." Then is set forth the Order, signed by Roger 
Foley, District Judge-Summons be by publication : "On motion of 
I. S. Thompson, attorney for plaintiff, it is ordered that the service of 
the summons in this action be made upon the defendant, Thomas George 
Hendrix, by publication thereof in the Las Vegas Evening Review Jour- 
nal, a newspaper published in the City of Las Vegas, County of Clark, 
State of Nevada, hereby designated as the newspaper most likely to give 

15-220 
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notice to said defendant; that said publication be made for a period of 
four weeks and at least once a week during said time. And it further 
in like manner satisfactorily appearing to me thrlt the residence of said 
defendant is known as 391 Fuller Street, Akron, (3hi0, and that his post 
office address is 391 Fuller Street, Akron, Ohio; it is ordered and directed 
that a copy of the summons and complaint in tkis suit be deposited in 
the United States Post Office at  the City of Las Vegas, County of Clark, 
State of Nevada, postpaid, directed to said defendant at  his said post 
office address. Dated this 22 day of ,July, 1940." 

"In the Eighth Judicial District Court of the State of Nevada in and 
for Clark County. Lillie Esther Hendrix, plaintiff, 9s. Thomas George 
Hendrix, defendant-Summons." Then is set forth the summons, duly 
signed, dated 26 June, 1940. "Returned and filed October 4, 1940. 
Lloyd S. Payne, Clerk, Dolores Yturri, Deputy. I. S. Thompson, 
Attorney for Plaintiff, Rooms 5 & 6 Griffith Bldg., Las Vegas, Nevada- 
13-1575. Sheriff's Return. Received at  Sheriff's Office, Summit 
County, July  24th, 9 :I9 A.M., 1940." "Affidavit of Mailing Copy of 
Summons and Complaint-Filed Oct. 4, 1940. Lloyd S. Payne, Clerk. 
By Dolores Yturri, Deputy." 

Affidavit made by George W. Thompson (same last name as the 
attorney), setting forth the publication and the mailing of the copy of 
Summons and Complaint, to Akron, Ohio. "Subscribed and sworn to 
before me, this 10th day of August, 1940. I. S. Thompson, Notary 
Public. (Attorney in the case.)" 

Affidavit of foreman of newspaper: "That the attached was continu- 
ously published in said newspaper for a perio3 of five weeks from 
August 7, 1940, to Sept. 4th, 1940. inclusive, being the issues of said 
newspaper was regularly issued and circulated on each of the dates 
a\ove named." 

"In the Eighth Judicial District Court of the State of Nevada in and 
for the County of Clark. No. 10651-Lillie Esther Hendrix, plaintiff, 
es. Thomas George Hendrix, defendant. Decree of Divorce. Filed 
October 4, 1940. Lloyd S. Payne, Clerk, by Helm Scott, Deputy. 

"The above entitled cause coming on regularly for hearing this day, 
in open Court, before the Honorable Roger Foley, Judge of said Court, 
presiding; Present Lillie Esther Hendrix, plaintifF, in person and by her 
attorney, I. S. Thompson, the defendant not appearing and the Court 
having before it all the files, pleadings and papers in the action and 
being fully advised in the premises, finds that thi:; action has been regu- 
larly commenced; and that the plaintiff is no~7  and has been a bona fide 
resident of the County of Clark, State of Nevada for more than six 
weeks immediately preceding the commencement of this action; that the 
defendant has been duly and regularly served with summons in this 
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action in the manner prescribed by law and the order of this Court; that 
after the order was made directing the publication of the summons, the 
plaintiff used every effort to locate the defendant in order to serve the 
summons upon him personally but was unable to do so because of his 
dodging service; that the service of summons was made by publication 
in The Las Vegas Evening Review Journal, for a period of four weeks 
and at least once a week during said time; and the default of the defend- 
ant has been duly entered for failure to answer plaintiff's complaint 
within the time allowed by law; and the defendant not having appeared 
for trial of said action either in person or by attorney and that the 
Court has complete jurisdiction of the matter both as to the subject 
matter and the parties to the action. Now, Therefore, after hearing 
the witnesses sworn and examined in open Court and the said cause 
having been submitted and the Court being fully advised in the premises 
and having fully considered all the evidence in the case, finds that all 
the averments contained in plaintiff's complaint are true as therein 
alleged; that the plaintiff, Lillie Esther Hendrix, is without fault in 
the premises, and is entitled to a Decree of Divorce from the defendant, 
Thomas George Hendrix, on the grounds of his willful neglect and 
extreme cruelty toward the plaintiff. I t  is, Therefore, Ordered, Ad- 
judged and Decreed that a contract of marriage now existing between 
the plaintiff, Lillie Esther Hendrix, and the defendant, Thomas George 
Hendrix, be and the same is hereby dissolved, set aside and forever held 
a t  naught; and that the said parties are absolutely divorced and released 
from any and all marital obligations each to the other, and are hereby 
restored to the status of single persons. Done in open Court, this 4th 
day of October, 1940. Roger Foley, Dist. Judge." 

Then comes the Judgment Roll. Then the "Praecipe for Default,') 
signed by I. S. Thompson, attorney for plaintiff. Then the "Default 
Judgment": "Witness my hand and seal of said Court, tphis 4th day of 
October, A.D. 1940. Lloyd S. Payne, Clerk, by Dolores Yturri, Dtp. 
Clerk. Seal." 

Affidavit as to residence of plaintiff, in par t :  ('That on said last 
named date Lillie Esther Hendrix, the plaintiff above named, came there 
to live, rented a room and is still living there; that said Lillie Esther 
Hendrix was present every day, at  said place, from the date she came 
there, May 15, 1940, up to and including June 26, 1940. Lillie Roesse- 
let. Subscribed to and sworn before me, this 16th day of September, 
1940. I. S. Thompson, Notary Public. Seal. Filed October 4, 1940. 
Lloyd S. Payne, Clerk, by Helen Scott, Deputy." 

Affidavit of plaintiff "Of non military service of defendant-filed 
Oct. 4, 1940, signed Lillie Esther Hendrix. Subscribed and sworn to 
before me, this 1st day of October, 1940. I. S. Thompson, Notary 
Public-Seal." 
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Then comes the testimony of plaintiff before Roger Foley, District 
Judge, confirming what she had sworn to in  her Complaint and as to 
her residence. "Q. Where do you reside? Ans.: Las Qegas, Nevada. 
Q. Las Qegas, Clark County, Nevada? Ans.: Ylss. Q. You filed your 
complaint on June 26, 1940; had you resided here a full six weeks prior 
to that time? Ans.: Yes. Q. When did you c'ame to Clark County, 
Nevada? Ans. : May 15, 1940." 

0. B. Williams was called as a witness for plaintiff: (By Mr. Thomp- 
son) "Q. Where were you living on the 15th day of May, 1940? Ans. : 
At the Alamo Court, Las Vegas. Q. When did you first see her at  that 
Court? Ans.: May 15, 1940. Q. So that she lived there at  that Alamo 
Court until the day she filed her complaint? Ails.: Yes, sir. Q. You 
saw her every day? Ans. : Yes, sir." 

Defendants' Exhibit No. 2. (Exemplified copy of the divorce pro- 
ceedings in the Eighth Judicial District Court of' the State of Nevada, 
in and for Clark County, and that certain action entitled: Otis Baxter 
Williams v.  Carrie Ora Williams) : "In the Eighth Judicial District 
Court of the State of Nevada in and for Clark County. No. 10650. 
Otis Baxter Williams, plaintiff, us. Carrie Ora Williams, defendant. 
Complaint. Filed June 26, 1940. Lloyd S. Payne, Clerk, by Tilla 
Cronick, Deputy. The plaintiff complains of the defendant and for 
cause of action alleges : 

"1. That in the month of November, 1916, in Granite Falls, State of 
North Carolina, the plaintiff and the defendant intermarried and ever 
since have been, and are now, husband and wife. 

"2. That the plaintiff is now and has been a resident of the State of 
Nevada for the period of more than six weeks immediately preceding 
the commencement of this action. 

"That for more than six weeks immediately preceding the commence- 
ment of this action he has been, and is now, a resldent of the County of 
Clark, State of Nevada. 

"3. That during the term of said marriage the defendant has been 
guilty of extreme cruelty toward this plaintiff, by her words, actions 
and conduct; 

"And plaintiff, therefore, alleges that during the term of said married 
life the defendant has been guilty of extreme cruelty toward this plaintiff. 

"Wherefore, plaintiff prays judgment against the defendant dissolving 
the bonds of matrimony now existing between the plaintiff and the 
defendant, and restoring said parties to the status of single persons. 
I. S. Thompson, Attorney for ,  plaintiff." Subwribed and sworn to 
before I. S. Thompson, Notary Public, 26 June, 1940. 

Then follows: ( a )  Affidavit for Publication of Summons, filed 18 
July, 1940, subscribed and sworn to 16 July, 1940, before I. S. Thomp- 
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son, Notary Public, seal attached; (b)  Order Directing Publication, 
signed by Roger Foley, District Judge, dated 18 July, 1940; (c) Sum- 
mons, dated 26 June, 1940; (d )  Affidavit of Sheriff. 

"Sheriff's Return: State of Nevada, County of Clark-ss. I, J. F. 
Parlier, the duly elected, qualified and acting Sheriff of said County and 
State, (error) do hereby certify and return that I received the within 
summons on the 18th day of July, A.D., 1940, and that I personally 
served the same upon the within named defendant, Mrs. 0. B. Williams, 
on the 22nd day of July, A.D., 1940, at Granite Falls, County of Cald- 
well, North Carolina, by then and there delivering to her, the said 
defendant, personally a copy of said summons attached to a certified 
copy of the complaint in the within entitled action. Dated this 22nd 
day of July, A.D., 1940. J. F. Parlicr, Sheriff Caldwell County, State 
of North Carolina." Certificate as to being sheriff, by clerk Superior 
Court of Caldwell County, N. C. 

(e) Decree of Divorce, signed by Roger Foley, District Judge, 26 
August, 1940; ( f )  then comes Judgment Roll; (g)  Praecipe for Default; 
( h )  Default, and certain certificates. Defendants rest. 

S t  the close of all the evidence the defendants and each of them 
renewed their motion for judgment as of nonsuit. Motion overruled as 
to each defendant, and the defendants and each of them excepted. 

The judgment of the court below is as follows: '(Upon the verdict as 
rendered by the jury, the judgment of the court as to the male defendant, 
0. B. Williams, is that the said male defendant be confined in the State 
Prison at Raleigh, North Carolina, for not less than three nor more than 
ten years, and be assigned to hard labor as provided by law. As to the 
female defendant, Lillie Shaver Hendrix, the judgment of the court is 
that she be confined in the State Prison at  Raleigh, North Carolina, for 
not less than three nor more than five years and assigned to perform 
such labor as provided for women prisoners by law." / 

Upon the coming in of the verdict the defendants and each of them, 
in apt time, moved that the court set the verdict aside as being against 
the greater weight of the evidence and the law in the case, and for errors 
assigned and to be assigned. Motion denied in each case as  to each 
defendant, and the defendants and each of them excepted, and assigned 
error. To the judgment of the court defendants and each of them 
excepted, assigned error and appealed to the Supreme Court. The 
defendants made other exceptions and assignments of error and ap- 
pealed to the Supreme Court. The material ones will be set forth in 
the opinion. 

The record of exemplification introduced by defendants is not set 
forth in proper order; therefore the facts, as we have set them forth, 
follow the order of the exemplification. 
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Attorney-General iCfc,Vullan and Assistant Attcrneys-General Bruton 
and Patton for the State. 

Prifchett & Strickland and George Ilovey for defendants. 

CLARKSON, J. At the close of the State's evidence, and at the conclu- 
sion of all the evidence, the defendants made motion in the court below 
for judgment of nonsuit. N. C. Code, 1939 (hlichie), sec. 4643. The 
court below overruled these motions and in this we can see no error. 

The defendants are indicted under N. C. Code, supra, sec. 4342, which 
is as follows : "If any person being married shall marry any other 
person during the life of the former husband or wife, every such offender, 
and every person counseling, aiding or abetting such offender, shall be 
guilty of a felony, and shall be imprisoned in the State's Prison or 
county jail for any term not less than four months nor more than ten 
years. Any such offense may be dealt with, tried, determined and pun- 
ished in the county where the offender shall be apprehended, or be in 
custody, as if the offense had been actually committed in that county. 
I f  any person, being married, shall contract a marriage with any other 
person outside of this State, which marriage would be punishable as 
bigamous if contracted within this State, and shall thereafter cohabit 
with such person in this State, he shall be guilty of a felony and shall 
be punished as in cases of bigamy. Nothing contained in this section 
shall extend to any person marrying a second tiine, whose husband or 
wife shall have been continually absent from such person for the space 
of seven years then last past; and shall not h a w  been known by such 
person to have been living within that time; nor to any person who at 
the time of said second marriage shall have been lawfully divorced from 
the bond of the first marriage; nor to any person whose former marriage 
shall have been declared void by the sentence of any court of competent 
jurisdiction." 

At common law, the second marriage was always void and from the 
earliest history of England polygamy has been treated as an offense 
against society. I t  is considered as a crime against the marital relation 
rather than against the wife. Bigamy and polygamy are likewise crimes 
by the laws of all civilized and Christian countries. 

Mr. Justice Waite said : "From that day (the date of the enactment 
of the bigamy statute in Virginia, 12 Hening's Stat. 691), to this we 
think it may safely be said there newr has been a time in any State of 
the Union when polygamy has not been an olfense against society, 
cognizable by the civil courts and punishable with more or less sererity." 
Reynolds v. United States, 98 U. S., 345 (165), 25 L. Ed., 244. 

The defendants' exception and assignment of error to the following 
question and answer, elicited from t h ~  State's witless, T. A. Thompson, 
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cannot be sustained: "Q. Do you know whether they are living together 
and have been living together for some time in  Pineola as husband and 
wife? Ans. : Yes. Q. Have they? Ans. : Yes." 

R. G. Buchanan, a witness for the State, later testified: "I live in 
Pineola, hvery County. I know the two defendants, Mr. Williams and 
the woman, and have known them for about eight months. They live in 
Pineola as man and wife. (Cross-examination.) I have known them 
something like six or eight months. I have been to their home twice. 
I have known their general reputation since they have been in the com- 
munity, and it is good." There was no exception or assignment of error 
made by defendants to this later testimony. I n  fact, the defendants 
cross-examined the witness. This evidence was plenary to be submitted 
to the jury under the bill of indictment that defendants were living 
together in Avery County, North Carolina, as man and wife. They 
were tried in Caldwell County, North Carolina, but the statute, see. 4342, 
supra, permits this. 

I n  Shelton v. R. R., 193 K. C., 670 (674), it is written: "It is thor- 
oughly established in this State that if incompetent evidence is admitted 
over objection, but the same evidence has theretofore or thereafter been 
given in other parts of the examination without objection, the benefit of 
the exception is ordinarily lost. Smith v. R. R., 163 N. C., 143; Tillett 
v. R. R., 166 N. C., 515; Beaver v. Fetter, 176 N. C., 334; Marshall a. 
Tel. Co., 181 Pu'. C., 410." S. v. Hudson, 218 N.  C., 219 (230). 

The defendants contend that they are protected under the proviso to 
4342, supra: "Nothing contained in this section shall extend to any 
person marrying a second time . . . nor to any person who at the 
time of said second marriage shall have been lawfudly divorced from the 
bond of the first marriage." 

The defendants contend that the question involved is : "Can the courts 
of North Carolina sustain a conviction upon an indictment charging 
bigamous cohabitation under Consolidated Statutes, N. C. Code, section 
4342, when the evidence shows that both of the defendants have been 
legally and properly divorced under the laws of a sister State?" We 
do not think from this record that the defendants can make the conten- 
tion in this jurisdiction. 

As f o  defendanf 0. B. Williams: The evidence is to the effect that 
defendant 0. B. Williams was married to Carrie Ora (Wyke) Williams 
on 30 Nay, 1916, in Caldwell County, N. C.;  that they lived together 
as husband and wife between 23 and 24 years, or until about 7 May, 
1940. That they had reared a fanlily of four children. That she had 
not brought any action for divorce against him. That she lives about 
four miles east of Granite Falls, Caldwell County, N. C. On 26 June, 
1940, 0. B. Williams brought an action against Carrie Ora Williams, 
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in Clark County, Nevada. The complaint alleges that they were mar- 
ried in Granite Falls, N. c., in the month of November, 1916, and are 
now husband and wife. That for a period of more than six weeks imme- 
diately preceding the commencement of this action, he has been and 
now is a resident of Clark County, Nevada. H e  alleges that his wife 
during the time of their marriage has been guilty of extreme cruelty 
towards him, by her words, actions and conduct. The plaintiff in that 
action prays judgment against the defendant llissolving the bonds of 
matrimony existing between them and restoring mid parties to the status 
of single persons. This complaint was filed by I. S. Thompson, attorney. 
I t  was subscribed and sworn to before I. S. Thompson, a notary public, 
on 26 June, 1940, who attached his seal. The affidavit of Publication 
of Summons was filed on 18 July, 1940. I t  was subscribed and sworn 
to before I. S. Thompson on 16 July, 1940, who attached his seal of 
office. The Order Directing Publication of Summons was made by 
Roger Foley, District Judge, on 18 July, 1940. The Summons issued 
by the clerk was dated 26 June, 1940. Below was written "I. S. Thomp- 
son, Atty. for plaintiff." Summons Returned and filed 22 August, 1940. 
The Order for Publication of Summons and Complaint by Roger Foley, 
District Judge (1)  by publication for a period of four weeks, (2) on 
defendant in North Carolina by mailing. 

The following affidavit was filed: "I received the within summons on 
the 18th day of July, A.D., 1940, and that I personally served the same 
upon the within named defendant, Mrs. 0. B. Williams, on the 22nd day 
of July, AD., 1940, at  Granite Falls, ,County of' Caldwell, North Caro- 
lina, by then and there delivering to her, the said defendant, personally, 
a copy of said summons attached to a certified copy of the complaint in 
the within entitled action. Dated this 22nd dsy of July, ,4.D., 1940. 
J. F. Parlier, Sheriff Caldwell County, State of Nor*th Carolina." 
Affidavit of Parlier, dated 22 July, 1940, as to service of summons 
before F. H. Hoover, clerk Superior Court of above State and county. 
Decree on 26 August, 1940, by Roger Foley, D~str ic t  Judge-the same 
practically as the decree of divorce heretofore set out in full which was 
granted Lillie Esther Hendrix. The only difference was to fit the facts 
as to the method of service. This a d o n  was numbered 10650. 

Then comes the Judgment Roll, Praecipe for Default, signed by I. S. 
Thompson, attorney for plaintiff. Then Default Order, signed by the 
clerk, on 26 August, 1940. Then certain certificates, not material. 

As to  defendant Lillie Shaver Hendrix: The evidence is to the effect 
that defendant, Lillie Shaver Hendrix, was married to George Thomas 
Hendrix about 20 years ago (time of trial February-March Term, 1941)) 
and lived in Caldwell County, N. C., as husband and wife until May, 
1940. That he brought no action for divorce against her. That Lillie 
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Shaver Hendrix (action entitled Lillie Esther Hendrix), as plaintiff, 
brought an action against George Thomas Hendrix on 26 June, 1940, in 
Clark County, Nevada. The complaint alleges that they were married 
on 27 June, 1920, in Icard, N. C., and are now husband and wife. That 
for a period of more than six weeks immediately preceding the com- 
mencement of this action, she has been and is now a resident of Clark 
County, Nevada. She alleges that her husband willfully neglected, for 
over a year immediately preceding the action, to* provide her with the 
common necessities of life, though able to do so, and has been guilty of 
extreme mental cruelty towards her by words, action and conduct, and 
during the terni of their married life has been guilty of extreme cruelty 
towards her. The plaintiff prayed judgment against the defendant dis- 
solving the bonds of matrimony existing between them, restoring said 
parties to the status of single persons. I t  was subscribed and sworn to 
before I. S. Thompson, a notary public, on 26 June, 1940, who attached 
his seal. He  was also her attorney. 

The affidavit for Publication of Summons was filed 22 July, 1940, 
subscribed and sworn to on 20 July, 1940, before I. S. Thompson, notary 
public, attaching seal. The Order Directing Publication of Summons 
was made by Roger Foley, District Judge. The Summons issued by the 
clerk was dated 26 June, 1940, and below was written "I. S. Thompson, 
Attorney for plaintiff." Affidavit of Mailing Copy of Complaint to 
defendant at  Akron, Ohio, setting forth certain facts, was signed by 
Geo. W. Thompson (the last name the same as the attorney), not a party 
to the action, and subscribed and sworn to 10 August, 1940, before I. S. 
Thompson, notary public, attaching seal. Order Directing Publication 
of Summons was made by Roger Foley, 22 July, 1940, and also service 
on defendant at  Akron, Ohio-which was never served. 

Decree of Divorce was filed 4 October, 1940, by Roger Foley, District 
Judge. Then comes Judgment Roll; Praecipe for Default, signed by 
I. S. Thompson, attorney for plaintiff; then Default Order, signed by 
the clerk, 4 October, 1940. Then Affidavit of Lillie Roesselet, dated 
16 September, 1940, as to plaintiff's residence from 15 May, 1940, up to 
and including 26 Jlme, 1940. This was subscribed and sworn to 16 
September, 1940, before I. S. Thompson, notary public, attaching seal, 
attorney for plaintiff, and also testimony of 0. B. Williams as to her 
residence. Then affidavit of nonmilitary service of defendant, filed 
4 October, 1940, signed by plaintiff and subscribed and sworn to before 
I. S. Thompson, notary public, seal attached. This action was num- 
bered 10651. 

I n  North Carolina the law is somewhat drastic, as it should be, in 
granting an absolute divorce. N. C. Code, supra, sec. 1659, is as follows : 
"Marriage may be dissolved and the parties thereto divorced from the 
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bonds of matrimony, on application of the party injured, made as by 
law provided, in the following cases: 1. If the husband or wife commit 
adultery," etc. 

Section 1659 (a) is as follows: "Marriages may be dissolved and the 
parties thereto divorced from the bonds of matrimony on the application 
of either party, if and when the husband and wife have lived separate 
and apart for two years, and the plaintiff in the suit for divorce has 
resided in the State for a period of one year. This section shall be in 
addition to other acts and not construed as repe,ding other laws on the 
subject of divorce." There are other provisions not necessary to set 
forth. 

Section 1661 provides that the affidavit filed with the complaint must 
state: "That the facts set forth in the complaint are true to the best of 
affiant's knowledge and belief, and that the said complaint is not made 
out of levity or by collusion between husband and wife; and if for 
divorce, not for the mere purpose of being freed and separated from each 
other, but in sincerity and truth for the causes mentioned in the com- 
plaint. The plaintiff shall also set forth in such affidavit, either that 
the facts set forth in complaint, as grounds for  divorce, have existed to 
his or her knowledge at  least six months prior t3 the filing of the com- 
plaint, and that complainant has been a resident of the State for one 
year next preceding the filing of the complaint," etc. 

I f  these allegations above are not shown, the court has no jurisdiction. 
I n  Hollomun v. Hollomun, 127 N .  C., 15 (16)) it is said : "That require- 
ment is for the good of the public at  large, and not for the convenience 
or benefit of the parties to the action. The affidavit was intended to 
prevent bad faith and collusion on the part of the parties to the action, 
and is an indispensable part of the complaint and application and, if it 
is wanting, there is no jurisdiction in the court." Woodruff v. Woodruff, 
215 N.  C., 685 (689). 

I n  this State a jury must pass on the facts. K. C. Code, supra, sec. 
1662, is as follows: "The material facts in every complaint asking for 
a divorce shall be deemed to be denied by the defendant, whether the 
same shall be actually denied by pleading or not, and no judgment shall 
be given in favor of the plaintiff in any such complaint until such facts 
have been found by a jury, and on such trial neither the husband nor 
wife shall be a competent witness to prore the adultery of the other, 
nor shall the admissions of either party be recei~ed as evidence to prore 
such fact." 

I n  27 Corpus Juris Secundum, p. 1295, the following is stated: 
"Where plaintiff only is domiciled in the state of the forum, and has 
obtained a decree of divorce for a cause recognized as valid in such state, 
after constructive service of process on defendant according to the course 
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and practice of the court, a court of another state will recognize the 
decree when required to do so by a statute of that  state;  but it is not 
obliged to do so by the full fai th and credit clause of the Federal Consti- 
tution except where, as shown i n f r a  this section, the matrimonial domi- 
cile is in the state where the decree is rendered. Even though a court 
of another state is not required by constitution or statute to recognize 
and give effect to the decree, i t  may do so as a matter of comity and in 
some states will do so unless there is some good and valid reason to the 
contrary; but in a few states the courts require the presence of certain 
conditions before they will extend recognition; and in other states recog- 
nition is refused," citing many authorities. Pridgen v. Pridgen, 203 
N. C., 533. 

I n  27 C. J. S., sec. 333, a t  pp. 1296-7, we find: "Where, however, 
the state of plaintiff's domicile is not also the matrimonial domicile, a 
decree of divorce based on substituted service and without personal 
service on, or appearance by, defendant, although enforceable in the 
jurisdiction where rendered, is not entitled to obligatory recognition or 
enforcement in other states or in the District of Columbia in virtue of 
the full fai th and credit clause of the Federal Constitution, although the 
courts of other states or of the District of Columbia are not prevented 
from recognizing such decrees on principles of comity if they see fit, and 
will do so, as a rule, unless contrary to public policy or to good morals, 
but they are not bound to do so, and the courts of some states do not." 

The sole question arising under Article IT, section 1, of the Federal 
Constitution in this case is whether a divorce granted in the State where 
the $ahtiff alone is domiciled is entitled to full fai th and credit when 
the defendant is only served with process constructively and makes no 
appearance in the action. This question is answered in the negative 
by the celebrated case of Haddock a. Haddock, 201 U. S., 562, 26 Sup. 
Ct., 525, 50 L. Ed., 867, justly recognized as  a landmark in the law of 
foreign divorces. 

The divorces obtained by the defendants in actions in Nevada against 
North Carolina citizens, with service by publication in one case and 
personal service outside the State in the other, clearly come within the 
scope of the decision in Haddock v. Haddock, supra, and recognition is 
not required by the Federal Constitution. 

The carefully prepared brief of defendants cites cases in other juris- 
dictions that  differ from the well-settled law in this State. The most 
recent of our cases is Tyson v. Tyson, 219 N.  C., 617 (618-19), which 
says: "It is fundamental that  a state 'has no power to enact laws to 
operate upon things or persons not within her territory.' Irby c. Wilson, 
supra (21  E. C., 568). Notice and hearing are essential to due process 
of law under the Fourteenth Amendment of the Constitution of the 
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United States, McGehee, Due Process of Law, '76; Honnold, Supreme 
Court Law, 847; Scott v. NcNeal, 154 U. S., 34 (36), 38 L. Ed., 896 
(901) ; and there is neither notice nor hearing under such fictional 
service. Pennoyer v. Neff, supra (95 U. S., 714, 24 L. Ed., 565). What- 
ever the effectiveness of such a proceeding where both parties are within 
the jurisdiction of the forum, it has no extraterritorial effect upon a 
resident of another state or the matrimonial status there existing, unless 
the laws of the state of such residence recognize the proceeding as valid. 
Here they do not. I t  has been the law of this State since early times 
that a divorce decree obtained in a foreign state against a resident of 
this State, where there has been no personal servlce within the jurisdic- 
tion of the forum, and no answer or appearance or other participation 
in the proceeding which might be considered its equivalent, is void here. 
I rby v. Wilson, supra (21 N. C., 568) ; Arrington v. Arrington, 102 
N. C., 491 (512), 9 S. E., 200; Harris v. Harris, 115 N. C., 587, 20 
S. E., 187; S. v. Herron, 175 N. C., 754, 94 El. E., 698; Pridgen v. 
Pridgen, supra (203 N. C., 533, 539)." 

The defendants excepted and assigned error to the following portion 
of the charge of the court-a contention, but correct in principle : "The 
State contends that these defendants each had a spouse living in the 
State of North Carolina. That the male defendant has a wife living, 
and had at  the time of the second marriage or purported marriage con- 
tract. That the feme defendant, the female defendant, had at  that time 
a living husband in the State of North Carolina. That no service was 
had upon either of them that in law was binding upon the persons 
residing in Caldwell County, North Carolina, that is, Mrs. 0. B. Wil- 
liams and Mr. Hendrix. That neither of these persons, to wit, Mrs. 
Williams and Mr. Hendrix, personally or by attorney, made any appear- 
ance in the courts of Nevada and, therefore, the entire proceedings in 
the State of Nevada was void. That they went to the State of Nevada 
not to establish a bona fide residence, but solely for the purpose of 
taking advantage of the laws of that state and obtain a dirorce through 
fraud upon that court." 

The court charged the law fully, as laid down in Pridgen v. Pridgen, 
supra, 203 N. C., 533 (539), also 8. v. Berron, :mpra, 175 N. C., 754. 
In  these cases many authorities are cited to sustain the charge in the 
court below. 

I n  regard to the postal card, the court charged as follows (which we 
think correct) : "The defendants offered a card in evidence, and with 
respect to that card the court charges you, gentlemen of the jury, that 
the card indicated or agreed to do certain things, but the card within 
itself, in law, does not constitute a personal appearance. I f  the husband 
of Mrs. Hendrix had done what the card purports I hat he would do if the 
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papers were sent to him, that would have constituted a personal appear- 
ance, but by promising to make a personal appearance by attorney does 
not constitute one. It takes more than that. . . . I t  takes more 
than a promise to make an appearance or accept service or to constitute 
service. There must be a carrying out of that promise.'' After reciting 
the facts: "Whereupon, the court charges you as a matter of law that 
the purported or attempted service of the sheriff of Caldwell County 
upon the defendant's wife, Mrs. Williams, of the pleadings and papers 
to this State from the State of Nevada had no effect in law, because the 
sheriff has no authority to serve them, and the fact that he did so 
amounted to nullity, which means nothing. Therefore, she was not 
brought into the State of Nevada by virtue of the attempted service, and 
the court so instructs you." 

This Court has held that a bona fide belief in the invalidity of a first 
marriage is not a defense to a prosecution for bigamy when in fact the 
marriage was valid and subsisting. S. v. Robbins ,  28 N. C., 23, supra. 
There seems to be no reason why a defendant's belief that a former 
marriage has been dissolved when in fact it has not been under the laws 
of this State should be any more efficacious as a defense. I t  is sub- 
mitted, therefore, that the rule established in I r b y  v. W i l s o n ,  21 N. C., 
568, that foreign e x  parte divorces will not be recognized in this State 
applies in criminal cases to the same extent that it applies in civil cases. 

We think the charge correct from the facts appearing of record. 
Most of the exceptions and assignments of error are to the charge of the 
court below, none of them can be sustained from the view of the well- 
settled law we take in this case. None constitute prejudicial or reversi- 
ble error. 

The record discloses that defendant 0. B. Williams left his wife, with 
whom he had been married and lived as husband and wife for some 
twenty-three years and had reared a family of four children, in Caldwell 
County, N. C., on 7 May, 1940. On 26 June, 1940, a little over a 
month later, a summons and complaint were filed, signed by him, in the 
Eighth Judicial District Court of Clark County, Nevada (Otis Baxter 
Williams cs. Carrie Ora Williams), alleging that he was a resident for 
more than six weeks immediately preceding the commencement of the 
action of said county and state. The complaint alleged as a cause for 
divorce against the defendant "extreme cruelty," etc. This complaint 
was filed by I. S. Thompson, attorney for 0. B. Williams, plaintiff. 
Thompson was also notary public and i t  was subscribed and sworn to 
before him. Affidavit of publication was subscribed and sworn to before 
I. S. Thompson, who was attorney and notary public. No  personal 
service on defendant, Carrie Ora Williams, or appearance by her was 
made. The sheriff of Caldwell County, N. C., delivered a summons and 
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complaint on 18 July, 1940. Decree of divorce signed by Roger Foley, 
District Judge, signed 26 August, 1940, finds certain facts and grants 
the divorce without a jury finding the facts. Or1 4 October, 1940, 0. B. 
Williams rnarried Lillie Esther Hendrix in ('lark County, Xevada. 
They returned almost immediately after the marriage and lived together 
as husband and wife in Avery County, North Carolina, near Lenoir, 
Korth Carolina. 

The record discloses that  defendant Lillie Shaver Hendrix was mar- 
ried to Thomas George Hendrix about twentj years and they lived 
together as husband and wife until May, 1940. On 26 June, 1940, a 
little more than a rnonth after leaving her husband, she had a summons 
issued and filed a complaint against him in the Eighth Judicial District 
Court of Clark County, Nevada, entitled Lillie Esther Hendrix us. 
Thomas George Hendrix, alleging that she was a resident for more than 
six weeks immediately preceding the commencement of the action and 
was a resident of said county and state;  alleging cause for divorce that  
her said husband had "willfully neglected to provide for her," etc., and 
"extreme mental cruelty." This complaint was filed by I. S. Thompson, 
her attorney. Thompson was also a notary public and i t  was subscribed 
and sworn to before him as notary public. Affidavit of publication was 
subscribed and sworn to before her attorney, and as notary public. X o  
personal service on defendant, George Thomas fIendrix, or appearance 
by him. The postal card introduced in evidence was no acceptance of 
service or appearance. The summons was published in a local paper 
once a week for four weeks. Decree of divorce iiigned by Roger Foley, 
District Judge, 4 October, 1940, finds certain facts: and grants the divorce 
without a jury finding the facts. On the same day, 4 October, 1940, 
she married 0. B. Williams in Clark County, Nevada. They came 
almost immediately after the marriage to North Carolina, and lived 
together as husband and wife in Avery Count,y, near Lenoir, North 
Carolina. They employed the same attorney, fi ed summons and com- 
plaint on the same day, and immediately married on the day the decree 
of divorce was granted Lillie Shaver Hendrix. 0. B. Williams had 
obtained a decree of divorce a short time before, he was represented by 
the same attorney and the decrees of divorce were granted by the same 
court. The actions were numbered 10650 and 10651. The record dis- 
closes not only no personal service, as required by the decisions of this 
Court, but all the evidence indicates collusion between the defendants, 
and bad faith in attempting to secure decrees of clivorce, contrary to the 
laws of this State. 

For  the reasons given, we see no prejudicial or rerersible error in the 
trial in the court below. 

N o  error. 
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BARNHILL, J., concurring: When the State offered evidence tending 
to show the first marriage of each of the defendants; that  the wife of 
the defendant Williams and the husband of the defendant Hendrix are 
each still living; the second contracts of marriage and subsequent co- 
habitation of the defendants within this State it made out a prima fac ie  
case which, nothing else appearing, would require a verdict of guilty. 
That  each of the defendants had been divorced was a fact to be proven 
in defense. S. v. Sorman, 13  N .  C., 222; S. v. Melton, 120 S. C., 591; 
S. 2'. Herron, 175 K. C., 754, 94 S. E., 698; Thompson v. S., 20 Ala., 
1 2 ;  Corn. v. Bolich, 18 P a .  Co. Ct., 401. Hence the question here pre- 
sented is this:  H a r e  the defendants presented evidence of a valid 
def ense ? 

The decrees of divorce relied upon by defendants were obtained in the 
State of h'evada on constructire service. The court rendering the judg- 
ments had no jurisdiction of the person of the respective defeildants 
therein. Arrington v. Arrington, 102 N .  C., 491, and 127 N. C., 190; 
Harris 1 % .  Harris, 115 N. C., 587; Pridgen v. Pridgen, 203 N .  C., 533, 
166 S. E., 591; Tyson v. Tyson, 219 N. C., 617; Thompson v .  S., supra; 
Bell T .  Bell, 181 U .  S., 175, 45 L. Ed., 804. 

Marriage is regarded as creating a status within the protection and 
control of the laws of the matrimonial domicile which, from considcra- 
tions of public policy, will not be deemed destroyed unless the resident 
party has been brought within the jurisdiction of the forcign state by 
more than constructire service. Tyson v. Tyson, supra. 

Judgments of divorce rendered by the foreign state are not protected 
by the full fai th and credit clause (Art .  IV, sec. 1 )  of the Federal Con- 
stitution. The mere domicile within the state of one party to the mar- 
riage does not give the courts of the state jurisdiction to render a decree 
of divorce enforceable in all the other states by virtue of the full fai th 
and credit clause of the Federal Constitution against a nonresident who 
did not appear and was only constructively served with notice of the 
pendency of the action. Haddock v. Haddock, 201 U. S., 562, 50 L. Rd., 
867; 9. v. IIerron, supra; Thompson v. S.,  supra. They are subject to 
attack for want of jurisdiction of the rendering court over the person 
of the defendant named therein. Thompson c. Whitman, 55 U. S., 897; 
Haddock 1.. Haddock, supra; 8. v. Herron, supra. 

That  the marriage of the defendants was consummated in another 
state is immaterial. "If any person, being married, shall contract a 
marriage with any other person, outside of this State, which marriage 
mould be punishable as bigamous if contracted within this State, and 
shall thereafter cohabit with such person in this State, he shall be guilty 
of a felony and shall be punished as in cases of bigamy." C. S., 4342; 
S. 2%. Moon, 178 N .  C., 715, 100 S. E., 614; S. v. Herron, supra. 
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I t  follows that under  o u r  l a w  the  defendants failed to  establish a 
divorce o r  second marr iage  effective as  a valid defense t o  the  prosecution. 
T h e  divorce decrees, being rendered upon  constructive service, were 
without  force or  effect within this State. T h e i r  subsequent marr iage,  
h a d  it been contracted in this  State, was bigamous. Cohabitat ion there- 
under  within this  S t a t e  constituted a bigamous cohabitation. 

F o r  t h e  reasons stated I agree t h a t  t h e  judgment  below should be 
affirmed. 

STACY, C. J., a n d  WINBORNE, J., join in th i s  opinion. 

MINNIE KINLEY BROADHURST AND J. N. WRIGHT o. BLYTHE BROTH- 
ERS CO,MPANY, A. EI. GUION & COMPANY, C[TY O F  HIGH POINT, 
AND SOUTHERN RAILWAY COMPSNY. 

(Filed 10 December, 1941.) 

1. Negligence tj % 

The correct rule for the admeasurement of damages for negligent injury 
to real property is the difference in the market value of the property 
before and after the injury. 

2. Same--Whether building could have been repaired af ter  injury is  ger- 
mane  in determining value of property af ter  the  injury. 

Plaintiffs' building was damaged by a cave-in resulting from alleged 
negligence in excavation work along a n  adjacent street. Plaintiffs did 
not repair the building, but tore i t  down. Held:  Evidence of the practi- 
cability of repairing the building was properly admitted for the purpose 
of aiding the jury in determining the reasonableness of the opinion of 
witnesses a s  to the market value of the property before and after the 
damage, and the court properly instructed the jury that  if they found 
by the greater weight of the evidence that the building could have been 
repaired, they should take such fact in consideration in determining the 
market value after the injury. 

3. Highways tj 2Q- 
Plaintiffs' building was damaged by a cave-in resulting from alleged 

negligence in escavation work incident to  the construction of a highway 
overpass. Held:  Plaht iffs  were not relegated to a claim for damages 
against the Highway Commission a s  for a taking of their property under 
Michie's N. C. Code, 3846 (bb) ,  and the demurrer clf the contractor for the 
Highway Commission in plaintiffs' action in tort was properly overruled. 

A contractor performing work under n contract with the State Highway 
Commission is liable for  injuries prosimntely caused by its negligence in 
the performance of the work. 
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5. Same--Evidence of negligence of contractor in  performance of work 
under contract with Highway Commission held sufficient f o r  jury. 

Under an agreement between a city and the State Highway Commission 
to eliminate a grade crossing on a State highway within the city by the 
construction of a railroad underpass and a bridge over the tracks, the 
contractor for the Commission contracted to shore up the sides of the 
excavation required to lower the grade of the railroad tracks and to build 
the highway bridge. Plaintiffs' building was damaged by a cave-in re- 
sulting from alleged negligence in the excavation work. Plaintiffs' evi- 
dence of negligence on the part of the contractor for the Highway Com- 
mission tended to show that the contractor was given notice of the char- 
acter and type of the soil on the bank of the excavation adjoining plain- 
tiffs' building and that  water mains woi~ld be encountered in the progress 
of the work, that  the contractor faiIed to provide adequate shoring, placed 
and operated pile driving machinery of great weight on the street near 
plaintiffs' building, resulting in the separation of large water mains under 
the street and the flooding of the subsoil, that following a cave-in this 
defendant diverted surface waters from the street into the excavation, 
which water, augmented by a large rainfall, undermined the soil and 
caused the cave-in resulting in  the damage in suit. Held: The evidence 
viewed in the light most favorable to plaintiff was sufficient to show 
negligent breach of duty which this defendant owed abutting property 
owners, resulting in damage to plaintiffs, and its motion to nonsuit was 
properly overruled. 

6. Municipal Corporations 8 12- 
I n  authorizing a construction project to eliminate a grade crossing in 

the interest of public safety a municipality acts in its governmental 
capacity and is not liable for incidental damage to abutting property 
owners except for negligence in the manner of doing the work which is 
attributable to the city. 

7. Municipal Corporations 14--Evidence held insufficient t o  show negli- 
gence attributable t o  city i n  performance of work authorized by city i n  
exercise of governmental function. 

Under a n  agreement between defendant city and the State Highway 
Commission to eliminate a grade crossing on a State highway within the 
city by the construction of a railroad underpass and a bridge over the 
tracks, the city undertook to make the necessary excavation for the lower- 
ing of the grade of the railroad tracks, and employed a contractor to do 
its part of the work. After the excavation was completed but before the 
contractor for the Highway Commission had constructed the retaining 
walls and the overhead bridge, there was a cave-in causing damage to 
plaintiffs' building. There was evidence that operations by the contractor 
for the Highway Commission broke water mains under the street, flooding 
the subsoil. The jury found that the contractor for the city was not 
guilty of negligence in performing the excavation work. Plaintiffs' allega- 
tions of negligence on the part of the city were that it  delayed in repair- 
ing the water mains, failed to repair cracks in the street, and failed to 
give notice of the nature and extent of the excavation, and failed to take 
proper precautions to protect plaintiffs' property. Held: The city, in the 
exercise of a governmental function, was not required to foresee and 
gnard against negligence of its independent contractor working under the 
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supervision of the State Highway Commission, or in any event its liability 
therefor would be secondary to the liability of i s contractor, and in the 
absence of evidence that it failed to exercise reasonable diligence in 
repairing its mains, or that its failure to properly repair the cracks in 
the street was a contributing cause of the damage, the city's motion to 
nonsuit should have been allowed. 

APPEAL by plaintiffs, and by defendants A. H. ~Guion & Company and 
the city of High Point, from Pless, J . ,  a t  J anua ry  Term, 1941, of 

This was an  action to recover damages for an  in jury  to plaintiffs' 
building in the city of H igh  Point, alleged to have been caused by the 
negligence of the defendants Blythe Brothers C3mpany, A. H. Guion 
& Company, the city of High Point ,  and the Southern Railway Coni- 
pany, incident to excavations adjoining plaintiffs' property made for the 
purpose of constructing a railroad underpass and an  overhead concrete 
bridge in  the city. 

The  facts alleged in the complaint were substantially these: The city 
of High Point  and the North Carolina State Highway and Public Works 
Commission, in cooperation with the Southern Eailway Company, had 
entered into an  agreement for the elimiilation of grade crossings in  the 
city by lowering the grade of the tracks of the Railway Company. At  
the point where Main Street (one of the principzl thoroughfares of the 
city and a State Highway) crosses the railroad the grade of the railroad 
was to be lowered some 28 feet, and over this cut a concrete bridge was 
to be constructed as a par t  of Main Street to czrry the traffic of that  
street and the State Highway. The g e n ~ r a l  direction of Main Street is 
north and south. The  plaintiffs' property, a two-story brick building, 
was located on the northwest corner of Main and Broad streets, fronting 
27 feet on Main Street, and extending westward along Broad Street 100 
feet. Broad Street intersected Main Street a t  right angles, and its 
southern line adjoined and paralleled the railroad right of way. I n  
carrying out the agreement as to the clrossing a t  N a i n  Street, the city of 
High Point  undertook to do the excavating nece'ssary for lowering the 
tracks, and contracted with defendant Blythe Brothers Company to do 
this work. The State Highway Commission employed A. H. Guion & 
Company to construct a permanent concrete bridge and to erect the 
retaining walls along the sides of the clxcavation. The north bank of the 
cut, west of Main Street, was immediately south of Broad Street, and 
across this last named street stood plaintiffs' building. At the time 
Guion & Company began the work for which i t  had contracted with the 
Highway Commission, in 1938, Blythe Brothers Company had practi- 
cally completed the excavation. Under the surface of Broad Street the 
city of High Point  had laid a 24-inch water main and this connected 
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with a 12-inch main a t  the intersection of this street with Main Street. 
Nor th  of plaintiffs' building the entire block was covered by business 
buildings, constituting enormous pressure on the land. The type of soil 
revealed by the cut as underlying Broad Street and plaintiffs' building 
was red clay for one and a half feet, underneath which was a stratum 
of water bearing sand. Notice of the nature of the soil was given 
defendant Guion 8: Company and its attention was called to the sur- 
rounding conditions. 1; beginning its work of erecting the bridge 
defendant Guion & Company took no steps to relieve the pressure on the 
north bank of the cut just south of plaintiffs' building, while heavy 
piling was driven in  the cut in the line of Main Street a t  a point near 
plaintiffs' property. The pile driver, weighing 52,000 pounds, together 
urith hoisting-machinery, h a s  placed on the asphalt surface of Broad 
Street, just over the junction of the water mains, and the effect of the 
driving was such as to jar the soil under Broad Street and plaintiffs' 
building. I n  August, 1938, this caused the unjointing of the water 
mains, and as a result the water poured through the subsoil into the cut, 
carrying a slide or cave-in of earth and loosening the foundation of the 
street and building Broad Street was blocked off by defendant Guion - 
& Company, and the surface water thereon was diverted and caused to 
flow into the cut. I n  November, 1938, due to diverted water, augmented 
by heavy rainfall, loosening the underlying stratum, a heavy land slide 
and cave-in from the north bank into the cut occurred, carrying away 
a  art of the street and several sections of the 24-inch water main. As 
a consequence, plaintiffs' building was caused to settle and crack, the 
entire south wall was caused to move laterally several inches, and the 
plaintiffs' building became unsafe and unfit for use, so much so that 
the building was rendered practically worthless, and it became necessary 
to have i t  torn down. 

The pertinent allegations of negligence imputed to the defendants were 
that  no shoring or bracing was done to prevent slides or cave-ins along 
the north side of the deep cut, and that  after the slide of August, 1938, 
nothing was done to repair or prevent further slides, although the defend- 
ants knew or should hare  known of the danger to plahtiffs'  building; 
that  defendants knew the type of soil involved and took no precautions 
to prevent slides; that  the pile driving was done without due precaution 
to prevent injury. T h r  allegations applicable to the city of High Point  
were that  the city failed to inspect, repair and relocate its water mains, 
failed to repair cracks which appeared in the pavement of Broad Street, 
and failed to take precautions to protect plaintiffs' property. 

The defendants, severally, denied the allegations of negligence and 
denied that  plaintiffs' injury proximately resulted therefrom. The city 
of H igh  Point  denied liability for any in jury  to plaintiffs' property on 
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the further ground that in authorizing the lowering of the grade of the 
railroad track and the construction of the bridge, i t  was acting in its 
governmental capacity in the public interest; and that the construction 
of the bridge was done by Guion & Company under contract and super- 
vision of the State Highway Commission, and that the city was not 
liable for injury resulting from the negligence of' the contractor. 

At the conclusion of plaintiffs' evidence motion for judgment of non- 
suit as to defendant Southern Railway Company was allowed. No 
exception was preserved as to this ruling. 

Both defendants Guion & Company and the city of High Point 
demurred o re  tenus on the ground that plaintiffri' exclusive remedy was 
under see. 3846 (bb), Michie's Code, and that the injury complained of 
occurred while work was being carried on by agents and servants of the 
State Highway Commission. Both defendants :dso in apt time moved 
for judgments of nonsuit. Both demurrers were overruled and the 
motions for nonsuit denied, and defendants Guion & Company and the 
city of High Point excepted. 

The following issues were submitted to the jury and answered as 
follows : 

"1. Was the plaintiffs' property damaged by the negligence of the 
City of High Point in removing lateral support from the lands and 
building of the plaintiffs without proper notice, as alleged in the com- 
plaint ? Answer : 'No.' 

"2. Was the plaintiffs' property damaged by the negligence of the 
defendants, or either of them, as alleged in the complaint? Answer: 
'Yes. (A) Blythe Bros. Co. : Yes. (B)  A. H. Gruion & Co. : Yes. (C)  
City of High Point : Yes.' 

"3. I f  so, did the plaintiffs by their own negligence contribute to their 
injury? Answer : 'No.' 

"4. I f  so, was such injury and damage caused by the primary and 
active negligence of : Answer : ' (A) Blythe Bros. Co. : Yes. (B) A. H. 
Guion & Co. : Yes. (C)  City of High Point : Yes.' 

"5.  What amount of damages are the plaintiffs entitled to recover? 
Answer : '$2,225.00.' " 

The court set aside the verdict as to Blythe Elrothers & Company on 
the ground that this defendant was entitled to peremptory instructions 
in its favor. No exception was preserved to i,his ruling. Plaintiffs' 
motion to set aside the verdict on the fifth issue was denied. Judgment 
on the verdict as to defendant Guion & Company and the city of High 
Point was signed, and plaintiffs excepted and appealed on the issue of 
damages. Defendants Guion & Company and city of High Point ap- 
pealed, assigning as error the court's overruling their demurrers and 
motions for nonsuit. 
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Lovelace & K i r k m a n  for plaintiffs. 
Frazier & Frazier for defendant A. H.  Ciuion & Company.  
Grover H.  Jones for defendant 5'ity of High Point .  

PLAINTIFFS' APPEAL. 
DEVIN, J. Plaintiffs' appeal involves only the rulings of the court 

relating to the issue of damages. They excepted to the admission of 
certain evidence as to the repair of the damaged building, and also to the 
charge of the court on this point, and to the refusal of the court to state 
their contentions in the form requested. An examination of the record, 
however, leads us to the conclusion that the evidence, to which objection 
was noted, for the purpose for which the court in the charge limited it, 
was competent. Plaintiffs7 contentions were substantially stated in the 
general charge, and we find no error in the instructions given, which 
would a new trial. 

The court gave the jury the correct rule for the admeasurement of 
damages-the difference between the market value of the property before 
and after the injury-and was careful to instruct them that evidence 
as to the practicability of repairing the plaintiffs7 building, instead of 
removing it entirely, was for the purpose of aiding the jury in deter- 
mining the reasonableness of the opinion expressed by the witnesses as 
to the market value of the property and the difference in market value 
before and after the injury. Farrall a. Garage Co., 179 N .  C., 389, 102 
S. E., 617; Constrmction Co. v .  R. R., 185 5. C., 43, 116 S. E., 3. The 
court also instructed the jury that if they found by the greater weight 
of the evidence that the building could hare been repaired, and hence 
would have been of more value than if torn down, this should be taken 
into consideration in determining the market value after the injury. 

On plaintiffs7 appeal, 
No error. 

APPEAL OF DEFENDANT 8. H.  GUION 8: COMPANY. 
This appealing defendant assigns as error the overruling of its de- 

murrer, which was based upon the ground that plaintiffs7 remedy was 
under section 3846 (bb), Michie7s Code, and upon the further ground 
that, under its contract as servant and agent of the State Highway and 
Public Works Commission, the immunity of the State extended to and 
relieved it of liability for injuries incident to the work. 

The demurrer was properly overruled. The plaintiffs, for remedy for 
the injury alleged, were not relegated to a claim for damages against 
the Highway Commission as for a taking of their property; nor is a 
contractor, though working under contract with the Highway Commis- 
.sion, relieved of liability for injuries proximately caused by its negli- 
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gence. Hughes  v. Lassiter, 193 N .  C., 651, 137 S. E., 806; E v a n s  c.  
Construction Co., 194 N .  C., 31, 138 S. E., 411; Gold v. K i k e r ,  216 
N .  C., 511, 5 S. E .  (2d) ,  548; C n ~ n r n o s - W r i g h t  C'o. 1%. Bly the  Bros. Co., 
217 N .  C., 583, 8 S. E. (2d) ,  924; T h o m p s o n  Culdwell Construction Co. 
v. Y o u n g ,  294 Fed., 145. The holding in W i l k i n s  v. Burton,  ante, 13, 
has no application to the question here presented. 

Also, we think the defendant's motion for judgment of nonsuit was 
properly denied. The  evidence, taken in  the light most favorable to the 
plaintiffs, in accord with the established rule, was sufficient to carry the 
case to the jury. There was some evidence tending to support the alle- 
gations of the complaint that  failure on the pzxt of this defendant to 
exercise due care in  the performance of the duly which i t  owed to the 
abutting property owners, proximately contributed to the in jury  com- 
plained of. 

The contract between the Highway Clommission and this defendant 
required the latter, i n  addition to the construction of the street and con- 
crete bridge a t  the Main Street crossing, to consiruct the retaining walls 
of the excavation, "including all necessary shoring." The contract con- 
tained these further provisions : "The contractor's attention is called to 
the fact that  the excavation for some portions of the bridges and retain- 
ing walls will endanger the foundation of adjoining structures and that  
he will be required to conduct his work in such a manner that  they will 
not be weakened with resulting damage to the s1;ructures. . . . The 
contractor's attention is further called to the fact that  he will be held 
responsible for all damage to adjoining private and public property 
growing out of his operations." The contractor was also obligated to 
furnish and place all temporary shoring required for the safe perform- 
ance of his operations, and the contractor's attention was specifically 
called to the fact that  water mains would be encountered during the 
construction of the project, and he was enjoined to conduct his opera- 
tions so as not to damage or interrupt the service. There was also 
evidence tendine to show that  this defendant had been notified of the 

u 

character and type of the soil on the slope of tht: north side of the exca- 
vation and under Broad Street, adjoining phintiffs'  building. The 
plaintiffs' evidence further tended to show that, notwithstanding this 
;lotice and knowledge of these facts, this defendant failed to provide 
adequate shoring required for the prevention of earth slides, and placed 
pile driving machinery of enormous weight flat on the asphalt paving 
of the street and proceeded to carry on the pounding and jarring of a 
52,000-pound hammer immediately above the junction of two large water 
mains, causing their separation and flooding the subsoil; that  later this - 
machinery was placed on adequate platform; iha t  following the slide 
or cave-ins in August, 1938, due to the disconnection of the water mains, 
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defendant diverted water on Broad Street, and that this water, augmented 
by a large rainfall, in November, 1938, poured down the bank and 
further undermined the street and plaintiffs' building, and caused a large 
cave-in and the breaking of several sections of the water mains, render- 
ing plaintiffs' building unsafe and unfit for use. 

We think there was evidence tending to show a negligent breach of the 
duty which this defendant owed to an abutting owner, proximately 
causing injury, and that there was no error in submitting the case to 
the jury. Smith v. Phillips, 213 N. C., 339, 196 S. E., 305; Bonapart 
v. Nissen, 198 N.  C., 180, 157 S. E., 94; Davis v. Summerfield, 131 
N. C., 352, 42 S. E., 818; 50 A. L. R., 499; Jamison v. Myrtle Lodge, 
158 Iowa, 264; Bohrer v. Dienhart Harness Co:, 19 Ind. App., 489. 

On defendant Guion 8: Company's appeal, 
No error. 

L4 consideration of the record in this case leads us to the conclusion 
that the motion for judgment of nonsuit as to the city of High Point 
should have been allowed. The city, in the commendable effort in co- 
operation with the State Highway Commission and the Southern Rail- 
way Company, to eliminate grade crossings in the city, entered into an 
agreement by which it undertook to have the necessary excavating done 
for the lowering of the grade of the railroad track at  the Main Street 
crossing, and employed Blythe Brothers Company to do this work. 
Blythe Brothers Company performed their contract, made the necessary 
excavations and completed the principal part of their work before de- 
fendant Guion & Company began the construction of the bridge and 
retaining walls. Blythe Brothers Company, under the ruling of the 
court below, has been absolved from liability, so far as this appeal is 
concerned. The verdict and judgment establishing that the injury to 
plaintiffs' property was caused by the negligence of Guion & company 
has been upheld. Guion & Company was under contract with the State 
Highway Commission to construct the bridge and the retaining walls 
and in the course of that employment did the things with respect to 
which negligence was charged. Thus, the operations complained of were 
not being carried on by the city, nor by its servants or agents, but by 
the contractor employed and acting under the supervision-of the state 
Highway Commission. The Highway Commission had authority under 
the statute to construct the bridge over the railroad tracks on a State 
Highway. Mosteller v. R. R., ante, 275. 

1 t  must be borne in mind that in authorizing these operations, looking 
to the elimination of grade crossings and the lessening of the hazards of 
traffic, in grading its streets and building a bridge for a public thorough- 
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fare, the city was acting in its governmental capacity and was not liable 
for incidental damage to abutting property, Don:ey v.  Henderson, 148 
N .  C., 423, 62 S. E., 547; Parks-Belk Co. v. Concord, 194 N .  C., 134, 
138 S. E., 599; Calhoun v.  fIighway Conz., 208 3. C., 424, 181 S. E., 
271; Broome c. Charlotte, 208 N .  C., 729, 182 8. E., 325; Jenkins c. 
Henderson, 214 N .  C., 244, 199 S. E., 37; Sanders v. R. R., 216 
N. C., 312, 4 S. E. (2d), 902, unless negligence in the manner of doing 
the work can be attributed to the city. Hoyle v.  Hickory, 167 N .  C., 
619, 83 S. E., 738; Yozumans 2). Hendersonvilk, 175 N .  C., 574, 96 
S. E., 45; 6 McQuillin Mun. Corp. (2nd Ed.), secs. 2779, 2805. 

The acts of negligence alleged in the complainl;, chiefly applicable to 
this defendant, were delay in repairing the water mains; failure to 
relocate the main on Broad Street; failure to repair the cracks in the 
street, and take precautions to protect plaintiffs' property; failure to 
give notice of the nature and extent of the excavation. I t  will be noted - 
that the jury in answer to the first issue absolved this defendant of the 
imputation of negligence with respect to the removal of lateral support 
from plaintiffs' building without proper notice. 

I n  none of the particulars mentioned does the evidence support the 
allegations of the complaint. The disconnection of the water mains was 
repaired without undue delay, and, where sections of the main on Broad 
Street were displaced, the water system was rearranged with reasonable 
diligence. Xo liability can be imputed to the city on this ground. Parks- 
Relk Co. v.  Concord, supra. The cracks in the street were alleged to 
have been inadequately repaired, but no injury appears to have been 
caused to plaintiffs' property by reason thereof. The case involves no 
question of liability of the city to a traveler f3r failure to properly 
maintain its streets. There is no evidence of negligent omission to per- 
form any duty owed the plaintiffs, under the allegations here, for which 
it may be held liable. To hold that the city, in the exercise of its 
governmental functions for the public welfare, was under obligation to 
foresee and guard against the negligence of an independent agency, 
working under the supervision of the State Highway Commission, would 
be to impose a greater burden on the city than the law requires. I n  any 
event its liability for failure, after notice, to guard against dangerous 
conditions due to the negligence of another would be secondary to that 
of the other. Gregg 1'. l4'ilmingfon, 155 N .  C ,  18, 70 S. E., 1070; 
Guthrie T. Durham, 168 N .  C., 573, 84 S. E., 859. The evidence dis- 
closes no ground upon which liability ex delicfo can be imposed upon 
the city of High Point for the injury to plaintiffs' building, and the 
motion- for judgment of nonsuit should have been allowed. 

On appeal of defendant city of High Point, 
Reverwd. 
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W. N. HARRISS v. W. D. HUGHES, TRUSTEE, GEORGE H. HOWELL, 
TRUSTEE, MEARES HARRISS, FRANCES L. HARRISS, AND THE CITY 
OF WILMINGTON AND COUNTY OF NEW HANOVER. 

(Filed 10 December, 1941.) 

1. Mortgages 3 33- 
Where a commissioner, appointed to hold a foreclosure sale, advertises 

and sells the property in conformity with the order, but reports that  the 
last and highest bid is less than the value of the property and recommends 
a resale, and the clerk orders a resale, the judge of the Superior Court, 
upon the appeal of one of the trustees from the order of the clerk, has 
jurisdiction to hear and determine the matter and order a resale a t  
chambers while holding a criminal term of court in the county. Michie's 
N. C. Code, 598, 637. 

2. Same: Judgments  3 24--Court may modify interlocutory consent judg- 
ment  for  sale of land t o  order resale and  appoint substitute commis- 
sioners. 

By consent judgment it  was ordered that a commissioner selected by 
agreement should sell the property to satisfy the debt secured by deed 
of trust, and that the cause should be retained for further orders relative 
to a resale by the commissioner. The commissioner sold the property in 
accordance with the order, hut reported that the last and highest bid mas 
less than the value of the property and recommended a resale. Held: 
The consent judgment was interlocutory, and the judge of the Superior 
Court had authority, without consent of the parties, to order a resale, 
and upon its finding that the commissioner appointed in the consent order 
was related to one of the trusters, to appoint substitute commissioners to 
conduct the second sale. 

3. Notice fj 3- 
When a party appears a t  the time and place set for the hearing of a 

motion in the cause in response to  notice serred on him, he waives objec- 
tion that he was not giren due notice of the hearing. 

4. Mortgages § 33- 
When the court orders a resale of property sold under foreclosure, the 

order should require notice of the resale to be published in a newspaper 
once a week for four successive weelis, and when the order requires such 
publication once a week for two successive weeks the order will be modi- 
fied upon appeal. 

APPEAL by  plaintiff f r o m  Bone, J., a t  J u l y  Term,  1941, of NEW 
HAKOVER. Modified and  affirmed. 

A t  the December Civi l  T e r m  of the  Superior  Cour t  of N e w  Hanover  
County there was a consent judgment entered before his  Honor,  Clawson 
L. Williams, J u d g e  presiding. T h e  decree is in p a r t :  " I t  is fu r ther  
Ordered, Considered and  Adjudged by the  Cour t  that if the  said Commis- 
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sioner (George H. Howell) should advertise thl: lands and premises 
described in the deed of trust from W. X. Harris:, and wife, Frances L. 
Harriss, to George H. Howell, Trustee, for sale, he shall advertise the  
same a t  the Court House door and three other public places in the 
County of New Hanover for thir ty clays prior to the date of sale and 
for once a week for four successive weeks in  a nc:wspaper published in  
the City of Wilmington, stating the time, terms and condition of said 
sale. and that the said Comn~issioner shall sell the said lands and wem- 
ises under the circumstances herein set forth at  public auction, to the 
highest bidder, for cash, at  the Court House door of New Hanover 
County a t  the time and place so to be mentionet in  the advertisement 
of sale for cash; and said Commissioner shall thereafter report his acts 
and doings under this judgment to the. Clerk of the Superior Court who 
is hereby authorized and empowered, in the event, that the bid so made 
by the purchaser a t  such sale so made by the Commissioner is not raised 
in conformity with the provisions of the Statute in such case made and 
provided, to enter a valid and binding order confirming such sale, and 
that upon a confirmation by the Clerk under such circumstances the 
purchaser shall obtain a good and fee simple title to the lands and prem- 
ises described in said deed of trust. I t  is further Ordered, Adjudged 
and Decreed by the Court, by consent, that  this cause is retained only 
for such other and further orders as the Court may determine should be 
made relative to a re-sale by the Commissioner and the confirmation of 
the sale bv the Clerk." 

George H. Howell was, by consent, appointed commissioner to make 
the sale. The report of the commissioner to the clerk shows, among 
other things: "That there was a small attendance a t  said sale, limited, 
in fact, t o t h e  said bidder and two others, the hitter presumably spec- 
tators: that. in view of the uresent increased demand for real estate for 
housing purposes; that  by reason of the fine location of said land and 
premises; and because, i n  the opinion of your Commissioner, the intrinsic 
ralue of the property f a r  exceeds the said bid ( t h e  present tax  value 
being $5,510.00. Last gear being $6.000.00), and as I am informed, a 
loan-of $6,000.00 was heretofore made with a mortgage on said prop- 
erty as sole security, the ends of justice will be best subserved by a resale 
of said land and premises, and your Commissioner so recommends. All 
of which is respectfully submitted, this the 5th d a y  of June, 1941." 

The clerk signed a judgment, as follows: "This cause coming on to be 
heard before the undersigned Clerk of the Surerior Court upon the 
Report of the  omm missioner heretofore appointed to make sale of the 
lands and premises referred to in the judgment heretofore entered, and 
it appearing to the Court that the C'ommissionei. recommends that  the 
sale be not confirmed upon the ground that  the property did not bring 
its fair  ralue, and the Court having made its own investigation and 
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finds as a fact that the property sold by the Commissioner did not bring 
its fair market value at  said sale; and the Court being of the opinion 
that the said sale is in every respect a Judicial sale and so rules as a 
matter of law. I t  is therefore, Ordered, Adjudged and Decreed by the 
Court that the Commissioner heretofore appointed in this cause be, and 
he is hereby directed to immediately re-advertise and resell the property 
referred to in the judgment aforesaid in conformity with law, and that 
the sale heretofore made by the Commissioner be not confirmed. This 
the 1st day of July, AD. ,  1941. T. A. Henderson, Clerk Supcrior 
Court." 

To the foregoing judgment and ruling of law the defendant, W. D. 
Hughes, Trustee, excepted and gave notice of appeal in open court. 

The supplemental judgment of the clerk is as follows: "In the above 
cause the undersigned makes the following findings of fact, and makes 
and includes same as part of the attached original judgment: 

"1. That under a Judgment entered by the Honorable Clawson L. 
Williams, at  the December Civil Term, 1940, of the Superior Court of 
New Hanover County, George H. Howell was appointed Commissioner 
to sell the lands and premises according to the terms and conditions of 
said Judgment. 

"2. That the said George H. Howell did offer for sale and did sell on 
June 2, 1941, to the highest bidder for cash, the said lands and premises 
at  and for the sum of Four Thousand Thirty-one and 40/100 ($4,031.40) 
Dollars, all being done according to the terms and conditions of said 
Judgment. 

"3. That more than ten (10) days have elapsed since the date of the 
sale, June 3, 1941, and the bid has not yet been raised. 

"This the 3rd day of July, 1941. T.  A. Henderson, Clerk Superior 
Court." 

And thereupon, on 7 July, 1941, the clerk of the Superior Court 
transmitted to Judge W. J. Bone the papers in the cause with the fol- 
lowing letter: (not necessary to be set forth). 

On 19 July, W. D. Hughes, Trustee, served notice on all the interested 
parties, as follows: "Take notice that the undersigned will on Friday 
morning, July 25, AD., 1941, at  9 :30 o'clock A.M., appear before and 
apply to the Honorable Walter J. Bone, Judge holding the Courts of the 
Eighth Judicial District, at the Superior Court, Yew Hanover County, 
for an Order or judgment confirming the sale of the lands and premises 
belonging to the Plaintiff, W. N. Harriss, and one of the defendants, 
Frances L. Harriss. The said sale having been made by George H. 
Howell, Commissioner, on the 3rd day of June, 1941, and no objections 
and no raise in bid having been made within 10 days of said sale," etc. 

On 11 July, Judge Bone, in the Superior Court, entered a judgment, 
in part, as follows: "Upon consideration of the appeal the Court is of 
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the opinion that, notwithstanding the provision to the contrary in the 
decree of foreclosure, the Superior Court Judge having appointed a 
commissioner to make the sale the question of the confirmation of said 
sale is one which must be considered and passed upon by the Judge dele- 
gated to the Clerk even by consent. The Court, therefore, is further of 
the opinion that the Clerk had no jurisdiction to determine the matter 
or to make the order of resale. No motion has been made before the 
undersigned for a confirmation of said sale or for a resale under the 
.provisions of C. S., 598. I t  is therefore, Ordered that the Order of 
Resale heretofore made by the Clerk be and the same is hereby set aside 
and declared null and void. This the 11th day of July, 1941." 

At the July Term, 1941, the following order or judgment was ren- 
dered: "This cause comes on to be heard before the undersigned Judge 
holding the Courts of the Eighth Judicial District, upon motion of the 
defendant W. D. Hughes, Trustee, for confirmation of the sale held by 
the Commissioner on June 3rd, 1941. Notice of mid motion was caused 
by the defendant to be served on George H. Howell, Trustee; Frances L. 
Harriss, W. N. Harriss; Hargrove Bellamy, Mayor of the City of Wil- 
mington, and Addison Hewett, Chairman of the Board of County Com-. 
missioners of New Hanover County. No notice was served on any of 
the other parties. The motion was heard in the Superior Court Room 
of New Hanover County on Friday, July  25th, 1941, at  9:30 A.M., 
and at  said hearing the defendant W. D. Hughes, and his counsel, A. A. 
Lennon; the plaintiff W. N. Harriss and his attorr,ey E. K. Bryan; and 
the Commissioner, George H. Howell, were present. A regular Criminal 
Term of Superior Court of New Hanover County convened on Monday, 
July 21st, 1941, with the undersigned Judge pretliding, and said term 
had not adjourned at  the time of the hearing of this motion. Hon. 
E. E. Bryan, Attorney for the Plaintiff, announced that he is making a 
special appearance and moving to dismiss the motion on the ground that 
no proper notice of said motion has been served upon him or his client, 
and that the Court has not jurisdiction to hear the motion. The said 
motion of plaintiff's attorney is denied, and plaintiff excepts. State- 
ment of said counsel that he was making a special (3ppearance was made 
after the Court had heard affidavits read by defendant's counsel and 
testimony of the Commissioner, and after the Cou1.t had intimated that 
it would order a re-sale; however, up to that point plaintiff's counsel 
had not been called upon for any statement, and it had not become neces- 
sary for him to make any. After considering the matter upon the 
affidavits filed, and after hearing the sworn testimony of the Commis- 
sioner, in addition to his report, the Court is of the opinion that the 
sale ought not to be confirmed, and that a resale should be ordered. The 
Commissioner stated to the Court, in open Court, that at the time his 
name was put in the consent judgment as Commissioner he had no 
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knowledge that same was being done; that he is related to the plaintiff 
and that he feels embarrassed by reason of such relationship in acting 
as Commissioner, and would like to be relieved of further duties in the 
matter. I t  is now, Therefore, by the Court, Ordered, Adjudged and 
Decreed that a re-sale of the property described in the complaint, and in 
controversy in this action, be had, and that George H. Howell, a Com- 
missioner heretofore appointed under the terms of said consent judgment 
be, and he is hereby, relieved of further duty, and in his place and stead 
J o s e ~ h  W. Ruark and E. J. Prevatte are hereby appointed as Commis- 
sioners to make said re-sale, they being found by the Court to be fit and 
competent Con~n~issioners for said purpose. I t  is Further Ordered and 
Adjudged, that said re-sale be held on the 15th day of August, 1941, a t  
twelve o'clock, noon, at  the Third Street Court House Door, in the City 
of Wilmington, New Hanover County, North Carolina, and that prior to 
the date of the re-sale the Commissioners are hereby directed to post a 
notice of said re-sale at said Court House Door and at  three other places 
in the City of Wilmington; that they cause to be published a notice of 
said re-sale in the Wilmington Star-Xrws,  a newspaper published in 
New Hanover County, once a week for two weeks, and further that said 
Commissioners shall cause to be printed and distributed a reasonable 
number (the number to be left to the discretion of the Commissioners) 
of handbills, giving notice of the time and place of said re-sale, and 
further that said Commissioners shall report their proceedings to the 
Court for confirmation. Walter J. Bone, Superior Court Judge." 

To the foregoing order or judgment the plaintiff and Meares Rarriss 
excepted, assigned error, and appealed to the Supreme Court. 

E. K.  Bryan  f o r  plaintif.  
ATo counsel f o r  defendants. 

CLARKSON, J. The plaintiff contends that the question presented is: 
"Under the Statutes of North Carolina, was the Judge vested with juris- 
diction to hear this matter when not calendared for hearing at the July 
Criminal Term, 1941, of the Superior Court of New Hanover County?" 
We think so. under the facts and circumstances of this action. 

The second assignment of error challenges the correctness of the ruling 
of the court in changing a consent decree, without first obtaining the 
consent of all interested parties thereto, and without its being done at a 
regular term when the Ease was caiendared. Neither of these conten- 
tions can be sustained. 

The original consent judgment, when the case was in the Superior 
Court, required the clerk to do certain things, but it went further and 
stated: ('It is further Ordered, Adjudged and Decreed by the Court, by 
consent, that this cause is retained onlyfor snch other and further orders 
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as the Court may determine should be made relative to a re-sale by the 
Commissioner and the confirmation of the sale bv the Clerk." 

In the opinion of the commissioner, after reciting the facts in his 
report, it is said: "The ends of justice will best be preserved by a re-sale 
of said land and premises, and your Commissioner so recommends." 
1J'pon this report, the clerk ordered the property to be readvertised and 
sold, "the sale heretofore made by the Commissioner, be not confirmed." 

N. C. Code, 1939 (Michie), sec. 598, in part, is as follows: "Sales 
made by receivers or commissioners appointed by the superior court, 
unless governed by the provisions of Consolidated Statutes, sectio; two 
thousand five hundred and ninety-one, as amended, may after ten days 
from the date of sale, in the absence of objection 0:. raise in bid, be con- 
firmed, or in case of objection or raise in bid, re- ales may be ordered, 
without notice, in chambers in  any county in  the judicial district, in  
which the proceedings are pending, by the resident judge or the judge 
holding the courts of said district; but this shall not diminish the power 
of the court in term time to act in such matters as now provided by law 
where no order has been made under this section." 

Section 637: "Whenever a civil action or special proceeding begun 
before the clerk of a superior court is for any ground whatever sent to 
the superior court before the judge, the judge has jurisdiction; and it is 
his duty, upon the request of either party, to proceed to hear and deter- 
mine all matters in controversy in such action, unless i t  appears to him 
that justice would be more cheaply and speedily administered by sending 
the action back to be proceeded in before t,he Clerk, in which case he may 
do so." Hall v. Artis, 186 N .  C., 105; Wynne v. Conrad, ante, 355. 

We think that the consent decree, liberally construed, gives the court 
supervisory power in the matter. 

I n  Hales v. Land Exchange, 219 N .  C., 651 (851-2), it is writ,ten: 
"The consent judgment, in s; far  as it pertained to the sale of the land, 
was an interlocutory order in the cause, and has validity because of the 
approval of the judge, and was subject to modification by the judge like 
any other such order, provided it did not infringe upon the rights of the 
parties. See Fowler v. Winders, 185 N. C., 105, 116 S. E., 177. Com- 
pare Coburn v. Comrs., 191 N. C., 68, 131 S. E., 3713. No encroachment 
upon rights of parties appears." 

In  Coburn v. Comrs., supra, it is held: When a consent judgment 
reserves the cause for further orders, the court may thereafter modify 
the order or judgment as conditions be made to appear, to make such 
change or modification in conformity with justice and the legal rights 
of the parties. 

The appealing plaintiff says that he mas not given proper notice. We 
think the facts set forth in the order or judgmen.: of the court below 
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showed a waiver. The consent decree says that  the commissioner 
(George H. Howell) "Shall advertise the same a t  the Court House door 
and three other public places in  the County of New Hanover for thir ty 
days prior t o  the date of sale and for once a week for four successive 
weeks in a newspaper published in the City of Wilmington," etc. 

The order or judgment appealed from says: "The Commissioner 
stated to the Court, i n  open Court, that  a t  the time his name was put in 
the consent judgment as Commissioner he had no knowledge that  same 
was being done; that  he is related to the plaintiff and that  he feels 
embarrassed by reason of such relationship in acting as Commissioner, 
and would like to be relieved of further duties i n  the matter." On this 
statement, the court below relieved Mr. Howell of further duty in the 
matter, "And in his place and stead Joseph W. Ruark  and E. J. Prevatte 
are hereby appointed as Commissioners to make said re-sale, they being 
found by the Court to be fit and competent Commissioners for said 
purpose.'' 

The order only requires publication once a meek for two weeks in a 
newspaper. We think i t  should give thir ty days, etc., as required in the 
consent decree and four successive weeks in the newspaper. 

F o r  the reasons given, the judgment in the court below is 
Modified and affirmed. 

ROBERT E. CATO ASD WIFE, MARGARET E. CATO, v. HOSPITAL CARE 
ASSOCIATION, INC. 

(Filed 10 December, 1941.) 

1. Appeal and Error § 3& 

Where the charge of the court is not in the record it will be presumed 
that the court correctly charged the law applicable to the evidence. 

2. Insurance S 41- 
When insured introduces the certificate of insurance, offers evidence 

that the policy was kept in force by payment of premiums and that 
insured had filed claim for loss covered by the insurance, insured estab- 
lishes a prima facie case and insurer has the burden of proving defenses 
relied on by it. 

3. Insurance 9 3lc-Policy will not be forfeited for misrepresentations in 
application filled out by insurer's agent when insured has no knowl- 
edge thereof and was unable to read application. 

Insured testified that she correctly answered the only two questions 
asked her by insurer's solkiting agent, that the agent filled out the appli- 
cation, that she signed same without reading it because eye trouble pre- 
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vented her from reading, and that at  the time she mas wearing dark 
glasses. The jury found, upon competent sustaining evidence, that the 
agent inserted in the application answers to certain questions without 
the knowledge of insured. Held: Insurer may not assert the falsity of 
such answers in the application as misrepresentations entitling it to a 
forfeiture of the policy. 

APPEAL by defendant from Ervin, Jr., Special Judge, and a jury, at 
Extra 3 March Civil Term, 1941, of MECKLENRURQ. N O  error. 

This was a civil action originally tried before G. W. Denny, justice 
of the peace, Charlotte Township, Mecklenburg County, N. C., on 19 
December, 1939. Defendant appealed to the Superior Court of Mecklen- 
burg County. The action was tried before S. J. Ervin, Jr., Special 
Judge, and a jury, at  the Extra 3 March Civil Term, 1941, of the 
Superior Court of Mecklenburg County. The case proceeded to trial 
before the judge and a jury which was duly selected and impaneled. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the plaintiff, at  the time of making application for the 
certificate in suit, subject to any medical or physical condition which 
could require medical or surgical treatment ? Ails. : 'No.' 

"2. I f  SO, did the plaintiff fully and fairly disclose all the facts in 
regard thereto to the defendant's agent, at the tiine the application was 
made? Ans. : 

"3. Had the plaintiff, before making application for the certificate in 
suit, consulted a doctor, or received medical or silrgical treatment from 
a doctor, for illness or injury? Ans. : 'Yes.' 

''4. I f  SO, did the plaintiff fully and fairly disclose all the facts in 
regard thereto to the defendant's agent at  the time the application was 
n,ade? Ans. : 'Yes.' 

' 5. Did the plaintiff, at  the time of making application for the certifi- 
cate in suit, have any abnormality of the eyes or ears? Ans. : 'Yes.' 

"6. I f  so, did the plaintiff fully and fairly disclose all the facts in 
regard thereto, to the defendant's agent, at  the tiine the application was 
made? Ans. : 'Yes.' 

"7. Did the plaintiff, at  the time of making application for the certifi- 
cate in suit, have any physical deformity, infirmity or disability? Ans. : 
'No.' 

"8. I f  so, did the plaintiff fully and fairly disclose all the facts in 
regard thereto to the defendant's agent at the time the application was 
made ? Ans. : . .... . . ... . .. 

''9. Did the plaintiff, before applying for the (certificate in suit, ever 
have rheumatism, tuberculosis, heart disease, disease of the kidneys, 
cancer, syphilis, nervous disorder, arthritis, mental disability, ulcers, 
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abscesses, wounds, varicose veins, epilepsy, diabetes, or disease of the 
bones ? Ans. : 'No.' 

"10. Was the plaintiff, at  the time of applying for the certificate in 
suit, in good, health? Ans. : 'Yes.' 

"11. If not, did the   la in tiff fully and fairly disclose all the facts in 
regard thereto to the defendant's agent at  the time the application was 
made? Ans. : 

"12. Were the statements in plaintiff's application for the certificate 
in suit relating to the matters mentioned in Issues 1, 3, 5, 7, 9, and 10, 
inserted in said application by the defendant's agent without the knowl- 
edge of the plaintiff? Ans. : 'Yes.' 

"13. Was the plaintiff prevented from reading her application for the 
certificate in suit and from having the same read to her by the fraud of 
the defendant's agent ? Ans. : 'No.' " 

The following judgment was rendered by the court below: 
"This cause coming on to be heard before the undersigned presiding 

Judge and the jury, upon the iusfies appearing in the record; and it 
appearing to the Court that the defendant has judicially admitted, in 
open Court, that the defendant issued to the plaintiffs the Certificate of 
Insurance (dated February 21, 1939) offered in evidence by the plain- 
tiffs as Plaintiffs' Exhibit # 2 ;  and it further appearing to the Court 
that the plaintiffs have judicially admitted, in open Court, that the 
plaintiff, Margaret E .  Cato, signed an application for said Certificate of 
Insurance dated February 21, 1939, in words and figures as appears in 
the paper writing marked Defendant's Exhibit No. 1; and it further 
appearing to the Court that the plaintiffs and the defendant have judi- 
cially admitted, in open Court, that on or about May 23, 1939, the 
plaintiff, Margaret E .  Cato, was admitted to a hospital and that she 
thereafter received medical and surgical attention and hospital treatment, 
and that she is entitled to recover of the defendant the sum of $109.00 
in the event, and only in the event the defendant is liable to her upon 
the Certificate of Insurance in controversy, which the defendant ex- 
pressly denies; and it further appearing to the Court that the defendant 
has judicially admitted, in open Court, that the plaintiff, Margaret E. 
Cato, furnished the defendant written proof of her said treatment and 
claim, on or about June 1, 1939, and that on or about June 1, 1939, the 
defendant refused to pay said claim and denied liability therefor, upon 
the contention that the plaintiff, Margaret E. Cato, had made false 
statements with reference to material matters in her application for said 
certificate, and that the defendant was not liable upon said certificate 
by reason thereof; and it further appearing to the Court that the parties 
have judicially admitted, in open Court, that on or about the said first 
day of June, 1939, the defendant tendered to the plaintiffs the sum of 
$9.00, being the amount of premiums paid by the plaintiffs to the 

16-220 
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defendant upon the certificate in suit, and demanded that the plaintiffs 
surrender said certificate for cancellation; and it further appearing to 
the Court that the plaintiffs refused to accept said tender of said sum 
and refused to surrender said certificate to the defendant for cancella- 
tion, the plaintiffs insisting that said certificate was valid and binding 
obligation on the part of the defendant, and that the defendant was 
liable to the plaintiff, Margaret E. Cato, thereupon-which the defend- 
ant denied; and it further appearing to the Cour.:, and the Court finding 
as a fact, that the jury have returned the verdict which appears in the 
record; and it further appearing to the Court, and the Court finding as 
a fact, that upon the return of said verdict the defendant moved for 
judgment in favor of the defendant, upon the authority of the case of 
I n m a n  v. T h e  W o o d m e n  of the  Wor ld ,  211 N .  C., 179, and Equitable  
L i f e  Assurance Society  of the United States  v. .4shby, 215 N .  C., 280; 
and the Court being of the opinion that said motion should be denied and 
that judgment should be rendered herein in favor of the plaintiff, Mar- 
garet E. Cato, upon the authority of the cast! of C o x  v. Assurance 
Society ,  209 N. C., 782, and upon the author it,^ of Williston on Con- 
tracts (Rev. Ed.), Vol. 111, Sec. 751 : 

"Now, Therefore, it is hereby Considered, Ordered and Adjudged by 
the Court herein, as follows : 

"1. That the plaintiff, Margaret E. Cato, do have and recover judg- 
ment of the defendant, Hospital Care Association, Incorporated, for the 
sum of $109.00, together with interest on said sum from the first day of 
June, 1939, until paid, and the costa of this action, to be taxed by the 
Clerk of this Court; 

"2. That the prayer of the defendant for cancellation of the Certificate 
of Insurance in suit be, and the same is hereby denied. S. J. Ervin, Jr., 
zudge Presiding." 

The defendant made certain exceptions and assignments of error and 
appealed to the Supreme Court. They, with the necessary facts, will be 
set forth in the opinion. 

J o h n  N e w i t t  for plaintiffs. 
J o h n  T .  Manning for defendanf .  

CLARKSON, J. The defendant appellant contertds that the lower court 
committed error by not rendering judgment on the verdict for the 
defendant appellant and by signing the judgment. We cannot so hold 
on the record. 

The charge of the court below is not in the record, and it is well 
settled in this jurisdiction that it is assumed that the court below charged 
the law applicable to the facts. iVaynard v. Holder, 219 N .  C., 470 
(471). 
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The evidence is to the effect that the agent of the defendant went to 
the home of plaintiffs, on 21 February, 1939, and applications for cer- 
tificates of membership were signed by plaintiffs and afterwards sent by 
the agent to defendant company and policies were issued. The action 
is brought on this certificate or policy. Plaintiffs paid the agent $4.50 
at the time of the application, a quarterly payment on the policy. The 
service was hospital care. While the policy mas in force the plaintiff, 
Margaret E. Cato, was operated on for appendicitis. The hospital and 
surgical bills totaled $109.00, for which plaintiffs instituted this action, 
after defendant had denied liability. 

I t  was contended by defendant that the feme plaintiff answered certain 
questions in the application or certificate falsely, which were material 
to the validity of the policy. The feme plaintiff denied this. She testi- 
fied that she at  the time the certificate was signed, wore dark glasses 
and she could not see real good. "I am not able to read fine print-1 
can't even read normal print. . . . I will be 59 years old my next 
birthday. . . . I have ten living children and one dead. The hos- 
pital did furnish service to me during the time of my appendicitis opera- 
tion. The Hospital Care Association has never furnished me any hos- 
pital service. . . . He (the agent) asked me had I had a doctor in 
the last six months and I told him no, I had not had a doctor in a year. 
He  asked me if I thought I was in good health. I said I thought I mas 
as far as my age would permit. I will be 59 my next birthday. He  did 
not read anything else or ask me any other questions that I can recollect. 
I was not able to read the paper which I signed. (The Court) : You 
say he asked you just two questions, one was whether you had had a 
doctor in the last six months? Ans.: Yes, sir. (The Court) : And the 
other was whether you were in good health? Ans. : Yes. (The Court) : 
And you told him that you had not had a doctor in the last six months 
and that you were in good health for your age? Ans. : Yes, sir. . . . 
Q. Mrs. Cato, look at that and see if that is your signature (handing 
witness a paper writing, Defendant's Exhibit 2). Ans.: You go ask 
him, I can't see what that word says. Please ask him, will you? I 
recall signing the application that night. Q. Did you ask Mr. Ritch to 
read this over to you? Ans.: No, 1 trusted him. Q. Did you ask any 
of your children to read it over to you? ,4ns.: No, I trusted Mr. Ritch. 
I just took his word for it and signed the paper. Q. And you did not 
know whether the answers to these questions were right or wrong? Ans. : 
I didn't even know there was any questions to be asked, only the two 
he asked me. I knew he asked me two ?" 

The insurance certificate, or application, was introduced in evidence 
by plaintiff Margaret E. Cato, the beneficiary. The premium was paid 
and the certificate was in force at the time of the need for hospitaliza- 
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tion. The medical and hospital bill was for $109 00. The plaintiffs had 
filed proper proof and the defendant had denied liability, a prima facie 
case was made out against defendant. 

I n  Lyons v. Knights of Pythias, 172 N. C., 408 (410), it is said: "On 
proof of the death of the member, presentation of the policy by the 
beneficiary and denial of any liability by the company, a prima facie 
right of recovery is established, and defendant, claiming to be relieved by 
reason of nonpayment of dues or other like default, has the burden of 
proof in reference to such defenses. Harris v. Junior Order, etc., 168 
N. C., 357; Willcie v. National Council, 147 PIT. C., 637; Doggett v. 
Golden Cross, 126 N .  C., 477 (480)." Creech v. lYoodmen of the World, 
211 N.  C., 658 (660) ; Blackburn v. Woodmen of the World, 219 N.  C., 
602 (606). 

I n  Cox v. Assurance Society, 209 N .  C., 778 (782), this Court said: 
"It is a well settled principle in this jurisdiction that an insurance com- 
pany cannot avoid liability on a policy issued by it by reason of any 
facts which were known to it at  the time the policy was delivered, and 
that any knowledge of an agent or representative, while acting in the 
scope of the powers entrusted to him, will, in  the absence of fraud or 
collusion between the insured and the agent or representative, be imputed 
to the company, though the policy contains a stipulation to the contrary. 
Follette v. Accident Assn., 110 N.  C., 377; Fishblatc v. Fidelity Co., 
140 N.  C., 589; Short v. Ins. Co., 194 N. C., 649; Laughinghouse o. 
Ins. Co., 200 N.  C., 434; Colson v. Assurance Co., 207 N .  C., 581; 
Barnes v. Assurance Society, 204 N.  C., 800, and cases there cited." 
Peebles v. Guano Co., 77 N .  C., 233 (237) ; Alpha Mills v. Engine Co., 
116 N. C., 797; Williston on Contracts (Rev. Ecl.), Vol. 111, sec. 751, 
supra. 

The answers to certain issues in favor of plaintiffs fully support the 
judgment. On the verdict we think the judgment correct. 

The defendant's agent, as was found by the jury (and there was com- 
petent evidence to sustain the finding), inserted in the certificate or 
application certain answers to questions, without the knowledge of plain- 
tiff. The defendant may not now assert the falsity of the answers. 
Whitekurst v. Ins. Co., 149 N.  C., 273; Currie v. Malloy, 185 X. C., 
206 ; Lunn v. Shermer, 93 N .  C., 164. 

The cases of Inman v. Woodmen of the Wcrld, 211 N.  C., 179, 
and Assurance Society v. Ashby, 215 N.  C., 280, are not applicable to 
the facts in the present action. 

This contract and loss occurred before the Hospital Insurance Act of 
1941, ch. 338. 

For the reasons given, we find no prejudicial or reversible error on 
the record. 

No error. 
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ERNEST COY HILL BY HIS SEXT FRIEXD, COY HILL, v. 1,. 0. MOSELEY 
AND WIFE, SALLIE MOSELEY. 

(Filed 10 December, 1941.) 

1. Animals § 3- 

One who keeps on his premises a domestic animal of known vicious 
propensity is responsible in law to another whom he has wrongfully 
exposed to danger of attack by such animal, and who has been injured 
thereby. 

2. Same- 
The evidence, considered in the light most favorable to plaintiff, tended 

to show that defendants kept a bull which they had reason to know was 
vicious, that plaintiff was employed by defendants and was told by his 
superior to drive the cows out of the lot to the pasture, and that when 
plaintiff entered the lot he was attacked and seriously injured by the bull. 
Held: The evidence was sufficient to be submitted to the jury on the 
question of liability. 

While evidence of an animal's reputation is incompetent to show, 
directly, vicious propensity of the animal, such evidence is competent to 
show knowledge on the part of the owner that the animal was vicious 
and to corroborate the testimony of witnesses who have sworn to the fact 
of viciousness. 

4. Same- 
In order to establish the vicious character of a domestic animal it  is 

not required that the animal should have previously inflicted actual injury 
upon a person, but i t  is sufficient if i t  is made to appear that the animal 
had theretofore attacked persons and that injury mas prevented only by 
prompt resort to counter measures. 

5. Same- 
The viciolis propensity of an animal must he unequivocal, bnt it  is not 

required that the animal be malicious, since the propensity is  vicious if 
i t  tends to harm, whether manifested in play or in anger. 

STACY, C. J., concurring in result. 
WINBORNE, J., joins in concurring opinion. 

BPPEAL by  defendants f r o m  Thompson, J., a t  M a y  Term,  1941, of 
LENOIR. 

T h i s  action was brought by  the  plaintiff t o  recover damages f o r  a n  
i n j u r y  sustained through the  at tack of a vicious bull harbored or kept  by  
defendants on the  premises where plaintiff was required t o  work. T h e  
alleged negligence consisted in exposing plaintiff t o  at tack by  the  animal  
whose vicious propensities were known, o r  should have been known, to  
defendants but  of which plaintiff was unaware. 
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The evidence, taken in the light most favorable to plaintiff, tends to 
show that defendants owned a farm as tenants by entirety, and thereon 
conducted farming operations and a dairy and owned a herd of cattle, 
among them the Guernsey bull whose conduct gave rise to this action. 

Plaintiff, a lad of thirteen years, living on the M oseley farm, had been 
employed by Moseley previously, and on the day before had been 
assisting in baling oats. Moseley told him to return next day, which he 
did, and was then told by Moseley to help the milkman, Lee Garris, 
whereupon plaintiff reported to Garris and asked him "what was his 
job." Garris told him the first thing was to pui; the cows out of the 
lot into the pasture, and to drive them out of the lot. The lot contained 
the bull and forty or fifty cows and opened through a gate into a lane 
which led to the pasture a quarter of a mile away. The plaintiff entered 
the lot to open the gate and drive the herd through, as he was told to do, 
with the following result: "I heard something behind me and looked 
and he was about as close to me as from me to where the Judge is sitting, 
about 1% yards; he was coming about as fast as he could, I guess, 
charging." 

"I started to run as quick as I could but he caught me and struck me 
in the lower part of my back. He  picked me up and sorter tossed me in 
the air and then he caught me and shook me. 1 was all tangled up on 
his head and he shook me off and then he began sorter rolling me toward 
the fence on the ground." 

"It felt like he knocked me a right good little ways, but I don't reckon 
it was over two or three yards. When he hit me first he caught me 
before I hit the ground and I fell on his head. :He pushed and rolled 
me on the ground about 25 or 30 yards; he rolled me about to the fence 
and I began screaming for help as soon as I saw him coming and Mr. 
Glover and Lee Garris came running and I was about to the fence when 
he stopped and backed off; I tried to run and fell down and began hob- 
bling to the fence and when I got the gate Mr. Glover lifted me over 
and took me to the car. Mr. Glover and Mr. Cawis did not go in the 
lot while he was attacking me." 

Testimony as to the vicious disposition of the hull came principally 
from those who had been tenants on the farm and who had observed his 
habits. One who had previously handled the bull for defendants testi- 
fied that he was dangerous, that he had had to jump the fence to get out 
of the way when the bull tried to attack him, that he had been compelled 
to use a pitchfork on him to make hini move off, and that Mr. Moseley 
saw how he had to handle him. Mrs. Moseley told him to kill the bull 
rather than let the animal hurt him. 

There was further testimony from former tenants on the farm that 
the bull was "mean and bad" both by reputation rind in fact, and that 
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"he would fight you"; that on one occasion a bulldog had to be put after 
him to protect a man plowing in the field; that one tenant deemed it 
necessary to stand guard while his wife did the family washing; that 
the bull had attacked a tenant house and torn away the steps, "hooked 
the garden posts off and hooked the chimney, and you could feel the jar 
of it in the sitting room and then he went around to the front room and 
started to go in there and I went around to the end room and Mrs. Wells 
told me to shoot him and I shot him." The load was No. 6 shot and 
did no serious damage. 

Witnesses testified that they had told Mr. and Mrs. Moseley of the 
dangerous character of the animal, and asked that he be kept up. 

There was evidence of the nature and extent of plaintiff's injuries, 
medical and surgical experts pronouncing it permanent. 

The defendants, in apt time, made motions for judgment as of nonsuit, 
for the denial of which they excepted. Issues having been answered in 
favor of plaintiff, judgment was rendered thereon, and defendants ex- 
cepted and appealed, assigning errors. 

J .  A. Jones  for plaint i f f ,  appellee. 
S u t t o n  C% Greene for defendants ,  appellants.  

SEAWELL, J. One who keeps on his premises a domestic animal of 
known vicious propensity is responsible in law to another whom he has 
wrongfully exposed to danger of attack by such animal, and who has 
been injured thereby. H a r r i s  v. Fisher ,  115 N .  C., 318, 20 S. E., 461; 
Harper, The Law of Torts (1933), sec. 175; 2 Cooley, The Law of Torts 
(4th Ed., 1932)) sec. 267; 2 Am. Jnr., sec. 63. 

Under most authorities, injuries to persons by domestic animals whose 
vicious propensities are known to the keeper are classified as strict torts 
without reference to the principles governing negligence cases. Harper, 
Torts, sec. 171, p. 358; 1 Hale's P. C., 439, Par t  I, c. 33. "If notice of 
viciousness is present the owner of animals is liable irrespective of negli- 
gence or care on his part in keeping the animal . . ." Harper, 
Torts, sec. 171, p. 359. Strict liability obtains under this doctrine 
although the invasion of interest is unintended and nonnegligent. But 
we do not wish to become involved in  a doctrinal discussion of distinc- 
tions which may lose their aptness according to the circumstances of the 
particular case when not involved on the record before us. Hence, we 
need not now discuss or decide the extent to which this doctrine is 
applied in this State. See B a n k s  v. Maxwel l ,  205 N. C., 233, 171 S. E., 
70; and Rec tor  v. Coal Co., 192 N .  C., 804, 136 S. E., 113. I n  the 
instant case a distinction may be drawn from the fact that the animal 
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was under proper confinement and plaintiff was sent into the enclosure 
and exposed to the danger by defendants' servant in charge. 

The great and affectionately remembered Brogrden, in his classic opin- 
ion in  Banks v. Maxwell, supra, lays down the requisites establishing 
liability as follows: ". . . a person injured. by a domestic animal, 
in  order to recover damages, must show two essential facts: (1)  'The 
animal inflicting the injury must be dangerous, vicious, mischievous or 
ferocious, or one termed in law as possessing a vicious propensity.' (2)  
'The owner must have actual or constructive knowledge of the vicious - 
propensity, character and habits of the animal.'" Applicable to the 
case at  bar, we may add that the injury must have been brought about 
by the breach of some duty owed the plaintiff by the defendant. Lander 
v. Shannon, et ux., 148 Wash., 93, 268 Pac., 145, 

I n  Judge Brogden's opinion our attention is called to the fact that 
in cases like this the conditions of liability remain substantially as they 
were under the Mosaic law; it must be made known to the owner that 
the bull was "wont to push with his horn in time past." We may take 
it that the bull, after these trivial four thousand <years, is much the same. 
But the product of artificial bodies like courts is not stabilized by ances- 
tral genes, and the law has undergone some refinements which the able 
argument of counsel for defense compel us to notice. They relate to the 
development of plaintiff's case in the lower court. 

Defendants have excepted to the admission of evidence relating to the 
animal's reputation. I t  is true that such evidence is generally held 
incompetent to show, directly, the vicious propensity. Fowler v. Helck, 
278 Ky., 361, 128 S. W. (2d), 564; 3 C. J. S., Animals, see. 175, p. 1276; 
2 Am. Jur., Animals, see. 82. I t  is nevertheless competent and admis- 
sible in two aspects: to show scientw or knowledge thereof on the part 
of the owner or keeper; and to corroborate the testimony of those who 
have sworn to the fact of viciousness. McCulla,. v. Williams, 217 Ala., 
278, 116 So., 137; Davis v. Mene, 52 Cal. App., 368, 198 Pac., 840; 
2 Wigmore, Evidence (3d Ed., 1940), see. 251, rmd see also 5 Wigmore, 
op. cit., see. 1621, and cases cited; 3 C. J. S., Animals, see. 175, p. 1277. 

Standing on Banks v. Maxwell, supra, and the interpretation of bovine 
conduct there presented, the defendants point out that there is no evi- 
dence the Moseley bull ever injured anyone by "push with his horn" 
or otherwise. This would seem to be a valid argument under early 
cases, in which that doctrine is expressed in the statement "that ever3 
dog is entitled to one bite" or "one worry." Harper, Torts, see. 172, 
p. 361. But the doctrine no longer obtains; Fowler v.  Helck, supra; 
Restatement, Torts (1938), sec. 509, comment g.-certainly not in this 
State. Banks v. Maxwell, supra; C'ockerham 2 1 .  Nixon,  33 N .  C., 269. 
Under the modern view trial courts undertake to judge of the vicious 
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propensities of animals by their behavior, although it may fall short of 
actual injury. 2 Cooley, Torts (4th Ed., 1932), see. 266, p. 54, and cases 
cited. Under that rule we can scarcely put it to the credit of the Moseley 
bull that prompt coordination of presence of mind and absence of body 
sometimes saved his keeper from disaster, or that, on separate occasions, 
the timely intervention of a bulldog, pitchfork, and shotgun saved his 
record from eraver demerit. Those who knew him best feared him most. - 
Where he held court, his human acquaintances made no plea to the 
jurisdiction, but promptly sought a change of venue. 

The evidence of vicious propensity must be unequivocal. But we are 
not required to explore the psychology of the bull-if he has any-to 
determine whether his intentions are amiable or malicious. The pro- 
pensity is vicious if it tends to harm, whether manifested in play or in 
anger, or in some outbreak of untrained nature which, from want of 
better understanding, must remain unclassified. 2 Am. Jur., Animals, 
see. 48, p. 730. Counsel for plaintiff insists the evidence tends to show 
that the Moseley bull, on occasion, went somewhat beyond the legitimate 
expression of buoyancy accorded to his kind as normal and innocent in 
the former opinion of the Court. With this we are inclined to agree. 

Careful examination of the evidence in detail seems to indicate that 
all the essentials to establish liability on the part of the defendants are 
present. The weight to be given the evidence was a matter for the jury. 

We find 
No error. 

STACY, C. J., concurrilfg in result: The jury has found upon compe- 
tent evidence and under a charge free from reversible error, notwith- 
standing some inexactness, that the plaintiff was injured by the negli- 
gence of the defendants as alleged in the complaint and that he himself 
was not contributorily negligent. This is as far  as we are required to 
go in upholding the judgment on the present record, and in my opinion, 
it is as far  as we ought to go. Such was the theory of the trial, and it 
accords with our previous decisions on the subject. Banks v. Maxwell, 
205 N .  C., 233, 171 S. E., 70; Rector v. Coal Co., 192 N .  C., 804, 136 
S. E., 113; Hallyburton v. Fair Assn., 119 N. C., 526, 26 S. E., 114. 
There is a difference between keeping domestic animals and wild beasts, 
or beasts which are naturally vicious. 8. v. Smith ,  156 N .  C., 628, 
72 S. E., 321; Buckle v. Holmes, 2 K.  B., 125, 54 A. L. R., 89; 2 ,4m. 
Jur., 724, et seq. 

WINBORNE, J., joins in this opinion. 



490 I N  T H E  SUPREME COTRT. [220 

JARVIS COOPER, MILES COOPER, MARIE COOPER, MARGARET 
COOPER, WILLIAM COOPER, W. L. COOPElR, C. M. COOPER, J. C. 
COOPER, C. D. COOPER, MARY COOPER TI-IOMPSON, MRS. ZENAS 
JENNINGS, MRS. J O S E P H  TUTTLE, MRS. MARY EVANS, MRS. 
CLARA B. COOPER, BZRS. LUTHER THOMPSON AND THE E. L. 
COOPER HEIRS, V. NRS. W. H.  H.  COOPER. 

(Filed 10 December, 1941. ) 

Estates § Od- 
Where a life tenant has permitted the lands I:O be sold for nonpayment 

of taxes and has failed to redeem same within one year of sale, the 
remaindermen are entitled to have the life estate declared forfeited in 
their suit thereafter instituted, C. S., 7982, and the fact that after the 
institution of the suit the life tenant pays the taxes, interest and penalties, 
does not affect the forfeiture. 

SEAWELL, J. ,  dissenting. 

APPEAL by plaintiffs from Burgwyn,  Special Judge,  at May Term, 
1941, of PASQUOTANK. 

Civil action to declare life estate forfeited-C,. S., 7982. 
The court below, "by agreement of all partieii concerned," finds facts 

substantially these : 
Defendant owned a life estate, and plaintiffs the remainder in certain 

land in Elizabeth City, North Carolina, which was sold on 3 October, 
1938, by sheriff of Pasquotank County for nonpayment of taxes due 
said county for the year 1937, at  which sale said county became the 
purchaser thereof, and the sheriff issued tax sale certificate to  the county. 
This action was instituted on 18 October. 1940. Thereafter. on 21 Octo- 
ber, 1940, defendant, the life tenant, paid said taxes, interest and penal- 
ties. Suit to foreclose the tax sale certificate has not been instituted. 

Upon these facts, the court entered judgment dismissing the action at 
cost of plaintiffs, who appeal to Supreme Court and assign error. 

R. Clarence Dozier for plnimfiffs, appellants. 
J .  H e n r y  L e R o y  for defendant ,  appellee. 

WINBORNE, J. The decision in this case is controlled by that in 
Sib ley  v. Townsend,  206 N.  C., 648, 175 S. E., 107, where the Court, 
through Clarkson, J . ,  speaking to the identical question of law presented 
on this appeal, quotes the statute, C. S., 7982, and declares: ('It is con- 
tended by plaintiff that the estate of the life tenant is not forfeited in 
the land until the tax sale certificate is foreclosed by court and the land 
sold by commissioner. We cannot so hold. The statute, supra, in clear 
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language, says, 'If any tenant for life of real estate shall suffer the same 
to be sold for taxes by reason of his neglect or refusal to pay the taxes 
thereon, and shall fail to redeem same within one year after such sale, 
he shall thereby forfeit his life estate to the remainderman or rever- 
sioner' "; and in concluding the opinion, it is said: "In some cases this 
may be a hard rule, but it is the law as written and we must adhere 
to it." 

I n  accordance therewith, the judgment below is 
Reversed. 

SEAWELL, J., dissenting : I f ,  in the development of our jurisprudence, 
we are compelled to proceed on the ratchet principle, we need to go no 
further. We stop with Sibley v. Townsend ,  206 N .  C., 648, 175 S. E., 107, 
although that case admittedly discusses no equities, is inadvertent to the 
fact that there may be equities involved and that the statute penalizing 
the life tenant by loss of his estate on failure to pay taxes or to redeem 
the land was a remedy applied to an evil that no longer exists, and looks 
alone to the forfeiture law without any reference to such changes in the 
taxing laws as compels the court to regard the new complex of laws as 
existing with reference of one part to another-in other words, to be 
read i n  pari materia. Upon examination, we shall find that we are not 
confronted by a harsh law, but with a harsh interpretation of the law. 

Amongst the inquiries leading to a solution of the problem presented 
to the court, it is helpful to ask when, under this law, a termination of 
the life estate in favor of the remainderman takes place. Does it take 
place automatically when the conditions of default transpire, leaving to 
the court only the formality of adjudication? Does the sheriff's sale for 
delinquent taxes and the expiration of one year without redemption by 
the life tenant confer upon the remainderman an indefeasible right to 
have the forfeiture declared? 

Forfeiture of personal property under penal statutes in aid of the 
enforcement of criminal law has been held to operate on the title from 
the commission of the act giving rise to the forfeiture, and judgments 
declaring such forfeiture will relate back to that time so as to anticipate 
or prevent any change in the status of the property which might defeat 
the statute. Henderson's Disfil led Sp i r i t s  t i .  One Hundred  Barrels Dis- 
tilled Spir i ts ,  14 Wall. (U. 8.1, 44, 20 L. Ed., 815; U. S. 11. Stowell ,  
133 U .  S., 1, 33 L. Ed., 555, 10 S. Ct., 244; Fontaine v. Phoenix  Ins .  
Co., 11 Johns. ( N .  Y.), 293. This is referable to a public policy which 
does not prevail in the case of private forfeitures or forfeitures which 
private persons may enforce. Defaults leading to forfeitures of the 
character made possible by the statute under review give to those who 
are ~riviIeged to enforce them only an inchoate right, 21 C. J., 971; 
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Johnson v. Pettit, 1 Cinc. Super, 25; Berry v. Berry, 16 N.  S., 66; 
Gear v. Bullerdick, 34 Ill., 74, and this may be waived, Galloway v. 
Battaglia, 133 Ark., 441, 202 S. W., 836; King v. Mims, 7 Dana (Ky.), 
267; Purton v. Watson, 2 N. Y. S., 661 ; Chafet? v, Foster, 52 Oh. St., 
358, 39 N. E., 947. There is no divestiture of a life tenant's title or 
estate until the final judgment of a court of competent jurisdiction, and 
the termination of the life estate in favor of the remainderman occurs 
at  that time without relation back. 

I think it must follow from this that the mere fact of sale by the 
sheriff for failure or neglect to pay the taxes and the expiration of a 
year without redemption by the life tenant may not, in every case, create 
in the remainderman an unequivocal and indefeasible right to the for- 
feiture. I f  there are equitable considerations imolved upon which the 
jurisdiction of the court may attach it should not be slow to find them. 
Thompson, Real Property, Vol. 5, p. 287 : "Forfeitures are not favored 
in law, and courts eagerly seize hold of any circuinstance by which they 
may be defeated, and where adequate compensatioii can be made, the law 
in many cases, and equity in all cases, discharg~s the forfeiture upon 
such compensation being made." Citizens' Bank v. Grigsby, 170 Miss., 
655, 155 So., 195; Giles v. Austin, 62 N .  Y., 486. 

I n  those states having similar laws nonpayment of taxes by a tenant 
for life or years, through which the remainder is endangered, is regarded 
as a species of waste. Magness v. Harris, 80 A r k ,  583, 586, 98 S. W., 
362, 363; Clark v. Middlesworth, 83 Ind., 240, 249, 250; Thayer v. 
Shorey, 287 Mass., 76, 191 N. E., 435, 94 A. L. R., 307. Waste-that 
is, ordinary waste-may be repaired, and when so repaired a court of 
equity will not decree a forfeiture. Whether or not I am j ~ s t i f i e d ~ i n  
applying this analogy, I am convinced that changed conditions in the 
law, resulting in a different orientation of the parties to the subject 
matter, and their relations to each other, should lead the court to a 
similar conclusion. 

C. S., 7982 (Michie's Code, 1939), appeared as part of chapter 71, 
Public Laws of 1879, the then current act to provide for the "Levy and 
Collection of Taxes." The proceeding then waE8 more nearly i n  rem 
and sale of the land by the sheriff had a significance it does not have 
under the present laws. I f  redemption was not made within one year 
from the sale, the purchaser, on compliance with certain conditions, 
extra curium, was entitled to a deed. Section 39. This provision, with 
which section 54 (containing the forfeiture provision) must be read 
i n  materia, remained substantially unchanged until the enactment of the 
1927 tax foreclosure act, which was the law a t  the time of the alleged 
forfeiture, chapter 221, Public Laws of 1927, and amendments: C. S., 
8037 (Michie's Code, 1935), but which has been superseded by the 1939 
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tax collection act, chapter 310, Public Laws of 1939; C. S., 7971 (209), 
e t  seq. (Michie's Code, 1939). This later law is far more lenient with 
respect to redemption, because the first sale by the sheriff has no more 
significance than to put the purchaser in the position of a lienor as 
represented by his certificate of sale, which he must enforce, as in the 
case of mortgage, by a foreclosure of the equity of redemption. The 
imminence of injury to the remainderman by "disherison" or loss of his 
estate through operation of the first sale has been almost altogether 
removed, since, to secure foreclosure, the purchaser must institute and 
carry to conclusion a suit in which all interested persons must be made 
parties and notified, and thereby the period of redemption for the life 
tenant and others interested is necessarily greatly enlarged. I t  is not, 
therefore, unreasonable that the rigor of a forfeiture should also be 
alleviated. Otherwise, we would be in danger of an attempt to enforce 
the forfeiture after the exigencies to which it was originally intended to 
apply have long been removed. The wide difference between the signifi- 
cance and consequence of the sheriff's sale under the former law, to 
which the forfeiture act, C. S., 7982, obviously relates, is sufficient 
seriously to challenge the present applicability of that law as contended 
for by the plaintiffs. Since laws must be interpreted with a view to the 
evil they are intended to remedy, we must either rationalize it by adapta- 
tion to existing procedure or adopt the contention of defendant, "cessanfe 
rafione, cessat ipsa lex." 

Under a similar statute which allowed the life tenant one year and 
the remainderman two years to redeem from the sheriff's sale, the Arkan- 
sas Court held that where the lands were not redeemed by the life tenant 
during the first year, and the remaindermen did not thereupon redeem 
and assert a forfeiture, but permitted the life tenant to redeem, this con- 
stituted a waiver of the forfeiture by the remaindermen. Galloway v. 
Baftaglia, supra. I think there is little doubt that if under the old law 
the life tenant, after having permitted the sale and the year to pass with- 
out redemption, had procured the purchaser of the land to permit him to 
redeem it by paying the tax, the remainderman having made no effort 
to do so, equity would prevent the forfeiture. Whether this is correct 
or not, the redemption of the land in this case occurred well within the 
time given for such redemption under the new foreclosure law, and it 
is an act which inures to the benefit of the remainderman who, while 
accepting its benefits and without any circumstances of hardship, injury 
or damage, seeks to enforce a forfeiture. 

The remaining question is the applicability to the present case of 
Sibley v. Townsend, supra, and Bryan v. Bryan, 206 N.  C., 464, 174 
S. E., 269, cited therein. Bryan, v. Bryan, supra, merely reiterates the 
former holdings that payment of the taxes by the remainderman is not a 
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condition antecedent to bringing suit. A vital distinction may be made 
between Sib ley  v. Townsend ,  supra, and the case a t  bar because of the 
different factual situation. I n  the case a t  bar the defendant, i n  apt  time, 
that  is to say, before any date a t  which the land!; might be stripped from 
her as well as the plaintiffs, repaired her faul.: and paid the tax. I n  
Sib ley  v. Townsend,  supra, the life tenant not only did not repair the 
fault, but was not even concerned in the case. I t  was between a creditor 
of the life tenant and the remainderman. Thus, i t  is seen that  the ques- 
tion before the Court i n  the instant case-i.e., whether payment of the 
taxes by the life tenant before foreclosure of the tax certificate but more 
than one year after the t ax  sale will amount to redemption sufficient to  
satisfy the s t a t u t e d i d  not arise and could not have been considered 
by the Court i n  that  case. 

F o r  these reasons I think the Court is justified in  applying equitable 
principles to the case and deny the forfeiture. Otherwise, it is  my  opin- 
ion that  the statute should be held functus ojicio; cessantes ratione, 
cessat quoque lex. 

CORA STANBBCK v. WINSTON MUTUAL L I F E  INSURANCE COMPANY. 

(Filed 10 December, 1941.) 

1. Insurance 8 13- 
A contract of insurance will be construed from its four corners to ascer- 

tain and give effect to the intention of the parties as expressed in the 
language used, and its clear and unambiguous terms must be given their 
plain, ordinary and popular sense. 

2. Insurance § 36- 

Construing the contract of insurance in suit from its four corners, i t  is 
held that a limitation set forth in a subsequent part of the policy limit- 
ing insurer's liability to one-fourth the amount otherwise due if insured 
should die from pneumonia within twelve months from the date of the 
policy, applied to a prior provision that insurer should be liable only for  
one-half the amount of the policy if insured should die during the flrst 
six months the policy was in effect, and upon irsured's death from pneu- 
monia within six months from the date of the policy, insurer is liable 
only for one-eighth the face amount of the policy. 

3. Insurance § 13a- 
While rules of punctuation may be used in construing an insurance 

contract to assist in determining the intent of the parties, the punctuation 
or absence of punctuation cannot control its construction as against the 
plain meaning of the instrument. 
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APPEAL by defendant from Phillips, J., at May Term, 1941, of 
RICHMOND. 

Civil action to recover on policy of life insurance. 
The parties having agreed in the court below that the trial judge 

should hear the case, find the facts and state conclusions of law, ('without 
the intervention of a jury," these facts are presented. 

(1)  On 30 September, 1940, defendant Winston Mutual Life Insur- 
ance Company issued to Sandy Stanback, the insured, 27 years of age 
at  his next birthday, its policy of life insurance No. 29298, effective at 
noon on said date, and in which his mother, Cora Stanback, plaintiff 
herein, is beneficiary. I n  the policy the Insurance Company agreed, 
"subject to the terms and conditions below and in the following pages 
hereof, each of which is hereby made a part of this contract and binding 
on every person entitled to claim hereunder, to pay . . . the amount 
stipulated in the schedule below, except as is otherwise provided on this 
and the following pages, to the beneficiary .' . . of the insured . . ." 

The schedule above referred to relates. first to "insurance if the 
insured is ten years of age or over," in which event the "ultimate amount 
of insurance" is stated to be "$300.00"; and second to ('amount of insur- 
ance if the insured is under ten years of age." Then, after provisions 
not pertinent here, these paragraphs follow: 

'(Preliminary Provision : I f ,  after this policy takes effect, death should 
occur during the first six months and the insured is ten years of age next 
birthday or over, no greater amount than one-half of the insurance pro- 
vided herein shall be paid as a death benefit; if the age of the insured 
at date of this policy is less than ten years next birthday, the amount . . 

payable will be according to the Infantile Table above, except as is 
provided on the following pages. 

('The conditions, privileges, benefits and the concessions to policy hold- 
ers, and any endorsement either printed or written as made by the Com- 
pany on any of the following pages are a part of this contract as fully 
as if recited over the signature hereto affixed." 

Then on the next page entitled "PRIVILEGES AND COXDI- 
TIONS," is this paragraph: "4. Limitations. I f  the death of the 
Insured occurs during the first twelve months from date of this policy 
resulting directly or indirectly from . . . pneumonia, . . . (nam- 
ing othir diseases not pertinent here), one-fourth of the amount will be 
paid which would be payable under the policy conditions for death 
resulting from any other natural cause, unless settlement be made under 
paragraph (a )  below; or if the death of the Insured occurs during the 
first nine months from date of this policy, resulting from pregnancy, 
childbirth or miscarriage, if legally married, one-fourth of the amount 
will be paid which would be payable under the policy conditions for 
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death resulting from any other natural cause. I n  the case of death of 
the Insured, resulting directly or indirectly from injury sustained while 
in the act of violating any Federal, State or Municipal law, or as a 
punishment therefor, or the culpable or intentional act or negligence of 
the Insured or Beneficiary hereunder, the 1iab:lity of this Company 
shall be limited to an amount not in excess of premiums paid hereon. 
Military and naval service or any occupation incident thereto in time 
of war is a risk not assumed under this policy, and if the Insured shall 
enter or be engaged in any military or naval service or any occupation 
incident thereto in time of war, and shall die while engaged in or as a 
result of such service, the liability of the Company under this policy 
shall be limited to the amount of the full legal reserve to the credit of 
this policy or to one-fifth of the amount payable hereunder, whichever 
amount is the greater, unless the Insured shall, within one calendar 
month from entering upon such service, secure a written permit therefor, 
to be signed by the President, Vice-president, or Secretary of the Com- 
pany. An extra premium shall be charged for such permit to be fixed 
by the Company. Self-destruction within two years from the date 
hereof, whether the Insured be sane or insane, is not a risk assumed by 
the Company but in  such event the Company will return the premiums 
actually paid hereon. (a )  I f  the Insured, within two years prior to the 
date of this policy, has been rejected for insurance by this or any other 
company, order, or association or has been affected by any complaint or 
condition necessitating the attention of a physicisn, or had, during said 
period, any pulmonary disease, chronic bronchitis, pneumonia, cancer, 
disease of the heart, blood vessels, liver, or kidney, and death should 
occur within two years from date hereof, the maximum liability of the 
Company will not exceed the premiums paid, unless reference to such 
rejection, or medical attention or treatment, or complaint or condition, 
or ailment within the two years prior to the date of the policy, is 
endorsed on this policy by the Company. (b) No benefits will be pay- 
able hereunder for death resulting directly or indrectly from the drink- 
ing of intoxicating liquor, or drunkenness, immorality, childbirth if 
unmarried, or venereal disease or as a result directly or indirectly, of 
an altercation or fight, provoked or unprovoked, or while breaking the 
law or resisting an officer, or arrest, it being understood and agreed 
that death resulting from the foregoing causes or any one of them, 
directly or indirectly, is a risk not covered by this policy; the Company's 
maximum liability hereunder for any such death, therefore, shall not 
exceed the premiums paid. Except as is otherwise provided herein, all 
premiums paid, shall be forfeited to the Company in the event this 
policy shall become void." 
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Then on last page this appears : "SPECIAL NOTICE AND P R I V I -  
LEGE. The Insured is requested to examine carefully the terms and 
conditions of this Policy, and if its terms are not satisfactory, or if its 
conditions are not accepted and agreed to, the Policy may be surrendered 
for cancellation within one week after its date, at the office of the Com- 
pany in the District where this Policy is delivered and all premiums 
paid hereon will be returned to the Insured. If not so returned, the 
Policyholder shall be deemed to have accepted this Policy and to have 
agreed to be bound by its terms and conditions. The acceptance of this 
Policy shall be taken as evidence by the Company that it has been 
applied for, read, understood, and its terms and conditions agreed to and 
accepted by the Insured." 

( 2 )  Sandy Stanback died as result of pneumonia on 11 February, 
1941, within six months from the date of the execution of the policy of 
insurance, at  which time he was '(over the age of ten years" and the 
policy-being in full force and effect-had been in effect less than six 
months. 

(3) On 1 March, 1941, defendant tendered its check for $37.50 to 
plaintiff, as beneficiary, in full payment for the benefits under said 
policy, and plaintiff refused the tender. 

Upon these facts, the court, being of that opinion, held that under the 
terms of the policy, "the beneficiary named therein is entitled to receive 
one-half of the full benefit of the insurance provided therein," rendered 
judgment in favor of plaintiff and against defendant for $150.00, with 
interest and costs. 

Defendant appeals therefrom to Supreme Court and assigns error. 

Jones  & Jones  for plaint i f f ,  appellee. 
McLeod  & W e b b  for de fendan t ,  appellant.  

WINBORNE, J. Appellant concedes that if the insured had died within 
six months from the time the policy took effect, as result of any other 
natural cause than those enumerated in paragraph "4. Limitations," the 
beneficiary would be entitled to recover one-half of the "ultimate amount 
of insurance specified in the policy," that is, $150. But it contends that 
since the insured died of pneumonia within such period of six months- 
pneumonia being one of the causes of death named in said paragraph 4, 
the beneficiary would be entitled to receive only one-fourth of the amount 
of $150, which would be payable under the policy for death resulting 
from any other natural cause, that is, only the sum of $37.50. 

We think this is the correct interpretation of the policy. 
"An insurance policy is only a contract, and is interpreted by the 

rules of interpretation applicable to other written contracts, and the 
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intention of the parties is the object to be attained," Varser,  J., in 
McCain  v. Ins .  Co., 190 N.  C., 549, 130 S. E., 186. See, also, Crowell 
v. Ins .  Co., 169 N. C., 35, 85 S. E., 37; Powers v. Ins .  Co., 186 N .  C., 
336, 119 S. E., 481. 

I n  the Powers case, supra, Adams ,  J., speaking for the Court, said, 
'(But the rule is equally well settled that contracts of insurance, like 
other contracts, are to be construed according to the sense and meaning 
of the terms which the parties have used; and if they are clear and 
unambiguous their terms are to be taken and understood in their plain, 
ordinary and popular sense." See, also, B r a y  v. Ins .  Co., 139 N .  C., 390, 
51 S. E., 922. 

"In determining the intention of the parties to an insurance policy, 
the policy should be considered and construed as a whole, and if it can 
reasonably be done, that construction will be adopted which will give 
effect to the whole instrument and to each of its various parts and pro- 
visions." 29 ,4m. Jur., 176, Insurance, 160. I n  other words, the policy 
should be taken by its four corners and consideped as a whole. P e n n  
v. Ins .  Co., 160 N. C., 400, 76 S. E., 262. 

Applying these principles, the policy in this ca~le has a clear meaning. 
If the concluding clause of the "Preliminary Provision," reading "except 
as is provided on the following pages," relates to amounts payable only 
in instances where the insured at  date of the policy is less than ten years 
of age at  next birthday, "the terms and conditions . . . on the fol- 
lowing pages . . .," to which the contract is stated to be subject, 
particularly the ('limitations" in paragraph 4, would have no tangible 
meaning, and would be nullified. Indeed, it would be strained ruling to  
hold, as a proper interpretation, that the parties intended to contract 
with relation to death of a child less than ten years of age (a )  "from 
pregnancy, childbirth or miscarriage, if legally married,'' or (b) while 
in act of violating any Federal, State or Municipal law, or as a punish- 
ment therefor, or (c) while engaged in military or naval service in time 
of war. 

On the other hand, if the clause be interpreted to relate to all that 
precedes it in the paragraph entitled "Preliminary Provision," each 
clause of paragraph 4 '(limitations" might reasonably have a subject to 
which it would apply. Manifestly, when the policy is read as a whole, 
such is  its clear meaning and the patent intention of the parties. 

But it is contended by appellee that the first two clauses of the "Pre- 
liminary Provision" being separated by a semicolon, each is complete 
in itself. I t  is further contended that, hence, the exception being sepa- 
rated from the latter of the two by a comma, qualifies the latter only, 
and, when tested by the ordinary rules of English grammar, or legal 
construction, cannot under any circumstances be construed to limit or 
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modify the  first clause. However, i n  this  connection i t  is  the  l a w  i n  this  
S t a t e  t h a t  although the rules of punctuat ion m a y  be used t o  assist i n  
determining the  intent  of the parties, punctuat ion o r  the  absence of 
punctuat ion i n  a contract o r  deed is  ineffective t o  control i ts  construction 
as  against the  plain meaning of the  instrument. Bunn v. Wells, 94 
N .  C., 67 ;  Redmond c. Comrs., 106  N.  C., 122, 10 S. E., 845;  Real 
Estate Co. v. Bland, 152  N .  C., 225, 67 S. E., 483;  3 A. L. R., 1062, 
Annotations I and  111 on "Punctuat ion a s  affecting construction of 
contract." 

I n  accordance with this opinion, the  judgment below is 
Reversed. 

ECONOMY PUMPS,  INC., v. F. W. WOOLWORTH CO3lPANY. 

(Filed 10 December, 1941.) 

1. Master and  Servant § 48- 
.4 contract under which a plumber contrarts to install certain fixtures 

in accord with plans and specifications furnished by the owner, and the 
owner agrees to pay the cost of labor and materials plus a percentage of 
the cost a s  compensation to the plumber, the work to he performed by the 
employees of the plumber. establishes the relationship of principal and 
independent contractor between the parties. 

2. Same- 
Where the owner agrees to pay the cost of labor and materials used in 

the project plus a fixed percentage of such cost as  compensation to the 
contractor, the fact that the basis of the contractor's compensation is the 
cost of materials and labor instead of a fixed sum does not have the effect 
of converting the status of the contractor from an independent contractor 
to  an employee. 

3. S a m e  
Since the owner is directly interested in the cost of materials used by a 

contractor under a contract obligating the owner to pay the cost plus a 
percentage of the cost as  compensation to the contractor, the owner's 
inquiry concerning and its objection to the amount charged for certain 
materials used in the project is not evidence of any supervision or control 
over the manner and method of doing the work. 

4. Same- 
,411 independent contractor is not converted into an employee by reason 

of the fact that the owner or proprietor reserves the right to have its 
architect or agent supervise the work to the extent of seeing that  it  is 
done pursuant to the terms of the contract. 
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6. Same: Laborers' and Materialmen's Liens g 3 1 :  Election of Remedies 
§ +  

Where a material furnisher elects to file notice of lien on the theory 
that the material was furnished to a subcontractor, he is estopped under 
the doctrine of election of remedies from thereafter asserting that such 
material was sold directly to the owner. 

6. Laborers' and Materialmen's Liens 5a- 
In  order for tl material furnisher to hold the owner liable he must show 

that the owner was notified by him or by the contractor of his claim 
before the owner completed payment to  the contractor. C. S., 2439, 2440. 

7. Laborers' and Materialmen's Liens § 8 b  
Notice to the owner of a materialman's claim must specify the material 

furnished, the time i t  was furnished, and the amount due and unpaid, so 
a s  to put the owner on notice that such a n  amount is demanded. 

8. Same-- 
Where the owner of a building lets a contract on a cost plus basis, 

materialmen's invoices submitted to the owner from time to time so that 
the owner might check the cost of material an14 compute the percentage 
due the contractor, are ,  insufficient to constitute statutory notice of a 
materialman's claim for  materials. 

9. S a m e  
Where the owner of a building lets a contr ,~ct  on a cost plus basis, 

statements made by the contractor to the owner of the cost of labor and 
materials used, submitted for the purpose of disclosing the amount due 
by the owner to the contractor, a re  insufficient to constitute the statutory 
notice of the claim of a material furnisher, since the owner would be 
liable to the contractor for materials furnished only i n  the erent the con- 
tractor had paid for such materials and therefore the contractor's state- 
ments would tend to lead the owner to believe that  the materials had been 
paid for rather than that any amount was due the material furnisher. 

APPEAL b y  plaintiff f r o m  G ~ a d y ,  Emergency Judge, a t  M a r c h  Term,  
1941, of GUILFORD. Affirmed. 

Civil action to  recover the  purchase price of a duplex sewage p u m p  
furnished b y  plaintiff t o  Economy Plumbing  & H e a t i n g  Company to be 
installed i n  building leased by defendant. 

On or  about  1 November, 1938, defendant entered into what  is com- 
monly known as  a cost plus contract with the  Economy Plumbing  & 
H e a t i n g  Company of Greensboro f o r  the  installation of a sewage p u m p  
a n d  cast i ron  s u m p  i n  a building i n  Greensboro occupied by  it under  
a leasehold agreement. Under  the  contract,  which was to  be performed 
i n  accord wi th  plans and  specifications, defendant  agreed to reimburse 
t h e  contractor f o r  mater ial  purchased a n d  i n  addition to  pay  h i m  a sum 
equal  t o  1 0  per  cent of the  cost of a l l  mater ials  furnished and  15 per  cent 
of t h e  labor  cost. T h e  contractor purchased f r o m  plaintiff the  duplex 
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pump described in the complaint for use in fulfillment of 'the contract 
and installed the same. After the completion of the contract the con- 
tractor furnished the defendant a statement showing the labor employed 
and the material purchased and the cost thereof and the commissions 
due, the total of which was $1,481.55. The defendant paid the total 
thus shown to be due and took from the contractor an affidavit and 
release in which it is recited "that all bills for labor, material and fix- 
tures going into said work have been fully paid for and that no claim 
of lien has been filed by anyone and no one is entitled to file a claim of . . 

lien against said premises on account of my connection therewith." The 
affidavit and release were not offered in evidence but are referred to by 
plaintiff in its brief and its existence is recognized, it being attached to 
the answer as a part thereof. 

The contractor not having paid plaintiff for the material furnished 
by it, plaintiff instituted this action against the defendant after settle- 
ment with the contractor, alleging that it has filed a lien in the office of 
the clerk of the Superior Court of Guilford County. 

When the cause came on for trial, the court below, at  the conclusion 
of the evidence for plaintiff and on motion of the defendant, entered 
judgment dismissing the action as of nonsuit. Plaintiff excepted and 

Thomas Turner, Jr., for plaintiff, appellant. 
Smith, Wharton d Jordan and Arthur 0. Cooke for defendaizf, ap- 

pellee. 

BARNHILL, J. Plaintiff seeks to recover on either one of two theories: 
(1) that the Economy Plumbing & Heating Company was a subcon- 
tractor, that defendant had notice that plaintiff had not been paid for 
the material furnished by it prior to the settlement with the contractor 
and notwithstanding such notice failed to retain a sufficient part of the 
contract price to pay for same; and ( 2 )  that the Economy Plumbing 
& Heating Company was an agent or employee and not an independent 
contractor, that when it purchased material from the plaintiff it did so 
on behalf of defendant and that defendant is liable for the purchase 
price thereof. 

The plumbing contractor, under the contract between it and the de- 
fendant, was an independent contractor and not an agent. I t  was 
engaged in an independent business or calling requiring special knowl- 
edge, skill and training. Anno. 19 A. L. R., 243. I t  furnished its own 
employees. I t  purchased the material necessary for compliance with 
the contract and installed the same in accord with plans and specifica- 
tions furnished and received in compensation a lump sum upon a cost 
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plus basis. E v a n s  v. Rock ingham Homes ,  In.., ante, 253; Beach v. 
McLean,  219 N .  C., 521, 14 S. E. (2d), 515; Hexamer  v. W e b b ,  101 
N. Y., 377, 4 N. E., 755; Anno. 1 9  ,4. L. R., 1282, et seq.; Xnno. 55  
A. L. R., 293; Anno. 19 A. L. R., 227, et seq. 

"We may take judicial notice that the arrangement of paying the 
cost plus a percentage, as a contract price for a completed job is growing 
in favor, and is becoming a common plan adopted by contractors in place 
of a lump sum payment . . . The change is only in the method of 
computing payment. There is no change in the relation of the parties 
from that which exists where the payment is a lump sum. The manner 
of computing payment for the completed job is not controlling; a change 
in this regard does not convert an independent contractor into an em- 
ployee." Carleton v. Foundry  & Machine Products Co., 19 A. L. R., 
1141 (Mich.). 

The cost of the material was the basis of !he compensation. The 
owner, therefore, was directly affected by an;y charge therefor. I t s  
inquiry concerning and its objection to the charge for plaintiff's pump is 
not evidence of any supervision or control over the manner and method 
of doing the work so as to show that the plumbing contractor was an 
employee and not an independent contractor. :Nor was the conduct of 
defendant's construction engineer such as to ohange the relationship. 

When a contractor has undertaken to do a pieze of work, according to 
plans and specifications furnished, and within the meaning of the defi- 
nitions referred to. this relation of inde~endent contractor is not affected 
or changed because the right is reserved for the engineer, architect or 
agent of the owner or proprietor to supervise the work to the extent of 
seeing that the same is done pursuant to the terms of the contract. 
Johnson V. R. R., 157 N. C., 382, 72 S. E., 1057. 

Furthermore, where a claimant elects to file notice of a lien on the 
theory that material was furnished to a subcontractor he is estopped 
under the doctrine of election of remedies from I hereafter asserting that 
such material was sold direct to the owner. Lumber  Co. v. Perry ,  212 
N .  C., 713, 194 S. E., 475. 

I n  Lumber  Co. v. hlotor Co., 192 N. C., 377, 135 S. E., 115, and in 
Construction Co. v. Holding Corp., 207 N .  C., I, relied on by plaintiff, 
the facts are essentially different. Seither is in point or controlling. 

While it is true that when a contractor furnishes a list of laborers and 
materialmen to whom he is indebted, the owner must retain a sufficient 
part of the contract price to satisfy such claims, M f g .  Co. v. I502laday, 
178 N .  C., 417, 100 S. E., 597; Building Supplies  Co. v. Hospital Co., 
176 N .  C., 87, 97 S. E., 146; Perry  v. Swanner,  150 N. C., 141, 63 
S. E., 611; Pinkston v. Y o u n g ,  104 N .  C., 102, the burden is on plaintiff 
to show that such notice was so given by the contractor or that the 
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owner was notified directly by him. There is no lien until and unless 
the statutory notice either under C. S., 2439, or under C. S., 2440, has 
been given. Pinks fon  v. Young ,  supra. 

Such notice or itemized statement must be filed in detail specifying 
the material furnished or labor performed and the time thereof. I t  
must further show the amount due-and unpaid so as to put the owner on 
notice that such amount is demanded. Construction Co. v. Journal, 198 
N. C., 273, 151 S. E., 631, and cases cited; Hardware House v. Percival, 
203 N .  C., 6, 164 S. E., 334. Neither invoices furnished under the 
contract nor statements made by the contractor to enable him to procure 
what is due, nor mere knowledge of the owner of the existence of the 
debt is sufficient to charge him with liability. Clark v .  Edwards, 119 
X. C., 115; Building Supplies Co. v. Hospital Co., supra; Hardware 
3Iouse 2'. Percival, supra. 

Applying these principles, it clearly appears that the plaintiff failed 
to give the owner the required notice of its claim so as to impose liability. 
Invoices were submitted from time to time so that the defendant might " 
check the cost of material and compute the percentage to the Economy 
Plumbing & Heating Company. These invoices were not intended as 
notice of a claim due and were not sufficient for that purpose. They 
were not "an itemized statement of the amount owing for material full- 
nished" rendered for the purpose of giving notice of a claim for material. 

The statement rendered by the contractor, upon which plaintiff relics, 
was in connection with the work and for the purpose of disclosing the 
total lump sum due under the contract. As the contractor was entitled 
to pay for material furnished and for commissions thereon only in the 
event he had   aid therefor this statement tends to show that the material 
had been paid for rather than that there was any outstanding account 
for material furnished. I t  fails to disclose that any amount is due the 
plaintiff or any other person furnishing material or performing labor in 
connection with the contract. 

The plaintiff sold and delivered to the plumbing contractor the pump 
which is the subject matter of this action. Credit was extended to him 
and it has failed to offer any evidence tending to show that the owner 
received any statutory notice of its claim prior to the time the owner 
made full settlement with the contractor. The judgment of nonsuit was 
properly entered. 

Affirmed. 
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LANCE WILLISMS v. H. S. McLEAN AND LESLIE BULLARD. 

(Filed 10 December, 1941.) 

1. Trusts $j 1 b P a r t y  may not assert constructive trust when preliminary 
parol negotiations constituting basis of action are varied and merged 
in subsequent written agreement with which defendants comply. 

Plaintiff's evidence tended to show that he entered into a parol agree- 
ment with defendants under which they were to purchase, as his agent, 
a 158-acre tract of land for a stipulated sum, that in order not to disclose 
the purpose for which the land was bought, title was taken in the name 
of one of defendants, that defendants thereafter conveyed plaintiff 145 
acres of the said tract a t  the agreed price but retained title to 13 acres 
thereof. Plaintiff sought to engraft a parol trust in his favor upon the 
13 acres. I t  appeared of record that after title had been taken in the 
name of one of defendants, defendants gave plaintiff a written option to 
purchase a t  the agreed price 145 acres, with map attached accurately 
describing the 145 acres by metes and bounds, and that plaintiff, with full 
knowledge of the facts, accepted the option, elttered into possession and 
later accepted deed for the 145 acres and paid the balance of the purchase 
price. Held:  The prior oral negotiations were merged in the written option, 
and plaintiff's acceptance of the option and dec~d precludes him from as- 
serting a constructive trust against the 13 acres retained by defendants. 

2. Contracts $j 12: Evidence $j 39- 
Preliminary parol negotiations are varied by and merged in a subse- 

quent written agreement between the parties, not only as a rule of evi- 
dence but also as a matter of substantive law. 

3. Money Received $j 1- 
A party paying money with full knowledge of all the facts may not 

recover it. 

APPEAL by plaintiff from Thompson, J., a t  May Term, 1941, of 
ROBESON. Affirmed. 

This was an  action to establish a parol trust as to 13  acres of land, 
the legal title to which was held by defendant Elullard. 

I t  was alleged that  the plaintiff had constituted defendants his agents 
to purchase for him a tract of 158 acres of land a t  the price of $14,000; 
that  i t  was agreed between the parties, for certain reasons, that  one of 
defendants should take title to the land and then convey to plaintiff; that  
pursuant to this agreement defendant Bullard took title to the land in 
his own name, and later conveyed to the plaintiff only 145 acres for the 
full consideration, wrongfully retaining 13  acres. The plaintiff prayed 
that  defendants be declared trustees for his benefit as to the 13  acregof 
land. The defendants, on the other hand, allegeld that  defendant Bullard 
purchased the land himself, and later gave plaintiff a written option to  
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purchase 145 acres, accurately described, for the price of $14,000; that 
plaintiff paid $2,000 for the option and some time later accepted deed 
for the 145 acres and paid the balance of the purchase price, with full 
knowledge of all the facts. Defendants alleged that the transaction was 
one of purchase and sale, freed from any circumstances sufficient to 
raise the implication of a trust. 

At the conclusion of the plaintiff's evidence, motion for judgment of 
nonsuit was allowed, and from judgment dismissing the action plaintiff 
appealed. 

M c K i n n o n  & Seawell for plaintiff, appellant. 
F. D. Hacket t  and McLean  & S t a c y  for defendants, appellees. 

DEVIN, J. The plaintiff sought to establish a constructive trust in his 
favor as to 13 acres of land, based upon the theory that he had consti- 
tuted the defendants his agents to purchase for him 158 acres of land at 
an agreed price, and that the defendants purchased the land, taking 
title in the name of one of them, but wrongfully withheld 13 acres of 
the land and only conveyed to him 145 acres for the stipulated price. 

Without undertaking to discuss the applicability of the doctrine of 
par01 trusts ( L e f k o w i t z  v. Silver ,  182 N .  C., 339, 109 S. E., 56; A v e r y  
v. Stewart ,  136 N .  C., 426, 48 S. E., 775)) we think the plaintiff's case 
must fail for the reason that when the oral negotiations and agreements 
were reduced to writing the option described 145 acres of land as the 
subject of the contract, and with full knowledge of all the facts the plain- 
tiff paid the purchase price and accepted deed for the 145 acres. There 
was no allegation of fraud or mistake. I t  was aptly said by Justice 
Frank fur ter  in the recent case of C i t y  of Indianapolis v. Chase 
National  B a n k ,  86 Law. Ed. (Adv.), 27: "As is true of many problems 
in the law, the answer is to be found not in legal learning but in the 
realities of the record." 

I t  appears from the evidence of the plaintiff that desiring to purchase 
a farm in Robeson County for the purpose of raising hogs, he entered 
into negotiations with the defendants, the defendant Bullard being a 
dealer in real estate and the defendant McLean a real estate broker. A 
tract containing 158 acres, at the price of $14,000, was selected, and it 
was agreed, in order to obviate possible objection on account of the pur- 
pose for which the land was to be used, that one of the defendants should 
purchase t!e land in his own name and reconvey t o  the plaintiff. Plain- 
tiff agreed he would pay the purchase price regardless of the amount a t  
which the defendants could buy the land. The defendants effected pur- 
chase of the land for $12,000 and title was taken in the name of defend- 
ant Bullard. A few days thereafter the defendants presented a written 
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option to the plaintiff's representative offering to (convey 145 acres of the 
land for $14,000, with map attached accurately describing the 145 acres 
by metes and bounds. The land thus described extended from Lumber 
River on the south to the Wishart Road. North of the Wishart Road 
lay 13 acres of the land purchased by defendant Bullard and not included 
in the option or described on the map. The option was dated 18 May, 
1941, and recited that upon payment of $2,000 plaintiff would be given 
until 15 June to pay the balance, $12,000, hnd ohtain deed for the land 
shown on the map. Plaintiff accepted the option, paid the $2,000, and 
entered into possession of the land. On 15 June, 1940, deed for 145 
acres was tendered to and accepted by the plainiiff, and the balance of 
$12,000 was paid in cash. Thereafter plaintiff instituted this action. 

From the facts shown by the record it appears3 that, while oral nego- 
tiations between the parties relative to the purchase of the land extended 
over several days, when the written option was executed by defendants 
and accepted by plaintiff and the $2,000 paid therefor, the option covered 
only 145 acres of the land. The number of acres was definitely desig- 
nated in the writing and described on an accompanying map. 

Thus it seems the parties integrated their negoiiations and agreements 
into the written memorial embodying an unequi~ocal offer to sell a cer- 
tain number of acres of land on definite terms. This written designation 
of the terms of the contract was executed by the clefendants and accepted 
by the plaintiff. I t  is established, not only as a rule of evidence, but 
also as one of substantive law, that matters resting in par01 leading up 
to the execution of a written contract are considered merged in the 
written instrument. 2 Williston on Contracts, secs. 613-632. "All such 
agreements are considered as varied by and merged in the written con- 
tract." Overall Co. v. Hollister Co., 156 N .  C., 208, 119 S. E., 1 ;  Ray 
G. Blackwell,  94 N .  C., 10;  Carlton v. Oil Co., 206 N .  C., 117, 172 S. E., 
883; Winstead v. Mfg .  Co., 207 N .  C., 114, 176 E .  E., 292; 12 d m .  Jur., 
756. The writing is conclusive as to the terms of the bargain. 2 Re- 
statement Law of contracts, sec. 447. .Plaintiff's claim that the rela- 
tionship of trustor and trustee was constituted is not borne out by the 
testimony. 

While the plaintiff complains of the manner in which the defendants 
dealt with him, it should be noted that before any money was paid he 
had knowledge that only 145 acres would be conveyed to him, and with 
this knowledge he accepted the written option and paid the agreed price 
for that number of acres. I t  is a well recognized rule that money paid 
with full knowledge of all the facts may not be recovered back. B r u m -  
mitt v. McGuire,  107 K. C., 351, 12 S. E., 191. Here, the plaintiff, by 
his acceptance of the written memorial of the contract set out in the 
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option and  his subsequent completion of t h e  transaction i n  accord there- 
with, indicated his  acquiescence i n  the  terms of the contract as therein 
expressed. 

W e  th ink  the  triaI judge has correctly ruled t h a t  the  evidence offered 
is  insufficient to  sustain plaintiff's action. T h e  judgment of nonsuit is 

Affirmed. 

WHITEHEAD & ANDERSON, INCORPORATED, T R A D I ~  AS LUMBERTON 
TOBACCO REDRYING COMPANY, AND LUMBER MUTUAL CAS- 
UALTY INSURAR'CE COMPAR'Y O F  NEW YORK v. H. G. BRANCH, 
TRADING AS BRANCH TRANSFER COMPANY, AND BENJAMIN A. 
JOLLEY. 

(Filed 10 December, 1941.) 

1. Death § 3- 
A right of action for wrongful death rests exclusively upon statute, 

C. S., 160, and the suit must be begun and prosecuted in strict accordance 
with the statutory provisions. 

2. Death 5 5: Master and  Servant 8 44--Insurance carrier cannot main- 
ta in action for  wrongful death of employee in  its own name. 

Since the North Carolina Workmen's Compensation Act expressly pro- 
vides that the subrogated right of action against the third person tort- 
feasor in favor of the insurance carrier paying compensation for which 
the employer is liable, must be maintained in the name of the injured 
employee or his personal representative, ch. 449, Public Laws 1933, the 
Act does not change or modify the requirement of C. S., 160, that an 
action for wrongful death must be maintained by the administrator of 
the deceased, and the insurance carrier cannot maintain the action for 
wrongful death in its owll name against the third person tort-feasor. 

3. Master and  Servant 8 44- 
Under the amendment of the Workmen's Compensation Act by ch. 449, 

Public Laws 1933, an injured emplo~ee may pursue his remedies against 
the employer under the Act and also maintain artion against the third 
person whose tortious act caused his injury. 

4. Same: Death 8 5-Suit for wrongful death of employee, instituted by 
employer and  insurance carrier held properly dismissed. 

An employee was fatally injured in an accident caused by the negli- 
gence of a third person. The employee's administrator recovered judgment 
in an action for wrongful death against such third person. Thereafter 
the employer and the insurance carrier. which had paid the compensa- 
tion to the dependents of the employee, instituted this action in their own 
names against the third person tort-feasor to recover for the wrongful 
death. Held:  Defendant's motion to dismiss was properly allowed, not- 
withstanding that the administrator's action was instituted within six 
months from date of death, since defendants, having paid the judgment 
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for wrongful death obtained by the administrator, were relieved of all 
further liability on said cause of action either to the administrator or to 
those claiming a subrogated right to recover therefor under the provisions 
of the Compensation Act. 

APPEAL by plaintiffs from Parker ,  J., a t  October Term; 1941, of 
ROBESON. Affirmed. 

Plaintiffs, employer and insurance carrier, respectively, instituted 
action against the defendants as independent tort-feasors to recover 
damages for the wrongful death of Bonnie Taylor:, an employee. I t  was 
alleged that plaintiff insurer had paid the compeilsation awarded under 
the Workmen's Compensation Act for the injury and death of the 
employee. 

Upon the facts set out in the pleadings, the defendants moved to dis- 
miss the action on the ground that the action, being for damages for 
wrongful death, could be brought only by the administrator of Bonnie 
Taylor, and that the plaintiffs had no legal capacity to maintain the suit. 
The trial judge allowed the motion, being of opinion that under C. S., 
160, the plaintiffs alone could not maintain the action. From judgment 
dismissing the action, plaintiffs appealed. 

Jones  & S m a t h e r s  and J o h n s o n  & Timber lake  for plaintif fs,  appel- 
lants.  

D a m e r o n  & Y o u n g  and  M c L e a n  & S t a c y  for defendant ,  appellee. 

DEVIN, J. The single question presented by this appeal is whether 
the insurance carrier and the employer, under the 'Workmen's Compensa- 
tion Act, may maintain an action in their own names, alone, against an 
independent tort-feasor for the wrongful death of an employee where 
compensation has been paid or liability therefor assumed by the insur- 
ance carrier. Must the suit be brought by the administrator of the 
employee whose death is alleged to have been caused by the negligence 
of third parties ? 

The facts pertinent to this question are not controverted. Bonnie 
Taylor, an employee of plaintiff Whitehead & Anderson, received a fatal 
injury by accident arising out of and in the course of his employment. 
Compensation was awarded to his dependents by the Industrial Commis- 
sion, under the Workmen's Compensation Act, and this was paid by the 
employer's insurance carrier. The administrator. of the deceased em- 
ployee brought suit against the defendants for damages for the wrongful 
death of his intestate, and recovered a judgment therefor in the Superior 
Court, which judgment the defendants have paid in full. The present 
action, in the names of the insurance carrier and the employer was 
instituted within six months after the death of Bonnie Taylor. 
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The following provision is contained in the Workmen's Compensation 
Act (ch. 449, Public Laws 1933; Michie's Code, see. 8081 [r]) : "When 
any employer is insured against liability for compensation with any 
insurance carrier, and such insurance carrier shall have paid any com- 
pensation for which the employer is liable or shall have assumed the 
liability of the employer therefor, it shall be subrogated to all rights and 
duties of the employer, and may enforce any such rights in the name of 
the injured employee or his personal representative." I t  was said in 
Thompson v. R. R., 216 N. C., 554, 6 S. E .  (2d), 38, referring to this 
statute, that the rights and remedies granted by the Act to an employee 
to secure compensation for an injury by accident, as against his em- 
ployer, were exclusive, but that the provision making the remedy exclu- 
sive did not appear in the clause relating to suits against third persons. 
This statement of the law was cited with approval in Mack v. Marshall 
Field & Co., 217 N. C., 55, 6 S. E. (2d), 889. 

The right to recover damages for the death of a human being caused 
by the wrongful or negligent act of another did not exist at common law, 
and is altogether governed by statute. The right of action in this State 
is conferred by C. S., 160, and the suit must be begun and prosecuted 
in strict accordance with the provisions of this statute. Tiefenbrun v. 
Flannery, 198 N. C,, 397, 151 S. E., 857; Brown v. R. R., 202 N. C., 256, 
162 S. E., 613. There is nothing in the North Carolina Workmen's 
Compensation Act which has the effect of amending or changing this 
established rule when recovery is sought against an independent tort- 
feasor for the wrongful death of an employee subject to the provisions 
of the Act. Ch. 120, Public Laws 1929; ch. 449, Public Laws 1933. 
The reference in the statute to the right of subrogation accruing to the 
insurance carrier upon payment of the compensatibn awarded is coupled 
with the designation that the enforcement of such right be in the name - - 
of the injured employee or his personal representative. 

The plaintiff Insurance Company relies upon B t n a  Ins. Co. v. Moses, 
287 U. S., 530, where it was held, in a case arising under the District of 
Columbia Compensation Act, that, in accord with the applicable pro- 
visions of the statute in force in that jurisdiction as well as the general 
principles of subrogation, the payment of compensation under that 
Act operated as a complete transfer and assignment to the employer or 
his insurance carrier bf the right of recore& for wrongful death of 
the employee, and that this would authorize the employer to maintain 
suit against the tort-feasor without joining the administrator. But the 
statute applicable to the District of Columbia and referred to in that 
case (U. S. C. title 33, see. 933, and ch. 612, 45 St. at  L., 600) required 
an election by the employee either to claim compensation under the Act, 
or to recover damages against the third person, and provided that accept- 
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ance of compensation should operate as an assignment to the employer 
of right to recover damages against the third person. The right of 
action by subrogation accorded the employer under this statute was 
available to the insurance carrier who had paid the compensation. 
B t n a  Ins. Co. v. Moses, supra. But the insurer alone could not bring 
an action against the third party. Globe Indemnity Co. v. Atlantic 
Lighterage Corp., 271 N .  Y., 234. See, also, Doleman v. Levine, 295 
U. S., 221. 

I t  will be noted that the provision in the North Carolina Workmen's 
Compensation Act requiring an election as to remedies by the injured 
employee, contained in the Act of 1929, was eliminated by the amend- 
ment of 1933. The injured employee may in accordance with the Act 
pursue remedies against the employer under the Act, and also maintain 
action against the third party whose tortious act caused his injury. 
Sayles v. Loftis, 217 N. C., 674, 9 S. E. (2d), 393. 

I n  the case at  bar i t  appears that compensation under the Workmen's 
Compensation Act was obtained for the benefit of the dependents of the 
employee, and that his administrator also instituted action for damages 
for the wrongful death of the employee against the defendants as inde- 
pendent tort-feasors, and obtained judgment therefor, and the judgment 
has been paid by the defendants. The defendants, by the payment of 
the judgment in that suit, secured complete acquittance from their lia- 
bility for the negligence which caused the death of Bonnie Taylor. 
Thus the administrator, who alone is authorized under C. S., 160, to 
maintain action against the defendants, has exercised in full his right 
and duty in this instance, and no right or chose in action remains capable 
of assignment by any act of his, or by virtue of the statute, or upon 
general principles of subrogation. I t  is obrious that the circumstances 
of this case do not admit of an interpretation which would regard the 
payment of the compensation awarded dependenti3 of the deceased em- 
ployee as constituting an assignment by operation of law of the right of 
action, capable of enforcement by the assignee against the third party, 
for wrongful death of the employee, when by valid judgment the personal 
representative of the deceased employee is estopped to maintain action 
against such third party. 

The fact that the administrator of the deceased employee instituted 
action for wrongful death against the defendants within the six months' 
period mentioned in the statute may not be held to the prejudice of the 
defendants, who have been compelled by the adversary suit of the admin- 
istrator to pay the damages adjudged for the death of the deceased 
employee caused by their negligence. Compensation for the tort of 
which they have been adjudged guilty, has been paid in full. They are 
entitled to be relieved of further suit for the same cause, whether insti- 
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tuted by the  administrator ,  o r  by  one claiming to be subrogated to his  
rights, either directly o r  through the  employer. T h e  employer is named 
as  one of the  parties plaintiff i n  this  action, bu t  i t  h a s  n o  interest i n  the  
action, hav ing  pa id  nothing, nor  suffered injury.  

F o r  these reasons, we conclude t h a t  the  judgment of the  Superior  
Cour t  mus t  be. 

Affirmed. 

FLOYD KIKG v. L. R. POWELL, JR., ET AL., RECEIVERS OF SEABOARD AIR 
LIKE RAILWAY COXPANP: HOCKINGHAAI RAILROAD COMPANY : 
A N D  ATLANTIC COAST L I S E  RAILROAD CONPASP. 

(Filed 10 December, 1941.) 

Appeal and  Er ror  § 39- 
Where the jury establishes plaintiff's execution of a release relieving 

appealing defendant of liability, any error in the charge on the issue of 
negligence cannot be held prejudicial. 

Torts § 9a- 
A release from liability executed by the plaintiff to one joint tort-feasor 

releases all. 

Torts 5 4--Plaintiff's evidence held sufficient t o  show t h a t  defendants 
were joint tort-feasors. 

The tracks of two railroad companies crossed a t  grade. When the 
crossing was in use by one railroad, its signalman by leavers in a block 
house switched red lights and a derailer on the tracks of the other rail- 
road. Plaintiff's evidence tended to show that he was an employee of 
such other railroad and was riding with other employees and a foreman 
on a motor car, that as  the car approached the intersection the light 
turned red and the foreman slowed or stopped the car, that  the lights 
then turned green and the foreman proceeded but that just as  the car 
reached the derailer the lights suddenly tnrned red again and the derailer 
was thrown back on the track making it  impossible to stop the car before 
striking the derailer, resulting in the injury in suit. Held: Plaintiff's 
evidence considered in the light most favorable to him, supports his con- 
clusion that defendant railroad companies mere joint tort-feasors. 

Appeal and  Er ror  § 6 b  
Where appellant presents no exceptive assignment cf error to the fail- 

nre of the jury to answer two of the issues, any error of the court in 
failing to require the jury to complete its verdict is not presented for 
review. 

APPEAL by  plaintiff f r o m  Pless, J., a t  J u l y  Term, 1941, of RICHMOND. 
Affirmed. 

Civil action t o  recover damages resulting f r o m  alleged negligence of 

the  defendant eL al. 
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The tracks of the defendant Rockingham Railroad Company cross 
the tracks of the Seaboard Air Line Railroad Company at grade west of 
Rockingham. Certain signal lights and other safety devices are main- 
tained on each branch of the intersection, These safety devices are 
operated by means of levers located in a block house. The lights are 
green at  all times on the Seaboard except when the intersection is in use 
by the defendant. When the intersection is in use by the defendant 
Rockingham Railroad Company one of its employees operates the levers 
so as to turn the lights on the Seaboard red and to throw derailers on 
its tracks. After said defendant's train passes the same employee resets 
the safety devices so that the lights are green and the derailers are off 
on the Seaboard. 

On the day in question, the section foreman of the Seaboard, operating 
a rail motor car used for the purpose of transporting employees, tools, 
etc., approached the crossing at  a time when thb safety devices were so 
set that red lights were displayed on the Seaboard and the derailers were 
on the "T" iron so as to block any approaching train or car. 

The evidence offered by the plaintiff tends to show that after the 
motor car slowed or stopped for the red light the light turned green and 
the derailer was thrown off the trark; that the section foreman then pro- 
ceeded and just before he reached the point of the location of the derailer, 
the light suddenly turned red again and the derailer was thrown back on 
the track or "T" iron a t  a time and in a manner which made it impos- 
sible for the motor car to be stopped before striking the derailer. The 
evidence offered by the defendant Rockingham Railroad Company tends 
to show that as the motor car approached the light was red and the 
derailer was set ; that it did not again turn green before the accident and 
t'lat the section foreman, well knowing that he was under positive orders 
to stop until the light turned green, nevertheless proceeded against the 
red light and drove the motor car on and against the derailer, thereby 
causing the wreck and resulting injuries to the plaintiff. 

Both the Seaboard Air Line Railroad Company and the defendant 
pleaded in defense a release of the Seaboard Air Line Railroad signed 
by the plaintiff in consideration of a sum paid by it. 

The plaintiff, in reply, pleaded fraud and undue influence in the pro- 
curement thereof. 

When the cause came on to be heard, it appearing that the action as 
against the Seaboard Air Line Railroad Company was not instituted 
within two years as required by the Federal Employers' Liability Act, 
judgment of nonsuit was entered as to the Seaboard. There was also 
a judgment of nonsuit as to the Atlantic Coast Line Railroad Company. 
As to the defendant, Rockingham Railroad Company, appropriate issues 
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were submitted. The jury answered the first issue as to the negligence 
of the defendant, "No." The third issue and the answer thereto is as 
follows : 

"3. Did the plaintiff execute a release as alleged in the answer? 
"Answer : Yes. (By consent.)" 
The other issues were unanswered. 
Upon the verdict as thus returned by the jury the court entered judg- 

ment for the defendant and the plaintiff excepted and appealed. 

Jones & Jones for plainti f ,  appellant. 
Fred W .  B y n u m  for defendant, appellee. 

BARNHILL, 5. Conceding error in the charge on the first issue, the 
judgment must stand. The answer to the third issue bars plaintiff's 
right to recover upon the principle that the release of one joint tort- 
feasor releases all. Holland v. Utilities Co., 208 N. C., 289, 180 S. E., 
592; Howard v. Plumbing Co., 154 N.  C., 221, 70 S. E., 285; Sircey 
v. Hans Reed Sons, 155 N .  C., 296, 71 S. E., 310; Slade v. Sherrod, 175 
N. C., 346, 95 S. E., 557; Braswell v. Morrow, 195 N.  C., 127, 141 S. E., 
489; M a s k y  v. ~ u d ~ i c  Service Co., 196 N. C., 299, 145 S. E., 561. 

The plaintiff alleges that the Seaboard and the Rockingham Railroad 
Company were joint tort-feasors. The evidence, when considered in the 
light most favorable to the plaintiff, tends to so show. Otherwise it 
tends to exculpate the Rockingham Railroad Company and it establishes 
conclusively that if this defendant was not negligent the employee of the 
Seaboard, the section foreman, was. Hence, the plaintiff, having exe- 
cuted a release of the Seaboard, thereby released this defendant. 

Just why this verdict was accepted and recorded by the judge without 
any objection on the part of the plaintiff for failure to require answers 
to the fourth and fifth issues, which are bottomed on plaintiff's allega- 
tions of fraud and undue influence, does not appear. Nevertheless, the 
fact remains that this is the verdict before us and the plaintiff presents 
no exceptive assignment of error in respect to any issue other than the 
first. He  complaineth not that the judge failed to require an answer to 
either the fourth or fifth issue. As to that, upon this record, he is 
apparently content. 

I t  follows that the judgment below must be 
Affirmed. 
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P. R. MILLER AND WIFE, MATTIE MILLER, v. 0. 11. GRIMSLEY AND WIFE, 
PRUDE GHINSLEY. 

(Filed 10 December, 1941.) 

1. Pleadings 8 12- 
Where no service of answer is made upon plaintiffs they are under no 

compulsion to file a reply even though the answer sets up a counterclaim, 
since the law denies the counterclaim for them. C. S., 524. 

2. Pleadings § 13- 
Plaintiffs may file a reply to new matter appearing in the answer by 

way of counterclaim, but by express provision of statute the allegations 
of the reply must not be inconsistent with the complaint. C. S., 525. 

8. Same- 
Plaintiffs' complaint admitted defendants owned certain timber within 

the boundaries of their land because of a reservation in the deed from 
defendants to plaintiffs. After answer, plaintidIs filed a reply alleging 
that the reservation of timber rights mas void for vagueness of descrip- 
tion. Ifeld: Portions of the reply attacking the validity of the reservation 
were properly stricken upon defendants' motion, since such allegations 
were inconsistent with the complaint. 

APPEAL by plaintiffs from Thompson, J., a t  May Term, 1941, of 
ROBEBON. Affirmed. 

Caswell P. Britt,  T. A. McNeill, and George 7'. Deans for plaintiffs, 
appellants. 

L. J. Br i t t  and McLean C% Stacy for  defendant,$, appellees. 

SEAWELL, J. The plaintiffs brought this action to have themselves 
deckwed the owners and entitled to the possession of certain lands upon 
which they allege the defendants have wrongful1:r entered, and to have 
the defendants permanently enjoined from cutting and removing timber 
therefrom, and for recovery of $35.00 damages which they claim has 
already been inflicted by defendants' trespass. I n  their complaint they 
set out a description of the land in controversy, rldmitting that  there is  
a n  exception of "one corner of said tract containing about one acre, the 
same being reserved to the defendants for the purpose of preserving the 
timber thereon and the same being from the beginning corner in the edge 
of Ashpole Swamp, and also being the corner of D. M. Rogers' estate, 
and runs across said tract of land herein referred to, to what is known 
as Marl-bed, which is located just South about 100 yards West of run  
of Ashpole Swamp," which the complaint alleges "represents all the 
right, title, and interest7' which the defendants have in  the land. 
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The answer denied the material allegations of the complaint and set 
up a deed, under which plaintiffs claim, containing the following reserva- 
tion: '(0. D. Grimsley hereby reserves timbers from Marl-bed to begin- 
ning corner." I n  a further answer defendants repeat their claim of 
title to the timber on the reservation above set out, and deny that they 
have cut timber anywhere else on the land. They demand judgment 
that they are the owners of the timber. 

Replying, the plaintiffs, denying material allegations in the answer, 
attack the reservation made in the deed as being insufficient for any 
purpose because of its vagueness of description, and assert title thereto 
in paragraphs 5, 6, and 7, reading as follows : 

"5. That said sentence and language attempts to reserve an indefinite 
and undetermined quantity or amount of timber, and does not specify 
any particular kind, quality or size of timber, nor does said language 
specify any particularly described tract of land or amount of land upon 
which to locate said timber, nor is any particular time for removal 
thereof stated; and said language is so vague, indefinite and uncertain 
that any timbers so attempted to be reserved cannot be known or ascer- 
tained, and such attempt to so reserve timber is void for uncertainty. 

"6. That said language is vague and indefinite and the lands referred 
to in said attempt to reserve timber is not described with sufficient par- 
ticularity and certainty to admit of its true location, in that it only 
refers to a Marl-bed and 'beginning corner' without fixing any bounda- 
ries or any acreage, and without referring to any natural or fixed objects 
or anything extrinsic by which the land could or can be located and made 
certain, and such attempted reservation is therefore void for uncertainty. 

"7. That plaintiffs' deed was made and executed by defendants May 
12, 1920, and if said attempted reservation is valid, which is denied, 
then the defendants are entitled only to such trees as were large enough 
to be sawmill or saw stock timber at  the time of the execution of said 
deed on May 12, 1920." 

Defendants moved to strike the above paragraphs from the answer 
because the claims made therein ('are in direct conflict and contradic- 
tory" to the complaint. At the May Term, 1940, Judge Thompson, over 
objection, struck out these paragraphs of the reply and plaintiffs ex- 
cepted and appealed. 

I t  was admitted upon the hearing here that no service of defendants' 
answer had been made upon the plaintiffs. 

Under our present system of pleading plaintiffs were under no com- 
pulsion to file a reply to the answer, whether it be regarded as setting 
up a counterclaim as plaintiffs contend, or otherwise. No service of 
answer having been made upon them or their attorney or attorneys of 
record, the law denies the counterclaim for them. C. S., 524; Simon 
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MACRAE 8E Co, v. SHEW. 

v. Masters, 192 N. C., 731, 135 S. E., 861; F&hblate v. Fidelity Co., 
140 N.  C., 589, 594, 53 S. E., 354; Williams v. Hutton,  164 N .  C., 
216, 80 S. E., 257; Smi th  v. Bruton, 137 N.  C., 79, 49 S. E., 64. I t  was 
proper for them to reply, if they saw fit, to new matter appearing by 
way of counterclaim, denying the same or alleging. "any new matter not 
inconsistent with the complaint" constituting a defense thereto. C. S., 
525. But, from the very language of the statute, the reply must not be 
inconsistent with the complaint. Berry v. Lumber Co., 183 N .  C., 384, 
386, 111 S. E., 707. 

I n  the case at  bar plaintiffs admit in the complaint that defendants 
own certain timber within the boundaries of the land they claim, because 
of a reservation in the deed under which they claim. I n  the reply they 
attempt to dispute this claim, basing the attack on the vagueness of 
description. With the ground of attack we do not, at  present, deal; but 
only with the procedure. Plaintiffs could not amend their complaint by 
recasting the cause of action in the reply, through the introduction 'of 
substantially inconsistent matter. 

The order striking out the designated parts of the reply is 
Affirmed. 

HUGH MAcRAE & COMPANY, INC., v. RICHARD A. SHEW AND WIFE, 
IDALORA W. SHEW. 

(Filed 10 December, 1941.) 

1. Appeal and Error 8 37- 
Where there is sufficient competent evidence to support the findings of 

fact by the court, exceptions to such findings are untenable. 

2. Injunctions § 11- 
Where, upon a hearing of an order to show cause why the temporary 

restraining order should not be continued to the 'hearing, the court finds 
facts supporting its conclusions of law that plaintiffs are entitled to the 
relief sought, its order continuing the temporary injunction to the hearing 
is without error. 

8. Same: Courts la- 
Upon the hearing of an order to show cause why a temporary restrain- 

ing order should not be continued to the hearing, the court is without 
jurisdiction to adjudicate the merits of the controversy, nor may such 
jurisdiction be conferred by consent of the parties, and it is error for the 
court to grant plaintiffs a permanent injunction and tax defendants with 
costs. 

4. Courts § lb- 
Objection to the jurisdiction may be made at  any stage of the proceed- 

ing, even in the Supreme Court upon appeal. 
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APPEAL by defendants from B u r n e y ,  J., at Chambers in Wilmington, 
5 April, 1941. From NEW HANOVER. 

Rountree  & Rountree  and Harr i s s  N e w m a n  for plaintif f ,  appellee. 
J .  A. Jones  for defendants ,  appellants.  

SCHENCK, J. This is an action to enjoin the defendants from build- 
ing, constructing or maintaining a street, road or avenue over Lot 811, 
in a subdivision of land known as Magnolia Place, Cul-de-Sac Section, 
in alleged violation of restrictions in the deed from the plaintiff to the 
grantor of the defendants. 

The plaintiff subdivided a tract of land into lots, which it sold to 
purchasers for building purposes. The lot involved faced a cul-de-sac 
leading off from State Highway No. 74, between Wilmington and 
Wrightsville. The deed from the plaintiff conveying this lot to the 
defendants' grantor contained, among other restrictions, the following: 
((2. The property shall be used for residential purposes only; . . ." 
Deeds from the plaintiff to other grantees for other lots fronting on the 
same cul-de-sac contained similar restrictions. The plaintiff still owns 
yet other lots fronting on the cul-de-sac. 

The defendants own a tract of 18 acres of land south of and contigu- 
ous to said Magnolia Place, Cul-de-sac Section. The defendants pur- 
chased and took title from one Donnell, who had taken title thereto from 
the plaintiff, said Lot No. 811, in Magnolia Place, Cul-de-sac Section. 
The deed from Donnell to the defendants contained no restrictions. 

The defendants admit their intention to construct and have actually 
begun the construction of a street or roadway through said Lot No. 811, 
thereby connecting his 18-acre tract to the end of the cul-de-sac and over 
the cul-de-sac to the State Highway No. 74. 

The question posed by the pleadings, evidence and admissions is: I s  
the construction and maintenance of a road, street or highway over said 
Lot No. 811 a violation of the restrictions contained in the deed convey- 
ing the lot from the plaintiff to Donnell, and, if so, were such restrictions 
covenants running with the land, and therefore binding upon the defend- 
ants, who claim through Donnell by deed which contains no such restric- 
tions? And, further, if such restrictions are binding upon the defend- 
ants, do they exist for the protection of the plaintiff, who still owns 
some lots in the subdivision, so as to enable it to maintain an action to 
prevent their violation, or do they exist only for the protection of those 
who have acquired other lots in the subdivision by deeds containing 
similar restrictions, and who are not parties to this action? 

The cause came on for hearing before his Honor at  chambers, in 
Wilmington, out of term, upon an order to show cause why a temporary 
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restraining order should not be made permanent, and he found the facts 
practically as alleged in the complaint, and concluded as a matter of law 
that the plaintiff was entitled to the relief sought, and entered judgment 
that the defendants be permanently enjoined from constructing, building 
or maintaining a road, street or highway over stlid Lot No. 811, and 
directing that the defendants restore the said lot to its original condition 
and remove its tractors and other im~lements therefrom. and that the 
defendants Dav the costs of the action. " 

Since there was sufficient competent evidence to support the findings 
of fact by the court, the exceptions to such findings are untenable, and 
since those facts sustain the conclusions of law reached by the court 
there was no error in the continuing of the temporary restraining order 
theretofore entered by Burgwyn, J., to the hearing. 

But his Honor did more than that;  he entered a judgment final in its 
nature, adjudging the merits of the controversy, in favor of the plaintiff, 
and taxed the defendants with costs. I n  so doing he exceeded his juris- 
diction. "The judge hearing the order to show cause why the injunction 
should not be continued to the hearing had no jurisdiction to hear and 
determine the controversy on the merits, and his findings of fact and con- 
clusions of law were but instruments of decision in the matter before 
him." Patterson v. Hosiery Mills, 214 N.  C., 806, 200 S. E., 861. 
"When the judge below grants or refuses an injunction, he does so upon 
the evidence presented, and the only question is whether the order 
should be made, dissolved, or continued; he cannot go further and deter- 
mine the final rights of the parties, which must be reserved for the final 
trial of the action." N. C. Prac. & Proc. (McIntosh), par. 876, p. 994, 
and cases there cited. 

I t  is but just to the learned judge who heard the case to state that it 
appears in the record that counsel-for the parties agreed that the court 
might "either make the temporary restraining order permanent or dis- 
solve it at  this hearing." However, since the judgment entered was 
beyond the jurisdiction of the judge sitting at  chambers, such jurisdic- 
tion could not be conferred by agreement, and objlxtion to the jurisdic- 
t,ion may be made at  any stageof a proceeding, even in the supreme 
Court, as has been done in the case at bar by appellants' third assign- 
ment of error. N. C. Prac. & Proc. (McIntosh), par. 6, p. 7, Cary v. 
Allegood, 121 N .  C., 54, 28 S. E., 61. 

The result is that the judgment must be modified so as to extend no 
further than to continue the restraining order to the hearing, and to 
leave the payment of the cost to the party finally cast. 

The cause is remanded for judgment in accord with this opinion. 
Modified and affirmed. 
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STATE v. LINWOOD W. EURELL. 

(Filed 10 December, 1941.) 

1. Bailment fj 1- 
One who receives money for safe keeping is not an agent, consignee, 

clerk, employee or servant, but is a bailee if under the agreement of the 
parties he is to return the identical money received, and is a debtor if 
he is to use the money and return its equivalent on demand. 

2. Embezzlement 8 1: Statutes fj 8- 
The crime of embezzlement is purely statutory and the statute creating 

the offense must be strictly construed and only those classes of persons 
therein defined as coming within its purview can be guilty of the offense. 

3. Same- 
The fact that ch. 31, Public Laws 1941, amended C. S., 4268, by adding 

"bailee" to the classes of persons who might fall within the condemnation 
of the embezzlement statute constitutes a legislative declaration that 
theretofore a bailee was not included in the definition of classes of persons 
defined by the statute. 

4. Same- 
A "bailee" or "debtor" may not be prosecuted for embezzlement under 

C. S., 4268, prior to the amendment of 1941, since neither a "bailee" nor 
"debtor" is included in the classes of persons defined by the statute prior 
to the amendment. 

APPEAL by defendant from Olive, J., a t  June  Term, 1941, of ROBESON. 
Reversed. 

Criminal prosecution on bill of indictment charging the crime of 
embezzlement. 

The defendant operates a cafe and small grocery. The  prosecuting 
witness was his customer. I n  1936 she left with the defendant about 
$37.00, which she later consumed in trade. Thereafter, over a period of 
several years, she left with him small amounts to keep for her. The 
total amount thus deposited with the defendant amounted to $203.00. 
I n  November, 1940, a t  her request, the defendant executed and delivered 
to her a paper writing as  follows: 

"November 11, 1940, received of Lessie Carr ,  money to keep, $203.00. 
Signed L. W. EURELL." 

Thereafter, she demanded of him the return of the money due. Upon 
her demand for the money due he failed to pay the same, claiming, 
according to her testimony, that  he had invested i t  i n  a truck. There- 
upon this prosecution was instituted, i t  being charged in the bill of in- 
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dictment that the defendant was "the agent, conrgignee, clerk, employee 
and servant of Lessie Carr" and as such had embezzled the money thus 
entrusted to him. The cause was tried upon the theory that the contract 
the evidence for the State tended to establish constituted the defendant an 
agent. 

The jury returned a verdict of "guilty as charged." From judgment 
thereon the defendant appealed. 

Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

David M. Britt and McKinnon d Seawell for defendant, appellant. 

BARNHILL, J. One who receives money for safekeeping is not an 
agent, consignee, clerk, employee or servant. He  is a bailee if under 
the agreement of the parties he is to return the identical money received, 
and debtor if he is to use the money and return its equivalent on demand. 
Neither "bailee" nor "debtor" was included in our. embezzlement statute, 
C. S., 4268, prior to 1941. 

An interesting and comprehensive history of the embezzlement statute 
is contained in the opinion of Stacy, C. J., in S. v. Whitehurst, 212 
N .  C., 300, 193 S. E., 657. I t s  meaning and its applicability only to the 
classes of persons therein named is fully discussed. I t  is there said "the 
embezzlement statute begins by defining the classes of persons who may 
fall within its condemnation, or who may commit the statutory crime of 
embezzlement, and as it is a penal statute, creating a new offense, it 
cannot be extended by construction to persons not within the classes 
designated. 2 Bishop, Crim. Law., sec. 331. I n  other words, if the 
statute be so worded as not to include the defendant, his office, or his 
status, an indictment thereunder will not lie against him." S. v. Keith, 
126 N .  C., 1114; Calkins v. S., 18 Ohio S., 366; 98 Am. Decision, 121. 
Further discussion is unnecessary. 

That the General Assembly, by ch. 31, Public Laws 1941, added 
"bailee" to the classes of persons embraced in the statute constitutes a 
legislative declaration that it was not intended that "agent, consignee, 
servant or employee" should include a bailee. 

The motion for judgment as of nonsuit should have been allowed. 
Reversed. 
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B E S S I E  CUMMINGS v. Q U E E N  CITY COACH COMPANY. 

(Filed 10 December, 1941.) 

Trial g 29b--Charge held for prejudicial error in referring to evidence 
which had not been introduced upon the trial. 

Plaintiff did not introduce in evidence any bill for hospital expenses nor 
any evidence that she had received any such bill, or had paid or is obli- 
gated to pay a bill for hospital expenses in any specific amount. The 
court charged the jury that plaintiff offered evidence that she had received 
a bill for doctors and medical services in the sum of $118.00 and that she 
contended that she had had to pay such bill. Held: The charge of the 
court referring to matters which had not been introduced in evidence and 
concerning which defendant was afforded no opportunity to cross-examine 
witnesses, must be held for prejudicial error. 

APPEAL by defendant from Phil l ips ,  J. ,  at May Term, 1941, of 
RICHMOND. 

This is an action for personal injury and property damage alleged to 
have resulted from a collision between the plaintiff's automobile and the 
defendant's bus caused by the negligence of the defendant. The issues of 
negligence and damage were answered in favor of the plaintiff, and from 
judgment predicated on the verdict the defendant appealed, assigning 
errors. 

A. A. Reaves  and  Jones  & Jones for plaintif f ,  appellee. 
Oates,  Qui l l in  & M c R a e  and Fred  W .  B y n u m  for defendant ,  appellant.  

SCHENCK, J. We think, and so hold, that the demurrer to the evi- 
dence, C. S., 567, was properly overruled. 

The court charged the jury that "the plaintiff further offered evidence 
which tends to show . . . that as a result of such injuries she was 
forced to go to the hospital in Wadesboro and stay there approximately 
twenty-four hours and then stayed in the Hamlet hospital for seven days 
and that she has received a bill for doctors and medical services in the 
sum of $118.00 for treatment of her injuries." And later the court in 
its charge said: "The plaintiff insists and contends . . . that she 
has been forced to stay in institutions, hospitals, and received medical 
care to the extent that she had a bill for $118.00 for hospital treatment 
and medical treatment and nursing." 

Both of these excerpts from the charge are made the bases for excep- 
tive assignments of error and we are constrained to sustain such assign- 
ments, since it nowhere appears in the record that any hospital bill was 
introduced in evidence, or that the plaintiff ever received a bill for 
$118.00 for hospital and medical services, or for any other amount. The 
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most that the record tends to show is that the hospital sent out a bill, in 
an unnamed amount, there being no evidence that the plaintiff ever 
received such a bill, or ever paid such a bill, or is in anywise obligated 
to pay such a bill. 

The only reference in the evidence, remotely or otherwise, to a hospital 
bill appears on page 46 of the record, in the cross-examination of the 
defendant's witness, Dr. W. D. James, as follows: 

"Q. I ask you if you recognize that (handing paper to witness) as 
being the bill sent out by your hospital? A. Yes, sir, that is our paper; 
I never saw i t  before it went out. I don't know a thing about the bill 
being sent out;  I didn't give orders for it to be sent out but it is the 
routine." 

This is neither evidence of a bill for $118.00, nor is it evidence that 
the plaintiff received any bill, or paid or is obligated to pay a bill for 
any specific amount. 

Barnhill, J., in S. v. Wyont, 218 N. C., 505, 11 S. E. (2d), 473, 
where the court in its charge referred to the "Biolical records" as tend- 
ing to establish the age of the prosecutrix, writes : "But the State insists 
that this clause, when considered contextually, constitutes nothing more 
than a statement of a contention by the State. Even so, it is prejudicial. 
The record fails to disclose that any birth record entered in  a family 
Bible was identified and offered in evidence. Thus the charge, in part, 
is based on evidence which had not been introduced and concerning which 
the defendant was afforded no opportunity to cross-examine the wit- 
nesses. By  this action of the court evidence material to the issue was 
placed before the jury without opportunity to answer it or in any way to 
meet it. This constitutes prejudicial error. S. 7). Love, 187 N. C., 32, 
121 S. E., 20; Smith v. Hosiery Mill, 212 N.  C., 661, 194 S. E., 83." 
See, also, Howell v. Harris, ante, 198, 16 S. E. (2d), 829. 

For  the error assigned there must be a 
New trial. 

GLENN PURCELL v. KINNIE WILLIAMS, CARRIE R. CURRIE, WIDOW 
OF THE LATE TUCKER C. CURRIE, AND TUCKER ROTHROCK CURRIE, 
MINOB, AND CARRIE R. CURRIE, HIS GUARDUX. 

(Filed 10 December, 1941.) 

Adverse Possession 9 19- 
Evidence that the person under whom plaintiff? claims held hostile and 

exclusive possession of the locus in quo under known and visible lines and 
boundaries over a period of 50 years prior to hi3 death held sufficient to 
be submitted to the jury, and the granting of defendants' motion for 
nonsuit was error. 
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2. Adverse Possession $j 14- 
Where a person acquires title to a parcel of land by adverse possession, 

such title is the legal title, and occupancy of the land thereafter will be 
presumed to be in subordination to such title, unless held adversely to such 
title for the statutory period. C. S., 432. 

APPEAL by plaintiff from Olive, Special Judge,  at March Term, 1941, 
of MOORE. Reversed. 

This was an action to recover possession of fifty acres of land alleged 
to be wrongfully withheld by the defendants. Plaintiff claimed as heir 
of one J i m  McNeill, who, it was contended, had acquired title to the land 
by adverse possession extending over a period of fifty years prior to his 
death in 1918. Defendants denied plaintiff's title, and alleged title in 
themselves. I t  was not denied that plaintiff is heir of J im McNeill. 
At the close of plaintiff's evidence motion for judgment of nonsuit was 
allowed, and from judgment dismissing the action plaintiff appealed. 

Seawell & Seawell for plaintiff, appellant. 
Moseley C. Boyet te  for defendants, appellees. 

DEVIN, J. Considering the evidence in the light most favorable to 
the plaintiff, as we are required to do on a motion for nonsuit, we are 
constrained to hold that the judgment of nonsuit was, improvidently 
entered, and that the case should have been submitted to the jury. 

As the case must go back for further proceedings, we refrain from 
discussing the evidence other than to say that there was evidence on the 
part of the plaintiff tending to show that about 1873 J i m  McNeill built 
on the land the home in which he lived continuously thereafter for more 
than forty-five years ; that he had exclusive possession of the land, listed 
it for taxation, built out-houses, barns and stables, and farmed the land 
in the usual way until his death in 1918; that there were ten to fifteen 
acres of open land which he cultivated, and some use was made of the 
wooded land also; that the house and a portion of the land were enclosed 
by fence; that the land was known as the J im McNeill land, and testi- 
mony was offered that his possession of the land was under known and 
visible lines and boundaries. This would seem to afford evidence of 
adverse possession for the statutory period, under the rule laid down in 
Locklear .L.. Savage,  159 N.  C., 236, 74 S. E., 347, and Owens v. Lumber  
Co., 210 N. C., 504, 187 S. E,, 804; C. S., 430. 

There was also evidence tending to show that J im McNeill died in 
1918, and that thereafter the land was occupied by tenants not adverse 
to plaintiff's title, until 1935, when the defendants entered. Suit was 
instituted in 1939. I f  it be established that the title of J im McNeill 
at  the time of his death had ripened by adverse possession for more than 
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twenty years, it follows that occupancy of the land thereafter would be 
presumed to have been in subordination to the legal title, unless held 
adversely to such title for the statutory period. C. S., 432; Johnston 
v. Pate, 83 N. C., 110; Bland v. Beasley, 145 N.  G., 168, 58 S. E., 993; 
Stewart v. McCormick, 161 N. C., 625, 77 S. E., 761; Berry v. Copper- 
smith, 212 N.  C., 50, 193 S. E., 3. 

While we do not deem i t  necessary to consider seratim the exceptions 
noted by plaintiff to the court's rulings on the admission of testimony, it 
may be well to observe that evidence properly adduced as to the character 
and extent of the possession of J im McNeill and of those who occupied 
the land after his death would seem to be unobjectionable. Upon this 
appeal only the plaintiff's evidence is before us for consideration. Upon 
another trial defendants' evidence may show the facts to be different. 
That will be a matter to be determined by the jury. 

Upon the record before us we conclude that the judgment of nonsuit 
must be 

Reversed. 

IN RE WILL OF LOTTIE C. TAYLOR. 

(Filed 10 December, 1941.) 

1. Wills 5 3- 

A paper writing cannot be construed as a will unless it discloses the 
intent of the writer that the paper itself should operate as a disposition 
of her property to take effect after death. 

2. S a m e  
The paper writing admitted to probate in common form was a letter 

written by testatrix to her father and sisters in which she expressed her 
desire that her husband should have her property, stated an intent to 
execute a will effecting that purpose if she was able to contact a lawyer, 
and requested them to give him her property in the event she died before 
making testamentary disposition thereof. Held: !Che paper writing fails 
to disclose the animus testandi necessary to constitute a valid will. 

APPEAL by caveators from Hamilton, Special Judge, at April Term, 
1941, of BLADEN. New trial. 

Issue of devkavit cel non raised by a caveat to a paper writing pro- 
pounded as the last will and testament of Lottie C. Taylor. 

The clerk of the Superior Court of Bladen County, on application of 
John F. Taylor, admitted to probate in common form the following 
paper writing : 
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"ELIZABETHTOWN, N. C. 
December 24, 1938 

'(PAPA AND SISTERS : 
"I am I think sane at this minute but how long it will last I dont 

know. I may do something, but while I can please give John my land. 
He had to do and be with me so much I feel he should have what I hare 
for he has been a dear good man and husband to me. This will be a 
surprise to him. I f  I last ti1 I can see a lawyer I will will i t  to him 
but if not I know you all will give it to him for me. 

"Lor.e to each of you and thank you for enduring me. 
LOTTIE C. TAYLOR." 

Thereafter, the sisters of the testatrix appeared and filed a caveat. 
Thereupon the cause was transferred to the civil issue docket. When 
the cause came on to be heard in the court below the usual issues were 
submitted. The court in its charge instructed the jury that if they 
believed the evidence and found the facts to be as the testimony tended 
to show they should answer each issue "yes." The jury answered the 
issues accordingly. From judgment thereon the caveators appealed. 

Oliver  Carter  and Clark  & Clark  for caveators, appellants.  
Varser ,  M c I n t y r e  & H e n r y  for propounder, appellee. 

BARNHILL, J. TO constitute a paper writing a last will and testament 
it must express a genuine present and not merely a future testamentary 
intent. The character of the instrument and the circumstances under 
which it was executed must disclose an act of testamentary disposition. 
Spencer  v. Spencer ,  163 N. C., 83, 79 S. E., 291. 

The a n i m u s  tes tandi  required is more than an intent to execute a will. 
I t  is the intent to presently devise by the paper writing being then 
executed and that such writing shall have the full force and effect of a 
mill. I n  re Benne t t ,  180 N. C., 5, 103 S. E., 917; I n  re Johnson,  181 
N.  C., 303, 106 S. E., 841. I t  is not sufficient that the writer express 
a present intent to thereafter make a will. I t  must appear from the 
language used that it was the writer's intent that the paper itself should 
operate as a disposition of her property to take effect after death. I n  re 
Johnson ,  supra;  In re Benne t t ,  supra;  Spencer  v. Spencer ,  supra;  In re 
Es ta te  of C .  B. Richardson,  94 Cal., 63; Gardner on Wills, 1st Ed., 
pp. 36-43. 

"The object of the law is that there may be no doubt as to the inten- 
tion of the supposed testator to make his last will and testament, and as 
to the fact of his having done so by the particular writing offered for 
probate, thereby identifying it as the true and only document defining 
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his intention to will his estate and his purpose as to how it should be 
disposed of after his death. The two intentions to make a will and to 
dispose of his estate in the manner described in  the paper writing in 
question must concur and coexist." I n  re Bennett, supra. 

Applying these principles i t  appears that the paper writing pro- 
pounded fails to measure up to the requirements of a valid will. I t s  
effect is:  (1) to express a desire that her husband shall have her prop- 
erty; (2) an intent to execute a will effecting that purpose if she is able 
to contact a lawyer; and (3 )  a request directed to her heirs apparent 
that they give the property to her husband in the event she dies before 
making testamentary disposition thereof. No part of the language used 
is dispository in character. On the contrary, it negatives a present 
intent to devise. Hence, I n  re Benne t t ,  supra, and I n  re Johnson, supra,  
are directly in point and are controlling. 

The court erred in its instruction to the jury and in not instructing as 
requested by the caveators. 

New trial. 

WBCHOVIA BANK & TRUST COMPANY ET AL. V. FLORA HEYMANN. 

(Filed 10 December, 1941.) 

Wills § 33f-Devise of life estate with power of disposition by act inter 
vivos empowers devisee to mortgage property. 

Testator devised certain property to one of h ~ s  sons for life with re- 
mainder to the "children of his body absolutely in fee forever," and by 
codicil, which ratified and confirmed the mill except as changed thereby, 
gave the devisee "full power to sell or dispose" of the property devised 
"and receive the proceeds thereof." Held: The power of disposition 
gyanted in the codicil empowered the devisee to sell or dispose of the 
property in any manner except by mill, which power included the power 
to mortgage as well as the power to convey by deed. 

DEVIN, J., took no part in the consideration and decision of this case. 

APPEAL by defendant from Johnston, Special Judge, at November 
Term, 1941, of BUNCOMBE. 

Controversy without action submitted on agreed statement of facts. 
The plaintiff, being under contract to convey to the defendant a lot of 

land in the city of Asheville, duly executed and iendered deed therefor 
sufficient in form to invest the defendant with a fee-simple title to the 
property, and demanded payment of the purchas~? price as agreed, but 
the defendant declines to accept the deed and refuses to carry out her 
agreement to buy or to make payment of the purchase price on the ground 
the title offered is defective. 
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TRUST Co. v. HEYMANN. 

The court being of opinion that upon the facts agreed, the deed ten- 
dered was sufficient to convey a fee-simple title to the lot in question, 
gave judgment for the plaintiffs, accordant with the terms of submission, 
from which the defendant appeals, assigning error. 

Parker ,  Bernard & P a r k e r  for W a c h o v i a  B a n k  & T r u s t  Co., plaintif f ,  
appellee. 

J .  G. M e r r i m o n  for dshev i l l e  Miss ion Hospi tal ,  plaintif f ,  appellee. 
J .  A. P a t l a  for defendant ,  appellant.  

STACY, C. J. On the hearing, the question in difference was made to 
turn on whether Frank A. Mears acquired the right to sell and convey 
the property in fee simple and also the right to mortgage it under the 
following clause, as enlarged by the codicil, in the will of G. Augustus 
Mears, late of Buncombe County, this State: 

"Sixth: I give and devise to my son, Frank ,4. Mears, that certain 
house and lot situate on the west side of South Main St. in the City of 
Asheville, N. C., now occupied as a garage, for and during his natural 
life, and at  his death to the children of his body absolutely in fee for- 
ever." 

I n  a codicil, the testator ratified and confirmed his will except as 
changed thereby, and among other things, provided: 

"I further modify my last will and testament in this respect. That is, 
each of my said sons may or shall have full power to sell or dispose of 
any or all of the property in this will devised to them in fee and receive 
the proceeds thereof as to them seems best or proper." 

Plaintiff acquired title under foreclosure of deed of trust given by 
Frank A. Mears and wife to Haywood Parker, Trustee, to secure an 
indebtedness of $12,000 due to a third party. 

I t  was held in S m i t h  v. Mears,  218 N .  C., 193, 10 S. E. (2d), 659, in 
construing this same codicil, that it had the effect of annexing as appur- 
tenant to the life estate, originally created by the will, the power of sale 
or disposition in the life tenants. Herr ing  v. Wil l iams ,  153 N .  C., 231, 
69 S. E., 140; P a r k s  v. Robinson,  138 N .  C., 269, 50 S. E., 649. This 
being so, the only additional question now presented is whether the power 
of sale or disposition given in the codicil includes the power to mortgage. 
The trial court answered in the affirmative, and we approve. Ferrell  v .  
I n s .  Co., 211 N .  C., 423, 190 S. E., 746. 

I t  will be observed that the testator ratified and confirmed his will in 
the codicil, except as changed thereby, and to the power of sale or dis- 
position he added the expression, '(and receive the proceeds thereof as to 
them seems best or proper." This appended clause would seem to con- 
template a sale or disposition by act in ter  v ivos  of any kind in further- 
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ance of t h e  benefit intended t o  be conferred on  t h e  devisees, including a 
conditional sale by  mortgage or  deed of trust.  Hicks v. Ward, 107  N. C., 
392, 1 2  S. E., 318. See Annotations, 92 A. L. R., 8 8 2 ;  2 1  R. C. L., 780. 

T h e  result is an affirmance of t h e  judgment  below. 
Affirmed. 

DEVIN, J., took n o  p a r t  in the  consideration and  decision of this  case. 

STATE O F  NORTH CAROLINA BY HARRY RIcMULLAN, ATTORNEY-GENEBAL 
O F  THE STATE O F  NORTH CAROLINA, UPON THE RELATION OF ROMU- 
LUS A. HEDGPETH, v. W. R. ALLEN, A. P. PAGE AND W. W. DAVIS, 
COMNISSIONEES, AND E. M. JOHNSON, MASOB O F  THE TOWN O F  LUM- 
BERTON, AND JOHN RHODES BARNES. 

(Filed 1.0 December, 1941.) 

1. Pleadings 9 20- 
A demurrer on the ground that the complaint fails to  state a cause of 

action admits the facts alleged in the complaint. 

2. Same-- 
Upon demurrer the allegations of the complaint will be liberally con- 

strued in favor of the pleader. 

3. Quo Warranto 9 % 

A complaint alleging that plaintift' was a candidate for town commis- 
sioner and received a plurality of the votes cast in the primary, that in 
the following general election he received eight votes for said office and 
that no votes were cast for any other person, and that  thereafter the com- 
missioners, over plaintiff's protest, passed a resolution ousting plaintiff, 
states a cause of action and defendants' demurrl?r is  properly overruled, 
no ground upon which plaintiff could have been legally ousted appearing 
from the complaint. 

4. Public Ofllcers § 0- 
Even if the election of a public officer to succeed himself is for any 

reason void, such officer would hold over until his successor is elected and 
qualified. 

5. Quo Warranto § 1- 
The proper procedure to try title to public office is by action in the 

nature of quo warranto. 

APPEAL by  defendants f r o m  Olive, Special Judge, a t  August  Term, 
1941, of ROBESON. Affirmed. 

T h i s  was an action in the  n a t u r e  of quo war ran to  t o  try the  title t o  
the  office of commissioner of the  town of Lumberton, N o r t h  Carolina. 
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Defendants demurred to the complaint on the ground that it did not state 
facts sufficient to constitute a cause of action. The demurrer was over- 
ruled, and the defendants appealed. 

Varser ,  M c I n t y r e  & H e n r y  for plaintiff H e d g p e t h ,  appellee. 
F. D. H a c k e t t  for de fendan t  Barnes ,  appellant.  

DEVIK, J. The demurrer challenges the sufficiency of the complaint 
to state a cause of action on the ground that it does not affirmatively 
appear therein that the plaintiff is entitled to the office of commissioner 
of the town of Lumberton, or that he was wrongfully ousted therefrom. 

I t  is a familiar rule that in the consideration of a.demurrer, on the 
ground here interposed, the facts alleged in the complaint will be deemed 
admitted, and the allegations will be construed liberally in favor of the 
pleader. A d a m s  v .  Cleve, 218 N .  C., 302, 10 S. E. (2d), 911. The facts 
alleged in the complaint are substantially these: The plaintiff was a 
member of the board of town commissioners of Lumberton for the third 
ward, having been elected in May, 1939, for a term of two years. I n  
accord with the applicable provisions of the town charter (ch. 343, 
Private Laws 1907) a primary was held the last Tuesday in April, 
1941, to nominate candidates for commissioner, and in said primary 
the plaintiff was a candidate and received a plurality of the votes cast 
for commissioner in the third ward. On the first Monday in May 
(5 May) following, in accord with the charter, an election for mayor 
and commissioner was duly held, and the plaintiff received eight votes 
for said office and no votes were cast contra. Thereafter, on 1 3  June, 
1941, a resolution was adopted by the board of commissioners, over the 
protest of the plaintiff, declaring the defendant Barnes commissioner of 
the third ward, and thereby ousting the plaintiff. I t  further appeared 
from the complaint that on 1 May, 1941, the board of commissioners 
had attempted, over the objection of the plaintiff, to call another primary 
for the selection of a candidate for commissioner of the third ward, to 
be held 8 May, but it is alleged the charter contains no provision for a 
second primary, and that the date attempted to be set for the second 
primary was subsequent to the date of the general election wherein the 
plaintiff had been duly elected. The charter provides that the term of 
a town commissioner shall be two years and until his successor is elected 
and qualified. C. S., 3205. 

For the purposes of the demurrer the facts alleged must be taken to 
be true. Hence, it appears that the plaintiff was duly elected to the 
office he claims on 5 May, 1941, and that though he received only eight 
votes, there were no votes for any other person, and that, if for any 
reason, which does not appear, the election was void, he would hold over 



530 IN THE S U P R E M E  COURT. [220 

until his successor was elected and qualified. There was no vacancy, 
such as contemplated i n  the charter, which would empower the board to 
elect a successor. The complaint does not show any ground upon which 
the plaintiff could have been legally ousted. 

Procedure by action in  the nature of quo warmnto would seem to be 
the proper method to determine the title to the office in controversy. 
Ellison v. Raleigh, 89 N .  C., 125; Ifarkrader v. Lawrence, 190 N.  C., 
441, 130 S. E., 35;  Osborne v. C'anton, 219 K. C., 139, 13 S. E. (2d),  
265. 

The  judgment overruling the demurrer is 
Affirmed. 

STATE v. BRADIE (BUSTER) FLOYD. 

(Filed 10 December, 1941.) 

1. Homicide § 27b: Criminal Law 53c-Charge held for error in placing 
burden on defendant to prove his innocence. 

In this homicide prosecution the court charged the jury that it might 
return a verdict of guilty of each of the three degrees of homicide, "or 
not guilty, as you may find the facts to be beyond a reasonable doubt." 
Held: The charge placed the burden upon defendant to prove his inno- 
cence beyond a reasonable doubt, and the charge must be held for preju- 
dicial error notwithstanding that in other portions of the charge the court 
correctly instructed the jury upon the presumpti'm of innocence and that 
the burden was on the State to prove defendant guilty beyond a reason- 
able doubt. 

2. Criminal Law § 81c- 
Where the court gives conflicting instructions on the burden of proof, 

one correct and the other erroneous, a new trial must be awarded, since 
it must be assumed on appeal that the jury was influenced by the incor- 
rect portion of the charge. 

APPEAL by defendant from Williams, J., a t  April  Term, 1941, of 
ROBESON. 

Criminal prosecution upon indictment charging defendant with the 
murder of one Ollie Floyd. 

Plea : Not guilty. 
Verdict: Guilty of murder i n  the first degree. 
Judgment : Death by asphyxiation. 
Defendant appeals therefrom and assigns error. 

Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

T .  A. McNeill and George T .  Deans for defendznt, appellant. 
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WINBORNE, J. Assignment of error is well taken by defendant to the 
following portion of the charge given by the court to the jury on the 
trial below: "Now, in this case, gentlemen, I charge you, you may return 
a verdict of guilty of murder in the first degree, guilty of murder in the 
second degree, guilty of manslaughter, or not guilty, as you may find the 
facts to be beyond a reasonable doubt, applying thereto the law as con- 
tained in the instructions of the court," and repeated in substance near 
the close of the charge. 

See S. v. Patterson, 212 N. C., 659, 194 S. E., 283, upon authority of 
which decision is here rested. 

The instruction in the Patterson case, supra, is the same as that chal- 
lenged here. There the Court, referring to quoted portion of the charge, 
said : ". . . the jury was instructed by the court that they could not 
return a verdict of 'Not guilty' unless they were satisfied beyond a rea- 
sonable doubt that he is not guilty. There was error in the instruction, 
and although the court had properly instructed the jury on other por- 
tions of its charge with respect to the burden of proof, we think in view 
of all the evidence in this case, this error was prejudicial to the defend- 
ant." So it is in the present case. The court in other portion of the 
charge correctly instructed the jury that defendant comes into court 
presumed to be innocent of the offense charged and that presumption 
goes with him throughout the trial and remains with him until the State 
produces evidence which satisfies the jury beyond a reasonable doubt of 
his guilt. Even so, we must assume in such case, in passing upon appro- 
priate exception, that the jury, in coming to a verdict, was influenced by 
that portion of the charge which is incorrect. S. z,. Starnes, ante, 384, 
and cases there cited. 

No doubt the error is just "one of those casualties which, now and 
then, befalls the most circumspect in the trial of causes on the circuit," 
S. v. Rline, 190 N .  C., 177, 129 S. E., 417. See, also, S. v. Starnes, 
supra. 

Nevertheless, it is error, for which defendant is entitled to a 
New trial. 

STATE v. F E R R E L L  BEACHUM. 

(Filed 10 December, 1941.) 

1. Homicide 9 16-Intentional killing with deadly weapon raises presump- 
tion of malice constituting crime murder in second degree. 

Where an intentional slaying of a human being with a deadly weapon 
is admitted or adduced by the evidence, nothing else appearing, the law 
presumes malice, constituting the offense murder in the second degree, 
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and the burden is then upon defendant to show to the satisfaction of the 
jury facts and circumstances sufficient to reduce the grade of the offense 
from murder in the second degree to manslaughter, or to excuse it alto- 
gether on the plea of self-defense. 

2. Homicide g 27h- 
Where the State introduces evidence that in a fight between defendant 

and deceased, defendant stabbed deceased with a knife, inflicting mortal 
injury, the court correctly submits to the jury t:he question of defendant's 
guilt of murder in the second degree under the presumption arising from 
an intentional killing with a deadly weapon, notwithstanding defendant's 
plea of self-defense. 

3. Homicide 9 81- 
Where the jury returns a verdict of guilty of' manslaughter, defendant 

has no just cause to complain that the court mbmitted to the jury the 
question of his guilt of murder in the second degree. 

4. Criminal Law 53f- 

Exceptions to the refusal of the court to give special instructions re- 
quested are untenable when the court gives in substance all special in- 
structions requested in so far as they are applicable to the evidence. 

APPEAL by defendant from Carr ,  J., a t  Aagust Term, 1941, of 
SAMPBON. NO error. 

Indictment for murder. The State only asked for verdict of guilty 
of murder i n  second degree or manslaughter. The  defendant pleaded 
self-defense. The verdict of the jury was guilty of manslaughter. From 
judgment imposing sentence the defendant appealed. 

Attorney-General M c H u l l a n  and Assistant Attorneys-General B r u f o n  
and P a t t o n  for the State .  

E. A. Hightower for de fendanf ,  appellant. 

DEVIN, J. The defendant's principal assignment of error is predi- 
cated upon the refusal of the court below to charge the jury, as requested, 
that  i n  no aspect of the testimony could the defendant be convicted of a 
higher offense than manslaughter. He contends that, while the verdict 
was manslaughter, the court's submission of the question of second degree 
murder, under the circumstances, was prejudicial. 

The  evidence pertinent to the matters involved in  this appeal may be 
concisely stated as follows : The defendant and several companions were 
in  an  automobile being driven on a road leading to Godwin's Lake, about 
eleven o'clock a t  night. The  deceased, a soldier from For t  Bragg, and 
two other soldiers were in an  automobile following, the deceased driving. 
A previous altercation had occurred between occupants of the two cars. 
The automobile in which defendant was riding was driven off the road 
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and an attempt was made to turn it around, apparently to avoid being 
followed. The automobile of the deceased was then driven so as to block 
this movement. The defendant and another man got out of the first car, 
and the deceased and another soldier named Banks got out of the second 
car. Banks testified he was knocked down and became momentarily 
unconscious. When he regained his senses he saw deceased and defend- 
ant fighting. I n  the course of the encounter the defendant stabbed the 
deceased with a knife. The blade of the knife penetrated the heart, 
causing death. The defendant testified that he got out of the car to 
remove an obstruction so as to permit the car's being turned, and that 
while attempting to do so he was assaulted by two, knocked down and 
beaten with a stick, and that he struck in self-defense. Banks denied 
striking the defendant until after the deceased had been fatally stabbed. 

Uniformly, since the crime of murder was by statute divided into two 
degrees, it has been held that the intentional slaying of a human being 
with a deadly weapon implies malice and, nothing else appearing, con- 
stitutes murder in the second degree, and that when this implication is 
raised by requisite proof or admission, it then becomes incumbent upon 
the defendant to show to the satisfaction of the jury, from all the evi- 
dence, facts and circumstances sufficient to reduce the grade of the offense 
from murder in the second degree to manslaughter, or to excuse it alto- 
gether on the plea of self-defense. S. v. Fuller, 114 N .  C., 885, 19 
S. E., 797; S .  v. Gregory, 203 N.  C., 528, 166 S. E., 387; S. T. Robinson, 
213 N.  C., 273, 199 S. E., 163; 8. o. Sheek, 219 N. C., 811, 15 S. E. 
(2d), 282. The ruling of the court below on this point, in accord with 
these principles, must be upheld. Furthermore, since the verdict was 
guilty of manslaughter, which the State's evidence fully warranted, we 
think the defendant has no just ground of complaint. S. v. Blackwell, 
162 N.  C., 672, 77 S. E., 1089. 

Exceptions were also noted to the refusal of the court to charge the 
jury in accordance with numerous other prayers for instructions re- 
quested by defendant. However, upon examination of the charge as 
given, we find that these prayers, in so far as applicable, were substan- 
tially stated in a charge comprehensive and free from error. There was 
no exception to the charge as given. 

I n  the trial we find 
No error. 
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STATE v. CLAUDE HAYWORTH, ARCHIE FOWLER, AND HARFORD 
SMITH. 

(Filed 10 December, 1941.) 

Courts 9 2a- 
Where, at the time of issuance of recordari and supersedeas, defendants 

had already perfected their appeals from the judgment of the municipal 
court, the revocation of the writs by the judge of the Superior Court on 
the ground that they had been improvidently granted and that no harm 
could come to defendants from their revocation, is without error. 

APPEAL by defendants from Johnston,  Special Judge ,  at September 
Term, 1941, of GUILFORD. 

Criminal prosecutions tried in  the municipal court of the city of High 
Point on warrants charging the defendants with conspiracy to violate 
the prohibition laws and with violations of the prohibition laws. For 
convenience the cases were consolidated' and tried together. From ver- 
dicts of guilty and judgments thereon, the defendants appealed to the 
Superior Court of Guilford County. They also applied for writs of 
recordari and supersedeas, which were granted, and later stricken out. 

From the order revoking the writs of recordari and supersedeas, the 
defendants appeal, assigning errors. 

Attorney-General McMul lan  and Assistant Attorneys-General B r u t o n  
and P a t t o n  for the State. 

C. R. McIver ,  ,Jr., for defendants. 

PER CURIAM. I t  appears that at the time the writs of recordari and 
supersedeas were issued "to the end that the said action may be sent on 
for trial in the Superior Court of said Count,y," the defendants had 
already perfected their appeals from the judgments rendered against 
them in the municipal court, and the said causes were then pending in 
the Superior Court of Guilford County for t r i d  de novo. Hence, the 
judge concluded that the writs of recordari and supersedeas had been 
improvidently granted, and that no harm could come to the defendants 
from their revocation. The conclusion is suppor1:ed by the record. 

Affirmed. 
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STATE v. ROBERT STURDIVANT. 

(Filed 10 December, 1941.) 

Criminal Law 8 S0-- 
An appeal will be dismissed upon motion of the Attorney-General for 

failure of defendant to flle a brief, Rule of Practice in the Supreme Court 
KO. 28, but when defendant has been convicted of a capital felony this 
will be done only after a careful examination of the record fails to dis- 
close material defect. 

MOTION by State to dismiss appeal for failure to file brief. 
Defendant was tried before Burney, J., at the September Term, 1941, 

Superior Court of Bladen County, on bill of indictment charging him 
with the capital felony of murder of one Ida Mae Sturdivant. There 
was a verdict of guilty of murder in the first degree. Thereupon judg- 
ment that defendant suffer the penalty of death by asyphixiation, as 
provided by law, was entered. Defendant excepted and appealed. 

Attorney-General McMullan for the State. 

PER CUXIAM. Defendant, having been permitted to appeal i n  forma 
pauperis, docketed in this Court typewritten record and case on appeal 
but he failed to file a brief. Thereupon the Attorney-General moved to 
dismiss under Rule No. 28. I n  re Bailey, 180 N. C., 30, 103 S. E., 896; 
Comrs. v. Dickson, 190 N. C., 330, 129 S. E., 814. 

As is the custom with us in criminal causes involving the death penalty, 
before acting upon the motion of the Attorney-General, we have care- 
fully examined the record. No material defect appears therein. We 
have likewise considered the exceptions appearing in the case on appeal. 
They are without merit. The motion to dismiss is allowed. 

Judgment affirmed. 
Appeal dismissed. 

STATE v. BRANTLEY MOORE. 

(Filed 10 December, 1941.) 

Bastards 8 3- 
A warrant which fails to allege that defendant's failure or refusal to 

support his illegitimate child was willful does not charge the offense 
deflned by ch. 228, Public Laws 1933, and cannot support a conviction. 
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APPEAL by defendant from Parker ,  J., at -4pril Term, 1941, of 
COLUMBUS. Error and remanded. 

The defendant was charged with violation of ch. 228, Public Laws 
1933, as amended, relating to the support of illegitimate children. The 
amended warrant charged that he "failed, refused and neglected to sup- 
port and maintain said bastard child." Upon adverse verdict the de- 
fendant was sentenced to six months in jail. He  appeals, assigning 
errors. 

Attorney-General M c M u l l a n  and Ass i s fan t  Aitorneys-General B r u t o n  
and P a t f o n  for t h e  S ta te ,  appellee. 

C l a y t o n  C. H o l m e s  for defendant ,  appellant.  

PER CURIAM. The warrant in this case, as i t  appears in the record, 
is in substantially the same form as that coxwidered by this Court in 
S. v. Clarke,  ante ,  392. I t  fails to allege that ];he neglect or refusal to 
support the illegitimate child was willful. Apptirently the careful judge 
who presided over the trial of this case understood that the word "will- 
ful" had been by amendment in apt time inserted in the warrant, as he 
correctly charged the jury in that view. However, on the record before 
us the omission was not supplied. Hence, under authority of 8. v. 
Clarke ,  supra,  the warrant must be held insufficient to support the 
judgment. 

Error and remanded. 

MRS. LOUISE NORRELL MALLARD v. F. :a. BOHANNON, INC., 
EMPLOYER ; AND MARYLAND CASUALTY COMPANY, CA~RIEB 

(Filed 7 January, 1942.) 

1. Master and Servant 8 55d- 
Where there is sufficient competent evidence to sustain a finding of the 

Industrial Commission, the admission of other evidence, even if incompe- 
tent, cannot be held prejudicial, since a finding supported by sufficient 
competent evidence is conclusive. 

2. Same-- 
Under the Workmen's Compensation Act the Industrial Commission is 

given the duty and the exclusive authority to find facts relative to contro- 
verted claims, and, with the exception of jurisdictional facts, its findings 
supported by competent evidence are conclusiwe and binding upon the 
courts. 
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3. Master and  Servant $8 39c, 5 2 b  
Where claimant establishes the jurisdictional facts that  the contract of 

employment was made in this State, that  the employer's place of business 
is  in this State, and that  the residence of the employee is  within this 
State, the burden is upon the employer and the insurance carrier to show 
that  the contract of employment was expressly for service exclusively 
outside the State and thus bring themselves within the proviso of the Act. 
Rfichie's N. C. Code, 8081 ( r r ) .  

4. Master and Servant $ 39c- 
Whether a contract of employment is  expressly for service exclusively 

outside the State is a question of fact for the determination of the Indus- 
trial Commission. 

5. Same--Evidence held sumcient to  support finding t h a t  contract of 
employment was not  expressly for  service exclusively outside t h e  State. 

The deceased employee was killed in a n  accident arising out of and in 
the course of his employment a s  a salesman in another state. Claimant 
introduced evidence that  the contract of employment was made in this 
State, that the employer's place of business is herein, and that  the em- 
ployee was a resident of this State. The employer and the insurance 
carrier denied liability on the ground that  the employment was expressly 
for service exclusively outside the State. The employer's assistant sales- 
manager testified that. subject to  the approval of the home office, he could 
have changed the employee's territory a t  any time to North Carolina. 
Held: The testimony of the assistant salesmanager was competent and is 
sufficient to support the finding of the Industrial Commission that the 
contract of employment was not expressly for service exclusively outside 
the State and the award of compensation is upheld. 

DEVIN, J., concurring. 
BARNHILL, J., dissenting. 
STACY, C. J., and WINBORNE, J., concur in dissent. 

APPEAL by  defendants f r o m  Warlick, J., a t  September Term,  1941, of 
FORSYTH. Affirmed. 

T h e  hearing Commissioner, T. A. Wilson, Chairman,  heard  the evi- 
dence, found the  facts  a n d  made a n  award  t o  plaintiff. Upon  applica- 
t ion f o r  review f r o m  the  hearing Commissioner, the  F u l l  Commission 
rendered the  following opinion and  order :  

"Opinion for the Full Commission by Pat Kimzey, Commissioner. 
"This cause was reviewed by  the  F u l l  Commission on Apr i l  16, 1941. 
"Appearances : Charles  J. Bloch, Attorney, 614-18 Georgia Casual ty 

Building, Macon, Ga., f o r  plaintiff. W. C. Ginter,  Attorney, Charlotte, 
N. C., f o r  defendants. 

"This case came on f o r  review and  was heard by the  F u l l  Commission 
a t  Raleigh, N o r t h  Carolina, on Apr i l  16, 1941. 

"The F u l l  Commission has  careful ly considered the  briefs filed and  
t h e  able arguments  made  b y  counsel f o r  both plaintiff and  defendants, 
and  a f te r  so doing t h e  F u l l  Commission adopts as  its own and  i n  al l  
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respects approves and affirms the findings of fact of Hearing Commis- 
sioner Wilson and makes the following additional 

"Findings of Fact: A. That plaintiff's deceased sustained an injury 
by accident arising out of and in the course of his employment with the 
defendant employer resulting in his death while he was employed else- 
where than in the State of North Carolina. B. That the contract of 
employment of plaintiff's deceased and defendant employer was made in  
the State of North Carolina, and that the defendant employer's place of 
business is in the State of North Carolina. The :Full Commission adopts 
as its own and in all respects approves and affirms the conclusions of 
law of the Hearing Commissioner and in addition thereto makes the 
following : 

"Conclusions of Law: 
"1. Section 36 (8081 [rr]) of the North Carolina Workmen's Com- 

pensation Act reads, in part, as follows: 'Where an accident happens 
while the employee is employed elsewhere than in this State which would 
entitle him or his dependents to compensation if it had happened in this 
State, the employee or his dependents shall be entitled to compensation, 
if the contract of employn~ent was made in this State, if the employer's 
place of business is in this State, and if the residence of the employee is 
in this State; provided his contract of employment was not expressly 
for service exclusively outside of the State.' 

"The only question in this case which is swiously controverted is 
whether or not the contract of employment of plaintiff's deceased was 
expressly for service exclusively outside of the State of Rorth Carolina. 
The defendants contend that said contract of employment was expressly 
for service exclusively outside of the State; while the plaintiff contends 
that said contract was not expressly for service exclusively outside the 
State. 

"The evidence adduced at the hearing tends to show that the plaintiff's 
deceased had worked exclusively outside the State of North Carolina 
since he had been employed by the defendant employer. This evidence 
further tends to show that plaintiff's deceased was originally employed 
to perform work which had been previously performed by another em- 
ployee who worked exclusively outside the State of North Carolina. 
However, in the opinion of the Full Commissim the fact thst  an em- 
ployee worked exclusively outside the State of North Carolina, or that 
he filled the position which had previously been occupied by a person 
working exclusively outside the State of North Carolina, is not the test 
as to whether or not the North Carolina Industrial Commission has 
jurisdiction in cases of this nature. The clause pertaining to this matter 
as included in Section 36 is clear and reads as follows: '. . . pro- 
vided his contract of employment was not expressly for service exclu- 
sively outside of the State.' 
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"The evidence adduced at the hearing, elicited from a defendants' 
witness, the sales manager for the defendant employer, tends to show 
that plaintiff's deceased was employed verbally to work for the defendant 
employer and that for the time being he was assigned to territory outside 
of the State of North Carolina, but that being a resident of North Caro- 
lina he was looking forward to performing that same type of work in 
the State of North Carolina, and had even gone so far  as to state that 
he would like to work in North Carolina, and the defendant employer, 
through its Sales Manager, had at  least intimated and implied to said 
plaintiff's deceased that he would be assigned a North Carolina territory 
when a vacancy occurred. Therefore, it appears from the evidence, 
meager though it may be, that the contract of employment between 
plaintiff's deceased and the defendant employer was not expressly for 
service exclusively outside the State of North Carolina. 

"The defendants contend that this evidence is not competent, basing 
their contentions undoubtedly on paragraph 1795 of the North Carolina 
Code of 1939. However, in the case at  bar this testimony was elicited 
from a witness for the defendants and was adverse to the interest of said 
defendants. Therefore, it is the opinion of the Full Commission that 
said testimony in the manner and form and under the circumstances it 
was adduced is competent. However, this appears to be more or less 
an academic question in this case if Section 36 of the Workmen's Com- 
pensation Act is closely examined. 

"It is a well-established rule that, generally speaking, the burden is 
on the plaintiff to show by the preponderance of the evidence that he is 
entitled to compensation under the provisions of the Act. However, 
in reading Section 36, i t  is noticed that the requirements that the con- 
tract of employment was made in this State, the employer's place of 
business is in this State, and the residence of the employee is in this 
State are all affirmative requirements, and that therefore, the burden is 
placed upon the plaintiff to show that those requirements are met if the 
North Carolina Industrial Commission is to have jurisdiction in said 
case. However, the phrase or clause immediately following the affirma- 
tive requirements has the following verbiage: '. . . Provided his 
contract of employment was not expressly for service exclusively outside 
of the State.' 

"This appears, therefore, to be a negative requirement following the 
affirmative provisions and it is the opinion of the Full Commission that 
the burden of showing by the greater weight of evidence that the con- 
tract of employment was not expressly for service exclusively outside the 
State of North Carolina would rest on the defendants, and therefore, 
that even if the record was absolutely silent as to this last negative 
phrase, that the plaintiff would be entitled to compensation if he had 
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met all of the a5rmative provisions in this section. This thought and 
reasoning is at  least implied in the case of Remes  v. Mill Company ,  
216 N .  C., 462, in which Justice Seauiell in writing the majority opinion 
states as follows : 

" 'The North Carolina Workmen's Compensation Act, Chapter 120, 
Sec. 36, Public Laws of 1929, provides: "Where an accident happens 
while the employee is employed elsewhere than in this State, which 
would entitle him or his dependents to compensation if it had happened 
in this State, the employee or his dependents shall be entitled to compen- 
sation if the contract of employment was made in this State, if the 
employer's place of business is in  this State, and if the residence of the 
employee is in this State; . . ." I n  so far  as it depends upon the 
statute alone, the jurisdiction of the Industrial Commission attaches only 
( a )  if the contract of employment was made in this State; (b) if the 
employer's place of business is in this State; and (c) if the residence of 
the employee is in this State. All these circumstances must combine to 
give the jurisdiction.' 

"It is noted that Justice Seawell in enumerating these jurisdictional 
provisions does not mention anything concerning the negative provisions 
in reference as to whether or not the contract of' employment was not 
expressly for services exclusively outside the State. Justice Clarlcson 
dissenting in the same case above quotes uses in connection with the 
conditions which would give the North Carolina Industrial Commission 
jurisdiction practically the same language as Justice Seawell on page 
467 of N. C. 216. 

"The defendants contend and cite the case of Wil son  v. Clement Co., 
207 N. C., 541, as authority for their contentions 1;hat the hearing Com- 
missioner should be reversed. The Full Commission can see very little, 
if any, connection between the two cases. The defendants further cite 
Reaves v. Mill  Co., 216 N .  C., 462, as authority lo support the conten- 
tion that the North Carolina Industrial Commission does not have 
jurisdiction in the case at  bar. This case does involve jurisdictional 
questions, but the Full Commission was reversed on entirely different 
conditions than those which arise in the case at  bar. Therefore, the 
Full Commission concludes as a matter of law that the contract of 
employment of plaintiff's deceased was made in the State of North 
Carolina; that the employer's place of business was in the State of 
North Carolina; that the residence of the employee was in the State of 
North Carolina, and that said contract of employment was not expressly 
for service exclusively outside the State of North Carolina. 

"Counsel for the plaintiff appearing before the Full Commission made 
a verbal motion that the plaintiff's attorney's fees for appearing before 
the Full Commission be taxed as n part of the costs against the defend- 
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ants under the provisions of Section 62 of the Workmen's Compensation 
-4ct. The Full Commission is of the opinion that the question of 
whether or not plaintiff's deceased in the case at  bar was expressly 
employed to work exclusively outside the State of North Carolina is a 
debatable one, and the question is one which under the same circum- 
stances of this case has neither been decided by the Full Commission 
nor the Courts of North Carolina and, therefore, that the defendants 
should not be penalized by asking that said case be reviewed by the 
Full Commission. Therefore, plaintiff's motion that the attorney's fees 
for appearing before the Full Commission be taxed as a part of the costs 
against the defendants is denied. 

"Award: The Full Commission adopts as its own and in all respects 
approves and affirms the award of hearing Commissioner Wilson. The 
defendants will pay all hearing costs. Pa t  Kimzey, Commissioner. 
Examined and approved : T. A. Wilson, Chairman, Buren Jurney, Com- 
missioner--4/29/41. Certified copy: J. S. Massenburg, Secretary." 

"An appeal having been taken in the above entitled cause by the 
defendants, through their attorney, W. C. Cinter, the case having been 
heard by the North Carolina Industrial Commission, and in pursuance 
of the certificate of J. S. Massenburg, Secretary of the North Carolina 
Industrial Commission, under date of June 2, 1941, said defendants 
hereby file the said certificate and attached transcript of evidence and 
complete record in accordance with the statute, and request that the 
same be docketed for trial in the Superior Court of Forsyth County in 
accordance with the law. This the 4th day of June, 1941. I?. M. 
Bohannon, Inc., and Maryland Casualty Company. By:  W. C. Ginter, 
Attorney for Defendants.'' 

The judgment of the Superior Court is as follows: "This cause being 
heard in due course, at  the September 1941 Term of the Court, on the 
appeal of the defendants from an Award of the North Carolina Indus- 
trial Commission in favor of the Claimant, Mrs. Louise Norrell Mallard, 
and after hearing arguments of counsel for the Claimant and of counsel 
for the defendant insurance carrier, and the Court being of the opinion 
that the award of the North Carolina Industrial Commission in favor 
of the Claimant should be in all respects affirmed : I t  is, Therefore, 
Ordered, Adjudged and Decreed that the award of the North Carolina 
Industrial Commission is in all respects affirmed, said award being that 
the defendants pay to the Claimant, Mrs. Louise Norrell Mallard, com- 
pensation at  the rate of $18.00 per meek, beginning as of September 26, 
1940, and continuing until $6,000 is paid, less $200.00 burial expense, 
which shall be paid to the proper parties and that the defendants pay 
the medical expenses, if any were incurred, and the costs of the hearing 
before the North Carolina Industrial Comnlission. I t  is Further Or- 
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dered that the costs of this appeal be taxed against the defendants. 
Wilson Warlick, Judge Presiding." 

To the foregoing judgment and the signing of the same, the defend- 
ants, and each of them, in open court, excepted, assigned error, and 
appealed to the Supreme Court of North Carolina. 

Hall & Bloch and R o y  L. Deal for plaintiff. 
W.  C. Ginter, H.  Bryce Parker, an,d L. B.  Carpenter for defendants. 

CLARKSON, J. The defendants excepted and assigned as error: "That 
the Court erred in its findings of fact and conclu~ions of law in signing 
the judgment, as appears of record." We cannot r3o hold. 

The other exceptions and assignments of error, as to the incompetency 
of evidence, cannot be sustained. I f  error, i t  was not prejudicial. 
There was sufficient competent evidence to sustain the finding of the 
Industrial Commission and the conclusions of law we think are correct. 

I n  Buchanan v. Highway Corn., 217 N.  C., 15'3 (174-5)) Devin, J., 
for the Court, says : "Under the North Carolina 'Workmen's Compensa- 
tion Act, dealing with the matter of compensation for injuries due to 
the hazards of industry, both the duty and the exclusive authority to find 
the facts relative to controverted claims are vested in the Industrial 
Commission, and i t  is provided by section 60 of the Act that upon review 
the award of the Commission shall be conclusive and binding as to all 
questions of fact. I n  accord with this statutory provision it has been 
uniformly held by this Court that, when supported by competent evi- 
dence, the findings of fact by the Industrial Cominission are conclusive 
on appeal, and are not subject to review by the Chperior Court or the 
Supreme Court. . . . (citing authorities). The only exception to 
this rule is where the jurisdiction of the Industrial Commission is chal- 
lenged. . . . (citing authorities). The powers of the Superior Court 
with reference to appeals from the Industrial Commission are pointed 
out in Tindall v. Fumtiture Co., 216 N. G., 306" (citing authorities). 

Section 36 of the Workmen's compensation Act (Consolidated Stat- 
utes, 8081 [rr]) ,  provides: "Where an accident happens while the em- 
ployee is employed elsewhere than in  this State, which would entitle him 
or his dependents to compensation if it had happened in this State, the 
employee or his dependents shall be entitled to compensation, ( a )  if the 
contract of employment was made in this State, (b) if the employer's 
place of business is in this State, and (c) if the residence of the employee 
is in this State; provided his contract of employment was not expressly 
for service exclusively outside of the State." (Letters inserted-italics 
ours.) 

As is admitted in the second paragraph on page 2 of appellants' brief, 
the three conditions set forth in  Section 36 above quoted are met by 
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claimant in this case: (a )  the contract of employment was made in 
North Carolina; (b)  the employer's place of business is in  North Caro- 
lina; and (c) the residence of the employee was in North Carolina. 

I n  Reaves v. Mill Co., 216 N.  C., 462 (465), this Court stated: "In 
so far  as i t  depends upon the statute alone, the jurisdiction of the 
Industrial Commission attaches only ( a )  if the contract of employment 
was made in  this State ; (b)  if the employer's place of business is in this 
State;  and (c) if the residence of the employee is in this State. All 
these circumstances must combine to give the jurisdiction." Brooks v. 
Carolina Rim & Wheel Co., 213 N. C., 518. 

I n  71 Corpus Juris, sec. 724, in part, a t  p. 960, it is said: "Where the 
,4ct extends the jurisdiction of the Commission to injuries suffered 
outside the State under a contract of employment made in the State, 
unless the contract otherwise provides, the Commission has jurisdiction 
of an injury incurred outside the State where the contract of employ- 
ment was made in the State and it appears that there was acceptance of 
the terms of the Act by the parties." 

The finding of the Industrial Commission that from the competent 
evidence the plaintiff was entitled to recover, bring up, we think, the 
only serious question. 

The proviso to the Act is:  "Provided his contract of employment was 
not expressly for service exclusively outside of the State." The burden 
is on the defendants to bring themselves within the proviso. 

In S.  v. Davis, 214 N. C., 787 ('i93), it is written: "It has long been 
settled in this State that although the burden of establishing the corpus 
delicti is upon the State, when defendant relies upon some independent, 
distinct, substantive matter of exemption, immunity or defense, beyond 
the essentials of the legal definition of the offense itself, the onus of 
proof as to such matter is upon the defendant. 8. v. Arnold, 35 N. C., 
184; S.  v. MciVair, 93 N.  C., 628; 8. v. Rzlchanan, 130 N .  C., 660; 8. v. 
Smith, 157 N .  C., 578. I n  discussing this phase of the law in S. v. 
Connor, 142 N. C., 700, Hoke, J., says: 'It is well established that when 
a statute creates a substantive criminal offense, the description of the 
same being complete and definite, and by a subsequent clause, either in 
the same or some other section, or by another statute, a certain case or 
class of cases is withdrawn or excepted from its provisions, these ex- 
cepted cases need not be negatived in the indictment, nor is proof re- 
quired to be made in the first instance on the part of the prosecution. 
. . . I n  such circumstances, a defendant charged with the crime who 
seeks protection by reason of the exception, has the burden of proving 
that he comes within the same. S. v. Heaton, 81 N .  C., 543; 8. v. 
Goulden, 134 N.  C., 743,' " citing many authorities. 8. v. Carpenter, 
215 N. C., 635 (639). 
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I n  Haywood v. Ins. Co., 218 N. C., 736, we find: "The defendant's 
denial placed the burden on the plaintiff to prove his case by the greater 
weight of the evidence, and it was error for the trial judge to direct a 
verdict in favor of the plaintiff without leaving jt to the jury to deter- 
mine the credibility of the testimony. McIntosh, Practice & Procedure, 
632. 'A familiar principle of practice forbids a directed instruction in  
favor of the party upon whom rests the burden of proof,' " citing many 
authorities. 

I n  Jones v. Waldroup,  217 N. C., 175 ( l ag) ,  it is said: "But the 
burden is upon one who asserts an affirmative plea to establish it by 
appropriate proof. Benner v. Phipps,  supra (214 N. C., 14) ; Everet t  
v. Mortgage Co., supra (214 N. C., 778) ; Mitchell I ) .  Whit lock ,  121 N.  C., 
166, 28 S. E., 292; Mayo  v. Jones, 78 N. C., 402." 

The determination of the question of fact, whether "his contract of 
employment was not expressly for service exclusively outside of the 
State," was for the Industrial Commission-the fact-finding body. 

Plaintiff's deceased, E. L. Mallard, was an employee of defendant, 
F. M. Bohannon, Inc. I t s  place of business was in North Carolina. 
E. L. Mallard and his wife had their domicile in North Carolina, and 
the contract of employment, which was oral, was made in North Caro- 
lina. F. M. Bohannon, Inc., had accepted the provisions of the Com- 
pensation Act and the Maryland Casualty Company was the carrier. 
Mallard met his death on 26 September, 1940, as the result of an acci- 
dent arising out of and in the course of his employment. This made out 
a prima facie case. I t  was for the Industrial Cornmission to determine 
whether the defendants' evidence rebutted the prima facie case. 

T. R. Thornton, then assistant sales manager, now sales manager of 
F. M. Bohannon, Inc., employed Mallard. He  wail a witness for defend- 
ants and testified: "Q. Mr. Thornton, the territory assigned to him 
(M-llard) was South Georgia and parts of North Florida? Ans. : Yes, 
sir. Q. He  was subject to change of territory a t  tiny time the company 
decided i t  was to the company's best interest to change him, wasn't he?  
Ans. : Yes, sir. . . . Q. And he was subject to change of territory at  
any time that the F. M. Bohannon Company, Ino., or you as Mr. Mal- 
lard's superior officer, decided it was to the best interest of the company 
to change his territory? Ans. : Yes, sir. . . . I am Sales Manager 
for everything we have. I travel all the states we work." Thornton 
could have placed Mallard in North Carolina. P. M. Bohannon, Inc/, 
had employees in North Carolina whose duties were similar to those of 
Mallard. Thornton testified further: "Q. You'd have the right to tell 
Mr. Mallard you wanted him to go to North Clarolina or Virginia, 
subject to the home office's approval? Ans. : With the permission of the 
home office, yes, sir." 
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The inference is permissible that the home office would do what 
Thornton recommended, as he had employed Mallard and was high in 
authority. We think all this evidence competent on the question in- 
volved in the proviso. The Commission had sufficient competent evi- 
dence to find the facts, this is not our province to weigh and determine 
the facts. There are different statutes in different states and the deci- 
sions, on that account, can be of little help. I n  order to avoid liability, 
under the facts of this case, the insurance carrier would have had to 
prove that Mallard's contract of employment was expressly for services 
exclusively outside the State. The evidence is sufficient to support a 
contrary conclusion. I t  is shown by the evidence that under the contract 
of employment, the employer could have moved plaintiff's deceased, 
E. L. Mallard, at  any time to any place in Thornton's territory, which 
territory embraced the State of North Carolina. 

The arguments and briefs of the litigants were able and thorough, and 
covered every aspect of the case; but on the record we think the judg- 
ment of the court below should be 

Affirmed. 

DEVIN, J., concurring: I t  was admitted that the injury by accident 
resulting in the death of Mallard arose out of and in the course of his 
employment by the defendant, and that the contract for his employment 
was made in North Carolina, and that the place of business of the 
employer and the residence of the employee were also in this State. 
Hence, the award of compensation under the Workmen's Compensation 
Act must be upheld, unless the defendants can invoke the protection of 
the proviso under see. 36 of the Act: "Provided his contract of emplog- 
ment was not expressly for services exclusively outside of the State." 
As to this the burden of proof was on the defendant. Unless they can 
show that the evidence in support of their contention is all one way, and 
that there are no permissible inferences of fact to the contrary, the 
findings of the Industrial Commission must be held conclusive, and judg- 
ment below affirmed. While the evidence tends to show that Mallard 
was assigned territory outside of the State, and that he was there em- 
ployed continuously until his death, it also appears that under the oral 
contract of employment the territory assigned could be changed at any 
time, if the defendant employer saw fit, and that without changing the 
terms of the contract he could have been placed in North Carolina. 
Hence, it would seem that the contract of employment was '(not expressly 
for services exclusively outside of the State." 

BARNHILL, J., dissenting : Ordinarily, a State statute has no extra- 
territorial application or effect. Sec. 36 of ch. 120, Public Laws 1929, 

1&220 
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was included in the Act to meet this limitation in so far as it applies to 
employees working both within and without the State, and so as to per- 
mit compensation when such employee is injured while engaged in work 
in another state. That is, this provision was inserted for the protection 
of North Carolina employees who are injured w h b  engaged in the per- 
formance of their duties elsewhere than in this State. I t  does not pro- 
tect employees whose duties are performed entirely outside the bounds of 
North Carolina. 

The injured employee, or in case of death, his dependents, must show 
that the injury or death is compensable under the terms of the Sct. 
When the employee is about his master's business elsewhere than in this 
State injury or death is not compensable unless the employment "was 
not expressly for services exclusively outside of thl: State." The proviso 
is not negative. I t  imposes a condition, the section as a whole consti- 
tuting an exception to the general rule and stipulating the conditions 
upon which compensation is payable. Hence, the Commission erred in 
its conclusion that the burden was on defendants and that "even if the 
record was silent as to this last negatire phrase, that the plaintiff would 
be entitled to compensation if he had met all of the affirmative provisions 
of this section." 

When it was made to appear that (1)  the ccntract of employment 
was made in this State;  (2)  the employer's place of business is in this 
State;  and ( 3 )  the residence of the employee is in this State, the condi- 
tions upon which the jurisdiction of the Industrir~l Commission depends 
were met. Reaves v. Mill Co., 216 N. C., 462, 5 E .  E. (2d), 305. These 
and other jurisdictional facts are admitted. Whether the death of the 
employee is compensable then became an issue of fact for the Commis- 
sion to decide. On this record the answer depends upon a preliminary 
h7ding as to whether the contract of employment was or was not ex- 
prensly for services exclusively outside the State. 

On this issue the Commission found ('that the wlaintiff's deceased 
sustained an injury by accident arising out of and in the course of his 
employment with the defendant Employer, resulting in his death, while 
he was employed elsewhere than in the State of Korth Carolina." 

Upon this finding it made the further finding ;as a conclusion of law 
that : 

"The evidence adduced at the hearing tends to show that the plain- 
tiff's deceased had worked exclusively outside the State of S o r t h  Caro- 
lina since he had been employed by the defendant employer. This evi- 
dence further tends to show that plaintiff's decearjed was originally em- 
ployed to perform work which had been previously performed by another 
employee who worked exclusively outside the State of North Carolina. 
However, in the opinion of the Full Commission the fact that an em- 
ployee worked exclusively outside the State of North Carolina is not the 
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test as to whether or not the North Carolina Industrial Commission has 
jurisdiction in  cases of this nature. The clause pertaining to this matter 
as included in Section 36 is clear and reads as follows: (Quoting the 
proviso in said section.) 

"The evidence adduced at  the hearing, elicitated from a defendant's 
witness, the sales manager for the defendant employer, tends to show 
that  plaintiff's deceased was employed verbally to work for the defend- 
ant  employer and that for the time being he was assigned to territory 
outside of the State of North Carolina, but that being a resident of 
North Carolina he was looking forward to performing that same type of 
work in the State of h'orth Carolina, and had even gone so f a r  as to 
state that he would like to work in North Carolina, and the defendant 
employer, through its Sales Manager, had at  least intimated and implied 
to said plaintiff's deceased that he would be assigned a North Carolina 
territory when a vacancy occurred. Therefore, i t  appears from the 
evidence, meager though i t  may be, that the contract of employment 
between plaintiff's deceased and the defendant employer was not ex- 
pressly for service exclusively outside the State of North Carolina." 

The circumstances under which plaintiff's deceased was employed are 
clear. The sales agent of defendant who was assigned certain territory 
in south Georgia and northern Florida died. Mallard, a resident of 
Xorth Carolina, was then living in Georgia and unemployed. The sales 
manager of the defendant, on the solicitation of others, contacted him - 
and, after obtaining the approval of the home office, employed him. 

The terms of the contract of employment are simple and unambiguous. 
Mallard was to be assigned to the same territory in south ~ e o r ~ i a  and 
north Florida formerly worked by the deceased agent. H e  was to sell 
defendant's products within that territory and was to be paid upon a 
salary and commission basis. H e  sought and obtained employment- 
not as a general employee but as an  agent or representative within 
specific limited territory. 

Neither the fact "that he mas looking forward to performing the same 
type of work in the State of North Carolina and had even gone so f a r  
as to state that he would like to work in North Carolina'' nor the fact 
that  the sales manager-his superior officer-"had intimated and implied 
that he would be assigned to North Carolina territory in the event of a 
vacancy'' tends to modify the contract. They not only make it appear 
that  it was not ('written in the bond'' that he was subject to transfer at 
will without notice, but emphasize and compel. the conclusion that it was 
expressly agreed that he was to work exclusively within the territory 
assigned. Else why hope for or seek the promise of a transfer in the 
future ? 

The statement of the sales manager that he could transfer Mallard to 
other territory in the event of a vacancy and provided the home office 



548 I N  T H E  SUPREME COUR,T. [220 

consented merely constitutes his interpretation of his rights under the 
contract. He  does not say that such condition was imposed at  the time 
of the hiring or that the employee assented thereto. No change could 
be made except by and with the consent of the home office and then only 
in the event of a vacancy. These were, under his statement, conditions 
precedent to a transfer. 

Thus the contract was expressly for services exclusively outszde of the 
State of North Carolina. 

Having been assigned definite territory elsewhere he was not a North 
Carolina employee. Dunville v. Industrial Commission, 279 N. W., 695 
(Wis.); Sherk v. Dept. of Labor & Industries, 65 Pac. (2d), 1269 
(Wash.) ; Lutz v. State Workers Ins. Fund,  188 Atl., 364 ( P a . ) ;  Sou. 
Underwriters v.  Gallagher, 136 S. W. (2d), 590 (Tex.). Under the 
terms of the contract he had no authority to go elsewhere than in the 
territory assigned to sell defendant's products and he could not have done 
so without invading the right of some other agent snd causing defendant 
to breach its contract with the agent to whom such other territory had 
been assigned. 

No particular or rule-of-thumb expression is required to make a con- 
tract ('expressly" for services outside North Carolina. ,411 that is neces- 
sary is for it to be made to appear from the terms of the contract that i t  
was mutually understood and agreed that the employee's duties were to 
be performed in their entirety elsewhere than in this State. 

Under the contract of employment the deceasc~d was a local agent. 
Navy  Gas & Supply  Co. v. Schoech, 98 Pac. (2d), 860 (Cal.) ; Whi te  
Co. v. Farley & Co., 292 S. W., 472 (Ky.) ; 52 A. L. R., 541; Lutz v. 
State Workers Ins. Fund,  supra. His authority as such was limited by 
and his duties were to be performed exclusively within specified territory 
located entirely outside this State. He  could act for and in behalf of his 
employer within the scope of his authority only in south Georgia and 
north Florida. Thus, his agency was circumscribed by territorial limi- 
tations. Outside the area assigned to him he had no duties to perform 
or no right to act as agent in furtherance of defendant's business. Hence, 
it affirmatively appears that the employment was expressly for services 
exclusively outside the State. Ledcrer Specialty Co. v. Chapman, 152 
N.  E., 872 (Ind.). See also Martin v. Rennecott Copper Corp., 252 
Fed., 207; Dunville v.  Industrial Commission, sul;ra; Sherk v. Dept. of 
Labor & Industries, supra; Lutz 1 1 .  ~S ta fe  Workers Ins. Fund,  supra; 
Sou. Underwriters v. Gallagher, supra. 

I n  the Chapman case, supra, the facts are s~~bstantially the same. 
There the Court said "this contract assigning Georgia territory was, by 
its express terms, to be performed in its entirety without the State of 
Indiana and in the State of Georgia." 
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The General Assembly was without authority to legislate in respect to 
this employee and i t  is apparent to my mind that i t  did not undertake 
to do so. "There is no doubt that  a contract made within the State of 
New York for services to be performed wholly in a sister State is wholly 
without the police power of the State of New York and does not give a 
right to compensation under our Workmen's Compensation Law." Perlis 
v. Lederer, 178 N.  Y. Supp., 449; Post v. Burger & Gohlke, 216 N. Y., 
544, 111 N. E., 351; Smith v. IIeine Safety Boiler Co., 224 N .  Y., 9, 
119 N. E., 878. 

The Court should take judicial notice of whatever is or ought to be 
generally known within the limits of their jurisdiction. 8. v. Vick, 
213 N. C., 235, 195 S. E., 779, 15  R. C. L., 1057. Applying this prin- 
ciple, we know that, in this day of complex business conducted by large 
corporations engaged in  the business of selling merchandise to whole- 
salers and retailers over extended territory, such territory is divided into 
districts in charge of district sales managers; that such districts are still 
again subdivided into smaller sections or territories to each of which is - 
assigned a salesman; and that  each salesman works only within the 
territory assigned to him to the exclusion of others. H i s  authority as 
agent beginsBnd ends at  the boundary line of his territory. This is 
true particularly when compensation is in whole or in part on a commis- 
sion basis. 

When the contract under consideration is viewed in the light of these 
known prevailing customs and conditions under and in contemplation of 
which it was made we, in my opinion, cannot come to any conclusion 
other than that the claimant has failed to bring herself within the pro- 
visions of Section 36 of the Workmen's Compensation Act. 

The case comes to this: claimant's deceased was employed to repre- 
sent defendant as its local sales agent in designated territory wholly 
outside North Carolina. H e  worked within that territory exclusively 
until his death-a period of approximately three years. H e  could not 
be transferred to other territory by his superior except by the express 
permission of the home office and then only in the event of a vacancy. 
H e  was working on a salary and commission basis. Soon after entering 
upon his employment he expressed a desire to be transferred to North 
Carolina. H i s  superior officer intimated that he would give his request 
consideration in the event of a vacancy. The Commission concluded 
that this "desire" and "intimation" so modified the contract as to subject 
the employee to transfer at  will-thus constituting him a North Caro- - - 
lina employee. The Superior Court affirmed and the majority opinion 
approves. I am compelled to disagree. I n  my opinion we should 
reverse. 

Even if we concede that  the contract and the evidence offered  resent 
a question of fact the cause should be remanded. 
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T h e  Commission states t h a t  i t  considered the  widence  yery meager. 
U p o n  th i s  evidence i t  reached i ts  conclusion under  the  apprehension t h a t  
t h e  burden was on t h e  defendant. I t  should be required to  review i ts  
findings a n d  conclusions under  correct principles of l aw as  to  the burden 
of proof. I n  t h a t  event, i n  al l  probability, i t  would find the "meager" 
evidence wholly insufficient t o  suppor t  a n  award.  

STACY, C. J., and  WINBORNE, J., concur i n  dissent. 

MRS. EUDORA VIRGINIA TOCCI AND EIYSBAND, GEORGE TOCCI, v. MRS. 
J .  NOWFALL AND HUSBAKD, JOHN NCWFALL. 

(Filed 7 Janut~ry,  1942.) 

1. Trusts 5 6- 
A deed executed by a trustee which holds the naked legal title with 

the sole power to convey and which has no interest in the property other 
than the power of disposition, will operate as  a r  exercise of the power 
notwithstanding that the trustee's deed does not recite that i t  is a "trus- 
tee" and makes no reference to the power, since the execution of the 
warranty deed, which would otherwise be ineffectire, is sufficient indicium 
of the trustee's intent to exercise the power. 

2. Same- 
A deed will operate as  an exercise of a power of disposition notwith- 

standing its failure on its face to indicate the existence of such power 
when the intention of the grantor to exercise the power can be inferred 
from the circumstances surrounding the transaction, or even from matters 
iiz pais. 

3. Same- 
A corporation was conveyed certain lands as  trustee with naked power 

of disposition. The description in the deed referred to a registered map. 
The corporation had no other interest in the property. I t  conveyed one of 
the lots included in the locus in, quo by deed which did not designate its 
capacity a s  that  of "trustee" and which made no reference to the power, 
but which included in its description a reference to the registered map. 
Held: The corporation's deed constitutes an exercise of the power of 
disposition. 

~4.  Same- 
The rule that a deed executed by a trustee having a nalied power of 

disposition and no other interest in the property, will operate as  an exer- 
cise of the power of disposition notwithstanding the failure of the deed to 
designate the grantor a s  "trustee" prevails not only as  between the parties 
but also a s  to those holding by nzesne conveyances from the grantee, since 
the trustee's deed is effective a s  a conveyance of title and not merely a s  
an estoppel. 
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5. Registration § 2- 
The indexing of a n  ins tn~ment  is  a n  essential part of i ts  registration, 

but the function of the index is t o  point to the book and page where the 
recorded instrument may be found, and it  is the instrument itself, thus 
pointed out, which gives the notice. C. S., 3309. 

An index will hold a subsequent purchaser to notice thereof if enough 
is disclosed by the iiidex to put a careful or prudent examiner upon 
inquiry, and if, upon such inquiry, the instrument would have been found. 

7. Same: Trusts 5 &Exercise of power of disposition held good% under 
registration laws notwithstanding t h a t  index failed t o  designate t h a t  
t h e  grantor's capacity was t h a t  of trustee. 

A trustee having a naked power of disposition and no other interest in 
the property, executed deed which failed to designate that  its capacity 
was that of trustee. The deed was indexed and cross-indexed in its 
corporate name without indication that i t  mas a trustee, but reference to 
the deed would have disclosed that  the property conveyed was the same 
which had been conveyed to the corporation in trust, there being a refer- 
ence in the description to the same registered map to which reference was 
made in the deed to the corporation. Held: The index of the deed was 
sufficient to vut a reasonable examiner w o n  inauirs which would have . - 
disclosed that the corporation was conveying property held by i t  in trust, 
and therefore the registration of the deed was sufficient, and the holder of 
the land by n t e s ~ e  conveyances from the grantee therein has title as  
against a subsequent purchaser from the corporation of the same lot not- 
withstanding that the subsequent purchaser's deed from the corporation 
properly designated the corporation a "trustee" and was so indexed. 

STACY, C. J., dissenting. 
BARNHILL and WIKBORRE, JJ., concur in dissent. 

APPEAL by  plaintiffs f r o m  IIamdton, Special Judge, a t  M a r c h  Term, 
1941, of MECRLEKBURG. 

T h e  Indus t r ia l  Rea l ty  Company, a N o r t h  Carol ina corporation, was 
granted a charter  on 1 5  December, 1924, and  amongst other things had 
power to  engage generally i n  the  real estate business. Some t ime there- 
a f te r  i n  a deed filed f o r  registration on 15 May,  1925, G. A. Marsh  and 
wife conveyed to "Industrial Rea l ty  Company,  a Corporation, as  Trus-  
tee," a large number of lots, including the  lot  which is the  subject of this 
controversy. T h e  habendum clause and  succeeding clause a r e  as  follows : 

('TO HAVE AND T O  H O L D  the aforesaid lots of land, together with 
all  the  privileges and appurtenances thereunto belonging, to the  par ty  
of the  second par t ,  as  trustee, i ts  successors and  assigns, upon the t rusts  
and  f o r  the  uses and purposes following and none other, t h a t  is t o  s a y :  

"The p a r t y  of the  second p a r t  shall have, and  is  hereby granted the 
power, in i ts  own name, t o  dispose of all  o r  a n y  p a r t  of the said lots 
f r o m  t ime to t ime hereafter,  and  to execute and deliver to  purchasers 
good and sufficient deed, with ful l  covenants and  warrant ies;  . . ." 
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Thereafter, by deed filed for record 5 September, 1925, Industrial 
Realty Company conveyed the locust i n  quo  to T. A. Ratcliffe and wife. 
I n  this deed the word "trustee" does not appear, and it is not executed 
or acknowledged as trustee, but it contains full covenants and warranties 
and purports to convey the lot in fee simple. 11; is not contended that 
Industrial Realty Company had any interest in or title to the lot other 
than that passed by the Marsh deed. Plaintif's acquired the lot by 
mesne conveyances and are now the owners thereof in fee simple, subject 
only to the claim of the defendants as involved in this litigation. 

Thereafter, by deed recorded 26 May, 1926, the Industrial Realty 
Company, notwithstanding the previous conveyance of the lot to Rat- 
cliffe and wife, again conveyed the same lot to Mrs. J. Nowfall, the 
defendant. I n  this deed the word "trustee" appl3ars after the name of 
"Industrial Realty Company," and there is a reference to the lot as 
being the same lot conveyed by G. A. Marsh and wife by deed duly 
recorded. This deed contained full warranties, wtw executed "Industrial 
Realty Company, Trustees," and so acknowledged. 

I n  the latter part of 1940, the plaintiffs, attempting to borrow money 
to build on the lot, discovered for the first timt? that defendant, Mrs. 
Nowfall, claimed the lot. Both plaintiffs and defendant have paid taxes 
on the lot since 1926. Neither has been in occupancy. 

Plaintiffs brought this action under C. S., 1745, to quiet title to the 
property and remove the cloud cast upon it by the claim of defendants. 
The matter was heard before Special Judge Hamilton at  March Extra 
Term of Mecklenburg Superior Court, and from a judgment of nonsuit 
plaintiffs appealed. The exception is to the signing and entry of the 
judgment of nonsuit, and no other question is involved in the appeal. 

Tal ia fer ro  & Clarkson for plaintif fs,   appellant^. 
J a m e s  L. D e L a n e y  for defendants ,  appellees. 

SEAWELL, J. The question before the Court is clear cut:  Was the 
conveyance by Industrial Realty Company to T. A. Ratcliffe and wife 
effectual in conveying the title to the lot in contrclversy, notwithstanding 
the omission of the word "trustee" in any part of it, as against the subse- 
quent deed made by the corporation to Mrs. Nowfall for the same lot, 
executed and acknowledged as "trustee"? Strictly speaking, the only 
question is as to the validity and effectiveness of the deed to Ratcliffe 
and wife in passing title to the property. 

On the various phases of the underlying subject-that is, the exercise 
of the power contained in a will or deed-much has been written. The 
tendency to get away from the more technical rules, which would in 
many instances destroy the attempted execution 0.f the power, and apply 
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more liberal rules which would sustain it, has been constant and marked. 
This tendency is noted with approval in Matthews v. Griffin, 187 N. C., 
599, 601, 122 S. E., 465, 466, in which Justice Hoke,  speaking for the 
Court, says: "While some of the earlier decisions were more strict in 
their requirements that in order to the validity of instruments executed 
by persons having a power of appointment, express reference to the power 
should be made, a more liberal rule prevails in the later and authorita- 
tive cases on the subject, and it is now generally accepted that the ques- 
tion is largely one of intent, and the instrument will be upheld as a valid 
execution of the power where, on its entire perusal, the intent to exercise 
the power can be plainly inferred, and that pertinent facts i n  pais may 
be resorted to in  aid of such interpretation. . . ." I n  Blagge v. 
Miles, 1 Story, 426, Fed. Cas. No. 1,479, Judge S tory  lays down the 
following rules as comprehending a ~ufficient execution of the power: 
'(Three classes of cases have been held to be sufficient demonstrations of 
an intended execution of power: (1) Where there has been some refer- 
ence in the will or other instrument to the power; (2) or a reference to 
the property which is the subject on which it is to be executed; (3) or 
where the provision in the will or other instrument executed by the donee 
of the power would otherwise be ineffectual or a mere nullity-in other 
words, it would have no operation, except as an execution of the power." 
This is adopted by our Court in Carraway 1 , .  Moseley, 152 N. C., 351, 
67 S. E., 765, in ipsissimis verbis, and numerous authorities are cited 
in support of the position. I n  Henrioft  v. Cood, 153 Ky., 418, 155 
S. W., 761, in which the foregoing opinion of Judge S tory  is quoted, 
the Court, speaking directly to the point at  issue, said: "It is insisted 
that the deed of 1876 from Dr. Bullitt and Mrs. Bate to Mrs. Cood was 
ineffectual, because it did not name Dr. Bullitt as trustee, and there 
being nothing in the deed to indicate that it was made in the execution 
of the power vested in him under the deed of 1867. The deed from 
Dr. Bullitt to Mrs. Cood makes no mention of the power of sale, or of 
the capacity in which Dr. Bullitt executed the deed. This, however, is 
not necessary, since the rule that if the instrument executed would be 
ineffectual or a mere nullity, except it be an execution of the power, then 
it is a good execution of the power." 

There is a sufficient reference in  plaintiff's deed to identify the prop- 
erty as that covered by the power, since in the Marsh deed to the Indus- 
trial Realty Company it is described by reference to the recorded map 
of Westview, and as "Lots 1 through 13 inclusive, in Block 2"; and the 
deed of the company to Ratcliffe describes the lot as "Being Lot No. 4 of 
Block No. 2, Westview, a map of which is duly recorded in Map Book 3, 
page 171, in the office of the Register of Deeds for Mecklenburg County." 

Authorities seem to be in agreement that where the donee of the power 
has no interest in the property conveyed, and the deed would otherwise 
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be ineffectual, i t  will operate as an execution of the power. This comes 
under the third rule laid down by Judge Story in Blagge v. Miles, supra, 
and the principle has been repeatedly approved in leading cases here and 
elsewhere. 

I n  Exum v. Raker, 118 N .  C., 545, 24 S. E., 351, a commissioner 
omitted the word "commissioner" after his name in the execution of a 
deed, although that word appeared in the body of the instrument. But 
decision does not turn upon the presence of this uord in the instrument. 
Said the Court: "When the donee of a power to sell has an interest of 
his own in the property affected by the power, a r d  makes a conveyance 
of the property without reference to the power, the construction is that 
he intends to convey only what he might rightfully convey without the 
power. Towles v. Fisher, 77 N .  C., 437, and the authorities cited by 
counsel in that case. 4 Kent, 334, 335. When, however, the donee has 
no interest in the subject of the conveyance, but only a naked power, as 
in the case before us, then the intent apparent upon the face of the 
instrument to sell would be deemed a sufficient reference to the power to 
make the instrument an execution of it, as the words of the instrument 
could not be otherwise satisfied. Siler v. Ward, 4 N .  C., 161." 

The reference to "intent apparent upon the face of the instrument to 
sell" is explained by reference to 1 Sugden on E'owers, 460, quoted by 
Brown, J., in the opinion of the Court in Kirkman v. Wndsworfh, 137 
N .  C., 453, 49 S. E., 962, as follows : "An intent apparent upon the face 
of the instrument to dispose of all of the estate is deemed a sufficient 
reference to the power to make the instrument operate as an execution 
of it,'inasmuch as the words of the instrument could not be otherwise 
satisfied." This is expressed in  Bank Commissioner v. Theatres, Inc., 
210 N .  C., 346, 348, 186 S. E., 345, 346, as follows: "The intent to 
convey in  exercise of the power is manifest from the execution of a deed 
in fee simple with full covenants of warranty." Matfhews v. Griftin, 
supra, is cited and quoted with approval. 

I n  Kirkman v. Wadsworth, supra, Brown, J., speaking for the Court, 
says: "Caroline Merkell has no interest or estate whatever in the prop- 
erty conveyed to Mitchell, except what was given her in the deed creating 
the power. Having no estate whatever in herse'f that can satisfy the 
terms of that deed, when she and her husband and trustee executed it, 
for a valuable consideration in fee and with full warranty, she mani- 
fested a most unmistakable purpose to convey under the power given her, 
and to its full extent." 

The nub of the matter is struck by the comprehensive statement in 
Tiedeman on Real Property, p. 569: "The courts have of late years so 
f a r  relaxed the rule as to construe the instrument to be, by necessary 
intendment, a good execution of the power, if it cannot operate in any 
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other way, notwithstanding the deed or will purports to  dispose only of 
individual property of the donee." Of course, if the deed had any 
internal reference to a power, or representative capacity of the grantor, 
or was signed as "trustee," it would not "purport to dispose only of 
individual property of the donee9'--that is, the grantor of the property, 
and the reference is obviously to a deed where all these indicia of the 
execution of a power are absent, adopting the common sense view that  
the conveyance was by virtue of the only power the grantee had to make 
it, and could operate in no other way. 

I n  all of the cited cases, and hundreds of others of similar import, 
the point a t  issue is whether the conveyance under review was actually 
made in execution of the power where nothing on its face indicated the 
existence of such power. The determination of that  question has been 
referred to the intent of the grantor in numerous cases which we recognize 
as controlling, T a y l o r  v. E a t m a n ,  92 N. C., 601 ; E m m  11. Baker ,  supra;  
Denson v. Creamery,  191 N .  C., 198, 203, 131 S. E., 581, 583; T h o m a s  
P .  W r i g h t ,  66 S.  W., 993, 23 Xy. 1,. Rep., 2153; I 3 ~ n r i o t t  r. C'ood, szcpm; 
XcCormick  v. S e c u r i f y  T r u s t  Co., 184 Ky., 25, 211 S. W., 196; Green- 
w a y  1'. W h i t e ,  196 Ky., 745, 246 5. W., 137;  Tiffany, Law of Real 
Property, 3rd Ed., see. 699, and it is uniformly held that  such intent 
may be inferred from the circumstances surrounding the transaction, 
31 Cyc., 1122; .Tohnsfon p .  K n i g h t ,  117 N .  C., 122, 23 S. E. ,  92;  R i r k -  
man I?. M'adsworth, supra;  T h o m a s  v. W r i g h t ,  supra, and even from 
matters in  pais, X a t t h e w s  e. G r i f i n ,  supra. -1s early as 1790, Judge 
S e a u d ,  speaking for the Court in Hendricks  v. Mendenhall,  4 N. C., 
371, 374, gave the following expression to this principle: ". . . 
though the form of executing may not suggest the execution of a power, 
yet the purpose of the act done can only be explained by resorting to the 
power; and the maxim is, that  it  is immaterial whether the intention be 
collected from the words used or the acts done. Quin non ref& a u f  quis 
intentionpm suam declaref,  verbis, aut  rebus ipsis cel facfis." There are 
two circumstances here which point inevitably to the intention to exe- 
cute the power conferred in t h ~  Marsh deed: the lot n7as the same, by 
reference in the deed itself, as that  conveyed in the Marsh deed creating 
the power; and the Industrial Realty Company had no interest in it, 
but only the naked polver to convey. We think the conclusion is inescap- 
able that  the Ratcliffe deed was made in the intended execution of the 
power theretofore conferred, and we are of opinion that  justice does not 
requirk us to defeat that  purpose by the interposition of technicalities 
long ago discarded. 

The suggestion that  a deed of this kind is good only inter  parfes is 
contrary to the decisions here and elsewhere dealing with the subject. 
Also, in the very full discussion of the force and effectiveness of deeds 
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in execution of powers and naked trusts, we find no instance in which a 
deed of this character has been so restricted. Uniformly they are given 
an  equal rank with other valid conveyances of title and are protected as 
a muniment of title in the hands of one who holds! by mesne conveyances 
therefrom. I n  K i r k m a n  v. Wadswor th ,  supra, the suit was between 
parties who, as here, held by mesne conveyances from a common source. 
A similar situation is found in Taylor  v. E a t m a n ,  supra; E x u m  v. 
Baker,  supra;  Carraway v. Moseley, supra;  so in  Henriot t  v. Cood, 
supra;  and in Blagge v. Miles, supra. The conveyance does not work 
by estoppel but by conveyance of the title and there is nothing about 
such a deed per se that would prevent the effective transmission of the 
title so acquired to other holders. 

We must therefore assume that the obj,ection itdvanced relates solely 
to the theory that the deed, because of the mode of its execution, is not 
capable of being registered so that the index may show that it was exe- 
cuted as the act of a trustee. See cases suwra. 

There was no suggestion in the oral argument or in the briefs which 
have been filed with us that the deed of Industrial Realty Company to 
T. A. Ratcliffe and wife might not be capable of registration so as to 
give notice, although a valid exercise of the power contained in the 
Marsh deed. Obviously a deed sufficient to convey title is sufficient to 
give notice of that fact when registered according to its tenor and in 
strict compliance with the indexing statute. It has been suggested, 
however, that the Court might notice this criticism, sua sponte, under 
the exception to the judgment. 

The suggestion assigns to the index more than its proper function and 
burden, and deprives the instruments to which it points of any signifi- 
cance as to the notice they are legally supposed to convey. Incidentally, 
it may be noted that most of the cited cases from this jurisdiction arose 
long after our recording acts and indexing acts were in force; C. S., 
3309, 3560, 356f. The question presented might have been raised a 
dozen times here and scores of times in other iurisdictions if it had been 
thought worthy of consideration. But the suggestion must be rejected 
on more positive grounds. 

There is no law requiring that the cross index shall show the capacity 
in  which the grantor acted in the making or execution of a deed. The 
statute-(?. S., 3561-requires simply that the index "shall state in full 
the names of all the parties, whether grantors, grantees, vendors, vendees, 
obligors or obligees," etc. There is no question here that the names of 
the grantors and grantees in the deed of Industrid Realty Company to 
T. A. Ratcliffe were not indexed fully as they appear in the deed. 

Our Court has held that the indexing is an essential part of the regis- 
tration: Fowle v. H a m ,  176 N.  C., 12, 96 S. E., 039; Dorman v. Good- 
man, 213 N .  C., 406, 196 s. E., 352; but i t  has never been held, of 
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course, that it is all of it. The function of the index is to point to the 
book and page where the recorded deed may be found : Thomas v, Wayne 
County, 214 Mich., 72, 182 N. W., 417; Bishop v. Sckneider, 46 Mo., 
472; Green v. Garrington, 16 Oh. St., 549; Naxwell v. Stuart, 99 Tenn., 
409, 42 S. W., 34. I t  is the instrument itself, thus pointed out, which 
gives the notice (C. S., 3309) ; and that notice includes all that reason- 
able inquiry may disclose; Dorman v. Goodman, supra. And i t  is con- 
structive notice thereof, whether an intending purchaser sees fit to resort 
to the record or to ignore it. 

While, as we have seen, there is no question here that the names of 
grantors and grantees in the deed of Industrial Realty Company to 
Ratcliffe or in the other deeds involved, are not given in the cross index 
exactly as they are given in the deeds, we cite the following cases which 
express the rational view this Court has taken of the purpose and proper 
use of the index and the obligation it places upon subsequent purchasers 
or intending purchasers. 

I n  West v. Jaclcson, 198 N.  C., 693, 153 S. E., 257, the questioned deed 
was indexed as to the grantors, "Jesse Hinton and wife." Nora Hinton, 
who held with Jesse the estate by the entirety, was not named. We note 
that the statute (C. S., 3561) requires that the index "shall state in full 
the names of all the parties, whether grantors, grantees, vendors, vendees, 
obligors or obligees," etc. 

The Court said, "The record in the case at  bar discloses that the name 
of the wife, Nora Hinton, actually appeared in the deed from Lee and 
wife to Jesse Hinton and wife, Nora Hinton. I n  abstracting the title 
of Nora Hinton the first inquiry would necessarily be, where did Nora 
Hinton get the land? The record would have disclosed that Nora Hinton 
and her husband, Jesse Hinton, were tenants by the entirety. The 
records would have further disclosed that Jesse Hinton and wife had 
executed a deed of trust to Clifford, trustee." The principle followed 
is made clear by the quotation from Ely v. Nomnan, 175 N.  C., 294, 
95 S. E., 543: ". . . an index will hold a subsequent purchaser to 
notice thereof if enough is disclosed by the index to put a careful or 
prudent examiner upon inquiry, and if, upon such inquiry, the instru- 
ment would have been found." 

Similarly, in Ins. Co. v. Forbes, 203 N. C., 252, 165 S. E., 699, the 
questioned registration showed that the deed was indexed and cross- 
indexed, '(Tucker, S. D., et ux., to F.  J .  Forbes, trustee." The deed was 
held sufficient under the rule of reasonable notice and inquiry laid down 
in West ti. Jackson, supra, although the land belonged to Emma J. 
Tucker and she had subsequently conveyed it. 

I n  the instant case, any reasonable search, with the aid of the existing 
index, would have disclosed the deeds constituting the title of Mrs. Tocci 
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down to its source, through the identical description of the property 
conveyed and the index names of grantors and grantees. 

I t  is suggested that  D o r m a n  v. Goodman ,  supnz ;  W o o d l e y  v. Gregory,  
205 N .  C., 280, 171 S. E., 65;  and E a t o n  21. Dcub, 190 N. C., 14, 128 
S. E., 494, in some way support the theory that  the deed of Industrial 
Realty Company to Ratcliffe and wife could not be indexed so as to give 
notice. They do not support the position; in fact, none of them is  
related to the subject. I n  D o r m n n  tl. Goodman ,  supra ,  the name of the 
grantor was indexed under the name of "J. I,. Crowell" instead of 
"J. Frank  Crowell," who was the real grantor. Upon that  same index 
there were more than one hundred deeds properly indexed under the 
name of J. L. Crowell. 

I n  W o o d l e y  v. Gregory,  supra,  reviewing registration under a family 
index (C. S., 3561), the grantees were indexed as "Adams, Lugenia, 
et al.," and in the subsequent deeds the grantors wpre indexed as "Adams, 
Lugenia, widow, et  als.," whereas Lugenia had only an  estate for life and 
Della ,4dams Gregory had the fee simple. The name of "Della Adams 
Gregory" appeared nowhere a t  all, either in this index or under the 
family name "Gregory." 

I n  E a t o n  v. Doub ,  supra,  the deed had not been registered .or recorded 
a t  all in point of fact, and no attempt had been made to do so. 

The cases refer specifically to the omission of the name of the grantor 
or grantee from the index, or to the general proposition that an  unregis- 
tered deed is not notice to a subsequent purchaser-a proposition which 
no one questions. 

W e  have been referring, of course, to the deed of the Industrial Realty 
Company to T. A. Ratcliffe and wife. As to Mrs. Tocci's deed from 
Ratcliffe. i t  is not contended that  the registration of this deed is not 

u 

sufficient to give notice to  subsequent purchasers. 
I n  innumerable wills and deeds power to convcy land has been given 

without the attachment to the name of the donee of any words indicating 
an  official or representative capacity, and they have been executed as 
simply and informally as they have been given. The rule contended for 
would destroy them all as effective executions of the power, notmith- 
standing the abundantly established rule to the contrary. We cannot 
strike down rules respecting the alienation of property which have been 
built u p  through more than one generation in thl: hope that  the conse- 
quences mill be confined to the instant case. 

The  making of the second deed to the same property mas either an  
inadvertence on the part  of the grantor or a fraud. I n  either event we 
see no reason in morals or in law why we should depart from long estab- 
lished principles to aid or confirm the transaction. The defendant, by 
proper investigation of the title as i t  appears upon the record, might 
have saved herself from loss and the plaintiff from expense. 
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Upon the record and admission, and upon the evidence, i n  which there 
is no material discrepancy, the appellant, Mrs. Tocci, holds the lot by 
valid mesne conveyances from T .  A. Ratcliffe and wife, and is the owner 
thereof in fee, and is entitled to have the claim of Mrs. Kowfall, who 
claims under a deed subsequently executed and subsequently recorded, 
removed as a cloud upon the title. 

The judgment of the court below to the contrary effect is 
Reversed. 

STACY, C. J., dissenting: We have here, on admitted facts, the ques- 
tion whether defendants' deed is a cloud on plaintiffs' title. The answer 
is to be found, not alone in the execution of a power as between the 
parties (which is not mooted), but also in the application of our regis- 
tration laws. 

I n  plaintiffs' paper chain of title is a deed executed by "Industrial 
Realty Company." I t  is admitted that  the Industrial Realty Company 
held title as trustee, and not otherwise. The defendants are purchaser3 
for value, and claim title to the same property under a deed executed 
by "Industrial Realty Company, Trustee." Both deeds are registered, 
but i t  is impossible for the deed under which plaintiffs claim to be 
indexed and cross-indexed so as to prefer i t  over the defendants' deed. 
Dorman v. Goodman, 213 X. C., 406, 196 S. E., 352; Woodley v. Oreg- 
ory, 205 8. C., 280, 171 S. E., 65.  I t  is now the settled law of this 
jurisdiction that  the proper indexing and cross-indexing of instruments 
required to be registered is a n  essential part of their registration. C. S., 
3561; Sfory v. Slade, 199 N. C., 596, 155 S. E., 256; Bank c. ElTarring- 
ton, 193 N.  C., 625, 137 S. E., 712; Fozvle v. Ham, 176 N .  C., 12, 96 
S. E., 639; Ely v. Sorman, 175 X. C., 294, 95 S. E., 543. 

The plaintiffs then claim under an  unregistered deed so f a r  as the 
defendants are concerned. Eaton v. Doub, 190 N. C., 14, 128 S. E., 494. 
The  defendants claim under a registered deed. I t  follo~vs, therefore, 
that the defendants have the better title. 

The general index of Mecklenburg County shows a large number of 
deeds executed by the Industrial Realty Company, some in its individual 
capacity ( the deed under which plaintiffs claim is so indexed), others as 
trustee (defendants' deed is so indexed). Under the decision in Dorman 
v. Goodman, supra, the plaintiffs are not entitled to recover. 

It is true the case was decided below on the insufficiency of the Rat-  
cliffe deed to convey the property in question, and the correctness of the 
judgment has been pressed upon us with confidence and conviction. 
Outside authorities are cited to sustain it. I t  is pointed out that  had the 
trustee held an  individual interest i n  the property, then according to our 
own decisions, its deed to plaintiffs' predecessor in title would have con- 
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veyed only such interest. Matthews a. Griffin, 18'7 N. C., 599, 122 S. E., 
465; Carraway v. Moseley, 152 N. C., 351, 67 S. I<., 765. 

The novelty of the case in our Reports must be conceded. Never 
before has a corporate trustee sold the same property to two persons and 
executed to one a deed in its individual capacity rmd to the other a deed 
as trustee. I t  is admitted on all hands that the defendants' deed is in the 
proper form. 

The cases cited in the opinion of the majority deal with matters aris- 
ing out of controversies between the parties or their privies. None fore- 
closes the right of a purchaser for value who holds under a properly 
registered deed. The contrarv conclusional charticterizations, which in 
u 

themselves usually invite scrutiny, find no support in the decided cases. 
Of course, an unregistered deed may be good as between the parties. 
But  an unregistered deed availeth naught as against creditors and pur- 
chasers for value. C. S., 3309; Glass 1;. Shoe C89., 212 N. C., 70, 192 
S. E., 899. 

The question of registration was not reached in the court below because 
unnecessary under the view which then prevailed, 'but this is not delimit- 
ing on the appellate Court. The question is presented by the record. 
The defendants claim title to the lot in question "by virtue of a good and 
valid conveyance," and they have offered evidence 1.0 sustain it, including 
an exhibit which shows the pertinent pages of the general index to the 
registry of the county. 

I t  is broadly stated by the majority, "there is no law requiring that 
the cross-index shall show the capacity in which the grantor acted in the 
making or execution of a deed." The rule is, thrlt where one has both 
an estate in and a power over property, the capacity in which he acts in 
making a deed will determine, not only the effect of the deed, but also 
the title and name of the grantor. Mnf theuv  v. G'rifin, supra. Hence, 
the indexing and cross-indexing in "the names of id1 the parties" would 
include "the capacity in which the grantor acted" in a trustee's deed 
to make the registration complete. Here, Mrs. Nowfall holds under 
such a deed, and at the time she purchased the property there was noth- 
ing on the general index to indicate a prior sale of the same property by 
the "Industrial Realty Company, a Corporation, as Trustee," the only 
capacity in which it was authorized to sell. 

I t  is further suggested in the opinion of the nlajority that "a deed 
sufficient to convey title is sufficient to give notice of that fact when 
registered according to its tenor and in strict comp'liancd with the index- 
ing statute." The conclusion is a non sequitur, and is at variance with 
what was said in T h e  Dorman Case. The fact that ~er t inen t  mat- 
ters in pais may be resorted to in ascertaining the :Intention to execute a 
power seems to have been overlooked for the moment. Matthews v. 
Gri f in ,  supra. 
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To be sure, a deed sufficient to convey the trust property would be 
good as against the creditors of the Realty Company, not because the 
indexing and cross-indexing of such a deed perforce gives notice, but for 
the very simple reason that  a t  no  time has the property been liable to be 
taken for the debts of the Industrial Realty Company. This reasoning, 
however, is not applicable to a purchaser for value. I n  no previous case 
has the question here presented found its way to the appellate Court. 
The pertinent authorities, however, settle the principle upon which i t  
should be decided. 

I t  is stated by the majority that  the defendant's position is not sup- 
ported by The Domnan, The Woodley, and The Eaton Cases, and the 
observation is  made, "in fact, none of them is related to the subject." 
Maybe not, maybe they have changed their relations since they were 
decided, but i t  was upon the principles announced in  these cases and 
fai th in their maintenance that  the defendant parted with her money, 
and she is  now asking that  we stand by them. "Parties have the right 
to act upon the decisions of this Court i n  acquiring titles"--Walker, J., 
in Jones 21. Williams, 155 N. C., 179, a t  p. 190. See, also, II i l l  v. R. R., 
143 N. C., 539, a t  p. 573. The doctrine of stare decisis still obtains in 
the law as i t  pertains to the subject of real property, Whifley v. Arenson, 
219 N. C., 121, regardless of how i t  may have fared recently in other 
matters. See Board of Health v. Comrs. of ATash, anfe, 140; Evans 1:. 

Rockingham Homes, Inc., ante, 253; Mosteller z'. R. R., ante, 275. I n  
some respects the instant case is not unlike Realty Corp. v. Fisher, 216 
N. C., 197, 4 S. E. (2d),  518. I t  remains to be seen whether i t  will be 
as  short lived. Bailey v. Hayman, 218 N. C., 175, 10 S. E. (2d),  667. 

After some reference to "the common sense riew . . . the rational 
view," etc., the Court's logic then runs into this dilemma : ' (The making 
of the second deed to the same property was either a n  inadvertence on 
the part of the grantor or a fraud. I n  either event we see no reason in 
morals or in law why we should depart from long established principles 
to aid or confirm the transaction." Why the self-sufficing animadver- 
sions if not in an  effort to defend a position felt to  be weak? There 
seems to be some discrepancy between the Court's action and its rhetoric 
so f a r  as Mrs. Nowfall is concerned. She is the only one that  has lost 
anything, and the transaction is allowed to stand as to her. The Realty 
Company is in no position to make good its warranty, so she loses. 

The whole case is simply th is :  I f  the Ratcliffe deed, under which the 
plaintiffs claim, is sufficient to convey the property and the indexing and 
cross-indexing of this deed suffices to give notice, the plaintiffs are 
entitled to recover. On  the other hand, if the indexing and cross- 
indexing of this Ratcliffe deed is not sufficient to give notice, the defend- 
ants are entitled to recover. "As between two grantees, the one who 
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first registered h i s  deed, though the  la te r  i n  da te  of execution, obtains 
the title, provided he  is a purchaser  f o r  value." Sills ~ 1 .  Ford, 1 7 1  
N.  C., 733, 88 S. E., 636;  Threlkeld v. Land Co., 198 S. C., 186, 1 5 1  
S. E., 99. 

I n  a m a t t e r  of this  kind, when one of two puichasers  f o r  value mus t  
lose, the  only way  out  is f o r  the  Cour t  to  hew to the  line a n d  let  t h e  
chips fal l  wherever they may. Mrs. Kowfa l l  hris a n  impeccable t i t l e ;  
Mrs. Tocci has  not. T h e  judgment below should be affirmed. 

BARNHILL and  WINBORNE, JJ., concur i n  dissent. 

A. B. MILLER v. NORTH CAROLISA RAILROlAD COMPANY A K D  

SOUTHERN RAILWAY COMPANY. 

(Filed 7 January, 1942.) 

1. Railroads 8 9- 
Where all the evidence tends to show that  plaintiff started his car and 

drove a distance of eight or ten feet onto the crossing in front of an 
oncoming train, and that  his view of the train was unobstructed for a 
distance of half a mile before i t  reached the crossing, the evidence dis- 
closes contributory negligence constituting a proximate cause of injury as  
R matter of law. 

2. Same- 
The existence of signs and poles along the right of way of a railroad 

company is immaterial when the eridence disc!oses that  they did not 
obstruct plaintiff's vision from where his car was stopped before he 
entered upon the crossing. 

3. Same- 
The fact that automatic signals a t  a railroad grade crossing were not 

working a t  the time of the accident is immatericd on the issue of plain- 
tiff's contributory negligence in enttlring onto t l x  crossing in front of a 
train which he should have seen approaching when the evidence discloses 
that  plaintiff knew the signals were not working and did not rely upon 
them, but looked in both directions before starting upon the crossing. 

CLARKSON, J., dissenting. 

APPEAL by defendants f r o m  Bone, J., a t  F e b r u a r y  Term, 1941, of 
DAVIDSON. 

Civil action to  recover f o r  personal injur ies  and  property damage 
alleged to have been caused by  the  negligence of the  defendant, Southern 
Rai lway  Company. 

T h e  record discloses t h a t  on the  morning of 20 March,  1940, the plain- 
tiff's automobile collided wi th  defendant's passenger t ra in  a t  "West E n d  
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Crossing," a paved, double-tracked, grade crossing in the town of Thom- 
asville, and inflicted serious personal injuries on the plaintiff and demol- 
ished his automobile. 

The plaintiff had driven from his home, a distance of about eleven 
miles, and was on his way to the plant of the Columbia Panel Company, 
where he worked. I t  was a little after 7 :00 a.m. He  says: "I had 
been using this crossing once or twice a day, five to six days a week for 
about six months, and was familiar with it." 

As the plaintiff approached the crossing he observed that it was 
blocked by a freight train on the second or northbound track-the one 
farthest from him. He stopped about eight or ten feet from the first 
rail of the southbound track-the one nearest to him-and to the right 
and abreast of another car which had also stopped at the crossing. The 
automatic signals were not functioning that morning. Plaintiff stood 
there three or four minutes. Presently, the crew of the freight train cut 
it in two and pulled the front part up, clearing the crossing. A car and 
a truck came across from the opposite side. Plaintiff says, "as soon as 
the truck cleared the crossing and ceased to obstruct my view towards 
the depot, I looked to my left in the direction o f  the depot and listened, 
and I looked to my right and listened before starting. My engine 
stopped while I was parked a t  the intersection. I started my engine 
at  the time the truck came over the tracks and came on by me. I put 
my car in low gear and did not change it. I did not see the moving 
passenger train which struck me. The front end of my car was across 
the first rail of the first track when it hit me. The front wheels were 
about half way between the first rail and the second rail. . . . At 
the time I was parked at  the intersection and up to the time of the 
collision, I did not hear any train whistle or bell. I did not see or hear 
any moving passenger train." 

Plaintiff's witness, E .  E. Perdue, testified that "When the freight 
train on the second track was cut in two and pulled up, a car crossed 
from the south side, that is the opposite side from where I was sitting, 
and then a big truck came through. That is when I saw the train 
approaching on the first or southbound track. I saw the freight train 
on the northbound track cut in two. I do not know what became of the 
man who cut it in two. I did not see anyone left on foot at the crossing 
when the train was cut in two. . . . I saw the passenger train 
coming south on the first track. He  looked to me like he was going to 
hit the truck. The truck cleared the track and I heard the crash be- 
tween the plaintiff, Miller's automobile, and the train. This was a 
passenger train going south. . . . I n  my opinion this train was 
running at a speed of 45 to 50 miles an hour. . . . (Cross-examina- 
tion) : I t  is something like a half mile or more from the freight depot 
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in Thomasville down to the West End Crossing. The railway tracks 
from the depot to the crossing are absolutely stmight. West Main Street 
parallels the railway tracks all the way from the-railroad depot to West 
End Crossing. Both the tracks and the stre'et run in an easterly to 
westerly direction and they run along for a half mile side by side. . . . 
I stood there in my car some five minutes. Shortly after I had stopped 
Mr. Miller, the plaintiff, also pulled up to the intersection and stopped. 
. . . I f  the whistle blew I did not hear it. . . . I don't think 
those lights were flashing at  the time. . . . When the freight train 
opened up on the second track a truck came through from the south side 
or opposite side of the crossing and came on ,across. I saw the truck. 
Mr. Miller, the plaintiff, had to see it if he mas looking. I looked up 
and looked toward the freight depot and saw the passenger train coming. 
I thought it was going to hit the truck. I t  was the same train that hit 
Mr. Miller. Q. And the view of that train all the way back to the sta- 
tion was a half mile or more? A. Yes, half a mile. I cut my eyes back 
on the track and Miller had pulled up on the track. I t  happened so 
quick I could not tell whether Miller hit the (cylinder of the engine or 
the engine hit him. Anyway, I did not get hit. I sat there and let the 
train go by.'' 

These central facts were amplified by other witnesses and additional 
testimony, but the foregoing will suffice for the disposition which we 
think must be made of the case. 

The defendant moved for judgment of nonsuit at the close of plaintiff's 
evidence, which was overruled. Exception. The defendant offered no 
evidence. 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury and answered in favor of the plaintiff. From 
judgment thereon, the defendant appeals, assigning as error the refusal 
of the court to sustain its motion for judgment of nonsuit. 

J.  Allen Austin and Phillips & Bower for pluintiff, appellee. 
W .  T .  Joyner, Linn & Linn, Don A. Walser, and D. L. Pickard for 

defendants, appellants. 

STACY, C. J. Conceding negligence on the part of the defendant in 
the operation of its train, as the jury has found, the question occurs 
whether plaintiff's contributory negligence is such as to bar a recovery. 
We had occasion to review the pertinent authorities in the recent case of 
Godwin v. R. R., ante, 251. From what is said there, it would seem that 
an affirmative answer should be given here. 

I t  is established by all the evidence that the plaintiff started his car 
and drove a distance of eight or ten feet onto the crossing in front of an 
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oncoming train, which he should have seen in the exercise of reasonable 
care. This was negligence on his part which contributed to the injury. 
T a r t  v. R. R., 202 N. C., 52, 161 S. E., 720. 

The plaintiff does not say that he could not see the train-for Perdue 
who was similarly situated saw it-he only says that he did not see it 
and that he heard no signal of its approach. Nor does the plaintiff say 
there was anything to keep him from seeing the train or that there was 
anything to obstruct his view from where he was sitting in his car. His 
testimony is, that he looked in the direction the train was coming and 
listened and did not see or hear it. H e  assigns no reason for not seeing 
it. and the record affords none. other than his own want of due care. 

The evidence in respect of the signs and poles on the right of way is 
not material to the inquiry. They did not obstruct the plaintiff's vision 
from where his car was stopped while he was waiting at  the crossing. 
Nor does the failure of the automatic signals to function save the case 
from nonsuit. The plaintiff knew the signals were not working and 
was therefore put on guard that he could not rely upon them. And he 
did not rely upon them. He  says that he looked in both directions and 
listened before starting upon the crossing. Hence, according to his own 
testimony, he failed to see the obvious. I t  was said in Powers  v. S tern-  
berg, 213 N .  C., 41, 195 S. E., 88, that where every appearance indi- 
cated the plaintiff was running into a zone of danger which he should 
have seen, and which others similarly situated did see, if he did not, the 
plaintiff is barred from recovery. 

The cases of O l d h a m  v. R. R., 210 X. C., 642, 188 S. E., 106; F i n c h  
v. R. R., 195 N. C., 190, 141 S. E., 550; and Shepard  1 1 .  R. R., 166 
N. C., 539, 82 S. E., 872, cited and relied upon by the plaintiff, are 
distinguishable by reason of different fact situations. I n  the Finch case, 
supra,  which arose out of an injury at  this same crossing, the traveler 
was waiting on the opposite side of the crossing, and the parted freight 
train there: which was on the track nearest him. obscured his vision so 
that he could not see the approaching passenger train, which was on 
the second track from him. Moreover, in the F i n c h  case, supra,  there 
was evidence that one of the crew of the freight train signaled the motor- 
ist to cross. Here, the facts are quite different. Likewise, in both the 
O l d h a m  and Shepard  cases, supra,  there were extenuating circumstances 
which prevented the plaintiffs from seeing the approaching trains. 

The result here is controlled by the line of decisions of which Harr i son  
v. R. R., 194 N. C., 656, 140 S. E., 598; El ler  v. R. R., 200 N. C., 527, 
157 S. E., 800; and G o d w i n  v. R. R., supra,  may be cited as illustrative. 
We are content to rest our conclusion on what is said in these cases. 

The demurrer to the evidence was well interposed. 
Reversed. 
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CLARKSON, J., dissenting: The usual issues were submitted to the 
jury: Negligence, contributory negligence, and damages. ,411 were an- 
swered in favor of plaintiff. The defendant introduced no evidence and 
did not make an exception to the charge of the court below, as it was so 
able and fair  to the litigants. The defendant relies solely on the plea of 
contributory negligence. 

The evidence as to the negligence of defendant was to the effect (1) 
that the passenger train that struck plaintiff was running through the 
town of Thomasville at  a speed of 50 miles an hour, contrary to the 
ordinance of the town (which did not permit the operation to exceed 30 
miles an hour). I t  was running about 73lh feet per second, 7331/3 feet 
in 10 seconds. Even assuming that the track was straight for half a 
mile from the crossing, at the speed the train was traveling, it covered 
this dietance from the point where defendant claims it could have been 
seen to the point of impact in about 36 secondn-barely half a minute. 
During this half minute plaintiff was engaged i i  looking down the other 
end of the track and in starting his car. This is not the conduct of a 
negligent man. On the contrary, it is the normal and prudent conduct 
of a reasonable person. 

The conduct of defendant was negligence per se. Ledbet ter  v. Eng- 
lish, 166 N. C., 125, and other authorities too numerous to mention. 
(2) There was plenary evidence that the train did not ring its bell or 
blow its whistle. (3) On the second track, 27 feet from the first track, 
was a freight train or a shifter. This train vas  cut in two to let the 
traffic cross the railroad, but no Aagman directed the traffic. (4) At 
this crossing was an automatic electric signaling device. I t  is admitted 
that "Since about May, 1926, there have been two automatic signaling 
devices at said crossing, each of which rests on a block of concrete, oval 
in shape, about 4 feet long, 3 feet wide, and about 2112 feet high, rounded 
off on the top, painted with alternating stripes 3f black and white, three 
or four inches wide, and located about the center of the width of the 
drive over the tracks known as West End Crossing. That the one on the 
north side was located about 3 feet north from the north rail of the 
southbound track, and the one on the south, about 3 feet south from the 
south rail of the northbound track. That each of the blocks form the 
base for an automatic electric signaling device, consisting of two red 
electric lights, designed and intended to cast two beams of red lights 
from the railroad, and a large automatic bell, or gong which is designed 
to sound a very audible alarm, which can be heard for several hundred 
feet. That they were designed and so arranged as to be thrown into 
operation by the moving train itself, upon the -rain approaching within 
about 800 feet of the crossing, and to continue their operation until the 
engine has cleared the crossing and automati~:ally throw them out of 
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operation. That their purpose and use had always been to give the 
public timely warning of approaching trains. That when their lights 
were not burning, and their bells were not ringing, their purpose and use 
were always to indicate to the traveling public that no moving trains or 
cars were approaching dangerously near the crossing." This electric 
signaling device did not operate at the time of the injury, to give warn- 
ing to plaintiff. 

The setting: The plaintiff lived in the country, about 11 miles from 
Thomasville, but worked at the Columbia Panel Company in Thomas- 
ville. He  went to and from work in his automobile, and on 20 March, 
1940, he had several of his neighbors in the car going to work. After 
putting them out (except Stevens, who was riding in the back seat), 
plaintiff testified: ('Then I came on down West Main Street to the 
West End Crossing. When I arrived at the crossing there was a train 
present, a freight or a shifter, I could not say which. I t  was headed 
east on the second or northbound track and towards the Thomasville 
depot. The crew cut the train in two and pulled the front part of it up, 
clearing the crossing. When I arrived at this crossing I'stopped because 
of this freight train across the tracks. I stopped within 6 or 8 feet 
of the first rail of the track nearest to me, which is the southbound track. 
Q. Are there some automatic signal devices there? Ans. : Yes. Q. When 
you arrived, were they or were they not functioning? Ans.: No, sir. 
Q. How long did you stay there? Ans. : I would say some 3 or 4 minutes. 
M. S. Stevens was in the car with me and on the back seat. These 
automatic signal devices were not functioning at  any time that I was 
parked there. They were not working. After the freight train was cut 
in two a car and a truck came across from the opposite side, or south 
side to the north side, where I was parked. As I recall the truck was 
a tractor and a trailer, a truck with a high body. I saw Mr. Perdue 
parked to my left in his automobile at the intersection. I also saw 
Hal  Harris there. When I started to move my car across the inter- 
section the truck had crossed and was starting into the highway. I t  did 
not obstruct my view to the east toward the depot. I had been using 
this crossing once or twice a day, five to six days a week for about six 
months, and was familiar with it. On March 20, 1940, I did not have 
any knowledge as to the condition of the automatic signals at this cross- 
ing. As soon as the truck cleared the crossing and ceased to obstruct my 
view towards the depot, I looked to my left in the direction of the depot 
and listened, and I looked to my right and listened before starting. My 
engine stopped while I was parked at the intersection. I started my 
engine at  the time the truck came over the tracks and pulled on by me. 
I put my car in low gear and did not change it. I did not see the 
moving passenger train which struck me. The front end of my car was 
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across the first rail of the first track when.1 was hit. The front wheels 
were about half way between the first rail and the second rail. . . . 
My automobile was struck at  the front door on the left hand side. . . . 
At the time I was parked at the intersection and up to the time of the 
collision I did not hear any train whistle or bells. I did not see or hear 
any moving passenger train. I looked to my left towards the freight 
depot and listened, and I looked to my right towards Lexington and 
listened before I started. I saw another freight train coming from the 
direction of Lexington on the second track, some 2,000 feet behind the 
freight train that was stopped cut in two at the crossing. I saw that 
train approaching. I t  was 1,000 to 1,500 feet, possibly 2,000 feet away, 
I could not tell exactly. I t  was moving very slowly. . . . There 
were some sign boards in the northeast corner at  the intersection of 
West Main Street and West End Crossing. I mcbasured the signs. The 
one next to the road (West Main Street) is 30 inches by 4 feet, and had 
on it the words 'Drink, Drive and Regret.' The other sign was 4 feet by 
2% feet with white and black stripes and a reflector in the middle. The 
sign was about 2% feet from the ground and the two signs were about 
20 or 22 inches apart. I n  looking back to your lcft from where we were 
parked at  the crossing, those signs were setting i n  the way ,  in the view 
of the crossing, so that  you could not see as far up the track as you could. 
There  were also telephone poles along the track, the poles being about 50 
feet apart.  The poles are dodged along. There was some box cars 
parked on the side track to the north of and parallel to the railroad. 
These cars were around 700 to 800 feet up the tracks towards the depot. 
I dr_ove by these cars that morning and observed them. I t  was about 
700 or 800 feet from the end of the box cars to the crossing. There was 
a whistle post about 25 steps below the box cars. . . . When I 
examined my car 8 or 9 weeks after the accident, it was still locked in 
low gear. I then tried to get it out of low gear and it could not be done. 
A f t e r  the m a n  cut the freight train standing on  the second track i n  two,  
I never did see him any more. R e  was the only man I saw. I did not 
see anybody out there giving a n y  signals not to cross the crossing. The 
condition of my eyesight on March 20th, 1940, was good. I have stepped 
the distance between the first rail of the southbound track and the 
margin of West Main Street. The distance between the two is 27 feet." 

Plaintiff's health was good prior to the collision. His injuries con- 
sisted of 5 or 6 broken ribs, a blow in the left jaw, knocking out two 
lower teeth, a mashed foot (right foot), hip, back and shoulders bruised. 
He  was unconscious for 48 hours. "1 have not worked any since because 
I could not stand it." The doctor, hospital and drug bills, on account 
of the accident, amounted to arount $172.00. . . . I am not through 
with the Doctor yet." The question of contribu~ory negligence was for 
the jury. 
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I n  Harton, v. Telephone Co., 141 N. C., 455 (465), H o k e ,  J., says: 
"We think it the more correct rule that, except in cases so clear that there 
can be no two opinions among men of fa i r  minds, the question should 
be left to the jury to determine." 

This rule has been adopted by this Court ever since. I n  H i n n a n t  
v. R. R., 202 N. C., 489 (493), Brogden,  J., said: "Courts generally are 
committed to the proposition that if the facts are admitted and so clear 
that 'there can be no two opinions among men of fair minds,' or that 
'only one inference may be drawn from them,' it is the duty of the court 
to declare whether a given act or series of acts is the proximate cause of 
the injury. Otherwise the question must be submitted to a jury. H a r t o n  
v. Telephone Co., 141 N.  C., 455, 54 S. E., 299;  T a y l o r  v. Stewar t ,  172 
N.  C., 203, 80 S. E., 134; Lineberry v. R. R., 187 N. C., 786, 123 
S. E., 1." 

The evidence indicates that the defendant was grossly negligent in 
running its train through the town 45 to 50 miles an hour, contrary to 
the town ordinance, which was not over 30 miles an hour. This conduct 
was negligence per se: giving no signal by ringing the bell or blowing 
the whistle; cutting the freight train in two on the-second track, 27 feet 
from the first track, thus inviting the traffic to cross the public highway, 
which crossed the railroad tracks. I n  having safety signals not func- 
tioning to give warning to the traffic that a train was coming, defendant 
lulled the crossing traffic into a sense of security that the way was clear 
to go forward. Defendant's negligence in cutting the train in two 
invited the traffic to cross. The traffic coming toward him. a car and 

u 

truck to which was attached a trailer. At the very point the view on one 
approach of the train was obstructed to some extent and the other view 
of the oncoming train could not be discovered to some extent by obstruc- 
tions. This was some evidence that it obstructed plaintiff's view of the 
oncoming train, although he had looked and listened. The train came 
from plaintiff's left, on which side Perdue's car was waiting to cross the 
track. With another car between a driver and a train traveling so fast 
that it was in view only half a minute, it is difficult to see how the driver 
could be considered negligent in not seeing the train. The twelve jurors 
agreed unanimously that he was not negligent and, in my opinion, this 
Court goes too far  when it says no fair-minded man could say plaintiff 
was not negligent. All the facts taken together indicate that plaintiff 
used due care. The train approached at so high a rate of speed that it 
struck plaintiff after he had started and had put his machine in low gear 
to cross. I t  hit him like a shot out of a gun. Under these facts and 
circumstances, it was a question for the jury and not for this Court to 
determine on the question of contributory negligence. I t  is only when 
facts admitted are so clear that only one inference can be drawn from 
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them and there can be no two opinions among men of fair minds, that 
this Court and not a jury will determine the rights of the parties. 

I think the cases cited in the main opinion, and chiefly Harrison v. 
R. R., 194 N. C., 656, and Godwin c. R. R., ants, 281, and other cases, 
are not applicable. Those were ordinary crossing cases, with no invita- 
tion to cross by breaking the cars in two and no dead electric signal- 
both of which plaintiff had a right to rely on. Plaintiff saw that the 
signal was dead for the shifting freight train, but since the signals were 
installed primarily to protect the public as to through trains, he could 
reasonably infer that the signals would give him warning as to any 
through train. This they did not do. 

Hoke, J., in Shepard v. R. R., 166 N. C., 539, at p. 544, quotes frorn 
Cooper v. R. R., 140 N. C., 209 (221), which he wrote for the Court, in  
which is laid down certain rules as to travelers approaching a railroad 
crossing, as follows : " 'Rule 7. There may be certain qualifying facts 
and conditions which so complicate the question of contributory negli- 
gence that it becomes one for the jury, even though there has been a 
failure to look or listen, and a traveler may, in exceptional instances, be 
relieved of these duties altogether, as when gates are open or signals 
given by a watchman and the traveler enters on the crossing reasonably 
relying upon the assurance of safety.' These rules and the one last men- 
tioned as being more particularly applicable to the questions presented 
on this appeal have been frequently upheld and applied in decisions of 
our Court, notably ip the recent case of Johnscn 2.. R. R., 163 N. C., 
431; Fann v. R. R., 155 N. C., 136; Wolfe v. R. R., 154 N. C., 569; 
Farris v. R. R., 151 N. C., 483. I t  is also established by the weight of 
authority that it is not always imperative on E traveler to come to a 
complete stop before entering on a railroad crossing; but, %hether he 
must stop, in addition to looking and listening, depends upon the facts 
and circumstances of each particular case, and ,3o is usually a question 
for the jury.' Alezander v. R. h?., 112 N. C., 720; Judson v. R. R., 158 
N. Y., 597; Malott v. Hawk.ins, 159 Ind., 127-134; 3 Elliott on Rail- 
roads (2nd Ed.), sec. 1095, So te  147; 33 Cyc., pp. 1010, 1011-1020." 

In Oldham v. R. R., 210 S. C., 612 (643), web find: "Does the plain- 
tiff's alleged contributory negligence bar a recovery as a matter of law? 
The answer is 'No.' Lincoln v. R. R., 207 N. C., 787, 178 S. E., 601. 
The issue was for the twelve. . . . The pertinent principle was 
stated by Hoke, J., in Shepard v. R. R., 166 N. C., 539, 82 5. E., 872, 
quoting from 33 Cyc., 1028, as follou,~: T h w e  a railroad company 
maintains a flagman, gates, or other signal or warning at a railroad 
crossing, whether voluntarily or by law or custom, the public generally 
has a right to presume that these safeguards mill be reasonably main- 
tained and attended, and in the absence of knowledge to the contrary, 
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the fact that  the gates are open, or automatic bells not ringing, or that 
the flagman is absent from his post or, if present, is not giving a warning 
of danger, is an  assurance of safety and an  implied invitation to cross 
upon which a traveler familiar with the crossing may rely and act 
within reasonable limits, on the presumption that it is safe for him to 
go on the crossing. The extent to which a traveler may rely on such 
assurance is a question of fact, and while ordinarily the same degree of 
care and vigilance is not required of a traveler under such circumstances 
as other~vise, he has no right to rely exclusively upon such circumstances, 
nor will such presumption or assurance excuse the traveler from using 
erery reasonable precaution that an  ordinary prudent man would use 
under like circumstances. Such facts as the absence or presence of a 
flagman, or that  the gates are open, or that the automatic bells are ring- 
ing or not ringing, are merely facts to be considered in  determining 
whether the traveler exercises that degree of care required in attempting 
t o  cross.' The same rule was also applied in the case of Parlcer v. R. R., 
181 N. C., 95, 106 S. E., 755; Barber I* .  R. R., 193 N. C., 691, 138 
S. E., 1 7 ;  and Johnson c. R. R., 163 N. C., 431, 79 S. E., 690. The 
negligence of the defendants is not seriously disputed. The watchman 
was 'out of pocket' as plaintiff approached the crossing. I f  he had been 
attentively on duty a t  that time, the injury might not hare  occurred. 
Shepnrd c. R. R., supra; Finch v. R. R., 195 N. C., 190, 141 S. E., 550." 

The case of Barber v. R. R., 193 N. C., 691, is directly in point, there 
the facts were left to the jury. The facts there were : "Plaintiff, coming 
down East  Market Street, near Settle Street crossing, slowed up his car, 
waiting for a long freight train, about 70 cars, to pass, going south, 
which was making the usual roaring noise, and for everything to get 
clear. Before he turned from East  Market Street into Settle Street, he 
looked. danced back. and could see some 75 yards. As he started to turn " 
he looked for the watchman-could see through the glass, the whole street 
was clear. Leaned over and looked south down railroad track to the 
left-the track was clear, could see down some 60 yards. When he 
proceeded to cross Settle Street he was running about 5 miles an  hour. 
Jus t  as he got up on the first track, he heard a danger signal of several 
sharp blasts of the whistle of the train coming from the south, and 
about the time he saw the watchman coming half-running from the 
opposite side of Settle Street, that he had started to cross, hollering 
'Stop.' H e  stopped as quick as he could, reversed his car, and backed 
back about four feet, and while moring back the passenger train struck 
the front end of the car. The car was knocked about 60 feet. The 
Fillman boy was killed, plaintiff mas seriously injured, and the car torn 
to pieces. The watchman's shanty was knocked off its foundation by 
the automobile, which was knocked about 60 feet." This case cites the 
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Shepard case, supra, which quotes from 22 Cyc., supra, and a wealth of 
other authorities. 

Finch v. R. R., 195 N. C., 190, is similar to the present case and at the 
same crossing. At p. 201, the Court says: "In the charge heretofore 
quoted, the court below said : 'There may be certa:n qualifying facts and 
conditions which so complicated the question of contributory negligence 
that it becomes one for the jury, even though there has been a failure 
to look or listen, and a traveler may,  i n  exceptional instances, be relieved 
of these duties altogether, as when gates are open or signals given 
by a watchman and the traveler enters on the crossing reasonably rely- 
ing on the assurance of safety.' ') 

The Barber case, supra, and numerous other cases are cited to the 
effect that the question of contributory negligence was for the jury. 
I n  Finch v. R. R., supra, we said, at  p. 199: "In Harrison v.  R. R., 
194 N. C., p. 656, the facts were different from the present action." I n  
the Finch case, supra, the jury returned a verdict of $140,000. A new 
trial was granted on a diffeEent ground from that 'here considered. 

The evidence must be taken in the light most favorable to plaintiff, 
and he is entitled to the benefit of ev& reasonable intendm'ent and 
inference to be drawn therefrom. Where there !.s conflicting evidence 

u 

as to the proximate cause of the injury, the case is for the jury. Barrier 
v. Thomas and Howard Co., 205 N. C., 427; Godfrey v. Coach Co., 201 
N .  C., 264. 

This crossing has been before this Court before. Finch v. R. R., supra. 
I n  that case also a freight train was parted to let the traffic through, 
and the intestate without looking drovehis car through the opening thus 
made only to meet his death. On appeal by the defendant this Court 
said the case was for the jury. At a companion crossing further north 
in Thomasville, where there were also some obstructions, the plaintiff 
suffered injury and this Court affirmed the recovwy. LofEin v. R. R., 
210 N. C., 404. Later, as a better safeguard to the traveling public in 
this busy city, at  the crossing involved in this cage, the defendants in- 
stalled modern automatic electric signals for the safety of the traveling 
public. Railroads are required to maintain and attend these automatic 
signals when installed; otherwise, they become the opposite of a safety 
device; they become invitations to injury and death. Wherever a cross- 
ing accident occurs and the automatic signals a]-e not functioning, a 
motion for nonsuit, I think, should be denied except in the clearest case 
of contributory negligence. This is not such a car,e. One ought not to 
invite and then not bear the responsibility of his invitation, except only 
as to those whose conduct is or borders clearly upon the lack of due care. 
Due care, on the issue of contributory negligence u:nder the facts here, is 
for the jury and not this Court to determine. 
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1. Death 8 7- 
In an action for wrongful death plaintiff must show failure on the part 

of defendant to exercise proper care in the performance of some legal 
duty which the defendant owed plaintiff's intestate under the circum- 
stances in which they were placed, and that  such negligent breach of duty 
was the proximate cause of the injury which caused death. 

2. Negligence § 5- 
The proximate cause of an injury is that  cause which produces the 

result in continuous sequence and without which it  would not have oc- 
curred, and one from which any man of ordinary prudence could have 
foreseen that  such result was probable under all the facts a s  they existed. 

3. Negligence 8 1 7 b  
What is negligence is  a question of law, and when the facts are  admitted 

or established it  is  for the court to say whether negligence exists, and, if 
so, whether it  constitutes a proximate cause. 

4. Negligence § 19a- 
A nonsuit on the issue of negligence is  proper when all the evidence, 

taken in the light most favorable to plaintiff, fails to  show any actionable 
negligence on the part of the defendant, o r  when i t  clearly appears from 
the evidence that  the injury complained of was independently and proxi- 
mately produced by the wrongful act, neglect or default of an outside 
agency or responsible third person. 

5. Negligence 7- 
Intervening negligence will insulate the original negligence if the orig- 

inal wrongdoer could not reasonably foresee the intervening act and 
resultant injury, since in that  event the sequence of events is broken by 
a new and independent cause. 

6. Automobiles § 8- 

The operator of a motor vehicle is  under duty, independent of statutory 
requirements, to exercise that degree of care which an ordinarily prudent 
man would exercise under similar circumstances. 

7. Same- 
Ordinary care in the operation of a motor vehicle requires the operator 

t o  keep same under control, and to keep a reasonably careful lookout so 
a s  to avoid collision with people and vehicles upon the highway. 

8. Automobiles § 18a- 
A motorist is not under duty to anticipate negligence on the part of 

others but, in the absence of anything which gives or should give notice 
to  the contrary, is  entitled to assume, and to act on the assumption, that  
others will exercise ordinary care for their own safety. 
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9. Automobiles § 1%- 
The failure of a motorist, traveling upon a scrvient hightvay, to stop 

in obedience to signs erected by the  Highway Commission before entering 
an intersection with a dominant highway, a s  required by statute, sec. 120, 
ch. 407, Public Laws 1937, is not negligence or contributory negligence 
per 8e, but is a fact to  be considered with other facts and circumstances 
adduced by the evidence in passing upon the question. 

10. Automobiles 8 18d-Evidence held to  show t h a t  negligence of driver 
of ca r  was  sole proximate cause of collision, and  insulated any  negli- 
gence on  t h e  par t  of t h e  driver of t h e  truck. 

All the evidence tended to show that the car in which plaintiff's intes- 
tate was riding was being driven upon a servient highway and entered 
a n  intersection with a dominant highway without slackening speed, and 
collided with a truck which was being driven along the dominant highway 
in approximately the opposite direction. All the evidence further tended 
to show that  the Highway Commission had erecled a "stop" and "junc- 
tion" sign along the servient highway and that  the view of the truck was 
clear and unobstructed from the servient highway. The driver of the car 
testified by deposition that  he did not see the truck and did not know 
whether he struck a truck or  automobile, and that  he saw a sign but 
could not discover what was on it  although other witnesses testified that  
the "stop" and "junction" signs were in plain view, and an occupant of 
the car testified that  he saw and read them. Plaintiff introduced evidence 
that  the truck was operated under a franchise for transporting express 
and was traveling in excess of 35 miles per hour. Held:  The failure of 
the driver of the car to stop before entering the intersection was evidence 
of negligence which, considered with the evidence that  he failed to see 
the truck although i t  was obvious and should l a v e  been seen by him, 
established negligence a s  a matter of law, which negligence the driver of 
the truck could not have reasonably foreseen, and therefore the negligence 
of the driver of the car was a n  intervening independent act insulating any 
negligence on the part of the truck driver, since the speed of the truck 
in excess of 35 miles per hour, made prima facie evidence that  such speed 
is unlawful by sec. 103, ch. 407, Public Laws 1937, would not haye resulted 
in injury but for the intervening negligence of the driver of the car. 

11. Automobiles § 12- 
The driver of a motor vehicle along a dominant highway who has 

knowledge that  stop and warning signs have been erected along the servi- 
ent highway, and knows that  his vehicle is in plain view of a motorist 
traveling along the servient highway, is entitled to assume up until the 
moment of impact, and to act on the assumption in the absence of any- 
thing which gives or should give notice to the ccntrary, that the driver 
upon the servient highway will obey the law artd stop before entering 
the intersection. 

12. Automobiles 5 21- 
Where the negligence of the driver of the car in which a guest is  riding 

is the sole proximate cause of the injury insulating any negligence on 
the part of the driver of the other vehicle involved in the collision, the 
guest, or in  case of her fatal  injury, her administrator, is  not entitled to 
recover of the driver of the other car or his superior. 
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APPEAL by plaintiff from IYarlick, J., a t  J u l y  Civil Term, 1941, of 
ASHE. 

Civil action for recovery for alleged wrongful death. C. S., 160-161. 
These facts appear to be uncontroverted : Plain€iff7s intestate, Olive C. 

Jones, came to her death in the forenoon of 8 July,  1939, a t  intersection 
of LT. S. Highway No. 421 and State Highway No. 16, a t  Miller's Creek, 
North Carolina, in a collision between a Ford sedan, owned and operated 
by El i jah  Sexton in which he, she and four others, two men and two 
boys, were riding-she on the front  seat with driver, and the others on 
rear seat, traveling southeasterly on State Highway No. 16  from the 
town of Jefferson toward the town of North Wilkesboro, and a motor 
express truck owned by defendant, C. B. Yates, operated under franchise 
for purpose of transporting express, traveling northwesterly on U. S. 
Highway No. 421, from North Wilkesboro toward the town of Boone 
and driven by defendant, F. M. Staley, a duly authorized and empow- 
ered agent and employee of his codefendant, acting a t  the time in  the 
scope of his employment and in the furtherance of the business of his 
principal. As U. S. Highway No. 421, for a distance of 1,500 feet, 
approaches the point where State Highway No. 16 intersects with it a t  
Miller's Creek, i t  runs straight on a north 47 degrees west course, reer- 
ing slightly to south of that  course after it passes the point of intersec- 
tion. As State Highway 16 approaches the said point of intersection 
i t  runs south slightly to the east, but before reaching the intersection the 
road changes to a southeast course a t  a greater degree than the course 
of U. S. Highway 421 and runs straight to the intersection with the 
latter highway, and enters same on a slightly acute angle. As between 
the two highways, U. S. Highway 421 is the dominant, and State High- 
way 16, the subserrient road. On the latter there are Stop and Junction 
signs, erected by State Highway Commission on the right-hand side of 
one traveling from the north toward the intersection. 

Plaintiff in his complaint alleges that while the automobile in which 
his intestate was riding was being operated in a proper and lawful 
manner, on its right-hand side of the center line of the highway, and 
after i t  had entered and trarersed this intersection of said highways, i t  
was run into head-on by the transfer truck. 

Plaintiff further alleges in substance as acts of negligence of defend- 
ants proximately causing the collision and resultant death to his intes- 
tate, that defendant Staley, agent and employee of his codefendant, 
unlawfully, negligently, and recklessly operated the transfer truck ( a )  a t  
an  excessive and unlawful rate of speed, a t  least sixty miles an  hour, 
and so as to render i t  unmanageable; (b)  to the left of the center line of 
the highway; (c)  in a reckless and indifferent manner, without due care 
and circumspection, or proper regard for the lires and safety of others, 
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and so as to endanger the lives and property of others upon the highway; 
and (d )  in failing (1)  to apply the brakes thereon and to check its 
speed, (2)  to keep a proper 1;okout upon approaching the intersection 
beyond which the collision occurred, ( 3 )  to yield the right of way to 
the automobile which had entered and traversed the intersection before 
i t  was run into by the truck, and (4)  to yield to the automobile its right 
to one-half of the thirty-six feet wide hard surfaced portion of the 
highway. 

Defendants, in their answer, deny these allegations of the complaint, 
and, as further defense, and by way of new matter, make substantially 
these averments: (1 )  That defendant Staley was driving the truck in 
question at  a slow, lawful, and reasonable rate of speed, entirely upon 
his right-hand side of U. S. Highway 421, when Elijah Sexton, operating 
the car in which intestate was riding, and traveling on State Highway 
16, without any warning or signal, and without stopping as required by 
law, or even slowing the unlawful speed of sixty-five to seventy miles 
per hour at  which said car was moving as it approached the intersection 
of said highways, unlawfully, carelessly, and reclclessly drove the car into 
the intersection directly in front, and in the path of the truck, in willful 
and wanton disregard of the rights and safety, and so as to endanger the 
person and property of others, thereby solely and proximately causing 
the collision. (2)  That plaintiff's intestate, riding on the front seat 
with Elijah Sexton, in a position to see, understand, and appreciate the 
reckless and negligent manner in which he was operating his car, and 
the circumstances ionfronting him, was contributorily negligent in fail- 
ing to warn him. 

Plaintiff, in reply, denies that Elijah Sexton was negligent in any 
manner, as averred by defendant, but alleges that if he were negligent, 
such negligence only concurred with that of defendants, as alleged, in 
p~moximately causing the collision and resultant death of intestate. 
- Upon the trial below, plaintiff offered pertinent testimony of various 
witnesses, as follows : Lundy Pierce testified thai;, while he runs a filling 
station on the northeast side of U. S. Highway No. 421, he was standing 
on the south shoulder of the hard surface, about 40 or 50 feet from the 
point of the accident. H e  describes the occui-rence in this manner: 
"The first thing I knew Mr. Staley blew his horn. . . . When I first 
saw him he was on the right-hand side of the center of the highway 
?To. 421, leading toward Boone. When he blew his horn, I looked 
r.round, and he threw up his hand, and by thrlt time I noticed a car 
coming into the intersection . . . the car Sexton was driving, com- 
ing in from 16. Staley was coming up on his side of the road and here 
comes the automobile on into the intersection. When they saw they 
were going to hit, Staley cut to the left and the car cut to the right, 
. . . this made them both cutting in the same direction when they 
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hit . . . at the end of the hard surface . . . partly on both 
sides of the center line. When they struck the truck bounced up and 
the car turned back around headed directly west. The truck turned 
sideways and bounced up and came back down . . . on the back 
end of the automobile and knocked the automobile up the road 75 or 80 
feet from where they hit. The truck turned around. . . . I t  was 
lying across the road on the left side of the center of No. 421. . . . 
I t  may have been partly on both sides of the center. . . . Staley's 
truck was a mixed load of stuff, feed and grain. I n  my opinion he was 
not driving over 35 miles an hour. I saw the other car approaching 
the intersection, and in  my opinion there wasn't much difference in the 
rate of speed they were driving. Both traveling about 35 miles an hour. 
I f  any difference the car . . . was running faster than the truck. 
. . . Both cars were badly damaged. . . . There were no cars 
parked in front of the filling station that would obstruct the view of a 
party coming from North Wilkesboro going toward West Jefferson, in 
either direction." 

Then, on cross-examination, Pierce continued: '(. . . There was 
a Stop sign on 1 6  below my filling station as you come into 421 from 
West Jefferson. Said sign has letters in black about seven inches high 
with yellow background and says STOP,  and . . . was in plain 
view of any person driving a car from Jefferson to the intersection and 
there was also a sign right above and on Highway 16 just before you 
enter the intersection facing the driver corning from toward Jefferson 
with the word 'JUNCTION' . . . letters . . . 7 inches . . . in 
plain view of any person coming from toward West Jefferson. . . . 
Staley blew his horn before he entered the intersection. . . . He 
was not looking off of the road at  the time he blew his horn. . . . 
The truck was lying on its side after the wreck. . . . I didn't hear 
the party driving the Sexton car blow the horn before he entered the 
intersection. I think I could have heard it. The Sexton car did not 
check up in entering the highway. . . . I t  didn't stop until i t  hit 
the truck. I saw the car just as it was entering the intersection . . . 
and just a moment before they hit. The front end of the car ran 
against the front side of the truck and the truck careened around. 
. . . There is a section of the intersection that is not paved. There 
is nothing to obstruct the view of the sign 'JUNCTION,' or signboard, 
of a car driven from West Jefferson into the . . . intersection. 
. . . There is nothing to prevent a driver of such car from seeing a 
car coming from toward North Wilkesboro. You could see about 1,200 
or 1,500 feet from toward North Wilkesboro to the intersection. 

Robert Byers, testifying, said : "I was standing east of the intersec- 
tion. . . . Lundy Pierce . . . and I were standing about five 

19-220 
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or six feet apart. I saw the truck coming. . . . He was making 
between 30 and 35 miles an hour. I did not see the car coming into 
the intersection. I didn't see it until after the wreck occurred. I saw 
the signs where the cars hit. They were about the middle of the road. 
. . . When I first saw the truck it was coming on its right-hand side 
of the main thoroughfare, No. 421. . . . On the Jefferson road 
beyond the intersection there is a big yellow sign with black letters saying 
'STOP,' . . . a little closer to the interseciion there was a sign on 
the right side saying 'JUNCTION.' The signti were there the day the 
wreck occurred. The last time I saw the tr.lck before I heard the 
collision i t  was on the right of the center of the National Highway 
coming . . . to Boone . . . I saw some marks on the road 
where-the cars ran together. They were about the center of Highway 
No. 421, a little more of them on the left-hand side." 

Carlyle Ingle, State Highway Patrolman, who arrived on the scene 
after the collision, observed marks on the road. He  testified: "They 
started near the end of the concrete on No. 421. . . . The first 
scratch marks appeared near the center of the I-oad, looking like at  the 
point of impact . . . and led to the lefi to the truck. . . . 
From the appearance of the car, it had a definite collision with some- 
thing on the left-hand side of its front. . . . There was a Stop 
sign before reaching the intersection on Highway No. 16, which comes 
from Jefferson, erected by the State Highway Commission. I t  was 
plainly visible. . . . U. S. 421 was the dominant road. There is 
no rule of the road or regulation requiring a man on 421 to stop there. 
There was a requirement that one coming along No. 16 should stop 
before entering the intersection. The front wheels of the truck were 
damaged. . . . The best I remember the right front one was knocked 
bbck and the axle bent and the spring broken. The front end of the 
trvck and the left front end of the car were damaged. As the truck 
spun around the side of it hit the back of the cer." 

R. C. Davis testified: "I was in the car . . . Elijah Sexton was 
driving . . . to Winston-Salem. . . . :Mrs. Jones was in the 
car. . . . I know that she was riding . . . as a guest. I had 
been over the road one time before the wreck happened. We were going 
into the intersection . . . and were making probably 35 miles per 
hour. We had already gotten across the center of the road making the 
turn to go into Wilkesboro. We heard the t r ~ c k  blow. Of course it 
was done right now; we was over the mark, over the center of the 
highway when the truck hit us. . . . We were on the right-hand 
side of the center of the highway going into Vilkesboro when i t  hap- 
pened. We were making the turn to go into North Wilkesboro when the 
truck hit us. . . . When the truck struck us it was going anywhere 
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from 45 to 50 miles an hour. . . . I remember seeing a small sign 
up on the bank while approaching the intersection. I couldn't say 
whether Mr. Sexton, who was driving the car, slacked his speed any when 
he came into the intersection. . . . He was going around 35 miles 
an hour. He  didn't stop before entering the intersection." Then, on 
cross-examination, the witness continued : "The sign I was telling . . . 
about is on the road coming in from Jefferson . . . on the right 
side, setting up on the bank. On the sign are letters in black saying 
'STOP.' The sign was not in plain view of a person driving from No. 
16  into the intersection. I t  was grown up in weeds and set up on the 
bank. I did not see it plain. I was along there about ten days before 
that and it was there then. There was a sign in plain view of a person 
driving in from Jefferson saying 'JUNCTION.' 

"I was riding in the back seat in the middle. My father was on my 
left and the two little boys on the right . . . four people in the 
back seat. The woman who was killed was riding in the front seat 
. . . on the side next to the Stop sign and . . . the Junction 
sign, . . . right-hand side going toward North Wilkesboro. . . . 
There was nothing to obstruct the view of the driver from the junction 
sign before entering the highway. When I first saw the truck i t  was 
right close to us and I heard the horn blow. I t  was probably 30 or 40 
feet away. I don't know where it was traveling when I first saw it, 
but it was over on the left-hand side when it hit us. I cannot sav for 
sure just where the truck was when I first saw it because it was done so 
quickly. I wouldn't say that the truck wasn't on its right side of the 
road when I first saw it." 

Elijah Sexton, by deposition, testified: "I owned the 1937 Ford two- 
door sedan . . . car I was driving. . . . Just prior to the time 
I entered the intersection I cannot say just how fast I was driving, but 
I had never driven over 40 miles an hour that morning. I do not know 
whether I slowed down any in approaching the intersection. I cannot 
recall anything about whether I slowed down or blew my horn. I recall 
seeing a sign below the intersection hut I don't know what kind of sign 
it was. I could not discover what was on the sign. I don't remember 
whether I stopped prior to entering the intersection. The wreck hap- 
pened at the intersection or close to it. I do not recall who I had the 
wreck with. I don't remember whether it was a truck or automobile. 
. . . I never did see it, but they said it was a truck. I don't remem- 
ber seeing it. You could see down the highway toward North Wilkes- 
boro quite a distance. I had never been over the road before. I did 
not know there was an intersection there. I do not know how fast I 
was going at the time I entered it. I do not recall blowing my horn. 
At the time of the collision I was knocked unconscious. That is all I 



580 I N  T H E  SUPREME COURT. [220 

can say. . . . I do not remember anyone in the car making a re- 
mark about entering the intersection or asking me to slow down. I do 
not remember any of the parties warning me about the intersection or 
to slow down, or making any sign of alarm. . . . The truck was 
coming from Wilkesboro. I was going toward Wilkesboro." 

On cross-examination, Sexton further testified : "The brakes and gen- 
eral state of repair of my car was good. . . . She (Mrs. Jones) was 
riding in my car as a guest. She had no control or management what- 
soever over my automobile. . . . I was not drinking. . . . I 
had been driving my car at  a lawful rate of speed and in a careful 
manner up to the time the collision occurred. I saw a sign at  or near 
the intersection but I couldn't read it because bushes were grown up 
around it. . . . The cars were traveling in opposite directions and 
meeting each other when they ran together. . . . The surface of 
the road was dry and the day clear. . . . I f  there was a Stop sign 
at  the intersection the fellow on the Boone Highway had the right of 
way." 

Defendants, reserving exception to denial of their motion for judgment 
as in case of nonsuit, offered testimony of Fred a'. Staley and Weldon 
McCoy. Staley gave this narrative: "On July 8, 1939, . . . I 
was going to Boone, traveling west . . . on National Highway No. 
421. I know where the State road from Jefferso.1 intersects with No. 
421 near Miller's Creek. The wreck was just beyond the center of the 
intersection. I was operating my car on the right-hand side of U. S. 
421 when it occurred. The Ford car came out of the mouth of No. 16, 
with which road I am familiar. Northwest of the intersection on the 
right side of No. 16 there was a Stop sign and ,dso a Junction sign. 
. . . Immediately prior to the impact my truck was on the right of 
the center line of the hard surfaced portion of the highway. I was 
driving 20 or 25 miles an hour. I n  my opinion the car driven by 
Mr. Sexton was traveling between 50 and 60 miles an hour. The right 
front headlight and fender and wheel of my truck were stricken. The 
left front fender and headlight of Mr. Sexton's car came in contact with 
my truck. When the automobiles collided they both turned southwest- 
mardly and the truck turned on west of No. 421 and came to rest on 
its side due south of the intersection. The Ford stopped . . . on 
its right side. My truck entered the intersection first. I had taken 
my foot off the gas and put it on the brake immediately before entering 
the intersection. When I saw he was coming on in I hit the brakes 
immediately. I mean by hitting the brakes, I pumped the brakes . . . 
hydraulic brakes. I had them on hard enough by the time the crash 
occurred. Mr. Sexton . . . did not sound his horn or do anything 
or slow down the speed of the automobile befor,? entering the inter- 
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section. My truck was in plain view when he came up to the inter- 
section for several hundred feet. You can see from 300 to 450 feet 
from where 16 enters the intersection. . . . My truck had never 
been on my left of the center line of the highway before the cars came 
together." 

Weldon McCoy testified: "I was staying at Myers Filling Station 
which is right in Miller's Creek on left side of the National Highway 
going to Boone. At the time of the wreck I was standing on the side 
of the road the filling station is on and up next to Wilkesboro. I saw 
Fred Staley operating his truck. . . . Immediately before the wreck 
his truck was on his right side. I saw the wreck. I saw the car driven 
by Elijah Sexton; it was coming out of 16 from West Jefferson. KO. 16  
does not cross No. 421, it enters it. At time of the wreck there was a 
sign on No. 16 down some distance from the intersection with the word 
'STOP' on it. There was also a junction sign before you come into 
the intersection. I saw the car driven by Sexton before it entered the 
intersection. I t  did not stop or slow its speed from the sign until it 
entered the intersection. . . . I n  my opinion the Sexton car was 
traveling 55 or 60 miles an hour. The truck was making 25 or 30 miles 
an hour before it entered, before he put on the brakes. The truck 
driver put on his brakes and had just about stopped when the car and 
truck hit. The left-hand fender and light on the car struck the right- 
hand side of the truck. When the car came into the intersection he 
tried to turn . . . to the right. I t  looked like he tried to beat the 
truck out and go around and when he turned to the right his left-hand 
fender struck and that turned the car to the right. . . . I said the 
car was on its right side of the road and the truck on its right side when 
the car hit the truck. The cars came together on the right-hand side 
going toward Boone." 

From judgment as in case of nonsuit at  close of all the evidence, plain- 
tiff appeals to Supreme Court and assigns error. 

Bowie (e. Bowie for plaintiff, uppellant.  
Ira T .  Johnston,  Hayes  & Hayes,  and Tr ive t te  & Holshouser for de- 

fendants, appellees. 

WIKBORXE, J. When the evidence is considered in the light most 
favorable to plaintiff, we are of opinion that the case comes within the 
principles enunciated in B m i t h  ty. Sink, 211 N. C., 725, 192 S. E., 108 3; 

Powers v. Sternberg, 213 Tu'. C., 41, 195 S. E., 88; and Butner  o. Speuse, 
217 N. C., 82, 6 S. E. (2d), 808, and is insufficient to require that an 
issue of negligence be submitted to the jury. I t  is manifest that Elijah 
Sexton was negligent and that his negligence insulated negligence, if any, 
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of defendants, and was the sole proximate cause of the collision. This 
conclusion finds support in Harton v. Telephone Go., 146 N .  C., 429, 
59 S. E., 1022; Lineberry v. R. R., 187 N .  C., 786, 123 S. E., 1 ;  Thomp- 
son v. R. R., 195 N. C., 663, 143 S. E., 186; Craver v. Coflon Mills, 
196 N. C., 330, 145 S. E., 570; Boyd v. R .  R., 200 :Y. C., 324, 156 S. E., 
507; Hinnant v. R .  R., 202 N .  C., 489, 163 S. E., 555; B a k w  v. R. R., 
205 N .  C., 329, 171 S. E., 342; Newell v. Darnell, 209 N .  C., 254, 183 
S. E., 374; Smi th  v. Sink ,  supra; Murray v. R. R., 218 N.  C., 392, 
11 S. E. (2d), 326. 

I n  an action for recovery of damages for wrongful death, resulting 
from alleged actionable negligence, the plaintiff must show: First, that 
there has been a failure on the part of defendant to exercise proper care 
in the performance of some legal duty which the defendant owed plain- 
tiff's intestate under the circumstances in which they were placed; and 
second, that such negligent breach of duty was thl3 proximate cause of 
the injury which produced the death-a cause that produced the result 
in continuous sequence, and without which it would not have occurred, 
and one from which any man of ordinary prudence could have foreseen 
that such result was probable under all the facts as they existed. W h i t t  
v. Rand, 187 N.  C., 805, 123 S. E., 84; Xurray  1. R. R., supra; Mills 
v. Moore, 219 N .  C., 25, 12 S. E. (2d), 661; W l ~ i t e  I:. Chappell, 219 
N.  C., 652, 14 S. E. (2d), 843, and cases cited. 

The principle prevails in this State that what is negligence is a ques- 
tion of law, and when the facts are admitted or ~stablished, the court 
must say whether it does or does not exist. "This rule extends and 
applies not only to the question of negligent breach of duty, but also to 
the feature of proximate cause." Hoke, J., in Hicks v. M f g .  Co., 138 
N.  C., 319, 50 S. E., 703; Russell c. R .  R., 118 N .  C., 1098, 24 S. E., 
512; Clinard v. Electric Co., 192 N .  C., 736, 136 S. E., 1 ;  Murray v. 
B. R., supra. 

I n  Lineberry v. R. R., supra, Clarlison, J., said : "It is well settled 
that where the facts are all admitted, and only one inference may be 
drawn from them, the Court will declare whether an act was the proxi- 
mate cause of the injury or not." Again in Russell 21. R. R., supra, it 
is stated that "Where the facts are undisputed and 1)ut a single inference 
can be drawn from them, it is the exclusive duty of the court to deter- 
mine whether an injury has been caused by the negligence'of one or the 
concurrent negligence of both of the parties." 

Furthermore, it is proper in negligence cases to sustain a demurrer to 
the evidence and enter judgment as of nonsuit, '(1. When all the evidence 
taken in the light most favorable to the plaintif', fails to show any 
actionable negligence on the part of the defendant . . . 2. When it 
clearly appears from the evidence that the injury complained of was 
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independently and proximately produced by the wrongful act, neglect, or 
default of an outside agency or responsible third person . . .," Smith 
v. Sink, supra, and cases cited. See, also, Boyd v. R. R., supra; Powers 
v. Sternberg, supra; Butner v. Spease, supra; Murray v. R. R., supra. 

"Foreseeability is the test of whether the intervening act is such a 
new, independent and efficient cause as to insulate the original negligent 
act. That is to say, if the original wrongdoer could reasonably foresee 
the intervening act and resultant injury, that the sequence of events is 
not broken by a new and independent cause, and in such event the 
original wrongdoer remains liable," Brogdeu, J., in Hinnant v. R. R., 
supra. Harton v. Telephone Co., supra; Herman v. R. R., 197 N. C., 
718, 150 S. E., 361; Beach v. Patton, 208 K. C., 134, 179 S. E., 446; 
Butner v. Spease, supra; Murray v. R. R., supra. 

Too, it is a general rule of law, even in the absence of statutory 
requirements, that the operator of a motor vehicle must exercise ordi- 
nary care, that is, that degree of care which an ordinarily prudent per- 
son would exercise under similar circumstances. I n  the exercise of such 
duty it is incumbent upon the operator of a motor vehicle to keep same 
under control, and to keep a reasonably careful lookout, so as to avoid 
collision with persons and vehicles upon the highways. 5 Am. Jur., 
Automobiles, sections 165, 166, 167. 

However, a motorist is not under a duty of anticipating negligence on 
the part of others, but in the absence of anything which gives or should 
give notice to the contrary, a person is entitled to assume, and to act on 
the assumption, that others will exercise ordinary care for their own 
safety. 45 C. J., 705; Shirley v. Ayers, 201 N .  C., 51, 158 S. E., 840. 
See, also, Cory v. Cory, 205 N .  C., 205, 170 S. E., 629; Jones v. Bag- 
well, 207 N .  C., 378, 177 S. E., 170; Hancock v. Wilson, 211 N .  C., 129, 
189 S. E., 631; Sebastian v. Motor Lines, 213 N.  C., 770, 197 S. E., 539; 
Guthrie v. Gocking, 214 N .  C., 513, 199 S. E., 707; Butner v. Spease, 
supra. 

Furthermore, it is provided by chapter 407, Public Laws 1937, section 
120, that the State Highway Commission, with reference to State High- 
ways, is authorized to designate main traveled or through highways by 
erecting at  the entrance thereto from intersecting highways signs notify- 
ing drivers of vehicles to come to full stop before entering or crossing 
such designated highway, "and whenever any such signs have been so 
erected it shall be unlawful for the driver of any vehicle to fail to stop 
in obedience thereto. That no failure so to stop, however, shall be con- 
sidered contributory negligence per se in any action at  law for injury 
to person or property; but the facts relating to such failure to stop may 
be considered with the other facts in the case in determining whether 
the plaintiff in such action was guilty of contributory negligence." 
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I n  Sebast ian v. M o t o r  Lines ,  supra,  regarding the statute, it is held, 
4( as a necessary corollary or as the rationale of 1;he statute," that where 
the party charged is a defendant in any such riction the failure so to 
stop is not to be considered negligence per se, but only evidence thereof 
to be considered with other facts in the case in cetermining whether the 
defendant in such action is guilty of negligence " I n  like manner and 
for the same reason, the principle may be extended to anyone who vio- 
lates the statute. 

I t  is provided in section 103 of chapter 407 of Public Laws 1937, that 
no person shall drive a vehicle on a highway at a speed greater than is 
reasonable and prudent under the conditions then existing; that where 
no special hazard exists a speed of thirty-five miles per hour for motor 
vehicles designed, equipped for, or engaged in transporting property 
shall be lawful; but any speed in excess of that limit shall be prima fame 
evidence that the speed is not reasonable or prudent and that it is unlaw- 
ful ;  but that the provisions of the section shrill not be construed to 
relieve the plaintiff in any civil action from the burden of proving 
negligence upon the part of the defendant as the proximate cause of an 
accident. 

Applying these principles to the evidence in ihe case in hand, it was 
unlawful for Elijah Sexton, the driver of the Food sedan in which plain- 
tiff's intestate was riding, to fail to stop, in obedience to the stop sign, 
erected by the State Highway Commission on State Highway No. 16, 
before attempting to enter U. S. Highway No. 421, the dominant high- 
way, and his failure so to do is evidence of negligence to be considered 
with other facts in the case in determining whether he was guilty of 
negligence. When so considered the evidence of his conduct makes him 
guilty of negligence as a matter of law. While the "Stopn and ('Junc- 
tion" signs, as testified to by other witnesses for plaintiff, were "in plain 
view" of, or "plainly visible" to any person traveling on Highway No. 16 
toward the entrance into Highway No. 421, and while another, R. C. 
Davis, riding in the Ford sedan with Sexton, sttw those signs, and saw 
the black letters "Stop," and while a sign was seen by Sexton, he admits 
that he approached the point of the wreck wit1,out being able to recall 
that he slackened his speed, which he recalled 'lad not been over forty 
miles per hour that morning, and wrecked his car in collision with the 
truck without seeing the truck, when there was nothing to prevent him 
from seeing it. All the evidence for plaintiff, as well as for the defend- 
ant, shows that, in approaching the point where Highway No. 16 enters 
Highway No. 421, there was nothing to obstruct the truck from Sexton's 
view. Yet, he admits that he "never did see" the truck and does not 
know whether he struck a truck or an automobile. Further, the evi- 
dence shows that every appearance indicates that Sexton was running 
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his Ford into a zone of danger which he should have seen and which 
others, similarly situated, did see, if he did not, and that he failed to 
see the obvious. Such negligence, if the sole proximate cause of injury 
or death, will bar recovery, and this extends even to a guest. Powers 
v. Sternberg, supra, and Miller v. R. R., ante, 562. 

The defendant Staley, who was acquainted with the conditions on 
State Highway No. 16, but operating the truck upon the dominant high- 
way, was under no duty to anticipate that Sexton, in approaching the 
intersection, the truck being in plain view, would fail to stop as required 
by the statute; and in the absence of anything which gave or should 
give notice to the contrary, he was entitled to assume and to act on the 
assumption, even to the last moment, that Sexton would not only exercise 
ordinary care for his own safety as well as those riding in his car, but 
would act in obedience to the statute, and stop before entering the domi- 
nant highway. The evidence points to the emergency caused by the 
failure of Sexton to stop. Such a situation was not reasonably fore- 
seeable by Staley. All the evidence further shows that Staley was oper- 
ating the truck on his right-hand side of the dominant highway imme- 
diately before the collision. 

I t  is contended by the plaintiff, however, that there is evidence tending 
to show that the speed of the truck was in excess of thirty-five miles an 
hour, and, therefore, prima facie unlawful. Even so, it is manifest from 
the evidence that its speed would have resulted in no injury but for the 
negligent act of Sexton. Hence, the proximate cause of the collision 
must be attributed to the gross and palpable negligence of Sexton, as in 
Butner v. Spease, supra. 

The judgment below is 
Affirmed. 

T H E  FEDERA4L LAND BAKK O F  BALTIMORE v. LEV1  S. GARMAN AND 
SARAH E. GARMAN. 

(Filed 7 January, 1942.) 

1. Constitutional Law 9 23- 
A judgment by confession entered upon a warrant of attorney in a 

court of another state in accordance with the laws of such state comes 
within the protection of the Full  Faith and Credit Clause of the Federal 
Constitution, Art. IV, see. 1, and must be recognized in this State even 
though rendered without service of Process or appearance other than that 
pursuant to the warrant itself. 
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2. Judgments  5 5 J u d g m e n t  by confession on  war ran t  of attorney held 
entered by prothonotary in compliance with laws of State of Pennsyl- 
vania. 

Plaintiff's record evidence disclosed that  the order granting leave to 
plaintiff "to enter judgment by confession" specified that  it  was by virtue 
of the warrant of attorney and that the judgment was entered by the 
prothonotary on the note executed by defendants "with warrant of 
attorney." Held: Defendants' contention that  the court vested plaintiff 
with authority to enter judgment by confessicn against defendants is  
untenable, since the record evidence discloses that  the judgment was 
entered by the prothonotary in strict accord witt the warrant of attorney 
and in compliance with the requirements for the rendition of such judg- 
ments in the State of Pennsylvania. 

3. Judgments  5 40-In sui t  o n  deficiency judgment rendered i n  another  
state, t h e  validity of t h e  foreclosure may no t  be  attacked. 

I n  an action instituted in the State of Pennsylvania to recover a defi- 
ciency judgment on a mortgage note executed in 1918, judgment by con- 
fession was rendered therein upon a warrant o.£ attorney in compliance 
with its laws. Plaintiff instituted this action here upon the Pennsylvania 
judgment. Held: The judgment must be given full force and effect under 
the provision of the Federal Constitution, and defendants' contention that  
the foreclosure of the mortgage was irregular and that  the land was sold 
to  plaintiff a t  a n  unconscionable price cannot the considered, since such 
contentions a re  precluded by the deficiency judgment sued on. 

4. Mortgages 5 39f- 
Under the laws of the State of Pennsylvania, the mere inadequacy of 

the purchase price a t  the foreclosure sale of a mortgage does not entitle 
the mortgagors to upset the foreclosure after 1-he sheriff's deed to the 
purchaser has been acknowledged, delivered and recorded. 

5. Judgments  5 40-Where foreign judgment sued o n  h a s  been stricken 
ou t  i n  t h a t  State a s  t o  one defendant, judgment against such defendant 
may not  be obtained thereon in this State. 

This action was instituted on a deficiency judgnent rendered by a court 
in the State of Pennsylvania. Subsequent to the judgment of our Superior 
Court in favor of plaintiff, the feme mortgagor had the judgment of the 
State of Pennsylvania stricken from the record in that state pursuant to 
its laws permitting a married woman to open up a judgment against her 
to show that  she signed the instrument upon which the judgment is based 
a s  surety. Held: I t  would be manifestly unjus; to affirm the judgment 
against the feme defendant upon a judgment of the State of Pennsylvania 
which had been stricken out a s  to her in that  state, and the Supreme 
Court on appeal will grant the feme defendant a neq- trial. 

APPEAL by defendants f r o m  Cnrr, J., at Apr i l  Term, 1941, of GRAR- 
VILLE. 

Civil action to  recover on  judgment alleged to have been entered i n  
the  Cour t  of Common Pleas  of Y o r k  County, Pennsylvania. 

I t  appears  uncontroverted t h a t  on 22 March,  1918, defendants exe- 
cuted a n  amortization first mortgage note i n  the  sum of $6,000, payable 
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to the Federal Land Bank of Baltimore "on an amortization plan and 
in accordance with amortization tables provided by the Federal Farm 
Loan Board" in the manner and form set out. I n  this note it is pro- 
vided that "if any default be made in any of such payments, or in case 
of failure to comply with any of the requirements or covenants con- 
tained in the mortgage given by the makers to secure the payment of this 
note, then at  the election of the holder . . . the principal sum 
hereof and all accrued interest thereon shall at  once become due and 
payable, including a collection fee of five per cent, and costs, and imme- 
diately upon such defalcation and maturity I hereby authorize any 
prothonotary or attorney of any court of record in Pennsylvania or 
elsewhere to confess judgment against me therefor, with costs of suit, 
release of errors, and with five per cent additional for collection fees 
. . ." The note further provides that it is secured by first mortgage 
of even date therewith on real estate in York County, Pennsylvania. 
Such mortgage was effected. And though the defendants collaterally 
attacked the proceedings, the mortgage was foreclosed under order of 
court and the lands were sold, under writ of levari facias, to plaintiff at  
the price of $1,000.00, from which costs and expenses were deducted, 
leaving the net amount of $697 to be credited on the note. 

Plaintiff, in its complaint, alleges that on 17 January, 1938, judgment 
in its favor, and against defendants, was rendered and duly filed and 
enrolled in the Court of Common Pleas in and for the County of York, 
State of Pennsylvania, for $6,535.67, all of which with interest is due 
and owing to plaintiff by defendants after demand upon them and pay- 
ment refused. 

Each of defendants in separate answer filed admits demand and refusal 
to pay, but denies all other material allegations of the complaint. 

Defendants aver as defense that plaintiff knew the addresses of defend- 
ants, and of George s. Garman, to whom defendants had deeded land in 
question on 15 November, 1926, and who had assumed payment of 
indebtedness to the Land Bank, and had for a period of several years 
made regular payments to said bank; that in the foreclosure proceeding 
there was failure to comply with~quoted statute of the State of Pennsyl- 
vania as to service of scire fncias  sur  mortgage; that, notwithstanding, 
no service of the scire facias sur  mortgage was made upon these defend- 
ants or George S. Garman, the sheriff proceeded with the foreclosure of 
said land, and on 13 February, 1936, on a writ of levari  facias sold said 
land to plaintiff for the unconscionable sum of $1,000.00 and conveyed 
same to him by deed dated 24 February, 1936, which sale the defendants 
upon information aver "To be unlawful, invalid, and a fraud" upon 
them, and "hence void and of no effect," and, therefore, no deficiency 
judgment could be established or sustained upon which to base judgment; 
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and that in the proceeding for deficiency judgment there is failure to 
comply with the authority given in the note in that no prothonotary or 
attorney of any court of record therein authorimd to confess judgment 
has done so, and, hence, judgment entered consti1,utes a fraud on rights 
of defendants. Defendant Sarah Edith Garman avers that the judgment 
sued on in this action is invalid as to her for that she, a married woman, 
signed the note on which the judgment was obtained as an accommoda- 
tion maker thereof, or surety for her husband, and without receiving 
before or at  the time any value or consideration therefor. 

I n  the trial court plaintiff offered in evidence : (1) An exemplified 
copy from the records and proceedings enrolled in the Court of Common 
Pleas in and for the County of York, State of I'ennsylvania, No. 238, 
January Term, 1938, under caption '(The Federal Land Bank of Balti- 
more v. Levi S. Garman and Sarah Edith Garman, his wife," (a )  of 
the amortization first mortgage note dated 22 March, 1918, signed by 
defendants herein payable to the plaintiff herein for $6,000 hereinabove 
described, and containing the provisions hereinabove set forth, with 
notation "mortgage foreclosed 12-7-35, see suit of the Federal Land 
Bank of Baltimore v. Levi S. Garman," and on back of note endorsement 
of dates and amounts of payments; (b) of affida~it of treasurer of, and 
on behalf of Federal Land Bank of Baltimore, filed and entered 17 Janu- 
ary, 1938, in said action No. 238 above described, in which it is set forth 
"that the attached amortization first mortgage n2te, containing a war- 
rant of attorney to confess judgment was duly executed and delivered by 
Levi S. Garman and Sarah Edith Garman, whose names are signed 
thereto; that the mortgage given as security for the aforementioned 
amortization first mortgage has been foreclosed, and it is now the desire 
of the Federal Land Bank of Baltimore to enter judgment by confession 
against Levi S. Garman and Sarah Edith Garman, by the virtue of the 
power of attorney in said note, in order to collect a deficiency of 
$6,538.67, now due and payable according to  lay^"; "that the amount 
of said deficiency has been computed according to Isw as follows : . . . 
(itemized-including credit of net proceeds of sale of land) ; and that 
the debtors are, at  the present time, still living"; (c) of an order signed 
by President-Judge reading as follows: "And nclw, January 17, 1938, 
upon motion of J. T. Atkins, attorney for the plaintiff, the court grants 
leave to the plaintiff to enter judgment by confesf'ion in the sum of Six 
Thousand Five Hundred Thirty Eight Dollars and Sixty Seven Cents 
($6,538.67), the amount set forth in the foregoing affidavit in favor of 
the Federal Land Bank of Baltimore and against Levi S. Garman and 
Sarah Edith Garman, his wife, by virtue of the warrant of attorney in 
the instrument attached hereto7' ; (d )  of entry of 'judgment in favor of 
the  lai in tiff for the sum of Six Thousand Five Hundred Thirty Eight 
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Dollars and Sixty Seven Cents ($6,538.67) debt on note dated March 22, 
1918, with warrant of attorney payable as conditioned in said note with 
cost of suit, release of errors, exemption, inquisition, condemnation, stay 
of execution and right of appeal waived with five per cent collection fees. 
Filed and entered January 17, 1938. Harry P. Peeling, Prothonotary" ; 
and (e) of judgment cross index entries. Exception. (2 )  Purdon's 
Pennsylvania Statutes, Civil & Eq. Rem. & Procedure 12, Section 739, 
pertaining to entry of judgments by confession under warrant of attor- 
ney. (3) Rule 146 of the Rules of the Court of Common Pleas of York 
County, Pennsylvania, requiring leave of court to be obtained to enter 
judgment when the warrant of attorney is ten years old and under 
twenty. Exception. 

On the other hand, on the trial below defendants testified to the effect: 
That they, who on 22 March, 1918, were residing and have since resided 
in  Oxford, Granville County, North Carolina, defendant Sarah Edith 
Garman never having resided in the State of Pennsylvania, received no 
notice (1) of any proceeding for the foreclosure in Pennsylvania of the 
mortgage executed by them on 22 March, 1918, to the Federal Land Bank 
of Baltimore as security for note of $6,000 payable to said bank, or (2) 
of any suit in courts of Pennsylvania against them in 1938, or at  any 
other time, to recover of them any amount alleged to be due on the said 
note; and that defendant Sarah Edith Garinan owned no interest in the 
land conveyed by the mortgage given to the bank, and, derived no benefit 
from the borrowed money secured thereby. 

Defendant further offered exemplified copy, from the records of pro- 
ceedings in the Court of Common Pleas, York County, Pennsylvania, in 
an action No. 105, entitled "The Federal Land Bank of Baltimore v. 
Levi S. Garman and Sarah Edith Garman, his wife, original mortgagors, 
George S. Garman and Carrie M. Garman, real owners," January Term, 
1936, (1) of affidavit of assistant treasurer of, and on behalf of Federal 
Land Bank of Baltimore, filed in prothonotary's office, 18 December, 
1935, in which it is set forth that said bank is mortgagee and obligee in 
a certain mortgage and amortization note, dated 22 March, 1918, exe- 
cuted, acknowledged, and delivered by Levi S. Garman and Sarah Edith 
Garman, his wife, as original mortgagors and obligors to the Federal 
Land Bank of Baltimore to secure the payment of Six Thousand 
($6,000) Dollars on a tract . . . of land in York County . . .; 
the balance due . . . on account of the said mortgage deed . . . 
(itemized-totalling) "$6,270.06; that the whole of the said debt has been 
declared due and payable by reason of default of mortgagors or obligors 
and their heirs and assigns, in payment of . . . (installments 1931- 
1935 listed), in failing to pay the taxes on the mortgaged premises for 
1934-1935, and in failing to maintain insurance on the mortgaged prem- 
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ises as required by the terms and conditions of the aforesaid mortgage 
and of the note secured thereby . . ."; that the affiant has been 
unable "to ascertain that there are any other persons interested in said 
real estate except those above mentioned, and, . . . and that the 
real owners are George S. Garman and Carrie M. Garman, his wife, 
Reisterstown, Maryland"; (2)  of praecipe by attorney for the Land 
Bank for "writ of scire facias returnable the first Monday of January, 
1936, sur mortgage given by Levi S. Garman and Sarah Edith Garman, 
his wife, to the Federal Land Bank of Baltimore, dated March 22, 1918," 
copy of which is attached, and alleging facts s~br~tantially as set forth in 
the last foregoing affidavit, and that "plaintiff further avers that the 
said Levi S. Garman and Sarah Edith Garman, his wife, by their deed 
dated November 15, 1926, . . . sold and conveyed the said property 
to George S. Garman and Carrie M. Garmnn, who are the present owners 
of said land, who have continued the defaults hereinbefore declared"; 
(3)  of scire facias sur mortgage, dated 18 December, 1935, commanding 
the sheriff to "make known to the said Levi S. Gtlrman and Sarah Edith 
Garman, his wife, original mortgagors, and George S. Garman and 
Carrie M. Garman, real owners, that they" app2ar before "our Judges 
a t  York, at our Court of Common Pleas . . . on the first Monday 
of January, A.D. 1936, . . . to show . . . why the said prem- 
ises . . . should not be seized and taken in execution, and sold to 
satisfy the debt and interest aforesaid . . .," to which as to said 
original mortgagors and said real owners the sheriff shows "my return 
is nihi l  habet"; (4) of judgment of P. J. at January Term (13 Janu- 
ary), 1936, in  which after reciting service of w i t  of scire facias sur 
mortgage upon tenant in possession of property, and return of sheriff 
"nihil habet" as above stated, and that no appearance has been entered 
and no affidavit of defense filed, judgment by defziult upon motion there- 
for was entered in  said action in favor of the plaintiff and against the 
defendants "for want of an appearance and for want of an affidavit of 
defense" in the sum of $6,270.06, and attorney3:3 fee and commissions, 
and "the court orders that the plaintiff shall have execution by the 
levari facias directed to the proper officer"; (5) of levari facias issued 14 
January, 1936, in the name of President-Judge by Prothonotary to 
sheriff of York County; and (6) of answer of sheriff on Ieuari facias 
showing sale of real estate 15 February, 1936, to 1 he Federal Land Bank 
of Baltimore for $1,000, from which cost amounting to $303 is deducted, 
leaving a net of $697. 

Upon evidence so offered by plaintiff and by defendants the court 
submitted this issue: "In what amount, if any, me defendants, Levi S. 
Garman and Sarah E. Garman, indebted to the plaintiffs?" 

The court charged in substance that if the plsintiff has satisfied the 
jury by the greater weight of the evidence, the l~urden being upon the 
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plaintiff, that the judgment, referred to on the exemplified copy of the 
certified record from the Court of Common Pleas of the County of York, 
Pennsylvania, was rendered in  said court on 17 January, 1938, then it 
would be the duty of the jury to answer the issue $6,538.67, with interest 
thereon from 1'7 January, 1938, until paid. I n  accordance therewith 
the jury returned verdict. 

From judgment thereon defendants appeal to the Supreme Court and 
assign error. 

Pending appeal, defendants file motion for new trial on account of 
newly discovered evidence. 

P a r h a m  & T a y l o r  f o r  plaint i f f ,  appellees. 
I r u i n  B. W a t k i n s  and Roys ter  & Roys ter  for defendants ,  nppel lanfs .  

WIKBORNE, J. The record on this appeal upon careful consideration 
leads us to the conclusion that the judgment in suit is a valid judgment 
of the court of common pleas of the State of Pennsylvania, and entitled 
in the courts of this State to be given such faith and credit as it has by 
law or usage in the State in which it was pronounced. U. S. Constitu- 
tion, Art. IT, see. 1, Bonne t t -Brown  Corp.  v. Coble, 195 N .  C., 491, 142 
S. E., 772, and cases cited. 

The B o n n e t t - B r o w n  case, supra,  relates to a judgment of the municipal 
court of Chicago, in the State of Illinois, entered by confession on war- 
rant of attorney, and is directly applicable to the case in hand. There 
the Court quotes with approval from 40 A. L. R., 441, Ann., this state- 
ment of law: "It is established, practically without dissent, that the fact 
that a judgment of a court of another state was entered under a warrant 
of attorney to confess judgment executed contemporaneously with the 
principal obligation, and without service of process or appearance other 
than that pursuant to the warrant itself, does not take it out of the full 
faith and credit provision of the Federal Constitution, or disentitle it to 
the recognition and effect accorded to other judgments of sister states, 
when asserted as the basis of an action or defense. And this is true 
whether or not such judgmentsof that kind are permitted in the state 
in  which the judgment of the sister state is asserted." See, also, 89 
-4. L. R., 1503, Ann. 

That being the settled law, pertinent to case in hand, it is appropriate 
to see what is the law of Pennsylvania on the subject. 

Purdon's Pennsylvania Statutes, Section 739, Title 12, relating to con- 
fession of judgment on notes, provides that:  "It shall be the duty of the 
prothonotary of any court of record, within this commonwealth, on the 
application of any person, being the original holder (or assignee of such 
holder) of a note, bond, or other instrument of writing, in which judg- 
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ment is confessed, or containing a warrant for an attorney at law, or 
other person to confess judgment, to enter judgment against the person 
or persons who executed the same, for the amount which from the face 
of the instrument may appear to be due, without the agency of an attor- 
ney, or declaration filed, with such stay of execution as may be therein 
mentioned, for the fee of one dollar, to be paid by the defendant; par- 
ticularly entering on his docket the date and tenor of the instrument of 
writing-on which the judgment may be founded, which shall have the 
same force and effect as if a declaration had been filed, and judgment 
confessed by an attorney, or judgment obtained in open court and in term 
time; and the defendant shall not be compelled to pay any costs, or fee 
to the plaintiff's attorney, when the judgment is entered on any instru- 
ment of writing as aforesaid. (1806, Feb. 24, P. L. 334, 4 Sm. L. 270, 
Sec. 28)." 

The Supreme Court of Pennsylvania, speaking in opinion by Duncan ,  
J., rendered September, 1821, in the case H e l v e f e  v. R a p p ,  7 Sergeant 
& Rawles Rep., 22 Pa., 305, in regard to judgment by confession entered 
17 May, 1815, under this act, had this to say: "The evident and sole 
intention of the Legislature in conferring the power of entering a judg- 
ment on the judgment bond without the intervention of an attorney was, 
to exempt the obligor from the payment of costs to an attorney. This 
act was passed on 24 February, 1806. . . . There being no literal 
form directed, and no precedent to guide the Prothonotaries in the exer- 
cise of this new duty, each has adopted his own mode ; they are as various 
as their faces, and many of them scarcely present feature to inform a 
purchaser or designate a judgment; but here is a substantial entry of a 
judgment bond, containing all that is necessary to give information. I t  
is entered on the docket i n  the form of an action, as a judgment bond, 
the names of the parties, the amount due, the date and time of the writ- 
ing. I t  states the entry of a judgment bond, and seal of the defendant; 
the judgment bond is filed of record, entered the 17th May, 1815. What 
is entered? &4 judgment on the judgment bond filed. No man could be 
deceived by this mode of entry, for however inartiEcia1 it may be, how- 
ever defective in the technical words of a judgment, none who called for 
information could be led into error; the docket entry gave full informa- 
tion. I t  rnight have been more formal, but still it js the entry of a judg- 
ment entered by the Prothonotary, who was authorized to make the 
entry." 

Also, in case of T h e  Commonweal th  against Conard,  et al. ,  1 Rawles 
Rep., 33 Pa., 249, this headnote epitomizes pertinent portion of the 
opinion of the Supreme Court : "A prothonotary complies, substantially, 
with the directions of the Act of assembly of the 24th of February, 1806, 
when, in entering judgment on a bond with marrrnt of attorney, upon 
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the application of the party, he enters on his docket the names of the 
obligor and obligee, in the form of an action, as parties, the date of the 
bond and warrant of attorney, the penal sum, the real debt, the time of 
entering judgment, and the date of the judgment on the margin of the 
record." 

And in the case of Whitney v. Hopkins, 135 Pa., 246, 19 A., 1075, 
Williams, J., writing for the Supreme Court, it is said : "The prothono- 
tary of the court of common pleas is merely the clerk of the court. He  
has no authority, virtute oflciicii, to act as the clerk, agent, or attorney of 
any person . . . As an individual, he may be authorized to act for 
another in the same manner that any other person may be; and, when 
so authorized, his powers are derived from the instrument under which 
he acts, and not from his office . . . To justify him in acting for 
suitors, an express authority must be shown, coming either from the 
person to be affected by his acts, or from an act of the General Assembly. 
By the Act of 24th February, 1806, it was made the duty of the pro- 
thonotary of any court of record within the commonwealth, on the appli- 
cation of the holder, to enter judgment on any note, bond, or other instru- 
ment of writing in which judgment is confessed by the maker, or which 
contains a warrant of attorney for an attorney at law or other person 
to appear and confess judgment thereon." 

Furthermore, the Supreme Court of Pennsylvania states that, "It is 
settled that every judgment entered on a specialty, with warrant of 
attorney to confess judgment, must follow strictly the authority conferred 
by the warrant. The attorney who executes the warrant cannot change 
its terms or enlarge its scope." I n  re Clayhorn's Estate (Pa.) ,  37 A., 
918. 

Moreover, the rules of the courts of the Nineteenth Judicial District, 
comprising the County of York, Pennsylvania, adopted 1 December, 
1937, provide: "Rule 146. I f  a warrant of attorney to enter judgment 
be above ten years old and under twenty, the Court in term time, or a 
Judge thereof, in vacation, must be moved for leave to enter judgment, 
which motion must be grounded on an affidavit setting forth that the 
money is unpaid and the party living, but if the warrant be above 20 
years old, there must be a rule to show cause served upon the party, if 
he be within the State." 

When tested by these principles the facts shown in the record disclose 
strict compliance with the requirements for a valid judgment in the State 
of Pennsylvania. Defendants contend, however, that the record shows 
that, in the order granting leave to enter judgment, the court vested the 
plaintiff with authority to enter judgment by confession against defend- 
ants. Yet, the order granting leave to plaintiff to have judgment by 
confession specifies "by ~rirtue of the warrant of attorney in the instru- 
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ment attached hereto." And the judgment as entered shows there the 
prothonotary entered it "on note dated March 22, 1918, with warrant of 
attorney." Hence, there is no deviation from the strict provision of the 
warrant set out in the note, which authorizes any prothonotary to confess 
judgment. 

I t  is worthy of note here that the New York Court of Appeals in case 
of Tee1 v. Yost  (1891), 128 N.  Y., 387, 13 L. R. Pi., 796, 28 N. E., 353, 
in affirming judgment of New York Court in action upon a judgment 
confessed in 1878 by the prothonotary of the court of common pleas of 
Pennsylvania, after quoting from the cases of Htlvete 21. Rapp, supra, 
and Commonwealth v. Conard, supra, uses this language: "These clear 
and explicit announcements by the highest courts of the State, of the 
force and effect given to such judgments in that State, are entitled to 
the highest respect, and cannot, without ignoring the requirements of 
comity and propriety prevailing among sister states, be disregarded by 
the courts of other States . . ." 

Defendants further contend that there is irregularity in the foreclosure 
proceeding, and that the land was sold to plaintiff at  an unconscionable 
price. I n  this connection, it is noted that the levari facias sur mortgage, 
under which the sale was had, was authorized in a judgment entered by 
the court of common pleas of York County, and t ~ a t  the land was sold 
15 February, 1936, and conveyed 24 February, 11336, by the sheriff to 
plaintiff. There is no direct evidence as to the insufficiency of the price 
paid. But, in any event, these are matters collateral and anterior to 
entry of judgment in question and relate to the merits of the subject 
matter, as to which inquiry is precluded in suit on such judgment. 
Miller v. Leach, 95 N. C., 229; Bonnett-Brown Corp. v. Coble, supra. 

However, if there were evidence in the record to riupport the allegation 
of plaintiff that the sheriff, under the writ of levari facias, sold the land 
to plaintiff for an unconscionable price, the decisions of the courts of 
Pennsylvania show that : (1) Where, following a sheriff's sale, there has 
been an acknowledgment, delivery and recording of sheriff's deed, a rule 
to set aside the sale is, in  the absence of fraud, too late. Fenton z'. Joki, 
294 Pa., 309, 144 A., 136, citing Lengert a. Chaninel, 208 Pa., 229, 57 
A., 561, 101 Am. St. R., 931 ; (2)  the "presumption" as stated in Plum- 
mer v. Wilson (Pa.) ,  185 A., 311, "is that at a public sale the price 
received is the highest and best obtainable"; ( 3 )  mere inadequacy of 
price, without more, is not a sufficient ground for setting aside a judicial 
sale, Schekfer v. Katler, 95 Pa.  Superior Ct., 226; Fenton v. Joki, supra; 
Hummer v .  Wilson, supra; and (4)  the setting aside of judicial sales 
is a subject peculiarly in the discretion of the trial court, and its action 
will not be reversed except in a clear case of abwe of that discretion, 
Schekter v. Katler, supra, and cases cited; also Flznton v. Joki, supra. 
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Furthermore, in the case of Plurnmer v. Wilson, supra, the Court states 
that the unsupported statement that the value of the property sold is 
greater than the price received at  the sale, does not disclose any fact upon 
which a court could find either that the sale was not properly conducted, 
or that the price received was not then the fair market value. 

Now, with regard to motion of defendant, Sarah Edith Garman, for a 
new trial upon the ground of newly discovered evidence: 

After the rendition of the judgment of April Term, 1941, of Granville 
Superior Court, from which appeal is taken, it appears from copy of 
proceedings, duly authenticated and attached to the motion for new trial, 
that on 4 April, 1941, defendant, Sarah Edith Garman, moved in the 
court of common pleas of York County, Pennsylvania, in the original 
cause No. 238, in which judgment by confession mas entered, for a rule 
upon plaintiff to show cause why the judgment so entered should not be 
opened and she be permitted to make a defense, upon the ground that the 
loan, evidenced by the bond on which judgment was confessed, was made 
to her husband, and that "pursuant to requirements of the plaintiff" she 
joined in the execution of the mortgage and mortgage bond, but received 
none of the proceeds of the loan, and, hence, under sec. 2 of the Act of 
8 June, 1893, P. L. 344, 48 P. S., sec. 32, the judgment is void and 
should be stricken from the record; that on 26 July, 1941, after notice to 
plaintiff, the rule was made absolute and the judgment opened as to her 
so that she might "be let into a defense"; and that, on 11 November, 
1941, the matter coming before a jury and the jury having returned a 
verdict in her faror, the court "ordered and decreed on said verdict 
. . . that said judgment to No. 238, January Term, 1938, as respects 
Sarah Edith Garman, defendant, be stricken from the record." 

Again, we look to pertinent statute and application of it by the courts 
in the State of Pennsylrania. We find that the statutes of Pennsylvania 
pertaining to "substanti~e rights of married women" provide among 
other things that "she may not become an accommodation endorser or 
maker, guarantor, or surety for another." Act of 8 June, 1893, P. L. 
344, see. 2.  Purdon's Pa. Statutes, 1936, Title 48, sec. 32. 

The courts of Pennsylvania hold that a judgment, on a note, ad- 
mittedly executed by a married woman, having been confessed by attor- 
ney under warrant therein contained, is presumed to be valid. ponevyezh 
B. & L. Assn. v. Shnndelmun, Pa., 170 A., 340, and cases cited. 

At the time of rendition of the judgment in the present action, defend- 
ant, Sarah Edith Garman, haring admitted the execution of the note on 
which the judgment in suit was based, the latter stood as a valid judg- 
ment against her. Yet, in Pennsylvania, a married woman may move 
in the cause for order to open the judgment and to permit her to inter- 
pose as defense the presence of circumstances which would relieve her of 
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l iabi l i ty  under  the  provisions of the  Act  of I June ,  1893, supra, Harris 
v. Reinhard, Pa. ,  30 A., 510, Ponevyezh B. (e. L. dssn. v. Shandelman, 
supra; McKean v. Enburg, 188 A., 835. See, slso, Vineland Xational 
B. & T.  Co. v. Kotok, Pa. ,  195  A., 750. ,4n order  g ran t ing  such per- 
mission will not be reversed on  appeal.  Harris v. Reinhard, supra. 
A n d  where evidence offered, the  burden being upon her, is sufficient t o  
show such circumstances, a n  order  sat isfying the  judgment will be sus- 
tained. McKean v. Enburg, supra. 

T h e  original  judgment of the  court  of common pleas of York  County,  
Pennsylvania,  as  t o  S a r a h  E d i t h  G a r m a n  having been stricken f r o m  the  
record a f te r  the  rendition of the  judgment thereon i n  this  State ,  it would 
be manifest ly  un jus t  t o  affirm the  judgment i n  this  State .  Hence, i n  the  
discretion of the  Cour t  the  motion f o r  a new t r ia l  as  to  her is granted. 
Carson v. Dellinger, 90 X. C., 226;  Chrisco v. 170w, 153 N. C., 434, 69 
S. E., 422. 

A s  to  defendant  Levi S. Garman,  judgment is 
Affirmed. 
As to defendant  S a r a h  E d i t h  Garman,  
N e w  tr ia l .  

C. L. I-IAM\IJIOSD v. ECKERD'S O F  ASHEVILLE, ISC.  

(Filed 7 January, 1942.) 

1. Master and Servant § 21b: Principal and Agent 3 10a- 
In  determining the liability of a principal or inaster for injury to third 

persons, the intent of the agent or servant tc benefit the employer or 
protect his property is not relevant, the criteria being whether the agent 
or servant inflicted the injury while acting in the course of his employ- 
ment or scope of his authority, express or imdied, in which event the 
superior is  liable for malicious injury, including false arrest, imprison- 
ment, and slander, as  well a s  injuries negligently inflicted. 

2. Same--Evidence held to show that acts of clerk in causing arrest and 
search of customer and in accusing customer of theft were outside the 
scope of his authority, express or implied. 

Plaintiff's evidence tended to show that  plaintiff was a customer in 
defendant's store, that  after purchasing merchandise and while leaving 
the store he heard the tobacco clerk repeatedly ('all "wait a minute," that  
he did not think the clerk was speaking to him and left the store, that 
the clerk followed him outside the store and, kly asserting that plaintiff 
had stolen two cigars, 'aused a policeman to arrest and search plaintiff 
while he was standing on the sidewalk. H e l d .  The act of the clerk in 
pursuing plaintiff out of the store af ter  the supposed theft had been 
completed, and in causing the arrest and search of plaintiff', was outside 
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~e scope of the clerk's authority, express or implie$ and judgment as of 
nonsuit was properly entered upon motion of the employer in an action 

. against it for  assault, false arrest and slander. 
SEAWELL, J., dissenting. 
CLARKSON, J., concurs in dissent. 

APPEAL by plaintiff from Johnston, Special Judge, at Special March 
Term, 1941, of BUNCOMBE. 

Civil action to recover for alleged assault, false arrest, and slander. 
I n  the pleadings it is admitted that defendant is a corporation, exist- 

ing under the laws of the State of North Carolina, with its principal 
office and place of business in the city of Asheville, in Buncombe County, 
in said State, where it conducts a general drug business on Patton 
Avenue; and that on 5 July, 1940, Richard E. Young, Jr., who is "the 
son of Richard E. Young, who is the sole manager of defendant corpora- 
tion in so far as the conduct and operation of its business in said city 
. . . is concerned," "was in the employ of the defendant." 

Plaintiff, further in his complaint, makes substantially these allega- 
tions : (1) That Richard E. Young, Jr. ,  is a duly qualified agent, servant 
and employee of defendant, and '(at times . . . hereinafter com- 
plained of was the clerk in charge of the cigar and tobacco counter in the 
defendant's drug store, and was a t  said times acting within the scope 
of his employment and in the furtherance of his master's business; ( 2 )  
that on 5 July, 1940, as he, the plaintiff, "was in the act of leaving the 
store of defendant" which he had entered for the purpose of purchasing 
certain medicine, as was his custom over a period of years, Richard E. 
Young, Jr., "agent, servant and employee of defendant" as "clerk in 
charge of the cigar and tobacco counter in the defendant's drug store," 
"called out to him in a loud and angry tone of voice, ordering this plain- 
tiff to halt and return and put down the cigars which the said Richard E. 
Young, Jr., . . . accused this plaintiff of having stolen from the 
cigar counter" ; ( 3 )  that though plaintiff heard the words of said Richard 
E. Young, Jr., knowing that he was innocent of any guilt in connection 
with the larceny of defendant's property, continuing on his way, pro- 
ceeded out of the store in the direction of the sidewalk on north side of 
Patton Avenue, but before reaching the sidewalk-('defendant, through 
its said agent, servant and employee" rudely seized this plaintiff's arm 
and stopped him, within the well lighted front areaway of defendant's 
storeroom, and thereupon directly accused the plaintiff of stealing two 
cigars from the defendant's cigar counter; (4)  that plaintiff, still know- 
ing and realizing his innocence, "advised Richard E. Young, Jr., . . . 
that he had not stolen any of the defendant's property and shook loose 
the restraining arm of the said Richard E. Young, Jr. ,  and proceeded 
on and out of the store," and, when he was immediately in front of and 
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across the street from Imperial  Theatre, he heard someone, whom he 
believes to be Richard E. Young, J r . ,  cry out to a policeman "Stop that  
man, he has stolen cigars from Eckerd's" ; (5) that  pursuant thereto, "a 
police officer of the city of Asheville stopped plaintiff, and in just a 
moment" said "Richard E.  Young, Jr . ,  came upon the scene" and "de- 
manded that  the officer search this plaintiff . . . because plaintiff 
had stolen two cigars from the defendant"; ( 6 )  that  after admonishing 
said Young, Jr.,  to be certain of his accusation, and after said Young, 
Jr . ,  had reasserted that  he was certain and had again demanded the 
search, "the said police officer subjected this phintiff to a humiliating, 
embarrassing and entirely unnecessary search, and as a result of said 
search found no cigars of any nature or character whatsoever on the 
person, or in the clothing of this plaintiff7'; ( 7 )  and that  as a result 
plaintiff has suffered injury and damage in manner and amount set forth. 

Defendant, in answer filed, denies the material allegations of the 
complaint, and as further defenses, inter al ia ,  avers an  express denial 
(1) that  Richard E. Young, J r . ,  or any other person, while i n  the employ 
of defendant, and while acting within the scope of his or her authority, 
made any statements malicious or with any feeling to or about the said 
plaintiff; or ( 2 )  that  this defendant, or anyole acting in its behalf, 
arrested plaintiff or caused him to be arrested. Defendant further avers 
( a )  that  such detention of plaintiff, as there may have been, was caused 
by an  officer attached to the police department 3f the city of Asheviile, 
for whose acts defendant is nowise liable; and (b )  tha t  such acts and 
statements of the said R. E. Young, J r . ,  of, tonard,  about and concern- 
ing plaintiff mere contrary to defendant's policy and positive instruction, 
to wit, nerer to accuse or cause the arrest of any person on a charge of 
theft in or about defendant's retail establishment, and that  such acts and 
statements of said Young, as alleged in this complaint, were and are 
outside the scope of his authority. 

I n  the trial court, plaintiff as a witness f o -  himself, describes the 
occurrence in this manner:  "I was in their store in Asheville on Ju ly  5, 
1940, . . . to purchase medicine . . . I bought and paid for 
the medicine . . . M t e r  I purchased the medicine and it was deliv- 
ered to me, along with the cash register slip, I came out of the store. 
Before I got on the sidewalk I heard somebody s(iy, 'Wait a minute.' I t  
was the clerk behind the cigar counter who szid that  to me. . . . 
When that  young man said that  to me, I did not wait, but went on down 
the street. I did not stop because I did not think he mas speaking to me. 
As I came out I heard another voice behind me say, 'Wait a minuie.' 
I t  lvas the man behind the counter, that  young man over there that I 
just identified (R. E. Young, J r . ) .  I did not wait a t  that  moment, as 
I just explained to you, but continued to  walk on. Jus t  before I did 
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stop, the police said, 'You are wanted in the drug stare' . . . Well, 
I stopped and then the young man from the drug store said to put back 
the cigars that I had taken . . . I am talking about that young man 
who was the Derson behind the counter . . . I said to him that I 
had not taken any cigars off the counter. The young man said to put 
back the cigars that I had taken off the counter. He  said, 'a couple 
of cigars,' and I said that I had not taken any and that I didn't even 
smoke cigars. He said, 'Oh, yes, you have.' He said that the cigar box 
was on the counter near where I was standing and that I did take them. 
Then the police asked him if he was sure that I had taken the cigars. 
The young man said, 'Yes, go ahead and search him.' I was then 
searched. This took place I guess about ten or twenty feet maybe from 
the drug company-from its entrance. I was on the street. I was 
across the street from the picture show on the same side of the drug 
store. I t  was about 9 :10 o'clock at night. Lights were on in the store 
windows along the street. People were standing out in front of the drug 
company . . . After I had been searched by the policeman with 
Mr. Young's assistance, they did not find any cigars on me. I had not 
taken any cigars . . . the policeman was in uniform . . . I 
was acquainted with one of the clerks in there . . . He was on duty 
that night . . . He had nothing to do and took no part in this 
occurrence on the sidewalk. After the occurrence on the sidewalk, this 
young man over there (indicating R. E. Young, Jr . )  wanted to shake 
hands with me . . . He said that he was sorry that he had made a 
mistake and begged my pardon." 

Then, on cross-examination, plaintiff further testified: "I went to the 
store about ten minutes past nine. Mas in there about three minutes 
, . . I went in the front of the store. I got the medicine about 
middleways of the store. The cigar stand is up at  the front. I spoke 
with the man that I got the medicine from, Mr. Weidle, but nobody else 
. . . This young man (indicating Mr. Young, J r . )  was the one who 
was selling cigars . . . I have seen him more times than one at the 
cigar stand. He sells cigars there behind the cigar stand. When I 
started out I walked by the cigar stand. After I passed I heard him 
speak. He  asked me to wait a minute. I did not stop. I went out 
and he called again and asked me to wait. I stepped on the outside and 
went west towards Pritchard Park. Then I heard him speaking again, 
asking me to stop. The policeman spoke to me first before I stopped. 
I had heard it before, but I did not stop and did not pay any attention 
to it. I t  was the same voice that I heard inside the store. I t  was the 
same voice as I come out and the same voice as I got outside. The 
policeman told me that somebody wanted to speak tb me. That was 
what called my attention to it. When the policeman spoke to me . . . 
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I turned and saw that he was the one . . . He also told me that 
the box was full as I passed and that after I passed there were two 
cigars gone. Yes, I told him that he could search me . . . When 
he said that he was sorry he made this mistake, he shook hands with me 
. . . each of us went his way. I went home. I cannot say whether 
he went to the store or not. I did not know anybody else on the street 
besides the policeman . . . Outside of the boy who came from the 
drug store, I did not see anybody speak to the policeman. Nobody else 
spoke to this boy who was selling the cigars e x c e ~ t  myself and the police- 
man. . . . I have told everything that happened there . . . My 
sister was the first person I told about having thi3 talk on the street with 
this boy." 

The .police officer, John E .  Cutsill, also as wiiness for plaintiff, testi- 
fied: "I was going east on Patton Avenue and walking by the drug 
store. I noticed a man running (as  later corrected-'walking pretty 
fast') out of the drug store and one of the clerks come out behind him, 
hollering at  him, asking him to stop. I finally stopped the man myself. 
The clerk (indicating Young, Jr . )  said that this man had picked up two 
cigars . . . The clerk said that he had a couple of his cigars and I 
asked him if he was sure that he had them, and he said 'Yes,' and I 
went ahead and searched him and I didn't find them. At that time I 
was in uniform." 

From judgment as of nonsuit at  close of plaintiff's evidence,   la in tiff 
appeals to Supreme Court, and assigns error. 

H.  K e n n e t h  Lee  for plaint i f f ,  appe l lan f .  
Chas.  G. Lee ,  Jr . ,  for de fendan t ,  appellee. 

WINBORNE, J. This is the question for decision: Was Richard E. 
Young, Jr., in pursuing plaintiff as he left the Asheville store of defend- 
ant, and, while upon a public street, in charging him with larceny of 
two cigars from the cigar stand in the store, and in causing him to be 
searched by a city police officer, acting within the line of his duty and 
exercising the functions of his employment as clerk at the said cigar 
stand ? 

I n  keeping with old principles, about which much has been writtm, 
the answer is "No." 

The principle is well established that when the relationship of master 
and servant exists the master is liable for the ach of his servant, whether 
negligent or malicious, which result in injury to third persons when the 
'(servant is acting within the line of his duty and exercising the functions 
of his employment." Rober t s  v. R. R., 143 N .  C., 176, 55 S. E., 509, 
8 L. R. A. (N. S.), 298, 10 Ann. Cas., 375; Willis v. R. R., 120 N. C., 
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508, 26 S. E., 784; Daniel v. R. R., 136 N.  C., 517, 48 S. E., 816, 67 
L. R. A., 455, 1 Ann. Cas., 718; Sawyer v. R .  R., 142 N.  C., 1, 54 S. E., 
793, 115 Am. St. Rep., 716, 9 Ann. Cas., 440; Marlowe v. Bland, 154 
N.  C., 140, 69 S. E., 752, 47 L. R. A. (N. S.), 1116; Cotton v. Fisheries 
Products Co., 177 N. C., 56, 97 S. E., 712; Kelly v. Shoe Co., 190 N. C., 
406, 130 S. E., 32; Diclcerson v. Refining Co., 201 N.  C., 90, 159 S. E., 
446; Lamm v. Charles Stores Co., 201 N .  C., 134, 159 S. E., 444, 77 
A. L. R., 923; Robertson v. Power Co., 204 N .  C., 359, 168 S. E., 415; 
Parrish v. Mfg. Co., 211 N .  C., 7, 188 S. E., 817; Snow v. DeButts, 212 
N.  C., 120, 193 S. E., 224; West v. Woolworth Co., 215 N .  C., 211, 
1 S. E. (2d), 546; D'Armour v. Hardware Co., 217 N .  C., 568, 9 S. E. 
(2d), 12. I n  L a m m  v. Charles Stores Co., supra, Brogden, J., groups 
the lines of cases involving liability, and nonliability. 

"The simple test," as stated in Sawyer z.. R .  R. ,  supra, quoting from 
Wood on Master and Servant, section 307, "is whether they were acts 
within the scope of his employment; not whether they were done while 
prosecuting the master's business but whether they were done by the 
servant in furtherance thereof, and were such as may fairly be said to 
have been authorized by him. By 'authorized' is not meant authority 
expressly conferred, but whether the act was such as was incident to the 
performance of the duties entrusted to him by the master, even though in 
opposition to his express or positive orders." Roberts v. R. R., supra; 
Cooper v. R .  R., 170 N.  C., 490, 87 S. E., 322; Dickerson v. Refining 
Co., supra. 

The liability of the master does not depend upon the motive of the 
servant, such as his intent to benefit the employer or to protect his prop- 
erty, but upon the question whether in the performance of the act which 
gave rise to the injury the servant was, at  the time, engaged in the 
service of his employer. Kelly c. Shoe Co., supra; Dickerson v. Refin- 
ing Co., supra. 

I n  Daniel I * .  R .  R., supra, a case in which plaintiff was arrested and 
searched for money which agent of defendant suspected he had stolen, 
Walker, J., stated that the general rule is that "when an agency is 
created for a specified purpose or in order to transact particular business, 
the agent's authority, by implication, embraces the appropriate means 
and power to accomplish the desired end. He has not only the authority 
which is expressly given but such as is necessarily implied from the 
nature of the employment . . . A servant entrusted with his mas- 
ter's goods may do what is necessary to preserve and protect them, 
because his authority to do so is clearly implied in the nature of the 
service, but when the property has been taken from his custody or stolen 
and the crime has already been committed, it cannot be said that a 
criminal prosecution is necessary for its preservation or protection. 
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This may lead to the punishment of the thief or the trespasser, but i t  
certainly will not restore the property or tend in any degree to preserve 
or protect it. I t  is an act clearly without the scope of the agency and 
cannot possibly be brought within the limits of implied authority of the 
agent." 

And in  Willis  v. R. R., supra, the Court also quoting from Wood on 
Master and Servant, 546, appropriately said : " '1:i the absence of express 
orders to do an act. in order to render the masler liable. the act must 
not only be the one that pertains to the business, but must also be fairly 
within the scope of the authority conferred by t h ~  employment.' " And, 
Faircloth, J., writing for the Court, continues : "For illustration, a 
clerk to sell goods suspects that goods have been stolen and causes an 
arrest to be made. The master is not liable for the imprisonment or for 
the assault. because the arrest was an act which t 1e clerk had no author- 
ity to do for the master, either express or implied.'' This is quoted with 
approval in Daniel v. R. R., supra, and in Parrish v. M f g .  C'o., supra. 

The general principle that a master or principal is not liable for the 
tortious act of his servant or agent unless the act he done by an authority, 
either express or implied, given him for that purpose by the master, 
applies to action for false arrest or imprisonment. 35 A. L. R., 645. 

, , 
The principle also extends to actions for slander when the defamatory 

words are uttered by the express authority of tbe master or within the 
course and scope of the agent's employment. Cctton v. Fisheries Prod- 
ucts CO., supra; Sawyer v. Gilmer's, 189 N. C., i ,  126 S. E., 183; Oafes 
2%. Bank,  205 N.  C., 14, 169 S. E., 869; Vincent zl. Powell, 215 K. C., 
336, 1 S. E. (2d), 826. Yet, in connection therewith, Hoke, J., writing 
in the case of Cof fon  z!. Fisheries Products Co , supra, observes that :  
"Owing to the facility and thoughtless way that such words are not 
infrequently used by employees, they should n3t perhaps be imputed 
to the company as readily as in more deliberate circumstances-that is, 
they should not be so readily considered as being within the scope of an 
agent's employment; but the basic principle is recognized and may be 
applicable, whenever, as stated, the slander has been expressly author- 
ized by the company, or when the defamatory words have been used in 
the course of the agent's employment and authority for their utterance 
may be fairly and reasonably inferred," citing authorities. 

Applying these principles to the case in hand, it is manifest that the 
employment of Richard E. Young, Jr. ,  carried no implied authority to 
go but of the store and prefer charges against, :tnd cause the search of 
a third party, as attributed to him. I t  is admitted in the pleadings that 
his father, Richard E. Young, was at the time ihe sole manager of the 
defendant's store. Where he was, the evidence fails to disclose. I f  
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another had control of the store, the record is silent. On the other hand, 
the evidence tends only to show that Richard, Jr., was employed as a 
mere clerk behind the cigar stand, and that he sold cigars. Furthermore, 
if the custody of the cigars were under his control and, if his suspicion 
had been well founded, the cigars had already been stolen, and passed 
from his possession and out of the store. Under such circumstances the 
defamatory language used and the acts committed, while outside the 
store, and on the street, are clearly without the scope of his employment, 
and cannot possibly be brought within the limits of implied authority 
of an agent. 

The judgment below is 
Affirmed. 

SEAWELL, J., dissenting : As to the rule that an employer is liable for 
the negligent or malicious conduct of an employee acting within the 
scope of his authority there is no room for disagreement. But as to how 
far the rule of responded superior may be extended to cover nonnegligent 
torts of the employee is a question that has afforded room for differences 
of o~ in ion .  The relation between the tortious act and the scope of 
employment may not always be so clearly seen; and yet I know of no 
class of cases in which the injury is more worthy of redress, where 
liability exists, since it is apt to be inflicted under circumstances of 
oppression and aggravation which ordinarily do not exist. . . 

To my thinking the sole question involved in this case is whether the 
conduct of Young, employee, may reasonably be attributed to the pro- 
tection of his employer's property from theft or to a vindication of the 
law and punishment of a thief. Daniel v. R. R., 136 N. C., 517, 48 S. E., 
816; Lamm v. Charles Stores Co., 201 N .  C., 134, 159 S. E., 444; Long 
2.. Eagle Store Co., 214 N. C., 146, 198 S. E., 573. I f  the former, the 
case should have been submitted to the jury; if the latter, nonsuit was 
proper. I f  there was a doubt, it was one which the jury alone could 
resolve. 

I n  my opinion, the whole transaction was susceptible to the inference 
that Young acted throughout in a reasonable, though mistaken, intent 
to protect the property from theft or to recover it from the thief. The 
plaintiff was a customer in defendant's store. The employee was a 
salesman in the store in charge of the cigar counter and charged with 
the duty of making sales of cigars therefrom. He  was in charge of the 
merchandise so offered for sale, at  least to the extent of his 
employer's property from theft. I t  cannot be supposed that an attempt 
to protect the property and to recover the same immediately from the 
thief and prevent his escaping with it was outside of his line of duty. 
I t  was in the attempted performance of this duty he made the accusation 
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of theft against the plaintiff and caused him to be detained for search 
and actually searched in a public place immediately outside the store 
by a policeman. 

Decision here is made to turn upon Daniel v. R. R., supra. I n  that 
case the plaintiff was arrested upbn a telephone call made by an em- 
ployee of the railroad from Greenville to Kinsion. and at  a hotel in . " 

Kinston the plaintiff was arrested because of a s~pposed theft of money 
in Greenville. The case was decided on the principle announced by 
Blackburn, J., in Allen v. R. R., L. R., 6 Q. B., 65: "There is a marked 
distinction between an act done for the purpose of protecting the prop- 
erty by preventing a felony or of recoveringit back-and an act done for 
the purpose of punishing the offender for that uhich has already been 
done. There is no implied authority in a person haring the custody of 
property to take such steps as he thinks fit to punish a person who he 
supposes has done something with reference to the property which he 
has not done. The act of punishing the offender is not anything done 
with reference to the property; it is done merely for the purpose of 
vindicating justice." 

The same distinction is made in Lamm v. Charles Stores Co., supro, 
where the arrest was made at the instance of an c>mployee three months 
after the supposed theft. I n  Long v. Eagle Stort Co., supra, where the 
factual situation was practically identical with that in the case at  bar 
(the detention and search of the plaintiff in tha; case was outside the 
store), the Court said: "But in this case we do not have to go that far  
in order to attach liability to his employer for the conduct of Senter. 
The arrest of the plaintiff at  the instance of defendant's assistant man- 
ager, and a search-of his person for an article just acquired and still in 
his possession, in the immediate presence and at  the instance of Senter, 
must be regarded as one continuous transaction, insulated by neither time 
nor circumstance from a valid inference which the jury might draw that 
the conduct of the assistant manager was directed, mistakenly as it 
proved, to the immediate protection of his emp10,yer's property against 
theft and its recovery from the thief, and that his ,&on mas well within 
the scope of his authority. Kelly 2.. Shoe Co., 190 X. C., 406, 130 S. E., 
32; Berry v. R. R., 155 N. C., 287, 71 S. E., 322; I:rockwell v. Telegraph 
Co., 205 N.  C., 474, 171 S. E., 784." 

I n  the case a t  bar the employee was in hot pursuit of the supposecl 
thief. He  had practically raised a hue and cry. His avowed purpose 
was to recover the property, and both his accusation of theft and the 
detention at  his instance by an officer of the law u7e -e within that purpose 
and therefore within the scope of his employment and in the mistaken 
exercise of what appeared to be an immediate dut j .  

A few seconds time and a few feet of space did not destroy the inte- 
grality and continuity of the transaction. The mantle of authority, if 
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he  ever had  it, did not  d rop  f r o m  his shoulders eo instanti when h e  raced 
across the  threshold of t h e  store. T h e  accusation of thef t  and  the  deten- 
t ion a n d  search of t h e  plaintiff were within the  res gestce. 

The case should have gone t o  t h e  jury. 

CLARKSON, J., concurs in dissent. 

R. R. MILLER AND WIFE, LOUISE MILLER; E. L. MILLER, JR., AND WIFE, 
MARION K. MILLER; AND DELIA M. ZINMERMAN v. MARY RUTH 
TEER AND HUSBAND, H. 0. TEER. 

(Filed 7 January, 1942.) 

1. Deeds 8 13a- 
An unlimited conveyance of the beneficial use of property carries with 

it the corpus and, in proper cases, may be regarded as  a conveyance in fee. 

2. Same: Easements § 1-Consent judgment held t o  convey only easement 
for  ingress a n d  egress and  no t  t h e  fee. 

Plaintiffs and defendants own adjoining buildings. A portion or  strip 
of defendants' building, adjacent to plaintiffs' building, is occupied by a 
stairway. The parties' predecessors in title after controversy a s  to the 
ownership of this strip, there being a lappage in their respective deeds, 
entered into a consent judgment which stipulated that  each party owned 
the land not covered by the lappage and that  the stairway leading to the 
second floor of both buildings should remain for the joint and common 
use and unobstructed enjoyment of both parties, and further that  the said 
contested strip and the stairway therein should be used only for ingress 
and egress by the said parties. Held: The consent judgment does not 
purport to, and does not have the effect of, conveying the fee in said strip 
of land, but only an easement for ingress and egress, and did not consti- 
tute the parties to  the judgment tenants in common in the fee in  the 
described portion or strip of land. 

3. Boundaries 8 1- 
The location upon the land of the boundary line called for in a deed 

is for the determination of the jury, and the Supreme Court upon appeal 
has no power to determine the conflicting contentions of the parties a s  to 
the location of such line. Further, in this case plaintiffs announced in 
open court that  they made no claim of title to the locus in quo. 

4. Easements 8 8- 

While perhaps a n  easement constituting an interest in land may not be 
released by par01 except upon the principle of estoppel, such easement 
may be abandoned. 
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In order to effect an abandonment of an easement there must be an 
intention to relinquish the interest acconipaniecl by acts and conduct 
which are positive, unequivocal and inconsistent with the assertion of the 
easement and which indicate and prove the intent to abandon. 

6. Same- 
Since intent is an essential element of abandonment of an easement, 

the question of abandonment is necessarily for the jury. 

7. Same- 
The owner of the dominant tenement, having an easement over the 

servient tenement to use a passageway and stairway between the build- 
ings on the respective properties for ingress and egress, expressed a11 
intent to abandon his easement to obviate future litigation, and bricked 
up and plastered the doorway in his building which gave access to the 
stairway. Held: His acts were unequivocal and inconsistent with the 
assertion of the easement and sustain the finding of the jury that he had 
abandoned same. 

APPEAL by plaintiffs from Grady, Emergency Judge, a t  Pine Crest, in 
Craven County, 18 August, 1941. From DURHAM. 

The plaintiffs and the defendants, respectivel:?, are the owners of 
adjoining properties on East Main Street in the city of Durham, on 
which commercial buildings were erected and have existed since many 
years prior to 1902. Between the two buildings there is a narrow area 
or strip, some sixty-five feet in length and a few feet wide, the subject 
of controversy. I t  contains a stairway, built clost~ to the brick walls of 
plaintiffs' building and leading up to the second floors of both buildings, 
and an interior "plastered wall" along the other side of the stairway, 
extending from the basement of defendants' b u i l d i ~ g  to the second floor. 
This narrow strip between the buildings is referred to as a "passageway" 
and was formerly used by both plaintiffs and defendants for purposes of' 
ingress and egress in connection with both buildings and for access to 
the second floors. Suitable doors opened from plaintiffs' building upon 
the hall to which the stairway pave access. " "  

Early controversies arose with respect to the ownership and use of 
this "passageway" or "strip," caused, in part at least, by the fact that, 
there was, apparently, an overlappage in the descriptions contained in 
some of the title deeds under which the respective properties were held. 

This action was begun by plaintiff to secure judicial determination of 
their rights, and for a judgment requiring the defendants to open up the 
passageway, which plaintiffs contend they have wrongfully closed, and to 
permit its use by plaintiffs, and to recover damage3 accrued to plaintiffs 
while they were denied its use. Defendants deny that plaintiffs' prede- 
cessors in title ever had, or that plaintiffs now have,. any fee simple 
interest in the passageway, and aver that such e,isement in its use as 
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their predecessors in title formerly had and exercised was tolled, aban- 
doned, and extinguished by the former owners, did not pass to plaintiffs, 
and cannot now be revived. 

A brief history of the derivation and succession of title, and litigation 
respecting the locus in quo is necessary to an understanding of our deci- 
sion, and the application of the law to the facts. For convenience of 
reference we will sometimes refer to the plaintiffs' property as the Massey 
lot, or Massey building, and the defendants' property as the Barbee 
building, or Barbee lot. 

Plaintiffs derive their title by mesne conveyances from Rufus Massey, 
who owned that property prior to 1902, and defendants derive theirs by 
mesne conveyances from W. R. Barbee and wife, Virginia Barbee, who 
owned the Barbee lot prior to that date. But both plaintiffs and defend- 
ants claim under R. H. Wright-the plaintiffs by inheritance and the 
defendants by deed-who appears as mesne grantor in both chains of 
title. I t  is upon the conduct and accompanying explanatory declara- 
tions of R. H. Wright while he was in the management of both properties 
that defendants rely as an abandonment of the easement in the passage- 
way, which easement he then held as owner of the dominant tenement, 
the Massey property. 

R. H. Wright acquired the Barbee property 22 July, 1911, by deed 
from W. R. Barbee and wife, Virginia Barbee. The description in this 
deed calls for the brick wall of the Massey building as the boundary on 
that side covering the contested area. I t  provides that the transfer is 
"subject to all rights of Rufus Massey in the use of the stairway between 
his building and the building on the lot above described.'' 

On 21 June, 1917, Wright conveyed the property, by the same descrip- 
tion and with the same provisions, to Mary Ruth Wright, now Teer, 
and one of the defendants, for life with remainders. The interest in 
remainder is represented by the other defendants. Mary Ruth Wright 
was the daughter of a deceased brother of R. H. Wright, reared in the 
household of the grantor, and the consideration is love and affection. 
Wright continued in the management of the property for his niece down 
to the time of his death. 

Rufus Massey died 21 June, 1919, and on 20 January, 1920, his heirs 
at  law conveyed the Massey lot to Gregory Sales Corporation by a 
description, which, on the side next the Barbee lot, calls for "Massey's 
line," which plaintiffs claim covers part, at  least, of the contested area, 
and at  least the stairway. I t  contains the following exception to the 
warranty : 

ii . . . And the parties of the first part do not warrant and defend 
the title to a strip of land beginning at a point at  the property line on 
the south side of Main Street and the outer edge of the western wall of 
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the Massey building on Main Street, and running thence with the property 
line on Main Street north 54 degs. 52' West 4.35 feet to a point; thence 
South 36 degs. 30' West parallel with the outer edge of Massey's said 
western wall 65 feet 8% inches to a point; thence south 53 degs. 34' east 
4.35 feet to the outer edge of the western wall of the Massey building on 
Main Street; thence North 36 degs. 30' East 65 feet 81h inches to the 
beginning." 

This is a description of the area in controversy. 
On 30 January, 1920, the Gregory Sales Corporation conveyed the 

property to R. H. Wright by the same description and with the same 
exception to the warranty. 

Wright died 4 March, 1929, and, upon a family agreement and division 
amongst his heirs at law and distributees settling his estate, quitclaim 
deeds were exchanged and the Msssey property went into the hands of 
the plaintiffs and the Barbee or Teer property was confirmed to de- 
fendants. 

Before the death of Rufus Massey and while W. R. Barbee and wife 
still held their property, Massey brought certain actions against the 
Barbees with regard to the passageway, and the judgments and judgment 
rolls in these cases were put in evidence and pleaded in  estoppel of the 
present suit. I n  view of the decision in this case, it appears essential 
to refer to only one of them in detail. 

I n  1902 Rufus Massey sued W. R. Barbee and 'Virginia Barbee with 
respect to the passageway now in dispute, and a consent judgment was 
entered as follows : 

"North Carolina 
Durham County 

Superior Court 
March Term, 1902. 

"Rufus Massey 
V. 

W. R. Barbee and Vir- 
ginia Barbee, his wife. 

JUDGMENT 

"This cause coming on to be heard before His Honor, Walter H. Neal, 
Judge Presiding, it is ordered and adjudged, both plaintiff and defend- 
ants in open court, through their counsel, consenting. thereto, that the de- 
fendants are the owners of the lot, the eastern boundary of which is the 
line 'D to E' ('plastered wall') of the plot hereto attached projected to 'D' 
in front and to 'E' in the dotted line 'L-M' in rear cf said lot which said 
dotted line is adjudged to be the southern boundary of defendants' lot, 
and that the plaintiff is the owner of the lot, the western boundary of 
which is described by the line 'H to M' 'brick wall' of the plot hereto 
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attached. Said defendants are entitled to hold and possess the lot herein 
adjudged to belong to them, and the plaintiff is entitled to hold and 
possess the lot herein adjudged to belong to him, respectively in fee 
simple; and it is further ordered and adjudged that there shall be built 
in  the basement under the storehouse of said defendants on their lot as 
indicated on said plot a partition wall to be constructed of wood, brick 
or other material as the said parties to this action may agree upon, and 
that the said partition wall shall be built along said dotted lines marked 
on blueprint 'B-C' that said partition wall and a front and rear door 
thereto shall be built and maintained at  the equal and joint expense of 
the parties hereto, their heirs and assigns. 

'(It is further ordered that the said basement hall between the lines 
marked on said plot designated as 'brick wall' and the said dotted lines 
'B-C' shall be for the joint and common use and unobstructed enjoyment 
of the said Rufus Massey, his heirs, assigns and tenants, and of the said 
W. R. and Virginia Barbee, their heirs, assigns and tenants. 

"It is further ordered that the' space between the line 'D-E' and the 
'brick wall,' which is now used as a stairway, shall and remain for the 
joint and common use and unobstructed enjoyment of the said plaintiff, 
Rufus Massey, his heirs, assigns and tenants, and the defendants, W. R. 
and Virginia Barbee, their heirs, assigns and tenants. 

"It is further ordered and adjudged that the said stairway shall be 
repaired at  the joint and common expense of the parties hereto, their 
heirs and assigns. 

"It is further ordered that the basement hall aforesaid and the portion 
of said lot between the line 'D-E' and the line marked 'brick wall,' the 
stairway aforesaid, in said plot shall be used only for ingress and egress 
by said plaintiff, his heirs and assigns and tenants, and the said defend- 
ants and their heirs, assigns and tenants, to and from their respective 
buildings. 

"It is further ordered and adjudged that the plaintiff and defendants 
pay their respective costs in this action incurred to be taxed by the 
Clerk of this Court. 

"It is further ordered that the Clerk of this Court have this judgment 
and attached plot registered in the office of the Register of Deeds of 
Durham County. 

(Signed) WALTER H. NEAL, 
Judge Presiding." 

Thereafter Massey sued again, alleging, in substance, that the owners 
of the Barbee building were violating the terms of this consent judgment 
by putting the passageway to uses not authorized by it. From an adverse 
judgment Massey appealed to the Supreme Court, which affirmed the 

20-220 
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judgment below. The opinion is reported in 138 I?. C., 84, 50 S. E., 567. 
On page 85 of this report will be found a map of the locus in quo  
practically identical with the one used in the case at bar, and reference 
is made to it here. 

The plaintiffs here contend that the effect of this judgment is to 
create between them and the defendants a common tenancy in fee to the 
passageway. 

I n  support of their contention that the easement for ingress and egress 
through the passageway, which is referred to in plaintiffs' pleading as 
being "through defendants' property," was abandoned and extinguished 
by the former owner, the defendants introduced e~ridence tending to show 
that during his ownership and occupancy of ths Massey building and 
lot, and while he was managing the adjoining Barbee or Teer building 
for his niece, to whom he had conveyed it, R. H. Wright remodeled the 
Massey building, converting the building into a iotel except for a store 
on the first floor. He  made an entrance to the hotel on Church Street. 
He  caused the doors of this building giving access to the "passageway" 
and stairway to be taken out, and the apertures to be filled up solidly 
with brick. On the interior he had these places plastered over, the base- 
boards and trim run across, and painted. Relative to this, John 11. 
Gibson, witness for defendants, testified : 

"With reference to this passageway we have keen talking about, if I 
understand it, where it is located in that wall. Where the sandwich shop 
is, you know there is a stairway. When we fixed that building there 
were some openings in that wall, doors. Mr. Wright came down there 
one morning and told me, he says, 'John, I want you to have those holes 
stopped up in that wall up there.' I said, 'What do you want to stop 
them up for?' He said, 'Well, I believe I will krick them up.' 

"I went down in the basement and told the foreman in charge to get 
sorje brickmagon up there and stop up them holes; couldn7t stop it up 
rigat then because we were putting in a wall. I closed up the doorway 
with brick. Mr. Wright told me he wanted to close them up to get rid 
of all future lawsuits. I remember him saying that. I don't know why 
he said that. He hit the stick on the floor. The entrances were from 
Mrs. Teer's building into the old Massey building, but we didn't have 
anything to do with anything except that wal . After they put the 
brick in we plastered over them." 

Upon the facts before him, the trial judge made findings of fact and 
concluded that the defendants were owners of the disputed area, and that 
Massey and his successors in title had only an easement in the passage- 
way for ingress and egress in connection with thct Massey building. He  
further concluded that such easement had been abandoned and extin- 
guished by R. H. Wright, then owner of the d3minant tenement, and 
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was not revived in plaintiffs. From the judgment in accordance with 
the findings of fact, the plaintiffs appealed, assigning error. 

R. 0. Everett for plaintifs, appellanfs. 
S. C. Chambers and W .  P. Farthing for defendants, appellees. 

SEAWELL, J. I n  this appeal plaintiffs rely, for the most part, on the 
consent judgment of 1903, above set out in full, as determining the rights 
of the parties relative to the passageway in dispute. 

First, they contend that the effect of the judgment is to create a fee 
simple ownership in the parties plaintiff and defendant in that suit, as 
tenants in common of the whole strip, which is now outstanding in the 
present litigant parties as successors in title. Although we get the im- 
pression from the findings of fact that the case was not tried on that 
theory in the court below-the plaintiff there insisting only to be let into 
the enjoyment of an easement-we have considered this point of view 
with care and think the contention untenable. 

I t  is conceded that an unlimited conveyance of the beneficial use of 
property carries with it the corpus and, in proper cases, may be regarded 
as a conveyance in fee. Burcham v.  Burcham, 219 N .  C., 357, 359, 13 
S. E. (2d), 615; Schwren v. Falls, 170 N.  C., 251, 87 S. E., 49; 19 Am. 
Jur., 484, sec. 24. But the consent judgment does not purport to do 
this, or if it does, the language used is insufficient to accomplish the 
result. Taking the judgment as a whole, the use with which it is con- 
cerned, and which it purports to preserve and protect, is limited to 
ingress and egress in connection with access to the two buildings between 
which the passageway is located-a very limited use of property which 
could be, and as shown by the evidence actually was, used in other prac- 
tical ways. 

I t  is true the consent judgment, in positive terms, declares the Barbees 
to be the owners in fee of their own building, and Massey to be the 
owner in fee of his building, as to both of which facts there had been no 
dispute. But silence on that point with respect to the disputed area 
could not by inference, or we may say negatively, confer title to it upon 
either party. Standing alone it must be construed as dealing only with 
the question of easement. 

We believe this to be consistent with the view taken of this judgment 
in Massey v.  Barbee, 138 N .  C., 84, 87, 89, 50 8. E., 567, and the con- 
struction put on this document by the court below was correct. 

The plaintiffs insist that the deed made by the defendants to Dolian 
Harris, Trustee, to facilitate the division of the Wright property in 
accordance with the family agreement, conveys the Massey property 
under a description which covers the locus in quo. I t  calls for the 
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Massey line. The defendants as strongly insist that the real Massey 
line referred to in that deed is the brick wall of the Massey building, 
for which the deeds in their chain of title call, and this would not cover 
any part of the disputed area. I n  this connection it must be kept in 
mind that this Court, dealing only with matters of law, has not the 
power with which the court below was vested i~ dealing with such a 
question. I t  is a jury question and a jury has spoken. 

Also on this point the trial judge found as a fact that counsel for 
plaintiffs in  open court announced that  "the plaintiffs were not seeking 
and made no claim to the title, ownership, or possession of said strip of 
land," referring to the locus in quo, but only sought to be let into the 
enjoyment of the easement. 

That Rufus Massey had, or acquired by the cement judgment, an ease- 
ment in the use of the stairway and halls for ingress and egress to and 
from his building is not questioned. Perhaps an easement of this sort, 
acquired as this was, could not be made the subject of par01 release, 
except upon the principle of estoppel, since i t  i:3 an interest in lands 
within the statute of frauds. Combs a. Brickhou::e, 201 N.  C., 366, 160 
S. E., 355. 

But such easement may be abandoned or extinguished by unequivocal 
acts in pak  inconsistent with further assertion of any rights under it. 
Combs v. Brickhouse, supra; Tiffany, Real Property, 3rd Ed., Vol. 3, 
sec. 825; 15 C. J., p. 1253, see. 73; 19 C. J., p. 940, see. 148; 17 Am. Jur., 
p. 1026, see. 142. The standard by which the adequacy of such conduct 
may be measured may be found in E'urniture Co. 7.. Cole, 207 Ic'. C., 840, 
846, 178 S. E., 579: "The pertinent decisions in this State are to the 
effect that an abandonment may be express or implied. Discussing the 
subject in Banks v. Banks, 77 N.  C., 186, this Court said: 'To consti- 
tute an abandonment or renunciation of claim there must be acts and 
conduct, positive, unequivocal, and inconsistent with their claim of title. 
Nor will mere lapse of time or other delay in asswting his claim unac- 
companied by acts clearly inconsistent with his rights, amount to a 
waiver or abandonment.' See, also, F a w  v. Whittqngfon, 72 N. C., 321 ; 
Aiken v. Ins. Co., 173 N. C., 400, 92 S. E., 184; 12. R. v. McGuire, 171 
N.  C., 277, 88 S. E., 337. The McGuire case, supra, states the principle 
as follows: 'This brings us to consider the essential elements of an 
abandonment. I t  includes both the intention to abandon and the ex- 
ternal act by which such intention is carried into effect. There must be 
a concurrence of the intention with the actual relinquishment of the 
property. I t  is well settled that to constitute an abandonment or renun- 
ciation of a claim to property there must be acts and conduct, positive, 
nnequivocal, and inconsistent with the claim of title.' " And speaking 
to the same point, we quote Jones on Easements, section 851 : ''To make 
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out a voluntary abandonment of an easement the proof must go to this 
extent, as declared by Chief Justice Shaw: 'First, that the acts relied 
on were voluntarily done by the owner of the dominant tenement, or by 
his express authority; secondly, that such party was the owner of the 
inheritance, and had authority to bind the estate by his grant or release ; 
and thirdly, that the acts are of so decisive a character, as to indicate 
and prove his intent to abandon the easement.' " 

Necessarily the question of abandonment under such circumstances is 
one for the jury. McArthur v. Xorgan, 49 Conn., 347 ; Russell v. Davis, 
38 Conn., 562; Holmes v. Jones, 80 Ga., 659, 7 S. E., 168. I t  is largely 
a matter of intention, and while a declaration of such intention will not 
effect an abandonment, it may be considered in connection with other 
facts, as, for instance, the acts of the dominant owner, upon the question 
of intent. Snell v. Levitt, 110 N.  Y., 595, 18 N. E., 370; 17 Am. Jur., 
p. 1027. I t  is clear that R. H. Wright, owner of the dominant tenement 
and manager of the property he had conveyed to his niece in considera- 
tion of love and affection, preferred to abandon the easement rather than 
have her subjected to a renewal of the lawsuits likely to grow out of its 
exercise, if fallen into the hands of unfriendly or inconsiderate owners, 
and in this light, his act in closing and bricking up the openings in the 
wall giving access to the stairway could scarcely be more unequivocal, or 
a more complete abandonment of his easement. 

I t  is, of course, impossible, within the limits of this opinion, to make 
a detailed analysis of the voluminous and painstaking findings of fact 
upon which the trial judge based his conclusions. I t  is sufficient to say 
that careful examination warrants the conclusion that the findings are 
based on competent evidence. 

We find no error, and the judgment is 
Affirmed. 

THE CITY OF RALEIGH, A MUNICIPAL CORPORATION, V. T. E. HATCHER 
AND 3IABEL STOXE HATCHER, HIS WIFE: JOHN NORWOOD; ARIER- 
ICAN OIL COMPAXY, A CORPORATION; AND COUNTY OF WAKE. 

(Filed 7 January, 1942.) 

1. Pleadings 5 1 B -  
The right to demur on the ground of want of jurisdiction or for failure 

of the complaint to state a cause of action cannot be waived, but objection 
on either of these two grounds may be taken by demurrer ore tcnua at 
any time, even in the Supreme Court on appeal. C. S., 511 ( 6 ) ,  518. 
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2. Eminent Domain § f3--Municipality has power to  condemn land to 
widen State Highway within its limits. 

A petition by a municipality to condemn land upon allegations that the 
land sought to be condemned was necessary to widen a part of a State 
~ ighwafwi th in  the city limits. which project had been approved by an 
ordinance for the acquisition of such land under an agreement with the 
State Highway Commission providing that the city should secure and 
dedicate the right of may and the Highway Conmission should perform 
the construction work, is hcld to state a cause of action, since the city is 
given express author it^ by statute to condemn land for such purpose. 
C. S., 2791, 2792, 2792 ( a ) ,  3846 ( f f ) .  

3. Constitutional Law § Bc- 
The wisdom or impolicy of legislation is not 11 judicial question, and 

the courts may not say what the law ought to be, but may only declare 
what the law is. 

4. Eminent Domain 5 l b -  
When land is condemned for a public purpose the owner is entitled to 

just compensation and has a right to have damages assessed by a jury in 
a fair and impartial trial. 

APPEAL by defendants T .  E. Hatcher and wife, Mabel Stone Hatcher ;  
J o h n  Norwood and American Oil Company, respondents, from Thomp- 
son, J., a t  September Term, 1941, of WAKE. Aff~rmed. 

This is a special proceeding brought by petitioner, instituted before 
the clerk of the Superior Court of Wake County, N. C., by plaintiff, a 
municipal corporation, against the defendants, T. E. Hatcher and wife, 
Mabel Stone Hatcher, who own in  fee simple t i t h  to certain lots i n  the 
city of Raleigh, N. C., and others who have an  i ~ t e r e s t  in the same, to  
condemn said lots for  street purposes. 

The  defendants filed answers. I n  the answer of T. E. Hatcher and 
Mabel Stone Hatcher is the following: "Answering paragraph 10, these 
defendants admit that  the plaintiff is unable to acquire title to the prop- 
erty of these defendants without resorting to  condemnation proceedings. 
I t  is denied tha t  these defendants are unwilling to sell their property to 
the plaintiff, provided plaintiff pays to these defendants its present fa i r  
value. . . . That  the plaintiff, the city of Raleigh, has been unable 
to acquire title to the property of these defendants for the sole reason 
that  i t  is unwilling to pay the defendants its present f a i r  value. Where- 
fore, having fully answered petition filed herein, these defendants pray 
the Court in the e ~ e n t  condemnation of their property is ordered that  
they be paid its present value and that  the costs in this action be taxed 
against the plaintiff." 

J o h n  Norwood and American Oil Company in their answer say, in 
pa r t :  "That these defendants do not have sufficient knowledge or infor- 
mation to form a belief as to the allegations of p ~ r a g r a p h  7 of the com- 
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plaint, and, therefore, deny the same; and in this connection the defend- 
ants allege that, as affirmatively appears from the resolution, Exhibits 
A and B, and from the allegations of paragraph 7 itself, the plaintiff is 
seeking to condemn certain property not for its own purposes but for 
those of the State Highway Commission, and that, therefore, the plaintiff 
does not have a right to proceed under C. S., 2791; and that, further- 
more, even if the plaintiff would have a right to proceed, it affirmatively 
appears from the complaint that the plaintiff has failed to follow the 
provisions of law relating to condemnation. . . . That the defend- 
ant, John Norwood, is the agent of American Oil Company in Wake 
County and that said station has a value to this defendant, over and 
above the profits made thereat, since the station is well located and is 
an advertisement and a creator of good will for other business of this 
defendant in Wake County; that by reason of the facts hereinabove set 
forth, the interest of this defendant in said property (even leaving out 
of account the good will and advertising value) has a present market 
value of at  least the sum of $6,000.00. and that the value of this defend- 
alit7s interest to this defendant himself (because of the advertising and 
good will value) is at  least the sum of $8,000.00. . . . Wherefore, 
these defendants pray: 1. That this proceeding be dismissed at  the cost 
of plaintiff. 2. That if the proceeding be not dismissed, the plaintiff be 
required to pay the defendant, John Norwood, the value of his interest 
in the property described in paragraph 3 of the complaint. 3. That the 
interest of the defendant, John Norwood, in said property be fixed at  
a t  least the sum of $6,000.00, and that the defendant, John Norwood, 
recover said amount from plaintiff. 4. That, if the defendant, John 
Norwood, be not permitted to recover from the plaintiff, then said de- 
fendant, John Norwood, recover from the defendants, T. E. Hatcher 
and wife, Mabel Stone Hatcher, the sum of $8,000.00, and that said 
recovery be a lien upon such compensation as the city may be required 
to pay for said property." For an understanding of the case the answers 
need not be set forth in full. 

The petitioner presented an Order to Condemn said land before the 
clerk of the Superior Court of Wake County, N. C., who refused to sign 
same, whereupon the petitioner excepted and appealed to the Superior 
Court. 

The order of the court below is as follows: "This cause coming on to 
be heard and having been heard on appeal from the Clerk of the Superior 
Court before His Honor, C. E. Thompson, Judge Presiding, and it 
appearing to the Court that the respondents and all of them having filed 
answers, and that the respondents, John Norwood and American Oil 
Company, demurred to the petitioner's petition as fully set out in the 
seventh paragraph of their Answer; that the respondents, T. E. Hatcher 
and Mabel Stone Hatcher, by and through their attorney, demurred 
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ore tenus at the hearing on the ground that thc petition filed did not 
state a cause of action; and the Court being of the opinion that the 
petition filed herein states a cause of action: Now, Therefore, I t  is 
Ordered, Adjudged and Decreed that the demurrer of the respondents 
be, and the same is hereby overruled and dismissed; and I t  is Further 
Ordered that said proceedings be remanded to the Clerk of the Superior 
Court, and that he be, and he is hereby ordered to proceed therewith as 
provided by law. This 25th day of September, 1!)41. C. E. Thompson, 
Judge Presiding." 

To the foregoing order overruling demurrers of the respondents and 
remanding the cause to the clerk of the Superior Court, the respondents, 
T. E. Hatcher and wife, Mabel Stone Hatcher, John Norwood and 
American Oil Company, excepted, assigned error and appealed to the 
Supreme Court. The other material matters will be set forth in the 
opinion. 

W i l b u r  H. Royster  for petitioner, C i t y  of Rale<'gh. ' 

T. L a c y  Wi l l iams  for respondents, T .  E. and N a b e l ~ S t o n e  Hatcher. 
Royal l ,  Gosney & S m i t h  for respondents, J o h n  Norwood and American 

Oil Company .  

CLARKSON, J. The question involred : Did his Honor err in over- 
ruling respondents' demurrers ore tenus to petitioner's petition for fail- 
ure to state a cause of action? We think not. 

N. C. Code, 1939 (Michie), sec. 511, is as follows: '(The defendant 
may demur to the complaint when it appears upon the face thereof, 
either that :  . . . (6) The complaint does not state facts sufficient to 
constitute a cause of action." 

Section 518 : "If objection is not taken either hy demurrer or answer 
the defendant waives the same, except the objections to the jurisdiction 
of the court and that the complaint does not state facts sufficient to con- 
stitute a cause of action." 

As to the two exceptions mentioned in this section there can be no 
waiver, and objections may be made at  any time. Johnson v. Finch ,  
93 N .  C., 205 (208) ; Halstead v. Mullen,  93 N. C. 252 (255) ; Gurganus 
v. McLawhorn,  212 N .  C., 397. The want of jurisdiction and the failure 
of the complaint to state facts sufficient to constitute a cause of action 
cannot be waived and may be taken advantage of at  any time even in 
the Supreme Court. This can be done by demurrer, in writing or ore 
tenus. T u c k e r  v. Baker ,  86 N .  C., 1 ;  Clements v. Rogers, 91 N .  C., 63 
(64) ; H u n t e r  v. Yarborough,  92 1C'. C., 68 (70) ; Rnozules I!. R. R., 102 
N. C., 59 (62). 

The petitioner contends that respondents demur solely "Upon the 
ground that it affirmatively appears upon the face of the petition that 
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the State Highway Commission and not the City of Raleigh is the proper 
plaintiff, for that the plaintiff in paragraph No. 7 of its Petition deems 
it necessary 'to widen U. S. Highway #64 to the City Limits of Raleigh 
from the junction of Tarboro Street and U. S. Highway #64 to the 
City Limits,' and nowhere in petitioner's petition does i t  allege that it 
brings this condemnation proceeding to widen a street; and respondents 
further demur on the grounds that the City Ordinance or Resolution, 
adopted October 9, 1940, made 'Exhibit A' of petitioner's petition, no- 
where sets out that U. S. Highway #64 is a Street in the City of Raleigh, 
and the City has no right to widen an United States Highway or State 
Highway under the power of Eminent Domain." 

The petition sets forth: "7. That pursuant to the powers granted 
municipalities, Public Laws of 1917, Chapter 136, Sub-chapter 4, Sec. 1 
(C. S., Sec. 2791), corporate plaintiff deeming it necessary and for the 
best interest of the public to widen U. S. Highway No. 64 within the 
City limits of Raleigh from the junction of Tarboro Street and U. S. 
Highway No. 64 to the city limits by securing and dedicating the right 
of way necessary for such widening, duly and in good faith enacted and 
adopted an Ordinance for said purpose on October 9, 1940, a copy of 
which ordinance is hereto attached, marked Exhibit A, and made a part 
of this complaint as if set out in full; and that said ordinance authorized 
and directed the Mayor and City Clerk to execute on the part of the 
City such agreements as are necessary to carry out the intent and purpose 
of said ordinance, a copy of said ordinance being hereto attached and 
marked Exhibit B." 

The ordinance sets forth, in part:  "Whereas, that part of said high- 
way which now enters the limits of the city is narrow and congested, and 
is considered unsafe and hazardous for the traffic at  the present time, 
and will, when said additional roadway is constructed, be totally inade- 
quate to serve the increased traffic, and Whereas, the said State High- 
way and Public Works Commission has indicated its willingness to 
continue the widening and construction of said highway within the city 
limits, from the city limits to the junction of the Poole Road and U. S. 
Highway No. 64, provided the City will furnish a right of way; now, 
therefore, Be It  Resolved By the Board of C'ommissioners of the City o f  
Raleigh: 1. That the City will, in consideration of the construction and 
widening of U. S. Highway No. 64 by the State Highway and Public 
Works Commission, secure and dedicate the right of way necessary to 
comply with plans to be approved by the State Highway and Public 
Works Commission, within the limits of the city, from the junction of 
Tarboro St. and U. S. Highway NO. 64 to the City Limits, the said 
right of way to be secured and dedicated under the authority given by 
Section 2791 of the Consolidated Statutes, and Article V, Section I, 



618 I N  T H E  SUPREME COURT. [220 

Sub-sections (1) (z )  and Article XV, Section L of the City Charter. 
2. That the securing and dedication of said right of way as herein pro- 
vided for be, and the same is hereby declared to bl? a public purpose, and 
for the best interests of the City of Raleigh." 

The ordinance passed on 9 October, 1940, sets forth, in part:  
"Whereas, the City has attempted to negotiate with other owners of 
property within the area to be secured for said right of way, and has 
made offers for said property which the City deems reasonable and 
proper, which offers have been refused by the saic property owners," etc. 

N. C. Code, supra, see. 2791, is as follows: "When in the opinion of 
the governing body of any city, or other board, commission, or depart- 
ment of the government of such city having and exercising or desiring 
to have and exercise the management and control of the streets, water, 
electric light, power, gas, sewerage or drainage systems, or other public 
utilities, parks, playgrounds, cemeteries, wharves, or markets, open-air 
or enclosed, which are or may by law be owned and operated or here- 
after acquired by such city or by a separate association, corporation, or 
other organization on behalf and for the benefit of such city, any land, 
right of way, water right, privilege, or easement, sither within or outside 
the city, shall be necessary for the purpose of opening, establishing, 
building, widening, extending, enlarging, maintaining, or operating any 
such streets, parks, playgrounds, cemetery, water, electric light, power, 
gas, sewerage or drainage systems, wharves, or other public utility so 
owned, operated, and maintained by or on behalf of any such city, such 
governing body, board, commission, or department of government of such 
city may purchase such land, right of way, water right, privilege, or 
easement from the owner or owners thereof and pay such compensation 
therefor as may be agreed upon." 

Section 2792 : "If such governing body, board, commission or depart- 
ment of the government of such city are unable t:, agree with the owners 
thereof for the purchase of such land, right of way, pririlege, or ease- 
ment, for the purposes mentioned in the preceding section, or for a site 
for city hall purposes, condemnation of the same for such public use may 
be made in the same manner and under the same vocedure as is provided 
in chapter Eminent Domain, article 2 ;  and the determination of the 
governing body, board, commission, or department of government of 
such city of the land necessary for such purpose shall be conclusive." 

Section 2792 (a)  : "It is the intention of this law that the powers 
herein granted to cities for the purpose of imp-oving their streets and 
improving their drainage and sewer conditions shall be in addition and 
supplementary to those powers granted in their vharter, and in any case 
in which the provisions of this law are in conflict with the provisions 
of any local statute or charter, then the governing body of any such 
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municipality may in its discretion proceed in accordance with the pro- 
visions of such local statute or charter, or, as an alternative method of 
procedure, in accordance with the provisions of this law." 

Section 3846 (ff) : "When any portion of the state highway system 
shall run through any city or town and it shall be found necessary to 
connect the state highway system with improved streets of such city or 
town as may be designated as part of such system, the state highway 
commission shall build such connecting links, the same to be uniform in 
dimensions and materials with such state highway; Provided, however, 
that whenever any city or town may desire to widen its streets which 
may be traversed by the state highway, the state highway commission 
may make such arrangements with said city or town in connection with 
the construction of said road as, in its discretion, may seem wise and 
just under all the facts and circumstances in connection therewith: 
Provided further, that such city or town shall save the state highway 
commission harmless from any claims for damage arising from the con- 
struction of said road through such city or town and including claims 
for right of way, change of grade line, and interference with public- 
service structures. And the state highway commission may require such 
city or town to cause to be laid all water, sewer, gas or other pipe lines 
or conduits, together with all necessary house or lot connections or 
services to the curb line of such road or street to be constructed," etc. 

We think the petition of plaintiff sets forth the facts fully to entitle 
it to condemn the land in controversy. From the above statutes the 
city of Raleigh, Tu'. C., had the power and authority to condemn this 
land, which is wholly within its limits, for a street. I t  was discretionary 
with it, and we see no abuse of this discretion. The fact that the State 
Highway and Public Works Commission has indicated a willingness to 
aid in the construction of the street within the city limits and reliere 
the city, is for its benefit and in no way abridges plaintiff's power and 
authority to condemn the land. I n  fact, section 3846 (ff), supra, gives 
the power and authority. 

I n  Shufe  v. Monroe, 187 N .  C., 676 (683)) it is written: "The Anglo- 
Saxon holds no material thing ,dearer than the ownership of land; his 
home is termed his 'castle.' Although there is nothing in the Constitu- 
tion of Xorth Carolina that expressly prohibits the taking of private 
property for public use without compensation (the clause in the United 
States Constitution to that effect applies only to acts by the United 
States and not to the government of the State), yet the principle is so 
grounded in natural equity and justice that it is a part of the funda- 
mental law of this State that private property cannot be taken for 
public use without just compensation. Johnston v. Rankin, 70 N. C., 
555. I n  the instant case the statute of the city of Monroe provides the 
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method, and this must ordinarily be followed. The Legislature has 
granted this power, and we can only follow the mandate in the manner 
and way set forth in the act. Long v. Rockingham, ante, 204." Reed 
v. Highway Corn., 209 N.  C., 648 (654) ; Ivester v. Winston-Salem, 215 
N.  C., 1 ( 5 ) .  

I n  the Reed case, supra, at  p. 655, speaking t 3  the subject, we find: 
"Wisdom or impolicy of legislation is not judicial question, Sidney 
Spitzer & CO. v .  Comrs. of Franklin County, 181 N .  C., 30. Policy of 
legislation for the people, not courts. Bond v. 'Town of Tarboro, 193 
N. C., 248. Courts do not say what law ought o be, but only declare 
what i t  is. S .  v.  Revis, 193 N.  C., 192." 

Plaintiff had the power and authority to condemn this land for street 
purposes. The land is taken for a public purpose, therefore the city 
must pay "just compensation" to the owners. 9); the parties could not 
agree upon a price, defendants are entitled to a fa i r  and impartial t r ial  
by jury, sometimes termed the Palladium of our civil right, to assess the 
i( just compensation" to be paid. 

F o r  the reasons given, the judgment of the court below is 
Affirmed. 

ALAN TURNER AND GREENSBORO COLLEGE ALlJMNZ ASSOCIATIOX. 
INC., v. MRS. MINNIE H. GLENN; 5. V. FULTON AND WIFE, KATE 
KELLY FULTON; LAURA P. HODGIN AND HZSBAND, S. A. HODGIN; 
PURVIS H. BEESON; C.  R. WHARTON; L. C. PENRY AND WIFE, 
MARTHA J. PENRY; AND A. K. MOORE, RECEIVER OF A. K. MOORE 
REALTY COMPANY. 

(Filed 7 January, 1942.) 

1. Deeds § 16- 
The fact that the use of property contiguous to :i residential subdivision 

has changed from residential to business purposes does not affect the 
enforceability of restrictive covenants within the ;subdivision. 

2. Registration g 2- 
No notice, however full and formal, will take the place of registration. 

3. Deeds 5 16: Frauds, Statute of, § 9- 
The servitude imposed by restrictive covenants is a species of incorpo- 

real right constituting an interest in land witbin the purview of the 
statute of frauds, and a restrictive covenant may not rest in parol. 

4. Deeds § 16: Registration 8 l- 
Restrictive covenants must be registered in order to be binding upon 

subsequent purchasers, and therefore advertisements published in local 
papers tending to show a general scheme of development of a subdivision 
are incompetent to establish restrictive covenants. 
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5. Deeds $ 16: Frauds,  Statute  of, 8 9- 
Since restrictive covenants may not rest in parol, oral statements by 

officers of the corporate owner of a subdivision tending to show a general 
scheme of development are  incompetent to  establish restrictive covenants. 

6. Deeds 9 16: Registration 8 2- 
Reference in a deed to a map of the subdivision incorporates such a 

map for a more particular description, but does not bind the owner to  sell 
lots therein in accordance with the scheme of development laid down on 
the map, and therefore such reference is ineffective as  notice to subse- 
quent purchasers that  the land is subject to restrictive covenants and 
does not impose such restrictions upon land purchased by them. 

7. Registration 8 2- 
A purchaser is  charged with notice of the contents of every recorded 

instrument constituting a link in his chain of title and is put on notice 
of any fact or circumstance affecting his title which any of such instru- 
ments would reasonably disclose. 

8. Same- 
A subsequent purchaser is  chargeable with notice of restrictive cove- 

nants only if a deed constituting a link in his chain of title sets them 
forth or refers to  a recorded instrument which sufficiently describes them, 
but he is  not required to investigate collateral conveyances of any of 
his predecessors in title. However, in the instant case investigation of 
collateral conveyances would have failed to give notice of covenants 
restricting the use of lots in the vicinity to  residential purposes. 

9. Deeds 5 16: Registration § -Reference in deed t o  "usual restrictions" 
held insufficient t o  impose restrictions to  use fo r  residential purposes. 

Plaintiffs severally acquired titles to lots in a subdivision by purchase 
a t  foreclosure of deeds of trust executed by the developer of the property. 
The deeds of trust respectively stipulated that the lot embraced therein 
mas subject to  "customary restrictions" and "usual restrictions" imposed 
by the developer in conveyances in that section of the subdivision. There 
was no other reference in any deed constituting a link in plaintiffs' respec- 
tive chains of title to restrictive covenants. Held:  The references are 
insufficient to  give notice of restrictive covenants limiting the use of the 
property to  residential purposes, and plaintiffs acquired title free from 
any restrictions. 

10. Same-In instant  case, investigation of collateral conveyances of devel- 
oper would not have given ndtice of restrictive covenants. 

Instruments in plaintiffs' respective chains of title stipulated that  the 
lot conveyed was subject to usual or customary restrictions placed by 
the developer on property similarly situated in the subdivision. H e l d :  
Even if plaintiffs were charged with notice of restrictive covenants in 
collateral conveyances by the developer, in the instant case investigation 
of such collateral conveyances would not give reasonable notice of cove- 
nants restricting the use of the property to residential purposes, since 
owners of lots adjacent to plaintiffs' lots had purchased a t  foreclosure 
of a purchase money deed of trust executed by the developer which con- 
tained no restrictions, and their lots had been zoned by the municipality 
for business purposes and were then in use for such purposes. 
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11. Deeds § 16: Estoppel 9 9- 
-4n officer and salesman of the corporate developer of a subdivision who 

is without authority to make conveyance, with or without restrictive 
covenants and who later individually acquires a lot in the subdivision 
free from restrictire covenants, is not estopped to deny the existence of 
such restrictions as to his lot as against owners of other lots in the snb- 
division whose deeds contain no stipulation binding the developer to insert 
like restrictions in deeds to other property in th,? subdivision. 

CLARKSON, J., dissents. 
SEAWELL, J., concurring in result. 

APPEAL by plaintiffs from Pless, Jr., J., a t  April Civil Term, 1941, of 
GUILFORD. Reversed. 

This action was instituted by plaintiffs to obtain a decree that  plain- 
tiffs own certain property in  the subdivision known as Sunset Hil ls  in 
Greensboro free and clear of any restrictive cover~ants and to remove the 
cloud upon their title to  such property caused by the claims of other 
property owners within the subdivision that  such restrictions exist. The 
defendants, answering, deny the material allegations of the complaint 
and allege, by way of cross action, that  Sunset Hills was developed under 
a general uniform plan or scheme under which restrictive covenants 
were imposed upon all of the lots within the subdivision and praying 
that  plaintiffs be required by order of court to observe and abide by such 
restrictive covenants uniformly adopted under said plan. They further 
allege that  the plaintiff Turner, by his conduct and representations as an 
officer and sales agent of the original corporate owner, is estopped to 
assert the absence of restrictive covenants. 

I n  1924 A. K. Moore Realty Company purchased a tract of unim- 
proved land containing 214 acres, located in the western part  of Greens- 
boro, for the purpose of development and sale. I t  laid out streets, side- 
walks and public parks and subdivided the land into 596 lots. Some of 
the streets and sidewalks were paved and water,  sewer and gas mains 
were installed. The development was divided into five sections. A map 
thereof showing all 5 sections and indicating the location of streets, the 
size and number of the lots and like informatioi  was prepared. This 
map  was recorded 29 March, 1926. Later, maps of each of the several 
5 sections were prepared and such sectional maps were recorded in  the 
office of the register of deeds of Guilford County in 1935. The sub- 
division was known and designated as Sunset Hills. 

Plaintiff Turner owns Lots Nos. 4 and 5 in Iilock 1, Section 1, and 
plaintiff Greensboro College A l u m n ~  Association, Inc., owns Lot No. 6 
in said block and section. These lots face on Xiidison Avenue and are 
located near the easterly bounds of said subdivision nearest Greensboro. 
The defendants severally own lots in said development adjacent to or i n  
the vicinity of the lots owned by plaintiff. They are made parties 
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defendant individually and as a class representing all other property 
owners in said subdivision holding deeds containing restrictive covenants. 

The Realty Company sold and conveyed a large number of the lots 
within the development "subject to certain restrictions as to the use 
thereof, running with said land by whomsoever owned until May 1st.) 
1949 ; said restrictions, which are expressly assented to by the purchaser 
in accepting this deed, being as follows, to-wit :" The restrictions which 
follow are 10 in number and relate to the location of the residences upon 
the property, the kind and type of building that may be erected, the 
minimum cost thereof, and the like, including a restriction against 
alienation to persons of Negro descent and limiting the use of property 
to residential purposes. 

The Realty Company executed a purchase money mortgage on said 
tract of land. Said mortgage was foreclosed and all lots which had not 
theretofore been released were sold free of any restrictive covenant. 
These lots, approximately 100 in number, are scattered throughout the 
development. 

I n  1929 said company execufed a trust deed conveying a number of 
lots in said subdivision. This trust deed was foreclosed and the lots 
therein conveyed were sold free of restriction. These include Lot KO. 10 
in Block 3, Section 1, diagonally across Madison Avenue from the prop- 
erty of plaintiffs. This lot is now being used for business purposes, the 
building being erected in 1935. I t  also included Lot No. 20, Block 2, 
Section 1, directly across hycock Street from Lot Yo. 4 owned by plain- 
tiff Turner. This lot is now owned by defendant Wharton. 

I n  1930 said company executed a trust deed conveying 17 lots as 
security for an indebtedness. This trust deed, which included no re- 
strictive covenants, was foreclosed and the property was conveyed with- 
out restriction. The lots thus conveyed included Lot No. 7, Block 1, 
Section 1, adjoining the lot owned by plaintiff Alumnae Association. 
This lot was acquired by mesne conveyances by one Beeson in 1934 and 
he has erected a business structure thereon. 

I n  1927 said company executed a trust deed on Lot KO. 4, Block 1, 
Section 1. This trust deed w8s foreclosed and said lot was purchased 
by plaintiff Turner in 1936. The trust deed and the deed to Turner 
contained the following: "The above described property is conveyed 
subject to all outstanding and unpaid taxes and assessments and subject 
also to the usual restrictions of the use and reservations placed by A. K. 
Moore Realty Company on property similarly situated in Sunset Hills." 

I n  1927 said company also executed a mortgage on Lot No. 5, Block 1, 
Section 1. This mortgage was likewise foreclosed and said lot was pur- 
chased by plaintiff Turner in 1936. The deed of trust and the deed to 
Turner contained the following: "Subject to customary rkstrictions of 
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the use and reservations reserved by A. K. Moore Realty Company in the 
conveyances of lots fronting Madison Avenue . n  Block 1, Section 1, 
Sunset Rills." 

I n  1927 said company likewise executed a mortgage on Lot KO. 6, 
Block 1, Section 1. This mortgage was foreclosed and the lot was pur- 
chased by plaintiff Alumna Association in 1935. The deed of trust and 
the deed to the Alumna Association contained the same stipulation which 
was incorporated in the deed to Lot No. 5. 

When the cause came on to be heard in the court below issues were 
submitted to and answered by the jury in favor of defendants. The first 
issue was as to whether Sunset Hills was developed pursuant to a general 
plan under which restrictive conveyances were inserted in deeds to pur- 
chasers. The second issue and the answer thereto was as follows: 

"2. I f  so, were the lots of the plaintiffs described in the complaint 
made subject to restrictive covenants by A. K. M3ore Realty Company? 

"Answer : Yes." 
The jury further found that no substantial ra~lical and fundamental 

changes have taken place in the subdivision which would render the lots 
in the immediate neighborhood unsuitable for residential purposes and 
that plaintiff Turner is estopped to assert a right to the unrestricted use 
of said lots. 

From judgment on the verdict plaintiffs appealed. 

Hoyle LG Hoyle and Frnzier & Frazier for p l a i ~ t i f s ,  appellants. 
C .  R. V'harton and Andrew Joyner, Jr., for defendanfs, appellees. 

BARNHILL, J. Plaintiffs' contention that there have been radical 
changes in the immediate neighborhood such as wcluld render their prop- 
erty unsuitable for residential purposes by reason of the development of 
a subdivision north of and across the street from their property as a 
business settlement is answered adversely to them b : ~  Brenizer v. Stephens, 
ante, 395. The court properly excluded any evidence in respect thereto. 

Whether restrictive covenants were inserted in deeds executed by the 
land company for lots located within the subdi~Gion as a part of a 
general scheme and for the benefit of all is seriously debated. This ques- 
tion might give us serious concern were it necessary to decide the same. 
However, on this record, we may confine our consideration to the decision 
of one question: ,4re the lots owned by plaintiffs located in Sunset Hills 
subject to restrictive covenants which prohibit their use for business 
purposes? This question must be answered in the negative. 

The Connor Act, C. S., 3309, is firmly imbedded in our law. I t s  
wisdom has clearly demonstrated itself in the certainty and security of 
titles in this State which the public has enjoyed since its enactment. I t  
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is necessary in the progress of society, under modern conditions, that 
there be one place where purchasers may look and find the status of title 
to land. Hence, in applying this act it has become axiomatic with us 
that "no notice, however full and formal, will take the place of registra- 
tion." Austin v. Staten, 126 N .  C., 783; Fertilizer Co. v. Lane, 173 
K. C., 184, 91 S. E., 953; Wood v. Lewey, 153 N .  C., 401, 69 S. E., 268; 
Harris v. Lumber Co., 147 N .  C., 631; Blaloclc v. Strain, 122 N .  C,, 283; 
Buchannn v. Clark, 164 N .  C., 56, 80 S. E., 424; Blacknall v. Hancock, 
182 N .  C., 369, 109 S. E., 72; Davis v. Robinson, 189 N. C., 589, 127 
S. E., 697; Lanier v. Lumber Po., 177 N .  C., 200, 98 S. E., 593; Mc- 
Clure v. Crow, 196 X. C., 657, 146 S. E., 713; Smith v. Turnage- 
Window Co., 212 N .  C., 310, 193 S. E., 685. 

The servitude imposed by restrictive covenants is a species of incorpo- 
real right. I t  restrains the owner of the servient estate from making 
certain use of his property. I t  is an interest in land, conveyance of 
which is within the statute of frauds. Such restraint may not be effec- 
tively imposed except by deed or other writing duly registered. Davis 
v. Robinson, supra; Hall v. Misenheimer, 137 K. C., 183; Drake v. 
Howell, 133 N .  C., 162. 

Where land is laid out in lots, some of which were conveyed by deeds 
containing uniform restrictions, the grantor agreeing orally as a part 
of the consideration for the purchases to impose a similar restriction in 
each subsequent deed made for the remaining lots, such oral agreement 
constitutes a contract for the sale of an interest in land, and is not 
enforceable in equity in the absence of some note or memorandum thereof 
signed by the party to be charged. Syrague v. Kimball, 213 Mass., 380, 
100 N. E., 622, 45 L. R. A. (N. S.), 962. Restrictive covenants cannot 
be established by parol evidence or otherwise save by a recordable instru- 
ment containing adequate words so unequivocally evincing the party's 
intention to limit the free use of the land that its ascertainment is not 
dependent on inference, implication or doubtful construction. Thomp- 
son, Real Property, Vol. 7, p. 64; Holliday z.. Sphar, 282 Xy., 45, 89 
S. W. (2d), 327. 

A purchaser is chargeable with'notice of the existence of the restriction 
only if a proper search of the public records would have revealed it and 
it is conclusively presumed that he examined each recorded deed or 
instrument in his line of title and to know its contents. Acer v. West- 
cotf, 46 N.  Y., 384, 7 Am. Rep., 355; CoJumbia College v. Thacher, 87 
N. Y., 311, 41 Am. Rep., 365; McPherson v. Rollins, 107 N .  H., 363, 
14 N. E., 411 ; Thompson, Real Property, Vol. 7, p. 106. If the restric- 
tive covenant is contained in a separate instrument or rests in parol and 
not in a deed in the chain of title and is not referred to in such deed a 
purchaser, under our registration law, has no constructive notice of it. 
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I t  follows that evidence admitted by the court as to oral statements 
made by officers of the Realty Company and as to advertisements pub- 
lished in local papers tending to show a general scheme of development 
of Sunset Hills was incompetent. I t  has no bearing upon the question 
presented. 

I n  so holding we are not inadvertent to decisions in other jurisdictions 
contra. The distinction rests in the provisions of the Connor Act. 

L4 deed which makes reference to a map or plat incorporates such plat 
for the purpose of more particular description but does not bind the 
seller, nothing else appearing, to abide by the scheme of division laid 
down on that map. The purchaser has no right to understand or believe 
from such reference that the grantor will in his f~ ture conveyances abide 
by such plan of division. See Snyder v. Heat?,, 185 N .  C., 363, 117 
S. E., 294, and Thomas v. Rogers, 191 N. C., 736, 133 S. E., 18. 

No  covenant that the owner will not sell its land except in parcels 
delineated upon a map of record and with reference to which certain 
lots have been sold is implied by the making of such map and the sale 
of certain lots shown thereon, and the right of the owner to dispose of 
unsold portions of his lots singly or in bulk or by subdividing them into 
smaller parcels and selling, them in such parcel:$ is complete. Herold 
v. Columbia Investment & Real Estate Co., 14 L. R. A. (N. S.), 1067, 
67 Atl., 607, 16 *4m. Cas., 580. See also Anno., 57 A. L. R., 764. Such 
covenants cannot be implied from the mere making and filing of the 
map showing the different subdivisions, or by selling lots in  conformity 
therewith. Farquharson v. Scoble, 38 Cal. App., 680, 177 Pac., 310, 14 
L. R. A. (N.  S.), 1067; Gardner v. Xoffift, 95 A. L. R., 452. 

Hence, it follows that any reference to the maps of record contained 
in the deeds to plaintiffs or in deeds in their line of title was not SUE- 
cient to give notice of the alleged restrictions or to impose such restric- 
tions upon the land purchased by them. 

The Realty Company admittedly took title tcl the property free of 
restriction. No deed in the chain of title to either of the lots owned by 
plaintiff sets forth any particular restrictions or reservations and no 
reference is made to any other instrument of re1:ord which sufficiently 
discloses what are the "customary restrictions in conveyances of lots 
fronting Madison Avenue in Block 1, Section 1, ;Sunset Hills," or what 
are the "usual restrictions of the use and reservations placed by A. K. 
Moore Realty Company on property similarly situated in  Sunset Hills." 
Notwithstanding the general provision in the deeds of the plaintiffs they 
took without notice of any restrictions or reservavions such as would be 
binding on them. 

As stated, it is the duty of a purchaser of land to examine every 
recorded deed or instrument in his line of title snd he is conclusively 
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presumed to know the contents of such instruments and is put on notice 
of any fact or circumstance effecting his title which either of such 
instruments reasonably discloses. H e  is not, however, required to exam- 
ine collateral conveyances of other property by any one of his prede- 
cessors in title. Even if we should so hold, the record discloses that  a 
reasonable investigation of such collateral conveyances would fai l  to 
give sufficient evidence of the alleged restrictive covenants. 

I n  such an  investigation an abstractor would naturally look to the 
conveyances of other property in  the immediate vicinity, and particularly 
to conveyances of property in Block 1, Section 1, facing on Madison 
Avenue, for information. Such investigation would disclose that  Lot NO. 
7 in Block 1, Section 1, facing on Madison Avenue adjacent to and east 
of the lots i n  controoersy, and Lot No. 20 in  Block 1, Section 2, facing 
on Madison Avenue across Aycock Street immediately west of such lots, 
and Lot No. 10 in Block 1, Section 3, diagonally across Madison Avenue, 
were all conveyed without restriction; that  Lots Nos. 7 and 10  were 
actually in use as business property and tha t  no lot in Block 1, Section 1, 
facing on Madison Avenue, was oonveyed subject to any specific restric- 
tion. Thus i t  would appear t ha t  all lots fronting Madison Avenue in 
Block 1, Section 1, as well as adjacent property, mas conveyed without 
restrictive reservation. Still further investigation would disclose that  
this particular property had been zoned by the city of Greensboro for 
business purposes. 

Hence, the court erred in declining to charge the jury as prayed by the 
plaintiffs, as follows: "Gentlemen of the jury, the court instructs you 
that, if you find the facts to be as testified to by the witnesses and as 
disclosed from the record evidence, i t  will be your duty to answer the 
second issue 'NO.' " 

We have given fulI consideration to the plea of estoppel entered by the 
defendants. Plaintiff Turner, as an  officer and salesman of the Realty 
Company, was without authority to make conveyance with or without 
restrictire corenants. The defendants accepted deeds containing no 
stipulation binding the Realty Company to insert like provisions in deeds 
to other property in the subdivision. Their titles rest in the record. 
We are constrained, therefore, to hold that  there is no sufficient evidence 
to sustain the plea. 

The plaintiffs are entitled to a decree adjudging that  they are the 
owners of the property described in the complaint free and clear of any 
restrictions against the use thereof for business purposes. 

Reversed. 

CLARKSON, J., dissents. 
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SEAWELL, J., concurr ing i n  resul t :  I concur, reluctantly, wi th  the  
result reached i n  th i s  case, upon  other  grounds. B u t  I a m  not  entirely 
i n  accord w i t h  what  is  said i n  t h e  m a i n  opinion wi th  regard t o  the  
Connor Act-C. S., 3309-as a n  exclusive i n s t r ~ l m e n t  of proof i n  show- 
i n g  the  existence of a general  uniform p lan  or  scheme i n  the  development 
of property f o r  residential purposes. I d o  not  regard i t  as  necessary t o  
decision, a n d  I th ink  we should reserve the  liberty t o  deal with the  facts  
a n d  legal principles a s  they m a y  arise i n  f u t u r e  cases. 

VICTOR S. BRYANT, EXECUTOR OF THE ESTATE OF MRS. AMANDA C. 
SMITH, DECEASED, V. MINNIE S. SHIELDS AND HUSBAND, IRA W. 
SHIELDS; DAISY E. BEASLEY AND HUSBAND, J. I. BEASLEY; MAMIE 
R. SUITT AND HUSBAND, F. L. SUITT. 

(Filed 7 January, 1942.) 

1. Deeds 9 11- 
Ancient, technical rules a s  to the effect of and importance to be given 

the several parts of a deed will not be strictly ap:plied when to do so would 
defeat the obvious intention of the parties a s  gathered from the instru- 
ment a s  a whole. 

8. Same- 
The cardinal rule in the construction of a deed is to ascertain and give 

effect to the intent of the parties a s  gathered from the language of the 
instrument construed a s  a whole, but recognized canons of construction 
and settled rules of law may not be disregarded. 

3. Same-- 
As a rule, where clauses in  a deed are  repugnant, the first in  order will 

be given effect and the latter mill be rejected. 

4. Deeds 9 13a- 
The habendum in a deed cannot introduce one who is a stranger to the 

premises to take a s  grantee except by way of remainder, since ordinarily 
the habendum relates to the quantum of the estate while the premises and 
the granting clauses designate the grantee and the thing granted. 

5. Same: Husband and  Wife 11-Deed failing t o  name wife i n  premises 
o r  grant ing clause, bu t  naming h e r  only i n  habendum does not  create 
estate by entireties. 

The deed in question named the husband in the premises, and in the 
granting clause conveyed to him and his heirs and acknowledged the 
receipt of consideration from him, but in the h(zbendunz named the hus- 
band and wife and their heirs. Held: The instrument considered a s  a 
whole does not disclose an intention to create an estate by entireties, and 
further, such construction would be a t  varianze with the rule that  a 
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stranger to the premises cannot be introduced in the habendurn to take as 
grantee except by way of remainder, which rule of construction has not 
been abrogated or modified. Midge t t  v. Brooks, 34 N. C., 145, cited and 
distinguished. 

6. Judgments 9 3% 
A final judgment, rendered on the merits, by a court of competent juris- 

diction, is conclusire of rights, questions and facts in issue, as to the 
parties and privies, in all other actions involving the same matter. 

7. Judgments 8 33d- 
Where the widow in proceedings for allotment of dower in which the 

executor and heirs-at-law are made parties, describes a particular tract 
of land which she avers was owned by her husband in fee simple, and 
asks that her dower be allotted therein, and her dower is assigned as 
prayed, and allotment confirmed by proper decree, the widow, and after 
her death her executor, is estopped from asserting that the tract of land 
was owned by entireties and that she acquired title by survivorship, the 
doctrine of re8 judicata being applicable to proceedings for allotment of 
dower. 

APPEAL by plaintiff from Frizzelle, J., at April-May Term, 1941, of 
DURHAM. Affirmed. 

This was an action to determine the title to a certain lot of land on 
Main Street, in the city of Durham. 

Amanda C. Smith, plaintiff's testatrix, was the wife of John W. 
Smith. Plaintiff alleged that by deed of C. G. Ross an estate by the 
entireties in the lot described was created, and that upon the death of 
John W. Smith title to the lot vested in Amanda C. Smith by survivor- 
ship. The material parts of the deed are as follows: 

"This deed, made this the 16th day of May, 1899, by C. G. Ross and 
wife, Nannie E. Ross, of Durham County and State of North Carolina, 
of the first part, to John W. Smith of Durham County and State of 

, of the second part:  
"Witnesseth, that said C. G. Ross and wife, Sannie  E. Ross, in con- 

sideration of Twelve Hundred and Fif ty  Dollars to them paid by John 
W. Smith, the receipt of which is hereby acknowledged, have bargained 
and sold, and by these presents do hereby bargain, sell and convey to said 
John W. Smith and his heirs and assigns, a certain tract or parcel of 
land in Durham County, State of North Carolina, adjoining the lands 
of Dr. A. G. Carr, F. C. Geer and others, bounded as follows, viz.: 
(Here follows description of the lot.) 

"To have and to Hold the aforesaid tract or parcel of land, and all 
appurtenances thereunto belonging to the said John W. Smith and wife, 
Amanda C. Smith, and their heirs and assigns, to their only use and 
behoof forever." 

John W. Smith died 6 December, 1923. I t  appeared in evidence that 
in February, 1924, the executors and trustees under the will of John W. 
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Smith instituted action asking the advice of the court as to their duty 
with respect to the real property of which John W. Smith died seized. 
Smanda C. Smith was made party to this action and filed no answer. 
Judgment was rendered as prayed. In Bugust, 1924, Amanda C. Smith, 
who had dissented from the will, filed petition for the allotment of her 
dower as widow of John W. Smith in the lands of which he died seized. 
She alleged that he was owner in fee of several parcels of real property, 
which she described, including the lot now claimed by the plaintiff. The 
executors and heirs of John W. Smith were made parties. Judgment 
was rendered according to her petition, and tho dower allotted to her 
included the lot in question. The dower allotment was duly confirmed 
by the decree of the court. 

I n  March, 1925, in the action instituted February, 1924, hereinbefore 
referred to, motion was made by these defendants, who are the heirs of 
John W. Smith, for the discharge of the executors and trustees under the 
will of John W. Smith and for the conveyance to the defendants of the 
real property of John W. Smith. Amanda C. Smith was served with 
notice of the motion and filed answer admitting that she had taken dower 
in the lands of John W. Smith. Judgment was rendered in accordance 
with defendants' motion, and the executors and trustees were directed to 
convey to the defendants all the real property of John W. Smith, subject 
to the dower interest therein of Amanda C. Smith. Deed was executed 
as directed. 

I n  1929, Amanda C. Smith instituted action against these defendants, 
alleging that she was life tenant in the real property allotted to her as 
dower, and asking that defendants, remaindermen, be required to com- 
pensate her for improvements put on this property. She also asked 
for a sale of the lands. Defendants' demurrer was overruled and de- 
fendants appealed to the Supreme Court. The Supreme Court held she 
was not entitled to recover for improvements, a3 they were voluntarily 
made "and she knew she had only a life estate," but held she could main- 
tain action for sale of the property for reinvestnient, upon proper show- 
ing. Smith v. Suitt, 199 N. C., 5, 153 S. E., 602. Subsequently 
Amanda C. Smith took a nonsuit in that action. 

Amanda C. Smith died 5 March, 1939. I n  November, 1939, plaintiff, 
executor of her last will and testament, instituted this action claiming 
that she had acquired title in fee to this lot by survivorship, under the 
Ross deed. Defendants denied that Amanda C'. Smith took any title 
under this deed, except right of dower, and furtker alleged that Amanda 
C. Smith and her executor were estopped by the iudgments referred to. 

Judgment of nonsuit was entered by the trial judge, who based his 
ruling upon both grounds set up in the answer. 

Plaintiff appealed. 
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, 
Marshall T .  Spears and John D. McConnell for plainz'if, appellant. 
Basil M.  Watkins for defendants, appellees. 

DEVIN, J. The court below ruled that plaintiff's action to establish 
title to the lot in  question could not be maintained for two reasons, (1)  
because the deed to John W. Smith, upon which plaintiff based his claim, 
did not create an estate by the entireties so as to vest the title in Amanda 
C. Smith, the survivor, and (2)  because in any event Amanda C. Smith 
was estopped by judgment from claiming title in  fee. Plaintiff's appeal 
challenges the correctness of the court's ruling on both grounds. 

1. The characteristics of an estate by the entireties were defined by 
Blackstone as follows: "If an estate in fee be given to a man and his 
wife they are neither properly joint tenants nor tenants in  common; for 
the husband and wife being considered one person in law they cannot 
take the estate by moieties, but both are seized of the entirety per tout 
et non per my, the consequence of which is that neither the husband nor 
the wife can dispose of any part without the assent of the other, but the 
whole must remain in the survivor." 2 BI., 182. The incidents of this 
anomalous estate were discussed by Walker, J., in Moore v. Trust Co., 
178 N. C., 118, 100 S. E., 269. 

Did the Ross deed create an estate by the entireties in John W. Smith 
and Amanda C. Smith, his wife? The premises and the conveying clause 
of the deed designate the grantee as John W. Smith. The payment of 
the consideration by John W. Smith is acknowledged, and the conveyance 
is to John W. Smith and his heirs. I n  the habendum clause these words 
appear, "to the said John W. Smith and wife, Amanda C. Smith, and 
their heirs." 

I t  may be observed that the technical rules anciently devised for the 
construction of the several parts of a deed are not to be strictly applied 
if to do so would defeat the obvious intention of the grantor. The prin- 
ciple is also established that for the purpose of ascertaining the intent 
of the maker all parts of the deed should be considered, but in doing so 
recognized canons of construction and settled rules of law may not be 
disregarded. Boyd v. Campbell, 192 N.  C., 398, 135 S. E., 121; Heyer 
v. Bulluck, 210 N.  C., 321, 186 S. E., 356; Williamson v. Cox, 218 
N .  C., 177, 10 S. E. (Zd), 662. 

I t  was said by Adams, J., in Benton 9. Lumber Co., 195 N.  C., 363, 
142 S. E., 229, that the entire deed must be considered and such con- 
struction of particular clauses adopted as will effectuate the intention of 
the parties, and that if terms are contradictory the first in order will be 
given effect to the exclusion of the last. "As a rule if there are repug- 
nant clauses in a deed the first will control and the last will be rejected." 
Boyd v. Campbell, supra; Seawell v. Hall, 185 N.  C., 80, 116 S. E., 189; 
12 Am. Jur., 566; Wilkins v. Norman, 139 N. C., 40, 51 S. E., 797. 
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The usual office of the habendum in a deed is to define the extent of 
the ownership in the thing granted to be held and enjoyed by the grantee 
(26 C. J. S., 200, 431) ; to lessen, enlarge, explain, or qualify the estate 
granted in the premises (Seawell v. Hall, supra ) ; but not to contradict 
or be repugnant to the estate granted therein (Bryan v. Eason, 147 
N.  C., 284, 61 S. E., 71), though the habendum clause may control if it 
clearly appears the grantor so intended. Seau~ell v. Hall, supra; 84 
A. L. R., 1050. 

Ordinarily the habendum clause relates to the quantum of the estate, 
while the premises and the granting clauses designate the grantee and 
the thing granted. "The granting clause is the very essence of the con- 
tract," 16 Am. Jur., 567. Hence, where the name of the grantee, the 
thing granted, and the quantum of the estate are clearly defined in the 
granting clause, the habendum clause is not essential to the validity of 
the deed, and in case of repugnancy is to be rejected, unless i t  appears 
from the four corners of the deed that it was the intention of the parties 
that it should control. 84 A. L. R., 1054; 111 3. L. R., 1078. 

I n  Hafner v. Irwin, 20 N. C., 570, the deed construed named one 
party as grantee, and in the habendum another party was named as 
trustee to effectuate the purposes expressed in the deed. I t  was held 
that the naming of a new grantee in the habendzim could only be upheld 
"provided the estate given by the hubendim to the new grantee was not 
immediate, but by way of remainder." I t  was also said: "But i t  (the 
habendum) cannot perform the office of divesting an estate already 
vested by the deed, for it is void if repugnant -0 the estate granted in 
the premises.'' This statement of the law was cited and applied in 
Blackwell v. Blackwell, 124 N .  C., 269, 32 S. E., 676. The distinction 
was stated by Ashe, J., in Blair v. Osbornr, 84 X. C., 41'7, where it was 
held that one not named in the premises may, nevertheless, take an estate 
in remainder by limitation in the habendum; "that the habendum shall 
never introduce one who is a stranger to the premises to take as grantee, 
but he may take by way of remainder." This language was quoted with 
approval by Connor, J., in Condor 11. Secrcsf, 1/19 h'. C., 201, 62 S. E., 
921. 

I n  Tripleft v. Williams, 149 N .  C., 394, 63 S .  E., 79, it was decided 
that, in order to effectuate the intention of the grantor, the qualification 
or lessening of the estate by provisions in the hnbendum limiting it to a 
life estate, with remainder over to the children of the grantee, should 
be upheld. And in Acker I , .  Pridgrn, 158 N .  C., 337, 74 S. E., 335, it 
was said: '(While a stranger to a deed cannct be introduced in the 
habendum clause to take as grantee, he can take in remainder by way of 
limitation when by construction of the entire instrument it appears that 
the intention of the parties is given effect." That a new party may be 
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named as grantee in the habendum who may take by\way of limitation 
has been declared in numerous decisions. Jones v. Whichard, 163 N .  C., 
241, 79 S. E., 503; Brown v. Brown, 168 N .  C., 4, 84 S. E., 25; Williams 
v. Williams, 175 N.  C., 160, 95 S. E., 157; Johnson v. Lee, 187 N. C., 
753, 122 S. E., 839; Lee v. Barefoot, 196 N.  C., 107, 144 S. E., 547. 
But that is not the question here. By the Ross deed John W. Smith was 
alone designated as grantee in the premises and in the conveying clause. 
I n  the habendum an additional person "a stranger to the premises" was 
for the first time introduced, not to take by way of remainder, but as an 
original grantee of a present interest. 

While the undoubted trend of modern adjudication is to discard the 
artificial importance given certain clauses in deeds, and to adhere to the 
cardinal principle that a deed must be construed in its entirety in order 
to ascertain the intention of the parties (Jefferson v. Jefferson, 219 
N .  C., 333, 13 S. E. (2d), 745; Midgett v. Meekins, 160 N .  C., 42, 75 
S. E., 728; Triplett v. Williams, supra), the particular rule of construc- 
tion applied in the cases cited has not been abrogated or modified so as 
to permit the interpretation which the plaintiff seeks to place upon the 
deed under which he claims. 

From an examination of the several parts of the Ross deed, and con- 
sideration of the manner and form in which the conveyance was ex- 
pressed, we are unable to find that it was the intention of the parties that 
an estate by the entireties should be thereby created. There was no 
evidence of mutual mistake, or mistake of the draftsman in drawing the 
deed under which plaintiff claims, nor was there allegation of other 
equitable ground upon which the action could be maintained. 

The plaintiff cites Midgett v. Brooks, 34 N .  C., 145. The point de- 
cided there was whether a covenant appearing only in the habendum 
clause should be given effect. I t  was held that while the words of cove- 
nant were out of place they should be given their legal effect, and the 
court said: "It is the office of the premises to specify the parties to the 
deed and the thing created ; if, however, the name of the grantee appears 
for the first time in  the habendum, it is sufficient." The correctness of 
the holding in that case is not controverted, but it is not to be held 
controlling in a case where the grantee is named in the premises and 
in the conveying clause, and a different grantee is introduced in the 
habendum. 

The plaintiff cites, also, McLeod v. Tarrant, 39 S. C., 271, 17 S. E., 
773. I n  that case the deed in the premises named the husband as grantee 
but without words of inheritance, and in the habendum and again in the 
warranty clause the husband and his wife and their heirs were named. 
I t  was held that the premises gave the husband only a life estate, but 
that through the habendum and warranty clauses an estate in fee was 
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conveyed to the husband and wife, creating an estate by the entireties. 
I t  may be interesting to note that Chief Jus f ice  IMcIcer dissented, and in 
his opinion cited Bla ir  I * .  Osborne, 84 N .  C., 41'7, and quoted therefrom 
the sentence, "The habendum in a deed shall never introduce one who is 
a stranger to the premises to take as grantee, but he may take by way 
of remainder.') 

2. The defendants' second line of defense seems equally unassailable. 
The question of plaintiff's title to the lot descriked has become res judi- 
caia. He is estopped by the judgments set out in the record, which have 
been duly pleaded. Amanda C. Smith, plaintiff':; testatrix, following the 
death of her husband, instituted proceeding for the allotment of dower 
in the lands of which he died seized. I n  her pcbtition she described the 
parcels of real property of which he was owner in fee simple, including 
the very lot in question, and asked that her dower be allotted therefrom. 
These defendants, the only heirs at  law, and the executors of John W. 
Smith, were made parties. The cause proceeded to judgment and her 
dower was assigned as prayed. Together, with several other parcels of 
real property, the lot in question was allotted to her as dower. The 
allotment was confirmed by proper decree, and Aaanda  C. Smith entered 
into possession of this lot as part of her dower, and so continued until 
her death some fifteen years later. The court had jurisdiction of the 
parties and of the subject matter. I t s  decree, rendered on the merits, 
was binding upon her and her successor in title. Her right of dower in 
the lot depended upon the title of John W. Smith which was adjudicated 
in that proceeding. I t  is fundamental that a final judgment, rendered 
on the merits, by a court of competent jurisdiction, is conclusive of 
rights, questions and facts in issue, as to parties and privies, in all other 
actions involving the same matter. 30 Am. J L ~ . ,  908 ; 34 C. J., 742; 
Gay v. Stancell,  76 K. C., 369; H r u f o n  v. Lyh t  Co., 217 N. C., 1, 
6 S. E. (2d), 822; Jefferson v. Sales Corp., ante, 76 ;  Harshaw v. H a r -  
shaw, ante, 145; Current  u. W e b b ,  ante, 425. 

I t  is well settled that the doctrine of res judicata is applicable to a 
proceeding under the statute for the allotment ctf dower. G a y  v. Stnn-  
cell, supra;  Stocks v. Stocks,  179 N. C., 285, 102 S. E., 306. As the 
right of dower depended on the title of the husband, the judgment was 
conclusive between the parties, and the widow is estopped from setting 
up title to herself in land embraced in the p r o c e d n g  and allotted to her 
as dower. S i g m o n  c. H a w n ,  86 N. C., 310; Boyd T .  Redd,  118 N .  C., 
680, 24 S. E., 356. 

The record in this case shows there were other actions and proceedings 
between Amanda C. Smith and the heirs and personal representatives of 
John W. Smith relative to the lands of which he died seized, including - 
the lot in question, wherein the title of the defendants, his heirs, was 
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admit ted or  was not  denied. I t  m a y  no t  be out of place t o  observe t h a t  
while Amanda  C. S m i t h  took dower i n  the lot i n  question, and  made  n o  
other  claim dur ing  her  lifetime, presumably t h e  plaintiff in the  exercise 
of his t rus t  relationship a s  executor, upon  examination of the  Ross deed, 
deemed i t  his duty t o  obtain judicial determinat ion of the  question raised 
b y  the  language of that instrument. 

F o r  t h e  reasons herein ful ly  set out, we conclude t h a t  t h e  t r i a l  judge 
h a s  ruled correctly, and  t h a t  t h e  judgment of the  Superior  Cour t  mus t  be 

Affirmed. 

JAMES W. PEOPLES AS ADMINISTRATOR OF THE ESTATE OF HOWARD S. 
PEOPLES, DECEASED, v. S. PORTER FULK, TRADING AS INDEPENDEXT 
BUS LINES. 

(Filed 7 January, 1942.) 

1. Pleadings 3 26c- 
When the complaint fails to allege that defendant's bus was stopped on 

the highway in such a manner as  to leave insufficient space for the passage 
of cars on the remaining available portion of the hard surface, plaintiff's 
argument in the Supreme Court in regard to the space left for travel is 
unavailing. 

2. Automobiles § 18a- 
Plaintiff's contention that the driver of defendant's bus was guilty of 

negligence in stopping the bus across an intersecting highway for the 
purpose of taking on a passenger is untenable when the evidence discloses 
that no vehicle or person involved in the accident was using or attempt- 
ing to use the intersecting highway, resulting in a complete want of 
proof that  the stopping of the bus across the intersecting highway had 
any causal connection with the collision. 

3. Automobiles § 14- 
Starting and stopping on a highway in accordance with the exigencies 

of the occasion is  an incident to the right of travel, and the word "park" 
and the words "leare standing" as  used in see. 123 ( a ) .  ch. 407, Public 
Laws 1937, are  modified by the words of the statute "whether attended or 
unattended" so that  they are  synonymous, and neither term includes a 
mere temporary stop for  a necessarr purpose when there is no intent to  
break the continuity of the travel. 

4. Same- 
The stopping of a bus on the hard surface of a highway outside of a 

business or residential district for the purpose of taking on a passenger 
is  not parking or leaving the vehicle standing within the meaning of the 
terms as  used in see. 123 ( a ) ,  ch. 407. Public L a w  1937. 
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Where a witness for plaintiff, whose testimony is uncontradicted, testifies 
that  when the collision occurred all lights on defendant's bus went out, 
testimony of other witnesses for plaintiff, who arrived later, that  a t  that 
time there were no lights on the bus, has no probative force upon the 
question of whether the rear lights of the bus were burning a t  the time 
of the collision. 

6. Automobiles § 18d-Evidence held t o  establish. intervening negligence 
on  par t  of dr iver  of car  insulating a s  a matter  of law any  negligence 
on par t  of bus operator i n  failing t o  have r e a r  light burning. 

Defendant's bus stopped on the hard surface of the highway to take on 
a passenger. I t s  rear bumper was about even with the rear  bumper of a 
car standing on the other side of the highway with its left wheels some 
four feet on the hard surface. Plaintiff's intestate was standing to the 
rear of the car. The driver of a car headed in the same direction a s  
the bus and approaching from the rear, in attempting to go between the 
bus and the other car, hit  the bus, the other car, and intestate, inflicting 
mortal injury. Plaintiff contended that there was no rear light burning 
on the bus and that  the accident occwrred early cn a misty morning when 
visibility was poor. The driver of the car testified that he did not see 
the bus until he was within a car  length of it ,  that he was traveling from 
30 to 40 miles per hour, that his front lights we1.e in good condition, and 
an eyewitness testified that the manner of his approach was such that  he 
apprehended that an accident would occur and took to the bank and got 
behind a telephone pole. Held:  Even conceding that there was conflicting 
evidence a s  to whether the rear light on the bus was burning, any negli- 
gence in this respect was insulated as  a matter of law by the negligence 
of the driver of the car, since defendant could not have reasonably antici- 
pated that  anyone would operate his car in such manner a s  to bring about 
the collision a s  delineated on the record. 

7. Evidence § 42c-Statement of defendant held no t  t o  constitute admis- 
sion of liability. 

The fact that the owner of the bus involved in the collision in suit 
went to the house where intestate was then lying in a critical condition 
from injuries received in the accident, and stated in talking to other 
persons there in the hearing of intestate's mother that  he was going to 
get a better bus and would pay for any damage he did, does not consti- 
tute a n  admission of liability on his part, since the statement was not 
made to intestate or to anyone in a representative capacity, and since the 
statement did not amount to an admission of liability, but only that  
defendant was willing to pay damages for which he n7as responsible. 

CLARKSON, J., concurring in result. 

APPEAL by  plaintiff f r o m  Olive, Special Jua'ge, a t  the  September 
Term,  1941, of FOYSYTH. Affirmed. 

T h i s  is a civil action to  recover damages f o r  wrongful  death resulting 
f r o m  alleged negligence of defendant. T h e  cause was originally t r ied 
in t h e  Forsy th  County Cour t  and  was heard i n  the  court  below on appeal  
upon  assignments of error .  
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On 21 December, 1938, at  about 6 :35 a.m., an agent of defendant was 
operating one of his passenger buses westwardly on Polo Road near 
Winston-Salem. H e  stopped the bus at the intersection of a side road 
to pick up a passenger. At  the time the bus stopped it was entirely on 
the hard surface portion of the highway on its right-hand side. At the 
time the bus stopped there was an automobile belonging to one Ransome 
standing on the opposite side of the road headed in the opposite direction 
with its right-hand wheels approximately in the drain ditch and its left- 
hand wheels about 4 inches on the pavement-the pavement being 18 or 
20 feet wide. The rear bumpers of the bus and of the car were opposite 
each other. Before the passenger could get aboard and take her seat, one 
Morris, approaching from the rear of the bus, ran into the bus, struck 
the car and hit the deceased who was standing in the rear of the Ransome 
car, inflicting injuries which caused death. The Morris car then pro- 
ceeded down the road a minimum of 50 yards before it was stopped. 

When the cause came on to be tried in the Forsyth County Court the 
judge, at the conclusion of the evidence for the plaintiff and on motion 
of the defendant, entered judgment dismissing the action as of nonsuit. 
The court below, on appeal, affirmed and the plaintiff appealed. 

W i l l i a m  H.  Boyer  and Richmond Ruck4er for plaintiff ,  appellant.  
X a n l y ,  Hendren  & W o m b l e  and I. E. C a r l y l ~  for defendant ,  appellee. 

BARKHILL, J. There are only two assignments of error presented for 
consideration. The first is directed to alleged error of the court below 
in overruling an exception of the plaintiff to the exclusion of certain 
evidence. The second is directed to the alleged error of the court in 
overruling plaintiff's exception to the action of the county court in sus- 
taining the motion for judgment of nonsuit and in entering judgment 
of nonsuit. 

While there was some argument here in respect to the space between 
the bus and the Ransome car, there is no allegation in the complaint that 
the defendant was negligent in that it stopped its bus in such manner as 
to leave an insufficient space between it and the Ransome car to permit 
other cars to pass. The plaintiff alleges that defendant was negligent in 
that (1) it parked and stopped the bus on the hard surface portion of 
the highway in violation of the statutes of this State; ( 2 )  it stopped its 
bus across an intersecting highway for the purpose of taking on a pas- 
senger; and ( 3 )  it failed to have a rear light on a dark and foggy 
morning when in the exercise of ordinary care it should have done so. 

I f  it be conceded that it was an act of negligence for the defendant to 
stop its bus to take on a passenger at the intersection of a side road, 
such negligence was in nowise related to or productive of the subsequent 
collision. Norris was not turning or attempting to turn into the side 
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road. There is no causal relation between such alleged negligence and 
the collision. 

The temporary stop of the bus on the hard surface portion of the 
highway to take on a passenger did not constitxte a violation of sec. 
123 (a) ,  ch. 407, Public Laws 1937, which provides that "no person shall 
park or leave standing any vehicle, whether attended or unattended, upon 
the paved or improved or main traveled portion of any highway, outside 
of a business or residence district, when i t  is practicable to park or leave 
such vehicle standing off of the paved or improved or main traveled 
portion of such highway." 

The clause "whether attended or unattended" limits the meaning of 
the word "park" as well as of "leave standing." The two terms, as thus 
limited, are synonymous. A vehicle which is left standing is parked and 
a vehicle which is parked is left standing. Neither term includes a 
mere temporary stop for a necessary purpose when there is no intent to 
break the continuity of the "travel." 

"Park" or "leave standing" means something more than a mere tem- 
porary or momentary stop on the road for a ne1:essary purpose. S. v. 
Carter, 205 N. C., 761, 172 S. E., 415; Stallings v. Transport Co., 210 
N .  C., 201, 185 S. E., 643, 42 C. J., 614, 2 Blashfield Cyc. Auto L. & P., 
332, and cases cited; Billingsley v. McCormich T~qansfer Co., 228 N. W., 
424 (N. D.) ; Axelson v. Jardine, 223 N.  W., 32 (N. D.) ; Dare v. Bass, 
224 Pac., 646; Kastler v. Tures, 210 N.  W., 41!5 (Wis.) ; Henry  v. "3. 
Liebovitz & Sons, 167 Atl., 304 (Pa.) ; America%, Co. of Ark .  v. Baker, 
60 S. W. (2d), 572 (Ark.) ; Dolfosso v. Oil Co., 230 N .  W., 31 (Wis.). 
Starting and stopping are as much an essential part of travel on a motor 
vehicle as is "motion." Stopping for different ct~uses, and according to 
the exigencies of the occasion, is a natural part of the "travel." The 
right to stop when the occasion demands is incident to the right to travel. 
Fulton v. Chouteau County Farmers Co., 32 Pac. (2d), 1025; Morton 
v. Mooney, 33 Pac. (2d), 262. 

The remaining allegation of negligence is as to the failure of the 
defendant to have a rear light on his bus. The evidence as to this is 
conflicting, if indeed the evidence of the witness Morris may be deemed 
to have any probative force. While he testified that he did not see any 
rear light and that he thought he could have seen i t  had there been one, 
he also testified that he did not see the bus until he was within one car 
length of it and that his "mind was kind of in a b:ank and all I could do 
was just go through there and I didn't know hardly what happened-I 
didn't see anyone when I went through-I don't remember what I did." 
See Johnson & Sons v. R. R., 214 W. C., 484, 199 S. E., 704. The only 
other eyewitness testified that there was a light burning on the rear of 
the bus and that the inside lights were on. This witness testified-and 
his testimony is uncontradicted-that when the Morris car hit the bus 
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all lights on the bus went out. Consequently, testimony of other wit- 
nesses, who arrived later, that at  that time there were no lights on the 
bus has no probative force. 

I n  view of this testimony as to rear lights, in the light of all the facts 
and circumstances, was it error for the court to enter judgment as of 
nonsuit? We must answer in the negative. 

The witness Morris who was operating the car which struck the de- 
ceased approached the bus from the rear. His front lights were in good 
condition. He  was traveling at  from 30 to 40 miles per hour. He  did 
not see the'bus until he was within a car length of it. He  cut his car 
first to the right and then to the left and attempted to go through the 
space between the bus and the Ransome car. He  struck the bus and the 
Ransome car and hit the deceased who was standing on the shoulder of 
the road a t  the rear of the Ransome car and knocked him ten feet. I n  
so doing he did considerable damage to his own car. One fender was 
pressed back against the front tire, puncturing it, and yet he went a 
space of from 50 to 68 yards before he was able to stop his car. His 
manner of approach was such that the other eyewitness apprehended 
that an accident would occur and he took to the bank and got behind a 
telephone pole. Morris did not testify that the headlights on the Ran- 
some car in anywise interfered with his vision. Nor did he say that the 
headlights on his car would not enable him to see the bus had he been 
looking before he got within a car length thereof. 

To hold that the defendant owed the duty to the plaintiff's intestate to 
foresee that a third person ~ ~ o u l d  operate a car in such manner and to 
bring about a collision such as is delineated on this record would not only 
"practically stretch foresight into omniscience," Gant v. Cant, 197 N .  C., 
164, 148 S. E., 134; Beach v. Patfon, 208 N. C., 134, 179 S. E., 146, but 
would, in effect, require the anticipation of "whatsoever shall come to 
pass." "We apprehend that the legal principles by which individuals 
are held liable for their negligent acts impose no such farseeing and all- 
inclusive duty." Beach v. Patton, supra. 

We conclude that the facts in this case bring it squarely within the 
opinions of this Court in Smith v. Sink, 211 N. C., 725, 192 S. E., 108; 
Reach 1' .  Patton, supra, and Pou~ers e. Sternberg, 213 N. C., 41, 195 
S. E., 88. The latter case is particularly in point. 

The cases cited and relied upon by plaintiff, represented by Mont- 
gomery v. Blades, 218 N. C., 680, 12 S. E. (2d), 217; Page v. McLamb, 
215 N. C., 789, 3 S. E .  (2d), 275 ; and Clarke v. illartin, 215 N.  C., 405, 
2 S. E. (2d), 10, are factually distinguishable. 

Plaintiff offered testimony tending to show that after the accident the 
defendant went to the home of the deceased and was there talking to 
other persons in the room in the hearing of the mother of the deceased 
and that he then said: "He was going to put on a better bus-he said 
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he would pay for the damage he done and he was going to put a better 
bus on that line and went on to tell how he was going to run it. I can't 
tell just all what." The plaintiff contends that this evidence tends to 
show an admission of liability by the defendant and that its exclusion 
was erroneous. We cannot so hold. 

I n  the first place the statement was not made to the deceased or to 
anyone standing in a representative capacity. I t  was made generally in 
the presence of and to others who were at  the same time visiting at  the 
home of the deceased who was then in a critical condition by reason of 
his injuries. Secondly, the statement is not an admission of liability or 
of negligent conduct. The defendant merely said he was willing to pay 
for whatever damage he had done. The record fsils to disclose that he 
is not still willing so to do, if and when i t  shall be determined that he is 
responsible for any damage or injury. 

The court below properly overruled the exceptions of the plaintiff 
duly entered at  the trial in the Forsyth County Court. 

Affirmed. 

CLARKSON, J., concurring in result: I concur :in the result, but I do 
not agree with the reasonings in the main opinion in many respects. 

I think there is no causal relation between the alleged negligence of 
the defendant and the injury sustained by plaintifl!'~ intestate. The law 
is well-settled that the negligence relied on must be the proximate or one 
of the proximate causes of the injury complained of. 

I t  will be noted that N. C. Code, 1939 (Michie), section 2621 (308), 
has as to stopping on a highway a double provision (1) "No person shall 
park (2) or leave standing any vehicle attended or unattended, upon the 
paved or improved or main traveled portion of any highway outside of a 
b~qiness or residence district, when it is practicable to park or leave such 
veh~cle standing off of the paved or improved or main traveled portion 
of such highway." The proviso reads as follows: "In no event shall 
any person park or leave standing any vehicle, whether attended or 
unattended, upon any highway unless a clear and imobstructed width of 
not less than 15 feet upon the main traveled portion of said highway 
opposite such standing vehicle shall be left for the free passage of other 
vehicles thereon nor unless a clear view of such vehicle may be obtained 
from a distance of 200 feet in both directions upon such highway." The 
other proviso is not material to the facts in this case nor does (c) which 
is applicable to cripple vehicles. 

I n  the main opinion the proviso is not inserted. I t  permits a person 
to "park" or leave standing any vehicle whether "attended or unat- 
tended," but 15 feet upon the main traveled portion shall be left for free 
passage of other vehicles. 
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I n  S. v. Carter, 205 N.  C., 761 (763), it is stated: "This word is in 
general use, with reference to motor driven vehicles, i t  means the per- 
mitting of such vehicle to remain standing on a public highway or street, 
while not in use. 42 C. J., 613. C. S., 2621 (66)." Stallings v. Trans- 
port Co., 210 N. C., 200 (203). 

I n  Vol. 2 Cyc., Automobile Law and Practice, sec. 1192, p p  326-7, 
i t  is written: "In several jurisdictions there are statutes provld~ng that 
no vehicle shall be parked or left standing on the highway in such 
manner that there shall not be a space of a specified number of feet for 
the passage of other vehicles. A failure to leave the required unob- 
structed passage way constitutes negligence, unless the stopping is due to 
some unavoidable mishap, such as an accident wrecking the car, where, 
if the owner of the car is using due diligence to procure its removal, the 
statute does not apply. A statute requiring a driver stopping on the 
highway to leave a required number of feet for passage for other vehicles, 
is applicable where an automobile collided with a parked truck, although 
no other car was passing," citing a wealth of authorities. Smithwick 
v. Pine Co., 200 N. C., 519. 

A clear analysis of a statute in all respects identical with our own, 
except that, where impracticable to stop entirely on the shoulder, it 
required a space of 10 feet instead of 15 feet to be left open and unob- 
structed, will be found in Fontaine v. Charas (N. H.) ,  181 A., 417, 418, 
where the Court said: "The record is clear to the effect that it was 
'practicable' for the defendant to have driven his car off of 'the paved or 
improved or main traveled portion' of the highway at the place where 
the accident occurred. I t  also appears to be conceded that his car was 
not disabled prior to the collision, and that the accident did not occur in 
a business or residence district. I t  does not appear, however, how long 
his car was stationary before the accident. From this lack of evidence 
the defendant contends that there is no evidence of 'parking.' Were 
'parking the only act prohibited, it might be necessary to attempt a 
definition of that rather loose word as i t  is used in the statute, but since 
it is illegal not only to 'park' but also to 'leave standing,' we are of the 
opinion that the defendant's act of stopping where he did is sufficient to 
invoke the statute. To 'park' may imply halting a vehicle for some 
appreciable length of time, but there is no such connotation to be drawn 
from the words to 'leave standing any vehicle, whether attended or 
unattended.' We believe that by the use of this phrase the Legislature 
intended to make illegal any voluntary stopping of the vehicle on the 
highway for any length of time, be that length of time long or short, 
except, of course, such stops as the exigencies of traffic may require. I t  
therefore follows that the defendant was guilty of a violation of the 
statute in stopping on the traveled part of the highway when he could 

21-220 
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have driven off to  t h e  side, a n d  it becomes unnecessary to  consider t h e  
view which could have been obtained of his  ca r  clr the  clear space avail- 
able f o r  passage by it." 

I n  2 Cyc. Automobile L a w  a n d  Pract ice,  supra, the  vast  major i ty  of 
the  decisions a r e  con t ra ry  t o  t h e  meaning of "pai.k7' o r  "leave standing" 
set f o r t h  i n  t h e  main opinion. I n  fact,  the  construction given i n  t h e  
m a i n  opinion would practically wipe out  a s ta tu te  made  f o r  safety o n  
t h e  highways. 

PATRICK M. HAIRSTON v. ATLANTIC GRETHOUND CORPORATION. 

(Filed 7 January, 1942.) 

1. Trial § 31-Charge held for  error  a s  containing expression of opinion 
t h a t  amount  paid defendant for  release was  inadequate. 

In  this action for  tortious injury defendant set up a release executed by 
plaintiff in  consideration of the sum of $55, which sum defendant con- 
tended was adequate compensation for the injury. The court in instruct- 
ing the jury upon the question of nominal damages charged that  nominal 
damages might consist of stipulated sums of from $1 to $50, or even 
$100. The court had theretofore charged the jury that  i t  might consider 
the inadequacy of the sum paid for the release upon the issue of fraud 
in its procurement. Held:  The statement that  $55 or $100 should be con- 
sidered mere nominal damages amounted to an expression of opinion that  
the amount paid for the release was inadequate, and constitutes error 
entitling defendant to a new trial. 

X Damages l- 

Nominal damages are  some trifling sum awarded in recognition of 
defendant's invasion of some legal right of plaintiff which results in  no 
actual injury or pecuniary loss, and when all the evidence discloses actual 
injury and pecuniary loss there is no necessity for a n  instruction a s  to 
nominal damages. 

3. Torts § 8c-Evidence held not  t o  establish ra1:iflcation of release a s  
mat te r  of law. 

The evidence disclosed that the consideration of the release esecuted by 
plaintiff was $55, of which $25 was paid the doctor and $15 mas paid the 
attorney representing plaintiff at  the time. There was evidence tending 
to show plaintiff's ignorance, the condition of hie attorney a t  that  time, 
and the oppressive manner and language of those who procured the 
release. Held: Considering plaintiff's evidence in the light most favorable 
to him, the fact that plaintid accepted and spent the $15 which came to 
him out of the sum paid for the release does not establish ratification of 
the release as  a matter of law, but the issue n7a$ correctly submitted to  
the jury. 



N. C . ]  FALL TERM, 1941. 643 

4. Damages 8 7- 
Where an injury is maliciously or fraudulently indicted or is accom- 

panied by insult or wanton disregard of plaintiff's rights, the jury may, 
if they deem it proper to do so, award punitive damages in addition to 
compensatory damages. 

5. Same-- 
A corporation is liable for punitive as well as compensatory damages 

upon the principle of reapondeut superior when the injury is inflicted in 
a manner which would justify such an award, by a servant or agent act- 
ing within the scope of his employment and in the furtherance of the 
master's business. 

8. Same- 
In addition to its liability for punitive damages upon the principle of 

respondeat superior, a corporation may be liable for punitive damages if 
the injury results from breach of duty directly owing from the corporation 
to the injured person growing out of the relationship between them, such 
is the duty of a common carrier to protect a passenger from assault from 
any source, especially a malicious or wanton assault committed by its 
employee while on duty. 

7. Carriers 8 21a- 
A common carrier owes a high degree of duty to a passenger to protect 

him from assault from any source and is liable for a malicious or wanton 
assault committed on a passenger by an employee while on duty, whether 
the employee's acts are ~ ~ i t h i n  the line of his employment or not. 

8. Damages 8 11- 
Evidence of the financial condition of defendant is competent upon the 

issue of punitive damages. 

APPEAL by defendant from Rousseau, J., a t  J u n e  Term, 1941, of 
FORSYTH. New trial. 

This was an  action to recover damages for an  assault upon the plaintiff 
while a passenger in  defendant's bus station. The assault was com- 
mitted by one of defendant's employees by burning defendant's feet with 
gasoline. 

The plaintiff, a Negro, was in  defendant's bus station, a t  night, wait- 
ing for a bus upon which he intended to become a passenger. While he 
was asleep the defendant's porter and attendant on duty  in  the colored 
waiting room poured gasoline on plaintiff's feet and set them on fire, 
causing substantial injury. The  material facts were admitted in the 
answer. The  defendant's principal defense was a release executed upon 
the payment of $55. The release was attacked for fraud. Ratification 
was alleged in defendant's rejoinder. 

Issues addressed to the execution of the release, fraud in its procure- 
ment, and ratification, as well as issues relating to the commission of 
the act causing the injury, and damages, both compensatory and puni- 
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tive, were submitted to the jury and answered in favor of the plaintiff. 
Compensatory damages in the sum of $500 and punitive damages in the 
sum of $1,000 were awarded. 

From judgment on the verdict, defendant appealed. 

J.  E r l e  McMichael  and A n d r e w  Joyner,  Jr., for plaintiff ,  appellee. 
Ratcl i f f ,  H u d s o n  & Ferrell  for defendant ,  appellant.  

DEVIN, J. The defendant assigns as error the following excerpt from 
the trial judge's charge to the jury: "Nominal damages, gentlemen, are 
construed to be, say $1.00, $10.00, $15.00, $50.00-some nominal dam- 
ages, and if you reach this issue and you find hl3 is not damaged more 
than what is a nominal sum of money, you are to answer this, then, in 
a nominal sum of money unless you find that the sum of $55.00 paid to 
him and his lawyer and his doctor is a full, just and complete settlement 
already. . . . The defendant says, therefore, on this issue you ought 
not to allow any amount of nominal damages, because the defendant 
says it has already paid the plaintiff $55.00, which is nominal damages 
as the court instructed you, regarded usually as $1.00, $10.00, $15.00, 
$25.00 or $50.00, maybe $100.00, as nominal damitges." 

The vice of this instruction consists not so much in its effect upon the 
issue of damages, as to which it might be deemed llarmless in view of the 
verdict of the jury, but we think it was prejudicial on the issues relating 
to the release set up in  the answer upon which the case largely hinged. 
The court had instructed the jury that they might consider on the issue 
of fraud the inadequacy of the sum of money paid for the release. The 
amount paid in settlement was admitted to have been $55.00. This 
amount the defendant contended was an adequate compensation for the 
injury plaintiff sustained. Hence, the statement by the presiding judge 
that $55 or $100 should be considered as mere nominal damages was 
tantamount to an expression of opinion that the amount paid was inade- 
quate. 

The court's statement of the rule as to nominal damages was inexact. 
Nominal damages, consisting of some trifling amount, are those recover- 
able where some legal right has been invaded but no actual loss or sub- 
stantial injury has been sustained. Nominal damages are awarded in 
recognition of the right and of the technical injury resulting from its 
violation. They have been described as "a peg on which to hang the 
costs." H u t t o n  v. Cook,  173 N. C., 496, 92 S. E., 355; 15 Am. Jur., 390. 
"What is meant by nominal damages is a small trivial sum awarded i11 
recognition of a technical injury which has caused no substantial dam- 
age." W o l f e  v. Montgomery Ward & Co., 211 N .  C., 295, 189 S. E., 
722. I n  view of the evidenee, the necessity for an instruction as to 
nominal damages does not appear. 
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Defendant contends its motion for judgment of nonsuit should have 
been allowed on the ground that plaintiff's evidence showed ratification 
of the settlement by the acceptance and spending of $15 cash which came 
to him out of the $55 paid for the releqse. I t  was admitted that of the 
consideration for the release, $25 was paid the doctor and $15 was paid 
to the attorney engaged to represent plaintiff at  that time. 

We cannot concur in this view. Taking the plaintiff's testimony in 
the light most favorable for him, and considering the evidence tending to 
show plaintiff's ignorance, the condition of his attorney at  that time, the 
oppressive manner and language of those who procured the release and 
paid him the $15, we are unable to say that plaintiff "has proved him- 
self out of court." Hayes v. Tel. Co., 211 N. C., 192, 189 S. E., 499. 
We think the question of ratification under all the circumstances was 
one for the jury. Butler v. Fertilizer Works, 193 N. C., 632, 137 S. E., 
813; Hayes v. R. R., 143 N. C., 125, 55 S. E., 437. 

The defendant excepted to the submission of the issue as to punitive 
damages, on the ground that the corporation should not be held liable for 
punitive damages for the assault upon the plaintiff, committed by its 
servant, since the act was outside the scope of the servant's employment 
and not in furtherance of defendant's business. 

The general rule in this jurisdiction is that, in addition to compensa- 
tory damages, designed to compensate for the injury or loss sustained, 
punitive damages or smart money may be awarded by the jury, if they 
deem proper to do so, when they find that the tortious conduct com- 
plained of involves elements of malice, fraud, insult, or wanton and 
reckless disregard of the plaintiff's rights. Roth v. News Co., 217 N. C., 
13, 6 S. E. (2d), 882; Tripp v. Tobacco Co., 193 N. C., 614, 137 S. E., 
871; Ford v. McAnally, 182 N. C., 419, 109 S. E., 91; 15 Am. Jur., 
710; 25 C. J. S., 715. I t  is equally well settled that liability for puni- 
tive damages may be imposed upon a corporation or other principal when 
the injury is inflicted in a manner which would justify such an award, 
and the servant or agent causing the injury is acting within the scope 
of his employment and in the furtherance of the master's business. 
Picklesimer v. R. R., 194 N. C., 40, 138 S. E., 340; Robinson v. Mc- 
Alhaney, 214 N. C., 180, 198 S. E., 647. There the liability for puni- 
tive as well as compensatory damages is referable to the principle of 
respondeat superior. 

There are cases, however, where the award of punitive damages has 
been upheld for injuries resulting from breach of duty directly owing 
from the corporation to the injured person, growing out of the relation- 
ship between them, and this principle has been applied to cases of 
assaults by employees of common carriers committed upon passengers. 
This principle was stated and applied by Hoke, J., in the case of Clark 
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V .  B land ,  181 N.  C., 110, 106 S. E., 491. I n  that case the plaintiff 
Clark went to a railroad station intending to become a passenger, and, 
while waiting for the train, was called to one side by the assistant station 
agent and assaulted for reporting him for selling whisky. The assault 
occurred either on or near the railroad premises. An instruction by the 
trial court that punitive damages might be awarced by the jury, in their 
discretion, was upheld. The Court said: "It is now fully recognized 
that corporations may be held liable for the malicious and willful as 
well as negligent torts of their agents and employees, when committed 
in the course of and scope of their employmeni, and also for injuries 
inflicted in breach of some duty owing directly from the company to the 
injured person, growing out of the conditions ex stent between them, an 
instance of this last rule of liability being not infrequently presented 
from the relationship of carrier and passenger." 

The Court in that case further said: "The jury, under a correct 
charge, having accepted the view that the relationship of carrier and 
passenger existed between plaintiff and defendanl company, the authori- 
ties are very generally to the effect that the corporation is held to a high 
degree of care in protecting plaintiff from violence and insult, and may be 
held liable for injuries inflicted in  breach of this duty on the part of 
their employees, and of others, also, which it couM have prevented in the 
reasonable and proper performance of their duly (citing authorities). 
And these and many other cases in this jurisdictim hold that when such 
injuries are inflicted willfully and of malice or under circumstances of 
insult, rudeness, and oppression, punitive damages may be awarded in 
the discretion of the jury" (citing authorities). 

The Court distinguished the Clark case, supra, from Stewart  zl. L u m -  
ber Co., 146 N .  C., 47, 59 S. E., 545, and from Lake  Shore R. R. v. 
Prentice, 147 U. S., 101, and quoted from saw ye^ v. R. R., 142 N. C., 1, 
54 S. E., 793, as follows: "The distinction adverted to is pointed out in 
Sawyer's case, 142 N .  C., 1, as follows: 'According to the varying facts 
of different cases, the question of fixing responsibility on corporations 
by reason of the tortious acts of their servants and agents is sometimes 
made to depend exclusively on their relationship as agents or employees 
of the company, and sometimes the facts present an additional element 
and involve some independent duty which the corporations may owe 
directly to the injured or complaining party.' " 

6' I n  our case," continues the opinion of Justice ,Yoke in the Clark case, 

supra, "this additional element is present, the suit being for a breach of 
duty growing out of the relationship of carrier and passenger, and by an 
agent of the company charged in part with perfcrmance of the duty of 
protection and care of plaintiff, and in such case the authorities in this 
jurisdiction uphold the award of punitive damagcbs where, as stated, the 
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wrong is done willfully and under circumstances of insult, rudeness, or 
oppression. . . . And so here it was proper to submit the question 
of punitive damages to the jury on evidence tending to show an unlawful 
and malicious assault on  lai in tiff, who was on the premises of defendant 
as a passenger, and by an agent or assistant agent of the company, who 
was charged in part with the duty of the protection due plaintiff from 
the company as its passenger." , 

We quote also from an opinion by Walker, J., speaking for the Court 
in Lanier c. Pullman C'o., 180 N. C., 406, 105 S. E., 21, as follows: 
"Passengers do not contract merely for accommodation and transporta- 
tion from one point to another; the contract includes assurance of good 
treatment and against personal rudeness and every wanton interference 
with their persons, either by the carrier or his agents employed in the 
management of the railroad train or other conveyance. I n  respect to 
such treatment of passengers, not merely officers, but the crew, are agents 
of the carriers. I t  is among the implied provisions of the contract 
between passengers and a railroad company that the latter has employed 
suitable servants to run its trains, who will accord proper treatment to 
them: and a violation of this i m ~ l i e d  duty or contract is actionable in 
favor of the passenger injured by its breach, although the act of the 
servant was willful and malicious, as in the case of a malicious assault 
upon a passenger, committed by any of the train hands, whether within 
the line of his employment or not. The duty of the carrier towards a 
passenger is contractual, and, among other implied obligations, is that 
of protecting a passenger from insults or assaults by other passengers or 
by their own servants." 

To the same effect is the holding in White v. R. R., 115 X. C., 631, 
20 S. E., 191, and Williams v. R. R., 144 N. C., 498, 57 S. E., 216. 
See, also, Seawell c. R. R., 132 N. C., 856, 44 S. E., 610. 

I n  Hutchinson 21. R. R., 140 N. C., 123, 52 S. E., 263, it was said: 
"The authorities are plenary that the passenger is entitled to recover 
punitire damages for insult or mistreatment on the part of any employee 
of the common carrier." I n  Williams v. Gill. 122 S. C.. 967. 29 S. E., 

> ,  

879, it was said: "Indeed, where the relation of carrier and passenger 
exists, the conduct of the employee of the carrier in inflicting violence 
on the passenger, though the act be outside of the scope of his authority 
or even wilful a d  n~alicious, subjects the carrier to liability in damages 
just a s  fully as if the carrier had encouraged the commission of the act." 

I n  10 Am. Jur., 263, referring to the liability of common carriers for 
assaults on passengers by employees, it is said : '(This liability extends 
not only to cases where the assault was in the line of the employee's 
duty, but also to those where the act was merely that of an individual 
and entirely disconnected with the performance of the agent's duties." 
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And in 13 C. J. S., 1280, on the same point, discussing the liability of 
carriers for assaults on passengers committed by its employees, it is said: 
.'.' . . . the carrier is liable, irrespective, according to some cases (cit- 
ing, among other cases, Clark v. Bland, supra),  of whether the servant, 
in performing the act complained of, was acting for the carrier or for 
his own purposes, . . . or was within the scope of his employment." 

Unquestionably the general rule, established by the decisions of courts 
in this and other jurisdictions, is that the liability of corporations for 
damages, both compensatory and punitive, for injuries due to wrongful 
acts of servants, ordinarily, may only be imposed when the relationship 
of master and servant is shown to exist at  the t h e  and in respect to the 
very transaction out of which the injury arose. Liverman v. Cline, 212 
N.  C., 43, 192 S. E., 849; Snow v. DeBuf f s ,  212 N .  C., 120, 193 S. E., 
224; S m i t h  v. Duke University, 219 N .  C., 628, 1:: S. E. (2d), 643. 

But, as pointed out in the cases cited, a distinction is to be noted in 
the application of this rule to cases where i t  appeim that a duty directly 
owing from the master to  the injured person grows out of the relation- 
ship of carrier and passenger. Since the carrier owes a high duty to a 
passenger to protect him from assault from any source, a malicious or 
wanton assault committed on a passenger by an employee while on duty, 
whether within the line of his employment or nct, constitutes a breach 
of duty directly imposing liability. I t  may be noted that in Snow 2 % .  

DeButts, supra, the plaintiff, who was alleged to have been assaulted by 
an agent of the railroad company, was not a passenger. 

I n  accord with the principle stated in the authorities from which we 
have quoted, the submission of the issue as to punitive damages may not 
be held for error. Hence, evidence of the financial condition of the 
defendant was competent. Bryant v. Reedy, 214 N .  C., 748, 200 S. E., 
896; Roth  v. News Co., supra. 

While there must be a new trial for the error pointed out in the 
court's instructions to the jury, we have deemed it proper to decide other 
pertinent questions presented by the appeal. 

New trial. 

ALICE D. BOGES r. H. L. BOGEX. 

(Filed 7 January, 1942.) 

1. Automobiles § 20a- 
A guest may be guilty of primary negligence barring recovery as a 

matter of law in accepting the hospitality of a driver whom he knows to 
be habitually careless and reckless and addicted to driving at  excessive 
speed without Beeping a proper loolio~t. 
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2. Same: Husband and wife 6- 
A wife, who is a guest in her husband's car is under the same duty to 

esercise due care for her own safety as any other guest. 

3. Same--Evidence held to disclose primary negligence on part of guest 
barring recovery against driver as matter of law. 

Plaintiff was the wife of defendant. She testified that she knew he 
habitually drove in a reckless manner and a t  a high rate of speed without 
keeping a proper lookout; that he habitually ignored any protest or remon- 
strance that she made; that the accident in suit occurred after several 
days travel on a long journey during which she repeatedly remonstrated 
with him; and that the accident in suit was proximately caused by his 
negligence. Held: Her evidence discloses acts of primary negligence in 
becoming a guest in his car and in failing to abandon the journey on any 
of the numerous opportunities she had to do so after his continued reck- 
lessness became apparent, which negligence contributed to her own injury 
and precludes recovery as a matter of law. 

APPEAL by defendant from Burgwyn, Special Judge, a t  August Term, 
1941. of ORANGE. Reversed. 

Civil action to recover damages for personal injuries resulting from 
alleged negligence of the defendant. 

Plaintiff is the wife of the defendant. They live in Columbus, Ohio. 
On  the night of 14 August, 1937, they started on a pleasure t r ip  which 
was to extend through Ror th  Carolina to Washington, D. C., to Phila- 
delphia and thence back to Columbus. They mere traveling on an  auto- 
mobiIe owned and operated by the defendant. On 17 August, in or  near 
the village of Efland, 'Nor th  Carolina, defendant's automobile collided 
with an automobile being operated by one Murray. ,4s a result plaintiff 
receired certain physical injuries. 

Plaintiff offered evidence tending to show that  the collision was proxi- 
mately caused by the negligent manner in which the defendant was 
operating his automobile. She testified that  he was a t  the time driving 
from 60 to 70 miles per hour and that  he was not looking and did not 
see the other car until she called i t  to his attention. 

She further testified that  on Saturday night they drove from Columbus 
to Cincinnati, during which time she made strenuous remonstrance con- 
cerning his manner of driving; that  they drove only about 25 miles on 
Sunday and that  during Monday and Tuesday up until the time of the 
wreck he was driving in such a reckless manner that  she remonstrated 
with him repeatedly; that  his only reply was that  so long as he was 
driving the automobile he  was going to drive it to suit himself; that  on 
most of the t r ip  they drove from 60 to 70 miles per hour and on one 
occasion he raced with another car. She likewise testified that  whenever 
he is driving he always looks a t  the scenery instead of a t  the road;  that  
his manner of driving generally is such that  when he is driving she has 
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to protest every day out of three hundred and sixty-five in a year and 
that when she protested he would always reply that when he was driving 
he would drive to suit himself. 

Issues were submitted to and answered by the jury in favor of the 
plaintiff. From judgment thereon defendant appealed. 

B o n n e r  D. S a w y e r  and  George M .  A u s f i n  for ida in t i f f ,  appellee. 
Cooper  & Sanders  a n d  G r a h a m  & Eskr idge  for de fendan t ,  appel lant .  

BARNHILL, J. IS a guest passenger on an automobile guilty of such 
negligence as will bar recovery for injuries received as a result of the 
negligence of the driver when it appears that she knew, before becoming 
a passenger, that the driver was in  the habit of operating his automobile 
in a reckless manner at an excessive speed and without keeping a proper 
lookout? This is the decisive question presented by this record and, in 
this jurisdiction, it is one of first impression. That such conduct on the 
part of a passenger would warrant an affirmative answer to the issue of 
contributory negligence was held in T a y l o r  v. C'azidle, 210 N .  C., 60, 
185 S. E., 446. However, in that case the e~lidence was conflicting 
requiring its submission to the jury. The exact question here presented 
was not discussed or decided. 

This Court has held also that under given circumstances it becomes 
the duty of the passenger to protest and remonstrate, and, if feasible, to 
quit the journey, and that his failure so to do is evidence of contributory 
negligence. These cases, represented by S i n g  v. Pope ,  202 N .  C., 554, 
163 S. E., 447; Norf leet  2.. Hall, 204 N. C., 573, 169 S. E., 143; Y o r k  
v. Y o r k ,  212 N.  C., 695, 194 S. E., 486, are not directly in point. I n  
none was it made to appear that the passenger began the jodrney with 
knowledge that the driver was prone to operate an automobile in a negli- 
gent or reckless manner. 

Hence, we must look to the reason of the thing and arrive at  a logical 
conclusion under well recognized principles of law applicable in negli- 
gence cases, aided as may be by pertinent decisions in other jurisdic- 
tions. I n  so doing there are cases in this and other jurisdictions which 
may be considered by way of analogy. 

Where the owner of an automobile hires or lends it to another, know- 
ing that the latter is an incompetent, careless or reckless driver and 
likely to cause injury to others in its use, the ownl:r is liable for injuries 
caused by the borrower's negligence, on the ground of his personal negli- 
gence in entrusting the automobile to one who he knows is apt to cause 
injury to another in its use. Rush a. McDonne l l ,  214 Ala., 47, 106 So., 
175. 

Liability in such cases depends on common law principles, upon the 
ownership of the automobile, the incompetency of the bailee to whom its 
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operation is entrusted to operate it properly and safely, the owner's 
timely knowledge of such incompetence, and injury to a third person 
resulting proximately from the incompetence of the bailee. R u s h  v. 
NcDonnelZ, supra. 

The owner must not let or loan his automobile to a person known to 
him to be an incompetent, careless or reckless driver; I 'aylor v. Caudle, 
supra; Cook v. Stedman,  210 K. C., 345, 186 S. E., 317; People 2). 

Ingersoll, 222 N.  W., 765 (Mich.) ; Anno. 36 A. L. R., 1148, 68 A. L. R., 
1013, and 100 A. L. R., 923; Priestly v. Skoures, 100 A. L. R., 916 
(Kan.) ;  42 C. J., 1078; 2 Blashfield Cyc. Auto L. & P., 1332; or given 
to habitual and excessive use of intoxicants; Taylor  v. Caudle, supra;  
Crowell v. Duncan,  145 Va., 489, 134 S. E., 576; an immature infant, 
T y r e e  v. T u d o r ,  183 N.  C., 340, 111 S. E., 714, 68 A. L. R., 1014; R u s h  
v. McDonnell,  supra;  Paschal1 v. Sharp ,  110 So., 387 (Ala.) ; Perry  v. 
Simeone, 239 Pac., 1056 (Cal.) ; n'audzius u. Lahr ,  74 A. L. R., 1189 
(Mich.); h n o .  36 9. L. R., 1150, and 100 A. L. R., 926; or an un- 
licensed driver; Anno. 36 9. L. R., 1152, 68 3. L. R., 1015, and 100 
A. L. R., 926. He  does so at  his own peril and is liable for any resulting 
injury or damage. 

H e  is not held liable under the doctrine of imputed negligence but for 
his independent and wrongful breach of duty in entrusting his automo- 
bile to one who he knows or should know is likely to cause injury. 

Thus it appears that it is generally accepted law that had plaintiff 
owned the automobile on which she was a passenger on the day she was 
injured and permitted defendant to operate it under the circumstances 
admitted by her, she would have been liable for any injury inflicted 
upon any passenger thereon or upon any other third party. 

Here, plaintiff became a guest upon the automobile of defendant, 
knowing at the time that he habitually drives in a reckless manner at 
a high rate of speed without keeping a proper lookout and that he would 
ignore any protest or remonstrance she might make, and then failed to 
abandon the journey and return home on any one of the numerous occa- 
sions she had opportunity so to do after his continued recklessness became 
apparent. The analogous condlusion that she thereby committed a pri- 
mary act of negligence conclusioely evidencing a want of due care for 
her own safety contributing to her own injury seems to us to be ines- 
capable. 

That this is the necessary result of such conduct is sustained by the 
authorities in other jurisdictions. Some treat it under the doctrine of 
assumption of risk and some as contributory negligence. (See Taylor  
v. Caudle, supra, where it is treated as contributory negligence.) By 
whatever name it may be called, the consensus of opinion expressed in 
these authorities is to the effect that one who voluntarily places himself 
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in a position of peril known to him fails to exercise ordinary care for 
his own safety and thereby commits an act of continuing negligence 
which will bar any right of recovery for injuries resulting from such 
peril. 

A guest, entering an automobile, assumes the 3angers incident to the 
known incompetency, inexperience and driving habits of the driver. 
4 Blashfield, 331, and cases cited in notes. I t  is the general rule that a 
guest or passenger in an automobile takes the host with his defects of 
skill and judgmmt and his known habits and eccentricities in driving. 
4 Blashfield, 197. 

'(When a guest enters an automobile with the knowledge that the 
driver is incompetent or inexperienced . . . l e  takes the chances of 
an accident, and, in case an accident occurs arising from such known 
incompetency, inexperience, or recklessness, he cannot recover against 
the driver; for in such case he assumes the risk O F  the accident by incit- 
ing the driver's predisposition to operate the vehicle in an irresponsible 
manner." 4 Blashfield, 333, and cases cited. So, if a guest, with knowl- 
edge of the defective condition of the car and appreciation of the hazards 
involved, voluntarily assents to ride therein, he will be precluded from 
recovery for injuries in an accident resulting from the defects of which 
he has then been cognizant. 4 Blashfield, 336; Cline u. Prunty ,  152 
S. E., 201 (W. Va.) ;  Pawhowski v. Eskafski, 244 N .  W., 611 (Wis.);  
Knipfer v. Shaw, 246 K. W., 328 (Wis.). 

The guest cannot acquiesce in negligent driving and retain a right to 
recover against the driver for resulting injuries therefrom. 4 Blashfield, 
194-195; Lorance v. Smith ,  138 So., 871 (La.) ; Royer v. Saecker, 234 
N .  W., 742 (Wis.). The basis for charging the passenger with negli- 
gence in such case is simply that of his own personal negligence in thus 
relying entirely and blindly upon the driver's care. Russel v. Bayne, 
163 S .  E., 290 (Ga.) ; Lambert v. Railway Co., 13* N .  E., 340 (Mass.) ; 
Heyde v. Patten, 39 S. W .  (2d),  813. 

A wife, riding in an automobile with her husband, cannot, by reason 
of her spouse's presence, abandon precautions and blindly entrust all care 
for her safety to the driver, but is under an obligation not substantially 
different from that of anyone else, not so circumstanced, to exercise 
ordinary care for her own safety and to warn the driver of danger. 
4 Blashfield, 198, and cases cited. 

On entering an automobile, a guest assumes the dangers incident to 
the known inexperience or incapacity of the driver. Maybee v.  iMaybee, 
11 Pac. (2d), 973; Cleary v. Eckart, 210 N .  W., 267 (Wis.); 51 A. L. 
R., 576; Thomas v.  Steppert, 228 K. W., 513 (Wis.) ; iMorgan Hill 
Paving Co. v. Farmville, 119 So., 610 (Ala.) ; K r ~ ~ e g e r  v. Krueger, 222 
N .  W., 784 (Wis.) ; Daggett v. Lacey, 9 Pac. (2d), 257. 
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I n  the Maybee case, supra, in which it appeared that the driver was 
nearsighted to the knowledge of the daughter, a passenger, the Court 
says : '(She was herself an experienced driver and is charged with knowl- 
edge of the dangers and risks incident to a nearsighted driver without 
glasses driving at  a high rate of speed. She cannot ignore such obvious 
dangers or entrust her safety absolutely to the driver under such circum- 
stances. Because of her acquiescence and consent to be driven under 
these circumstances, she herself participated in the negligence which 
caused the injury, and she is, therefore, barred from recovery." 

"A father who had frequently accepted an invitation to ride with an 
adult daughter in her automobile accepted whatever risk attended the 
degree of proficiency as a driver which the daughter possessed. . . . 
Guests who accept the hospitality of the driver of an automobile accept 
whatever risk attends the degree of proficiency of such driver and his 
usual and customary habits of driving with which they are familiar." 
Kelly v. Gagnon, 236 N. W., 160 (Neb.) ; Olson v. Hermansen, 220 
N .  W., 203, 61 A. L. R., 1243. 

'(She knew what her husband's experience in driving the car had been. 
She was perfectly familiar with his habits of driving. They had driven 
much of the time on gravel highways. She accepted his skill and expe- 
rience as a driver. I f  the accident happened because of his lack of skiil 
and experience in managing the car in gravel, then the consequences of 
such lack of skill and experience was assumed by her on the trip." 
Fontaine v. Fontaine, 238 N. W., 410 (Wis.). 

I n  Besserman v. Hines, 219 Ill. App., 606, plaintiff's intestate became 
a passenger on a small automobile with two other passengers and the 
driver, all of whom were under the influence of intoxicants. The car 
was struck by a train and deceased was killed. I n  denying recovery the 
Court said: "While, ordinarily, the negligence of the driver of a vehicle 
cannot be imputed to a passenger therein, yet, from the facts in this 
case, all the men in this coupe were guilty of negligence in permitting 
thenieelves to ride therein under the conditions and in the manner men- 
tioned." 

"The conduct of the plaintiff in riding and in continuing to ride in 
an automobile when he must have known that the driver was intoxicated 
established independent negligence upon the plaintifi's part, apart from 
the driver's negligence, barring the right of recovery." Lynn v. Good- 
win, 148 Pac., 927 (Gal.) ; Wayson v. Rainier Taxi Co., 239 Pac., 559 
(Wash.) ; Mann v. Hnrmone, 8 S .  E. (2d), 549 (Ga.) ; Berry on Auto- 
mobiles (4th Ed.), 529. This rule applies to a passenger for hire as 
well as to a gratuitous guest. Wayson v. Taxi Co., supra, and cases 
cited. 
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Fhal ly ,  in Bourestom v. Bourcstom, 285 N.  'W., 426, which was an 
action by a wife against her husband for damages in  which the facts 
were substantially the same, the Court said: 

''The term 'assumption of risk' has caused some difficulty and perhaps 
a happier phrase might be coined, but it is conveniently used in referring 
to the duty of the host not to increase the hazard assumed by the guest 
when entering the car, and the responsibility of the guest to refuse hospi- 
tality if he knows of careless habits or fixed dl3fects which make the 
host an unsafe driver. The guest who volunta~ily takes a chance on 
known dangers in preference to renouncing the benefits of the relation- 
ship which he creates by entering the car,-must himself bear the conse- 
quences when he is injured by reason of a known danger. Switzer v. 
Weince, Wis., 1939, 284 N. W., 509. . . . She voluntarily entered 
into the host-guest relationship and accepted the benefits to be derived 
therefrom, knowing of that danger, and she had, therefore, consented to 
assume the risk of her husband's known habit. Her protests on the evening 
of the accident were unavailing to relieve her from her assumption of 
the risk known to her when she entered the car. Having accepted the 
hospitality proffered by her husband, she cannot complain of the conse- 
quences. Markovich z'. Schlafke, Wis., 1930, 284 N. W., 516." 

The court below erred in overruling defendant's motion for judgment 
as of nonsuit. 

Reversed. 

WILLIAM S. GARRETT V. MORRIS STADIEM; IDA R. STADIEM A N D  
ABE STADIEM, AS GUARDIANS FOR MORRIS STADIEM, I~COMPETENT. 

(Filed 7 January, 1942. ) 

1. ,Mortgages 8 -Deed of trust in this case is construed as a matter of 
law to cover only $450 note and not $970 note recited in premises. 

The deed of trust in suit in the premises reciled a note for $970, but 
immediately after the description recited that the instrument was given 
to secure the cestui from loss from becoming surety on the note of the 
trustors in the amount of $450 and that should the trustors fail to pay 
said note then the deed of trust should become due and payable, followed 
by stipulations in the hnbendum that if the trustors fail to pay interest 
on "said note" as it became due or principal and interest a t  maturity of 
"said note" the trustee should foreclose upon demand of the cestui, etc. 
Held:  The instrument is sufficiently unambiguou:g to be capable of legal 
construction without the aid of parol explanation, and its legal effect is to 
secure the $450 item to which all provisions as to default and foreclosure 
expressly relate, and upon foreclosure the trustee is without authority to 
apply the proceeds of sale to the $970 item. 
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2. Mortgages 3 37-Where trustee is without authority to apply proceeds 
of sale to particular note, his payment thereof subjects him to liability 
regardless of whether its execution was procured by fraud. 

This action was instituted by tmstors against the trustee to compel an 
accounting. As a matter of legal construction the effect of the instrument 
was to secure the cestui from loss by reason of his signing as  surety a 
$450 note executed by trustors, and did not cover a $970 note recited in 
the premises. Held: Since the trustee had no authority to apply the 
proceeds of sale to the satisfaction of the $970 note, whether testimony 
by the male trustor tending to show that the execution of the $970 note 
was procured by fraud is incompetent under C.  S., 1795, need not be con- 
sidered, since upon the facts, its admission, if error, would be harmless. 

3. Appeal and Error 3 39- 
Since a new trial will be awarded only for prejudicial error, the admis- 

sion of eridence, even if incompetent, does not entitle appellant to a new 
trial if the rights of the parties would not be altered had such evidence 
been excluded. 

4. Limitation of Actions 3 9- 

In this action by a trustor to compel an accounting of the proceeds of 
sale by a trustee, the question of the statute of limitations was properly 
submitted to the jury under authority of EfLrd v. Sikes, 206 N. C., 560. 

STACY, C. J., and WINBORSE, J., dissent. 

APPEAL by defendant f r o m  Plcss, J., a t  1 4  April,  1941, C i r i l  Term, 
of GUILFORD. NO error. 

Fmnkl in  S. Clark for plaint i f f ,  a p p e l l e ~ .  
S t e r n  & S t e r n  for de fendan t ,  appel lant .  

SEAWELL, J. Whi le  there were charges of f r a u d  and  collusion against 
t h e  defendant i n  connection wi th  the  procurement and  execution of the 
notes and deed of t rus t  which a r e  the  subject of controversy i n  this 
action, the  case as  developed amounted merely to  a n  action against 
N o r r i s  Stadiem, trustee i n  the  deed of t rus t  below copied, f o r  the pro- 
ceeds of a foreclosure sale of the  real estate therein described. 

T h e  instrument  is  as  fo l lo~vs~:  
'(THIS INDENTURE, made  and  entered into this  23rd d a y  of J u l y ,  

AD., 1921, b y  and  between W. S. Gar re t t  and  S a r a h  Garret t ,  his  wife, 
of Guilford County, S t a t e  of N o r t h  Carol ina,  parties of the  first pa r t ,  
Morris  Stadiem, Trustee, of Guilford County, i n  said State ,  p a r t y  of 
the  second part ,  and  A. Schiffman, of Quilford County, i n  said State ,  
p a r t y  of t h e  th i rd  p a r t :  

"WITNESSETH, F o r  t h a t  whereas the  said parties of the  first pa r t  
a r e  indebted t o  t h e  said p a r t y  of the  th i rd  p a r t  in the  s u m  of N i n e  Hun- 
dred Seventy Dollars,  f o r  which t h e  qaid parties of the first p a r t  have 
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executed and delivered to said party of the third part, as aforesaid, one 
note of even date herewith in said sum of Nine Hundred Seventy Dol- 
lars, payable as follows, to-wit: $970.00 on the '23rd day of July, 1930, 
with interest thereon from date till paid, at the rate of six per centum 
per annum, payable semi-annually; and it has h e n  agreed that the pay- 
ment of said debt shall be secured by the conveyance of the land herein- 
after described. 

"NOR, THEREFORE,  in consideration of the premises and for the 
purpose aforesaid, and for the sum of one dollar to the party of the first 
part paid by the party of the second part aforesaid, said W. S. Garrett 
and wife, Sarah Garrett, have bargained, sold, given, granted, and con- 
veyed, and by these presents do bargain, sell, give, grant and convey to 
said Morris Stadiem, Trustee, his heirs and assigns, a certain tract of 
land lying and being in Guilford County and the State of North Caro- 
lina, in Morehead Township, and more particularly described as follows : 

"BEGINNING at a stake on the south side of West McCullogh St., 
said stake being 75 feet east of the southeast intersection of South Ashe 
and West McCulloch Sts.; running thence southwardly about parallel 
with South Ashe St. about 60 feet to a stake; thence eastwardly about 
parallel with West McCullogh St. 123 feet to s stake; thence north- 
wardly parallel with 1st line about 60 feet to a stake on South margin 
of West McCullogh St . ;  thence west along south side of McCullogh St. 
123 feet to the beginning. 

"This deed of trust is giren to secure the said A. Schiffman from any 
loss from becoming surety on a note to the State Industrial Bank for 
the said W. S. Garrett and Sarah Garrett in the amount of $450.00. 
Should the parties of the first part fail to pay off said note to the State 
Industrial Bank as same shall become due, then in such case this deed 
of trust shall become due and payable. 

(Written in ink) : 
"Foreclosed & deeded 10/21/30 to Harry W. Schiffman See Book 

Page 656 Page 469 
"Witness 
"TO HAVE AND T O  HOLD said land and premises, with all the 

rights, privileges, and appurtenances thereunto belonging to him, said 
party of the second part, his heirs 'and assigns, fcxever, upon the trust 
and for the uses and purposes following and none other, that is to say: 

"If the said parties of the first part shall fail or neglect to pay interest 
on said note as the same may hereafter become due, or both principal 
and interest a t  maturity of the said note, or any part of either, or any 
note or bond given in renewal in whole or in part therefor, or any amount 
expended for insurance or taxes as herein provided, then on application 
of said party of the third part, his assignee, or other person who may be 



N. C.] FALL TERM, 1941. 657 

entitled to the moneys due thereon, it shall be lawful for, and the duty 
of, the said party of the second part, to advertise said land in some news- 
paper published in said County of Guilford at  least once a week for four 
successive weeks; or if there be no newspaper published in  said county, 
then in three or more public places in the county aforesaid, for thirty 
days, therein appointing a day and place of sale, and at such time and 
place to expose said lands at  public sale to the highest bidder for cash, 
and uDon such sale to convey title to the ~urchaser.  

"9nd the said party of the second part, first retaining (out of the 
proceeds of such sale) five per centum commissions on the sale of the 
whole of said land sold, as a compensation for making such sale, shall 
apply so much of the residue as may be necessary to pay off and dis- 
charne said indebtedness and all interest then accrued and due thereon, " 
and all sums ex~ended for taxes and insurance as herein ~rovided, 
together with all necessary expenses of advertising and selling; and shall 
pay the surplus, if any remain, to said parties of the first part. 

"It is understood and agreed between the parties to this deed, that the 
parties of the first part shall pay all taxes within the time prescribed 
by law, and shall keep the buildings on the said premises insured in 
some reliable insurance company having an agency in the said County 
of Guilford in the sum of Nine Hundred Seventy Dollars, which said 
policies shall be payable to the party of the third part, as his interest 
may appear, and deposited with Trustee to be applied, in case of loss, as 
far  as it may extend to the satisfaction of this trust. And if the parties 
of the first part shall fail to pay said taxes or to insure said buildings 
for ten hours the party of the third part or the trustees shall be at liberty 
to pay said taxes or effect such insurance, and the amount so expended 
shail "be deemed principal money, bearing six per centum interest per 
annum, and be payable when the next installment of interest becomes 
due. 

"It is further stipulated and agreed, That any statement of facts or 
recital by said Trustee in his deed in relation to the nonpayment of the 
money secured to be paid, the amount due, the advertisement, sale, receipt 
of the money, and the executidn of the deed to the purchaser shall be 
received as prima facie evidence of such fact. 

"Snd it is stipulated and agreed, That if said parties of the first part 
shall pay off said note and interest, and discharge fully the trusts herein 
declared befor? such sale, or the same shall be done by a sale of part of 
said lands, then so much of said land as may not have been sold and are 
not required to meet any of said trusts shall be reconveyed to said parties 
of the first part or the title thereto vested in them according to the pro- 
visions of law. 

"And the said W. S. Garrett and Sarah Garrett, parties of the first 
part, do covenant to and agree with said party of the second part, his 
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heirs and assigns; That they are the owner and seized of said premises 
in fee simple; That they have the right to convey the same; That the 
same are free from any encumbrances whatsoever; That they will for- 
ever warrant and defend the title to the same from the lawful claims of 
all persons whomsoever; and that they will excxute such further deed 
or deeds as may be necessary or proper to carry out the true intent and 
purpose of this trust. 

" IN TESTIMONY WHEREOF, The said parties of the first part 
do hereto subscribe their respective names and affix their several seals 
the day and year first above written. 

"W. S. GARRETT (SEAL)" 
"SARAH GARRETT (SEAL)" 

The contention of the plaintiff was that the deed of trust was given 
only to indemnify Schiffman against loss upon a $450 note for a loan 
obtained from the State Industrial Bank, upon which he was surety. 

There was evidence tending to show that Schiffman had taken charge 
of the mortgaged property immediately after the execution of the mort- 
gage or deed of trust and had collected sufficient rents therefrom to pay 
off the $450 note and interest prior to the forxlosure. Nevertheless, 
Stadiem foreclosed under the power of attorney in the deed of trust and 
executed a deed to Harry W. Schiffman, son of A. Schiffman, and ye- 

ceived from him upwards of $1,000 upon the purchase price. 
Upon the trial the plaintiff, Garrett, was permitted to testify over the 

obiection of the defendant as to various transactions had between him 
and A. Schiffman, now deceased, leading up to the execution of the deed 
of trust, and following its execution. This tes1,imony tended to show 
that fraud had been practiced upon Garrett in thl? making and execution 
of the deed of trust and in connection with a $970 item included therein. 
He  denied ever having executed such a note and stated that he received 
no money upon it. f o  this and testimony of like character on the part 
of Garrett, the defendant duly excepted. 

The defendant in his answer pleaded the bar of the statute of limita- 
tions (C. S., 441 [I]). As to this the plaintiff denied any knowledge 
of the fact that his land had been sold or that the defendant, Morris 
Stadiem, had received any money upon the purchase price or that he 
had in  any way been notified that his property h,ad changed hands until 
shortly before the beginning of this action, wher, he discovered persons 
upon his lot measuring it for purposes of building thereon. There is 
evidence tending to show that he had been paying taxes continuously 
down to that time. 

The plaintiff's action, as developed on the trial, came down to an 
action against the defendant, trustee under the deed of trust, for an 
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accounting for the proceeds of the foreclosure sale. The plaintiff intro- 
duced no evidence from which an inference of conspiracy or concerted 
action on the part of defendant with others could be drawn. There was 
no evidence of partnership between defendant and those connected with 
the transaction, but, on the contrary, evidence on the part of defendant 
that such relation did not exist. But there is plenary evidence of fraud 
in the initial transactions leading to the making of the note for $9'10 
and its inclusion in the deed of trust. The testimony of plaintiff, with 
regard to the transactiolls between him and 9. Schiffman, now deceased, 
is challenged by defendant's exceptions as incompetent under C. S., 
1795-the law familiarly referred to as "the dead man's statute.'' The 
multiplicity of new situations arising under this statute is proverbial. 
The present complex seems to be novel, at  least in its factual aspects. 

The incompetency of the plaintiff to testify as to transactions between 
himself and the deceased, Schiffman, if it exists, must be predicated upon 
the assumption that Morris Stadiem, Trustee under the deed of trust, 
derived his '(title or interest from, through or under" Schiffman, and 
furthermore that it is this interest which is attacked. Upon that point 
there may be a difference of opinion, which it may not be necessary to 
settle for the purpose of decision. 

An inspection of the deed of trust convinces us that it is sufficiently 
unambiguous as to be capable of legal construction without the aid of 
par01 explanation. Drake v. Asheville, 194 N. C., 6, 9, 188 S. E., 343; 
Gay v. R. R., 148 N. C., 336, 62 S. E., 436. The deed on its face merely 
purports to secure the $450 item, expressing its purpose as follows : 

"This deed of trust is given to secure the said 3. Schiffman from any 
loss for becoming surety on a note to the State Industrial Bank for the 
said W. S. Garrett and Sarah Garrett in the amount bf $450.00. Should 
the parties of the first part fail to pay off said note to the State Indus- 
trial Bank as same shall become due, then in such case this deed of t r h t  
shall become due and payable." 

All provisions for default and foreclosure expressly relate to this note, 
and we would not be warranted, by mere implication, in extending them 
to cover a further note of $970 mentioned in the recitals. 

Since, upon its face, the note referred to was made to indemnify the 
surety on the Industrial Bank indebtedness of Garrett against loss, it is 
consistent that the note named in the recital was of the same character, 
especially since there is no provision made in the instrument relating to 
its default. The testimony of the plaintiff, Garrett, as to transactions 
between himself and Schiffman relating to this subject, if objectionable, 
were therefore harmless. 
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T h e  facts  disclosed by t h e  evidence justified submission to the  j u r y  
the  question of t h e  b a r  of t h e  statute. C. S., 441 (1) ; Efird v. Sikes, 
206 N. C., 560, 174 S. E., 513. 

We d o  no t  feel justified in dis turbing the  r e s ~ d t  of t h e  trial.  
No error. 

STACY, C. J., a n d  WINBORNE, J., dissent. 

STATE v. PAUL A. MILLER,. 

(Filed 7 January, 1942.) 

1. Automobiles § 29- 
Evidence held sufficient to support conviction oC defendant on charge of 

drunken driving. C. S., 4506, a s  amended by Public Laws 1925, ch. 283; 
Public Laws 1927, ch. 230, see. 1. 

2. Negligence § Z3- 

Culpable negligence means something more than actionable negligence 
in  the law of torts, and is such recklessness o r  carelessness, proximately 
resulting in injury or death, a s  imports a thoughtless disregard of conse- 
quence or heedless indifference to the safety and rights of others. 

3. Sam* 
The violation of a safety statute which results in injury or death will 

constitute culpable negligence if the violation is willful, wanton, or inten- 
tional, or if the violation is inadvertent but is accompanied by a heedless 
disregard of probable consequences of a dangerous nature which could 
have been reasonably anticipated under the circumstances. 

4. Criminal Law §§ 32a,  62b- 
While circumstantial evidence is  a recognized instrumentality in the 

ascertainment of truth, in order to sustain a convitc'tion it  must be such a s  
to produce in the minds of the jurors a moral certainty of defendant's 
guilt and exclude any other reasonable hypothesis. 

5. Automobiles 8 32-Evidence held t o  leave i n  conjecture question of 
whether violation of safety s tatute  was proximate cause of death. 

The State's evidence tended to show that  defendant was operating his 
automobile while under the influence of intoxicating liquor, that  his wife, 
who was riding in the front seat of the car with him, was also drunk, 
and that she was later found in the street near the curb with a fractured 
skull, which injury caused her death. The State's (evidence further tended 
to show that  although defendant's car was dilapidated, the right front 
door opened and closed all right, but a witness for defendant testified that  
the door was sprung and was hard to close so that  i t  would catch tightly. 
There was further evidence for the State tending to show that a t  the 
scene where the wife was found there were tracks indicating that  a car 
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had run over the curb, across a space reserved for sidewalk, and back 
into the street. Defendant testified that his wife attempted to jump out 
of the car, that he took both hands off the steering wheel in a futile effort 
to catch her, and at this time temporarily lost control of the car. There 
was evidence for defendant that when seen shortly before the accident he 
was not driving recklessly, and that prior thereto, while the car was 
stationary, his wife fell out of the car, or got out and fell on the sidewalk, 
without serious injury, and that defendant picked her up from where she 
lay and put her back in the car. Held:  Whether the fatal injury to the 
wife was the proximate result of defendant's driving while under the 
influence of intoxicating liquor in violation of statute rests in mere specu- 
lation and conjecture upon the evidence considered in the light most 
favorable to the State, and defendant's motion to nonsuit upon the charge 
of manslaughter should have been allowed. 

APPEAL by defendant from Rousseau, J., at 5 May, 1941, Term, of 
FORSYTH. 

Three criminal prosecutions upon (1)  indictment charging defendant 
with crime of manslaughter of one Ruby Odessa Miller with deadly 
weapon, to wit, an automobile; ( 2 )  warrant chargiig defendant with 
crime of reckless driving of motor vehicle upon public highway; and 
( 3 )  warrant charging defendant with operating motor vehicle on public 
highway while under the influence of intoxicating liquor, consolidated 
for the purpose of trial, to each of which defendant pleaded "Not 
guilty." 

Upon the trial below the State offered evidence tending to show a 
narrative of facts leading up to and surrounding the death of Ruby 
Odessa Miller, wife of defendant, as same pertain to the offenses with 
which defendant is charged, substantially as follows: On the night of 
5 April, 1941, about seven o'clock, Ruby Xiller, wife of defendant, was 
found by Sergeant Mitchell of the State Highway Patrol, lying "face- 
foremost" unconscious on pavement on Broad Street, south of Salem 
Creek, in Winston-Salem, her feet "about twelve inches from the west 
curb and her head . . . something like three and a half feet" there- 
from. She was lying in a pool of blood. She was admitted to hospital 
at  seven o'clock and died in less than two hours thereafter, as result of 
"fractured skull.with internal injuries to her brain." 

An autopsy disclosed a fracture of the skull that extended from behind 
one ear across the top of the skull to behind the other ear. The tem- 
poral muscles on the left side of her head were full of hemorrhage. The 
brain showed severe damage. Externally there were various bruises and 
abrasions, some on the back of her hand, some on her knees, and some 
on her left hip. 

On the afternoon of said date, Saturday, defendant, accompanied by 
his wife, his father and mother, a little boy, and one Luther Oxendine, 
having driven to Winston-Salem in his 1933 model V-8 Ford, parked a t  
Sorrell's Warehouse around three o'clock, and all agreed to meet there at 
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six o'clock to "go back home." Defendant ant1 his wife came to the 
meeting place ten or fifteen minutes after the others had arrived. I t  
appeared that "he was drinking," though not drunk. "She seemed to 
be pretty high." As they came up she "was kind of staggering," and 
he "kind of holding her hand." While the others did not get in the car, 
defendant, his wife and Oxendine did do so--he driving, she sitting "in 
the middle" and Oxendine "on the outside." Oxendine testified : That 
they "come on out and hit First Street"; that defendant "was driving 
all right then," "but going down the hill from First to Brookstown" he 
'(was going a little fast, and she was drunk and singing and laughing"; 
that as he, Oxendine, "told" defendant, "Paul, you had better not drive 
so fast coming down here," the wife of defendant said, "Don't drive so 
fast then-you might hurt  somebody"; that while defendant "was driv- 
ing fast" and "it wasn't reckless," he, Oxendirle, was frightened, and 
decided to get out, because, in his language, "I knew if the law stopped 
us they would get us"; that upon Oxendine's request to stop and to let 
him out, defendant "put on the brakes" and Oxendine "pulled up the 
emergency brakes," and then "the car kind of ran over or against the 
side of the curb,'' attracting attention of W. It. Xiddleton, who was 
near-by; that Oxendine got out at  the corner of First and Brookstown 
Streets around quarter to seven o'clock, and as he started to close the 
door, or slam it, defendant's wife "went over on the door." What fol- 
lowed immediately is detailed in testimony of W. B. Middleton, tending 
to show that he saw a man get out of a car, which the evidence tends 
to show was the car of defendant, slam the door and walk west on First 
Street, and next he saw a woman there "right across the sidewalk"; that 
she "seemed to be helpless" and "looked to be lifeless"; that a man got 
out of the car, '(attempted to lift her back in" i t :  that when he got "her 
up a few inches, he stumbled and dropped her," but "succeeded in getting 
her back in the car"; and "got the door closed"; that then "she told 
him to leave her alone"; that then he started up First Street, which is 
steep there; that Middleton '(did not see anything about that car while 
it was there, or as it left, to indicate any recklei,s driving," and, in his 
opinion, "when defmdant turned south on Broad Street, he was making 
around thirty or thirty-five miles an hour." 

Other testimony, offered by the State, tends to show that the scene of 
the above incident is approximately a mile and a half from the point 
where the wife of defendant was found on the street; and that about a 
block south of this point on Broad Street the car of defendant was seen 
traveling south with the door hanging open. Thth witness, Mrs. Gunter, 
testified: "It looked as if he might be trying to shut the door and going 
to turn around. He  wasn't driving very fast. I t  looked like he might 
be going to make a complete turn or semi-circle. . . . He was driv- 
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ing slowly. . . . I think we were the only car going north and that 
was the only car I saw going south." 

The State's evidence further tends to show that at the time pajrolman 
drove up to where wife of defendant lay in the street, there was no other 
car or person there, but that in about five minutes afterward defendant 
came up driving a 1933 Ford coach, headed north, and parked on oppo- 
site side of street, and came over and identified the woman, but what he 
said was excluded; that he told the officers, who had gathered on the 
scene, "what had happened there" and "that he was driving the car sit- 
ting there" ; (The officer, on cross-examination, would have testified that 
defendant said, "My wife jumped out of my car. I did all I could to 
prevent her jumping." Upon objection this was excluded. Exception.) 
and that defendant appeared to be under influence of some intoxicant, 
and the officer placed him under arrest. 

The State's evidence further tended to show that it had rained some 
that afternoon and the street was wet or damp; that there were car 
tracks, indicating that, at a point just beyond the bridge on Broad 
Street, where there is no sidewalk, a car apparently traveling south had 
run a circular route across the space reserved for a sidewalk, on to 
('grassy bank" some ten feet from the curb, and then back into the 
street to the left of the pool of blood, in which wife of defendant was 
found. 

The State's evidence further tended to show that the car in which 
defendant was riding was "old and shabbyH-('a ram-shackle Ford" with- 
out brakes; that the door which, when opened, swings back two-thirds of 
the way, according to testimony of officers, opened and closed all right- 
nothing out of ordinary. But, on the contrary, according to witness 
Oxendine, the door where he got out "was hard to close," "looked like it 
had been bent up," "no glass" in it, and, further quoting him, "on that 
day I know that the car door was sprung . . . after i t  is once 
closed, it is hard to open, and if it is op'ened, it will fly open with a big 
noise." 

On the other hand, defendant testified: That his wife "started to get 
out," after Oxendine had '(started up the street," and fell down on the 
sidewalk; that he opened the door, went around, picked her up and put 
her in the car and shut the door; and then went around and "got under 
the wheel." Using his language, "I started on home . . . down 
Broad Street . . . toward the bottom of Broad, driving along about 
twenty-five miles an hour. Just  before I got to the bridge, Ruby said 
she was going to jump out. I say, 'Honey, I wouldn't do that if I was 
you.' On the other side of the bridge, I looked over toward the Duke 
Power Company's plant. I heard the door crack and I looked around 
and Ruby was starting to jump out. I turned loose of the steering 
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wheel and tried to catch her, but I couldn't reach her. She said she was 
going to jump out . . . After she jumped out of the car . . . 
no faster than I was driving, I didn't think she kvas hurt very much. I 
went up to the next street to turn around and come back to get her. I 
come back and Mr. Mitchell was there. I got out and went over there 
and Mr. Mitchell said, 'I wouldn't touch her if I was you.' I says, 'I 
can't help it, i t  is my wife. She jumped out of the car.' I asked if he 
had called an ambulance and he said he had had it done." 

On cross-examination defendant further testiiied : "I was trying to 
grab at  my wife when we went over the bridge at Salem Creek and did 
not have my hands on the steering wheel, and don't know where i t  went. 
I was trying to catch her. I was so excited at  that time I didn't know 
whether my car went up over the curb and come back in the road. She 
did not say to me . . . to stop and let her out . . . I did not 
tell the officers that my car went over the curb . . . I went up to 
the next street, turned and came back . . . to get her. T.here were 
cars coming down the street and I had to wait until they passed before 
I made my turn. I did not pass any cars but Mrs. Gunter's coming 
down that street before I came back . . . 1 wasn't running over 
twenty-five miles an hour when my wife jumped out of the car . . . 
My wife did not catch on the door when she jumped. She just leaped 
right out. I didn't stop right then because I was so excited and no faster 
than I was driving, I didn't think she was hurt much and I would go up 
and turn around and come back and get her." 

Defendant further offered testimony tending to show that his wife 
was in highly nervous state and that on previous occasions she had 
threatened to jump out of cars in which she was riding. 

Defendant further offered testimony tending to show that the right 
front door of defendant's car, which opened backward, would not open 
from the inside; no latch on inside; that "you would have to go around 
. . . or reach through the window and open it from the outside"; 
and that the door was closed "from the place Oxendine got out until she 
opened it and jumped out." 

At the close of evidence for the State motion for judgment as in case 
of nonsuit as to the charge of reckless driring was allowed. 

Verdict as to manslaughter : Guilty. Judgment : Confinement in 
State's Prison for a term of not less than four nor more than seven years, 
and assigned to such labor as is provided by law. 

Verdict as to operating motor vehicle upon the highway while under 
the influence of intoxicating liquor : Guilty. Judgment : (a )  Confine- 
ment in the common jail of Forsyth County for ;i period of two years, 
and assigned to work on the p b l i c  highways under the control and 
supervision of the State Highway and Public Wckrks Commission; (b)  



N. C.] FALL TERM, 1941. 665 

surrender of his driver's license to the clerk of Superior Court; and (c) 
deprival of privilege of operating a motor vehicle upon the public high- 
ways for a period of two years. 

Defendant appeals therefrom and assigns error. 

Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

J .  P. Motsinger and E. M. Whitrnal~ for defendant, appellant. 

WINBORNE, J. Defendant challenges the judgment rendered in  court 
below mainly upon the ground that the evidence, when taken in the light 
most favorable to the State, is insufficient to support either of the ver- 
dicts upon which it rests. While, after due consideration of exceptions 
pertaining thereto, we are of opinion that the evidence supports the 
verdict on the charge of operating a motor vehicle upon public highway 
while under the influence of intoxicating liquor, we are equally convinced 
that, accordant with applicable principles of law, well established in this 
State, the evidence, even when considered favorably alone to the State, 
leaves the proximate cause of the fatal injuries to deceased in a state of 
conjecture and speculation. S. v. Cope, 204 N .  C., 28, 167 S. E., 456, 
and cases cited. I n  that case it is said that culpable negligence in the 
law of crimes is something more than actionable negligence in the law 
of torts. I t  is such recklessness or carelessness proximately resulting in 
injury or death, as imports a thoughtless disregard of consequences or a 
heedless indifference to the safety and rights of others. I t  may be in an 
intentional, willful or wanton violation of a statute or ordinance for the 
protection of human life or limb which proximately results in injury or 
death. Or it may be in an inadvertent violation of a prohibitory statute 
or ordinance accompanied by recklessness of probable consequences of a 
dangerous nature, when tested by the rule of reasonable prevision, 
amounting altogether to a thoughtless disregard of consequences or a 
heedless indifference to the safety of others, if injury or death proxi- 
mately ensue. 

While it is true as contended by the State that there is evidence that 
defendant at  the time his wife was injured was violating the statute by 
which any person who shall, while intoxicated or under the influence of 
intoxicating liquors, operate a motor vehicle upon any public highway 
or street of any town in this State, shall be guilty of a misdemeanor. 
C. S., 4506, as amended by Public Laws 1925, chapter 283; Public 
Laws 1927, chapter 230, see. 1. Yet, the State is forced to rely upon 
circumstances as to whether the violation of that statute proximately 
caused the fractured skull from which wife of defendant died. ' I n  this 
connection: "It is true that circumstantial evidence is not only a recog- 
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nized and accepted instrumentality in the ascertainment of truth, but 
also in many cases, quite essential to its establishment. . . . How- 
ever, the rule is, that when the State relies upon circumstantial evidence 
for a conviction, the circumstances and evidence must be such as to pro- 
duce in the mind of the jurors a moral certainty of the defendant's guilt, 
and exclude any other reasonable hypothesis." S. v. Stiwinter ,  211 
N.  C., 278, 189 S. E., 865, and cases cited. S(?e, also, 8. v. Madden,  
212 N .  C., 56, 192 S. E., 859, where Barnhill, J., fully discusses the 
subject. See, also, 23 C. J. S., 149, 150, 153. 

Bpplying this principle to the evidence in hand, many theories con- 
sistent with logic and equally reasonable may be advanced as to what 
caused the wife of defendant to leave the car, which leaving, irrespective 
of how it may have occurred, manifestly inflicted the injuries which 
resulted in her death. 

Conceding that the injuries were inflicted in leaving the car in some 
manner, it could be argued that if she were "drunk," "helpless" or "life- 
less," she may have fallen ('over on the door," which, if in a sprung 
condition, may not have been securely fastened, and might have opened, 
causing her to fall out of the car ;  or that, if drunk or if sober, she were 
leaning against the door, i t  might, because of its sprung condition, or 
for other unaccountable reason, have opened, and caused her to fall out; 
or that, there being no glass in the door, she may have put her hand 
through the door, taken hold of the handle to steady herself, and uninten- 
tionally turned it and caused the door to open; or that, under this last 
situation, she might have intentionally turned the handle and caused the 
door to open; or that, with her arm hanging on mtside of door against 
the handle, the handle turned and the door opened; or that she deliber- 
ately opened the door and attempted to jump out rmd fell, or jumped and 
was thrown to the ground; or that, if the automobile tracks on outside 
of road were made by defendant's car, the car for lack of control, or for 
other cause, suddenly swerved in making the circular course, and threw 
her against the door, causing it to open; or that on such course, the car 
struck a bump and threw her through the glassless door. These theories, 
and many others which are conceivable, unless that of intentional jump- 
ing from the car be accepted, are based upon assumed facts, and aEe 
purely speculative and conjectural. A conviction, under such circum- 
stances, runs counter to rights of defendant, and must not stand. 

The judgment on verdict of guilty as to manslaughter is 
Reversed. 

The judgment on verdict of guilty as to operating motor vehicle on 
public highway, while under influence of intoxicating liquor, is 

Affirmed. 
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LOUIS H. PINK, AS SUPERISTENDENT OF INSURAXCE OF THE STATE 
O F  NEW YORK, AS LIQ~IDATOR OF NATIONAL SURETY COMPANY, v. 
JOHN R. HANBY. 

(Filed 7 January, 1942.) 

1. Receivers § 13: Part ies  § 1: Constitutional Law § %Statutory re- 
ceiver may maintain action outside t h e  s tate  of his appointment. 

The statutory receiver of insolvent insurance companies who, upon the 
insolvency of a company chartered by his state, is ordered by the court of 
such state, by virtue of his office, to take possession and liquidate the 
property and business of the company, may maintain a suit in this State 
upon a chose in action constituting a n  asset of the company, since, al- 
though a receiver deriving his authority solely by the appointment of a 
court of another state has no extraterritorial powers, the statutory re- 
ceiver acquires his powers by operation of the laws of such other state, 
which must be recognized under the full faith and credit clause of the 
Federal Constitution. 

2. Principal and  Surety 8 1 6  
Where the application for a surety bond stipulates that in considera- 

tion of the execution of the bond by the surety the principal agrees to 
indemnify the surety for all loss, including counsel fees, which the surety 
may sustain in consequence of having executed the bond, a complaint 
alleging that the surety had paid counsel fees in a stipulated sum neces- 
sary to the defense of an action upon the bond, states a cause of action 
in favor of the surety against the principal. 

The principal's averment that  he had executed deed of trust on real 
property in satisfaction of the right of the surety to indemnity for loss 
sustained by reason of the execution of the bond is unavailing when the 
surety alleges that it  released the deed of trust solely to enable the prin- 
cipal to raise money to effect a compromise settlement with the obligee 
in the bond and that  there was no intention to release the principal from 
his contractual obligation to indemnify the surety for loss sustained by 
the surety by reason of execution of the bond. 

4. Pleadings 8 22- 
A motion to be allowed to file amended answer is addressed to the dis- 

cretion of the trial court, and its refusal of the request will not be dis- 
turbed in the absence of abuse of discretion. 

APPEAL by defendant f r o m  Parker, J., a t  March  Term, 1941, of NEW 
HANOVER. Affirmed. 

T h i s  is a n  action brought by  the  plaintiff to  recover of the defendant 
the  sum of $3,750.00, which the  plaintiff alleges was paid to  I s a a c  C. 
Wright ,  a n  attorney, under  the  terms and  provisions of a wri t ten appli- 
cation alleged t o  have been signed by the defendant i n  consideration of 
the Nat iona l  S u r e t y  Company's signing a bond f o r  the defendant Hanby .  
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The suit was instituted on 1 April, 1937, and complaint in the action 
filed on the same date. The answer was filed 22 April, 1937. 

The judgment of the court below is as follow,3: "At a term of Supe- 
rior Court of New Hanover County, held on the 3rd day of March, 
1941, at  Wilmington-Present : Honorable R. Hunt  Parker, Judge Pre- 
siding. This cause coming on to be heard, and being heard upon motion 
of the defendant to be allowed to withdraw the answer heretofore filed 
in  this case and to file a demurrer ore tenus upon the grounds that the 
complaint did not state a cause of action, and the Court having denied 
the defendant's motion to withdraw the answer and having considered 
the complaint and the aforesaid demurrer, and having heard argument 
of counsel, and being of the opinion that the complaint does state a 
cause of action: I t  is Therefore, Ordered and Adjudged that  the afore- 
said demurrer by the defendant be and the same is hereby overruled. 
And this cause is retained for further orders. :R. Hunt  Parker, Judge 
Presiding." To the foregoing judgment, defendant excepted and assigned 
error: "That the Court erred in signing the judgment of R. Hunt  
Parker, Judge, appearing in the record." The facts necessary for the 
determination of this controversy will be set forth in the opinion. 

Stevens C% Burgwin for plaintiff. 
E. K. Bryan for defendant. 

CLARKSON, J. The questions for decision: (1) I s  plaintiff legally 
entitled to maintain the action? ( 2 )  Do the allegations of the complaint 
state a cause of action against the defendant? 'We think both of these 
questions must be answered in the affirmative. 

The complaint alleges, in part:  ('That George 13. Van Schaick, Super- 
intendent of Insurance of the State of New Yorlr, and his successors in  
office, were authorized and directed by order of the Supreme Court of 
the State of New York in and for the County of New York, dated 
June 1, 1934, to take possession of the property and to liquidate the 
business of National Surety Company pursuant to Article XI  of the 
Insuranve Law of the State of New York and were vested with title 
to all of the property, contracts and rights of action of said National 
Surety Company, and were directed to deal with the property and busi- 
ness of said National Surety Company in their own names as Superin- 
tendent of Insurance of the State of New York. That Louis H. Pink 
is the present duly qualified Superintendent of Insurance of the State 
of New York, and the successor to George S. Van Schaick, as Superin- 
tendent of Insurance of the State of New York, and as Liquidator of 
National Surety Company." 

The contention made by defendant, that the phiintiff had no standing 
in the court to sue, cannot be sustained. 
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The matter was decided in a Texas case, fully sustained by authorities 
from the U. S. Court-State v. 5"exas et al. 23. Louis H. Pink, Statutory 
Liquidator of National Surety Co., 124 S. W. (2d), 981, the Supreme 
Court of Texas overruled a contention that the very Liquidator involved 
in the case at  bar was without authority or capacity to prosecute an 
appeal, saying a t  p. 987: "We are aware of the general rule that an 
administrator appointed in one state cannot sue in another, and an ordi- 
nary equity receiver appointed by a state court has no extraterritorial 
powers (36 Tex. Jur .  P., 291, sec. 149; Relf v. Rundle, 103 U. S., 222, 
26 L. Ed., 337), but such rule cannot be applied here so as to deny the 
New York receiver or liquidator the right to appeal this case for the 
reason that, as already stated, the New York receiver or liquidator, who 
was a New York public official, did not derive his powers, authority and 
title from the decrees of the appointive court, but from the laws of the 
state which created or chartered this corporation. This Surety Com- 
pany was created by the laws of New York, and therefore all pertinent 
laws of the State become a part of its charter. When it came into this 
State, it brought its charter with it. Necessarily a corporation must act 
through, agents, and since the State of New York created this corpora- 
tion, it had the lawful right to say, by statute, who such agents should 
be. I n  this regard, that State had the right to say who such agents 
should be, both while this corporation was a solvent and going concern, 
and after it had been declared insolvent and was in process of liquida- 
tion. Likewise, the creative State had the right to define who should 
become the legal owner of this corporation's property when i t  became 
insolvent and passed into the hands of the New York Insurance Com- 
missioner for liquidation of the winding up of its affairs. For us to 
refuse to recognize the New York Insurance Commissioner as a party 
to this suit under the facts of this record would be to deny full faith 
and credit to the statutes and judicial decrees of the State of New York. 
Finally and simply stated, we think that under the facts of this record, 
the New York Insurance Commissioner was, in fact, this corporation 
itself for all purposes of winding up its affairs. He  was, and is, the 
legal owner of all of its properties. I t  must, therefore, follow that he 
was a party to this suit in the District Court, and had the right to appeal 
this case. Relf v. Rundle, 103 U. S., 222, 26 L. Ed., 337; Bernheimer 
v. Concerse, 206 U. S., 516, 51 L. Ed., 1163; Converse v. Hamilton, 224 
U. S., 243, 56 L. Ed., 749; Clark 21. Willard, 292 U. S., 112, 78 L. Ed., 
1167." 

I n  Converse 2'. Hamilton, 224 U. S., 243, 56 L. Ed., 749, the Wisconsin 
Court held that a Minnesota statutory successor could not sue in Wis- 
consin. The United States Supreme Court reversed that decision on 
the ground that Wisconsin had denied full faith and credit to the Min- 
nesota statutes and proceedings, and, in so doing, the Supreme Court 
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used the following language, at  pp. 256-7: "It is true that an ordinary 
chancery receiver is a mere arm of the court appointing him, is invested 
with no estate in the property committed to his charge, and is clothed 
with no power to exercise his official duties in othw jurisdictions. Booth 
v. Clark, 17 How., 322, 15 L. Ed., 164; Hale v. Allison, 188 U. S., 56, 
47 L. Ed., 380, 23 Sup. Ct. Rep., 244; Great Western Min. & Mfg. Co. 
v. Harris, 198 U.  S., 561, 49 L. Ed., 1163, 25 Sup. Ct. Rep., 770. But 
here the receiver was not merely an ordinary chancery receiver, but 
much more. By the proceedings in  the sequestraiion suit, had conform- 
ably to the laws of Minnesota he became quasi atrsignee and representa- 
tive of the creditors, was invested with their righis of action against the 
stockholders, and was charged with the enforcement of those rights in 
the court of that state and elsewhere. So, when he invoked the aid of 
the Wisconsin court, the case presented was, in substance, that of a 
trustee, clothed with adequate title for the occasion, seeking to enforce, 
for the benefit of his cestuis que trustent, a right of action, transitory in 
character, against one who was liable contractually and severally; if 
a t  all." 

We think the case of V a n  Kempen v. Latham, 195 N. C., 389, and 
201 N. C., 505, does not militate against the view we take in this action. 

The allegations of the complaint state a cause of action. We only set 
forth extracts: "That on or about the 18th day of December, 1924, the 
defendant made written application to the National Surety Company for 
the execution of a bond in the penal sum of $45,000.00, running to the 
Internal Revenue Department, which proposed bond is known and desig- 
nated as Tax Abatement Bond, which said written application provided, 
in part:  'That in consideration of the execution of said bond of the 
company, we hereby jointly and severally covenant with the company, 
its successors and assigns. . . . that the undersigned will at  all times 
indemnify and keep indemnified the company and hold and save it harm- 
less from and against any and all damages, loss, costs, charges, and 
expenses of whatsoever kind or nature, including counsel and attorneys' 
fees which the company shall or map at any time sustain or incur by 
reason or in consequence of having executed the bond herein applied for. 
. . . That said counsel fees of $3,750.00 paid to the said Isaac C. 
Wright, attorney, were necessarily incurred by the National Surety Com- 
pany, in liquidation, in order to protect said eslate and the said sum 
represented a fair, just and reasonable compensation for the services 
rendered by the said Isaac C. Wright, attorney, as aforesaid, and that 
the said payment represents an expense incurred by the said company by 
reason of the execution of the bond hereinabove referred to, and that 
plaintiff is advised, believes, and so alleges that by virtue of the terms 
and provisions of said bond and of the application of the defendant, 
upon which said bond mas issued, the defendant is liable to the plaintiff 
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for said sum of $3,750.00 in order that plaintiff may be reimbursed in 
full for said item of expense incurred by it, as aforesaid. That while 
demand has been made by the plaintiff upon the defendant, the defend- 
ant has failed and refused to pay the same or any part thereof and the 
whole of said sum, with interest from the 26th day of May, 1936, is now 
due and owing by the defendant to the plaintiff.'' The bond signed by 
defendant included "Counsel and attorney's fees." 

The defendant i n  his brief takes the position: "That the satisfaction 
of the deed of trust alleged in  the complaint was a satisfaction of the 
liability sued for and that, therefore, the plaintiff cannot maintain the 
present action." Upon this point we set forth the allegations of Articles 
7 and 9 of the complaint : 

"Article 7, alleges that at  the time of the execution of the bond the 
defendant and his wife executed to E. K. Bryan, Trustee, a deed of trust 
on certain real estate situated in New Hanover County in order to secure 
the National Surety Company from liability on account of the execution 
of said bond." 

"Article 9, of the complaint alleges that when a settlement was reached 
between the defendant and the United States Government, brought about 
by the service rendered by Isaac C. Wright, that i t  became necessary 
that the National Surety Company release the real estate conveyed in 
said deed of trust in order that the defendant, Hanby, might raise the 
money necessary to settle his liability to the Government as agreed upon, 
said settlement being for an amount substantially less than the claim 
originally filed by the Government and for which the bond was liable, 
and that in order to effect said settlement the National Surety Company 
did release said real estate from the operation of said deed of trust." 
May we say it is apparent this was done for the purpose of effecting a 
settlement inuring to the benefit of both the National Surety Company 
and the defendant, Hanby, and its effect, from the allegations, was not 
to release the defendant, Hanby, from his contractual obligation con- 
tained in his application for the bond, under the terms of which he 
undertook to hold the National Surety Company harmless from any and 
all liability thereunder. 

The allegations show that the arrangement was for the benefit of 
defendant and there was no intention to release him from his contractual 
obligation. See Grace v. Strickland, 188 N. C., 369. 

The contention of defendant that there was error in the court below in 
the refusal to allow him to file an amended answer to the complaint, 
cannot be sustained. This is largely in the discretion of the court below 
and on the record there appears no abuse of discretion. 

For the reasons given, the judgment of the court below is 
Affirmed. 
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VANNIE GLENN v. GATE CITY LIFE INSUItANCE COMPASS. 

(Filed 7 January, 1942.) 

1. Insurance $ 38- 
A policy providing for weekly benefits for sickness so long as  the policg- 

holder remains totally disabled is  a policy of general coverage for dis- 
ability from sickness and will be construed to efilectuate its primary pur- 
pose to  provide such benefits, and subsequent sut~ordinate limitations will 
be strictly construed against insurer, since they limit the scope and pur- 
pose for which the policy was taken out. 

2. Same-- 
A provision in a health policy that benefits thereunder would be paid 

only when insured has been conflned to his or her bed or house for  seven 
consecutive days describes the character and extent of illness covered, 
rather than a limitation upon insured's conduct. 

3. S a m e E v i d e n c e  held t o  show t h a t  insured was  conflned t o  home within 
intent  and  spirit  of limitation i n  health policy. 

The policy in suit provided weekly benefits for sickness so long a s  
insured remained totally disabled, but by later subordinate condition pro- 
vided that weekly benefits for sickness would be paid only when insured 
had been conflned to his bed or home for  seven consecutive days. The 
action was submitted to the court by agreement, and the court found, 
upon supporting evidence, that  after losing his job because of poor eye- 
sight, insured stayed a t  home from worry some flve or six weeks, but that  
since such time he had not been so confined, but had continued to be 
totally disabled. H e l d :  The facts do not disclose such failure to meet the 
conditions of the policy a s  to confinement a s  would preclude recovery. 

2. -Disease of eye is "sickness" within meaning of Health policy. 
This action on a policy providing for weekly Iwnefits for sickness so 

long a s  insured should remain totally disabled was submitted to the court 
under agreement of the parties. Held: Evidence that  insured's eyesight 
had been practically destroyed by disease or a complication of diseases 
sustains the court's finding that  disease of the eye is sickness within the 
terms of the policy and that  a s  a result of said sickness insured is totally 
disabled, since the word "sick" means "affected with disease." 

APPEAL by  defendant  f r o m  Rousseau, J., a t  J u n e  Term, 1941, of 
FORSYTH. Affirmed. 

T h i s  is  a n  action wherein the  plaintiff seeks to  recover weekly sick 
benefits under  two health, accident and  l i fe  insurance policies issued t o  
h i m  by  t h e  defendant on 23 December, 1918, and  on 18 August,  1919, 
respectively, a n d  wherein defendant  seeks t o  avoid l iabi l i ty  upon t h e  
ground t h a t  the  plaintiff was not  sick ti8 contemplated b y  the  provisions 
of t h e  policies. 
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GLENN v. INSURANCE CO. 

The policies provide that the defendant will pay to the plaintiff 
"weekly sick and accident benefits named in schedule below (Section A)  
. . . Section A. Weekly sick and accident benefits-$5.00. (Note: 
$5.00 in one policy and $2.00 in the other) . . . Full amount of 
weekly sick and accident benefits will be paid from date of this policy. 
The weekly benefits under this policy are not limited to any number of 
weeks, but covers fifty-two weeks in any one year or will be paid as long 
as the policy holder remains totally disabled. . . . After this policy 
has been in force five full years from the date hereof the weekly sick 
. . . benefits . . . shown in Section A . . . above, will be 
increased 20% and will remain so as long as this policy continues in 
force. . . . Additional conditions and agreements . . . 2nd. 
Weekly benefits for sickness will only be paid when the insured has been 
confined to his or her bed or house for seven consecutive days." 

There are various other provisions and conditions as to the payment 
of premiums by the insured and the giving of notice to the company 
of sickness and disability, but these have no application to the case at  
bar since it is admitted or stipulated that all premiums due were paid 
and that the policies were in full force and effect at  the time of the trial, 
and that the defendant had timely knowledge of the disability of the 
plaintiff and all notices or proofs of claim required of the insured to the 
company were waived. This action involves claims only for sick benefits, 
there being no allegation of or contention for accident benefits. 

The following appears in the record : "Counsel for the plaintiff and 
counsel for the defendant dispensed with the intervention of the jury 
and consented and agreed that the presiding judge might hear and find 
all facts and conclusions of law and render its verdict." 

His  Honor found, inter alia, as facts: "That on 23 May, 1939, the 
plaintiff, who had been employed for a number of years by the Brown- 
Williamson Tobacco Company at its Winston-Salem plant, was dis- 
charged because of such a degree of blindness that he could not perform 
the duties incident to his work. That thereafter, the plaintiff was con- 
fined in his home for some five or six weeks, by reason of worry due to 
the loss of his eyes and his inability to work, but since the said five or 
six weeks immediately following 23 May, 1939, the plaintiff has not been 
confined to his bed or house. That the plaintiff was not attended by a 
doctor during the five or six weeks of his confinement to his bed or home, 
or a t  any time at his bedside. There is no evidence that the condition of 
the plaintiff's eyes was such as to require the actual attendance of a 
physician a t  his bedside during any of the time that he was confined to 
his bed or house. . . . The Court further finds that the diseases of 
the eyes is sickness within the terms of the policy, and that the disability 
of the plaintiff, which prevents him from performing any occupation, is 

22-220 
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the result of said sickness, and that the plaintiff :is totally disabled from 
performing or pursuing any work of a gainful character, due to the 
diseased condition of his eyes." 

His  Honor concluded as a matter of law, and atljudged, that the plain- 
tiff recover of the defendant $6.00 per week on one policy, and $2.40 per 
week on the other policy, from 30 May, 1939, till the date of trial, 110 
weeks, and interest on each weekly due. From this judgment 
the defendant appealed, assigning errors. 

Elledge C% W e l l s  for plaintif f ,  appellee. 
Ing le ,  B u c k e r  & I n g l e  for defendant ,  appellant.  

SCHENCK, J. The appellant's first and second assignments of error 
are to the court's refusal to grant its motion lodged when the plaintiff 
had introduced his evidence and rested his case and renewed when all 
the evidence was in for a judgment as in case of nonsuit (C. S., 567). 
These assignments of error cannot be sustained, since the evidence sup- 
ports the findings of fact and these findings sustain the conclusions of 
law reached by the court. 

The third assignment of error brought forward by the appellant is to 
the refusal of the court to enter judgment as tendered by the defendant. 
This assignment is likewise untenable since the judgment tendered was 
one of dismissal of the action and the facts found were of a contrary 
import. 

The fourth assignment of error brought forward by the appellant is 
to the court's "refusing to find as a fact that there was no evidence that 
the condition of the plaintiff's eyes has at  any time impaired his general 
Lealth." I t  is upon this assignment of error that the appellant bottoms 
his principal argument for a reversal. 

Ry the policies in suit the defendant agreed to pay the plaintiff weekly 
sick benefits-this is an unqualified agreement unless limited by the 
"additional conditions and agreements" subsequently set out in the 
policies; in other words, the policies are policies of general coverage, 
unless by the aforesaid subsequent conditions and agreements they are 
converted into policies of limited coverage. 

The subsequent condition and agreement which the defendant contends 
converts the policies in suit from general to limited coverage is the one 
which reads: "Weekly benefits for sickness will only he paid when the 
insured has been confined to his or her bed or house for seven consecu- 
tive days." 

His Honor found that "the plaintiff was confined in his home for 
some five or six weeks, by reason of worry due to the loss of his eyes 
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and his inability to work, but since the said five or six weeks immediately 
following May 23, 1939, the plaintiff has not been confined to his bed 
or house." 

It is the contention of the defendant that this finding of fact is in 
conflict with the subsequent finding of fact that "the diseases of the eyes 
is sickness within the terms of the policy, and that the disability of the 
plaintiff, which prevents him from performing any occupation is the 
result of said sickness," and that such findings do not sustain the con- 
clusion of law that the plaintiff is entitled to recover under the policies 
from the defendant. 

I n  view of the fact that the evidence discloses that the plaintiff was, 
and '(remains totally disabled" from diseases of the eyes, we do not con- 
cur in the contention of the defendant. The plaintiff took out the poli- 
cies in suit that he might be paid weekly benefits in the event of sickness. 
This was the principal object of the contract and the protection for 
which the insured paid the premiums, and any subordinate conditions 
and agreements in the policies should be strictly construed against the 
insurer, since they limit the scope and the very purpose for which the 
policies were taken out. We are of the opinion that the fact that the 
evidence tends to show, and the Snding of fact is to the effect, that "the 
plaintiff was confined to his home for some fi1.e or six weeks, by reason 
of worry due to loss of his eyes and his inability to work," but since said 
time he has not been so confined and has not been attended by a physi- 
cian, is not su& a departure from the contract, or such a falling short of 
its provisions, as to destroy the insured's protection under the policies. 

The purpose of the provision relative to the insured's being confined 
to his bed or house was to describe the character and extent of his illness, 
rather than to prescribe a limitation upon his conduct. To give the 

relative to the insured's confinement to his bed or his house 
the construction urged by the defendant would be to so magnify the 
letter as to practically nullify the principal object of the policies. ''Not 
of the letter, but of the spirit: for the letter killeth but the spirit giveth 
life." 2 Corinthians 3 :6. T h o m p s o n  v. Accident  Assn.,  209 N. C., 678, 
184 S. E., 695; D u k e  v. Assurance C'orp., 212 N .  C., 682, 194 S. E., 91. 

The defendant argues that blindness is not such sickness as is contem- 
plated by the policies and therefore plaintiff should not recover. The 
defendant contracted to pay the plaintiff "weekly sick . . . benefits" 
. . . "as long as the policy-holder remains totally disabled." Dr. 
W. P. Speas, an admitted eye expert, testified for the plaintiff: "He 
(the plaintiff) has a complicat ion of diseases. He has an optic atrophy. 
,4n optic atrophy is a condition in which the eye nerve is dead, or 
approaching that. He  has an absolute optic atrophy as near as I can 
tell from my experience and observation. He  also has a high degree of 
myopia, or near sightedness, a rery high degree of that, which precludes 
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his being able to see anything of any size any considerable distance. He  
has a scar of the cornea. I t  is supposed to be clear like glass. H e  has 
a scarring there which, if everything else were normal, would cut down 
his vision. At one time when he was there I felt he had increased 
tension in the left eye. H e  has this complication of diseases any one of 
which would affect his vision. I t  is a permanent condition, absolutely. 
I last saw Vannie (the plaintiff) on the 24th day of this month. His  
condition is not improved over when I first saw him. The effect of the 
disease of the optic nerve that I have named is that it prevents it from 
functioning. The optic nerve carries impulses of sight back to the 
brain, and i t  stops that function entirely, optic atrophy does. . . . 
H e  could not possibly have useful vision in  view of what I have seen in  
his eyes. I n  my opinion, i t  will not become better." 

Webster's New International Dictionary (1935) says : "Sick" means 
"affected with disease," and gives "disease" as a synonym of "sickness." 
Therefore i t  would seem that his Honor was supported in finding from 
Dr. Speas' testimony that "the diseases of the eyes is sickness within the 
terms of the policy, and that the disability of the plaintiff, . . . is 
the result of said sickness, and that the plaintiff is totally disabled from 
performing or pursuing any work of a gainful character, due to the 
diseased condition of his eyes." 

The testimony of Dr. Speas, as well as the .Endings of fact of the 
court, is in the present tense, "he has  a complication of diseases," "the 
diseases of the eye i s  sickness," that the disability "is  the result" of said 
sickness, which supports the findings of fact and conclusions of law to 
the effect that the plaintiff was not only sick on 23 May, 1939, but was 
still sick at  the time of the trial, and was therefore entitled to recover 
sick benefits from the beginning of his sick disability 23 May, 1939, 
until the time of trial, 110 weeks. 

The judgment of the Superior Court is 
Affirmed. 

MOSES GRIMES v. CICERO GUIOh', AMELIA GUION AND BUDDIE 
GUION. 

(Piled 7 January, 1942.) 

Vendor and Purchaser § 7: Registration § 4 b P m o l  contract to convey 
is unavailing as against purchaser under registered deed from vendor 
or her heirs. 

Defendant alleged that she went into possession of the land, paid taxes 
and made improvements under a par01 agreement with the owner that if 
the owner should fail to return and repay the taxes and pay for the im- 
provements defendant should have the land in fee, and that plaintiff, 
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seeking to recover possession of the land by virtue of a duly registered 
deed from the heirs of the vendor, took with knowledge of the terms of 
the agreement and that defendant was in possession thereunder. H e l d :  
The parol agreement is ineffectual as against plaintiff notwithstanding his 
knowledge, since no notice, however full and formal, mill supply notice by 
registration, C. S.,  3309, and the answer neither sets up a defense to 
plaintiff's action nor alleges facts entitling defendant to reimbursement 
for taxes and improvements before recovery of possession by plaintiff. 
Vann v. Nemsonz, 110 N. C., 122, cited and distinguished in that plaintiff 
is not the vendor, but the purchaser from the heirs of the vendor under 
a duly recorded deed. Spence o. Potteru Co., 185 N. C., 218, cited and 
distinguished in that defendant in the instant case did not set up a parol 
trust recognized and enforceable in this State. 

APPEAL by defendant, Amelia Guion, from T h o m p s o n ,  J., at May 
Term, 1941, of ROBESON. 

Civil action to recover land and rents therefor and damages for waste 
committed thereon. 

Plaintiff in his complaint in ter  alia alleges that he is the owner, and 
entitled to possession of a certain tract of land in Robeson County 
described in  a certain deed from L. E. Whaley and wife to Cornelia 
Merrick Smith, and in a certain deed from Simon Peter Dunham and 
others, to d la in tiff. 

Defendant, Amelia Guion, in her answer denies the above allegation 
of plaintiff and, as further defense, makes substantially these averments : 
That during the year 1928 Cornelia Merrick Smith, then a resident of 
Waterbury, Connecticut, owner of the land described in the complaint, 
which was unimproved and which was then being foreclosed for non- 
payment of taxes due to the county, coming to Robeson County for the 
purpose of attempting to save said land from foreclosure, came to this 
defendant, who was then living in St. Pauls, North Carolina, and pro- 
posed that if this defendant would advance to her $40 in cash and pay 
off the taxes in default, she would agree to put this defendant in posses- 
sion of the lands, let her hold possession thereof, clear and develop same, 
improve it and pay the annual taxes, and if she, the said Cornelia Mer- 
rick Smith, failed to return during her lifetime and repay the advances 
made in money, repay the taxes and pay for the improvements placed 
upon the land by this defendant, this defendant should have the lands 
in fee simple; that this defendant accepted the proposal,,paid to Cor- 
nelia Merrick Smith the sum of $40 in cash and immediately entered 
into possession of the lands under the terms of the aglieement, paid the 
taxes then in default, paid the annual taxes thereafter assessed against 
the land, amounting in all to $103.07, and proceeded to clear and cultivate 
twenty acres of land, rebuild the dwelling house, built tenant house, 
stables, chicken house, tobacco barn, rebuilt another tobacco barn, ditched 
and drained the land, and made other improvements thereon, the total 
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value of which amounts to a t  least the sum of $1,500; that Cornelia 
Merrick Smith failed to return and repay to this defendant the advances 
made in cash, the taxes paid and the value of the improvements put 
upon the land pursuant to the agreement, and has since died; that a 
short time after her death, Simon Peter Dunhs~m, Ambrose Dunham 
and Jennie Munn, claiming to be her heirs at  law, attempted to convey 
the title to said lands to the plaintiff by purported deed dated 11 March, 
1940, and filed for registration 23 March, 1940, and recorded in the 
registry of Robeson County, which deed and the registration thereof are 
referred to for purposes of attack; that this defendant was in full, open, 
and notorious possession of said land under known and visible lines and 
boundaries, and plaintiff and those under whom he claims, at  time of 
delivery and registration of said purported deed, had full knowledge of 
her equities and knew that she was in possession of said land under the 
terms of said agreement; that, therefore, plaintiff is not a purchaser 
for value without notice; that this defendant is ('an ignorant colored 
woman, without education" and, relying upon said agreement to convey 
title to her, she has spent the earnings and hard labor of herself and 
her children, for many years, in paying taxes upon these lands, clearing 
and improving same, placing buildings thereon, ditching and draining 
the land,,and is entitled to have this trust enforce3 upon the same, and 
to have the plaintiff, who accepted deed with full knowledge of defend- 
ant's equities, and of the fact that she was in possession of said land by 
virtue of said agreement, declared trustee for her benefit, or if the trust 
agreement specifically pleaded i a  not enforceable, then to recover the 
money expended and the value of the improvements upon the said land 
and to be reimbursed for the money expended and for the betterments 
placed upon the land before the plaintiff is entitled to possession. 

Plaintiff demurs ore t enus  to the further defense set forth in the 
answer of Amelia Guion. The demurrer is sustained. 

The defendant appeals therefrom, and assigns error. 

F.  D. H a c k e t t  for plaint i f f ,  appellee. 
L. J .  Britt and  M c L e a n  & Stacy  for de fendan t ,  appellant.  

WINBORNE, J. The ruling of the court in sustaining demurrer ore 
t enus  to the further defense set up by defendant, Amelia Guion, finds 
support in the case of W o o d  v. T i n s l e y ,  138 N .  C., 507, 51 S. E., 59, 
upon authority of which judgment below must be affirmed. The deci- 
sion there is epitomized in the headnote: "Since the Connor Act (Laws 
1885, ch. 147), one who goes into possession of land under a par01 
contract to convey, paying the purchase money and making improre- 
ments thereon, cannot assert the right to remain in possession until he 
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is repaid the amount expended for the purchase-money and improve- 
ments as against a purchaser for value from the vendor, holding under 
a duly registered deed, though the purchaser had notice of the contract." 
See, also, Smith c .  Fuller, 152 X. C., 7 ,  67 S. E., 261; Wood u. Lewey,  
153 N .  C., 401, 69 S. E., 268; and Eaton v. Doub, 190 K. C., 14, 128 
S. E., 494. 

The Connor Act, now C. S., 3309, provides that "no conveyance of 
land, or contract to convey, or lease of land for more than three years 
shall be ralid to pass any property, as against creditors or purchasers 
for a valuable consideration, from the donor, bargainor or lessor, but 
from the registration thereof within the county where the land lies." 

The Court, in Wood v. Tins ley ,  supra, speaking of that Act, said: 
"The purpose of the statute was to enable purchasers to rely with safety 
upon the examination of the records, and act upon the assurance that, 
as against all persons claiming under the 'donor, bargainor, or lessor,' 
what did not appear did not exist. That hardships would come to some 
in applying the rigid statutory rule was well known and duly consid- 
ered . . . The change in our registration laws was demanded by the 
distressing uncertainty into which the title to land had fallen in this 
State . . . I f  the defendant has sustained an injury by the conduct 
of the person with whom he made a parol contract, which should have 
been in writing and recorded, it is to be regretted, but it is not the fault 
of the law. I t s  protective provisions are clear and explicit. To permit 
him to disregard it at  the expense of the plaintiff, who has obeyed it, 
would be to seriously impair the value of the statute and return to many 
of the evils which its enactment sought to remove." 

I n  Wood v. Lewey,  supra, plaintiff relying solely upon the fact that 
defendants had notice of his prior unacknowledged and unregistered deed, 
the Court said that the proposition is too well settled against him to 
admit of debate, for no notice, however full and formal, can supply 
notice by registration as required by the statute. Revisal, 980, now 
C. S., 3309. 

The present case is distinguishable from the two lines of cases relied 
upon by defendant appellant. First:  The line to which Vann v. S e w -  
som, 110 N .  C., 122, 14 S. E., 519, and others of similar import belong, 
where the Court holds that the vendor, in a parol contract to convey 
land, will not be permitted to evict a vendee who has entered and made 
improvements until the latter has been repaid the purchase money and 
compensated for betterments. See, also, Bollard r.  Boye f te ,  171 N .  C.,  
24, 86 S. E., 175, where ,421rn, J., states that :  "While the doctrine of 
enforcing a parol contract to convey land upon the ground of part per- 
formance does not prevail in this State, it is well settled that the owner 
of land who has entered into a contract of this character cannot repudiate 
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the contract and retain the benefits which he has received under it, 
whether in  the form of money paid upon the purchase price or upon 
the enhanced value of the land by reason of improvements." 

I n  the case in hand the plaintiff is not the rendor with whom the 
defendant contracted, but is a purchaser from the heirs of the vendor 
and has and asserts a duly recorded deed, which is attacked only upon 
the ground that plaintiff took it with notice of defendant's verbal con- 
tract with and consequent equities against the prlrol vendor and, hence, 
is not a purchaser for value without notice. This principle is inappli- 
cable here. 

Second: The line to which Spence v. Pot te ry  Co., 185 N. C., 218, 
117 S. E., 32, belongs, wherein the Court holds that "There are certain 
parol trusts, and those created by operation of law, dealing with interest 
in land which are fully recognized in this juric~diction. And . . . 
those resting in parol, or not evidenced by any writing, may be enforced 
against the holder of the legal title unless it appear that such holder or 
someone under whom he claims has acquired h;s title for a fair and 
reasonable price and without notice of the trust. ' I n  the present case 
no such trust is averred. 

Though the defense attempted to be set up by defendant portrays her 
as the victim of a grievous wrong which engenders indignation and 
invokes sympathy, it states no cause of action against plaintiff. There 
is no averment that he has either assumed, or br3ken any obligation to 
her. Rather, the arerments indicate that he has acted within the regis- 
tration laws as written. 

The judgment is 
Affirmed. 

J E S S E  IV. JACKSON v. W. N. PA.RKS. 

(Filed 7 Janurlry, 1942.) 

1. Appeal and Error § 39- 
A new trial will be an-arded on exception to the admission or exclusion 

of evidence only in the event appellant makes it appear that error which 
is prejudicial was committed by the trial court. 

2. Evidence § 41- 
Hearsay evidence may be defined as evidence without the safeguards 

of having the declarant under oath and subject to cross-examination, and 
written as well as parol evidence may be objectionable as hearsay. 
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8. Same: Process 8 18- 
In an action for abuse of process, based upon defendant's acts in having 

the plaintiff wrongfully confined in an insane asylum, a letter written to 
plaintiff by one in authority in plaintiff's church, stating in substance that 
plaintiff's confinement was unjust and had destroyed plaintiff's usefulness 
and possibility of obtaining employment in further ministerial work in 
the church, is hearsay and highly prejudicial, and entitles defendant to a 
new trial. 

4. Appeal and Error 8 47b- 
Where there has been no prejudicial error committed in the trial of one 

of plaintiff's causes of action, but as to the other cause of action preju- 
dicial error is made to appear in the admission of evidence, the Supreme 
Court, in its discretion, may grant a partial new trial. 

APPEAL by defendant from Williams, J., and a jury, a t  January- 
February Term, 1941, of WAYNE. NO error, in part. New trial, in 
part. 

This case was here on appeal by plaintiff from a judgment of nonsuit. 
The judgment was reversed. The material facts are set forth in that 
opinion. I t  was also decided in the opinion that the plea of the statute 
of limitations was not available to defendant on plaintiff's causes of 
action. 216 N. C., 329. The issues indicate the controversy. The 
issues submitted to the jury, and their answers thereto, were as follows: 

"1. Did the defendant cause the plaintiff to be prosecuted for larceny 
in the court of H. H. Brown, Justice of the Peace, on October 16, 1935, 
as alleged in the complaint? Ans. : 'Yes.' 

"2. I f  so, was said prosecution without probable cause? Ans. : 'Yes.' 
"3. I f  so, was said prosecution malicious? Ans. : 'Yes.' 
"4. What compensatory damage, if any, is plaintiff entitled to recover 

therefor ? Ans. : '$l,OOO.OO.' 
"5. What punitive damage, if any, is plaintiff entitled to recover? 

Ans. : '$1,000.00.' 
"6. Did the defendant unlawfully and maliciously procure plaintiff's 

confinement in the State Hospital for the Insane at Goldsboro on Janu- 
ary 9, 1936, as alleged in the complaint ? Ans. : 'Yes.' 

''7. I f  so, what amount of compensatory damage, if any, is plaintiff 
entitled to recover ? Bns. : '$1,000.00.' 

"8. What punitive damages, if any, is plaintiff entitled to recover? 
Ans. : '$1,000.00.' 

"9. Did the defendant unlawfully and maliciously procure said plain- 
tiff's confinement in the State Hospital for the Insane at  Goldsboro on 
January 9, 1937, as alleged in the complaint? Ans. : 'Yes.' 

''10. I f  so, what amount of compensatory damage, if any, is plaintiff 
entitled to recover ? Ans. : '$5,000.00.' 
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"11. What punitive damage, if any, is plaintifi entitled to recover? 
Ans. : '$5,000.00.' 

"12. I s  plaintiff's alleged cause of action for malicious prosecution 
barred by the statute of limitation? Ans.: 'No.' 

"13. I s  plaintiff's alleged cause of action for alleged malicious con- 
finement in the Hospital for the Insane on January 9, 1936, barred by 
the one year statute of limitation? Ans.: 'NO.' 

"14. I s  plaintiff's alleged cause of action for the alleged malicious 
confinement in the State Hospital for the Insane on January 9th' 1931, 
barred by the one year statute of limitation? Arm : 'No.' " 

The court below rendered judgment on the verdict. There were 
numerous exceptions and assignments of error made by defendant. Only 
those necessary for the decision of the action and i;he necessary facts will 
be set forth in  the opinion. 

George B. Greene, Natt H.  Allen, Xcott B. Berkeley, and Kenneth C. 
Royal1 for plaintiff. 

Fred B. Parker, Jr., Paul B. Edmundson, J .  J'aison Thomson, J .  A. 
Jones, and John G. Dawson for defendant. 

CLARKSON, J. I t  appears from the record, on the issues submitted on 
the different causes of action, that wide latitude was allowed by the 
court below to the plaintiff in his testimony and that of his witnesses. 
Defendant, in apt time, objected, moved in certain cases to strike out 
answers, and duly made exceptions and assignments of error to the 
admissions and exclusions of certain evidence. The allegations of plain- 
tiff were denied by defendant. The defendant's evidence contradicted 
the material evidence of plaintiff. On the question of compensatory and 
punitive damages, on the charge of larceny found l ~ y  the jury to be with- 
out probable cause and malicious, we are of the opinion, taking the 
record as a whole-the evidence pro and con-that the exceptions and 
assignments of error made by defendant cannot be held for prejudicial 
or reversible error. Some of the questions and answers appear to be 
harmless, others are c lo~e  to the danger line. I n  the judgment of the 
court below on this aspect, me think there is no error. On all the other 
issues, we think there was error and that there shoidd be a new trial. 

One of the many exceptions and assignments of error made by the 
defendant was to the introduction of a letter by plaintiff, which is as 
follows : 
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"THE CAROLINA CONFEREPU'CE OF SEVEKTH DAY ADVENTISTS, 
CHARLOTTE, N. C. 

September 30, 1936. 
"Mr. J. W. Jackson, 
Rt. 2, Box 1154, 
LaGrange, North Carolina. 

"Dear Brother Jackson: I was very sorry to learn last fall about 
how unjustly you were confined to the asylum for a time. Your being 
sent to the asylum was, and is a direct blow against your influence as a n  
elder in our colored church at LaGrange. There is no question but that 
the opportunity of your ever securing further ministerial work in our 
conference has suffered a definite set-back by your being sent to the 
asylum; in fact your being sent to the asylum has cut you out of any 
chance of securing employment as a minister in the Carolina Conference 
because when your name goes before the committee, the committee simply 
could not see light in employing a man who was once in the asylum. 
Your influence as an elder and as a minister has been destroyed to a 
large extent by this unjust treatment that you suffered. This thing will 
always be against your work as an elder, and it has deprived you of the 
possibility of obtaining employment as a worker in this conference. 

Yours sincerely, 
J. I,. SHULER, President." 

The defendant, in his exception and assignment of error, says : "The 
admission of a letter, plaintiff's Exhibit 6, purporting to have been 
addressed to the plaintiff by J. L. Shuler. This letter is the grossest 
hearsay with a consequent conclusion based upon hearsay and offered as 
an expression of condolence to the plaintiff. I t  was harmful to the 
defendant in the minds of the jury, and it seems impos~ible to escape the ' 

thought that i t  was highly prejudicial to the defendant's case." 
We are of the opinion that this evidence was highly prejudicial to 

defendant on the issues as to plaintiff's confinement in the State Hospital 
for the Insane, and was calculated to create such feeling by the jury that 
it induced them to render the Verdict on these issues. ,4s to the issues 
relative to plaintiff's confinement in the asylum, the letter features the 
unjust confinement in the asylum. The letter speaks for itself. I t  was 
hearsay. I t  sets forth facts unsworn to: "Row unjus t ly  you were con- 
fined in the asylum for a time." The harmful effect: '(A direct blow 
against your influence.'' "No question but that the opportuni ty  of your 
ever securing further ministerial work in our Conference has suffered 
a definite set-back." "In fact your being sent to the asylum has cut you 
out of any chance of securing employment  as a minister." "Your influ- 
ence as an elder and as a minister has been destroyed to a large extent 
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by this unjust treatment that you suffered. This thing will always be 
against your work as an elder, and it has deprived you of the possibility 
of obtaining employment as a worker in this Conference." This letter 
was signed by one in authority in plaintiff's church and in substance 
says plaintiff's being sent to the asylunl has destroyed his usefulness and 
the possibility of his obtaining employment. This letter was not under 
oath and the signer was not subject to cross-examination; was not even 
put on the stand as a witness when the letter was offered. As it was 
highly prejudicial to defendant and lacking the customary safeguards 
thrown around admissible evidence, its admission was error. 

I n  20 American Jurisprudence, Vol. 30, pp. 400-401, "Hearsay Evi- 
dence," we find: '(Sec. 451. Hearsay has been de6ned as evidence which 
derives its value, not solely from the credit to k~e given to the witness 
upon the stand, but in part from the veracity and competency of some 
other person. Such a definition is sufficient for the most part to repre- 
sent the meaning and implications of the term. I t  is important, how- 
ever, to observe that hearsay is not lirnited to oral testimony. A writing 
may be hearsay, and its admissibility as evidence may be dependent upon 
exceptions to the hearsay rule.'' Sec. 452: "Hearsay evidence is inad- 
missible according to the general rule. Various reasons have been 
assigned for requiring the exclusion of this kind of testimony. The real 
basis for the exclusion, however, appc.ars to lie in the fact that hearsay 
testimony is not subject to the tests which can ordinarily be applied for 
the ascertainment of the truth of testimonv. I t  i:s said that a statement 
by hearsay is one made without the sanction of an oath and without the 
declarant being under a responsibility to answer for the crime of perjury 
in making a willful falsification." 

Shuler's conclusions, even if he had been a witness, were based on 
hearsay. From time immemorial this type of evidence has been held 
incompetent. 

I n  S. v. Kluttz, 206 N. C., 726 (728), citing numerous authorities, 
this Court said: "Evidence is termed hearsay when its probative force 
depends in whole or in part upon the competency imd credibility of some 
person other than the witness from whom the information is sought; 
and such evidence, with certain recognized exceptions not presently ap- 
plicable, is uniformly held to be incompetent, the declarant not having 
spoken under the sanction of an oath and not having submitted to cross- 
examination." 

I t  is well settled in this jurisdiction that a partial new trial on issues 
has been granted by this Court. 

I n  Lumber Co. v. Branch, 158 N. C., 251 (!353), speaking to the 
subject, it is said: "It is settled beyond controversy that it is entirely 
discretionary with the Court, Superior or Supreme, whether it will grant 
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a par t ia l  new trial.  I t  will generally d o  so when t h e  error, o r  reason 
f o r  t h e  new trial,  is  confined to one issue, which is  entirely separable 
f r o m  the  others a n d  i t  is perfectly clear t h a t  there is  n o  danger  of 
complication. Benton v. Collins, 1 2 5  N. C., 53; Rozue v. Lumber  Co., 
1 3 3  N. C., 433." Whedbee v. Ruffin, 1 9 1  N. C., 257 ( 2 5 9 ) ;  Will of 
Bergeron, 196 N. C., 649 ( 6 5 2 ) ;  Lumber  Co. v. Power  Co., 206 N. C., 
515 (522). 

F o r  the reasons given, on  t h e  l s t ,  Bnd, 3rd, 4th, 5th, and  1 2 t h  issues 
we  find n o  error .  A new tr ia l  is  granted on the  other issues. 

N o  error ,  i n  part.  
N e w  trial,  i n  part .  

IN THE MATTER OF ELDON STEELE. 

(Filed 7 January, 1942.) 

1. Habeas Corpus 9 f+- 
As no appeal lies from a judgment rendered on return of writ of habeas 

corpus, except in cases involving the custody and care of children, a review 
is  permissible by certiorari. 

2. Justices of the Peace § 1- 
The office of justice of the peace is provided for and vouchsafed in the 

Constitution. Art. I V ,  see. 2. 

3. Justices of t h e  Peace § 7: Constitutional Law § 33- 
Since a defendant in a criminal prosecution before a justice of the peace 

has a right to demand a jury trial, C. S., 4627, and the right to appeal to 
the Superior Court and have the whole matter heard therein de novo, 
C. S., 4647, the fact that  the justice's compensation is  fixed upon a fee 
basis, which he will receive only in the event of conviction, ch. 342, Public- 
Local Laws 1933, a s  amended by ch. 358, Public-Local Laws 1935, does not 
result in depriving the defendant of trial under due process of law in 
vivlation of the Fourteenth Amendment of the Federal Constitution. 

4. Justices of t h e  Peace § 7: Criminal JAW 8 66: Habeas Corpus 8 2- 
Even conceding the disqualification of a justice of the peace because of 

the fee system, the judgment of such justice in a criminal prosecution 
would be voidable and not void, and therefore such judgment would stand 
until i ts  invalidity is declared in a proper proceeding for that purpose, 
and it  cannot be collaterally attacked or challenged on l~abeaa corpus. 

5. S a m e  
Defendant pleaded guilty in a prosecution before a justice of the peace. 

Thereafter, while serving sentence, he dled petition for writ of habeas 
corpus on the ground that the justice trying him was disqualified because 
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of the fee system. Held: Even conceding the disqualification of the jus- 
tice, the judgment was not void but was voidable, and the failure of 
defendant to raise objection a t  the trial constitutes a waiver and estops 
him from thereafter urging the point as  a defect in the proceeding, and 
the writ of habeas corpus should have been dismissed. 

6. Constitutional Law § 2& 
As a general rule, subject to certain exceptions, a defendant may waive 

a constitutional as well as a statutory provision made for his benefit. 

7. Criminal Law 5 65- 
An objection which goes only to the correctness of a judgment, and not 

to its validity will be taken as  waived if not se.lsonably interposed. 

8. Same- 
A judgment regularly entered by a court having jurisdiction and author- 

ity to act in the premises, from which no appeal is taken, operates as an 
estoppel, eren though the judgment may be erroneous in law, since an 
erroneous judgment can be corrected only by appeal or certiorari. 

QPPLICATION by L4ttorney-C*eneral on behalf of' the State for certiorari 
to review judgment of Hamilton, Special Judge, rendered 28 *4pril, 1941, 
i n  the Superior Court of BLADEK, on return to writ of habeas corpus in 
which Eldon Steele, held in  prison camp under commitment from a 
justice of peace, was discharged from custody, i t  being found upon the 
hearing that  the accused was held under a void judgment. 

The  facts are these : 
1. On  14 April, 1941, i n  Rockingham Township, Richmond County, 

upon affidavit duly filed before John  H. Yates, justice of the peace, a 
warrant  was issued for Eldon Steele charging him with public drunken- 
ness and disorderly conduct. 

2. The  accused appeared before the said John H. Yates, justice of the 
peace, and pleaded guilty to the charge contained in the warrant. The 
court thereupon adjudged that  the defendant be imprisoned in the county 
jail for  a term of thir ty days and assigned to work upon the public roads. 

3. Thereafter, on 28 April, while serving his sentence, the defendant 
filed petition for writ of habeas corpus before the judge holding the 
Superior Court of Bladen County, alleging that  his imprisonment under 
commitment from a jnstice of the peace was violatire of his constitu- 
tional rights and void. 

4. A t  the hearing on return to the writ of habeas corpus, it was 
adjudged that  "the proceedings and judgment in the trial before John  11. 
Yates, justice of the peace, of Eldon Steele, were unconstitutional and 
void." Whereupon i t  was ordered that  the prisoner be discharged from 
custody. 

5. On 3 J u n e  following, the Attorney-General, acting for and on 
behalf of the State, applied for a writ of cerfioravi, alleging error i n  the 
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judgment ordering the prisoner released from custody. The application 
was allowed and the writ accordingly issued. 

Attorney-General McMul lan  and Assis tanfs  Attorney-General Brzi fon 
and Patton for the State ,  petitioner. 

Albion Dunn for S. C.  Association of Jlayistrates, amicus curice. 
T h o m a s  L. Parsons and George S .  Steele, Jr.,  for E l d o n  Sfeele ,  re- 

sponden t .  
James  NacClamroch for 1. C. B a r  Association, amicus curice. 

STACY, C. J. We hare  here a challenge to a par t  of the judicial 
system of the State. As no appeal lies from a judgment rendered on 
return to writ  of habeas corpus, except in cases involving the care and 
custody of children, a review is permissible by certiorari, which has been 
issued in the instant case. I n  re H o l l ~ y ,  154 X. C., 163, 69 S. E., 872;  
I n  re Croom, 175 N .  C., 455, 95 S. E., 903; S .  v. Phillips, 185 R. C., 
614, 115 S. E., 893; In re T7easey, 196 N.  C., 662, 146 S. E., 599; I n  re 
Adams ,  218 N .  C., 379, 11 S. E. (2d) ,  163. 

The order releasing the prisoner from custody is grounded on the 
assumption that  no justice o f  peace, under the fee system obtaining in 
this jurisdiction, and particularly in Richmond County, can meet the 
constitutional requirement of "due process" and render a valid judgment 
against the accused in a criminal proceeding. Specifically the holding 
is, that  the justice of the peace who heard the case was disqualified 
because of his pecuniary interest i n  convicting the defendant and for 
this reason his judgment is void. The thought prevailed a t  the hearing 
on return to the writ of habeas corpus that  the ruling is impelled by the 
decision in T u m e y  v. Ohio,  273 U. S., 210, 50 A. L. R., 1243. We take 
a different view of the matter. 

I n  the first place, it  will be noted that  the challenge is to  the fee 
system set up  by statute and not to the office of justice of the peace, 
which, with us, is constitutional. R h y n e  v. Lipscombe, 122 S. C., 650, 
29 S. E., 57. The "courts of justices of the peace" are mentioned as 
among the repositories of thi: State's judicial power. "The judicial 
power of the State shall be vested in . . . courts of justices of the 
peace, . . ." Const., Art. I V ,  sec. 2. The office, then, as such, is 
not under attack. I t  is rouchsafed in the Constitution. Jones z5. Oil 
Co.,  202 N.  C., 328, 162 S. E., 741. 

I t  is provided by ch. 342, Public-Local Laws 1933, as amended by 
ch. 358, Public-Local Laws 1935, that  "upon conviction of any person in 
a Justice of the Peace or Mayor's Court in Richmond County there 
shall be taxed against the defendant . . . a fee of two dollars 
($2.00) for the use and benefit of the trial justice. . . . If the 
defendant is sentenced to jail to be assigned to the roads . . . the 
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county shall pay one-half the fees hereinbefore set forth. . . . Pro- 
vided, that the county shall not be liable for or pay to any justice of the 
peace . . . a sum in excess of five dollars per month." So that in 
the instant case the fee of the justice of the peace amounted to not more 
than $1.00. Had the defendant paid the costs, it would have been $2.00. 
The trial justice is entitled to no compensation ir case of an acquittal. 

The respondent's application to the judge of the Superior Court for 
writ of habeas corpus is bottomed on the decision in the T u m e y  case, 
supra. There, the defendant was tried by the mayor of the village of 
North College Hill, Ohio, on a warrant charging him with possessing 
intoxicating liquor in violation of the Ohio stature. At the threshold of 
the case, the defendant moved for a dismissal because of the disuualifi- 
cation of the mayor to try him under the dul+process clause of the 
Fourteenth Amendment.  The mayor denied the motion, proceeded to 
trial, convicted the defendant, fined him $100, and ordered that he be 
imprisoned until the fine and costs were paid. The mayor's fee in case 
of conviction was $12.00; and in addition thereto the village over which 
he presided, then in need of finances, was to receive one-hilf of the fine 
imposed. The mayor and the village both profited in substantial amounts 
from the running of "the liquor court," as it was popularly called. I n  
case of acquittal, the mayor received no compens:ition. Under the Ohio 
law, the trial of the defendant was before the mayor without a jury, 
without opportunity for retrial, and with a review confined to questions 
of law. Out of these circumstances came the pronouncement: "Every 
procedure which would offer a possible temptation to the average man 
as a judge to forget the burden bf proof reqkredl to convict the defend- 
ant, or which might lead him not to hold the balance nice. clear and true 

u 

between the State and the accused, drnies the latter due process of law." 
To like effect is the decision in S. 2%. Hnrtley,  192 N. C., 304, 136 S. E., 
868. 

The facts in the instant case are quite different from those appearing 
in the T u m e y  case, supra. Here, the defendant, without any prelimi- 
nary challenge, entered a plea of guilty. He did not demahd-a jury 
trial, as he might have done. C. S., 4627. Nor did he ask the justice of 
the peace to hold the balance "nice, clear and tru? between him and the 
State. Even so, he still had the right to appeal to the Superior Court 
of the county. S. 1'. McKnight, 210 N. C., 57, 185 S. E., 437. Hence, 
it appears that in no event was the defendant required to submit to the 
judgment of the justice of the peace as a final determination of his 
rights. S. v. Warren,  113 N .  C., 683, 18 S. E., 498. Had he entered 
a plea of not guilty, or if he did not feel justified in entering a plea of 
traverse, had he remained silent, he caould have appealed from the judg- 
ment entered and the whole matter would have bl3en heard in the Supe- 
rior Court de novo. 8. v. Roonce, 108 N. C. ,  759, 12 S. E., 1032. "In 
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all cases of appeal," from the sentence of the justice to the Superior 
Court of the county, "the trial shall be anew, without prejudice from the 
former proceedings." C. S., 4647. These facts take the present case out 
of the doctrine announced in the Tumey case, supra, and the authorities 
so hold. Brooks v. Toum of Potomac, 149 Va., 427, 141 S. E., 249; 
Tari v. State, 117 Ohio St., 481, 159 N. E., 594, 57 A. L. R., 284, and 
cases cited. 

Moreover, even if the disqualification of the trial justice be conceded, 
by the clea; weight of authority the effect would b e t o  render his judg- 
ment voidable, and not void. Tari  v. State, supra. See White v. Lane, 
153 N. C., 14, 68 S. E., 895. A void judgment is a nullity, and may be 
ignored or disregarded, vacated on motion or attacked on habeas corpus. 
Casev v. Barker, 219 N.  C., 465, 14 S. E. (2d), 429. But a voidable - 
judgment has all the ordinary consequences of a legal judgment until its 
invalidity is declared in a proper proceeding for the purpose, and it may 
not be attacked collaterally or challenged on habeas corpus. Craddock 
v. Brinkley, 177 N .  C., 125, 98 S. E., 280; Note, Ann. Cas., 1914 B, 82; 
15 R. C. L., 839. 

There is also authority for the position that in the absence of some 
controlling constitutional or statutory prorision, a failure to raise objec- 
tion at  the trial, when the party complaining had full knowledge of the 
existence of the disqualification, constitutes a waiver and estops him 
from thereafter urging the point as a defect in the proceeding. Bryant 
v. State, 146 Miss., 533, 112 So., 675; Washinglon Fire Ins. Co. v. 
Hogan, 139 Ark., 130, 213 S. W., 7, 5 A. L. R., 1585, and annotation. 

I t  is further the rule with us that an objection which goes only to the 
correctness of a judgment, and not to its validity, will be taken as waived 
if not seasonably interposed. Mfg. Co. v. Building Co., 177 N.  C., 103, 
97 S. E., 718; S, v. Hartsfield, 188 N .  C., 357, 124 S. E., 629. "More- 
over, it is the general rule, subject to certain exceptions, that a defendant 
may waive a constitutional as well as a statutory provision made for his 
benefit. Sedgwick Stat. and Const. Law, p. 111. And this may be done 
by express consent, by failure to assert it in apt time, or by conduct 
inconsistent with a purpose to insist upon it." Cameron v. McDonald, 
216 N .  C., 712, 6 S. E. (2d), 497. 

A judgment regularly entered by a court having jurisdiction and 
authority to act in the premises, from which no appeal is taken, operates 
as an estoppel on the parties, though the judgment may be erroneous in 
law. Cameron v. McDonald, supra. "An erroneous judgment should be 
corrected by appeal or certiorari." Ellis t i .  Ellis. 190 N .  C., 418, 130 
S. E., 7. 

I t  results, therefore, that the prisoner was lawfully in custody. The 
writ of habeas corpus should have been dismissed. 

Reversed. 
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Lucas  u. BARROW. 

RAY B. LUCAS, SUPERINTENDEKT O F  T H E  INSURANCE DEPART- 
MENT O F  T H E  STATE O F  MISSOURI, v.  W. B. BARROW. 

(Filed 7 January, 1942.) 

Evidence 5 39- 
Where, in an action involving the rights of the parties under an insur- 

Rnce agency contract, it appears that the contract was in writing and 
that the practice of the agent in remitting for premiums collected "was 
by agreement with the company," the admissic~n of par01 evidence as to 
the terms of the written agreement must be held for reversible error when 
the contract is not in the record. 

APPEAL by plaintiff from Bone, J., a t  March Term, 1941, of FRAS-K- 
LIN. 

Civil action to recover for (1 )  insurance prerniums collected and ( 2 )  
return commissions on canceled policies of insurance. 

F o r  the purposes of this appeal these facts appear to be uncontro- 
verted : On 12 August, 1936, Manufacturing Lumbermen's Underwriters, 
with its principal place of business in Kansas City, Missouri, a reciprocal 
insurance exchange engaged in  writing insurar~ce on property against 
fire and kindred hazards, operating by an  agent, Rankin & Benedict 
Cnderwriting Company, entered into a written agreement with defend- 
ant, copy of which is alleged to be attached to and made a part  of 
amended complaint, though not set out in the record, by which defendant 
became its agent to solicit such insurance in  Franklin County, Nor th  
Carolina, and for his services in writing and servicing policies for the 
entire period for which they were written he should receive a certain 

. . 
commission. 

On 1 2  November, 1936, the Superintendent of' the Insurance Depart- 
ment of the State of Missouri by virtue of the provisions of sec. 5947, 
Revised Statutes of Missouri, 1929, instituted a proceeding No. 450,304 
in  the Circuit Court of Jackson County a t  Kansas City, Missouri, against 
the Manufacturing Lumbermen's Underwriters, by reason of its insol- 
vency, for the purpose of enjoining it from the further prosecution of its 
business and for dissolution of the corporation. On that  date an  injunc- 
tion was issued prohibiting i t  and all persons connected with i t  from 
the further prosecution of its business, and, R. E. O'Malley, Superin- 
tendent of the Insurance Department of Missouri, was placed in tempo- 
rary  charge of its affairs. 

On 1 April, 1937, the Manufacturing Lumbermen's Underwriters was 
adjudged in said proceeding to  be insolvent, permanently enjoined from 
the further conduct and prosecution of its business, and ordered dis- 
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solved, and its assets "vested in fee simple in R. E. OIMalley, Superin- 
tendent of the Insurance Department of the State of Missouri, and his 
successors in office, subject to the further orders, judgment and decrees" 
of the said Circuit Court. 

On 5 January, 1939, the said Circuit Court ordered "that the claims 
and debts of the Manufacturing Lumbermen's Underwriters be ranked 
for priority as follows : (1)  Expenses of liquidation, (2)  all taxes, (3)  
claims for losses upon contracts of insurance and re-insurance entered 
into by the Manufacturing Lumbermen's Underwriters, and (4) all other 
debts and claims allowed against the Manufacturing Lumbermen's 
Underwriters, specifically stating that this class includes return premiums 
due policyholders for policies canceled before their expiration date." 

On 15 January, 1939, Ray B. Lucas, the then Superintendent of the 
Insurance Department of Missouri, and now the plaintiff in this action, 
was substituted as plaintiff in said proceeding and placed in charge of 
the affairs and vested with title to the assets of the said underwriters 
in liquidation. 

Plaintiff alleges and offered evidence tending to show that between 
the dates of 12 August, 1936, the date of the agreement between defend- 
ant and Manufacturing Lumbermen's Underwriters, and 12 November, 
1936, defendant collected on policies written by him under said agree- 
ment premiums amounting to $522.52, for which he has not remitted; 
and that for return commissions on canceled policies defendant is due 
to pay to underwriters $109.94, making a total of $632.46 due by him, 
to which plaintiff Ray B. Lucas, Superintendent of the Insurance De- 
~ a r t m e n t  of the State of Missouri, by virtue of the order of the Circuit , " 

Court of Jackson County, in said case, is entitled to receive, after ., , 
demand and payment refused. 

A - 
Defendant, in answer to original and amended complaints, denies that 

plaintiff is entitled to collect from him a pro rata share of the commis- 
sions on return premiums on policies issued by him in said underwriters, 
and canceled before expiration by reason of its insolvency. 

Further, in answer to amended complaint, while admitting refusal to 
pay to plaintiff the sum of $522.52 for premiums collected, defendant 
avers, by way of set-off and counterclaim, (a )  that on 12 August, 1936, 
he became the local agent for Manufacturing Lumbermen's Underwriters 
under the terms of the contract shown as Exhibit B in the amended 
complaint (though not included in the record) ; (b) that pursuant to 
agreements between him and the policyholders named in plaintiff's 
Exhibit A (which purports to be a list of policies on which premiums 
are unpaid and as to which plaintiff claims return premiums), whereby 
defendant agreed to keep said policyholders insured for certain stated, 
fixed periods, defendant, as agent for said underwriters, issued policies 
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in said underwriters to said policyholders; (c) that on 12 November, 
1936, the underwriters became insolvent and ceased to function, and a 
wholesale cancellation of said policies issued by defendant occurred; 
(d)  that defendant, in accordance with his contract and agreement with 
said policyholders to keep said policyholders in3ured for stated periods, 
took up the worthless policies with the underwriters and issued in substi- 
tution therefor, at  his own expense, equivalent insurance in other com- 
panies, and, except in cases where the policies were not available for 
delivery to defendant, he received the original policy from each policy- 
holder and forwarded same to the underwriters; and (e) that thereafter 
defendant demanded of the underwriters that he be reimbursed for the 
amount so expended by him in furnishing 0thl.r insurance to his said 
policyholders, which amount so expended and advanced by him still 
remains due and unpaid as stated in the counterclaim in defendant's 
original answer. 

I n  the original answer, defendant, by way of set-off and counterclaim, 
avers that, all policies of insurance which had been written by him as 
agent of the Manufacturing Lumbermen's Urlderwriters having been 
suddenly renounced and set at  nought by termination of its business in 
defendant's territory, he, from his own funds and resources, made good 
the obligation of the underwriters to the holder3 of such policies by re- 
payment to them, on behalf of the underwriters, the unearned premiums 
on their respective policies accruing to them upon such cancellation of 
their policies; that the repayment by defendant to such policyholders 
was made either in  cash or by furnishing to them the same or equivalent 
insurance protection in other companies; that the amount thus expended 
by defendant on behalf of the underwriters is $947.21, which remains 
unpaid after demand. 

Defendant further avers that his practice in regard to remittance to 
the underwriters for premiums collected by him "was by agreement with 
said company" to the effect that any amount expended by him for return 
premiums paid to policyholders could be and were deducted from the 
amounts due by him to said underwriters for premiums collected. Upon 
these averments defendant prays that plaintiff take nothing and that he 
recover of plaintiff the sum of $947.21, as set out in counterclaim in the 
original answer. 

Motion of plaintiff to strike out from the further answer to the 
amended complaint the allegation appearing in paragraph above desig- 
nated (d )  was denied, and plaintiff excepted. 

Upon the trial below, defendant offered evidence tending to show that 
Exhibit B to the amended complaint is an agmcy agreement between 
him and the Manufacturing Lumbermen's Underwriters of Kansas City, 
Missouri, of date 12 August, 1936. 
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Further, under objection and exception by plaintiff, defendant offered 
testimony with respect to taking up from policyholders the canceled 
policies and issuing new policies and crediting the policyholderg with 
unearned premiums on said canceled policies, and as to the practice 
between him and the underwriters regarding payment by it to him for 
return premiums advanced. 

This issue was submitted to the jury: "What amount, if any, is plain- 
tiff entitled to recover of defendants?" 

Upon this issue the court instructed that if the jury believe the evi- 
dence of the plaintiff offered in the form of a deposition, and believe 
and found to be as a fact that defendant has paid out $947.21 on un- 
earned premiums on policies of the underwriters, canceled due to its 
liquidation and insolvency, as testified to by defendant, the jury should 
answer the issue '(Nothing"; but if the jury should believe the evidence 
of plaintiff, and not believe the evidence of defendant as testified to by 
him, the answer should be "$522.52." Exception. The issue was an- 
swered "Nothing." 

From judgment in accordance therewith plaintiff appeals to Supreme 
Court and assigns error. 

G. M.  B e a m  for plaintif f ,  appellant.  
J o h n  F. I l fa f thews  and  Charles P. Green for defendant ,  appellee. 

WINBORNE, J. I t  appears from the record that the agency agreement 
between Manufacturing Lumbermen's Underwriters of date 12 August, 
1936, is in writing. I t  further appears from answer of defendant that 
the practice in regard to his remitting for premiums collected "was by 
agreement with the company." Thus it would seem that "the practice" 
is controlled by agreement, and the only agreement, as the record now 
stands, is the written agreement of 12 August, 1936, which is not before 
us. Hence, upon the present record, we are constrained to hold that 
there is error in the admission of the oral testimony of defendant to 
which exception is taken by plaintiff. Accordingly, there must be a 

New trial. 
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MRS. I'IRGISIA L. GASSAWAY, WIDOW. AND BETTY JANE GASSAWAY. 
ADOPTED DAUGHTER, DEPENDENTS OF HARRY C. GASSAWAY, DECEASED, 
v. GASSAWAY & OWEN, INCORPORATED, EMPLOYER, AND HART- 
FORD ACCIDENT & INDEMNITY COMPANY, CARRIER. 

(Filed 7 January, 1942.) 

1. Master and  Servant 5 39e- 
An executive officer, in his capacity a s  such, is not an employee within 

the meaning of the Workmen's Compensation Act, but is a n  employee 
within the coverage of the Act while engaged in manual labor or work of 
an ordinary employee when performed by him as a part of his duties. 

2. Same- 
The fact that an executive officer performs desultory, disconnected and 

infrequent acts of manual labor is insufficient to constitute him a n  em- 
ployee within the coverage of the Compensation Act, nor is the mere fact 
of injury while performing such labor sufficienl-, but it  must be made to 
appear that the performance of such labor was a part of his duties. 

3. Evidence § 42b- 
Testimony as  to declarations made two days and one day before de- 

clarant made a trip on which he was fatally injured is incompetent to 
show declarant's purpose in making the trip, since the statements, not 
having been made a t  the time of and not being immediately connected 
with the actual departure, a re  not a part of the res g e s t ~ .  

4. Death 5 7- 
Declarant was fatally injured in an automobile accident. Held:  Decla- 

rations made by him the night before and two days before undertaking 
the journey are not admissible a s  dying declarations. C. S., 160. 

5. Master and  Servant 5 39e- 
The fact that an executive oficer is  injured during his working hours 

raises no inference that  a t  the time of the injury he was acting in the 
discharge of his duties as  an employee rather than a s  a n  executive. 

6. Same- 

Ch. 150. Public Laws 1933. amending see. 14 ( b )  of the Compensation 
Act, which provides that proof that the employer obtained insurance and 
filed claim should be prima facie evidence that the employer and employee 
have elected to be bound by the Act does not have the effect of raising a 
presumption that an executive officer injured in the course of his duties 
was a t  the time engaged in the duties of an employee rather than those 
of an executive. 

7. Master and Servant 5 400-  

Evidence that a n  executive officer, during his working hours, was 
injured in a n  automobile accident while driving a car furnished him by 
the corporation, which he used for  business and pleasure, without compe- 
tent evidence that  he was then engaged in duties pertaining to his em- 



N. C.] FALL T E R M ,  1941. 695 

ployment, is insufficient to show that the injury was a natural and prob- 
able result of a risk incident to the employment and arose out of and in 
the course of his work as an employee. 

8. Master and Servant § 39- 
The evidence tended to show that an executive officer of a company 

engaged in the contracting business mas fatally injured in an automobile 
accident. Claimant's evidence raised surmises or inferences that a t  the 
time of the accident the officer was on his may to another city to nego- 
tiate a contract, to give estimates of costs, to fix prices, and to bind the 
company by contract. Held:  The inferences are to the effect that the 
officer was engaged in his duties as an executive and not in the discharge 
of duties of an ordinary employee or  workman. 

APPEAL by defendants from Clement ,  J., a t  October Term, 1941, of 
FORSYTH. Reversed. 

Claim for compensation under the Workmen's Compensation Act. 
The  defendant Gassaway & Owen, Inc., is a close corporation. The 

deceased and Owen were the principal stockholders, a third party owning 
only a nominal amount. Gassaway was president and Owen was vice- 
president and secretary. Gassaway, claimant's intestate, "looked a t  pros- 
pective work, making estimates, figuring bids and doing some of the 
actual construction work supervising some of the actual construction 
work." The corporation provided a n  automobile for his use and one for 
the use of Owen. 

On  Saturday, 29 June,  1940, the deceased, upon being called by teIe- 
phone by an  employee, went to the office, talked with the employee, and 
a t  about 12:30 p.m. left on the company automobile furnished him, 
telling the employee that  he would meet him back there a t  5 o'clock. 
Bt about 1 p.m., he was involved in  an  automobile wreck on the Winston- 
Salem-High Point  road about one-half mile beyond the intersection of 
the High Point  and Kernersville road. H e  sustained injuries which 
resulted in  death. 

Claim for compensation was filed and an  award was made. Upon 
appeal to the Superior Court the award was affirmed and the defendants 
appealed. 

Ratc l i f f ,  H u d s o n  B Ferrell  for plaintif fs,  appellees. 
S a p p ,  S a p p  & A t k i n s o n  for defendants ,  appellants.  

BARNHILL, J. The Workmen's Compensation Act was designed and 
intended for the relief of injured workmen and employees earning a 
"weekly wage" and not for  salaried executives. "The title and theory 
of the Act import the idea of compensation for workmen and their 
dependents." Hodges  c. Mortgage Co., 201 N.  C., 701, 161 S. E., 220; 
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Roberts v. Coal Co., 210 N. C., 17, 185 S. E., 438. Executive officers of 
a corporation are not, as such, its employees in the ordinary sense of the 
word and as it is used in  this act." Hodges z3. Mortgage Co., supra. 
"When the president of a corporation acts only as such, performing the 
regular executive duties pertaining to his office, he is not an employee 
within the meaning of the statutory definition." Higgins v. Shirt  Co., 
149 Atl., 147; Hodges v. Mortgage Co., supra. 

This is conceded by claimants. They contend, however, that the 
deceased a t  times performed the duties of an employee and that a t  the 
time of his death he was so engaged. Hence, under the terms of the 
Act and pertinent decisions of this Court his dependents are entitled to 
compensation. 

We adhere to the dual capacity doctrine under which executive officers 
of a corporation will not be denied compensation merely because they 
are executive officers if, as a matter of fact, at the time of the injury 
they are engaged in performing manual labor or the ordinary duties of 
a workman. Hodges v. Mortgage C'o., supra; ATissen v. Wkton-Salem, 
206 N. C., 888, 175 S. E., 310. I t  is upon this doctrine the claimants 
rely. 

To come within this doctrine it is not sufficient to show that an execu- 
tive officer sustained injuries while performing manual or mechanical 
labor which was no part of his duties. Hodges 2). Mortgage Co., supra. 
Nor are desultory, disconnected, infrequent acts of manual labor per- 
formed by an executive sufficient to classify him as a workman when so 
engaged. Nissen v. M7inston-Salem, supra. The test is, was he at  the 
time of his injury, as a part of his duties, engaged in performing ordi- 
nary, detail, mechanical or manual labor or other ordinary duties of a 
workman? Nissen v. Winston-Salem, supra; IIodges v. Mortgage Co., 
supra; Hunter v. Auto Co., 204 N. C., 723, 169 S. E., 648. 

Thus i t  is that the record presents two materid questions for decision. 
(1) I s  there sufficient competent evidence in ihe record to show that 
deceased received injuries resulting in death while engaged in the per- 
formance of any duty owing the defendant Gassaway & Owen either as 
an executive or as an employee, and if so, (2)  wits he then engaged as an 
employee rather than as an executive? 

Claimants rely on statements made by deceased, prior to his alleged 
departure for High Point to obtain a contract, to show that at  the time 
of his death he was engaged in his work as an employee of defendant 
Gassaway & Owen. 

On the Friday night prior to the accident deceased stated to one 
Stewart, an employee of the Highway Commisclion, that "he had some 
work practically sewed up in High Point and he would beat it over and 
get it, and get it done so that he would be in posirion to bid on my work." 
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A foster daughter overheard this telephone conversation and testified 
that the deceased said he would meet him in  High Point the next day, 
or that he would see him. Mrs. Gassaway, who also heard the conversa- 
tion, testified that it was about highway work and that Gassaway said 
"you know I am hard up and need that job, and I need it bad and if I 
can keep this other firm off of the High Point job I think I can get it, I 
will try and see in High Point tomorrow," no definite date, time. One 
Melvin testified that on the Thursday before deceased talked with him 
and stated that he said "he was trying to get a job at High Point . . . 
and he was going to High Point some time that week though he didn't 
say when, and see about a job he felt sure he could get." 

These statements were not made at  the time of and were not immedi- 
ately connected with the actual departure. They were no part of the 
res gesta3, and were inadmissible. Plyler v. Charlotte Country Club, 214 
N. C., 453, 199 S. E., 622; Molloy v. Transit Co., 335 Ill., 164, 166 
N. E., 630; Poster v. Shepherd, 258 Ill., 164, 101 N. E., 411,45 L. R. A. 
(N. S.), 167; Laboratory Company v. Industrial Corn., 113 A. L. R., 
264, Anno. 113 A. L. R., 268. Nor were they admissible as dying decla- 
rations under C. S., 160. 

To be admissible as a part of the res gestce it must be made to appear 
that the statement was made at  the time of the starting of the journey, 
as to the purpose or destination of the trip he is then about to make. 
I t  must be connected with the act of departure. Anno. 13 A. L. R., 273- 
275. When not so made they constitute no part of the res gesta? and are 
inadmissible. Anno. 113 A. L. R., 281. 

The corporation furnished deceased an automobile which he used for 
business purposes in contacting prospective customers, figuring contracts 
and attempting to get work for the corporation. He kept the automobile 
a t  his home and also used it for pleasure. 

This automobile was furnished deceased as president of the corpora- 
tion. The accident was during his working hours as an executive. No 
inference that he was engaged as an employee rather than as an execu- 
tive is permissible. As his work, as an employee, was only incidental to 
his employment as an executive the contrary inference is more logical. 
Furthermore, the cause of death-an automobile collision-is known. 
The burden was on plaintiff and Robbins v. Hosiery Mills, ante, 246, 
is not in point. That decision applies only when the employee suffers 
an injury resulting in death while about his master's business and claim- 
ant is unable to offer proof explaining the cause of such injury. I t  must 
appear further that the injury was a natural and probable result of a 
risk incident to the employment. 

Ch. 150, Public Laws 1935, which amends see. 14 (b)  of the original 
Act, is quoted in the opinion of the Commission and relied upon by it as 
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tending to show pr ima  facie that  the claimant was an  employee. I t  has 
no  bearing on the question presented. That  section merely facilitates 
proof that  the employer and its ernployees are subject to the terms of 
the Workmen's Compensation Act. Proof that  the employer obtained 
insurallce and a claim was filed is, under the provisions of this section, 
pr ima  facie evidence that  the employer and the employee have elected t o  
be bound by the Act. 

I t  follows that  claimants ha re  failed to offer any competent evi- 
dence tending to show that  the death of deceased arose out of and in the 
course of his work as an  employee. 

Even if we concede, however, that such death occurred a t  a time when 
deceased was acting for the corporation, still the award cannot be sus- 
tained. The co rp~ra t ion  was engaged in highway and general construc- 
tion work. The deceased was its president, its chief executive officer. 
The evidence gives rise to certain surmises. T ~ e a t i n g  these surmises as 
legitimate inferences, the president was on his way to High  Point  to 
negotiate a contract, to give estimates of costs, to fix prices and to bind 
the company by contract. I n  so doing he was the alter ego, the voice 
and the brains of the corporation. Manifestly such business does not lie 
within the field of the duties of a n  ordinary employee or workman. 
They pertain exclusively to the functions of an  executive. 

Jones v. T r u s t  Co., 206 N .  C., 214, 173 S. E., 595, is not in point. 
There Jones was acting under express orders of a superior. Here the 
deceased was the superior acting on his own initiative as the chief execu- 
tive officer of the corporation. 

The judgment below is 
Reversed. 

HUBERT I-IA4RRIS, BY HIS SEET FRIEND, JOHN HARRIS, v. WISSTON- 
SALEM SOVTHBOUSD RAILTVAY OOUPANP ET AL. 

(Filed 7 January, 1942.) 

1. Segligence § 4f- 
A railroad freight car standing 011 a comnlercial siclil~g is not an attrac- 

tive nuisance. 

2. Same-Those in charge of freight car standing on commercial siding 
are not under duty to safeguard it to prevent injury to children play- 
ing thereon. 

Plaintiff, a twelve-year-old boy, mas injured while playing with other 
children on an open railroad car used for the transportation of steel when 
the heary door or gate attached to the end of the car fell on him. Plain- 
tiff alleged negligence in failing to haw the car attended and in failing 
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to have the door or gate of the car laid flat upon the surface of the car, 
when defendants knew or should have known that children were accus- 
tomed to play thereon. Held: Defendants' demurrer was properly sus- 
tained, since defendants were not under duty to have the car attended or 
to keep the door flat upon the car as a protection'to plaintiff and his 
playmates. 

3. Same: Pleadings 8 20- 
I n  an action to recover for injuries sustained when a door o r  gate of 

an open railroad car fell upon plaintiff, allegation that defendants negli- 
gently left the door in an upright or vertical position without being 
fastened or supported as it was the duty of defendants to do, is but a 
conclusion of the pleader from the facts alleged, and is not admitted by 
demurrer. 

SEAWELL, J., dissents. 

APPEAL by plaintiff from Olive, Spec ia l  Judge, a t  May Term, 1941, 
of FORSYTH. 

Civil action to recover for an  alleged negligent injury. 
The complaint i n  substance alleges : 
1. That  the defendant railway company left standing on its sidetrack, 

situate on the property of the Salem Steel Company, "a certain empty 
and open railroad car used for the purpose of holding and transporting 
long pieces of steel; that  said open car remained upon the said sidetrack 
of defendants, and near a well traveled path and children's playground, 
for a number of days without being watched, supervised, or attended by 
defendants or  anyone for them, when defendants and each of them knew 
or should have known tha t  children of tender and immature years were 
and would be attracted to said empty and open car for the purpose of 
climbing in and playing thereon, and that  defendants, and each of them, 
knew that  children did climb upon and swing to said car from a certain 
derrick belonging to defendants or one of them." 

2. That  on Sunday afternoon, 24 September, 1939, about 4:00 p.m., 
the plaintiff, a boy twelve years of age, together with a number of com- 
panions, "were attracted to said car, did climb upon and into same, as 
they were accustomed to do, . . . when a heavy steel door or gate 
attached to one end of said open and empty railroad car, which door or 
gate had been negligently left by defendants, their agents and employees, 
standing in an  upright and vertical position without being fastened or 
supported as i t  was the duty of defendants and each of them to do, fell 
upon the person of the plaintiff," and injured him. 

3. That  defendants, and each of them, "were negligent in learing and 
allowing to stand unattended upon the sidetracks, as hereinbefore de- 
scribed, the open car, when they knew, or should hare  known, that chil- 
dren of tender and immature years were attracted to said car or similar 
cars and were accustomed to playing thereon, and that  defendants and 
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each of them were especially negligent in leaving or allowing their 
servants and/or employees to leave standing in an upright and vertical 
position without being supported or fastened i,he heavy steel door or 
gate, as hereinbefofe described, when they knew or should have known 
that same would fall upon and seriously injure children. . . . That 
ordinarily the said heavy steel door, . . . was laid flat upon the 
surface of the railway car, . . . in order lo avoid its falling and 
injuring persons in and around said railroad car," and that such negli- 
gence was the proximate cause of plaintiff's injury. 

Wherefore, plaintiff prays, etc. 
The defendants interposed demurrers on the ground that the complaint 

does not state facts sufficient to constitute a cause of action and fails to 
allege any breach of duty on the part of the defendants. 

From order sustaining the demurrers, the plaintiff appeals, assigning 
errors. 

Buford  T. Henderson, E. M.  W h i t m n n ,  and J .  P. M o  fsinger for plain- 
tiff, appellant.  

Craige d2 Craige for defendnnf  Rai lway  Compaay ,  appellee. 
I r a  J u l i a n  for defendant  Steel Company ,  appellee. 

STACY, C. J. The question for decision is whether an open and empty 
railroad car, standing unattended on a commercial sidetrack where chil- 
dren are accustomed to play, is such an attractive nuisance as to import 
liability for failure to safeguard it against injury to a twelve-year-old 
boy while playing thereon on a Sunday afternoon. I n  sustaining the 
demurrers, the trial court answered in the negative, and we approve. 

The negligence alleged is, that the defendants Irft the car in question 
unattended, i.e., "without being watched, supervised, or attended by 
defendants or anyone for them," when they knew or should have known 
that children were accustomed to play thereon. It could hardly be held 
for law that every empty freight car which is allowed to stand for sev- 
eral days on a sidetrack, in the vicinity where children are wont to play, 
should be attended by a watchman. This would be to place it in the 
category of a playground. The defendants are not so engaged. 

The allegation that the defendants negligently left the door or gate of 
the car in an upright and vertical position without being fastened or 
supported as it was the duty of the defendants to do, is but a conclusion 
of the pleader on the facts alleged, and is not admitted by the demurrers. 
Leonard v. Maxwell, Comr., 216 N .  C., 89, 3 S. E .  (2d), 316; Andrews 
a. R. R., 200 N. C., 483,157 S. E., 431; BaZZinger v. T h o m a s ,  195 N.  C., 
517, 142 S. E., 761. The fact that the door or gate was ordinarily laid 
flat upon the surface of the car, as plaintiff further alleges, did not 
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impose upon the defendants the duty to keep i t  so as a protection to the 
plaintiff and his playmates. 

The authorities are in support of the judgment below. Rogers v. 
Alton R. Co., 288 Ill. App., 462, 6 N. E. (2d), 244; L. & N. R y .  Co. v. 
Ray ,  124 Tenn., 16, 134 S. W., 858; Colby v. Chicago Junct. Ry.  Co., 
216 Ill. App., 315, cited in 36 A. L. R., 256; Smi th  v. Hines, 212 Ky., 
30, 278 S. W., 142, 45 A. L. R., 980. 

The pronouncements in the last cited case follow: 
1. A standing freight car is not a dangerous piece of machinery such 

as to bring i t  within the attractive nuisance class. 
2. A railroad company is not liable for injury to a child which falls 

from a railroad car standing in its yard in a populous portion of a city, 
because there are handholds on the car which permit children to climb 
to the top of it, and the company, with knowledge of the custom of 
children to play on the cars, takes no precaution to safeguard them or 
warn them of the danger of so doing. 

The case of Christiansen v. Los Angeles & 8. L. R. Co., 77 Utah, 85, 
291 Pac., 926, cited and relied upon by plaintiff, is not at  variance with 
the authorities above cited. There, a freight car was left on a gradc 
without application of hand brakes, or blocks placed under the wheels, 
and it ran away down the grade and injured the plaintiff who was trying 
to rescue his child from the moving car. Quite a different fact situation - 
from the one here presented. 

I n  Twis t  v. Winona & S t .  P. R. Co., 39 Minn., 164, 12 Am. St. Rep., 
626, 39 N. W., 402, Mitchell, J., speaking to the subject, said: "To the 
irrepressible spirit of curiosity and intermeddling of the average boy, 
there is no limit to the objects which can be made attractive playthings. 
I n  the exercise of his youthful ingenuity, he can make a plaything out of 
almost anything, and then so use it as to expose himself to danger. I f  
all this is to be charged to natural childish instincts, and the owners of 
property are to be required to anticipate and guard against it, the result 
would be that i t  would he unsafe for a man to own property, and the 
duty of the protection of children would be charged upon every member 
of the community except the parents or the children themselves." 

The demurrers were properly sustained. 
Affirmed. 

SEAWELL, J., dissents. 
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THOMAS G. SIBBITT v. R. 6: W. TRANSIT COMPAST. 

(Filed 7 January, 1942.) 

Automobiles @ 14, 18c-Evidence held to disclose contributory negligence 
as matter of law in colliding with rear of truck: standing upon highway. 

Plaintiff's evidence tended to show that he was driving at night along 
a highway covered with smoke from fires along its side and that he col- 
lided with the rear of an oil truck which was headed in the same direc- 
tion and which had been stopped on the highway without rear lights. 
Held: Even conceding negligence on the part of defendant, Michie's N. C. 
Code, 2621 (278) ( d ) ,  plaintiff's evidence discloses contributory negli- 
gence barring recovery as a matter of law, either in driving at a speed in 
excess of that at which he could stop within the distance to which his 
lights would disclose the existence of obstructi~ms, or, if he could have 
seen the oil truck in time to have avoided a collision, in failing to do so. 

STACY, C. J., dissenting. 
DEVIN, J., concurs in dissent. 

APPEAL by plaintiff from Harris ,  J . ,  at ,October Term, 1941, of 
ROBESON. 

This was an  action by the plaintiff to recovela damages for personal 
injury alleged to have been proximately caused by the negligence of 
the defendant. The defendant denied that i t  was negligent, and also 
entered the alternative plea of contributory negligence in  bar of recovery. 
At the close of all the evidence the court sustained the motion of the 
defendant for a judgment as in case of nonsuit I(C. S., 567)) and from 
judgment accordant with such ruling the plaintiff appealed, assigning 
error. 

J o h n  S. But ler  and M c L e a n  & Stacy  for plaintiff, appellant. 
Oates, Qui l l in  & MacRae  for defendant, appellee. 

SCHENCK, J. Viewing the evidence in the light most favorable to the 
plaintiff, i t  tends to show that on the night of 23 February, 1941, about 
7 :45 o'clock, the plaintiff was driving an automobile on State Highway 
No. 74, from Wilmington to Whiteville, and that at the same time the 
defendant's oil truck was being driven in the same direction on the same 
highway; that as the plaintiff was proceeding on his journey, about 
half way between Wananish and Lake Waccamaw, and driving about 
50 or 55 miles per hour, he saw some smoke, blankets of smoke across the 
highway coming from fires on the side thereof, ,and put on his brakes 
and came to a speed of approximately 30 or 40 miles per hour, then 
proceeded about 50 or 60 yards in the smoke, when he saw a light flare 
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on his left side of the highway and realized that the "smoke was a solid 
wall," and at  the same time he saw the light he likewise saw the "rear 
of an oil tanker," and he immediately applied his brakes, but his auto- 
mobile collided with the rear of the tanker, causing serious personal 
injury to him; that the oil tanker was stopped on the highway and there 
were no lights burning on the rear thereof at  the time of the collision; 
that when the plaintiff saw the light flare on his left side of the highway 
he got the impression that i t  was a light from another car approaching 
from the opposite direction, but he afterwards learned that the light he 
saw flare was a spotlight on the oil tanker. 

We are of the opinion, and so hold, that the judgment as in case of 
nonsuit was properly entered. 

Conceding that the defendant was negligent in stopping its oil tanker 
on the highway with no rear lights, Michie's N. C. Code, 2621 (278) (d),  
still we think the evidence discloses contributory negligence on the part 
of the plaintiff which bars recovery. 

I n  its last analysis this case poses the question of the duty of an auto- 
mobile driver, operating his automobile in the nighttime with his vision 
obscured by smoke in the highway from fires on the side thereof. If this 
smoke rendered it impossible for the plaintiff to see the defendant's oil 
tanker in time to stop his automobile at  the rate of speed at which he 
was operating i t  soon enough to avoid the collision, there was a failure 
to exercise due care on the part of the plaintiff in operating his auto- 
mobile at  such a rate of speed. I f  the plaintiff saw, or by the exercise 
of due care could hare seen, the oil tanker in time to stop his automobile 
soon enough to avoid the collision and failed to do so, there was likewise 
a failure to exercise due care on his part. The plaintiff, according to his 
own testimony, was guilty of contributory negligence either in failing 
to drive within the radius of his lights, that is, a speed at  which he 
could stop within the distance to which his lights would disclose the 
existence of obstructions, or in failing to see the oil tanker in time to 
avoid the collision. I t  makes no difference which horn of the dilemma 
the plaintiff takes, his cause of action is defeated by his own negligence. 
Lee v. R. R., 212 N. C., 340, 193 S. E., 395; R'eston v. R. R., 194 N. C., 
210, 139 S. E., 237; Hughes G. Luther, 189 K. C., 841, 128 S. E., 145. 

"It was negligence for the driver of the automobile to propel it in a 
dark place in which he had to rely on the lights of his machine at  a rate 
faster than enabled him to stop or avoid any obstruction within the 
radius of his light, or within the distance to which his lights would 
disclose the existence of obstructions. . . . I f  the lights would dis- 
close the existence of obstructions only ten yards away it was the duty of 
the driver to so regulate the speed of his machine that he could at all 
times avoid obstructions within that distance. If the lights on the 
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machine would disclose objects farther away than ten yards, and the 
driver failed to see the object in  time, then he would be conclusively 
presumed to be guilty of negligence, because it was his duty to see what 
could have been seen." Huddy on Automobiles, 7 Ed., 1924, sec. 396. 

The judgment of the Superior Court is 
Affirmed. 

STACY, C. J., dissenting : The evidence of contributory negligence on 
the instant record is not so clear as to bar a recovery as a matter of law. 
The action arises out of a smoky situation and the facts are of a similar 
hue. This makes it a matter for the twelve. 

There is no difference in  principle between this case and Meacham 
V .  R. R., 213 N. C., 609, 197 S. E., 189, where the plaintiff's vision was 
obscured by fog or mist. 

The issue of contributory negligence is ordinarily for the jury, Lincoln 
v. R. R., 207 N. C., 787, 178 S. E., 601, and it is only when the plaintiff 
"proves himself out of court," Elder 11. R. R., 194 N. C., 617, 140 S. E., 
298, that i t  becomes exclusively a question of law. Godwin v. R. R., 
ante, 281. 

When did the plaintiff lose the right to assume that others would 
observe the law of the road? Ssbastinn v. Motor Lines, 213 N. C., 770, 
197 S. E., 539. This is the crux of the case. 

My vote is for a reversal of the judgment of nonsuit. 

DEVIN, J., concurs in dissent. 

NANCY PACK, ADMINISTRATRIX or WALTER PACK, V. T. C.  AUMAN AND 

KELLY RUSSELL. 

(Filed 7 January, 1942.) 

1.  Antomobiles fj§ 7, 18a-Evidence held insufficient to show that pedes- 
trian was walking on left of highway when struck by projection from 
side of truck. 

Plaintiff's evidence tended to show that plaintiff's intestate was found 
lying in a ditch about three and one-half feet from the paved portion of 
the highway with a fatal wound in his abdomen which could have been 
caused by a heavy blow from a board. The evidence further tended to 
show that the driver of a truck along the highway thought he had struck 
something, reported the matter to the chief of police, that they went back 
to the scene of the accident and found a piece of broken board there, 
about the center of the highway, which apparenti!~ matched and fitted 
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into one of the boards lying loose on the floor of the truck. Held: The 
evidence leaves in mere speculation and conjecture as to what part of the 
truck struck intestate, if it be conceded that he was struck by the truck, 
and where intestate was at the time of the impact and how long he had 
been there and whether he had complied with Michie's N. C. Code, 2621 
(320) ( d ) ,  and therefore the evidence fails to sustain plaintiff's allegation 
that his intestate was walking along the edge of the highway on his left 
side a t  the place provided by law and was struck by a board projecting 
from the truck, and defendants' motion to nonsuit was properly allowed 
for failure of plaintiff to establish negligence proximately causing the 
fatal injury. 

2. Negligence 8 17a- 
Neither negligence nor proximate cause is presumed from the mere fact 

of injury. 

APPEAL by plaintiff from Armstrong, J., at February Term, 1941, of 
MOORE. Affirmed. 

M c K i n n o n  & Seawell for p l a i n t i f ,  appellant.  
8. R. R o y l e  for defendants ,  appellees. 

SOHENCK, J. This is an action to recover damage for the wrongful 
death of the plaintiff's intestate, alleged to have been caused by the 
negligence of the defendants in the operation of a motor truck upon the 
State Highway leading from Aberdeen to Raeford. I t  is alleged that 
the plaintiff's intestate was walking on his left side of the highway in 
the direction of Raeford and was meeting the truck of the defendants 
being driven on its right side of the highway in  the direction of Aber- 
deen, and "7. That as said truck was about to pass Walter Pack, plain- 
tiff's intestate, a board, plank, scantling or part of the truck which was 
extending from the said truck, struck the said Walter Pack, knocked 
him down and inflicted a serious injury from which injury Walter Pack 
died within twenty-four hours thereafter. 8. That the injury to plain- 
tiff's intestate and the death which resulted therefrom, were proximately 
and solely caused by the negligence of defendants in that defendants 
unlawfully, carelmsly and negligently operated or caused to be operated 
the said truck in such a manner as to cause, allow, or permit a board, 
plank, scantling or some part of the truck to extend out from the truck 
in such a manner as to strike plaintiff's intestate who was at  the time 
walking along the edge of the highway at the place provided by law for 
him to walk and who was acting in a careful and prudent manner. 9. 
That the injury to plaintiff's intestate and the death resulting therefrom 
were solely and proximately caused by the negligence of the defendants 
in  that they operated or caused or allowed to be operated the said truck 
in a careless and negligent manner so that the truck or some part thereof 

23-220 
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or an object extending or protruding therefrom struck, injured and 
killed plaintiff's intestate." These constitute all of the allegations of 
negligence made by the plaintiff, there being none of the failure to keep 
a proper lookout or to give proper warning signal or of any defect in 
the mechanism of the truck. 

The evidence, when construed most favorably to the plaintiff, tends 
to show that the plaintiff's intestate was found about 7 o'clock p.m., on 
8 November, 1939, fatally wounded, i n  a ditch about 3% feet off the 
paved portion of the highway, his head being probably two feet from the 
pavement; that he was taken to the hospital where he died the following 
day, without making, so far  as the record discloses, any statement; that 
the driver of the truck, the defendant Russell, drove on about two blocks 
into Aberdeen and reported to Chief 'of Police Beck that "he had hit 
somebody up on the highway"; that Beck went w t h  Russell immediately 
to the scene of the accident and found a piece of board there, about the 
center of the highway, it was broken at an angle, with the short side 
21/2 feet and the long side 31/2 feet in length, it was a twelve-inch board; 
that Beck compared the piece of board found on the highway to a piece 
of board found on the truck and the two pieces apparently matched, fit 
together; that Russell said that '(he never did see anybody but he thought 
he felt the truck hit something"; that there were at  least one or more 
other pieces of lumber on the truck and the truck had been used to haul 
gravel and these pieces of lumber were used to set up against the stand- 
ards to hold the gravel; that the truck was empty and there was nothing 
to keep the lumber from bouncing about, i t  not bemg tied or nailed down 
to the flat floor of the truck; that there were three standards on each 
side of the truck; that the highway in both directions from the scene 
cf the accident was straight and with an unobstructed view for many 
yards; the deceased when taken to the hospital had a very severe bruise 
a n i  wound on the lower part of his abdomen on his right side, and a rent 
in his abdominal wall about three inches long and in this opening was 
a loop of the bowels which had been torn from its attachment, this 
wound caused his death, and the wound was caused by an external 
injury, '(a rather heavy blow" from ('something with an edge on it . . . 
I t  could have been caused by a flat board.'' 

I t  will be noted that no one saw, or at least no one testified as to, the 
impact of the defendants' truck with the plaintiff's intestate. That no 
one saw or testified that the intestate was '(walking along the edge of the 
highway at the place provided by law for him to walk." Where on 
the highway he was walking, if he were walking on the highway, is left 
entirely to conjecture and surmise, whether on the hard surface of the 
road or on the shoulder thereof; what part of the truck struck him, if 
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he were struck by the truck, is likewise left to conjecture and surmise; 
no one saw, or testified, that the board, plank, scantling or some part of 
the truck extended out from the truck in such a manner as to strike the 
intestate. 

I f  it be conceded that the plaintiff's intestate was injured and killed 
upon the highway by being struck by the defendants' truck, or by a 
board or piece of lumber on said truck, in the absence of any evidence 
of where on the highway the intestate was at  the time of being stricken, 
or of when he got on the highway, or of how long he had been on the 
highway before being stricken, the plaintiff's case must fail. The mere 
fact that he was injured and killed does not constitute evidence that his 
injury and death were proximately caused by the negligence of the 
defendants. Mills v. Moore, 219 N .  C., 25, 12 S. E. (2d), 661, and cases 
there cited. 

The conclusion that the intestate was walking on his left side of. the 
highway and failed to yield the right of way to the defendants' truck 
meeting him on its right side of the highway, as he was required to do 
(Michie's N. C. Code, 2621 [320] [dl) ,  is as logical from the evidence 
adduced, as the conclusion that part of the truck or a board thereon 
extended from the truck and struck the intestate while on the shoulder 
of the highway. Either conclusion is merely a conjecture and surmise, 
one as plausible and probable as the other, but neither is supported by 
the evidence. 

Changing the word "alley" to that of "highway," the language of 
Adams, J., in Rountree v. Fountain, 203 N. C., 381, 166 S. E., 329, 
expresses accurately the law applicable to this case. He writes: "Had 
he (the plaintiff's intestate) been in the alley long enough for the drirer 
to see him and avert the injury or did he at the fatal moment rush into 
the alley immediately in front of the advancing truck? The witnesses 
do not inform us, and a t  this point the plaintiff's case fails him. I n  the 
absence of evidence we cannot conclude that the deceased went into the 
alley at any particular time. Negligence is not presumed from the mere 
fact that he was killed; something more is required. The plaintiff had 
the burden of establishing the proximate causal relation of the alleged 
negligence to the injury and death, and in his search for it he is led into 
the uncertain realm of conjecture. Henry 2.. R. R., anfe, 277; Austin 
v. R. R., 197 N. C., 319." See, also, Mills v. Moore, supra. 

Entertaining the view we have expressed upon the evidence, it becomes 
supererogatory to discuss the phase of the case relating to an alleged 
release of the defendants by the plaintiff. 

The judgment of the Superior Court is 
Affirmed. 
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JARROT K. PARRISH v. S. H. HEWITT. 

(Filed 7 January, 1942. ) 

1. Forgery 4-- 
Since forgery is the fraudulent making or altering of a n  instrument 

to  the prejudice of another man's rights, a warrant charging that  the 
payee of a check endorsed same and received the proceeds does not charge 
the crime of forgery, notwithstanding allegations that  the endorsement 
was felonious and unlawful and that the payee failed to  account to the 
prosecuting witness. 

2. Malicious Prosecution 5 2- 
A warrant charging that  the payee of a check unlawfully, willfully, 

a n d  feloniously endorsed same and received the proceeds without the 
knowledge of the prosecuting witness and without accounting to him, does 
not charge any crime known to the law in this State, and therefore cannot 
be made the basis of an action for malicious pr~~secution, since malicious 
prosecution must be founded upon legal process maintained maliciously 
and without probable cause. 

3. Same-- 
Plaintiff alleged that  he was held to the Superior Court and imprisoned 

upon a warrant issued by a justice of the peace, and that  the bill of 
indictment based on the charge in the warrant was returned not a true 
bill. Held: The warrant failing to charge a crime, plaintiff cannot con- 
tend that the bill of indictment will support his action for malicious prose- 
cution, since i t  was not alleged, and could not have been alleged, that  
plaintiff was imprisoned by virtue of the bill of' indictment which was 
returned not a true bill. 

4. False Imprisonment § 1- 
False imprisonment is the deprivation of one's liberty without legal 

process. 

APPEAL by plaintiff f r o m  H a m i l t o n ,  Special  J u d g e ,  a t  A p r i l  Term, 
1941, of BLADEN. 

T h i s  was  a n  action f o r  malicious prosecution and  false imprisonment. 
T h e  court  sustained a demurre r  ore t enus  t o  t h e  complaint upon the  
ground  t h a t  i t  did not  s ta te  facts  sufficient to  constjtute a cause of action 
i n  so f a r  a s  malicious prosecution was alleged or  at tempted to be alleged, 
b u t  allowed the  case t o  proceed upon the  allegations of false imprison- 
m e n t  a n d  a t  t h e  conclusion of t h e  plaintiff's evidence sustained the  
defendant's motion f o r  a judgment  as  i n  case of nonsuit. 

T h e  judgment  of involuntary nonsuit was evidently entered upon the  
theory t h a t  the  action was barred by  the  s tatute  of limitation, since the  
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action was commenced on 8 April, 1940, and both the allegations and 
evidence were to the effect that the imprisonment of the plaintiff occurred 
on 3 January, 1939, for an act of the plaintiff which was alleged to have 
taken place on 29 September, 1938, and C. S., 443 (3),  provides that an 
action for false imprisonment can only be commenced within one year. 
No exception is preserved to the action of the court in allowing the 
motion for involuntary nonsuit on the alleged cause of action for false 
imprisonment, and the appellant states in his brief that the "plaintiff 
wishes to prosecute this appeal only on the proposition that the com- 
plaint stated a cause of action for malicious prosecution and that his 
Honor erred in sustaining a demurrer to said complaint." 

McKinnon & Seawell for plaintiff, appellanf. 
S. B. Prink and Robert J .  Hester for defendant, appel lee .  

SCHENCK, J. The sole question posed by this appeal is:  Does the 
complaint state facts sufficient to constitute a cause of action for ma- 
licious prosecution ? 

The pertinent allegations of the complaint are "(5). That on or about 
the 29th day of November, 1938, the defendant swore out before L. H. 
Phelps, a Justice of the Peace in Brunswick County, a warrant, charg- 
ing this plaintiff as follows: 'that at and in the said County of Bruns- 
wick, Lockwood Folly Township, on or about the 29th day of September, 
1938, Jarrot K. Parrish, did unlawfully, willfully and feloniously en- 
dorse a check made to him without his knowledge or consent and receive 
the money for said check and failed to account to him for the funds 
received for the check, contrary to the form of the statute and against 
the peace and dignity of the State'"; that thereupon the defendant 
caused said warrant to be delivered to him, who in turn caused i t  to be 
delivered to the sheriff of Bladen County, and the plaintiff was brought 
to trial before the justice of the peace and bound to the Superior Court 
and imprisoned thereupon; that subsequently a bill of indictment based 
upon said warrant was returned by the grand jury "not a true bill" ; and 
the plaintiff was released. 

The warrant alleged to have been procured for the arrest and impris- 
onment of the plaintiff by the defendant falls far short of charging 
forgery which the appellant suggests in his brief it charged or sought to 
charge. Forgery in criminal law is "The falsely making or materially 
altering, with intent to defraud, any writing which, if genuine, might 
apparently be of legal efficacy or the foundation of a legal liability." 
2 Bish. Crim. Law, par. 523, Black's Law Dictionary (2d Ed.). "Black- 
stone defines it as 'the fraudulent making or alteration of a writing to 
the prejudice of another man's right.' (4  Bl., 247.)" S. v. Lamb, 198 
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N. C., 423, 152 S. E., 154. The warrant and affidavit must be con- 
strued together, and an inspection thereof will disclose that no crime 
known to the law of this State was charged in the affidavit, and therefore 
the warrant issued by the justice of the peace and upon which the plain- 
tiff was imprisoned was void. Young T .  Hmdwocld Co., 200 N. C., 310, 
156 S. E., 501. 

Since the warrant upon which the plaintiff wan imprisoned was void, 
an action for malicious prosecution will not lie, as "malicious prosecu- 
tion is for a prosecution founded upon legal process, but maintained 
maliciously and without probable cause." Rhodes v. Collins, 198 N. C., 
23, 150 S. E., 492. An action for malicious prosecution "presupposes 
valid process." Allen v. Greenlee, 13 N. C., 370. 

I t  may be conceded that there are allegations in  the complaint of 
malice and of absence of probable cause, but there is no allegation of a 
valid process. The process alleged is invalid and void. 

The argument advanced in the appellant's brief that "in the instant 
case the cause of action for malicious prosecution does not depend alone 
on the warrant, but a cause of action is alleged based on the bill of 
indictment in the Superior Court" is untenable, for the reason that it is 
alleged that the plaintiff was imprisoned and held to the Superior Court 
upon the warrant, and that "the Solicitor of the 8th Judicial District 
caused a bill to be presented to the Grand J u r y  based on the charge and 
warrant made and sworn out by the defendant and the Grand J u r y  after 
its investigation promptly returned 'not a true ldl.' " Even if it be 
conceded that there are allegations that the defendant maliciously and 
without probable cause procured the bill of indictment to be presented 
to the grand jury, it is not alleged, and it is obvious that it could not 
be alleged, that the plaintiff was, or could have been, imprisoned by 
virtue of a bill of indictment which was returned "not a true bill." 

I t  is unfortunate for the plaintiff that he deferred the commencement 
of his alleged cause of action for false imprisonment until it was barred 
by the lapse of time, since "false imprisonment is based upon deprivation 
of one's liberty without legal process." Rhodes I ) .  Collins, supra. 

We conclude that his Honor's judgment sustaining the demurrer ore 
fenus was correct, and it is therefore 

Affirmed. 
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MRS. A. B. BUTLER v. R. B. GAR'TT ET AL. 

(Filed 7 January, 1942.) 

Trial 43--Where verdict is not inconsistent and is sufRcient to support 
judgment, the trial court may not require jury to revise its verdict. 

In this action for negligent injury the jury answered the issues of 
negligence and contributory negligence in the affirmative and awarded 
damages. There was no suggestion from the jury of any misunderstand- 
ing on its part, but the court gave additional instructions and ordered 
the jury to retire and revise its verdict as it saw At. The jury revised 
its verdict by answering the issue of contributory negligence in the nega- 
tive. Held:  There was nothing essentially inconsistent with the verdict 
as originally rendered (the finding of contributory negligence eliminating 
the award of damages as a matter of law), and the court was without 
power to require the jury to revise it, and a new trial is awarded upon 
authority of Allen v .  Yarborougk, 201 PIT. C., 568. 

APPEAL by defendants from Pless, J., at June Term, 1941, of GUIL- 
FORD. 

Civil action to recover for personal injuries alleged to have been caused 
by the negligence of the defendants. 

On 15 July, 1940, the plaintiff descended the stairway of the Arcade 
Building in the city of High Point, which was then owned and main- 
tained by the defendants, and was seriously injured when she stepped 
upon some "slick and slippery substance" on the tile floor at  the entrance 
of the stairway and fell. I n  August thereafter, the plaintiff brought suit 
to recover damages alleged to have been caused by the negligence of the 
defendants. At the trial the jury first returned the following verdict : 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : 'Yes.' 

"2. Did the plaintiff, by her own negligence contribute to her injury? 
Answer : 'Yes.' 

"3. What damage, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : '$4,000.00."' 

When the jury returned to the jury box, and the issues were handed 
to the court by an officer, the court instructed the jury as follows: 

"The Court: Gentlemen, you have answered the first issue Yes and 
the second issue Yes, and then assessed damages. The Court instructed 
you if you should find by the greater weight of the evidence, the burden 
being on the defendants as to that particular issue, that the plaintiff, 
Mrs. Butler, was guilty of contributory negligence as I have defined that 
to you, that is that she was guilty of negligence and that that negligence 
was the proximate cause or one of the proximate causes of her injury 
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STATE v. WILLIS and STATE v. HOBNE. 

which combined and concurred and co-operated with the negligence of 
the defendants to produce the injury, that she co~dd not recover. Upon 
that finding you cannot award damages. I will let you gentlemen retire 
and revise your verdict as you may see fit." 

To the foregoing instruction and to the action of the court in instruct- 
ing the jury to revise its verdict, the defendants in apt time objected and 
excepted. 

The jury retired and returned a "second verdict," with the first and 
third issues unchanged and the second issue answered "No." Exception 
by defendants. 

From judgment on the "second verdict," the defendants appeal, assign- 
ing errors. 

Gold,  M c A n a l l y  & Gold and  Herber t  8. F a l k  for plaintif f ,  appellee. 
M. W .  Nash and  E'razier & Frazier  for defendants ,  appellants.  

STACY, C. J. There appears to be no material difference in what 
transpired in the instant case relative to the verdict and what appeared 
in the case of A l l e n  v. Yarborough ,  201 N.  C., 568, 160 S. E., 833, where 
a new trial was ordered. Here, the jury was imtructed to retire and 
"revise" its verdict. This revised verdict is mentioned three times in the 
transcript as the "second verdict." 

There was nothing essentially inconsistent in the "first verdict." Crane  
v. Carswell,  203 N .  C., 555, 166 S. E., 746. C f .  W o o d  a. Jones,  198 
.N. C., 356, 151 S. E., 732. And no suggestion c,lme from the jury of 
any misunderstanding on its part. The decision in Al len  v. Yarborough ,  
supra,  is controlling. 

New trial. 

STATE v. ALEX D. TVILLIS 
and 

STATE v. M. J. HORNE. 

(Filed 7 January, 1942.) 

Prostitution § 3- 

Defendants, taxi drivers, were apprehended in a clearing in the woods, 
each under the wheel of his taxi with motor running, and carrying sol- 
diers. The evidence of the character of the scene and the other circum- 
stantial evidence i s  held sufficient to support the inference that defend- 
ants knew their destination and brought their passengers to the place for 
the purpose of engaging in prostitution, and suppclrts a verdict of guilty. 
C. S., 4358 (4) .  
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STATE v. WIUIS and STATE 0. HOERE. 

APPEAL by defendants from Parker, J., at September Term, 1941, of 
ROBESON. 

Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

Ellis 4 Nance for defendants, appellants. 

SEAWELL, J. The defendants, whose cases were consolidated for trial, 
were convicted on charges that they "did take, transport and agree to 
take and transport persons to places or to other persons, with knowledge 
or reasonable cause to know the purpose of such taking or transporting 
was prostitution or assignation." C. S., 4358 (4). 

Witness McQueen, crossing a blackjack thicket on his lands, came 
upon a recently cleared area of one-fourth an acre or less, on the edge of 
which had been pitched a large army tent. A car containing five or six 
women was seen parked in  the bushes. McQueen quickly left to report 
his findings to officers, with whom he returned that evening for further 
investigation. 

The officers testified that they traveled over two miles from Fayette- 
ville, following a "dim dirt road," and turned into an old road leading 
into the thicket. After parking their car, they walked in the direction 
from which came the sound of music and the voices and laughter of men 
and women. As they approached the clearing, a taxi "cranked up" and 
rushed away; two girls ran out of the woods, jumped into a car in which 
other girls were waiting, and sped off down the old road. Here, the 
defendants were found, each under the wheel of his taxi, motor running, 
and carrying soldiers. 

I n  the woods next to the clearing were found several mattresses and 
blankets. Other details of the evidence showing the character of the 
place are too indecent to print. I t  is sufficient to say that the evidence 
showed it to be a brothel or place of assignation and prostitution of the 
vilest sort. There was no evidence that the place afforded any other 
attraction for the visitation of men, but its popularity was attested by 
the many footprints of both men and women. 

That the place was one where prostitution was carried on is freely 
admitted by counsel for defendants; he claims, however, that the fore- 
going evidence raises but a suspicion against the defendants as to the 
violation of the statute. The State contends that a legitimate inference 
may be drawn that the defendants knew their destination and brought 
their passengers to this place for the purpose of engaging in prostitution. 

We are unable to say that no inferences of the guilt of the defendants 
may be drawn from the facts presented in evidence. 8. v. Mann, 219 
N.  C., 212, 13 S. E. (2d), 247. 

No error. 
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MARGARET RHEW TILLMAN ET AL. Y. LOU BETTIE O'BRIANT ET AL. 

(Filed 7 January, 1942. ) 

Wills 34c- 

An item of a will directing that certain realty be sold "and the pro- 
ceeds divided equally between" the children of a deceased daughter (seven 
in number), the only daughter of another deceased daughter by name, 
and another, who was treated by testator as his foster son, is held to 
require the division of the proceeds among the ;beneficiaries per capita 
and not per stirpes under the general rule that an equal division among 
designated legatees means a per capita distribution, unless a contrary 
intent appear. 

APPEAL by defendants from Grady ,  E m e r g e n c y  J u d g e ,  at October 
Term, 1941, of PERSOX. 

Civil action for construction of will. 
From judgment for plaintiffs, the defendants appeal, assigning error. 

G r a h a m  & Eslcridge for plaintif fs,  appellees. 
B u r n s  & B u r n s  for defendants ,  L o u  Be t t i e  CI'Briant and H u b e r t  

O'Briant ,  appellants.  

STACY, C. J. On the hearing, the question in difference was made to 
depend on the construction of the following clause in the will of W. D. 
Yarboro, late of Person County, this State: 

"Item 3. I direct that my 'Will Clayton Place' . . . shall be 
sold and the proceeds divided equally between Maggie Rhew's children 
and Lou Bettie O'Briant and Dewey Yarboro." 

The case states that Maggie Rhew was a deceased daughter of the 
testator; the plaintiffs in  interest are her seven children. Lou Bettie 
O'Briant is the only daughter of another deceased daughter of the testa- 
tor;  and Dewey Yarboro was treated as his foster son. Dewey Yarboro 
has assigned all of his interest to Lou Bettie O'Briant. 

The "Will Clayton Place" has been sold, and the question for decision 
is whether the proceeds arising therefrom shall be divided per capita or 
per stirpes under Item 3 above. The trial court snsmered per capi ta ,  
and we approve. 

The pertinent authorities are assembled in B u r t o n  v. Cahil l ,  192 N.  C., 
505, 135 S. E., 332, and E x  parte Brogden,  180 N .  C., 157, 104 S. E., 
177, and we are content to rest our present decision on what was said in 
these cases. 

The general rule is, that an equal division among designated legatees 
means a per capita distribution, unless a contrary intent appear. E x  
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parte Brogden, supra;  Wal lar  2;. Forsythe,  62 N. C., 353; Harr i s  t i .  

Philpot ,  40 N .  C., 324; and B r y a n t  v. Scot t ,  21 N. C., 155. 
The bequest here is t o  Maggie Rhew's seven children and two others, 

the words "Maggie Rhew's children" being descriptive of the first seven 
of the nine named legatees. Ex  parte Brogden,  supra. This is the 
meaning usually ascribed to such language, and as said by Clark,  C. J., 
in Leggett v. Simpson ,  176 N. C., 3, 96 S. E., 638 : "There is nothing in 
the will which impairs the usual rule of construction that  where a devise 
is to a class collectively, and not by name to various devisees in the class, 
all the members of the class take per capita and not per stirpes." 
Affirmed. 

NEALT RUSS v. ATLANTIC COAST LISE RAILROAD COMPANY. 

(Filed 7 January, 1942.) 

1. Courts 5 13- 
In an action to recover for negligent injury inflicted in another state 

the rights and duties of the parties are governed by the lem loci, and 
matters of procedure by the lex fori. 

2. Railroads 3 1 G E v i d e n c e  held to show contributory negligence as  mat- 
ter of law on part of plaintiff struck by train while sitting on crosstie. 

Plaintiff's evidence tended to show that he sat on the end of a crosstie 
and fell asleep with his elbows on his knees and his head bent forward, 
and that he was struck and injured by defendants' train. The accident 
occurred in the State of Virginia. Held: There being nothing to indicate 
plaintiff's obliviousness or that he would not heed the warning of the 
train's approach, the engineer had the right to assume up to the moment 
of impact that plaintiff would use his faculties for his own protection 
and avoid injury, thus excluding the applicability of the doctrine of last 
clear chance, and establishing contributory negligence barring recovery 
as a matter of law, and nonsuit was properly granted, contributory negli- 
gence and the doctrine of last clear chance both being parts of the Virginia 
law. 

~ P P E A L  by plaintiff from Hami l ton ,  Special Judge ,  a t  April Term, 
1941, of BLADEN. 

Civil action to recover for an  alleged negligent injury. 
The plaintiff is a resident of Bladen County and was employed a t  a 

logging camp near Suffolk, Va. On Saturday evening, 21 September, 
1940, he went to Suffolk with another fellow, and after staying out all 
night they started back to camp on Sunday morning, walking down the 
railroad track of the defendant. Plaintiff testifies: "He (the other 
fellow) stopped by the side of the road a minute, and I stopped and sat  
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down on the end of a crosstie to wait (for him) and fell asleep." The 
plaintiff was facing away from the track, "with elbows on knees and 
head bent forward." Continuing, he says: "It  was around nine-thirty 
or ten o'clock Sunday morning, a perfectly clear day. . . . The 
track was straight as far  as I could see. I was sitxing on the end of the 
track and the train was coming to my right. (CI-oss-examination.) I 
was about a mile and a half or two miles south of Suffolk, out in the 
country, when the accident happened. . . . I was sitting on the end 
of one of the crossties. . . . The next thing I knew I was in a 
hospital in Suffolk, where I stayed 17 days. . . . There was a good 
foot path along the side of the track. I had been along i t  before." 

Elijah Rhodes testified that he was a passenger in the colored coach of 
the train that struck the plaintiff; that the whistle blew two or three 
times, '(two or three minutes," prior to the time the train applied its 
brakes. "About the time the train was blowing I felt the train give a 
quick stop like it had thrown the brakes on. Thlsn the train stopped 
quick. . . . The man was lying about the second car away from the 
engine on the right of way." 

There was other evidence tending to show the extent of plaintiff's 
injury and his good character. 

From judgment of nonsuit entered at  the close of' plaintiff's evidence, 
he appeals, assigning error. 

H. H.  Clark and Edward  B. Clark for p l a i n t i f ,  czppellant. 
Thos .  W .  Davis  and McLean  & S t a c y  for defendant, appellee. 

STACY, C. J. The rights and duties of the partiea are to be measured 
by the law of Virginia. Harrison v. R. R., 168 N. C., 382, 84 S. E., 519. 
Matters of procedure are controlled by the law of the forum. Wise c. 
Hollowell,  205 N .  C., 286, 171 S. E., 82. I n  other words, the lex  loci 
furnishes the standard of conduct; the / e x  fori  the method and manner 
of trial. Clodfelter 2) .  Wells ,  212 N.  C., 823, 195 13. E., 11. The one 
is substantive; the other procedural. "The actionable quality of the 
defendant's conduct in inflicting injury upon the plaintiff must be deter- 
mined by the law of the place where the injury was 'done. . . . The 
law of the forum governs as to matters affecting the remedy," etc. 
Howard v. Howard ,  200 N. C., 574, 158 S. E., 101. 

Contributory negligence and the doctrine of the ('last clear chance" are 
both parts of the Virginia law. H a w k i n s  v. Bm'ckhouse, 172 Va., 1; 
Barnes v. Ashworth,  154 Va., 218. 

The plaintiff's own evidence, under the law of the forum, makes out 
a dear  case of contributory negligence, Lemings v. R. R., 211 N. C., 
499, 191 S. E., 39, excludes the applicability of the "last clear chance," 
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Reep  v.  R. R., 210 N. C., 285, 186  S. E., 318, and  bars  a recovery. I t  
shows t h a t  t h e  plaintiff was s i t t ing on the  end of a crosstie wi th  his  
elbows o n  his  knees a n d  his  head bent forward. E v e n  if t h e  engineer 
could or  should have seen the  plaintiff, there was nothing to indicate 
h i s  obliviousness o r  t h a t  h e  would not  heed t h e  warn ing  of the  train's 
approach. Redmon v. R, R., 195  N. C., 764, 143  S. E., 829. N o  doubt 
t h e  engineer did see the  plaintiff and  assumed, a s  h e  h a d  the  r igh t  to  do 
u p  t o  t h e  very moment  of the impact,  t h a t  h e  would use his  faculties fo r  
h i s  own protection and  leave t h e  t rack i n  t ime to avoid injury.  Davis 
v. R. R., 187 N. C., 147, 120  S. E., 827. 

I t  is  contended t h a t  i n  Virginia ,  unlike the  requirement here, the engi- 
neer  was under  n o  d u t y  t o  keep a lookout f o r  the  plaintiff i n  the  circum- 
stances described by  t h e  record. S. & TY. Ry. v. Stegall's Admrs., 105 
Va., 538. However this m a y  be, i n  a n y  event the  judgment of nonsuit 
was  correctly entered. 

Affirmed. 

EMMETT FRANKIJN CULBRETH ET AL. v. W. C. CAISON ET AL. 

(Filed 7 .January, 1942.) 

1. Wills 8 34a-Will held t o  devise only life estate to devisees with re- 
mainder to the i r  children. 

After devising certain specific property, by a second item testator 
devised the remainder of his real estate (which included the locus in quo) 
to his children, and by a third item devised the specific property in con- 
troversy to. his children for  life with remainder to their children, with 
provision that if any child should die without issue, his share should 
go to his living brothers and sisters or the living children of any deceased 
brother or sister, per stirpes. Held: Although the second item, standing 
alone, is  sufficient to devise the fee to testator's children, an intent to 
convey an estate of less dignity a s  to the property specifically set out in 
item three appears from the lmguage of such item, C. S., 4162, and there- 
fore as  to  the lands described in item three the children of testator took 
only a life estate, and, upon actual partition of the lands among testator's 
children, a deed of trust executed by one of them on the lands allotted to 
him could convey only a life estate in such property as  security and, 
after such devisee's death, his children are  entitled to the lands as  against 
the purchasers by fnesne conveyances from the purchaser a t  the fore- 
closure of the instrument executed by the life tenant. 

2. Wills § 3Sf-Held: Power of disposition was restricted t o  conveyance 
t o  other  children of testator and limited t o  conveyance of life estate. 

Testator devised the locus ivt quo to his children for life with remainder 
to their children with power of disposition to each child to convey his 
share to any one or more of testator's children in fee simple, but 
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stipulated that a child purchasing the share of another should hold the 
land purchased for life with remainder in fee to his children. Held:  
The power of disposition restricted to conveyance to other children of 
testator, standing alone, would enable each child to convey to the other 
children in fee, but the restricted power of disposition, which was annexed 
to a life estate, was further limited to the conveyance of a life estate 
with remainder to the grantee's children, and therefore a child purchasing 
the share of another child took by such conveyance only a life estate. 

3. Wills 5 31- 
The cardinal consideration in the interpretation of wills is to ascertain 

and give effect to the intent of testator. 

APPEAL by defendants from H a m i l t o n ,  Special .Judge, at June Term, 
1941, of SAMP~OX. 

Civil action in ejectment. 
The case was heard on facts agreed; a jury trial was waived, and the 

matters a t  issue were submitted to the court for final determination and 
adjudication. 

The title and right to possession of two tracts of land-a &acre tract 
and a 50-acre tract (mentioned in the record as "the 100-acre tract")- 
are at  issue. The plaintiffs claim title under the will of their grand- 
father, Thomas Neill Culbreth, who died in 1903. The plaintiffs are the 
children of L. L. Culbreth, who died intestate in 1937. 

The defendants claim under foreclosure in 1932 of indemnity deed of 
trust given by L. L. Culbreth and wife to M. T. Britt, Trustee, and 
subsequent mesne  conveyances. 

From judgment for the plaintiffs, the defendants appeal, assigning 
error. 

H o w a r d  H.  Hubbard  for plaintif fs,  appellees. 
W .  H.  Fisher  and J .  A b n c r  B a r k e r  for  defendan's ,  appellants.  

STACY, C. J. On the hearing, the case was made to turn on the con- 
struction of the following items in the will of Thomas Neill Culbreth, 
late of Sampson County, this State: 

"Item 1. I give and devise to my beloved children by my first wife to 
u i t  : Amelia W. Underwood, L. L. Culbreth, Anna .I. Culbreth, Rosa B. 
Martin, Mary Ellen Owen, Willie E. Culbreth, my one half interest in 
the home tract commonly called the Ou-enville tracl-, upon which I now 
reside containing about 300 acres. I give this tract to these children 
exclusively because it was originally purchased with the money of their 
mother. 

"Item 2. I give and devise all the remainder of my real estate wher- 
ever located to all my children share and share alike. My said children 
namely by my first wife are set out in Item one, and James Benton 
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Culbreth, my child by my present wife, is to share equally with my 
other children in all my property except that set out in the first item. 

"Item 3. I give and devise to all my children, share and share alike 
my lands near Bethel Church in Sampson County, known as the Corne- 
lius Culbreth place, which includes also the original Cornelius Culbreth 
lands bought from 0. P. White, containing about 600 acres, to hold to 
each one of them in equal parts for the lifetime of each one and when 
each one of my said children shall die his or her share in this tract of 
land shall descend and become the property of said dead child's child or 
children or issue of children. But if there shall be no living child or 
living issue of such child, then the share of such dead child shall pass 
to the living brothers and sisters of such dead child or living children 
of any deceased brother or sister. And the inheritance devolution under 
this item shall be per stirpes,  not per capita.  But each one of my said 
children shall have full right and power to convey their share to any 
other one or more of my said children in fee simple, but such purchasing 
child or children shall hold the part of his tract so purchased for life 
with remainder in fee to the children of said purchaser subject to the 
same principle of inheritance and devolution hereinbefore set out." 

The property here in controversy is a part of the "Cornelius Culbreth 
place," specifically mentioned by the testator in Item 3 of his will. I t  
is to be noted that the language of Item 2 is also broad enough to cover 
it. But more of this anon. 

Following the death of the testator and the probate of his will, a 
special proceeding was duly instituted by his children for partition in 
kind of the lands devised to them. I n  this proceeding, L. L. Culbreth, 
one of the sons of the testator and father of the plaintiffs, mas allotted a 
49-acre tract, which is a part of "the 100-acre tract" in controversy, and 
Amelia Underwood, one of the daughters of the testator, was allotted a 
50-acre tract, which goes to make up the other part of '(the 100-acre 
tract" in controversy. 

Thereafter, on 5 February, 1905, Amelia Underwood sold to her 
brother, L. L. Culbreth, the 50-acre tract which had been allotted to her, 
and she and her husband executed deed therefor sufficient in form to con- 
vey a fee simple with full covenants of title and warranty. 

I n  1929, L. L. Culbreth and wife executed a deed of trust on both 
tracts-now regarded as a single tract of 100 acres-to secure a loan of 
$1,200 from the Atlantic Life Insurance Company. At the same time, 
L. L. Culbreth and wife executed a second deed of trust on the same 
property to indemnify The Britt Corporation against any loss by reason 
of its guaranty of the notes held by the Insurance Company. This 
indemnity deed of trust was foreclosed in 1932, and the defendants claim 
under mesne conveyances from the purchaser at  the foreclosure sale. 
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Two questions, then, arise on the record : 
First. What estate did L. L. Culbreth take in  the 49-acre tract 

allotted to him under the provisions of his father's will! The trial court 
answered "a life estate," and we approve. 

I t  is true that had the testator stopped at the end of the second item 
in his will, the devise therein of all the remainder of his real estate to 
his children would have been in fee simple. I t  is provided by C. S., 
4162, that when real estate is devised to any person, the same shall be 
held and construed a devise in fee simple, unless such devise shall, in 
plain and express language show, or it shall be plainly intended by the 
will, or some part thereof, that the testator intended to convey an estate 
of less dignity. Jolley v. Ilumphrics, 204 N .  C., 672, 169 S. E., 417. 
Here, i t  does appear from Item 3 of the will, that, in respect of the 
"Cornelius Culbreth place," the testator intended to convey an estate 
of less dignity than a fee simple. Roberts v. Saunders, 192 N.  C., 191, 
.I34 S. E., 451. That is to say, in this item of the will the testator 
devises the property in question to his children for life with restricted 
power of disposal and remainder to their children. Hampton v. West, 
212 N .  C., 315, 193 S. E., 290. This takes the "Cornelius Culbreth 
place" out of the provisions of Item 2 of the will, and specifically limits 
the devises therein to the provisions of Item 3 of the will. Shuford v. 
Rrady, 169 N.  C., 224, 85 S. E., 303. The decision in Barco v. Owens, 
5312 N .  C., 30, 192 S. E., 862, cited and relied upon by defendants, is 
not at  variance with the position here taken. The provisions of the will 
there under consideration are quite different from the ones here presented 
for construction. 

I t  follows, therefore, that in respect of the 49-acre tract allotted to 
I,. L. Culbreth under the provisions of his father's d l ,  on1y.a life estate 
was vested in the first taker, and that the indemnity deed of trust under 
which the defendants claim, conveyed no more than this life estate. 

Second. What estate did L. L. Culbreth acquire in the 50-acre tract 
under the deed from his sister? The trial court answered "a life estate," 
and we cannot say there is error in the ruling. 

Much of what is said in answer to the question first above propounded 
applies with equal pertinency here. The two ar12 measurable by the 
same standards. While Amelia Underwood took only a life estate in the 
50-acre tract allotted to her under the provisions of her father's will, the 
devise is coupled with the power to convey to one or more of her brothers 
or sisters in fee simple, but it is further provided .:hat such purchasing 
brother or sister shall hold the land so purchased for life with remainder 
in fee to his or her children. Had the testator stopped after annexing 
to the life estate the restricted power of disposal, no doubt a conveyance 
in fee could have been made in pursuance of such power. Smith v. 
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Mears, 218 N. C., 193, 10  S. E. (2d) ,  659; Chewning v. Mason, 158 
N. C., 578,74 S. E., 357. But  immediately the testator added that  '(such 
purchasing child or children shall hold the par t  . . . so purchased 
for  life with remainder in  fee to the children of said purchaser," etc. 
This, then, clearly shows that  i t  was not the intention of the testator to  
annex to the life estate an  unlimited power to sell i n  fee simple. I t  is 
to  be noted that  this limited power of disposal is annexed to a life estate, 
and not to an  indefinite or general devise. Smith v. Mears, supra. The 
testator's use of the words "descend" and "inheritance devolution7' and 
their repetition i n  slightly different form may a:pear to be somewhat 
pedantic, nevertheless his intent is not especially difficult of discernment. 
After all, this is the real quest i n  the interpretation of rvills. Heyer 
v. Bulluck, 210 N. C., 321, 186 S. E., 356. 

The correct result seems to have been reached in the court below. 
Affirmed. 

UNITED STATES FIDELITY & GUARANTY COMPANY v. P. & F. MOTOR 
EXPRESS, INC. 

(Filed 7 January, 1942.) 

1. Damages Q 1- 
The measure of damages for injury to personal property is the difference 

between the market value immediately before the injury and the market 
value immediately after the injury. 

2. Damages 9 11- 
The cost of repairing an automobile after collision, although the amount 

of recovery is not limited to such cost, is some evidence to guide the 
jury in determining the difference in the market value of the automobile 
before and after the injury. 

3. Same-- 
While an estimate of the cost of repairing an automobile may not be 

as convincing as the actual cost of repairs made, the difference relates 
to the weight rather than to the competency, and testimony by a qualified 
witness as to his estimate of the cost of repairs is competent. 

4. Trial § 1 9 -  
The weight of evidence is for the jury; the admissibility of evidence 

is for the court. 
STACY, C. J., took no part in the consideration or decision of this case. 
BABNHILL, J., dissents. 
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APPEAL by defendant from H a m i l t o n ,  Special  J u d g e ,  at March Term, 
1941, of MECKLENBURQ. 

This is an action to recover damages for injury to the Chevrolet auto- 
mobile of the plaintiff resulting from a collision with the motor truck 
of the defendant, alleged to have been negligently caused by the defend- 
ant. The issues of negligence and of damage were answered in favor 
of the plaintiff, and from judgment predicated on the verdict the defend- 
ant appealed, assigning error. 

J.  Laurence Jones  fer  plaint i f f ,  appellee. 
Gover  & Goving ton  and  H u g h  L. Lobdell  for de fendan t ,  appel lant .  

SCHENCK, J. The sole exception appearing in  the record is to the 
court's excluding certain testimony relative to the measure of damage. 
The following appears : 

"L. G. Kelly, witness for the plaintiff, testified : 
"I am foreman of the repair shop of City Chevrolet Company. I 

examined the automobile owned by United States Fidelity & Guaranty 
Company which was damaged in an accident on November 16, 1940, and 
made an estimate of the cost of repairing that car. The left rear door 
was bent, left rear quarter panel was bent, the left lower cowl was bent, 
the left door lock pillar was bent, the front door was bent, the left front 
fender and left rear fender were bent, the headlight rim and reflector 
were damaged, the left running board moulding was damaged, the right 
front wheel was bent and the front end was out of line. The left side 
would hare to be repainted and refinished. 

"Cross Examination. 
"Q. Mr. Kelly, what did you estimate it would cost to repair the plain- 

tiff's automobile ? 
'(Plaintiff objects on ground that measure of dainages is difference in 

value of the automobile before and after the collision. Sustained. 
"Defendant excepts. This is defendant's 
"Exception No. 1. 
"If permitted to do so, the witness would have answered $82.56." 
This exception poses the question: Is evidence of an estimate of the 

cost of repairing an injured automobile competent upon the issue of the 
measure of damage thereto? 

I t  is a well settled rule with us, and in other jurisdictions, that the 
measure of damage for injury to personal property is the difference 
between the market value of the property immedialely before the injury 
and the market value immediately after the injury. D e L a n e y  v. Hender -  
son-Gilmer Co., 192 N. C., 647, 135 S. E., 791. 
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The authorities are in conflict upon whether the cost of repairing 
injured property is competent evidence of the difference between, the 
market value before and after the injury. The authorities which have 
been brought to our attention are cases in which the repairs have been 
actually made and the amount paid therefor was sought to be shown in 
order to establish the difference in market value, and in these cases we 
find the weight of authority in favor of tbe admissibility of such evi- 
dence. However, in the case at  bar the evidence offered was not of the 
actual cost paid for repairing, but of an estimate of the cost thereof. 
The estimate sought to be shown was that of the "foreman of the repair 
shop of the City Chevrolet Company," who "examined the automobile 
. . . which was damaged . . . and made an estimate of the cost 
of repairing that car." While evidence of such an estimate of the cost 
of repairs might not be as convincing as evidence of the cost of the 
actual r e ~ a i r s ,  we think this difference relates to the weight thereof 

A ,  

rather than to its competency-and the weight of evidence-is for the 
jury, while the admissibility of evidence is for the court. This thought 
was evidently in  the mind of Justice Allen when he wrote: "The cor- 
rect and safe rule is the difference between the value of the machine 
before and after its injury, and in estimating this difference it is proper 
for the jury to consider the cost and expenses of repairs . . ." Far- 
rall v. Garage Co., 179 N. C., 389, 102 S. E., 617. 

While the recovery would by no means be limited to the amount of the 
cost of repairing the automobile, we are of the opinion that such cost 
would be some evidence to guide the jury in determining the difference 
in the market value of the automobile before and after the injury thereto. 

The distinction between the proof of and the measure of damages is 
clearly made in Hughes v. Wells ,  79 Atl., 1035 (N.  J . )  ; Maurer v. 
Simon,  133 Atl., 7 9  (N.  J . )  ; S m i t h  v. Ryan ,  158 Atl., 822 (N.  J . ) .  
"Evidence of the reasonable value of repairs to a damaged automobile, to 
show the difference in its value before and after it was injured is admis- 
sible." Baldwin v. Mit try ,  102 P. (2d), 643 (Idaho). "Evidence of the 
cost of repairs of the automobile was admissible as proof of the difference 
between the value of the automobile before the accident and after it 
occurred. This difference was the measure of damages that the plaintiff 
was entitled to recover." Kiely v. Ragali,  106 Atl., 502 (Conn.). 

"While the general rule is that the measure of damages in respect of 
an injured automobile is the difference in its value immediately before 
and immediately after the injury, this measure may be established by 
shdwing the reasonable cost of necessary repairs to restore it to its 
previous condition." 5 Amer. Jur., Automobiles, par. 749, p.. 906. 

"In determining the depreciation in value of a motor veh~cle as the 
result of an injury, the jury may take into consideration the reasonable 
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cost of the repairs made necessary thereby, and. the reasonable market 
value of the vehicle as repaired." 42 C. J., par,. 1177, p. 1297. 

I n  excluding the evidence indicated there war3 error for which there 
must be a 

New trial. 

STACY, C. J., took no part in the consideration or decision of this case. 

BARNHILL, J., dissents. 

STATE v. GENERAL WILLIAMS. 

(Filed 7 January, 1942.) 

Criminal Law g 54c- 
Where the jury has rendered a verdict of not guilty the defendant is 

entitled to be discharged, and the trial court is without power to resubmit 
the case to the jury. 

APPEAL by defendant from Grady, Emergency Judge, at October 
Criminal Term, 1941, of PERSON. Reversed. 

Attorney-General MclMullan and Assistant Atiorneys-General Bruton 
and Patton for the State. 

Lunsford & Burke for defendant. 

PER CURIAM. The record discloses that : "Hi83 Honor instructed the 
Clerk to take the verdict. Whereupon, the Clerk asked: 'Gentlemen, 
how do you find the defendant, guilty as charged or not guilty?' The 
foreman, answering for the jury, declared, 'Not guilty.' The Clerk then 
asked : 'So say you all?' And the jurors answered 'Yes.' " 

Thereafter the trial judge resubmitted the case to the jury, who 
returned a verdict of guilty. The verdict of not guilty entitled the 
defendant to be discharged. 

Reversed. 
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MASSACHUSETTS BOKDING & INSURANCE COMPANY v. HENRY 
KNOX, LOTTIE KNOX, CABARRUS COUNTY BUILDING, LOAN & 
SAVINGS ASSOCIATION, T. J. HENDRIX AND G. H. HENDRIX, 
ADMI~.IBTBATOB c. T. A. OF THE ESTATE OF JOHN M. HENDRIX, OLA 
HENDRIX AND HUSBAND, G.  H. HENDRIX, J. W. HINSON AND WIFE, 
NETTIE HINSON, G. H. HENDRIX, TRUSTEE, B. W. BLACKWELDER, 
TRUSTEE, C. hf. IRVIN, JR., AND WIFE, PEARL M. IRVIN, AND ROBERT 
H. IRVIN, TRUSTEE. 

(Filed 23 January, 1942. ) 

1. Lis  Pendens 8 1- 
The sole object of lis p e n d m  is to keep the subject of action in custodia 

Zegis and to give notice to subsequent purchasers. 

2. S a m e  
Lis  pendens and registration each have the purpose of giving construc- 

tive notice by record, and the statutes, C. S., 501, 3309, must be construed 
in pari materia, and while the lis pendens statutes do not affect the regis- 
tration laws, the converse is not true. 

3. Registration g 2- 
A duly recorded instrument gives notice of all  matters which would be 

discovered by reasonable inquiry. 

4. Same-- 
A recorded mortgage or deed of trust gives notice not only of the exist- 

ence of the lien but also the remedies accruing to the holder in the event 
of default, and when the instrument is upon i ts  face in  default a prudent 
examiner is put upon inquiry a s  to whether the debt has been kept in  date 
by payment and whether the lienholder is  pursuing either of the remedies 
of foreclosure under the power of sale or foreclosure by suit. 

5. Same: Lis Pendens g 1-Lis pendens statutes a r e  not applicable t~ 
.suits t o  foreclose duly registered mortgages o r  deeds of trust.  

This action was instituted to foreclose a duly registered deed of trust 
in which the trustee and the cestuis and the owner of the equity of re- 
demption by meene conveyances, were made parties. While the action 
was pending the owner of the equity sold the property. Held: The duly 
registered deed of trust was constructive notice, not only of the lien, but 
also of the pendency of the foreclosure suit, since i t  would have been 
discovered by a prudent examiner, and therefore notice of the suit under 
C. S., 501, by indexing and cross-indexing same in the lis pendens docket 
was not required. 

6. Same: Limitation of Actions llc-When foreclosure is instituted 
within time, subsequent purchasers with notice cannot asser t  b a r  of 
statute. 

Suit to foreclose a duly registered deed of trust was instituted prior to 
the bar of the statute, C. S., 437, against the trustee, the cestuis and the 
assigns of the cestuis. While the suit was pending, the assigns of the 
cestuis sold the property, and upon discovering the transfer, plaintiff had 
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the purchasers made parties. At the time they were made parties the 
ten-year period prescribed by statute had expired. Held:  The purchasers 
during the pendency of the foreclosure suit were chargeable with notice 
thereof and acquired only that interest which their grantors then had, 
and therefore they cannot assert the bar of the statute. 

CLARKSON, J., dissents. 
STACY, C. J., concurring. 
DEVIN, J., dissenting. 
SEAWELL, J., dissenting. 

APPEAL by defendants from Erwin, Special Judge, at  December Term, 
1940, of CABARRUS. Affirmed. 

Civil action to foreclose a trust deed on real property. 
On 10 May, 1927, defendants Henry Knox and wife, Lottie Enox, 

executed a deed of trust on certain land located in Cabarrus County to 
secure a note payable on or before 10 May, 1928. Thereafter, the note 
secured by the deed of trust was duly acquired by the plaintiff. The last 
payment on the note was made on 10 January, 1930. 

On 20 November, 1930, Enox and wife executed a second deed of trust 
on the same land to J. E. Hendrix, Trustee, which deed of trust was 
foreclosed in 1933. The defendant Ola G. Hendrix purchased at  the 
foreclosure sale and it was conveyed to her by the trustee. On 24 April, 
1936, she and her husband, G. H. IIendrix, conveyed the property to 
G. W. Hinson and wife, Nettie Hinson. 

The note held by plaintiff being in default, it made demand upon the 
trustee in the deed of trust securing the same to foreclose. The trustee 
having expressed an unwillingness to act, plaintiff' instituted this action 
on 10 November, 1937, making all parties of record, including the 
trustee, parties defendant. No separate notice of lis pendens was filed. 

On 9 April, 1939, while said action was pending, the defendants J. W. 
Hinson and wife conveyed the land to C. M. Irvir ,  Jr., and wife, Pearl 
M. Irvin, and on the same date the said Irvins executed a deed of trust 
to Robert H. Irvin, Trustee. At the time the defendants Irvin pur- 
chased said land they had no actual knowledge of' the pendency of the 
suit or of the deed of trust sued upon. The plaintiff, having discovered 
these subsequent conveyances, on 13 September, 1940, obtained an order 
making C. M. Irvin, Jr., and wife, Pearl M. Irvin, and Robert 11. Irvin, 
Trustee, parties defendant to this action. They answered pleading the 
10-year statute of limitations. The defendants Knox having failed to 
answer, judgment by default final as to them was entered at  the August 
Term, 1940, Superior Court of Cabarrus. 

The matter came on to be heard before Irvin, Special Judge, at  the 
December Term, 1940, Cabarrus Superior Court, ,and was there heard 
by consent of parties without the intervention of a jury. The judge 
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having found the facts substantially as herein stated, entered judgment 
in favor of the plaintiff, modifying the amount demanded in accord with 
admissions. The decree entered appointed a commissioner to make sale 
and decreed foreclosure. The defendants, other than Knox and wife, 
excepted and appealed. 

J.  F. Flowers  for plaint i f f ,  appellee.  
Hartsel l  & Hartsel l  a n d  Rober t  H. I r v i n  for defendants ,  appellants.  

BARNHILL, J. When an action is instituted to foreclose a duly regis- 
tered deed of trust, must notice of the proceedings be cross-indexed as 
required by C. S., 501, so as to protect the mortgage creditor against 
subsequent purchasers from the mortgagor or his assigns who are parties 
to the-action? We answer in the negative. 

The law of l is  pendens stems baci to the Roman law where the rule 
was "a thing concerning which there is a controversy is prohibited during 
suit, from being alienated." The same rule was formulated and adopted 
by Lord Bacon, thereafter becoming firmly fixed in the English law, 
inherited bv us as a Dart of the common law. I t  is founded on the 
maxim pendente l i f e  n ih i l  i nnove tur  and under the common law the bill 
o f  complaint, or the cross complaint, as the case may be, is the lis 
pendens. Now, however, with us, to be effectual it must be indexed and 
cross-indexed as required by C. S., 501. 

The sole object of l is  pendens is to keep the subject in controversy 
within the power of the court until final decree and to make it possible 
for courts to execute their judgments. I t  gives notice of a claim of 
which otherwise a prospective purchaser would be ignorant. All prop- 
erty which is the subject matter of suit under the doctrine of l i s  pendens 
is res l i t i ~ i o s n  and is in custodia leais. 

Prior to the adoption of our registration law it applied in all cases in 
which title to or an interest in property was asserted and the suit itself 
constituted the requisite notice. Now, to be effectual, the action must be 
indexed and cross-indexed as required by C. S., 501. When so indexed, 
pending the suit, i t  operates in-the nature of a recorded lien of which 
all must take notice. 

The Connor Act. C. S.. 3309. amended or modified the common law 
lis pendens rule as i t  applies in this State. I t  provides a new and differ- 
ent method or means of giving constructive notice of deeds, mortgages 
and other instruments affecting title to land. Under i t  registration 
notice is a substitute for the common law l is  pendens notice. The 
wisdom of this act has been demonstrated. At the*time of its enactment 
ascertainment of claim to land was difficult and titles were in a state 
near to chaos. I t  brought about certainty and security in that i t  pro- 
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vided one place and one place only where purchasers may look to find 
the status of titles to land. D a v i s  v. Robinson .  189 N.  C.. 589. I t  is 
upon this record, under this act, that examinerci and purchasers have 
come to rely. 

"It is often said by the courts that l is  pendens does not affect the 
recording or registry laws. This is true. L i s  pendens  does not affect 
the recording laws in the same sense that it does i o t  affect other positive 
legislative enactments . . . But while l i s  penden* may not modify 
the recording or registry laws, the converse of the proposition is not true. 
The application of the recording laws in cases where the rule l is  pendens 
is applied modify the results of the application of that rule . . . 
e he-recording or failure to record instruments under which ~ a r t i e s  have 

u 

sought to acquire interests in the subject matter of litigation, either 
a n t e  l i t e m  or post l i t em,  becomes quite material when we come to con- 
sider how those rights or supposed rights are aflected by l is  pendens." 
Bennett, Lis Pendens, pp. 338-40; McCutchens  v. Miller ,  31 Miss., 83. 

The effect of l i s  pendens and the effect of re~ristration are in their ,, 
nature the same thing. They are only different examples of instances 
of the operation of the rule of constructive notice. One is simply a 
record in one place and the other is a record in another place. Each 
serves its purpose in proper instances. They are teach record notices. 

Hence, the law of Gs ;endens and the statute requiring the registration 
of instruments affecting title to real property must be construed in pari  
mater ia .  Otherwise, the one would be destructive of the other. 

When so construed the rule lis pendens applies in actions to set aside 
deeds or other instruments for fraud, to establish a constructive or result- 
ing trust, to require specific performance, to correct a deed for mutual 
mistake and in like cases where there is no record notice and where other- 
wise a prospective purchaser would be ignorant cf the claim. That is, 
lis pendens  notice is required when the claim is contra or in derogation 
of the record. 

Under our registration law, C. S., 3309, the object of registration is 
to give notice and when an instrument is registered it is sufficient to put 
a careful and prudent examiner upon inquiry. The record is notice of 
all matters which mould be discovered by reasonable inquiry. D o r m a n  
Y. Goodman ,  213 N .  C., 406, 196 S. E., 352. The date of registration 
controls the title as against purchasers, S i l l s  v. F o r d ,  171 N .  C., 733, 
88 S. E., 636. The holder of the registered instrument is protected 
against all subsequent conveyances and no other notice is required. 

A registered mortgage or deed of trust gives notice to a prudent exam- 
iner not only of the existence of the lien thus created but of the remedies 
accruing to the holder in the event of default, which are primarily 
(1) sale under the power contained in the instrument, if any; and ( 2 )  
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sale by foreclosure proceedings. When an examiner finds a mortgage 
of record foreclosure of which is apparently barred the questions imme- 
diately arise: (1 )  has the mortgage debt been kept in date by paymknts; 
(2 )  has the power of sale, if any, been exercised; and (3)  has the mort- 
gagee exercised or is he exercising his right to foreclose, thus suspending 
the statute of limitations? 

I f  a deed is registered a subsequent purchaser has notice. Threlkeld 
v. Land Co., 198 N .  C., 186, 151 S. E., 99. "It is only a duly registered 
mortgage that will affect the subsequent purchaser with notice." Todd 
v. Outlaw, 79 N.  C., 234. 

"The law has appointed a place where mortgages must be registered 
in  order for notice to purchasers and if there be no registry the pur- 
chaser is not held to constructive notice by any other means. The regis- 
tration in such a case, it is said, is the only thing that can operate as 
constructive notice." Bennett, Lis Pendens, p. 340; McCutchens v. 
Miller, supra. 

"The record of an unsatisfied mortgage is sufficient to put a third 
person upon inquiry, and whatever puts a person upon inquiry is in 
equity notice to him of all the facts which such inquiry would hare 
disclosed. Bowles v. Chauncey, 8 Conn., 389. One who purchases 
premises covered by an undischarged mortgage cannot claim to be a 
purchaser without notice of the equities of the mortgagee . . . and 
inquiry of the mortgagee would have elicited the information that the 
mortgage was still in force as between the original parties." Collins 
v. Davis, 132 N.  C., 106; Boxheimer a. Gunn, 24 Mich., 272 ; Jones on 
Mortgages, 927. 

Speaking to the subject in Jones v. Williams, 155 N .  C., 179, 71 S. E., 
222, this Court, quoting from Bishop of Winch,ester v. Paine, 11 Vesey, 
194-201, said "he who purchases during the pendency of the suit, is 
bound by the decree that may be made against the person from whom he 
derives the title; the litigating parties are exempted from the necessity 
of taking any notice of a title so acquired; as to them i t  is as if no such 
title existed, otherwise suits would be interminable, or, which would be 
the same in effect, it would be the pleasure of one party at  what period 
the suit should be determined." 

Here, at the time the Irvins purchased the deed of trust was on record. 
Upon its face it was in default. They were put on notice that the rights 
existing in the holder of the lien to foreclose for satisfaction of the debt 
had accrued. This notice would demand that a prudent examiner inves- 
tigate further to ascertain whether the debt had been kept in date by 
payment and whether the lienholder was pursuing either of the remedies 
available, and it was the duty of the Irvins to be vigilant, take care of 
their interests and make such further investigation as the circumstances 



730 I N  T H E  SUPREME COURT. [220 

INSURANCE Co. G. KNOX. 

demanded. This clearly required that they ascertain whether foreclosure 
proceedings weke pending. This information was readily available either 
from the civil issue docket or from the trustee in the deed of trust. 

Correctly interpreted, the pending action is not one affecting the title 
to real property as contemplated by C. S., 500. The plaintiff is merely 
seeking to enforce a right acquired at  the time the mortgage was executed 
and recorded. 911 subsequent parties dealing u i th  the subject matter 
were put on notice from registration and not from the institution of the 
action. The Irvins are not necessary parties to the action. When ad- 
mitted as parties they could only prosecute or defend in the shoes of their 
grantors. The Court will not permit any new question to arise in the 
cause as a consequence of such a purchase. Bennett, Lis Pendens, 217. 

A foreclosure sale under mortgage, whether held under the power or 
under an order of court, is either valid or invalid. I f  valid, the pur- 
chaser gets a good title which relates back to the date of the registration. 
As the proceeding is regular and no attack is made thereon any sale 
ordered by the court ~ ~ o u l d  be valid. 

To hold otherwise to a material extent nullifies the registration law. 
I t  is but to say that registration is notice until and unless a foreclosure 
action is instituted. Upon such happening it then ceased to be notice 
and a purchaser acquires a good title as against the mortgage unless the 
foreclosure proceeding is properly indexed as required by C. S., 501. 

To state it differently, an unregistered mortgage is good as between the 
parties. I f  the mortgage of plaintiff was unrecorded but this proceeding 
was duly indexed and cross-indexed on the lis pendens docket, such record 
would not constitute constructive notice of the mortgage and plaintiff's 
rights. Bennett, Lis Pendens, 340. Any other conclusion would over- 
rule a long line of our decisions in which it has been held consistently 
that registration is the one and only means of giving notice of an instru- 
ment affecting title to real estate. Turner 2.. Glen,?, ante, 620, and cases 
cited. 

The pertinent statute of limitations is against a n  action lo  foreclose a 
mortgage or deed of trust. The action, once instituted within the 10-year 
period against all parties having any record interest in the land, suspends 
the running of the statute of limitations, Neither the parties to the 
action nor anyone claiming under then1 can thereafter successfully plead 
such statute in bar of plaintiff's right to foreclose. I t  is accepted law 
that a payment, however small, will suspend the siatute as to all subse- 
quent purchasers. A fortiori, a solemn suit duly instituted against all 
record owners will have like effect. 

The suit having been instituted before the bar of the statute the mort- 
gage is still alive. Hence, it gives binding constr~~ctive notice which is 
completely effective against all purchasers of the land from the time of 
the recording. 
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I t  seems to be an accepted rule that a purchaser cannot acquire a 
greater interest than the grantor possesses. Here the grantor owned 
only the equity of redemption. The Irvins claim under the deed and 
through no other source. To establish any right they must first estab- 
lish the privity of contract. At the time they received deed for the 
premises the foreclosure proceedings was pending. The equity of re- 
demption was in the process of foreclosure. The statute of limitations 
was thereby suspended. As they claim no greater interest than that 
owned by the grantor they are bound by the foreclosure proceedings and 
cannot plead the statute of limitations, which is nonexistent in respect 
to this particular action, by virtue of the fact that the suit was instituted 
in due &me. 

Otherwise, a purchaser of a tax sales certificate instituting foreclosure 
action, to obtain protection against subsequent purchasers, must first 
have the action cross-indexed. This would be equally true as to a claim- 
ant undertaking to enforce a materialman's or laborer's lien. Such is 
not the purpose of the law. We have so held in respect to attachment 
proceedings. Pierce  v. Mal lard ,  197 N .  C., 679, 150 S. E., 342. 

The judgment below is 
Affirmed. 

CLARKSON, J., dissents. 

STACY, C. J., concurring: The period prescribed for the commencc- 
ment of an action to foreclose a mortgage or deed of trust, where the 
mortgagor or grantor has been in possession of the property, is "within 
ten years after the forfeiture of the mortgage, or after the power of sale 
becomes absolute, or within ten years after the last payment on the 
same." C. S., 437. Hence, upon the institution of an action to foreclose 
within the statutory period, the statute of limitations ceases to run either 
in favor of the defendants or against the plaintiff. H a r r i s  a. D a v e n p o r f ,  
132 N.  C., 697, 44 S. E., 406. "It may therefore be taken as well settled 
that a judgment in an action in r e m  or one to foreclose a mortgage binds 
not only the pazties actually litigating and their privies, but also all 
others claiming or deriving title under them by a transfer pendente l i f e .  
The filing a formal lis pendens is not required for the application of this 
recognized principle when the suit is brought in the county where the 
land is situated." Jones  a. W i l l i a m s ,  155 Pr'. C., 179, 71 S. E., 222. The 
cross-indexing statute, C. S., 501, applies only where the entry of l is  
pendens is required. "Any party to an action desiring to claim the 
benefit of a notice of lis pendens . . . shall cause such notice to be 
cross-indexed," etc. 
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The above statement from Jones v. Williams, supra, is determinative 
of the instant case. A careful examiner, when he finds upon the registry 
an uncanceled mortgage or deed of trust, which still lacks the quality of 
presumptive compliance or payment arising from the expiration of fif- 
teen years, C. S., 2594, is put on notice of whatever a reasonable inquiry 
would disclose. Wynn v. Grant, 166 N .  C., 39 81 S. E., 949; Collins 
v. Dozlis, 132 N.  C., 106, 43 S. E., 579. "A party having notice must 
exercise ordinary care to ascertain the facts, and if he fail to investigate 
when put upon inquiry, he is chargeable with all the knowledge he would 
have acquired, had he made the necessary effort 1.0 learn the truth of the 
matters affecting his interests." Hargett v. Lee, 206 N .  C., 536, 174 
S. E., 498. The vital matter of notice here is what flows from the regis- 
tered and uncanceled deed of trust, the lien of which the plaintiff is 
seeking to enforce. I f  the lis pendens statute, C'. S., 500, has no appli- 
cation to an action of foreclosure when brought in the county where the 
land lies, and we have so held in a number of' cases, it follows as a 
necessary corollary that the cross-indexing statute is equally inapplicable. 

I n  the Code of Civil Procedure (1868)) see. 90, this section contained 
the provision, "and if the action be for the forwlosure of a mortgage, 
such notice must be filed twenty days before judgment, and must contain 
the date of the mortgage, the parties thereto, and the time and place of 
recording the same." The same provision appears in the Code of 1883, 
sec. 229, and the Revisal of 1905, see. 460. But the provision was not 
brought forward in the Consolidated Statutes of 1919, having been re- 
pealed by ch. 106, Public Laws 1917, and the General Assembly evidently 
concluding that i t  was no longer appropriate :n view of C. S., 3311, re- 
quiring the registration of deeds of trust and mortgages "in the county 
where the land lies," and declaring the effect of such registration. Threl- 
keld v. Land Co., 198 N.  C., 186, 151 S. E., 99. I t  was in the statute, 
however, when Jones v. Williams, supra, was decided. See 34 Am. Jur., 
382. 

There is no debate as to the meaning of the language used in C. S., 
501. We all agree it is so plain '(that he may run that readeth it." 
The divergence of opinion arises over its applicability. The lien of a 
deed of trust, or mortgage, is not destroyed by the institution of an 
action to foreclose it. 

The dissentient expressions herein rather enfeeble the decision in 
Tocci v. Nowfall, ante, 550, and give added significance to the prophecy 
contained in the dissent in that case. 

DEVIN, J., dissenting: The only question raise3 by this appeal is the 
application of the lis pendens statutes (C. S., 500-504). The pertinent 
provisions of these statutes are as follows: 
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"In action affecting the title to real property, the plaintiff, a t  or any 
time after the time of filing the complaint, . . . may file with the 
clerk of each County in which the property is situated a notice of the 
pending of the action, containing the names of the parties, the object of 
the action, and the description of the property in that County affected 
thereby" (C. S., 500). "Any party to an action desiring to claim the 
benefit of a notice of lis pendens, whether given formally under this 
article or in the pleadings filed in the case, shall cause such notice to be 
cross-indexed by the clerk of the superior court in a docket to be kept by 
him to be called Record of Lis Pendens, which index shall contain the 
names of the parties of the action, where such notice (whether formal 
or in the pleadings) is filed, the object of the action, the date of indexing, 
and sufficient description of the land to be affected to enable any person 
to locate said land" (C. S., 501). 

"From the cross-indexing of the notice of lis pendens only is the 
pendency of the action notice to a purchaser or incumbrancer of the 
property affected thereby; and every person whose conveyance or incum- 
brance is subsequently executed or subsequently registered is a subsequent 
purchaser or incumbrancer, and is bound by all proceedings taken after 
the cross-indexing of the notice to the same extent as if he were made 
party to the action. For the purpose of this section an action is pending 
from the time of cross-indexing the notice" (C. S., 502). 

The provision as to cross-indexing of notice of lis p e n d e m ,  originally 
applicable to Buncombe County only, was made State-wide by ch. 31, 
Public Laws 1919. These statutes are clear and explicit and do not 
admit of construction contrary to the manifest legislative intent. 

I t  is admitted that at  the time of the conveyance to the defendants 
Irvin in 1939 they had no knowledge whatever of the pendency of the 
action, or actual knowledge of the deed of trust under which the land is 
now sought to be sold. 

I n  the majority opinion the decision is made to turn upon the fact 
that the deed of trust executed in 1927 by Knox and wife was duly 
recorded, and that by virtue of the registration statutes constructive 
notice was thereby given to subsequent purchasers. Unquestionably the 
defendants Irvin, who purchased the land in 1939, and who hold the title 
of the mortgagors, took with constructive notice of the deed of trust. 
Though they did not know it, the law fixed them with notice that a deed 
of trust had been given on this land in 1927. But what notice did they 
have that a suit to sell the land under this deed of trust had been insti- 
tuted? The fact that defendants had available means of ascertaining 
that a twelve-year-old deed of trust remained uncanceled on the record 
should not be construed as notice that a suit had been instituted there- 
under to sell the land upon allegations of failure to pay the debt secured. 
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A search of the records in the office of the register of deeds would not 
have revealed the pendency of a suit involving the title to the land. A 
search of the records in the clerk's office would hrive been equally futile, 
since the pendency of the action did not appear cross-indexed on the 
lis pendens docket in that office. A searcher of titles is now no longer 
required to examine the multitudinous files of civil actions to determine 
whether an action affecting the title of the land has been instituted. 
The statute was intended to facilitate the examination of titles and to 
afford a convenient means of giving notice of suit, and to guard against 
the consequences of transfers of title pending the action. I n  this case 
the plaintiff, apparently, realized the effect of its failure to file notice of 
lis pendens, for after i t  learned of the deed to defendants Irvin, it had 
them made parties to the action. But as to them the statute of limita- 
tions had run. While it would be unfortunate for the plaintiff to hold 
this action barred, it must be remembered that dl3fendants are innocent 
purchasers for value without notice of the suit. Presumably, if the 
statute had been observed by the plaintiff, the defendants would not have 
purchased, and this controversy would not have arisen. The defendants 
Irvin do not contest the validity of the deed of trust from Knox to the 
plaintiff. They do not deny constructive notice of its existence. They 
base their defense on the admitted fact that in good faith they bought 
the land for full value and without notice of the snit to foreclose. They 
contend that in the absence of notice of lis pendens they were entitled to 
a day in  court when served with summons, and that they had a right 
when given notice and made parties in 1940 to interpose any defense at  
that time available. I do not think the fact of registration of the deed 
of trust in 1927 should render inapplicable the plain provisions of the 
statute that, in actions affecting the title to real property, from the cross- 
indexing of the notice of lis pendens only is the pendency of the action 
notice to purchasers of the property. No notice of the suit appearing 
on the lis pendens docket in  the clerk's office and defendants having no 
other notice, actual or constructive, that a suit had been instituted, as to 
them there was no suit, and hence when made parties by summons served 
in 1940 they had the right to set up the defense of the statute of limita- 
tions. This is in accord with the explicit language of the North Caro- 
lina statutes which, in my opinion, are controlling upon the facts of 
this case. 

I cannot agree that the lis pendens statutes do not cover an action to 
foreclose a deed of trust on land. A suit for foreclosure is an '(action 
affecting the title to real property." I t s  purpose is to sell the land, to 
transfer the title, to take the title out of one party and put it in another. 
The prayer for relief is that the land be sold and the title conveyed to 
the purchaser. 34 Am. Jur., 382; 38 C. J., 33; Homey v.  Price, 189 
N. C., 820, 128 S. E., 321. 
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The only authority cited in support of the opinion on this point is 
Pierce v. Mallard, 197 N.  C., 679, 150 S. E., 342. I n  that case i t  was 
held that proceedings in attachment were not required to be docketed on 
the record of lis pendens. But this decision was based expressly on the 
ground that the statutes refer to an action affecting the title to real 
property. The Court said: "A warrant of attachment is not an action 
'affecting the title to real property.' The warrant of attachment is not 
an action, but is ancillary and auxiliary to the action. . . . As said, 
the warrant of attachment is not an action affecting the title to the real 
property. The title of the owner of the land is not brought into dispute. 
The attachment merely seizes the property and holds it in custodia legis 
until the final determination of the action or until the property is 
released pending the action, when seized without proper cause. All the 
notice anyone is entitled to in cases where warrants of attachment are 
issued, is such as is contained in C. S., 807, supra." 

I t  seems to me clear that the words "action affecting the title to real 
property," ez  v i  termini, by force of the unambiguous language em- 
ployed, necessarily include an action to sell land under the power con- 
tained in a deed of trust. To exclude foreclosure suits from the cover- 
age of the statutes would seem to restrict their provisions contrary to 
the intention of the lawmaking power. 

I t  may be noted that the statute originally contained specific reference 
to actions to fo;eclose mortgages (Rev., 460), and required that notice 
of lis pendens in those cases be filed twenty days before judgment. This 
limitation was stricken out by ch. 106, Public Laws 1917, and fore- 
closure suits placed on the same footing as other actions affecting the 
title to real property. 

Jones v. Williams, 155 N.  C., 179, 71 S. E., 222, cited in the opinion, 
was decided in 1911, before the enactment of the lis pendens statute now 
in force. At that time the filing of the complaint describing the land, 
the title to which was to be affected by the suit, was regarded as suffi- 
cient notice of the pendency of the suit. Since then the unequivocal 
language of the statute has declared, "From the cross-indexing of the 
notice of lis pendens only is the pendency of the action notice to a pur- 
chaser or incumbrancer of the property affected thereby.'' 

While a purchaser cannot acquire a greater interest than his grantor 
possesses, in many instances sanctioned by the law a purchaser in good 
faith for value and without notice has a different standing from that 
of his grantor, and is freed from restrictions and limitations otherwise 
applying, and may avail himself of defenses not open to his grantor. 
C. S., 1009; Bank v. Mackorell, 195 N .  C., 741, 143 S. E., 518; Spence 
v. Pottery Co., 185 N .  C., 218, 117 S. E., 13;  Cox v. Wal l ,  132 N .  C., 
730, 44 S. E., 635. Nor do I agree that harmful consequences might 
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flow from the application of a plainly worded statute, the observance of 
which is both convenient and simple. Tax foreclosures and mechanics' 
liens are not affected. I n  the one case, notice is presumed, and in the 
other the lien is recorded in the clerk's office. 34 Am. Jur., 383. 

I think there was error in the ruling of the court below. 

SEAWELL, J., dissenting: I f  the subject dealt with in this decision 
were not so important I would content myself with a simple dissent, 
without discussion, but I think that i t  operates to destroy the force and 
effect of a progressive and salutary law, upon which those who have the 
duty of investigating and abstracting titles, and the profession generally, 
have been accustomed to rely, and who are now t ~ ~ r n e d  back to the uncer- 
tainty and difficulties of a blind search. 

Succinctly stated, the holding is that statutes requiring notice of l is  
pendens  to be filed and properly cross-indexed in a l i s  pendens docket do 
not apply to a suit to foreclose a mortgage. 

The principal reasons assigned may be summarized : that a foreclosure 
suit is not an "action affecting the title to land"; that the registration 
of the instrument is sufficient notice of the pendency of an action to fore- 
close i t ;  that because of the notice by registration of the mortgage or 
other instrument, the statute must be construed as applying only to 
actions brought to enforce equities in land incapable of registration, such 
as par01 trusts, cancellation or correction of instruments for fraud or 
mistake, and the like; and that the suit brings the property in custodia 
legis. 

As will be observed, these reasons do not rest upon any ground peculiar 
to our statute, but are necessarily predicated of all similar statutes 
wherever found. Similar statutes in a great number of the United 
ftates are practically identical in verbiage with our own, but none of 
the theories above suggested has been accepted by these courts or by the 
text writers on the subject. We stand alone. 

Since, under C. S., 502, an action shall not be deemed to have been 
begun against any person not a party to the suit until the notice of 
l i s  pendens required by the statute has been cro,.,s-indexed, it becomes, 
as I insist, a simple question whether a foreclomre suit is an action 
affecting the title to property. This, it seems to me, is hardly arguable. 
At any rate, i t  has been uniformly so considered. See cases cited below. 
I f  so, I think i t  should be recognized that the Legdature in the exercise 
of a legitimate power has substituted this mode of notice for all others 
which might be suggested as theretofore efficient and has applied i t  to 
the class of cases we are now considering. 

The situation is simply this. When these defendants were brought 
into the case, the mortgage sued upon by plaintiff had become subject 
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to the bar of the statute of limitations, which they then pleaded. Stamill  
v ,  Spain, 133 N .  C., 76, 45 S. E., 466. This brings up the question dealt 
with in the main opinion: What did they get by their mesne title from 
the mortgagor ? 

Our law requiring the registration of mortgages dates back to the 
Act of 1829; i t  is now section 3311 of the Consolidated Statutes. I t s  
purpose was to prevent frauds and to apprise purchasers and creditors of 
the existence and nature of the encumbrance. Starke v. Etheridge, 71 
N. C., 240, 244. I t  has never before been suggested that it had any 
other purpose. I t  is, of itself, however, notice of the existence of the 
lien effective only as long as the lien is alive. Cowen v.  Withrow, 112 
N.  C., 736, 740, 17 S. E., 575, 576; Collins v. Davis, 132 N .  C., 106, 
43 S. E., 579; Bank v. Sauls, 183 N .  C., 165, 170, 110 S. E., 865, 867. 

But the purchaser, either from the mortgagor directly or by mesne 
conveyances ensuing upon a sale under a valid second mortgage, as we 
find here, acquires more than the bare right to pay off the debt and 
remove the encumbrances-he gets the equitable title of the mortgagor, 
which, upon the termination of the trust created by the senior mortgage 
other than by foreclosure, becomes the legal title. The term, "equity 
of redemption," as now used, refers to such equitable estate. "A mort- 
gage or deed of trust in the nature of a mortgage is intended as security 
for the payment of money, or for the performance of some collateral 
act, and becomes void upon such payment or performance. A 'mort- 
gage' does not invest the mortgagee with an absolute and indefeasible 
title. The equitable title, called the 'equity of redemption,' remains in 
the mortgagor. . . . There is no difference in legal effect between 
a mortgage with a power of sale and a deed of trust executed to secure 
a debt. . . . Both are securities for a debt. Both create specific 
liens on the property; and in both the equitable title or right of redemp- 
tion remains in the debtor, and is an estate or interest in the property 
that the debtor may sell, or that may be seized or sold under judicial 
process. . . ." Words and Phrases, Perm. Ed., Vol. 15, p. 80; Brecht 
v. Law Union & Crown Ins. Co., 153 F.  452, 455 ; Lndd v. Johnson, 32 
Ore., 195, 200, 49 Pac., 756; Hawkins v. Stiles, 158 S. W., 1011, 1024 
(Tex. Civ. App.) ; Walker 1'. King,  44 Vt., 601, 612; Grant v. Cumber- 
land Valley Cement C'o., 58 W. Va., 162, 52 s. E., 36. 

Those jurisdictions which regard mortgages and deeds of trust as mere 
liens on the land to secure debts, where that is their purpose, without 
undue regard to the niceties anciently prevailing when forfeiture ren- 
dered absolute the legal title conveyed in the trust, prefer to regard the 
legal estate as still subsisting in the mortgagor, subject to the lien. Seals 
v. Chadwick (Del.), 2 Pennewill, 381, 45 Atl., 718; Messer v. American 
Eagle Fire Ins. Co., 227 Ky., 3, 12 S. W. (2d), 358; Logan County v. 

24--220 
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McKinley-Lanning Loan & Tmst C70., 70 Neb., 406, 101 N. W., 991; 
Higgs v. McDufie, 81 Ore., 256, 158 Pac., 953; Navassa Guano Co. v. 
Richardson, 266 S. C., 401, 2 S. E. (2d), 307. 

That the term, "equity of redemption," as referring to the equitable 
title of the mortgagor, is so regarded in our State there can be no doubt. 
Hemphill v .  Ross, 66 N.  C., 477; Fraser v. Bean, 96 N.  C., 327, 2 S. E., 
159; Stevens v. Turlington, 186 N .  C., 191, 111) S. E., 210; Layton v. 
Byrd, 198 N.  C., 466, 152 S. E., 161. 

The conveyance of the encumbered lands by the mortgagor, or trustor, 
or title obtained through mesne conveyances, confers upon the assignee 
all the rights, with respect to the lands conveyed, which the original 
mortgagor had, including the right to make legd or equitable defenses 
against foreclosure which would be available to the mortgagor. He  has, 
therefore, the right to rely upon the statute of limitations against such 
mortgage in the same way and to the same extent as the original mort- 
gagor. Stuncill v. Spain, 133 N.  C., 76, 45 S. EL, 466. I f  available, it 
will have the effect of destroying the lien and terminating the trust, in 
which case his equitable title will draw to it the legal title, as it would 
have done had he been the original mortgagor. 

Nothing else appearing, the statute was available here because as to 
the Irvins, appellants, action was not brought until they were made 
parties to the suit, which was admittedly more than ten years after the 
last payment on the mortgage. The plaintif? ~ F I  therefore relegated to 
such other protection as it may have against the claim of innocent pur- 
chase without notice. 

There is none in contemplation of the present situation, except the 
institution of a foreclosure action in apt time against those who are a t  
the time concerned with the title or lien, and the filing of a notice of 
lis pendens as to all others who may become purchasers pendente lite. 

There can be no question as to the fact that statutory l is pendens sub- 
stitutes its provisions for the common law wherever it applies. Badger 
v. Daniel, 77 N .  C., 251; Todd v. Outlaw, 79 N .  0.) 240; Collingwood v. 
Brown, 106 N. C., 362, 368, 10 S. E., 868, 870. Such a statute-now 
C. S., 500-has been on our books for a sufficient length of time to be 
often reviewed by the courts, and its effect on the common law doctrine 
fully explained. This statute, as i t  stood before the 1919 amendment, 
requires the filing of a notice of lis pendew and PI-ovides that, "In action 
affecting the title to real property, the plaintiff, at  or any time after a 
warrant of attachment is issued, or a defendant when he sets up an 
affirmative cause of action in his answer and demands substantive relief, 
at  or any time after the time of filing his answer, if it is intended to 
affect real estate, may file with the clerk of ead'l county in which the 
property is situated a notice of the pendency of the action, containing 
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the names of the parties, the object of the action, and the description of 
the property in that county affected thereby." 

Thereafter the pendency of an action was no longer sufficient to bind 
the purchaser of lands in controversy where they lay in another county 
(because of the want of notice of lis pendens in that county). However, 
even under this statute an action pending in the county where the land 
lies, in  which appear the names of the parties to the suit, the object of 
the action, and a description of the property to be affected was notice of 
l is pendens in that county, only because such a suit, with its pertinent 
disclosures, was a sufficient compliance with the Zis pendens statute, and 
no further notice of lis pendens was required. Badger v. Daniel,  supra;  
T o d d  v. Outlaw,  supra;  Culbreth v. Hal l ,  159 N.  C., 588, 75 S. E., 1096; 
L a m m  v. L a m m ,  163 N.  C., 71, 79 S. E., 290; Dalrymple v. Cole, 170 
N .  C., 102, 86 S. E., 988; ibid., 181 N. C., 285, 107 S. E., 4 ;  Colling- 
wood v. Brown,  supra. 

C. S., 501 (see. 464 of the Revisal, as amended by ch. 31, Public Laws 
of 1919; see Michie's Code, 1939), provides as follows: 

"Any party to an action desiring to claim the benefit of a notice of 
lis pendens, whether given formally under this article or in the pleadings 
filed in the case, shall cause such notice to be cross-indexed by the clerk 
of the superior court in a docket to be kept by him, &I be called Record 
of Lis Pendens, which index shall contain the names of the parties to the 
action, where such notice (whether formal or in the pleadings) is filed, 
the object of the action, the date of indexing, and sufficient description 
of the land to be affected to enable any person to locate said lands. The 
clerk shall be entitled to a fee of twenty-five cents for indexing said 
notice, to be paid as are other costs in  the pending action." 

C. S., 502 (see. 462 of the Revisal, as amended by the compilers of the 
Consolidated Statutes), provides : 

"From the cross-indexing of the notice of lis pendens only is the pend- 
ency of the action constructive notice to a purchaser or incumbrancer 
of the property affected thereby; and every person whose conveyance or 
incumbrance is subsequently executed or subsequently registered is a 
subsequent purchaser or incumbrancer, and is bound by all proceedings 
taken after the cross-indexing of the notice to the same extent as if he 
were made a party to the action. For the purposes of this section an 
action is pending from the time of cross-indexing the notice." 

I t  will be noted that the radical changes effected in the law are those 
requiring cross-indexing of a notice of Zis pendens and making such 
notice effectual only from the date of the filing and further providing 
that as to any party, and for the purposes of the section, "an action is 

from the time of cross-indexing the notice." 
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Since these changes were made in the law, several cases touching the 
subject have been reported, but the factual situation in all of them 
escaped the statute-in Brinson  v. L a c y ,  195 N .  C., 394, 142 S. E., 317, 
and Dalrymple  v. Cole, supra,  because the transfer of title took place 
before this change in the law; in  Threllceld v. Malcragson Land  Co., 198 
N.  C., 186, 151 S. E., 99, because action was upon a note, not the mort- 
gage securing it, and therefore did not affect the title to land; and in 
Pierce v. Mallard,  197 N. C., 679, 160 S. E., 342, because the action 
involved attachment and the land was taken in ~ t i s t o d i a  legis and was 
subject, upon recovery by plaintiff, to a lien superior to that of other 
judgments taken after the effective date of the attachment. Perhaps 
the real basis of decision in that case, from our present viewpoint, should 
be that the judgment docket upon which the attachment is noted (see 
C. S., 807) is required to be cross-indexed (C. S., 613, 952 [4]). 

I n  the case at  bar the point is squarely presented. I t  is my opinion 
that the pending action itself did not constitute notice of l is pendens at 
the time of the purchase by appellants because the plain wording of the 
statute-C. S., 501, 502-requires cross-indexing of the notice to give it 
that effect and neither the summons docket of the Superior Court nor 
the civil issue docket, to which cases are transferred after the pleadings 
have been filed and the issues joined, is required to be cross-indexed, and 
in practice they are not so indexed. C. S., 952 ( 3  ). 

There is no question that the requirement of notice of l is pendens 
applies to foreclosure suits. Ordinarily, the pendency of a suit to fore- 
c+lose a mortgage on lands is sufficient notice of lis pendens to affect pur- 
chasers pendente li te with notice and bind them by the judgment in the 
case. But this is only true where statutes requiring notice of l i s  pendens 
regarding interest in lands have not been enacted. Where such statutes 
exist, as they do in our State, such a foreclosure w i t  comes within its 
provisions as would a suit asserting any other interest in the lands. 
Jones, Mortgages, Vol. 3, 8th Ed., p. 1799; M c K i m e y  v. Sutphz'n, 196 
N .  C., 318, 145 S. E., 621. "Applications of the doctrine accordingly 
occur in connection with actions of ejectment as well as in connection 
with equitable proceedings, such as suits to foreclose a mortgage or 
enforce any other lien." Tiffany, Real Property, 3rd Ed., sec. 1295. 

I think this branch of the subject is sufficiently dealt with in the terse 
statement made in Wiltsie on Mortgage Foreclosure, 5th Ed., Vol. 1, 
see. 464, directed pointedly to foreclosure suits: "Where a notice of 
l i s  pendens is required by statute its object is to give constructive notice 
of the pendency of the suit to all parties dealing with the defendant in 
regard to the land, the title to or possession of which is to be affected 
by the suit, and to bind them by the judgment in the same manner as 
though they had originally been made parties to the action. Where a 
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notice is not filed as required by the statute, the judgment of foreclosure 
and the sales thereunder are not operative as against persons who, with- 
out notice and pending the suit, succeed to the title or interest in the 
property of a party to the action." To the same effect is Jones, Mort- 
gages, loc. cit., supra;  Jones  v. W i l l i a m s ,  155 N.  C., 179, 71 S. E., 222; 
Threllceld v. Malcragson L a n d  Co., 198 N.  C., 186, 190, 151 S. E., 99, 
101; B r o o m  v. Arms t rong ,  137 U.  S., 266, 34 L. Ed., 428; 34 Am. Jur., 
377. 

Jones  c. W i l l i a m s ,  supra,  follows the l is  pendens statute as it then 
existed and as it modified the common law, although the action was for 
mortgage foreclosure. I t  proceeded on authority of the cited cases, in- 
cluding Collingwood v. Brown,  supra,  and the rationale of decision was 
the same as in the cases cited in its support-that the pleadings them- 
selves were a compliance with the statute. I t  is clear from the reserva- 
tion thus made that the pendency of the suit was not good as it had been 
at common law, in a county other than that in which the proceeding 
was brought, notwithstanding that registration had been made in that 
county. 

The theory that Jones  1;. W i l l i a m s ,  supra ,  intended to withdraw such 
cases from the operation of the l is  pendens statute falls to pieces when 
we observe that the statute then being considered expressly and eo n o m i n e  
recognized mortgage foreclosure suits as being within the category of 
actions affecting the title to land. Rev., sec. 460. The statute was sub- 
sequently changed only with regard to the additional data required when 
the subject of the action was mortgage foreclosure. 

I cannot accept the suggestion that the statutes of l i s  pendens apply 
only to equities in real estate incapable of registration, such as par01 
trusts, correction of instruments because of fraud or mistake, and the 
like, or that the registration acts are sufficient to give notice of a pending 
suit. The main opinion, in support of this proposition, quotes certain 
statements from Bennett on Lis Pendens, but, I think inadvertently, 
misses the paragraph that explains them. At most, these quotations only 
go to the effect of the common law doctrine of l is  pendens upon regis- 
tration laws and the fact that it does not affect them. For instance, if 
the law requires an instrument to be registered, the filing of l is  pendrns 
will not take its place. The one is a rule established by the court to 
make the judgment effective; the other is positive law. But I do not 
gather anywhere from this work that registration has any effect as a 
substitution for l is  pendens. On the contrary, and here is the paragraph 
to which I have referred. 

"Where the property involved is contained in an unregistered mort- 
gage, which by the statutes of the State is required to be registered 
before becoming effective as against bona fide purchasers and creditors, 



742 I N  T H E  SUPREME COUR,T. [220 

the filing of the bill to establish such unregistered mortgage will not 
constitute constructive notice lis pendens to such subsequent purchaser or 
creditor. I n  such cases the courts give force to the registry laws and 
hold the superior equity in  the pendente lite purchaser or creditor, be- 
cause the law has appointed a place where mortgages must be registered 
in order to be notice to purchasers, and if there be no registry there the 
purchaser is not held to constructive notice [of the mortgage] by any 
other means." 

There is a further expression in the main opinion somewhat as fol- 
lows : "The effect of 1i.s pendens and the effect of registration are in their 
nature the same thing. They are only different examples of instances 
of the operation of the rule of constructive notice. One is simply a 
record in one place and the other is a record in another place. . . . 
They are each record notices." This is taken verbatim from Jones v. 
McNarrin,  68 Me., 334, 339. I n  that case the opinion adds: "A pur- 
chaser must consult both places of record for light and information." 
I t  is interesting to note that in  that case the suit was to enforce a 
recorded lien and the case in effect holds that regi~jtration will not take 
the place of a notice of lis pendens. The registration was referred to 
only because of the fact that an ambiguous description existed both upon 
the record and in the pending suit. 

We must concede to the Legislature the purpose, as we certainly must 
the right, to prescribe the mode in which notice of lis pendens may be 
given in actions "affecting the title to real property," in the enactment 
of these statutes, C. S., 500, 501, 502, which have, step by step, entirely 
relieved the harshness of the common law rule by providing a convenient 
place where the notice may be found, thus substituting certainty for the 
admitted confusion and harshness of the common law. 

The contention that the notice required by the statute of lis pendens 
is not necessary in foreclosure suits is altogether inconsistent with the 
decisions of this Court. Wherever these decisions have dealt with fore- 
closure suits they have recognized the necessity of the notice required by 
the lis pendens statute, and that the statute is substituted for the common 
law rule. Todd v. Outlaw, supra; Dtancy v. Duncan, 96 N. C., 111, 
1 S. E., 455; Jones v. Williams, supra. This distinction is noted and 
upheld in Collingwood v. Brown, supra, in which Justice Shepherd, 
speaking for the Court, and commenting on Todd v Outlaw, supra, and 
defining the effect of the Zis pendens statute (and incidentally the func- 
tion of registration) holds that the statute is paramount: 

"We ark of the opinion, however, that, as to real property there is but 
one rule of lis pendens in North Carolina, and that the provisions of The 
Code (sec. 229) (now C. S., 500) are a substitute for the common-law rule. 
When the Court held, in the cases cited, that it was not necessary to file a 
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formal notice of lis pendens when the action was pending in the county 
in which the land was situated, we do not understand that it intimated 
that two rules of lis pendens, varying in their extent and operation, pre- 
vailed in this State. 

"_4s B y n u m ,  J., in T o d d  v. Outlaw,  supra, very justly remarks: ' I t  
would seem that the purpose of our statute was to assimilate the law of 
lis pendens to the registration laws and the docketing of judgments, and 
to produce consistency and certainty in the doctrine of constructive 
notice.' This consistency can be secured by holding, as we do, that 
where the action is brought in the county where the land is situated, and 
the pleadings contain 'the names of the parties, the object of the action, 
and the description of the property to be affected in that county,' that 
this is a substantial compliance with The Code, sec. 229, as to the filing 
of notice, and puts in operation all of the provisions of the statute. . . . 

"Again, it is hardly probable, in view of the legislation in England 
and many of the United States, dictated by the demands of public con- 
venience and necessity and commerce, that this important statute was 
only to apply in those rare instances where suits affecting real property 
were brought in counties in which the land was not situated. 

"The rule of Zis pendens is often regarded as harsh in its operations, 
but it is universally admitted to be based upon public policy impera- 
tively demanded by a necessity which can be met and overcome in no 
other manner. Freeman on Judgments, 191. Where, however, its rigors 
may be softened, and at  the same time its advantages preserved, i t  is 
the duty of the Legislature to act, as it has done in this State, for the 
protection of purchasers and subsequent incumbrances." 

Since T o d d  v. Outlaw,  supra;  Dancy v. Duncan,  supra;  and Jones v. 
H7illiams, supra, regarded actions affecting the title to real estate, includ- 
ing foreclosure suits, as completely subject to the law requiring statutory 
notice of lis pendens as the law then stood, it seems to me that the con- 
clusion is inescapable that when the statute was amended by C. s. ,  501 
and 502, requiring the cross-indexing of the notice of lis pendens in a 
separate l is pendens docket, compliance with that statute is still necessary 
to bind a bona fide purchaser pendente lite. Formerly the pleadings 
disclosed the threefold requirements of the statute as notice--a statement 
of the names of the parties, a description of the land, and the purpose 
of the action-and only by virtue of these facts did i t  serve as notice. 
The additional requirement is that such notice shall be cross-indexed 
in a separate lis pendens docket and the consequence annexed in the 
statute is plainly that if this is not done the bona fide purchaser will not 
be bound by the judgment. 

The mere fact that property is in litigation through a foreclosure suit 
or in any other way does not take it in custodia legis; nor does either the 
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common law or statutory doctrine of kw pendens so regard it. The term 
is of technical significance, applicable only where in some appropriate 
proceeding the property in question has been seized or taken by the court, 
as in attachment, levy under execution, receivership, and the like. I t  
has no application to the principle of lis pendens. Wiltsie, op. cit., 
supra, p. 754, sec. 449. 

I may say that there is no principle better esta'blished than that under 
the common law lis pendens operated altogether ex proprio vigore and 
without external aid. I t  was an arbitrary rule e:>tablished by the courts 
as a mere device to keep the subject of the action in  statu quo until final 
judgment. While the weight of authority is decidedly to the effect that 
no theory of notice is involved in the doctrine of lis wendens at the 
common law, if the doctrine was ever based upon any theory of notice, 
such notice was never supposed to have been given from any source other 
than the mere pendency of the action and because of an antiquated and 
outmoded assumption that "all the inhabitants of the realm are supposed 
to pay attention to and be familiar with what is going on in co& of 
justice." Foz v. Reeder, 28 Oh. St., 181; 34 Am. -Jur.. 363. sec. 3 and 
notes. Speaking of the notice of lis &&ns afforded frbm t i e  pendency 
of the action, Thompson, Real Property (1940)' sec. 4508 (4237), says : 
"The cases generally hold that the rule of lis ptzndens is a harsh and 
oppressive one when given operation against a b&a jide purchaser with- 
out notice. One relying on the rule must understand that his claim is 
stricfissimi juk."  The statutory kw pendens, together with the 1919 
amendment to the law is calculated to relieve this harshness and to give 
the intending purchaser a more reasonable notice, since it does not 
require him to explore the jungle of litigation in the clerk's office without 
the guidance afforded by a prdper index. But whatever the reason, it is 
our business to in te r~re t ,  not to write the law. 

Action was cornmeiced against the Irvins, appellants, only when they 
were made parties to the suit. C. S., 404, 475; Hafch v. R. R., 183 
N. C., 617, 112 S. E., 529; Jones v. Vanstory, 200 N. C., 582, 157 
S. E., 867. By  that time the statute of limitations had run against the 
mortgage, and it was adequately pleaded. Since the pendency of the 
suit falls short of compliance with the statute in the essential of cross- 
indexing, and was therefore not constructive notice, and since appellants 
had no actual notice of the pendency of the suit and were bona fide 
purchasers, the bar of the statute was not repelled. I n  law they .are 
innocent vurchasers without notice. 

These laws requiring notice of lis pendens and requiring these notices 
to be properly cross-indexed in a lis pendens docket are remedial in their 
nature. Even if it be conceded-and I do not concede it-that the 
registration of an instrument had the prophetic pcwer to point out the 
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existence of a lawsuit not yet begun, it was still within the power of the 
Legislature to provide a more reasonable notice more appropriate to the 
progress and to the crowded business transactions and multiplied litiga- 
tion of the modern age, and their attempt to do so should be sustained 
by the court in the spirit accorded the beginning of such a reform as 
expressed in Todd v. Outlaw, supra. The act as heretofore understood 
took an intolerable burden from those whose duty it is to investigate 
and abstract titles and who have become familiar with the aid given by 
the lis pendens docket and I doubt if they will welcome a return to the 
old condition. 

But if the Legislature should see fit again to deal with a frustrated 
statute, I do not know what clearer language it might use to express its 
purpose. 

There was no reason why the plaintiff in this action should not have 
observed the simple requirements of the statute, and I think the judg- 
ment should be reversed. 

C. K. LEART, ADMINI~TRATOR OF C. B. COOPER, DECEASED, V. NORFOLK 
SOUTHERN BUS CORPORATION, 

and 
S. P. McDUFFIE v. NORFOLK SOUTHERN BUS CORPORATION. 

(Filed 23 January, 1942.) 

Automobiles §§ 14, 18h-Stopping of bus on highway to permit passenger 
to alight is not violation of parking statute. 

The stopping of a bus upon the pared portion of a highway, outside 
of a business o r  residential district, for the purpose of permitting a pas- 
senger to alight, is not parking or leaving the vehicle standing within the 
purview of sec. 123, ch. 407, Public Laws 1937, even though the shoulders 
of the highway at the scene are of sufficient width to permit the bus to 
be stopped thereon, and an instruction to the effect that stopping the bus 
on the highway for such purpose is a violation of this statute, constituting 
negligence per se, must be held for reversible error when the matter re- 
lates to one of plaintiff's primary allegations of negligence. 

DEVIN and SEAWELL, JJ., dissent. 
CLARKSON, J., dissenting. 

APPEAL by defendant from Stevens, J., at April Term, 1941, of 
TYRRELL. New trial. 

Civil action instituted by N. P. McDuffie to recover damages for per- 
sonal injuries resulting from an automobile collision and civil action 
instituted by C. H. Leary, Administrator, for the wrongful death of his 
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intestate resulting from the same accident. At  the time of the trial the 
two actions were consolidated for trial by order of the judge. 

On the night of 14 October, 1938, plaintiff McDuffie and his father- 
in-law, C. B. Cooper, plaintiff Leary's intestate, left Columbia, North 
Carolina, to visit friends at  Creswell. They left on the return trip 
about 10 p.m., entering the highway about 200 yards behind defendant's 
bus. McDuffie, who was driving, followed the bus for 5  or 6 miles, 
driving at  a speed of about 40 miles per hour. Upon reaching a straight 
stretch of road McDuffie cut his automobile to the left for the purpose 
of passing the bus. He  saw a car approaching from the opposite direc- 
tion. Thereupon he cut his car back to the right and collided with the 
rear end of defendant's bus. At the time, the bus was in the act of 
stopping or had stopped for the purpose of permitting a passenger to 
alight. As a result of the collision Cooper was killed and McDuffie 
received certain personal injuries and his automobile was damaged. 

Plaintiffs allege that the defendant was negligent in that :  (1) it per- 
mitted its bus to be operated by an unskilled and incompetent driver; 
( 2 )  it failed to have installed on its bus a proper rear view mirror or 
other like device; (3)  its driver operated its bus without keeping a 
proper lookout or exercising due care to ascertain the proximity of auto- 
mobiles approaching from the rear;  (4)  i t  failed to denote its intention 
to stop said bus upon said highway by giving proper hand and arm 
or adequate mechanical signal; and ( 5 )  it permitted its bus to be parked 
or left standing upon the paved or improved or main traveled portion 
of the highway when it was practicable to park the same off of the said 
portion of said highway. 

When the cause came on to be tried appropriate issues were submitted 
to and answered by the jury in favor of the plaini,iffs. From judgment 
thereon defendant appealed. 

8. S. Woodley and McMullan & iMcMullan f o r  plaintiffs, appellees. 
Fred E. Martin,  R. Clarence Dozier, and Ehri.;zghaus & Ehringhaus 

for defendant, appellant. 

BARNHILL, J. One of the primary allegations of negligence is that 
the defendant parked or left its bus standing upon the paved or im- 
proved or main traveled portion of the highway in  violation of see. 
'123 (a) ,  ch. 407, Public Laws 1937. The evidence in respect thereto 
tended to show that the driver of the defendant's bus was in the act of 
stopping or had stopped the bus on the improved. or paved portion of 
the highway for the purpose of permitting a passenger to alight, and 
that the shoulder of the road was of sufficient width to permit the driver 
to drive off of the hard surface before stopping. The only conflict in 
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the evidence in this   articular was as to whether the bus had actually 
stopped, the evidence of the plaintiff tending to show that it had stopped, 
and that it did so suddenly. 

On this aspect of the case the court charged as follows: "Plaintiff 
contends that defendant parked its bus on the paved portion of the high- 
way where it had no scheduled stop. There is a section of the statute 
which covers that also, see. 2621 (308) :" I t  then read to the jury 
see. 123 (a ) ,  ch. 407, Public Laws 1937, which is Michie's Code of 1939, 
see. 2621 (308). I t  then stated plaintiff's contentions in respect thereto 
including the statement: "Plaintiffs contend that defendant parked its 
bus on the paved portion of the highway. That is one of the elements 
plaintiffs are depending upon in each of the cases as to negligence." 
I t  then stated plaintiffs' contentions on this allegation and charged fur- 
ther: "There is some debate as to what is meant by parking on a high- 
way upon the paved or improved or main traveled portion of any high- 
way outside a business district. 

"If you find from the evidence and by its greater weight in this case 
that the defendant, through its driver, did stop its bus, all of the same 
being on the paved portion of the highway, and that at  the same time 
there was space enough on the shoulder or entrance to a road right a t  
this point that it was practicable to park in and not park on the paved 
portion of the highway, and that a reasonably prudent man, as I have 
defined that term for you, would not have stopped on the highway, that 
is, the ~ a v e d  portion,- but would have pulled onto the shoulder or the 
part of the road adjoining the pavement, which according to plaintiff's 
contention was 10 or 11 feet wide, then that, under the law, would 
amount to negligence, as the court conceives it to be." This was fol- 
lowed by an instruction that "the violation of a statute designed for the 
safety of people (other than the section related to speed) using roads 
and highways of this State, the violation of such statute is negligence 
per se." 

I t  clearly appears from the evidence offered and the quoted portion 
of the charge that the court below conceived it to be a violation of 
see. 123 (a )  of the 1937 Bct Sf the defendant stopped its bus on the 
paved portion of the highway, under the circumstances outlined, for the 
purpose of permitting a passenger to alight. That is, the court held, in 
effect, that "park" and "leave standing" are synonymous with ('stop." 

The defendant's exceptive assignments of error challenging the cor- 
rectness of the quoted excerpts from the charge present this question: 
I s  the stopping of a motor vehicle upon the paved or improved or main 
traveled portion of a highway, outside of a business or residence district, 
when it is practicable to park or leave such vehicle standing off of the 
paved or improved or main traveled portion of such highway, when such 
stopping is for the purpose of permitting a passenger to alight, a viola- 
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tion of section 123, ch. 407, Public Laws 1937, constituting negligence 
per se? The answer is no. 

This question was discussed and decided in 13ecples v. Fulk, ante, 635. 
Supplementing what was there said we may add that the temporary 
stopping of an automobile on the proper side of the highway for a neces- 
sary purpose is not unlawful. 8. v. C'arter, 205 N.  C., 761, 172 S. E., 
415; Stallings v. Transport Co., 210 N. C., 201, 185 S. E., 643; 42 
C. J., 614; 2 Blashfield Cyc. Auto L. & P., 332, and cases cited; Billings- 
ley v. McC1ormich Transfer Co., 228 N .  W., 424 (N. D.) ;  Alexon v. 
Jardine, 223 N.  W., 32 (N. D.) ; Dare v. Bass, 224 Pac., 646. Accord- 
ingly, it has been held that the stopping of a service truck on the high- 
way to hitch on to a wrecked car, Kastler v. Toures, 210 N.  W., 415 
(Wis.), or to detach a tow chain, Henry v. Liebovitz cE. Sons, 167 ,4tl., 
304 (Pa.), reasonable backward or forward movement of a vehicle 
engaged in ordinary use of the highway, with allowance of time required 
in changing direction, Henry v. Liebovitz & Sons, supra, stopping mo- 
mentarily to permit a person to board the vehicle, Peoples v. Fulk, supra, 
American Co. of Arkansas v. Baker, 60 S .  W .  (2d), 572 (Ark.), or 
stopping to make a delivery, where there is ample room to pass, Delfosse 
v. Oil Co., 230 N .  W., 31 (Wis.), does not constitute a violation of 
statutes such as the one under consideration. See also 2 Blashfield, 
supra, 332-33. 

I n  many instances such temporary stops are required by statute (ch. 
407, Public Laws 1937, sections 105, 117, 119, 120, 128, and 134) and to 
hold otherwise would mean that a motorist who stops at  a through street 
or to permit a pedestrian to pass in safety or for traffic to clear before 
making a left-hand turn or to yield the right of way to a train at  a rail- 
road crossing or to permit a passenger to get on or to alight from the 
vehicle must first drive off of the hard surface on to the shoulder of the 
road. The language used in the statute is not such as to justify this 
conclusion. 

The charge of the court on this aspect of the case dealt with one of 
the plaintiffs' primary allegations of negligence. Defendant admitted 
its bus was stopped with all four wheels on the pavement to permit a 
passenger to alight. The court instructed the jury that this was an act 
of negligence per se. Such charge was erroneous imd prejudicial. 

On the question of contributory negligence of plaintiff McDuffie see 
McNair 71. Kilmer d2 Co., 210 N.  C., 65, 185 S E., 481; Hughes v. 
Luther, 189 N.  C., 841, 128 S. E., 145. 

As the questions presented by the other exceptive assignments of error 
may not again arise we refrain from discussion thereof. 

New trial. 

DEVIN and SEAWELL, JJ., dissent. 
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CLARKSON, J., dissenting: From the main opinion I dissent. I give 
the facts and the law in the case fully. 

These are two actions brought by plaintiffs against defendant for 
actionable negligence, alleging damage. They were consolidated for trial 
without objection. 

I n  the McDuffie case the issues and answers thereto were as follows : 
"1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint ? Ans. : 'Yes.' 
"2. Did the plaintiff by his own negligence contribute to his injury, as 

alleged in the answer? Ans. : 'No.' 
"3. What property damage is plaintiff entitled to recover? Qns.: 

'$400.00.' 
"4. What damage is plaintiff entitled to recover for and on account 

of injuries to his person? Ans. : '$200.00 ' " 
I n  the Leary case the issues and answers thereto were: 
"1. Was plaintiff's intestate injured by the negligence of the defend- 

ant, as alleged in the complaint? Ans. : 'Yes.' 
"2. If so, what damage is plaintiff entitled to recover? Ans.: 

'$7,500.' " 

I think the issues correct from the pleadings and evidence adduced on 
the trial. I n  the McDuffie case the defendant denied negligence and set 
up the plea of contributory negligence. I n  the Leary case (a  guest in 
the car) the defendant denied negligence and set up the plea of "joint 
adventure" and contributory negligence. There was no evidence to 
support the plea in the Leary case, and, therefore, no issues as to "joint 
adventure" or contributory negligence on these aspects were submitted to 
the jury. 

I n  the Leary case the allegations in the conlplaint as to negligence are 
as follows: "That as plaintiff is informed, believes and avers, the death 
of his intestate, C. B. Cooper, was proximately caused by the negligence 
of the defendant, acting by and through its agent, servant or employee, 
viz.: the driver of said bus, in that the defendant, notwithstanding that 
at  the time it well knew, or in the exercise of ordinary care ought to 
have known, that the width of'the pared, improved or main traveled 
highway leading from Creswell to Columbia, and particularly that por- 
tion thereof at  the point of said impact, was only 16  feet, that the shod- 
ders at said point were in good condition and sufficiently wide to enable 
said bus to park or remain standing thereon, and that the car in which 
plaintiff's intestate was riding was at  the time proceeding in the same 
direction closely in the rear of said bus, did nevertheless: (1) wrongfully, 
carelessly and negligently permit said bus at  said time to be operated 
by an unskilled and incompetent driver; (2 )  wrongfully, carelessly and 
negligently operate said bus without having attached thereto a properly 
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adjusted rear view mirror, or other like device, in good condition; ( 3 )  
wrongfully, carelessly and negligently operate said bus without keeping 
a proper lookout, or exercising due care to ascertain the proximity of 
automobiles approaching from the rear;  (4) wrongfully, carelessly and 
negligently fail to denote its intention to stop said bus upon said highway 
at or near said point, either by hand or arm signal, or by any approved 
mechanical or electrical device, or otherwise; (5) wrongfully, carelessly 
and negligently park said bus or leave same standing upon the paved or 
improved or main traveled portion of said highway, outside of a business 
or residence district, and at  a point where it had no schedule stop, not- 
withstanding that, as the defendant well knew 01. should have known in 
the exercise of ordinary care, it was practicable to park said bus or leave 
same standing off of the paved, improved or main traveled portion of 
said highway, and notwithstanding further, as ihe said defendant well 
knew, or should have known in the exercise of ordinary care, that, when 
said bus was so parked or left standing, a clear and unobstructed width 
of only about 8 feet or less upon the paved, improved or main traveled 
portion of said highway, opposite such parked 01. standing bus, was left 
for the free passage of other vehicles thereon." That the prayer for 
damages is set forth. These allegations in the complaint are denied by 
the defendant and the pleas of "joint adventure" and contributory negli- 
gence are set up. 

I n  the McDuffie case the allegations in the complaint as to negligence 
are as follows: "That plaintiff's injuries to prclperty and person were 
proximately caused by the negligence of the defendant, acting by and 
through its agent, servant and employee, viz. :" and contain the same 
allegations as in the Leary case. These allegations are denied by defend- 
ant and the plea of contributory negligence is set up. 

Evidence of Plaintiff: The plaintiff N. P. McDuffie testified, in part:  
"My wife gave birth to a child on the 12th. A3 I recall the 15th day 
of October, 1938, i t  was a Saturday. I was staying in Columbia with 
my father-in-law, C. B. Cooper, who lived there. My car was a 1938 
Ford Coach, and I left Columbia a t  approximattlly 8 p.m., for the pur- 
pose of visiting some friends in Creswell. . . . My father-in-law, 
Mr. Cooper, went with me in the car. I invited him to go on the trip. 
He  had no interest in the car. I t  was my car and Mr. Cooper had no 
business in Creswell. We reached Creswell about 8 :00, maybe 8 :20, we 
left shortly after 8 :00. I saw my friends and stayed in Creswell some- 
thing over an hour. At that time I was out on the street talking to my 
friends. I pulled out in my car about 200 yards behind the bus. We 
were both going toward Columbia and I was driving behind the bus. 
When I reached the main highway I pulled up to approximately 100 
yards behind the bus and trailed at  that approximate distance between 
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5 and 6 miles. There is a long curve coming from Creswell to Columbia, 
and I trailed the bus at an approximate distance of 100 yards until we 
had passed the curve. I was running around 40 miles an hour. After 
passing the curve we came into a straight-away which is approximately 
2 or 3 miles long. After entering the straight-away I attempted to pass 
the bus. I n  order to pass I pulled up behind the bus and blew my horn 
and started by and noticed car lights ahead and pulled back. I didn't 
see the car lights until I turned out to my left because before then the 
bus cut off the view. The bus was quite a lot wider than my car. While 
I was following the bus I was driving on my right side within 4 or 5 
or 6 inches of the outer edge of the pavement. When I pulled out to 
the left and saw a car coming it was approximately 300 yards from me. 
I couldn't tell accurately. I turned back because I was meeting this car 
and didn't figure I had time to pass. I thought i t  was dangerous to be 
passing the bus. I pulled my car again to the right-hand side behind 
the bus and was approximately 20 or 25 yards therefrom. I saw the 
pavement between me and the bus. I had slowed down when I pulled 
back. Of course, to pass I had speeded up a little bit but had slowed 
down to approximately 40 miles an hour. I intended to pull back to the 
left, but did not have time before that bus stopped right in front of me 
and I plunged right into it. I t  stopped suddenly. I applied my brakes 
to the extent that they had to be unlocked. They were jammed. There 
was nothing else I could do to avoid the bus after it stopped suddenly. 
I didn't have time to do anything. I hit the bus right in the rear end. 
I t  threw me forward and I hit the steering wheel and tore the steering 
wheel down. Both knees were jammed. It knocked the switch off and 
I had ribs broken. I hit the steering wheel and under the dash. My 
mouth hit something but I don't know just where. Three ribs were 
broken and I was cut over the knees, and my lip was cut through and I 
had three front teeth knocked loose. I still have the teeth and one of 
them is loose now. I was confined in bed for about two weeks. . . . 
I was incapacitated for work about six weeks. I was drawing $45.00 a 
week and expenses at that time. N y  car was doubled up, the entire 
front end of it was mashed batk. I could not operate it in town that 
night. The car was worth $500.00 less immediately following the injury 
than it was immediately preceding the injury. It was about six months 
old and in excellent condition. Before I attempted to pass the bus I blew 
my horn three times a t  least. That was before I fell back on the other 
side. After I fell back on the other side I applied my brakes until they 
were locked. The paved surface of that road is approximately 1 6  feet 
wide. The shoulders are 10 or 11 feet wide and they were in good 
condition on that night. There is more shoulder space at the point 
where the bus stopped than it is ordinarily because of a lane that leads 
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into the highway at that point and he had at  least twice that much. I t  
was in good condition. The bus stopped with all wheels on the paved 
road. The driver of the bus did not give any signal of his intention to 
stop. I was on the lookout with reference to the bus and the conditions 
ahead of me. When the collision came it threw Mr. Cooper forward 
and his head hit the panel above the windshield and some part of him 
broke that side. The windshield was in two pieces. I was not rendered 
entirely unconscious but Mr. Cooper was at  the time. . . . Mr. 
Cooper went with me on a pleasure trip. I t  was a pleasure trip for 
both of us. . . . I don't know who put the liquor in the automobile. 
There was a broken bottle and there was a full p i i t  that had never been 
broken. When I say broken I mean the seal of the bottle had been 
broken. I don't know about the pieces of the bottle but I gave Mr. 
Cooper the money to buy the full pint with, for my wife. The nurse 
had told me to get it. He  bought it at Columbia before we left to go to 
Creswell; it was Five Crown whiskey. I know ahout the pint bottle but 
I don't know about the one-half pint. . . . I blew my horn three 
times. The bus did not slacken its speed and I never did get abreast the 
bus. I was 25 or 30 yards behind the bus at  all times. I pulled back 
again behind the bus suddenly and applied my brakes immediately when 
I saw him stop. . . . When I pulled to my right side again I would 
say I was the length of the bus from it, behind it. That is when I first 
pulled back into the line of traffic. ,4t the time the bus stopped I would 
say I was 20 or 25 feet back of it. My brakes were in good condition. 
I had had them tightened in Creswell that afternoon. . . . I took 
one drink that afternoon about 3 :00 and I had not taken any since. 
. . . (Re-direct) The pint of whiskey in the car was purchased for 
my wife. . . . I did not know the other whiskey was in the car and 
had never seen it before in my life. My brother-in-law used the car that 
afternoon. I know that they had been drinking to some extent that 
afternoon but I did not drink with them. The drink I took about 3:00 
in the afternoon was not a big one and it did not put me under the 
influence of liquor. I t  was wore off by night and I had had my supper. 
1 left from Mr. Cooper's. When I attempted to pass this bus and 
turned back it came to a stop almost immediately. I was 20 or 25 feet 
from i t  when I saw it was going to stop. When it started to stop I 
started to pull back and then is when I started applying brakes. I 
turned out and saw this car coming and when I looked around I saw 
the bus stop and I pulled back. That was after I got back on the right 
side. . . . (Re-called) I said that when I was passing as I pulled 
up to the bus I sounded my horn at  least three times. I did not ever 
get abreast the bus. I said I was 25 or 30 feet when I started pulling 
back. I cannot say exactly how far  1 was when 1 first pulled out and 
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prior to that time I had sounded my horn three times. The bus did 
nothing in answer to my signal and so far  as I know it did not hear the 
signal. I was not drinking that night when I left here. I did not take 
a drink between the time I left Columbia and the time I was hurt and 
Mr. Cooper did not take a drink." 

Dr. C. S. ChapIin testified, in part:  "I treated Mr. Cooper. He 
stayed in my hospital. . . . He had a fractured skull, two ribs 
broken in the right side and he developed paralysis of his right side and 
intestines and later developed pneumonia and died. The paralysis pro- 
ceeded from the skull injury. The skull injury was received from a 
blow. Prior to that night Mr. Cooper was in good health." There was 
corroborative evidence to sustain plaintiff's testimony. 

Evidence for Defendant:  C. V. Stevenson testified, in par t :  "I am 
employed by the Norfolk Southern Bus Corporation. I was so em- 
ployed on the 15th day of October, 1938. I was making the run from 
Williamston to Columbia. I am a regular bus operator and had been 
operating buses for three years. I started on January 15, 1935. Since 
that time I have worked continuously at  that occupation. I remember 
October 15, 1938, at the time my bus was struck by an automobile. 
That night I was driving bus #36. . . . I have tested that bus to 
ascertain for myself within what is the shortest distance it can be stopped 
going at  the rate of 40 miles an hour and at  the rate of speed just using 
air brakes and not the emergency brakes i t  takes 111 feet to stop it. I 
have not tested it with the emergency brake. At the rate of 30 miles 
per hour the shortast distance the bus can be stopped by the use of the 
air brakes and not the emergency brakes is 93 feet. The use of the 
emergency brake makes it stop much more quickly. That bus weighs 
14,300 lbs. I took the bus on the night of October 15, 1938, Ifrom 
Williamston, leaving there about 8 :50 or maybe it was 8 :45, I don't know 
exactly. I went to Creswell and left there going toward Columbia. On 
the way from Creswell to Columbia I stopped my bus at or near Travis 
station to put a passenger off. That night I had only one passenger. I 
was making a rate of speed prior to the time I stopped of between 35 
and 40 miles an hour. I had a passenger to put off in that neighborhood 
and I got a signal from the pull cord. When I got the signal I turned 
the lights on and asked him where he wanted to get off and he said, 
'Down at the cross-roads.' I then started braking my bus-I had a 
pretty good way to go to the station. You start applying air brakes- 
you don't put them on all of a sudden. I had gone after starting to 
stop probably 100 or 125 feet, or maybe 150 feet, when I was struck 
by the automobile. I was making a gradual stop. There is a mechani- 
cal device on that bus to indicate to the vehicle at  the back that it is 
stopping. When you put your foot on the brake it automatically lights 
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up your stop lights. There are two of them and they are about 4 or 5 
inches in diameter and have 'STOP' written across the glass in them 
and it is red. I know those lights were working that night because they 
were working before the wreck and after the wreck. I had checked them 
in Williamston. I did not hear a horn before I stopped and did not 
see this automobile at  all. I looked in the back of the bus but did not 
see it. The bus was equipped with rear vision mirrors. I t  has one 
inside and also one on the outside. I was around the curve a good way. 
I don't know exactly how far. Mr. McDuffie crashed into the rear end 
of my bus. The bus had not come to a dead stop at  the time. . . . 
After the collision I got out of the bus and went back to the car. Both 
of the occupants were sitting in the car and I had to sort of pull one of 
the doors open. I tried to talk to them, tried to get them out as soon 
as I could. Neither of them said anything to me. They did not say 
anything to me or in my presence. I think the,y got them in cars and 
got them away as soon as they could. I assistckd in getting them out. 
I smelled whiskey. I was on the right side, Mr. McDuffie's side, and 
the rest of them were on the other side. There was whiskey in the car 
and Mr. Postum, the Chief of Police, took that out. My bus was on 
the right-hand side of the highway when the car struck me. I had not 
gotten off the concrete. I meant that my bus went 125 to 150 yards 
after the signal was given me to stop. Note 125 to 150 feet. . . . 
That was no regular scheduled bus stop. We don't have any regular 
stops; we stop and pick up people up and down the road as they come 
out of the house we stop and pick them up. I have never read our 
franchise." There was evidence on the part of defendant corroborating 
Stevenson and that McDuffie was under the influence of whisky. "I 
obsehed while we were there talking with him and he was under the 
influence of whisky or intoxicants." 

Julius S. Postum testified, in part : "I saw the stop lights on the bus 
and saw the lettering on the bulbs. Coming from the rear in a car at 
night in my judgment the lettering could be distinguished or read about 
50 feet. To the best of my knowledge they are around 2 inch lenses. 
I am talking about my vision." 

The evidence on the part of plaintiff was to the effect that he was 
the owner and driver of a 1938 Model Ford Coach, with his father-in- 
law, C. B. Cooper, as a guest. He  was going home with his father-in- 
law to Columbia, N. C., after visiting friends in Creswell, N. C. The 
defendant's bus was leaving Creswell going tc~mards Columbia. He  
pulled out behind and was driving his car about 200 yards behind the 
bus and then trailed it for 5 or 6 miles, 100 yards behind the bus, until 
a curve was passed. He  then, for 2 or 3 miles had a straight way and 
attempted to pass the bus. I n  order to pass he pulled up behind the 
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bus, blew his horn and started by, but noticed a car light ahead coming 
in his direction and pulled back. He  did not see the car light until he 
turned to his left as the bus cut off his view, the bus was considerably 
wider than his car. He turned back, as he figured he did not have time 
to pass, as he thought it was dangerous to pass the bus. He  pulled his 
car to the right-hand side about 20 or 25 yards behind the bus. H e  saw 
the pavement between his car and the bus and he slowed down when he 
pulled back-he had speeded up a little but slowed down to about 40 
miles an hour. H e  intended to pull back to the left and in his exact 
language: "Did not have time before that bus stopped right in front of 
me and I plunged right into it. I t  stopped suddenly. I applied my 
brakes to the extent that they had to be unlocked. They were jammed. 
There was nothing else I could do to avoid the bus after it stopped 
suddenly, I didn't have time to do anything. I hit the bus right in the 
rear end. I t  threw me forward and I hit the steering wheel and tore 
the steering wheel down. Both knees were jammed. I t  knocked the 
switch off and I had ribs broken. . . . The bus stopped with all 
wheels on the paved road. . . . The driver of the bus did not give 
any signal of -his intention of stopping. I was on the lookout with 
reference to the bus and the conditions ahead of me." 

I think this evidence sufficient to be submitted to the jury. The eri- 
dence on the part of defendant, in the material aspects, contradicted that 
of plaintiff, but this is for the jury and not us to determine. 

The plaintiffs rely chiefly upon the actionable negligence established 
in the following particulars as alleged in the complaint : "(1) The negli- 
gence of the defendant in stopping its bus, at  night, with all four wheels 
on the pavement surface of the highway only 16 feet in width, notwith- 
standing the good condition and amplitude of the shoulders, in violation 
of C. S., 2621 (308), or in violation, as the jury was empowered to find, 
of its common law duty to exercise due care. (2)  The negligence of the 
defendant in suddenly stopping its bus upon the highway, at  night, 
without first ascertaining that the stop could be made in safety, and 
without signaling its intention to do so, in violation of C. S., 2621 ( J O I ) ,  
and in further violation, as the jury was empowered to find, of its 
common law duty to exercise due care.'' The main opinion refers to but 
does not set forth the statute on the subject, which is as follows: N. C. 
Code, 1939 (Michie), see. 2621 (308), has, as to stopping on a highway, 
a double provision: "(I) No person shall park (2 )  or leave standing 
a n y  vehicle whether a f fended  or unattended, upon the paved or improved 
or main traveled portion of any highway outside of a business or resi- 
dence district, when it is practicable to park or leave such vehicle stand- 
ing off of the paved or improved or main traveled portion of such high- 
way." The proviso reads as follows : " I n  no  evenf shall a n y  person park 
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or leave standing any vehicle, whether attended or unattended, upon any 
highway unless a clear and unobstructed width of not less than fifteen 
feet upon the main traveled portion of said highway opposite such stand- 
ing vehicle shall be left for  free passage of other vehicles thereon, nor 
unless a clear view of such vehicle ma$ be obtained from a distance of 
two hundred feet in both directions upon such highway." The other 
proviso is not material to the facts in this case, nor does (c) which is 
applicable to crippled vehicles. (Italics mine.) 

The main opinion repeals the provisions of t h i , ~  law. I t  will be noted 
that the above statute uses the language "outside of a business or resi- 
dence district." I n  fact, the decision in the main opinion is not appli- 
cable, the stopping was not in a "business or residence district." The 
word "park" is not appropriate to the facts here. 

I n  S. v. Carter, 205 N. C., 761 (763), it is sttited: "This word is in 
general use, with reference to motor driven vehicles, it means the per- 
mitting of such vehicles to remain standing on st public highway or 
street, while not in use. 42 C. J., 613; C. S., :a621 (66)." Stallings 
v. Transport Co., 210 N. C., 201 (203). 

The whole statute is construed in Lambert v. Caronna, 206 N. C., 616. 
At p. 620, i t  is said: "The court below charged the law fully set forth 
undkr (a )  supra. Defendant contends that the oourt below -omitted to 
charge the law under (c).  We see no error in the exclusion of (c) in 
the charge. The entire evidence of defendant was that he had a 'flat 
tire,' a 'puncture.' The tire was deflated and it was necessary for him 
to stop, in so doing, he should have complied with the rule of the road 
(a) ,  supra, the evidence in no way brought him under the provisions of 
(c). No one testified the Pontiac was disabled in any manner except by 
a flat tire, or that i t  could not have been stopped so as to leave fifteen 
unobstructed feet for the passage of the Chrysler. The defense below 
was that 15 or more feet were in fact left clear on .the hard surface. But 
this defense the jury ignored by the verdict." The main opinion orer- 
rules the statute and this decision. 

I n  Vol. 2, Cyc. Automobile Law and Practice, !3ec. 1192, pp. 326-7, it 
is written : "In several jurisdictions there are statutes providing that no 
vehicle shall be parked or left standing on the highway in such manner 
that there shall not be a space of a specific number of feet for the passage 
of other vehicles. A failure to leave the required unobstructed passage 
way constitutes negligence, unless the stopping is due to some unavoid- 
able mishap, such as an accident wrecking the car, where, if the owner 
of the car is using due diligence to procure its removal, the statute does 
not apply. A statute requiring a driver siopping on the highway to leave 
a required number of feet for passage for other vehicles is applicable 
where an automobile collided with a parked truck, although no other car 
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was passing," citing a wealth of authorities (italics mine). Smi thwick  
v. P i n e  Co., 200 N.  C., 519. 

A clear analysis of a statute in all respects identical w i t h  our own, 
except that, where impracticable to stop entirely on the shoulder, it 
required a space of 10 feet instead of 15 feet to be left open and unob- 
structed, will be found in Fontaine v. Charas ( N .  H . ) ,  181 Atl. Rep., 
417 (418), where the Court eaid: "The record is clear to the effect that 
it was 'practicable' for the defendant to have driven his car off of 'the 
paved or improved or main traveled portion' of the highway at the place 
where the accident occurred. I t  also appears to be conceded that his car 
was not disabled prior to the collision, and that the accident did not 
occur in a business or residence district. I t  does not appear, however, 
how long his car was stationary before the accident. From this lack of 
evidence the defendant contends that there is no evidence of 'parking.' 
Were 'parking' the only act prohibited, it might be necessary to attempt 
a definition of that rather loose word as it is used in the statute, but 
since it is illegal not only to 'park' but also to 'leave standing,' we are of 
the opinion that the defendant's act of stopping where he did is sufficient 
to invoke the statute. To 'park' may imply halting a vehicle for some 
appreciable length of time, but there is no such connotation to be drawn 
from the words to 'leave standing any vehicle, whether attended or 
unattended.' We believe that by the use of this phrase the Legislature 
intended to make illegal any voluntary stopping of a vehicle on the 
highway for any length of time, be that length of time long or short, 
except, of course, such stops as the exigencies of traffic may require. I t  
therefore follows that the defendant was guilty of a violation of the 
statute in stopping on the traveled part of the highway when he could 
have driven off to the side, and it becomes unnecessary to consider the 
view which could have been obtained of his car or the clear space avail- 
able for passage by it." 

The law is settled that the negligence relied on must be the proximate 
cause of the injury. I n  B u r k e  v. Coach Co., 198 N. C., 8 (13), the 
rule is laid down as follows: "There is no evidence as to how the injury 
occurred, and the mere fact of the injury is in itself ordinarily no evi- 
dence of negligence. 'The breach of a statute is negligence per se, but 
there must be a causal connection between the disregard of the statute 
and the injury inflicted.' Ledbetter v. English,  166 N.  C., 125, 81 
S. E., 1066. Again it has been held in Chancey v. R. R., 174 N. C., 351, 
93 S. E., 834, that 'the rule was recently stated to be, that however 
negligent a party is, if his act stands in no causal relation to the injury, 
it is not actionable.' " 

The authorities from this State so clearly support the plaintiffs' posi- 
tion as to render unnecessary a citation of authority from other juris- 
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dictions. W i l l i a m s  v. Express  Lines ,  198 N.  C., 193; Stocal l  v. Ragland,  
211 N .  C., 536; Cole v. Koontz ,  214 N. C., 188, and cases cited; Smith 
v. Coach Co., 214 N.  C., 314; Clarke v. Mart in ,  215 N .  C., 405; Holland 
v. Strader,  216 N.  C., 436; Christopher v. F a i r  Assn., 216 N .  C., 795; 
Bechtler v. Bracken,  218 N .  C., 515. 

The foregoing cases, variously, deal with each of the questions con- 
sidered here, negligence, contributory negligence, and proximate cause. 
Indeed, no authority is necessary for the proposition that the violation 
of a statute, designed for the promotion of public safety, constitutes 
negligence per se, and that the question of proximate cause, as in every 
case where the minds of men might disagree ( H a r t o n  v. Telephone Co., 
141 N .  C., 455), is for the jury. Indeed, while the instant case seems 
to find support from each and all of the cases cited, supra, they are 
practically on "all-fours" with S n t i t h  v. Coach Co., 214 N .  C., 314, 
wherein each of the questions here presented \viis resolved in favor of 
the plaintiffs. Furthermore, in the Leary case it will be noticed that 
the only contributory negligence pleaded is such as is imputable to 
the intestate Cooper as a joint adventurer with McDuffie-a theory of 
the case which has not been sustained. H e  was a guest in the car driven 
by McDufie. To bar his recovery the negligence of NcDuffie must be 
the sole proximate cause of the injury. 

I n  Holland v .  Strader,  supra, Dev in ,  J., for the Court held (head- 
note) : ('Evidence that defendant stopped his car suddenly without giv- 
ing the warning signal required by statute, and that the car in which 
plaintiff was riding as a guest, traveling on the highway in the same 
direction behind defendant's car, collided with the rear of defendant's 
car, causing the injury in suit, is held sufficient to be submitted to the 
jury on the issue of defendant's negligence, notwithstanding defendant's 
evidence that the cars were in a long line of traffic going to a football 
game and that the negligence of the driver of the car in which plaintiff 
was riding in failing to keep a proper lookout and control over the car, 
and in following too closely behind defendant's csr, was the sole proxi- 
mate cause of the injury, the conflicting contentions raising a question 
of fact for the determination of the jury." At p. 438, it is said: "Xc- 
cording to the uniform decisions of this Court, tht> vioIation of a statute 
imposing a rule of conduct in the operation of a motor vehicle and 
enacted in the interest of safety has been held to constitute negligence 
per se, but hefore the person claiming damages for injury sustained can 
be permitted to recover he must show a causal connection between the 
injury received and the disregard of the s ta tutor ,~ mandate. This has 
been the established rule in North Carolina," citing authorities. Becht- 
ler a. Bracken,  supra. 
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Other authorities are to the effect that, in the absence of statutory 
prohibition, defendant's negligence in stopping the bus with all f ~ u r  
wheels on the pavement, under the conditions and circumstances appear- 
ing of record, was for the determination of the jury. D'Allesandero v. 
Bechtol,  104 Fed., 845 (847). 

Nor can it be reasonably contended that the negligence thus estab- 
lished bore no causal relation to the injuries sustained by plaintiffs. 
S m i t h w i c k  v. P i n e  Co., supra;  Lambert  v. Caronna, supra;  Bechtler v. 
Bracken, supra;  Fontaine v. Charles, supra;  and other cases cited supra, 
upon the question of negligence. Lancaster v. Greyhound Corp., 219 
N.  C., 679. 

N. C. Code, supra, see. 2621 (296)) is as follows: "(a) The driver 
of any such vehicle overtaking another vehicle proceeding in the same 
direction shall pass at  least two feet to the left thereof, and shall not 
again drive to the right side of the highway until safely clear of such 
overtaken vehicle. (b)  The driver of an overtaking motor vehicle not 
within a business or residence district, as herein defined, shall give audi- 
ble warning with his horn or other warning device before passing or 
attempting to pass a vehicle proceeding in the same direction." 

On the second aspect I quote the following statute in N. C. Code, 
supra, see. 2621 (301) : "Signals on starting, stopping or turning. (a )  
The driver of any vehicle upon a highway before starting, stopping or 
turning from a direct line shall first see that such movement can be 
made in safety, and if any pedestrian may be affected by such move- 
ment shall give a clearly audible signal by sounding the horn, and when- 
ever the operation of any other vehicle may be affected by such move- 
ment, shall give a signal as required in this section, plainly visible to 
the driver of such other vehicle, of the intention to make such movement. 
(b) The signal herein required shall be given by means of the hand and 
arm in the manner herein specified 'or by any approved mechanical or 
electrical device, except that when a vehicle is so constructed or loaded 
as to prevent the hand and arm signal from being visible, both to the 
front and rear, the signal shall be given by a device of a type which has 
been approved by the department.' Whenever the signal is given the 
driver shall indicate his intention to start, stop or turn by extending the 
hand and arm from and beyond the left side of the vehicle as herein- 
after set forth. Left turn-hand and arm horizontal, forefinger point- 
ing. Right turn-hand and arm pointed upward. Stop-hand and arm 
pointed downward. All signals to be given from left side of vehicle 
during last fifty feet traveled." 

One driving an automobile upon a public highway is required by 
provision of this section to give specific signals before stopping or turn- 
ing thereon, and the failure of one so driving to give the signal required 
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by statute is negligence, and when the proximate cause of injury, dam- 
ages may be recovered therefor by the one injurlsd. Headnote, M u r p h y  
a. Ashevi l le-Knoxvi l le  Coach  Co., 200 N. C., 92 (93) ; M a s o n  v. Johnson ,  
215 N. C., 95. 

I n  3-4 Huddy Cyc. of Automobile Law (9 Ed., 1931), see. 145, pp. 
245-6, we find: "Statutes and municipal ordinances in many cases re- 
quire the driver of a motor vehicle to indicate his intention of bringing 
his car to a stop; and a violation of such a regulation may form a basis 
for a charge of negligence. Even in the absence of such a regulation, a 
driver is not relieved of the duty to use some care in respect to traffic 
in the rear; and whether the failure to give a signal to the rear is or is 
not negligence depends on the circumstances of the case, and usually is a 
question of fact for the jury. A signal that a forward vehicle is to stop 
should not be given unless the driver actually does so." M u r p h y  case, 
supra,  p. 103. 

The evidence was to the effect that the driver of the car in the rear of 
the bus complied with the statute. As to negligence, the burden of this 
issue was on the plaintiffs. 

As to contributory negligence of McDuffie, the burden of this issue was 
on the defendant, and we think i t  was a fact for the jury to determine. 
Postum, a witness for defendant, testified that the stop lights on the 
rear of the bus "could be distinguished or real3 about 50 feet.'' The 
plaintiff testified that "the driver of the bus did not give any signal of 
his intention to stop." From the authorities cited, I think the plaintiffs' 
evidence amply sufficient to justify the court below in overruling defend- 
ant's motion for judgment as in case of nonsuit. 

I have examined the North Carolina cases cited by defendant and 
think they are distinguishable from the facts in the present action. I f  
the New Jersey case cited by defendant is in point (Hochberger  v. 
W o o d ,  Inc . ,  124 N .  J. L., 518), and perhaps other cases not in this juris- 
diction, we must abide by our own statute and decisions on the subject. 

I t  is so well settled by numerous authorities, that I quote none, that 
as all the evidence showed that C. B. Cooper was a guest in the car of 
N. P. McDuffie, therefore he was not guilty of contributory negligence. 
The main opinion wipes out a statutory law made for the protection of 
the public. 

Taking the charge as a whole, and not disconnectedly and disjointedly, 
we think the court below charged the law appli'zable to the facts in the 
case. On the first aspect, the statute is in clear language. Sec. 2621 
(308), supra.  I t  may be noted that the materlal allegation in the 
complaint was as to the negligence of the bus driver in "stopping sud- 
denly, without giving warning." The issue submitted, and answered 
"Yes" by the jury, is "Was the plaintiff injured by the negligence of the 
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defendant, as alleged in the complaint?" The jury answered both aspects 
in favor of plaintiff. 

The defendant was operating its bus, weighing 14,300 pounds, at 
night on a perfectly straight highway, a t  35 to 40 miles per hour, on a 
paved road 16 feet wide at  the place of the collision. The shoulders at 
that place were 10 or 11 feet wide and in  good condition. A passenger 
in the bus gave the signal to stop, and in the exercise of due care and 
in accordance with the statute the driver could have complied with the 
statute and given the driver of the car in the rear notice of his intention 
to stop. This he did not do. H e  could have left a clear and unob- 
structed width on the main traveled portion of the highway a t  least 15 
feet opposite the bus, in accordance with the statute and in the exercise 
of due care. He  did not do this. R e  stopped suddenly on the paved 
portion of the highway, without giving any signal of his intention so 
to do, or leave space as is required by the statute. The driver of the 
car in the rear, to avoid the impact, applied his brakes to such a degree 
that they had to be unlocked; but he hit the bus in the rear and the 
collision killed a guest in the car and seriously injured the driver of the 
car. The evidence was to the effect that the driver of the car was using 
due care and obedient to the law of the road-the defendant was not. 
I t  is of utmost importance to the traveling public on the highways that 
the statutes governing the rule of the road be strictly observed to avoid 
accident. These rules, when carefully observed by drivers of automo- 
biles and large buses and heavy motor vehicles carrying freight, make 
for safety on the highways. The law in regard to the highways repre- 
sent the experience of years, made to be observed to avoid accidents and 
should not be repealed, as is done in the main opinion. The facts were 
found by the jury in accordance with the version given by the driver of 
the automobile, on the record there was no prejudicial or reversible error. 
For the reasons given, I dissent from the main opinion. 

JOHN D. BIGGS (LATER SUCCEEDED BY JUDSON C. JONES), RECEIVEB OF 

COMblERCIAL NATIONAL BAKIZ OF HIGH POINT, NORTH CARO- 
LINA, v. ROBERT G. LASSITER. 

(Filed 23 January, 1942.) 

1. Appeal and Error § 37e- 
The findings of fact by the referee, which are supported by competent 

evidence and approved and adopted by the Superior Court, are not review- 
able in the Supreme Court. 
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2. Receivers § 12d- 

The receiver sold the assets of insolvent to a corporation subject to 
mortgages and other liens against same, and took in part payment of the 
purchase price stock of the purchasing corporation, and distributed the 
shares of stock pro rata among the creditors of insolvent, all under orders 
of court. Held: The transaction was not a reorganization of insolvent, 
and acceptance of stock by the payee of a note executed by insolvent does 
not discharge the note, but entitles the receiver and the endorser on the 
note only to a credit thereon to the value of thl? stock a t  the time of its 
receipt by the payee. 

3. Pledges § 2b- 

The maker of a note assigned a judgment in its favor to the payee as  
security. The judgment was sold under order of court and purchased 
by the payee. The payee thereafter realized upon the judgment an amount 
in excess of the sale price. Held: The note was properly credited with 
the sale price and not the amount realized by the payee upon the judg- 
ment, and, since the bidding a t  the sale was open to all and the sale was 
under order of court, the endorser on the note cannot assert C. S., 2593 
(d )  as a defense to his liability, the statute, by the express language of 
its proviso, not being applicable. 

4. Reference g 11- 
Where the findings of fact by the referee are supported by competent 

evidence and sustain the conclusions of law and are sufRcient for a com- 
plete adjudication of the rights of the parties, it is not error for the trial 
court to refuse to recommit the case to the referee. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Pless,  J., a t  J u n e  Civil Term, 1941, of 
GUILFORD. Affirmed. 

Agreed S t a t e m e n t  of Case on A p p e a l :  "This was an  action originally 
instituted by John  D. Biggs, Receiver of The Commercial National 
Bank of H igh  Point, Nor th  Carolina, i n  which Judson C. Jones, who 
thereafter succeeded said Biggs as Receiver of said bank, was substituted 
as plaintiff, to recover a judgment against the defendant by  reason of 
his endorsement of the promissory notes of R.  G .  Lassiter & Company, 
payable to the order of said bank, described in  the complaint in this 
cause. The contentions of the parties are set out in the pleadings. After 
numerous continuances the case came on for tr ial  before his Honor, 
Zeb V. Nettles, Judge presiding a t  the October 1940, Civil Term of 
Superior Court, whereupon, the defendant in open court, waived any 
plea of the statutes of limitations which might zmise upon the facts of 
this case and moved for a reference. This motion was granted, over 
objection by the plaintiff, and the Court entered an order referring thc 
case to Won. Robert Moseley. Thereafter, after several continuances, 
the case was heard by the Referee and, after briefs had been filed by both 
parties, the Referee made his report which is !:et out in full herein. 



N. C.] FALL TERM, 1941. 763 

Following the filing by the defendant of exceptions to the Report of the 
Referee and a motion to re-commit, the case came on for hearing before 
his Honor, J. Will Pless, Jr., Judge presiding at  the June, 1941, Civil 
Term of Superior Court, and after a hearing thereon the Court denied 
the motion to re-commit, overruled the defendant's exceptions to the 
Report of the Referee, approved and adopted said Report as the findings 
of fact and conclusions of law of the Court and entered judgment in 
favor of the plaintiff as set out in the record, from which the defendant 
appealed." 

The referee's findings of fact and conclusions of law are as follows : 
"1. On November 30, 1931, Robert G. Lassiter and Company, as 

principal, and the defendant, Robert G. Lassiter, as endorser, for value 
received, executed and delivered to the Commercial National Bank of 
High Point, North Carolina, a promissory note in the sum of $44,509.08, 
due January 29, 1932, with interest from maturity, at  the rate of six 
per cent per annum. 

"2. On December 4, 1931, Robert G. Lassiter and Company, as prin- 
cipal, and the defendant, Robert G. Lassiter, as endorser, for value 
received, executed and delivered to the Commercial National Bank of 
High Point, North Carolina, three promissory notes in the sum of 
$25,000.00 each, two of these notes being due February 2, 1932, and the 
other being due February 21, 1932, all bearing interest from maturity 
a t  the rate of six per cent per annum. 

"3. On December 12, 1932, the sum of $151.93 was paid on the note 
in the sum of $44,509.08 described in paragraph 1 of these Findings of 
Fact. 

"4. On June 19, 1933, Robert G. Lassiter and Company executed and 
delivered to John D. Biggs, Receiver of the Commercial National Bank 
of High Point, North Carolina, an assignment of a judgment for the 
sum of $246,890.00 and costs which had been taken by Robert G. Las- 
siter and Company against the City of Lake Worth, Florida, on Febru- 
ary 6, 1931, this assignment being made to secure the payment of the 
indebtedness of Robert G. Lassiter and Company to the Commercial 
National Bank of High Point, North Carolina. As of May 1, 1933, the 
balance on the judgment, including interest due to that date, was 
$211,571.68. 

"5 .  On or about September 9, 1933, a bill in equity was filed in the 
rnited States District Court for the Middle District of North Carolina 
in a suit entitled 'John D. Biggs, Receiver of Commercial National 
Bank of High Point, North Carolina, and Consolidated Indemnity & 
Insurance Company z.. Robert G. Lassiter & Company,' wherein it was 
alleged that Robert G. Lassiter & Company was indebted to the Commer- 
cial Kational Bank of High Point, North Carolina, exclusive of interest, 
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in  the following amounts: a. $44,357.15 on the note described in para- 
graph 1 of these Findings of Fact ($44,509.08 less payment of $151.93) ; 
b. $75,000.00 on the three notes described in paragraph 2 of the Findings 
of Fact;  making a total of $119,357.15 on the four notes described above. 
(Another note in the principal sum of $6,207.65, on which the bill 
alleged a balance of $3,500.00 to be due, is not in~olved in this action.) 

"6. The bill in equity also alleged: 'That as security for the indebted- 
ness above referred to, the defendant, Robert G. Lassiter & Company, 
heretofore transferred and assigned to the plaintiff, John D. Biggs, 
Receiver of Commercial National Bank of High Point, North Carolina, 
a judgment in the face amount of $246,890.00, which had been recovered 
by Robert G. Lassiter & Company against the City of Lake Worth, 
Florida, on the 6th day of February, 1931, in the United States District 
Court for the Southern District of Florida; that said judgment is now 
totally uncollectible; and that the plaintiffs are informed and believe 
and, upon such information and belief, allege that the value thereof is 
not in  excess of ten per cent thereof.' 

"7. Robert G. Lassiter & Company filed an answer to the Bill of 
Equity wherein all of the allegations of the bill were admitted. 

"8. On September 9, 1933, the Honorable Johnson J. Hayes, Judge 
of the United States District Court for the Middle District of North 
Carolina, appointed B. H. Griffin and J. S. Duncan permanent receivers 
of Robert G. Lassiter & Company. And on September 14, 1933, the 
Honorable I. M. Meekins, Judge of the United S1;ates District Court for 
the Eastern District of North Carolina, appointed the same persons as 
ancillary receivers for Robert G. Lassiter & Company. 

"9. On November 6 ,  1933, the Guilford Construction Company wrote 
a letter to Messrs. J. S. Duncan and B. H. G r i f h ,  Receivers of Robert 
G. Lassiter & Company, in which i t  offered to purchase all of the assets 
of Robert G. Lassiter 8: Company and to pay therefor: a. $7,500 (repre- 
sented by a four-month note), and b. $10,000 shares of no par value 
common stock of Guilford Construction Company (these shares repre- 
senting all of the capital stock of the Company). The offer provided 
that the assets so purchased: 'Would be accepted by Guilford Construc- 
tion Company subject to such mortgages and other liens as may be 
against the same; but Guilford Construction Com pany would not assume 
any such mortgages or liens and would not assume any other indebtedness 
or obligation of Robert G. Lassiter & Company.' Thereafter the Guil- 
ford Construction Company amended its proposal by offering to increase 
the principal sum of the proposed note from $7,500.00 to $10,000.00. 

"10. On December 5, 1933, the Honorable Johnson J. Hayes, United 
States District Judge for the Middle District of North Carolina, made 
an order directing the receivers of Robert G. Lassiter 85 Company to sell 
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and convey the assets of the company to Guilford Construction Com- 
pany for the consideration named in that Company's proposal as 
amended, as set out in paragraph 9 of these Findings of Fact, and this 
order provided-'That the assets so conveyed to Guilford Construction 
Company shall be conveyed subject to such mortgages and other liens as 
may be against the same, Guilford Construction Company not, however, 
to assume any of such mortgages or liens, or any other indebtedness or 
obligations of Robert G. Lassiter & Company.' On November 23, 1933, 
Judge Meekins made a substantially similar order. 

"11. Before the conveyance of the assets of Robert G. Lassiter & 
Company was made to the Guilford Construction Company, the latter 
company again amended its proposal by offering, instead of the pro- 
posed $10,000.00 note, $6,100.00 in cash and a note for $3,900.00, 
and by providing that the 10,000 shares of no par value stock should be 
issued to three trustees, to be named by the court, who should, at a 
specified time, 'Make a ratable distribution of said stock among the 
creditors holding claims against Robert G. Lassiter Company, as ap- 
proved by the Master,' with the provision, however, that the trustees 
should not distribute fractional shares but should sell such shares and 
distribute the proceeds among those entitled thereto. Thereupon the 
receivers of Robert G. Lassiter &. Company recommended to the court 
that they be authorized to proceed with the sale of the assets of the 
company to the Guilford Construction Company. 

"12. On April 14, 1934, the Honorable Johnson J. Hayes, United 
States District Judge for the Middle District of North Carolina, by an 
order made that day and subsequently amended, authorized the receivers 
of Robert G. Lassiter and Company to sell and deliver to the Guilford 
Construction Company, for the consideration offered, all of the property 
of Robert G. Lassiter & Company. The two orders together provided 
that this property ehould be sold-'Subject to such mortgages, liens or 
other encumbrances as may be against the same, but without requiring 
the Guilford Construction Company in any manner to assume any mort- 
gages or liens or other indebtedness against Robert G. Lassiter & Com- 
pang.'-and, with respect to the 10,000 shares of no par value capital 
stock, that this stock should be issued to temporary trustees u7ho should 
later deliver it to permanent trustees and that 'The said permanent 
trustees should hold the said stock for the benefit of the creditors of 
Robert G. Lassiter & Company, whose claims have now been or will be 
ascertained and, as soon as practicable to distribute said stock among 
the creditors of Robert G. Lassiter & Company whose claims have finally 
been allowed,' subject to the provision for the trustees' holding and 
subsequently selling fractional shares. 
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"13. I n  the ancillary suit Judge Meekins made orders providing for 
the sale of the assets of Robert G. Lassiter & Company to the Guilford 
Construction Company upon the same terms and conditions as were set 
out in  the orders of Judge Hayes hereinbefore referred to. 

"14. Subsequently all of the assets of Robert G.  Lassiter & Company 
were sold to Guilford Construction Company pursuant to the orders 
made directing such sale, and the Guilford Construction Company be- 
came the owner of such assets subject to any d i d  claims against the 
same. 

''15. M. B. Simpson was appointed Special Master to report to the 
court the outstanding liabilities of Robert G. Lasriiter & Company, and 
on July 31, 1934, he made his report in which he fcund that the company 
was indebted to the Commercial National Bank of High Point, North 
Carolina, in the amount of $119,357.15. On or about September 7, 1934, 
an order was made by the court confirming the report of the Special 
Xaster. 

('16. Pursuant to the provisions of the order authorizing the sale of 
the property of Robert G. Lassiter &. Company to the Guilford Con- 
struction Company, there was issued to John D. Biggs, Receiver of the 
Commercial National Bank of High Point, North Carolina, 1,193 shares 
of the capital stock of Guilford Construction Company. 

"17. The plaintiff, in his request for findings of fact, asked that the 
Referee find that the value of the 1,193 shares of s t x k  issued to John D. 
Biggs, Receiver of the Commercial National Bank of High Point, S o r t h  
Carolina, was $2,982.50. 

"18. I n  an equity suit in the United States District Court for the 
Middle District of North Carolina entitled, 'John 13. Biggs, Receiver of 
The Commercial National Bank of High Point, North Carolina, v. The 
Guilford Construction Company, Odell Hardware Company and J. C. 
Harmon, Jr.,' the Honorable Johnson J. Hayes, ,Judge of the United 
States District Court for the Middle District of North Carolina, by an 
order dated July 10, 1939, confirmed the sale of the judgment of Robert 
G. Lassiter 6: Company against the City of Lake Worth, Florida, to 
John D. Biggs, Receiver of the Commercial National Bank of High 
Point, North Carolina, for the sum of $75,000.00. The plaintiff admits 
that the notes sued upon should be credited with this sum of $75,000.00. 

"19. Judson C. Jones is the present Receiver of the Commercial 
National Bank of High Point, North Carolina, 

"20. The defendant has waived any plea of any statute of limitations 
which might arise upon the facts in  this cause. 

"21. Counsel for both the plaintiff and the defendant agreed that the 
Commercial National Bank of High Point, North Carolina, had received 
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usurious interests on the notes sued upon in this action but that the only 
effect of the usurious interest charges should be to strip the notes of 
interest. 

"Conclusions of Law: 
"1. The stock of the Guilford Construction Company which was issued 

to and received by John D. Biggs, Receiver of the Commercial National 
Bank of High Point, North Carolina, was issued to him and received 
by him only as a dividend upon the bank's claim, to be credited, at  the 
value of the stock, upon the notes of Robert G. Lassiter & Company, 
endorsed by Robert G. Lassiter, and did not constitute a satisfaction or 
discharge of these notes so as to release Robert G. Lassiter as endorser. 

"2. Counsel for the plaintiff and counsel for the defendant having 
stipulated that the note for $44,509.08 and the three notes for $25,000 
each had been executed by Robert G. Lassiter &. Company, as principal, 
and Robert G. Lassiter, as endorser, and delivered to the Commercial 
Xational Bank of High Point, North Carolina, any defense based upon 
the statute of limitations having been waived, the burden was on the 
defendant to establish the value of the stock of the Guilford Construction 
Company issued to John D. Biggs, Receiver of the Commercial National 
Bank of High Point, North Carolina. 

"3. The defendant having introduced no evidence as to the value of 
this stock, but the plaintiff having admitted such value to the extent of 
$2,982.50, the defendant is entitled to a credit therefor in the amount 
of $2,982.50. 

"4. The defendant is entitled to a credit with respect to the judgment 
against the City of Lake Worth, Florida, only in the amount of the sale 
price of said judgment, namely, $75,000.00. 

"5. The defendant, Robert G. Lassiter, is indebted to the plaintiff, 
Judson C. Jones, Receiver of the Commercial National Bank of High 
Point, North Carolina, in the sum of $41,374.65, this being the principal 
sum of the four notes sued on ($119,509.08), less a credit in the amount 
of $151.93 representing a payment made December 12, 1932, less a credit 
in the amount of $2,982.50 representing the value of the 1,193 shares of 
stock of the Guilford Construction Company, and less a credit in the 
amount of $75,000.00 representing the sale price of the judgment against 
the City of Lake Worth. 

Respectfully submitted, 
ROBERT MOSELEY, Referee.'' 

Certain exceptions were filed by defendant to the report of the referee, 
and a motion was made to recommit. The judgment of the court below 
is as follows : 

"This cause coming on to be heard and being heard by the Honorable 
J. Will Pless, Jr . ,  Judge Superior Court of Guilford County, upon the 
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Report of Robert Moseley, Referee, the exceptions that have been filed 
to said report by the defendant, Robert G. Lassiter, and the motion by 
the defendant, Robert G. Lassiter, to recommit to the Referee herein the 
report to make inquiry and findings set forth in mid motion to recommit, 
and being heard, 

"It is Thereupon, Considered, Ordered and Adjudged : 
"1. That the aforesaid motion of the defendant to recommit to the 

Referee be, and the same is hereby denied. 
"2. That said exceptions be, and the same are hereby overruled, and 

that the Report of the Referee be, and the same ifig hereby in all respects 
confirmed, approved and adopted by the Court as the findings of fact and 
conclusions of law of this Court, and that the plaintiff, Judson C. Jones, 
Receiver of the Commercial National Bank of High Point, North Caro- 
lina, have and recover of the defendant, Robert GI. Lassiter, the sum of 
$41,374.65. 

"3. That the defendant, Robert G. Lassiter, be taxed with the costs of 
this action, including the sum of $80.20 heretofore paid the Court 
Reporter by the Referee from the sum of $200.00 heretofore deposited 
with him by the plaintiff and by the defendant in equal amounts, and 
that the balance of said deposit in the sum of $119.80 be retained by the 
Referee and credited by him on the sum of $750.00, which is hereby 
allowed to him as compensation for his services as Referee, and that the 
balance of said compensation in  the sum of $630.00 be taxed against 
the defendant in the costs herein; and that the Referee shall not refund 
to the plaintiff the sum of $100.00 heretofore deposited by him with the 
Referee. 

('And it further appearing to the Court and the Court finding as facts 
that on July 19, 1938, the summons and complaint herein were duly and 
iersonally served on the defendant by the Sheriff of Wake County; that 
on Ju ly  18, 1938, a warrant of attachment was duly issued in this action, 
tog€ ther with summons to Southern Aggregates Corporation, garnishee, 
and notice to it of levy under said warrant of attachment; that said 
warrant of attachment was duly and personally served on said defendant, 
Robert G .  Lassiter, and that the same, together with said summons to 
garnishee and said notice of levy were duly served on said Southern 
Aggregates Corporation by the Sheriff of Wake County on July 19, 
1938, levying upon all shares of stock in Southern Aggregates Corpora- 
tion owned by said defendant, Robert G. Lassiter, or in  which he has any 
interest; that in response to said process and upon examination under 
oath in this cause the Secretary-Treasurer of Soutbern Aggregates Cor- 
poration disclosed that said defendant, Robert G. Lassiter, was then 
record owner of 522.46 shares of stock in the Soutbern Aggregates Cor- 
poration subject to an attachment in a suit in the Superior Court of 
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Rowan County, North Carolina, for approximately $20,000 entitled: 
'Harris Granite Quarries Company v. Robert a. Lassiter,' and subject 
to an assignment of 200 shares thereof to Horace Haworth and Leon S. 
Brassfield, Trustees, and that in addition thereto said defendant claimed 
to be the owner of an additional 101.27 shares of said stock deposited by 
him with B. W. Parham, Trustee; that since said examination of said 
attachment in the above entitled suit in  the Superior Court of Rowan 
County, North Carolina, has been vacated and the defendant, Robert G. 
Lassiter, has been adjudged to be the owner of said additional 101.27 
shares of stock by a judgment entered in the United States District Court 
for the Middle District of North Carolina, on October 9, 1939, in a suit 
entitled 'Security National Bank of Greensboro, North Carolina, et al., 
v. Southern Aggregates Corporation, and Robert G. Lassiter, et al., 
Intervening Stockholders,' from which there was no appeal. 

"It is, Thereupon, Further Considered, Ordered and Adjudged that by 
virtue of the aforesaid attachment proceedings the plaintiff has a lien 
on the aforesaid 522.46 shares of stock in Southern Aggregates Corpo- 
ration subject to the aforesaid assignment of 200 shares thereof and that 
the plaintiff has a lien on the aforesaid 101.27 shares of stock in South- 
ern Aggregates Corporation, and that execution issued for the sale of 
the stock attached and levied upon as aforesaid, or so much thereof as is 
necessary to satisfy this judgment, and if the same is not sufficient to 
satisfy this judgment, then that execution issue for the sale of any other 
property of the defendant in this State to satisfy this judgment. This 
the 6th day of June, 1941. J. Will Pless, Jr . ,  Judge Presiding." 

To the signing of the judgment the defendant excepted and assigned 
error. Other exceptions and assignments of error were made by defend- 
ant. They and the necessary facts will be set forth in the opinion. 

John  S. Cansler and R. M .  Robinson for plaintiff. 
David J .  Mays and George C. Green for defendant. 

CLARKSON, J. I n  the present case we think the referee found the facts 
on the competent evidence and made his conclusions of law based on the 
facts found. The court below held "That said exceptions be, and the 
same are hereby overruled, and that the Report of the Referee be, and 
the same is hereby in all respects confirmed, approved and adopted by 
the Court as the findings of fact and conclusions of law in this Court." 

I n  Renney  v .  Hotel Co., 194 N. C., 44 (45-6)) it is written: "It is 
settled by all the decisions on the subject, with none to the contrary, that 
the findings of fact, made by a referee and approved by the trial judge, 
are not subject to review on appeal, if they are supported by any com- 
petent evidence. Dorse?~ 71. Mining Co., 177 X. C., 60. Likewise, where 

25--220 
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the judge, upon hearing and considering exceptions to a referee's report, 
makes different or additional findings of fact, they afford no ground for 
exception on appeal, unless there is no sufficient evidence to support 
them, or error has been committed in receiving or rejecting testimony 
upon which they are based, or some other question of law is raised with 
respect to said findings. S. v. Jackson ,  183 N.  C'., 695, and cases there 
cited." U s r y  v. S u i t ,  91 N .  C., 406; W i l k i n s o n  v. C o p p e r s m i f h ,  218 
N .  C., 173. 

On the record, as set forth below, defendant's contentions cannot be 
sustained. (1)  "Defendant's contention is that the distribution of 1,193 
shares of the stock of Guilford Construction Company to the Receiver of 
Commercial National Bank of High Point, North Carolina, was in full 
payment of the indebtedness of Robert G. Lassiter & Company, and its 
surety, the appellee herein." This contention is based on the testimony 
of George R. Poole, an auditor, who was employed by the Receiver of 
Robert G. Lassiter & Co., in  connection with the ~ l l a n  whereby the stock 
of the Guilford Construction Company was issued to the various cred- 
itors. Also on the testimony of Herman Wolff, who was employed by 
the Receivers of Robt. G. Lassiter t3 Company and as assistant secretary 
and treasurer of that company. H e  summarized as to the distribution of 
the stock, as follows: "I u,oztld say the creditors were to take the stock 
in full settlement of their claims, and let the Guilford Construction 
Company operate as a going concern, and then they would participate 
in any profits or any money made by the Guilford Construction Com- 
pany through its operation." This was practically the testimony of 
George R. Poole. This testimony was duly objected to when offered. 
I f  competent, its credibility and weight was for the Referee to determine. 
Tt was more of a conclusion, based on generalities. 

The report of the Receivers for Robert G. Lassiter & Company to 
Juflge Johnson J. I-Iayes, Judge of the District Court of the U. S., for 
the Middle District of North Carolina, is to the efl'ect that they advised 
the Court "That if the Company is liquidated at  the present time that 
there would be very little, if anything, left for creditors." This report, 
the offer of the Guilford Construction Company to purchase the assets 
of Robert G. Lassiter & Company, and the orders of the Court, directing 
the sale, all provided for the sale of the assets of Robert G. Lassiter & 
C'ompany to the Guilford Construction Company subject to  such  nzort- 
gages and  other  l iens as m i g h t  be agalnst ihe  same. 

The exact language: "It is further Considered, Ordered and Decreed 
that the assets so conveyed to Guilford Constructicn Company shall be 
conveyed subject to such mortgages and other liens ss  may be against the 
same, Guilford Construction Company not, however, to assume any of 
such mortgages or liens, or any other indebtedness or obligations of 
Robert G. Lassiter & Company.') 
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This very matter has been heretofore adjudicated in the case of Guil- 
ford Construcfion Company, et d., v. Biggs, Receiver, 102 Federal Re- 
porter (2nd)) 46 (47). The decision is by Parker, Circuit Judge, and 
is so well stated that we quote, as follows : "The principal contention of 
appellants is that the receipt of the stock in the Guilford Construction 
Company by the receiver of the bank extinguished his claim, and that 
thereupon the judgment which had been assigned as collateral security 
thereto was freed of the lien of the assignment. We see no basis, how- 
ever, for this contention. There was no reorganization of Lassiter & 
Company but merely a transfer of its assets of stock, made in the thought 
that the creditors would receive more through ownership thereof than 
through a liquidation of the assets in the receivership. As this was an 
equity and not a bankruptcy receivership, secured creditors were entitled 
to participate in  dividends derived from the free assets on the basis of 
the face amount of their claims, and not on the basis of the amount 
thereof reduced by the value of their securities, subject only to the limita- 
tion that they should not collect from all sources more than the amount 
of their claims. Rierson v. Hanson, 211 N.  C., 203, 189 S. E., 502;  
Merchants S a f .  Bank r .  Flippin, 158 N .  C., 334, 74 S. E., 100; Merrill 
v. Sational Bank,  173 U .  S., 131, 19 S. Ct., 360, 43 1;. Ed., 640. Ko 
surrender of securities can be inferred, therefore, from the acceptance of 
the stock diridend on the basis of the face of the claim. There is no 
presumption that the stock dividend was accepted in extinguishment of 
the debt, but the presumption is to the contrary ( C f .  Jefferson Standard 
Life Ins. Co. 7%. Lightsey, 4 Cir. 49 F. 2d 586; 1 Am. Jur., 223, 224), 
and no eridence whatever that anyone intended that it should be so 
accepted. On the contrary, there is evidence that the judgment which 
the receiver of the bank held by assignment as collateral security was 
supposed to be worth at the tim; around $25,000; and it is unreasonable 
that he would have surrendered this security in order to receive stock 
worth about one-tenth that amount, or that anyone would have suggested 
that he do so. The assets, as has been noted, were transferred subject 
to existing liens and mortgages; and there is nothing to indicate an 
intention that these were to be extinguished upon the contemplated dis- 
tribution of stock to which their holders would become entitled or that 
the holders were to be accorded their rights under the distribution only 
upon surrender of these securities. As to the value of the stock dis- 
tributed to the receiver and credited upon the claim of the bank, there is 
nothing in the record which would justify our disturbing the finding of 
the District Judge with regard thereto." 

From the record it appears that the United States District Judge, for 
the Middle District of North Carolina, the United States Circuit Court 
of Appeals for the Fourth Circuit, the Referee in the instant case, and 
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the trial judge in the instant case have all held upon competent evidence 
that receipt of the stock did not discharge or extinguish the notes herein 
sued on. 

(2) The defendant contends: "That the purchase by the Receiver of 
Commercial National Bank of n i g h  Point, North Carolina, of the col- 
lateral of Robt. G. Lassiter & Company held by him amounted to the 
payment and discharge of the primary obligations for which said col- 
lateral was held as security." From the evidence, we cannot so hold. 

The defendant, to sustain his contention, cii,es N. C. Code, 1939 
(Michie), section 2593 (d )  : "Right of mortgagee to prove in deficiency 
suits reasonable value of property by way of defense," etc., Also Va. 
Trust CO. v. Dunlop ,  214 N .  C., 196, and other cases, but they are dis- 
tinguishable from the case at  bar. 

I n  the present action the judgment was sold under an order of court 
for the sum of $75,000, the court below, we think, properly held that 
this was the amount that should be credited on the indebtedness herein 
sued on as respects said collateral. At the time the judgment was sold 
at  public auction, under order of court, the city of Lake Worth, Florida, 
the judgment debtor, was in bankruptcy in the District Court of the 
United States for the Southern District of Florida. After the purchase 
of said judgment the plaintiff filed in said bankru~tcy  proceeding a claim 
for the balance due thereon in the sum of $195,876.34 and thereafter 
bonds were issued to him in payment of said claim. Over objection of 
plaintiff the defendant proved by the plaintiff that he sold these bonds 
at  different times from May 1, 1940, to July 9, 1940, about a year after 
his purchase of said judgment, for the sum of $108,450.59, and the 
defendant contends that he is entitled to credit on the notes in that 
amount rather than in the sum of $75,000 alloaed as a credit by the 
court. We cannot so hold. Plaintiff later was able to realize more on 
the purchase, but the bidding was open to all and :daintiff purchased for 
$75,000.00, under an Order of Court. We cannot deal with the moral 
aspect, if any, but can consider only the legal rights. 

The proviso to section 2593 (d) ,  supra,  is as follows: ('Provided, 
further, this section shall not apply to foreclosure sales made pursuant 
to an order or decree of court nor to any judgment sought or rendered 
in any foreclosure suit nor to any sale heretofore made and confirmed." 

I n  Loan  Corp.  v. T r u s t  Co., 210 N.  C., 29 (32)) affirmed by the 
Supreme Court of the United States, 300 U. S., 124, this Court said: 
"It does not apply to a sale made under an order, judgment or decree in 
an action to foreclose a mortgage or deed of trust, or similar instrument." 

The Act applies when the land is sold under power of sale, and this 
provision was held constitutional in the above cited case. The court 
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below refused to recommit and  approved a n d  adopted the  findings of 
fac t  and  conclusions of l aw of the  Referee a s  the  findings of fact  and 
conclusions of l aw of the  court  below. I n  this  we c a n  see n o  error .  

F o r  the  reasons given, the  judgment of the  court below is  
Affirmed. 

DEVIN, J., took n o  p a r t  i n  the  consideration or decision of this  case. 

STATE v. ALONZO JOHNSON. 

(Filed 23 January, 1942.) 

1. Criminal Law § 52b- 
Upon motion to nonsuit, the evidence must be considered in the light 

most favorable to the State and i t  is entitled to all reasonable inferences 
therefrom. 

Upon motion to nonsuit, the province of the court is  limited to deter- 
mining whether there is  any sufflcient evidence to  be submitted to the 
jury, the weight of the evidence being the exclusive province of the jury. 
C. s . ,  4 w .  

3. Prostitution 8 6- 
Evidence tending to show that defendant accosted two soldiers, stated 

that he knew there were women in a near-by house, that  the soldiers could 
go in if they wanted to, and that he ''ought to have SOc for his trouble," 
with testimony of one of the soldiers that  he went into the house desig- 
nated and had sexual intercourse with a girl therein, i s  held sufKcient to 
be submitted to the jury upon the question of defendant's guilt of aiding 
and abetting in  prostitution and assignation. 

4. Prostitution § 5b-  

Testimony of a witness that  she had seen defendant take men in his 
taxi out to a particular house, which the evidence showed was a bawdy 
house, i s  held competent as  corroborative evidence in this prosecution for 
aiding and abetting in prostitution, the probative force of the evidence 
being for the jury. 

5. Criminal Law § S& 

A charge to the effect that a person cannot be convicted a s  an aider 
and abettor notwithstanding his presence and intention to aid, encourage 
or assist the actual perpetrator, unless such intention is in some manner 
communicated to the actnal perpetrator, i s  held without error. 
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6. Prostitution 8 6a: Indictment and Warrant 8 9-- 
A ~varrant  alleging that defendant on a particular day in the desig- 

nated county "did unlawfully, and willfully aid and abet in prostitution 
and assignation contrary to the form of the statute and against the peace 
and dignity of the State" follows the language of the statute, C. S., 4358 
(7), and is sufficient to charge the offense therein proscribed. 

7. Indictment and Warrant 5 17- 
Where a is sufficient in law to charge the offense, it  is incum- 

bent upon defendant, if he desires further infornlation, to request a bill 
of particulars. K. C. Code, 4613. 

WINBORNE, J., dissenting. 
STACY, C. J., and BARNHILL, J., concur in dissent. 

APPEAL by defendant from P a r k e r ,  J. ,  and a jur<y, a t  August Criminal 
Term, 1941, of ROBESON. N o  error. 

The criminal charge against defendant is set forth in  the following 
warrant  : 

"Recorder's Warrant-No. 5715. 
State of Nor th  Carolina 
Robeson County-Recorder's Warrant .  

Joseph A. Perry,  being duly sworn, complains and says that  a t  and in 
said County, Lumberton Township, on or about tke 9th day of August, 
1941, Alonzo Johnson did unlawfully and milf~,l ly aid and abet in 
prostitution and assignation contrary to the forrn of the statute and 
against the peace and dignity of the State. Joseph A. Perry. Sworn 
to and subscribed before me this 9th day of August, 1941. Robert 
Weinstein, Solicitor." Defendant pleaded "Not guilty." 

Defendant was tried on the above warrant  and convicted in the re- 
corder's court and found guilty. From the sentence imposed, he appealed 
to the Superior Court, where he pleaded "Not guilty." H e  was then 
tried by a jury and found guilty. The defendant made several excep- 
tions and assignments of error and appealed to the Supreme Court. The 
material ones and necessary facts will be set forth in the opinion. 

Af torney -Genera l  , ~ f c X u l l a n  rrnd Assistnnt Bt forneys-General  R r u t o n  
and  P a t t o n  for fhe &fate .  

L. J .  B r i t t ,  T .  A. McSri l l ,  and  Casu~e l l  P. B r i f t  for defendant .  

CLARKSON, J. At  the close of the State's evidence and a t  the conclu- 
sion of all the evidence, the defendant in the court below made motions 
for judgment of nonsuit. N. C. Code, 1939 (Michie), sec. 4643. The 
court overruled these motions and in this we can set1 no error. 

I n  8. v. Mann, 219 K. C., 212 (214). is the following : " ( I n  consider- 
ing a motion to dismiss the action under the statute, me are merely to 
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ascertain whether there is any evidence to sustain the indictment; and in 
deciding the question we must not forget that  the State is entitled to the 
most favorable interpretation of the circumstances and of all inference 
that  may fair ly be drawn from them. S. v. C'nrlson, 171 N .  C., 818; 
S. v. Rountree,  181 N .  C., 535. I t  is not the province of this Court to 
weigh the testimony and determine what the verdict should have been, 
but only to say whether there was any evidence for the jury to consider; 
if there was, the jury  alone could determine its weight. 5'. 11. Cooke, 
176 N. C., 731.' 8. 2.. C a w ,  196 N. C., 129, 144 S. E., 698." 

The evidence on the part  of the State is to the effect that  two soldiers 
stationed a t  For t  Bragg, on 9 August, arrived a t  Lumberton from Fort  
Bragg about 8 :00 o'clock p.m. Sbout  12 :00 or 1 :00 o'clock they were 
parked across the street from the Airport Service Station. Sergeant 
Joseph A. Perry,  one of the soldiers, testified, in p a r t :  "There was a 
house over there, I didn't know what house i t  was, we just turned around 
there ; we were turning around to come back to Lumberton. I had never 
been to that  house before. When we were in front of the house across 
the road from the airport station we saw Johnson. This airport station 
is on the Charlotte Road. Johnson was in his car. He came around to 
us and asked if we were M. P.'s (Military Police) and we told him N O ;  
he said if we wanted some women he would take us to Dreamland, and 
we told him we were not interested. He said 'Wait a minute,' and he 
went into a house about 30 feet from where we were turning around and 
knocked on the door, and he talked to someone. I couldn't tell whether 
i t  was a man or a woman. H e  came back out. He said, 'There are 
some women in there, you can go in there if you want t o ;  you ought to 
give me 50c for  my trouble.' Neither of us soldiers got out of our car 
then and went i n  the house, about five minutes later. About five minutes 
later John  Doyle went i n  the house. After Johnson had this conversa- 
tion with us he went back to his car. . . . I had never seen Johnson 
before that  night. I don't know where Dreamland Service Station is, 
never heard of it. I do not know anything else about it." 

John T. Doyle, the other soldier, testified, in p a r t :  "We went back 
to that  same house Johnson had gone in and stopped, and I went in the 
house; there u7ere girls i n  there;  I only saw one, I guess she was an 
Indian girl. When I got in there I talked with her;  I went to bed with 
her and had sexual intercourse with he r ;  I paid the girl. That  was the 
same house Johnson had told us we could go in. Pe r ry  was in his car 
while I was in the house having sexual intercourse with this girl." 

Rebecca Jacobs testified, in part  : "Q. State whether or not you have 
ever seen Johnson in his taxi carry any men out to that  house? Ans.: 
I saw him sometimes, a few times, couple of times." 

We think this eridence of Rebecca Jacobs competent to corroborate 
Doyle; the probative force was for the jury. 
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The defendant denied the charge and proved a good reputation; the 
probative force of the evidence was for the jury to decide. 

There were no exceptions to the charge of the court, it was clear and 
able, covering the law applicable to the facts. The court charged, in 
part:  "In order for one to aid and abet the commission of a crime, he 
must do something that will indicate, encourage or assist the actual 
perpetrator in its commission. Mere presence, even with the intention 
of assisting, cannot be said to have incited, encouraged or aided the per- 
petrator unless the intention to assist was in some way communicated to 
him. A person aids when, being present at  the tjme and place, he does 
some act to render aid to the actual perpetration of the crime, though 
he takes no direct share in its commission; and an abettor is one who 
gives aid and comfort, or who either commands, advises, instigates or 
encourages another to commit a crime. A person who, by being present, 
by word or conduct, incites another to commit a criminal act or one who 
so far  participates in the commission of the offense as to be present to 
the knowledge of the person actually committing ];he crime for the pur- 
pose of assisting, if necessary." 8. v. Hoffman, 199 N. C., 328 (333). 

I n  2 C. J., p. 1024, Aider and Abettor is d e h e d  as follows: '(One 
who advises, counsels, procures, or encourages mother to commit a 
crime, whether personally present or not at  the lime and place of the 
commission of the offense; any person who is present at  the commission 
of a trespass, encouraging or exciting the same by words, gestures, looks, 
or signs, or who in any way or by any means coun1:enances and approves 
the same." S. v. Hart, 186 N .  C., 582; 8. v. Dad, 191 N .  C., 234; 8. v. 
Tyndall, 192 N .  C., 559; S .  v. Baldwin, 193 N.  C., 566. 

The statute, N. C. Code, supra, sec. 4357, reads: "The term 'prostitu- 
tion' shall be construed to include the offering or receiving of the body 
for sexual intercourse for hire, and shall also be construed to include 
the offering or receiving of the body for indiscriminate sexual intercourse 
without hire. The term 'assignation' shall be construed to include the 
rnaking of any appointment or engagement for prostitution or any act 
in furtherance of such appointment or engagement." 

Section 4358: "It shall be unlawful: (7)  To engage in prostitution 
or assignation, or to aid or abet prostitution or assignation by any 
means whatsoever." 

The warrant was drawn in the language of the statute and is sufficient 
in law. S.  v .  Stanton, 23 N. C. ,  424; 8. v. Crews, 128 N. C., 581; S. v .  
Leeper, 146 N.  C., 655; 8. v. Carpenter, 173 N. C., 767; S. v. Maslin, 
195 N.  C., 537. 

I n  S. v. Abbotf, 218 N. C., 470 (476), speaking to the subject, it is 
written: "In S. v. George, 93 N .  C., 567 (570), Ashe, J., for the Court, 
said : 'The indictment strictly follows the words of the statute, and that 
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is laid down in all the authorities as the true and safe rule. I t  is true 
there are some few exceptions, but we do not think they embrace this 
case.' S. v. Leeper, supra; S. v. Puckett, 211 N.  C., 66 (73)." 

"If the defendants desired further information, the statute provides 
that they could have a bill of particulars. Revisal, sec. 3244 (N. C. 
Code, 1939 [Michie], see. 4613). S. v. Pickett, 118 N.  C., 1233." S. v. 
Leeper, supra, a t  p. 661. 

I n  S. v. Puckett, supra, we find: "In S. v. Wilson, 121 N. C., 660 
(655), it is said: 'Besides, duplicity is ground only for a motion to 
quash. Being cured by the verdict, i t  cannot be used as ground for a 
motion in arrest of judgment. Whar. Cr. P. L. and Pr., secs. 255, 760.' 
16 C. J., p. 1258, see. 2791." 

The sufficiency of a warrant for aiding and abetting prostitution, 
using the language employed in the warrant in the instant case, has been 
decided in  the case of 8. v. Waggoner, 207 N. C., 306, and adversely to 
the defendant. One of the counts in the warrant on which the defendant 
was convicted in that case charged that he "did aid and abet in prostitu- 
tion and assignation, against the statute in such case made and provided, 
and against the peace and dignity of the State." This language is 
almost identical with that contained in the warrant in the instant case. 
There was a motion below to quash the warrant, which was overruled. 
The Supreme Court found no error, and it is stated at p. 307, that:  
"The warrant was drafted in accordance with the provisions of C. S., 
4358." 

None of defendant's exceptions and assignments of error can be sus- 
tained, for the reasons given. The General Assembly has made aiding 
and abetting in prostitution a crime. The defendant has had a fair and 
impartial trial and has been convicted by a jury of his country. I n  
law we find 

No error. 

WINBORNE, J., dissenting : The Constitution of North Carolina de- 
clares that in all criminal prosecutions every man has the right to be 
informed of the accusation against him, and that no person shall be put 
to answer any charge except by indictment, presentment, or impeach- 
ment. Art. I, sections 11 and 12. An accused has the right to be 
informed of the specific accusation against him, and to be tried accord- 
ingly. Hence, the motion in arrest of judgment, aptly made by defend- 
ant, but not referred to in the majority opinion, is meritorious, in my 
opinion, and should be allowed for that the warrant is fatally defective. 
"The indictment should set forth the facts constituting the aiding and 
abetting." Joyce on Indictments, 2d Ed., page 392, section 356. The 
warrant here merely charges that defendant did "aid and abet in prosti- 
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tution and assignation." I t  fails to state wherein defendant aided and 
abetted. Without a description of the acts constituting the aiding and 
abetting, the warrant is defective. For example, larceny is a crime, but 
no one would contend that a bill charging larceny, without a description 
of the thing stolen, would be good. 

Let us then see the situation in hand. I t  is noted that the Legislature, 
in the act "for the repression of prostitution," Public Laws 1919, ch. 215, 
now C. S., 4357, e t  Beq., has undertaken in six pimigraphs to minutely 
define numerous acts as substantive offenses. in t'he main-s~ecific acts 
pertaining to aiding and abetting prostitution or assignation. And then 
i t  sets forth,the all-inclusive section, which reads: "7. To engage in 
prostitution or assignation, or to aid or abet pros1:itution or assignation 
by any means whatsoever." I t  is especially noted that this section does 
not merely say "to aid or abet prostitution or asa~ignation," as charged 
in the warrant, but there are added the descriptive words "by any means 
whatsoever," thereby covering a multitude of acts. Thus, by proper 
construction, it is manifest that the Legislature intended that these super- 
added words should be given a meaning, and catch all other acts of aid- 
ing and abetting prostitution or assig~ation. 

Such general clause, following the particular and specific clauses, 
must be confined to things of the same kind. Levi's Southerlands Statu- 
tory Construction, Vol. 2, 2d Ed., sec. 422 (268), 13. 814. Therefore, in 
order to determine whether any offense be committed, it is essential that 
for the words of the statute "by any means whatsoever" to be given force 
and effect, there must be stated in the warrant the acts and circumstances 
of the particular charge, so that the court can see as a matter of law 
that a crime is charged, S. v. Phelps, 65 N.  C., 4.50; 8. v. Finch, 218 
N.  C., 511; 11 S. E. (2d), 547, and the defendant be apprised of the 
particular offense charged against him, a right guaranteed to him by the 
Constitution of North Carolina, Art. I, secs. 11 and 12. 

I f  the warrant had been drawn to cover an offense fall in^ within one " 
of the sections of the statute defining substantive offenses, decisions of - 
this Court would require that the charge in the warrant should describe 
the offense in  the language of the statute. Otherwise, the warrant would 
he defective. Should, then, there be no description where an alleged 
aider and abettor be charged? Manifestly, the Legislature, in using the 
words '(by any means whatsoever," did not so intend. 

But i t  is asserted in the majority opinion that this question has been 
decided in 8. v. Waggoner, 207 N. C., 306, 176 S. E., 566, contrary to 
contention of defendant. However, an examination of the record shows 
that, while it is true that the third count in the warrant there is the 
same as that here, each of the first two counts described offenses within 
the statutory descriptions of substantive offenses. Therefore, the war- 
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rant was not subject to motion to quash. And there was conviction on 
the second count. Hence, motion in arrest of judgment was not in order. 
Thus, the question here is not settled there. 

Furthermore, the challenge to the warrant is not answered by simply 
saying that the "warrant was drawn in the language of the statute and 
is sufficient in law." While it is a general rule prevailing in this and 
other jurisdictions that an indictment for a statutory offense is sufficient 
if the offense be charged in the words of the statute, 8. v. Jackson, 218 
N .  C., 373, 11 S. E. (2d), 149, the rule is without application where the 
words of the statute do not in themselves inform the accused of the 
specific offense of which he is accused so as to enable him to prepare his 
defense or plead his conviction or acquittal as a bar to further prosecu- 
tion for the same offense, as where the statute characterizes the offense 
in mere general or generic terms, or does not sufficiently define the crime 
or set forth all of its essential elements. I n  such situation the statutory 
words must be supplemented by other allegations which so plainly, intel- 
ligibly and explicitly set forth every essential element of the offense as 
to leave no doubt in the mind of the accused and the court as to the 
offense intended to be charged. 27 Am. Jur., 662; Ind. and Inf., sec. 
103; 50 C. J., 810-Prostitution, 25; S. u. Liles, 78 X. C., 496; 8. v. 
Bragg, 86 N.  C., 687; S. v. Deal, 92 K. C., 802; S. z3. Watkins, 101 
N.  C., 702, 8 S. E., 346; S. v. Whedbee, 152 X. C., 770, 67 S. E., 60; 
S. v. Ballangee, 191 N .  C., 700, 132 S. E., 795; S. v. Watkins, 200 
N.  C., 692, 158 S. E., 393; S. s. Cole, 202 N .  C., 592, 163 S. E., 594; 
IT. 8. v. Cruihhank, 92 U. S., 542, 23 L. Ed., 588, 2 Otto. (S. Ct.), 542; 
U. 8. v. Simmons, 96 U. S., 360, 24 L. Ed., 819; U. 8. v. C a d ,  105 
U.  S., 661; U. S. v. Hess, 124 U .  S., 483, 31 L. Ed., 516, 8 S. Ct., 571; 
Evans v. C. S., 153 U. S., 584, 38 L. Ed., 830, 14 S Ct., 934; Keck v. 
U.  S., 172 U. S., 434, 43 L. Ed., 505, 19 S. Ct., 254; Armour Packing 
Co. e. U .  S., 209 U. S., 56, 52 L. Ed., 681, 28 S. Ct., 428 

I n  50 C. J., 810, Prostitution, see. 25, speaking of prosecutions under 
that subject, it is stated : "As in other criminal prosecutions the indict- 
ment must state the offense with sufficient definiteness and certainty as 
fully to apprise accused of the charge against him. While it is ordi- 
narily sufficient to charge a statutory offense in the language of the 
statute, this rule is subject to the qualification that, where a more par- 
ticular statement of facts is necessary to charge the offense with such 
certainty, as will apprise the accused of the offense imputed to him, it 
must be made; and where the statute denounces the offense in generic 
terms, the indictment must go further in stating the offense than by 
merely using the language of the statute, and state the acts or facts 
falling within the general terms on which it is intended to rely for 
conviction." 
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This Court, in S. v. Watkins, 101 N. C., 702, 8 S. E., 346, in opinion by 
Merrimon, J., uses this language : "It is sufficient and proper, ordinarily, 
to charge statutory offenses in the words, or substantially the words, of the 
statute creating them, and especially is this so when the statute defines 
the offenses in words that have a technical or precise meaning, such as in 
themselves imply the offense, or the character and quality of the act or 
acts, or things that constitute it, or an essential ])art or essential parts 
of it. . . . This is so because the court can in such cases see and 
determine that an offense is charged in the indictment, and the accused 
will have such information in respect to i t  as will enable him to under- 
stand it, and make preparation for his defense, and as will enable him 
to plead former acquittal or conviction in case of snbsequent prosecution. 
. . . I t  is otherwise, however, when the words of the statute are not 
precise; but are uncertain or indefinite in their meaning, implying a 
multiplicity and variety of acts or things which may or may not consti- 
tute the offense in whole or in part. I n  such cases i t  is necessary to 
charge the facts that give specific character and significance to the acts 
charged to have been done, and as designated, with reasonable certainty 
in the statute cited, . . . in order that the court may see that the 
offense is charged and the accused may prepare for his defense . . . 
The act should be so specified and charged as to show that they mean 
what the statute intends . . . The court must flee that the offense is 
charged, and i t  and not the pleader must determine that the acts done 
constitute the offense denounced by the statute. . . . 9 )  

And in  S. v. Cole, supra, the Court, speaking through Adams, J., 
states: "As a rule it is enough to charge a statutory offense in the words 
of the statute. But this is not always true. I t  is sometimes necessary 
not only to pursue the technical language of the statute but to set forth 
the facts and circumstances which go to make up the offense. . . . 
I n  all criminal prosecutions every man has the right to be informed of 
the accusation against him; and the accusation must be definite. . . . 
'Every indictment is a compound of law and fact and must be so drawn 
that the court can, upon its inspection, be able to see the alleged crime,' 
8. v. Hathcock, 29 N. C., 52. This iu essential to a valid judgment. 
I11 explanation of the principle, Ruffin, C. J., used this significant lan- 
guage in S. v. Stanfon, 23 N. C., 424, 'Thus a statute may be so inaccu- 
rately penned that its language does not express the whole meaning the 
Legislature had; and by construction its sense is sxtended beyond its 
words, I n  such a case the indictment must contain such averments of 
other facts, not expressly mentioned in the statute, an will bring the case 
within the true meaning of the statute; that is, the indictment must 
contain such words as ought to have been used ir; the statute if the 
Legislature had correctly expressed therein their precise meaning. I n  
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S. v. Johmon, 1 2  N. C., 360, for example, i t  was held that, besides 
charging in the words of the act that the prisoner, being on board the 
vessel, concealed a slave therein, the indictment should have charged a 
connection between the prisoner and the vessel as that he was a mariner 
belonging to her;  because that was the true construction of the act. SO, 
where a statute uses a generic term, it may be necessary to state in the 
indictment the particular species in connection with which the crime was 
charged.' " And, after stating that similarly the principle was applied 
in 8. v. Farmer, 104 N.  C., 887, 10 S. E., 563, Adavu, J., continues, 
"These decisions exemplify the rule that an indictment may follow the 
language of the statute when the statute defines the offense and contains 
all that is essential to constitute the crime and to inform the accused of 
its nature; but if a particular clause in a statute does not set forth all 
the essential elements of the specified act intended to be punished, such 
elements must be charged in the bill," citing authorities. 

The Supreme Court of the United States, in U. S. v. Simmons, supra, 
uses this language: "Where the offense is purely statutory . . . it 
is 'as a general rule sufficient in the indictment to charge the defendant 
with acts coming fully within statutory description, in the substantial 
words of the statute, without any further expansion of the matter' . . . 
But to this general rule there is the qualification, fundamental in the 
law of criminal procedure, that the accused must be apprised by the 
indictment, with reasonable certainty, of the nature of the accusation 
against him, to the end that he may prepare his defense, and plead the 
judgment as a bar to the subsequent prosecution for the same offense. 
An indictment not so framed is defective, although it may follow the 
language of the statute." 

And, further, in U. S. v. Hess, supra, following the Cruikshank, 
Simmons. and similar cases. these headnotes e~itomize the decisions of 
the Court: "(1) I n  an indictment all material facts and circumstances 
embraced in the definition of the offense must be stated, or the indict- 
ment will be defective . . . (3 )  The language of the statute may be 
used in the general description of an offense, but it must be accompanied 
with such a statement of facts and circumstances as will inform the 
accused of the specific offense, coming under the general description, 
with which he is charged. (4) Such particulars are matters of sub- 
stance and not of form, and their omission is not aided or cured by the 
verdict." 

Furthermore, even though under the statute, C. S., 4623, a warrant or 
indictment shall be deemed sufficient in form if it express the charge 
against defendant in a plain, intelligible and explicit manner, and it is 
not to be held defective by reason of any informality or refinement if the 
matter appearing therein be sufficient to enable the court to proceed to 
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judgment, this Court, in the case of S. v. Ballaxgee, supra,  after refer- 
ring to opinions in S. v. Moses, 13 N .  C., 452, s.nd S. v. Gall imore,  24 
N. C., 372, stated: "In each of these cases i t  wail said in substance that 
the statute does not supply the omission of a distinct averment of any 
fact or circumstance which is an essential constituent of the offense 
charged. Every crime consists of acts done or omitted, and i t  is not 
sufficient to charge a defendant generally with the commission of a par- 
ticular offense (unless the form of the indictment is prescribed by stat- 
ute), but all the essential facts and circumstances must be set forth," 
citing cases. 

Moreover, defect in a warrant or bill of indictment is not cured by 
the statute which enables the defendant to call for a bill of particulars. 
C. S., 4613. This section applies only when further information not 
required to be set out in the indictment is desirable. The "particulars" 
authorized are not a part of the indictment. Request for bill of par- 
ticulars is addressed to discretion of the court. A bill of particulars 
therefore will not supply any matter which the indictment must contain. 
S. v. Long ,  143 N .  C., 670, 57 S. E., 349; S. c. Deal,  supra;  S. v. Cole, 
supra.  

For these reasons my vote is for reversal of ruling below on motion in 
arrest of judgment. 

STACY, C. J., and BARNHILL, J., concur in disse:nt. 

:ROBERT LUTTRELL, BY HIS NEXT B ~ I E ~ ,  G. W. BUTLER, v. CAROLINA 
MINERAL COMPANY. 

and 
A. L. LUTTRELL V. CAROLINA MINERA:L COMPANY. 

(Filed 23 January, 1942.) 

1. Negligence § la- 

In order to recover in a negligent injury action plaintiff must show 
failure on the part of defendant to exercise proper care in the perform- 
ance of some legal duty which the defendant owed the plaintiff under the 
circumstances in which they were placed, and that: such negligent breach 
of duty was the proximate cause of the injury. 

2. Negligence § 8- 
Proximate cause is that canse which produces the result in continuous 

sequence, and without which it would not have occurred, and one from 
which any man of ordinary prudence could hare foreseen that such result 
was probable under the facts as they existed. 
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3. Segligence 8 19a- 
Nonsuit is  properly entered upon the issue of negligence if plaintiff's 

evidence fails to establish that  defendant was guilty of negligence proxi- 
mately causing the injury, or if plaintiff's evidence establishes that the 
injury was independently and proximately produced by the wrongful act, 
neglect or default of an outside agency or responsible third person. 

4. Negligence $ 1 7 b  

What is  negligence is  a question of law, and when the facts are  ad- 
mitted or established, the question of negligence, as  well as  proximate 
cause, is for the determination of the court. 

5. Negligence 9 3- 
Persons having possession and control over dangerous substances, such 

a s  dynamite and other explosives, are under duty to  use a high degree of 
care commensurate with the dangerous cth'aracter of the article to prevent 
injury to others. 

6. Negligence 5 4f- 
Persons storing explosives on their property, although they have a 

legal right to do so. are  required to exercise care commensurate with the 
danger, and when the presence of children on the premises can be reason- 
ably anticipated, must exercise care in storing same to prevent injury to 
them, a greater degree of care being required in respect to children of 
very tender years than in regard to children of maturer years who them- 
selves may appreciate the attendant danger. 

7. Same--Evidence held insufficient a s  matter  of law to charge defendant 
with actual o r  implied knowledge that  children frequented premises. 

Evidence that plaintiff and other children were in the habit of playing 
around defendant's building on Sunday and that some of them on a few 
occasions had gone into the building, with evidence that on one occasion 
defendant's manager came to the premises on Sunday when boys were 
playing outside the building, is insuffic-ient as  a matter of law to charge 
defendant with knowledge, actual or implied, that children were in the 
habit of playing in the building, and therefore defendant -was not negli- 
gent in failing to anticipate invasion of the huilding by children who had 
no right to enter. 

8. Same-When explosives a r e  taken and carried away from building by 
children capable of understanding wrongful na ture  of their  act, a n y  
negligence i n  storing same is not  proximate cause of subsequent injury. 

These actions based on negligence, one instituted by a boy almost thir- 
teen years old and the other by the boy's father, were consolidated for 
trial. The evidence tended to show that several boys, including plaintiff, 
entered defendant's building on Sunday and took dynamite caps out of a 
tin box on an elevated shelf of a cupboard in the rear of the third floor, 
that the boys dirided t h ~  caps among them, and took them away with 
them, that  on the following morning plaintiff was attempting to get the 
contents of a cap out by picking ill i t  with a pin and that the cap ex- 
ploded, resulting in the injury in suit. The evidence further tended to 
shon. that plaintiff was a t  least average size and intelligent for his age. 
and plaintiff testified to the effect that he was familiar with dynamite 
caps and had knowledge of their dangerous nature although he did not 
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know that a cap would explode when picked with a pin, and that he knew 
it was wrong to take property of others and appropriate it to his own 
use, but did not think of it on the occasion in question. Held: Even con- 
ceding negligence on the part of defendant in the manner of storing dyna- 
mite caps under the circumstances adduced by the evidence, such negli- 
gence was not the proximate cause of the injury, since it was insulated 
by the intervening wrongful act of plaintiff himself, and neither plaintiff 
is entitled to recover. 

CLARKSON, J., not sitting. 

APPEAL by plaintiffs from Sink, J., a t  July  Term, 1941, of MITCHELL. 
Two civil actions to recover damages, in  the first for personal injury 

to Robert Luttrell, a minor, and in  the second for loss to A. L. Luttrell 
of services of his son, Robert Luttrell, allegedly resulting from actionable 
negligence of defendant-consolidated by consent in court below for 
purpose of trial. 

I t  appears to be uncontroverted that Robert Luttrell, having attained 
the age of 12 years on 7 October, 1939, suffered injury as the result of 
the explosion of a dynamite cap, which had been taken by him and his 
companions on the day before, that is, Sunday afternoon, 21 July, 1940, 
from a building used by defendant in connection with its mining opera- 
tions, known as the McKinney Mine, in Mitchell County, North Caro- 
lina; that this building, three stories high, is located on a mountain 
side, approximately 50 feet from a public road-the top story being on a 
level, or nearly so, with the road; that there is a chute in  said building, 
extending from a point several feet above the g ~ o u n d  below the first 
floor diagonally to the top floor; and that defendant kept dynamite caps 
in the building for use in connection with its minmg operations. 

The plaintiffs in their respective complaints allege in part:  (1) That 
agents of defendants, knowing, (1) that dynamite caps were "highly 
attractive to children," and "extremely dangerous to life and limb when 
possessed or played with by them," (2 )  "that large numbers of children 
including the plaintiff attracted by said mine and building and opera- 
tions habitually and customarily frequented and played upon the grounds 
immediately around said mine and building," and (3)  '(that such chil- 
dren pursuing their childish impulses would likely enter said building 
and take into their possession some of the shiny ;and attractive dyna- 
mite caps," ('negligently, carelessly, recklessly and in utter disregard of 
the rights and safety of plaintiff, left dynamite caps, which i t  was 
utilizing in its said business, loose in said building and plainly exposed 
to view, and a t  the same time negligently and carelessly left and per- 
mitted the doors and other vents and openings of said building to be and 
remain unlocked and unfastened so as to permit children to easily enter 
said building," and that plaintiff and his companions, so attracted to the 
place, and in accordance with their custom to congregate at  said mine 



N. C . ]  FALL TERM, 1941. $85 

LUTTRELL ,v. MINEEAL CO. 

and building for play, and being ignorant of dangerous nature of dyna- 
mite caps, and pursuing ((the childish instinct natural to children of such 
tender age," entered said building and one of them seeing "some shiny 
and attractive dynamite caps plainly exposed to view in said building, 
took several of them into his possession and divided the same among his 
playmates including this plaintiff," and that thereafter the plaintiff, 
while playing with one of said dynamite caps caused same to explode, 
and to seriously and permanently injure the plaintiff." 

Defendant, in answering the complaints, denies the allegations of 
negligence, and pleads trespass and contributory negligence of Robert 
Luttrell. 

Evidence for plaintiffs in the trial court tends to show these facts : 
On Sunday afteraoon, 21 July, 1940, Robert Luttrell, accompanied by 

four other boys, E d  Hice, age 1 3  years, Charlie Grindstaff, age 11 years, 
Tommy Burnett and Jack Burnett, returning from Sunday school at 
Black Mountain Church, went to the premises of the McKinney Mine 
to play. While there Charlie, Tommy, Ed, and Robert entered the 
building by way of the chute. Jack did not enter it. Robert testified: 
"We all went up the chute, one right over the other. We crawled up 
the chute, on our hands and knees, holding to the side. There were a 
lot of cracks in the wall and rafters sticking out, and we would stick 
our toes in the cracks and climb on up." He  further testified: "The 
lower end of the chute is about six or seven feet, maybe eight feet, off 
the ground, down where the stuff is put in the truck. . . . We 
climbed u p ~ t h e  muck pile and stepped over . . . on to the chute. 
The end of the chute stuck out . . . We went from the bottom of 
the chute up to the first floor level. Then we were confronted with an 
upright partition . . . I climbed over . . . After we got inside 
we saw a whole big lot of something like tar paper and machinery. We 
saw something looked like wheels or belt, I believe it was a belt, rolled 
up, and . . . some machinery." Charlie Grindstaff and Tommy 
Burnett reached the top floor first, got the dynamite caps and a coil of 
fuse, and on meeting Ed and Robert after they reached that floor, quoting 
Robert, "one of them said, ' w e  have got some caps' . . . I knew 
they meant dynamite caps. . . . They gave me the caps." Accord- 
ing to Ed, they also said: "We have got some dynamite caps and we 
will have some guns." 

I n  this connection Charlie Grindstaff testified : "Tommy Burnett was 
with me when I got the caps. Tommy got the fuse . . , There 
was a cupboard in the old building . . . in the extreme end of the 
room. I don't know how far it was from where we got off the chute 
back to where we got the caps out of the cupboard. About as far  as 
from here to the back end of the courthouse. . . . When I got up 
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on that third floor I walked back . . . length of the room to the 
cupboard. The door to the cupboard was not closed . . . The cup- 
board is 3y2 or 4 feet above the floor level. I had to reach up a little 
bit, I think, to get to the shelf. . . . The dynamite caps were on 
the shelf in the cupboard. . . . 1 saw the little tin box, the lid mas 
not on the box. . . . The fuse was on the shelf above where the 
caps were . . . We did not go straight back to the cupboard after 
we got off the chute . . . By the time we went to the cupboard and 
got back, Robert and Ed had got on the floor . . . where we were 
. . . Bobby Luttrell was a kind of leader among the boys when he 
would come down here. I gave him all the caps to divide. I gave them 
to him on top of the chute, right after I had come back from the cup- 
board. What I did was to go straight up to the cupboard and get the 
dynamite caps and fuse and come back down . . . A11 the caps I 
got were in the cupboard." Then the boys crawled out through a little 
door on the side of the building, and '(After that . . . crawled on 
down the muck pile and went on down there . . . drifted on toward 
the road . . . down the road," and cut the fuse into pieces, and 
divided the caps and pieces of fuse-Xobert getting three and Jack Bur- 
nett giving him two. 

Robert testified that he put the caps and fuse in his pocket, and went 
home. Charlie went with him and spent the night, and in his bedroom 
the next morning before breakfast, failing "to scratch out the contents" 
of one of them, with a burned match, because it was too blunt, he tried a 
pin, and the cap exploded, '(a big b-0-o-m," causing his injury. Right 
after this two dynamite caps with fuses inserted therein were found in 
Robert's bed. He testified: "I don't know how the fuses got in the caps 
. . . maybe I put them in there but I don't remember . . . when 
I got the caps they did not have any fuse in them. . . . I don't 
remember putting fuse in the caps but I guess I must have, but I don't 
remember. I guess the piece of fuse does fit right into the cap shell, the 
fuse is about as big as the hole." 

Plaintiff further offered evidence tending to slow that prior to 21 
,July, 1940, (1)  That dynamite caps had been seen in the building by 
both E d  Hice and Charlie Grindstaff. E d  Hice iestified: "I had seen 
them on an old belt that was there and in that little cupboard of a thing 
and scattered around in it. I had seen some over in the floor. I had 
seen some loose on the shelf, out of the little tin box. The best I can 
remember the tin box mas a kind of red. The box was open. I could 
see caps in it. I t  was about six months before this had happened that 
1 had seen them, and had noticed them before that." 

Charlie Grindstaff testified : "I had seen dynamite caps in that build- 
ing before . . . I don't know how long before g his time in July that 
I had seen them on the belt. I saw one or two caps lying around on the 
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floor and on the belt . . . in the same room where the caps were 
when we entered in July. . . . I don't believe I saw any caps any- 
where that day only on the shelf . . . on the side of the shelf in a 
box. I could see them standing on the floor. I took about 9 or 10 in 
my possession." 

Plaintiff further offered testimony regarding the children playing 
around the building. Robert Luttrell testified: "Prior to July 21, the 
date I was hurt, I had played a t  this building, . . . several times 
before, and before that I had worked there too, picking out mica . . . 
children were in the habit before that time of playing there . . . 
around the tipple and up on the muck pile . . . just a mountain of 
muck that you could walk on . . . right close to the building and 
you could walk up a great big old pile of muck . . . There was a 
way you could walk up the muck and get on the inside of the building 
or on the side of the building. I walked up there . . . we played 
there most every Sunday, this was Sunday afternoon . . . I have 
never been in this building before on Sunday, but we had played around 
on the muck pile and around there. I had not been in it before . . . 
I t  was on Sunday that I had played around it. I don't know whether 
any other day or not, I can't remember the days. I had never been in 
the building before that time." 

Ed Hice testified: "We had played at the place before. I do not 
know how many times we had played there, but I guess we had played 
there for almost a year. We would play there on Sundays because we 
all had to work through the week." 

Also, Charlie Grindstaff testified: "I had been in the building once 
before. That was on Sunday. I had never been in the building except 
on Sunday, nor any other boy so far as I know." 

Plaintiff further offered evidence tending to show that the doors of the 
building mere not kept locked, and that there were other ways to enter it 
than by the chute; that while the mine was in operation, nobody was 
there that day, nor was any work being done that day; that Mr. Burdett 
Thomas is the manager in charge of the work and of the building, and 
that on one Sunday when Ed Hice and other boys were playing at  the 
building, Mr. Thomas came to the mine. Ed testified: "We were on 
top of the big muck pile when he came up. We were not in the build- 
ing . . . I t  was on Sunday. When I saw him he was in the big 
road that comes right up over the dump. He  rode up in the car and 
backed and parked. He  got out of the car, . . . went out to the 
mine, and we just kept on playing. I don't know who was with him 
. . . he was not working that day." 

Evidence for plaintiff further tended to show these facts: Robert 
Luttrell, who was born and has resided in Chicago, has during several 
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summers visited his grandmother and step-grandfather at  their home in 
the neighborhood of McKinney Mine and on the road. that runs by that 
mine, and was on such a visit at  the time of his injury; prior thereto he 
had attended the public schools in  Chicago since he was old enough to 
go to school, and was in the seventh grade at the time. H e  had not 
made the honor roll all through the school course-did not make it a 
great deal of the time-missed i t  lots of times, His grades were not 
always above the average. Two or three times he had taken part in 
dramatics and plays in  school. I n  one he had taken the part of Alex- 
ander the Great, and knew who were such characters in history as 
Napoleon, Joan of Arc, Theodore Roosevelt, and "people like that," and, 
according to Charlie Grindstaff, "when he would come down here,'' he 
"was kind of leader among the boys." His height at  the time of the 
trial was sixty-seven inches. H e  had had experience in shooting fire- 
crackers, and knew they exploded. H e  had shot 22 long shells in a 
22 rifle. He  had been hunting with a man who had a gun and shot 
shells. H e  had played around the mines "with. the boys" for several 
years when he was down here. His grandparents resided "right in the 
mining section,'' there being three or four mines right close to the Mc- 
Kinney M i n e w h e r e  dynamite and dynamite caps were used. He  had 
heard dynamite shooting all around in that community, and knew that 
he should run, and did run, when he heard the man holler "Fire in the 
hole." H e  knew what a dynamite cap is, and that i t  would explode when 
fuse is attached to it and lighted-but, he says, he did not know that 
picking into a cap with a pin would cause it to explode. He  testified 
that the dynamite caps he had were the same kind that Ed Hice shot two 
Sundays before-he and others having stated that Ed, or some one of the 
boys with him two Sundays before, had gotten from the building in 
question a dynamite cap, and had shot i t  with a "b-o-o-m." H e  also 
testified: "I knew that they (the caps) belonged to the people that 
owned the property in the mill building. I knew they were not mine 
. . . Yes, I am old enough to know that it was wrong to take prop- 
erty that belongs to somebody else and appropriate it to my own use, but 
I hadn't thought about it." 

From judgment as of nonsuit at  close of plaintiff's evidence, plaintiffs 
appeal to Supreme Court and assign error. 

George L. Greene and  George M.  Pri tchard for plaintif fs,  appellants.  
S m a t h e r s  & Meek ins  and  W.  C. B e r r y  for defendant ,  appellee. 

WINBORNE, J. Considering the evidence on this appeal in the light 
most favorable to plaintiffs, and giving to them the benefit of every rea- 
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sonable inference therefrom, we find no error in the judgment below- 
the challenge to the correctness of which constitutes in the main tbe 
debate on the appeal. 

The question: I s  there evidence of actionable negligence sufficient to 
take th; case to the jury? 

I n  an action for recovery of damages for injury resulting from action- 
able negligence the plaintiff must show: (1) That there has been a 
failure on the part of defendant to exercise proper care in the perform- 
ance of some legal duty which the defendant owed the plaintiff under 
the circumstances in which they were placed; and (2) That such negli- 
gent breach of duty was the proximate cause of the injury, a cause that 
produced the result in continuous sequence, and without which it would 
not have occurred, and one from which any man of ordinary prudence 
could have foreseen that such result was probable under the facts as they 
existed. W h i t t  v. Rand,  187 N .  C., 805, 123 S. E., 84; Murray 2) .  R .  R., 
218 N .  C., 392, 11 S. E. (2d), 326; Mills v.  Moore, 219 N .  C., 25, 12 
S. E. (2d), 661; Mitchell v. Melts, post, 793. See, also, Stephens v. 
Lumber Co., 191 N .  C., 23, 131 S. E., 314. 

I f  the evidence failed to establish either one of the essential elements 
of actionable negligence, the judgment of nonsuit must be affirmed. 
Mitchell v. Melts, supra. 

Also, the principle prevails in this State that what is negligence is a 
question of law, and when the facts are admitted or established, the 
court must say whether it does or does not exist. "This rule extends and 
applies not only to the question of negligent breach of duty, but also to 
the feature of proximate cause." Hoke,  J., in Hicks v. M f g .  Co., 138 
N .  C., 319, 50 S. E., 703; Russell 2). R .  R., 118 N .  C., 1098, 24 S. E., 
512; Clinard v. Electric Co., 192 N .  C., 736, 136 S. E., 1 ;  Murray c. 
R .  R., supra; Reeves v.  Staley, ante, 573. 

I n  Lineberry v. R. R., 187 N .  C., 786, 123 S. E., 1, Clarkson, J., said: 
"It is well settled that where the facts are all admitted, and only one 
inference may be drawn from them, the court will declare whether an 
act was the proximate cause of the injury or not." 

Furthermore, it is proper in negligence cases to sustain a demurrer to 
the evidence and enter judgment as of nonsuit, "1. When all the evidence 
taken in the light most favorable to the plaintiff, fails to show any 
actionable negligence on the part of the defendant . . . 2. When it 
clearly appears from the evidence that the injury complained of was 
independently and proximately produced by the wrongful act, neglect, or 
default of an outside agency or responsible third person . . ." Smi th  
v. S ink ,  211 N .  C., 725, 192 S. E., 108, and cases cited. See, also, Boyd 
v.  R .  R., 200 N.  C., 324, 156 S. E., 507; Powers v. Sternberg, 213 N .  C., 
41, 195 S. E., 88; Butner v. Spease, 217 N.  C., 82, 6 S. E. (2d), 808; 
Murray v. R. R., supra. 
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"The degree of care required of persons having the possession and 
control of dangerous explosives, such as firearms or dynamite, is of the 
highest. The utmost caution must be used in their care and custody, to 
the end that harm may not come to others upon coming in contact with 
them. The degree of care must be commensurate with the dangerous 
character of the article." J f a f t s o n  T .  R. R., 95 Minn., 477, 70 I,. R. A., 
503, approved in B r i t t i n g h a m  11. Stad iem,  151 N. C., 299, 66 S. E., 128; 
W o o d  v. iMcCabe, 151 N.  C., 457, 66 S. E., 433, and to like effect in 
Barne t t  v. Mills ,  167 N .  C., 576, 83 S. E., 826; Krachanake v. M f g .  Co., 
175 N.  C., 435, 95 S. E., 851; Stephens v. L u m b w  Co., supra. 

Though the extent of the precautions which a reasonably prudent 
person would take to avoid injury in the case of a child is affected by 
the child's appreciation of the danger incident to the handling of explo- 
sives, and hence, liability may exist in the case of a child of tender 
years which would not exist in the case of a child of more mature years, 
it is well settled that one who keeps or uses explosives owes a duty, espe- 
cially to young children who cannot be expected to know and appreciate 
the danger, to exercise care commeilsurate with the danger to prevent 
injury to children who may have access to, or come in contact with, 
explosives. Thus it has been broadly stated that it is a breach of duty 
to leave or to store explosives accessible to children who are lawfullg on 
the premises-or whose presence there should be anticipated. 22 A&-. 
Jur., 139. See, also, Annotations in 43 A. L. R., 435, 49 A. L. R., 160, 
and 100 A. L. R., 452. 

I n  the present case there is no allegation or evidence of the existence of 
any relation between Robert Luttrell and defendant, out of which any 
peculiar duty arose with respect to conditions in the building where the 
dynamite caps were stored, as would be in the case of master and servant. 
The dynamite caps were used by defendant as a legitimate agency in the 
prosecution of the lawful business of mining in thl: mountains of Mitchell 
County. They were stored in a tin box on an elevated shelf of a cup- 
board placed in the rear of the third floor of a mountain side building in 
use bfdefendant in carrying on its mining business, except on sundays. 
The defendant had the right to store dynamite caps in such building on 
its own land. But in view of the explosive n a t ~ r e  of dynamite caps it 
owed a duty to children, who might lawfully go into the building where 
the dynamite caps were stored, or whom it might reasonably anticipate 
would do so, to exercise commensurate care in protecting them from 
exposure to dangers incident to the dynamite caps when improperly 
handled. Hence, if defendant knew, or was charged with implied knowl- 
edge, that children were in the habit of playing in and around the build- 
ing, the question as to whether it had properly safeguarded the dynamite 
caps would ordinarily be a question for the jury. But where the evi- 
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dence shows that defendant had no actual knowledge that children were 
in the habit of playing around the building, and where the evidence fads 
to show that children so habitually played in and around the building, 
as to charge defendant with knowledge of their usual presence on the 
premises, it is not charged with duty of anticipating that children would 
trespass upon its premises, and take and carry away dynamite caps. 

While in the case in hand there is evidence that plaintiff and other 
children were in the habit of playing around the building on Sundays, 
and that some of them on a few occasions had gone into the building, the 
evidence is insufficient to show that defendant had actual or implied 
knowledge of such habit. The only evidence is that when on one Sunday 
the manager in charge of the work and of the building came to the mine 
E d  Hice and other boys were on the dump pile on the outside of the 
building. This is insufficient, as a matter of law, to charge defendant 
with knowledge that children were in the habit of playing there. There- 
fore, defendant is not negligent in failing to anticipate invasion of its 
building by children, who had no right to enter. And, while the place 
from which the dynamite caps were taken indicates caution and circum- 
spection in storing them, it is immaterial whether defendant had prop- 
erly safeguarded them. 

But if it be conceded that there is evidence of negligence on the part 
of defendant in storing dynamite caps in the manner and under the 
circumstances shown in the evidence, mas such negligence the proximate 
cause of the illjury to plaintiff, Robert Luttrell? 

The answer is "No," as in Stephens v. Lumber Co., supra. 
The injury to plaintiff here, as there, did not occur in defendant's 

building, while he and the other boys were in the act of taking the 
dynamite caps here, powder there, but here it occurred after plaintiff 
had carried them down the road for division with the others, and had 
divided them, and after he had carried a part of them home and kept 
them all night, and not then until he undertook to remove the contents 
of one of them by picking in it with a pin. The explosion of the cap 
was not caused by any act of omission or commission of defendant. 
Too, it was the explosion of the cap and not its presence in the defend- 
ant's building, or in the manner in which it was stored, that caused the 
injury. I f  the cap had remained in the box on the shelf of the cupboard 
in the back of the building on the third floor, where defendant had stored 
it, and where defendant reasonably contemplated it would remain, no 
harm would have come to plaintiff. Further, if plaintiff, Robert Lut- 
trell, had been an adult, no contention could or would be made that his 
injury was caused by act of defendant, or that defendant is liable to him 
therefor. His  injury was due to his own wrongful act in taking and 
carrying away the dynamite caps, and to his own carelessness in picking 
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into the cap with a pin. Hence, if defendant were negligent in storing 
the dynamite caps in the building, the connectton between such act on 
the part of defendant and the injury to plaintiff was broken by an inter- 
vening cause, to wit, the act of plaintiff. Therefore, unless it can be 
held that the plaintiff, Robert Luttrell, by reason of his age, cannot be 
held in law responsible for his acts in taking the dynamite cap and 
exploding it, plaintiffs' contention that the negligence of defendant, if 
such be conceded, was the proximate cause of the injury to Robert Lut- 
trell, cannot be sustained. 

While Robert Luttrell says that he did not know that a dynamite cap 
would explode when its contents were picked with a pin, the evidence 
manifests his knowledge of the dangerous nature of dynamite caps, and 
his familiarity with their use. Furthermore, the evidence shows him to 
be at least of average size and intelligence for a boy of his age-not 
quite thirteen years. The evidence shows him to be of such age and 
intelligence as to know and understand that the dynamite caps did not 
belong to him, and, even though he says that he did not think of it at  
the time, he admits that he knew it was wrong to take property of others, 
and to appropriate it to his own use. 

"Notwithstanding the fact that the person injwed is a child, neverthe- 
less, to impose liability, defendant's act must have been the proximate 
cause of the injury. So where explosives are wrongfully carried away 
from the place in which they are stored, by children capable of under- 
standing the wrongful nature of their act, the negligence in keeping or 
storing cannot be regarded as the proximate cause of a subsequent injury 
to the child or other children by their use, where defendant has done 
nothing to invite or provoke the act of the chi:'d and there is nothing 
in the circumstances which would cause it to be foreseen. 25 C. J., 187," 
quoted in Stephens v. Lumber Co., supra, where cases are cited. Such 
is the case in hand. 

Other assignments are found to be without merit. 
The judgment below is 
Affirmed. 

CLARKSON, J., not sitting. 
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MRS. ROBERT L. MITCHELL, JR., ADMINISTBATRIX OR ROBERT L. MITCH- 
ELL, JR., DECEASED, V. LAWRENCE MELTS -4ND FLORENCE MELTS, 
T/a MELTS BAKERY AND S. W. HENDRIX. 

(Filed 23 January, 1942.) 

1. Death g 7- 
In  an action for wrongful death based upon negligence plaintiff must 

show failure on the part of defendant to exercise proper care in the per- 
formance of some legal duty which the defendant owed plaintiff's intes- 
ta te  under the circumstances in which they were placed, and that  such 
negligent breach of duty was the proximate cause of the injury which 
caused death. 

2. Negligence g 8- 
The proximate cause of a n  injury is that cause which produces the 

result in continuous sequence and without which i t  would not have oc- 
curred, and one from which any man of ordinary prudence could have 
foreseen that such result was probable under all  the facts a s  they existed. 

3. Trial 8 24- 
In order to resist nonsuit, plaintiff must offer legal evidence tending 

to establish every material fact necessary to support a verdict, and evi- 
dence which leaves any one of them in mere speculation or conjecture is 
insufficient. 

4. Negligence g 1Da- 
In  negligence actions, nonsuit must be sustained if plaintiff's evidence 

fails to establish either negligence or  proximate cause. 

5. Negligence 9 l 7 b :  Trial g l9-- 
Whether there is enough evidence to support a material issue is n 

question of law. 

6. Automobiles g 12d- 
In  determining whether the scene of a n  accident in a municipality is 

in a residential or business district o r  neither, the character of the prop- 
erty along an intersecting street, although within 300 feet of the accident, 
should not be considered, since such property is not "contiguous" thereto. 

I n  determining whether the scene of an accident is in a residential or 
business district or neither, ordinarily, only the character of the property 
fronting on both sides of the street in the particular block in which the 
accident occurs can be considered, since the character of the property 
fronting on one block may be entirely different from that fronting up011 
the adjoining block. 

8. Same-- 
Uncontradicted testimony that only two business buildings front on the 

street in the block in which the accident occurred and that  both of them 
together comprise not more than 40 feet frontage, establishes a s  a matter 
of law that the locus in quo is not a business district a s  defined by 
statute. Public Laws 1939, ch. 275, sec. 1 ( a ) .  
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Where the evidence establishes that  the scene of the accident was not 
in a business district a s  defined by statute, and there is no evidence that  
defendants' vehicle was being driven in excess of 20 miles an hour, 
whether the accident occurred in a residential dilstrict a s  defined by Public 
Laws 1939, ch. 275, sec. 1 ( d ) ,  is immaterial, since such speed does not 
violate the statutory restriction. Public Laws 1!337, ch. 407, sec. 103. 

10. Automobiles 5 18f- 
Testimony that  defendants' vehicle was traveling a t  least 20 miles an 

hour but less than 30, that  the witness did not know how much more than 
20 miles, that his estimate was guesswork, and that he could not say how 
much more than 20 miles an hour the vehicle was traveling, amounts to 
no more than that the speed of the car was 20 miles a n  hour, since if the 
witness does not kiloW how much the car was exceeding a speed of 20 
miles an hour the jury should not be permitted to hazard a guess on his 
testimony. 

11. Automobiles 8 17- 

The mere fact of the skidding of an automobile does not in itself estab- 
lish negligence, the doctrine of re8 ipsa loquitur being inapplicable. 

12. Negligence 8 17a- 
Negligence is  not to be presumed from the Incare fact of injury. 

13. Automobiles 8 18g-Failure to set: pedestrian laoes not  establish negli- 
genre i n  absence of evidence t h a t  driver could or should have seen him. 

Plaintiff's evidence tended to show that  defendants' truck was being 
operated about 20 miles an hour in a municipality outside of a business 
district, and hit intestate as  he was crossing the street, and that the driver 
of the truck failed to see intestate before striking him. Held:  I n  the 
absence of evidence a s  to when intestate got on the street, how long he 
had been on the street before he was struck, and where he was or what 
he was doing just before he was  truck, defen~iants' motion to nonsuit 
was properly allowed, since the evidence fails to establish excessive speed, 
and the fact that the driver did not see intestate is insufficient to estab- 
lish negligence in the absence of evidence that  intestate was in a position 
where the driver of the truck could or should have seen him. 

APPEAL by  plaintiff f r o m  Pless, J. ,  a t  19  Ma),  1941, Civil Term, of 
GUILFORD. 

Civil action to  recover f o r  alleged wrongful  death. C. S., 160-161. 
Plaint i f f ,  i n  her  complaint,  alleges: (1) T h a t  a t  about 'i :40 p.m. on 

26 September, 1940, her  intestate, Robert  L. Mitchell, Jr., while i n  the  
act  of crossing Walker  Avenue i n  the city of Greensboro, N o r t h  Carolina, 
f r o m  south t o  north, and  when he h a d  gotten nearly across, he  was 
stricken and  fatal ly  in jured  b y  a Dodge truck, owned b y  defendants 
Lawrence Melts and  Florence Melts, partners, t r ad ing  as Melts Bakery, 
operated by defendant S. W. Hendr i s ,  t r a d i n g  westwardly along Wal -  
ker  Avenue, while he, said Hendrix,  agent and  chauffeur of said partners  
t rad ing  as aforesaid, was "in the  prosecution of their  business and  act ing 
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within the scope of his authority," as the proximate result of the negli- 
gence of said Hendrix, in that he drove said Dodge truck upon the high- 
way, ( a )  carelessly and heedlessly, in willful and wanton disregard of 
the rights or safety of others and without due caution and circumspection 
and a t  a rate of speed and in a manner so as to endanger the life of 
intestate of plaintiff and other persons on the highway, in violation of 
law; (b) at  a speed greater than was reasonable and prudent under the 
conditions existing a t  the time in violation of the statute, Michie's Code, 
1939, see. 2621 (288) ; (c) though he saw, or ought to have seen, plain- 
tiff's intestate crossing Walker Avenue, he failed (1)  to give him any 
warning of the approach of said truck by sounding a horn or other 
device, and (2) to exercise proper precaution upon observing the intestate 
upon the street, in violation of the statute, Michie's Code, 1939, see. 2621 
(320) ; and (d) failed (1) to keep a proper lookout for intestate, and 
(2)  to exercise reasonable care to avoid striking him after seeing him 
crossing the street. 

Defendants deny plaintiff's allegations of negligence against them, and 
plead negligence of intestate in bar of plaintiff's right to recover herein. 

I n  the trial court evidence for plaintiff tends to show substantially 
these facts : On 26 September, 1940, about 7 :40 p.m., Robert L. Mitchell, 
Jr . ,  intestate of plaintiff, while going from south side to north side of 
Walker Avenue, west of its intersection with Spring Street and the 
Cape Fear and Yadkin Valley Railroad, in the city of Greensboro, North 
Carolina, was stricken by a truck of defendant Florence Melts, trading 
as Melts Bakery, and operated by defendant S. W. Hendrix, as agent, 
and on business of said bakery, traveling west on the north, or its right- 
hand side of Walker Avenue. 

Walker Avenue runs in general direction of east and west. I t  is 
thirty-two feet wide and is straight for several hundred feet. Spring 
Street runs in general direction of north and south. The Cape Fear 
and Yadkin Valley Railroad track crosses said intersection on diagonal 
course from southeast corner of the intersection to northwest corner 
thereof. Edgeworth Street is the next street to the east, and Cedar 
Street is next to, west of, and paralleling Spring Street, and crossing 
Walker d ~ e n u e .  The blocks are approximately three hundred feet. 
There are stop signs on Spring Street, both north and south of Walker 
Arenue. There is a red caution light on Walker Avenue, about the 
middle and orer the intersection, that flashes red on Spring Street, but 
"it is not a stop and go sign." Whether the arenue is marked with 
"pedestrian aisle," the evidence fails to disclose. On the north side of 
the avenue, west of the railroad right of way, and about one hundred to 
one hundred fifty feet therefrom, there is located the I rory Store with a 
series of lights on what is known as a canopy, which give "a very bright 
light." 
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Regarding the situs of the accident: The witness Jas. P. Patten, who 
was sitting facing southeast in the front room of his home, which fronts 
north, on the southwest corner of Walker Avenue and Spring Street, 
testified, that "hearing brakes" he threw back the curtain and shade and 
"just a t  the split second" saw the car traveling westward hit intestate; 
that at  that time intestate was approximately ten feet from the west rail 
of the railroad track, and five feet from the north curb of Walker Ave- 
nue; that though he "would not be exactly sure" he would say that the 
car went "approximately thirty-five feet before it came to a stop"; and 
that the body fell, near the curb, about fifteen feet beyond the car. 

On the ather hand, the witness L. G .  Edwards, who, traveling south on 
Spring Street, had stopped for the traffic, including the truck, to go by, 
testified: "I will say i t  is around fifty or fifty-five feet west of the west 
curb line of Spring Street where the impact occurred," and the body was 
lying in the street about twelve or fifteen feet in front of the truck. 

The witness, M. S. Robinson, city traffic officer, testified, that he 
arrived after the accident had happened and the body removed; that on 
the north side of the center of Walker Avenue, well on the right pro- 
ceeding west, and beginning at  about the west rail of the railroad, at  a 
point approximately in  line with the west curb of Spring Street, if 
extended across Walker Avenue, there were light parallel skid marks west 
for twenty feet, then a break with no such marks for about the same 
distance, then heavy parallel skid marks for nine feet, then at  the length 
of a car, fifteen feet further, a little closer to the curb than the skid 
marks, water had leaked from the radiator, and fifteen feet further on, 
over toward and still closer to the curb was a bloocl spot where the body 
had come to rest; that the total distance from where the marks started 
to the water spot was sixty-four feet, and to the blood spot seventy-nine 
feet; that the right-hand skid marks, going west, were parallel to and 
within seven feet of the north curb; and that he found no marks of any 
other kind made by this truck, other than those described. 

There was evidence tending to show that the right headlight of the 
truck was broken and that the radiator and grill work of it were pushed 
in, and that the right shoulder, hip and back of intestate were struck; 
and that "his right arm was crushed to a pulp, . . . he had internal 
injuries . . . the back of his head and right side of his temple 
. . . hurt . . . the right side of his head was crushed.'' H e  died 
four hours later. 

Regarding question as to whether the accident occurred in a business 
or in a residential district: The witness Robinson, traffic officer, de- 
scribed the conditions in detail, in substance, as follows: (1) As to 
Walker Avenue: (a )  On the north side and within one hundred fifty 
feet west of the intersection, there is no business house except the Ivory 
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Store and a vacant store, the two having total frontage of not more than 
forty feet. The Ivory Store is from one hundred to one hundred fifty 
feet west of the railroad right of way. From it and the vacant store 
west it is residential, and on the same side, east of the intersection and 
within one hundred fifty feet therefrom there are three business places, 
an antique shop, a store and a garage, fronting sixty to seventy feet and 
from there on to Edgeworth Street about 200 feet it is vacant or resi- 
dential. (b)  On the south side and within one hundred fifty feet west 
of the intersection "there is nothing except residences . . . about 
equally spaced"; and on same side east of the intersection, beginning 
thirty or forty feet from the intersection, there are the McClamroch 
building, a feed store with frontage of about forty feet, and a little service 
station-it' is "solidly business property." 

( 2 )  As to Spring Street: ( a )  On the east side north of the inter- 
section after passing business building which faces on the north side of 
Walker -4venue and runs back seventy-five feet, it is residential for the 
remainder of the distance of one hundred fifty feet. On same side south 
of the intersection there is no place of business or business establishment 
within one hundred fifty feet from the fifty or sixty feet frontage occu- 
pied by the Worth Distributing Company. (b)  On the west side north 
of the intersection only about twenty feet of one hundred fifty feet adja- 
cent thereto is used for business and the rest is residential; and on the 
same side south of the intersection, it is "purely residential all of the 
way." 

Summarizing, this witness said: "You asked me, after I have gone 
over all the approaching intersecting streets at  this point, from every 
angle of it within one hundred fifty feet of this intersection, i t  is more 
residential in each direction than business. I n  every direction i t  would 
be more than fifty per cent residential." Then, on re-direct examination, 
the witness states : "Beginning at a point twenty feet west of the railroad 
and extending back eastward three hundred feet there are no residences 
facing Walker Avenue. Within that three hundred feet . . . there 
are four business dwellings on the north side and three on the south side 
. . . McClamroch, Smith Company, the feed store and the service 
station. I n  that area you have just directed there are as many or as 
much as seventy-five per cent of the places occupied by business dwell- 
ings." 

Regarding speed of truck: The witness L. G. Edwards, as above stated, 
traveling in an automobile south along Spring Street, testified: "As I 
came to the intersection of the two streets I pulled up to Walker Avenue 
and stopped for the traffic to go by. I saw Melts Bakery truck pass and 
just as it passed I heard the impact. I do not recall that I heard a 
horn blow. I was close enough to hear . . . Of course they do 
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blow, and I did not pay any attention if i t  blew. . . . As the 
. . . truck passed in front of me, I was on the side view of i t  and it 
is somewhat guesswork . . . say it was going about twenty miles or 
more an hour. I t  was not going over thirty, and :C think between twenty 
and thirty would be about right." Then, continuing, on cross-examina- 
tion, "If I had to fix a speed that conformed to may best opinion . . . 
the speed of the . . . truck when it crossed t h ~ t  intersection . . . 
well, i t  is like I said, Mr. Boren, i t  was a side view. I was sitting on 
the side where i t  was going to the right in front of me and it looked like 
as it dashed by that it was about twenty or maybe a little more . . . 
I don't know about that . . . i t  was not over thirty, but I do think i t  
was twenty. I think it was going at  least twenty miles an hour, and 
don't think it was going over thirty . . . I will not say because, 
honestly, I don't know. I had a side view of i t  . . . I do think 
it was going twenty and may have been going a little more." Then, on 
re-direct examination, "I think i t  was going as much as twenty, and 
don't think i t  was going thirty . . . between twenty and thirty, I 
would say." 

As to traffic conditions: While the witness Edwards testified that he 
stopped on Spring Street to let traffic proceeding east and west along 
Walker Avenue go by, the witness E .  1,. Robbins testified that he was in 
his automobile about at  intersection of Cedar Street, and Walker Avenue, 
a block three hundred feet west of where the accident happened, traveling 
east on the avenue; that there was no car immediately ahead of him at 
the time and the road was pretty clear; and that the first thing he noticed 
was when he heard the impact and saw the headliyhts go out; that his 
car and the truck were the only two vehicles in the block; that he did not 
hear any horn blow; that he would not say that it did not blow, that he 
does not remember hearing i t ;  that it was dark enough to have lights on 
automobile, "and the cars traveling on Walker Avenue did have all 
lights on." 

The witness J. W. Gaither, arriving after the accident, testified : "I 
did not pay any particular attention to the front end of the truck other 
than the right headlight was out." 

The plaintiff, Mrs. Mitchell, testified that, at  the hospital that night, 
defendant Rendrix, in presence of defendant Florence Melts, told her 
"he was sorry that he had hit him but he said he did not see him until 
he hit him." 

Further, the witness R. M. Brooks testified that, at  hospital, Mrs. 
Melts said, "I am sorry it happened . . . what was he doing in the 
street?" and asked Hendrix if he saw him, and he said: "No, I am very 
sorry it happened. I did not see him until I had run into him." (This 
testimony was admitted only as against defendants Florence Melts and 
S. W. Hendrix.) 
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From judgment as in case of nonsuit as to each and all defendants at  
close of plaintiff's evidence, plaintiff appeals to Supreme Court and 
assigns error. 

Frazier & Frazier  for plaintiff ,  appellant. 
Hines  & Boren  for defendant, appellee. 

WINBORNE, J. When the evidence shown in the record, portraying the 
factual situation surrounding the death of plaintiff's intestate, is taken 
in the light most favorable to plaintiff, and giving to him the benefit of 
every reasonable inference therefrom, we are of opinion that plaintiff 
fails to show actionable negligence. 

I n  an action for recovery of damages for wrongful death resulting 
from actionable negligence, the plaintiff must show : First, that there 
has been a failure on the part of defendant to exercise proper care in the 
performance of some legal duty which the defendant owed plaintiff's 
intestate under the circumstances in which they were placed ; and, second, 
that such negligent breach of duty was the proximate cause of the injury 
which produced the death-a cause that produced the result in continuous 
sequence, and without which it would not have occurred, and one from 
which any man of ordinary prudence could have foreseen that such 
result was probable under the facts as they existed. TYhitt v. R a n d ,  187 
N .  C., 805, 123 S. E., 84; J lurray  v. R. R., 218 N. C., 392, 11 S. E. 
(2d), 326; Mills v. Moore, 219 N.  C., 25, 12 S. E. (2d), 661, and cases 
cited. W h i t e  v. Chappell,  219 N.  C., 652, 14 S. E .  (2d), 843; Reeves 
v. Staley,  ante, 573. 

There must be legal evidence of every material fact necessary to sup- 
port a verdict, and the verdict "must be grounded on a reasonable cer- 
tainty as to probabilities arising from a fair consideration of the evi- 
dence, and not a mere guess, or on possibilities." 23 C. J., 51; S. z.. 
Johnson,  199 N.  C., 429, 154 S. E., 730; D e n n y  v. Snow,  199 N .  C., 773, 
155 S. E., 874; Shuford  V. Scrugqs, 201 N.  C., 685, 161 S. E., 315; 
Rountree v. Fountain,  203 N ,  C., 381, 166 S. E., 329; A l l m a n  v. R. R., 
203 N. C., 660, 166 S. E., 891; Cwmmings zq. R. R., 217 N. C., 127, 
6 S. E .  (2d), 837; Mercer v. Powell,  218 N.  C., 642, 1 2  S. E. (2d), 227; 
X i l l s  v. iWoore, 219 N.  C., 25, 12 S. E. (2d), 661. 

I f  the evidence fail to establish either one of the essential elements of 
actionable negligence, the judgment of nonsuit must be affirmed. Whether 
there is enough evidence to support a material issue is a matter of law. 
Mills c. Moore, supra. 

At the outset: I s  there evidence in instant case that defendant's truck 
was being operated in violation of the speed limit 2 The answer to this 
question is dependent upon whether the accident occurred in a business 
district or in a residential district. 
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A business district as defined in subsection ( a )  of section 1 of chapter 
275, Public Laws 1939, is "The territory contiguo~is to a highway where 
seventy-five per cent or more of the frontage thereon in a distance of 
three hundred (300) feet or more is occupied by buildings in use for 
business purposes." 

A residential district, as defined in  subsection i d )  of said section of 
said Act is "The territory contiguous to a highway not comprising a 
business district, where seventy-five per cent or :more of the frontage 
thereon for a distance of three hundred (300) feet or more is mainly 
occupied by dwellings, or by dwellings and buildings in use for business 
purposes.') 

"Contiguous," as defined by Webster, means "in actual contact; touch- 
ing; also, near, though not in contact; neighboring; adjoining; near in 
succession." Hence, the phrase "territory contiguclus to a highway," as 
used in the statutes above, simply means the land lying along and ad- 
joining and on either one or both sides of a highway. Manifestly, 
however, as so used, the term does not include the adjoining land covered 
by a crossing highway. Thus, that part of a highway comprising an 
intersection may not properly be considered in applying the statute to 
any given locality. To be a business district at  least seventy-five per 
cent of the frontage of the territory contiguous to a highway in a dis- 
tance of three hundred feet must be occupied by buildings in use for 
business purposes. Public Laws 1939, chapter 275, section 1 (a).  To 
be a residential district two things must concur : (1 ) The territory con- 
tiguous to a highway must not comprise a business district as defined by 
the statute. (2)  At least seventy-five per cent of the frontage of the 
territory contiguous to the highway for a distance of three hundred feet 
71' more must be mainly occupied by dwellings, or by dwellings and 
buildings in use for business purposes. Public Laws 1939, chapter 275, 
section 1 (d) .  

T t e  question then arises as to how the three hundred feet referred to 
in the statutes shall be measured. Pertinent to situation in hand, as 
cities and towns are usually laid off into streets and blocks, and as inter- 
sections are not within the purview of the statutes, the particular blocks 
contiguous to the street on which an accident occurs may be said to 
properly comprise the territorial limits within which to measure the 
three hundred feet specified in the statute. Certainly a proper admeas- 
urement including a street intersection would be improper. I t  is con- 
ceivable, and in observation it is a fact, often, that the frontage in one 
block may be wholly occupied by buildings in use for business purposes, 
while in the very next block the whole frontage niay be occupied by 
dwellings, or by dwellings and buildings in use for business purposes, or 
not occupied at  all. 
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I n  the present case the accident admittedly having occurred on Walker 
Avenue west of its intersection with Spring Street, we are of opinion and 
hold that the occupancy of the territory in the blocks contiguous to that 
particular section of that avenue affords the answer to the question as 
to whether the accident occurred in a business district, or in a residential 
district, or in neither. Whatever may be the occupancy of the frontage 
contiguous to that section of Walker Avenue east of the intersection with 
Spring Street, or of those sections of Spring Street north and south of 
the intersection is impertinent to the inquiry. 

The evidence is undisputed that all of the frontage, in the blocks or 
territory contiguous to that part of Walker Avenue west of the inter- 
section where the accident occurred, is residential, except that on the 
north side occupied by the Ivory Store and the vacant store, not more 
than forty feet in all. Unquestionably a business district as defined by 
the statute does not exist there, and we so hold as a matter of law. 
Whether the evidence pertaining to residential occupancy is sufficient 
for a finding that a residential district, as defined by the statute, exists 
there. is immaterial in view of the evidence as to the speed of the truck. 

I t  is provided in section 103 of chapter 407 of Public Laws 1937, that 
no person shall drive a vehicle on a highway at a greater rate of speed 
than is reasonable and prudent under the conditions then existing; that 
where no special hazard exists the speed of twenty miles per hour in any 
business district or twenty-five miles an hour in any residential district 
shall be lawful. 

Here, there is no evidence that the truck was being operated in viola- 
tion of this statute. 

While the witness Edwards testified that the speed of the truck was at  
least twenty miles per hour and not over thirty miles, his testimony, 
taken in the light most favorable to plaintiff, amounts to no more than 
in his opinion it was twenty miles per hour. He  was unwilling to ven- 
ture an opinion as to how much more than twenty, and how much less 
than thirty the speed was, and frankly stated that "it is somewhat guess- 
work," and that "honestly" he does not know. I f  he does not know, a 
jury will not be permitted to hazard a guess on his testimony-which is 
all the evidence on the question. Harrison c. R. R., 194 N. C., 656, 140 
S. E., 598; Johnson v. R. R., 214 N. C., 484, 199 S. E., 704. 

Furthermore, the mere fact of the skidding of an automobile is not of 
itself such evidence of negligence in the operation of an automobile as to 
render the owner liable for an injury in consequence thereof. Skidding 
itself does not imply negligence. The doctrine of res ipsa loquitur in 
such cases does not apply. S p r i n g s  v. Doll, 197 N.  C., 240, 148 S. E., 
251. See, also, Butner v. Whitlow, 201 N.  C., 749, 161 S. E., 389; 
Waller T. Hipp, 208 N. C., 117, 179 S. E., 428; Clodfelter a. Wells, 212 
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N. C., 823, 195 S. E., 11;  Williams v. Thomas, 2 19 N.  C., 727, 14 S. E. 
(2d), 797. 

Negligence is not to be presumed from the mere fact of injury or that 
the intestate was killed. Mills v. Moore, supra, and cases cited. Sec, 
also, Pack v. Auman, ante, 704. 

Moreover, in  the present case there is no evidence as to when the intes- 
tate got on the street, as to how long he had been on the street before 
being stricken, or where he was or what he was doing just before being 
stricken. The testimony is that the driver of the truck did not see him. 
Under such circumstances, i t  would be speculative to hold that this evi- 
dence is sufficient to show that the intestate was in a position where the 
driver of the truck could or should have seen him. Pack z.. Auman, 
supra. 

I n  the Pack case, supra, Schenck, J., speaking for the Court, uses this 
language: "In the absence of any evidence of where on the highway the 
intestate was at  the time of being stricken, or o! when he got on the 
highway, or of how long he had been on the highway before being 
stricken, the plaintiff's case must fail. The mere fact that he was in- 
jured and killed does not constitute evidence that his injury and death 
were proximately caused by the negligence of the defendants. Hills v. 
Moore, 219 N.  C., 25, 12 S. E. (ed) ,  661, and cases there cited." 

To like effect is the decision in Pace v. Tmnspo~t Co., 216 N .  C., 804, 
5 S. E. (2d), 547. There, though the evidence is not stated, the factual 
situation on public highway shown in the record on appeal is not mate- 
rially different from that here. Judgment as of nonsuit was affirmed 
in this Court in per curium opinion. 

The judgment below is 
Affirmed. 

LAKE D. SHORE, BY HER NEXT FRIEPCD, DORA B. WELBORN, v. 
P. 11. SHORE. 

(Mled 23 January, 1942. ) 

1. Divorce §§ 2a, 1 3 -  

In the wife's action for alimony without divorce under C. S., 1667, the 
husband cannot set up a cross action for divorce, since such cross action 
would defeat the wife's action at  the threshold of the case, and the 
statute, by expressly providing the defenses which may be pleaded by the 
husband in such action, excludes all defenses nc~t specified under the 
maxim c ~ p r e s s i o  facit cessure taciturn. 
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2. Appeal and Error 8 47b- 
I n  this action by a wife for alimony without divorce under C. S., 1667, 

the husband was erroneously permitted to set up a cross action for 
divorce. Held:  Since it cannot be determined that a partial new trial 
would not result in prejudice, a new trial is ordered. 

SEAWELL, J., dissenting. 

APPEAL by plaintiff from Ervin, Special Judge, at May Term, 1941, 
of DAVIDSON. 

Civil action for alimony without divorce. 
The facts, necessary to a decision, follow: 
1. At the instance of the defendant and on affidavit filed by him 

19 May, 1936, the plaintiff was adjudged insane and committed to the 
State Hospital at  Morganton, where she stayed at intervals until 8 June, 
1938, when she was released as "improved." 

2. The plaintiff and defendant then went to the home of plaintiff's 
parents where they lived as man and wife until 29 Bugust, 1938, when 
they separated under the terms of a written agreement and the defendant 
went to Thomasville to lire, leaving the plaintiff at  the home of her 
parents. 

3. This action was instituted 18 April, 1941, for alimony without 
divorce. An order was entered in the cause at the April Term, 1941, 
requiring the defendant to pay the plaintiff $35 per month as reasonable 
subsistence for herself and infant son until the issues in the case could 
be submitted to a jury. 

4. Thereafter, on 14 May, 1941, the defendant filed answer, pleaded 
the 1938 deed of separation in bar of plaintiff's right to recover, and 
set up a cross action for divorce on the ground of two years separation. 

5. When the case was called for trial at the May Term, 1941, the 
plaintiff first interposed a demurrer to the cross action and moved to 
dismiss the defendant's counterclaim. Overruled ; exception. 

The jury returned the following verdict: 
"1. Were the plaintiff and the defendant married to each other, as 

alleged in the complaint ? Answer : 'Yes'-by consent. 
"2. Has the defendant separated himself from his wife, the plaintiff, 

and failed to provide her with the necessary subsistence according to his 
means and condition in life, as alleged in the complaint 1 Answer: 'Yes.' 

"3. Did the plaintiff, on August 29th, 1938, have sufficient mental 
capacity to execute the Deed of Separation in controversy? Answer: 
'No.' 

"4. Was the execution of the Deed of Separation in controversy pro- 
cured by duress practiced upon the plaintiff by the defendant? Answer : 
'No.' 
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"5. Has the defendant been a resident of North Carolina for at  least 
one year next preceding the institution of this action, as alleged in the 
answer ? Answer : 'Yes.' 

"6. Have the plaintiff and the defendant lived separate and apart 
from each other for at  least two years next preceding the institution of 
this action, as alleged in  the answer? Answer: "Yes.' 

"7. Did the defendant wilfully abandon the plaintiff without provid- 
ing adequate support for her, as alleged in the complaint 4 Answer: 
'No.' " 

Judgment on the verdict (1)  granting the defendant an absolute 
divorce, (2)  relieving him from any further payments to the plaintiff 
under the previous order for subsistence, and (3)  increasing slightly the 
allowance for the minor child, from which the plaintiff appeals, assign- 
ing errors. 

J .  F. Spruill for plaintiff, appellant. 
Carl C. Wilson and Phillips & Bower for defendant, appellee. 

STACY, C. J. The first question for decision is whether a husband can 
set up a cross action for divorce in a proceeding brought by his wife 
under C. S., 1667, for alimony without divorce. The decisions and 
provisions of the statute point to a negative answer. 

We have held that this section, C. S., 1667, "only applies to independ- 
ent suits for alimony," and may not be used by the wife as the basis of 
a cross action in a suit for divorce instituted by the husband. Silver 
v. Silver, ante, 191; Dazoson v. Dawson, 211 N.  C., 453, 190 S. E., 749; 
Adams v. Adams, 212 N.  C., 373, 193 S. E., 274; Slcittletharpe v. Skittle- 
tharpe, 130 N. C., 72, 40 S. E., 851; Reeves v. Reaves, 82 N .  C., 348. 

I t  was said in Hooper v. Hooper, 164 N .  C., 1, 80 S. E., 64, "The 
statute is one solely for support." I t  provides a remedy for an aban- 
doned wife to obtain support from the estate or earnings of her husband. 
"If any husband shall separate himself from his wife and fail to provide 
her and the children of the marriage with the necessary subsistence, 
, . . the wife may institute an action in the Superior Court," etc. 
I n  Skittletharpe v. Skittletharpe, supra, the "defendant's reasons and 
excuses for separating from his wife" were declared to be irrelevant and 
immaterial to the inquiry. True, this was said prior to the amendment 
of 1923 (ch. 52, Public Laws 1923), making it "competent for the 
husband to plead the adultery of the wife in bar of her right to such 
alimony." Price v. Price, 188 N. C., 640, 125 8. E., 264. Later, in 
Hooper v. Hooper, supra, i t  was pointed out that in respect of an un- 
faithful wife, "the defendant may have his remedy in an action for 
divorce, and as the judgment in this proceeding is not final, he could 
then move to modify or set it aside." 
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To permit the husband to set up a cross action for divorce in a pro- 
ceeding brought by his wife under C. s., 1667, for alimony without 
divorce, would be to defeat the plaintiff's cause of action at the thresh- 
old of the case and remit the parties to whatever rights they may have 
under the cross action. I f  the wife is not allowed to cross complain 
against her husband for alimony without divorce in the husband's suit 
for divorce, because of the terms of the statute, and we have so held in 
a number of cases, by the same token the husband should not be allowed 
to cross complain against his wife for divorce in her action for alimony 
without divorce. The plaintiff's action is grounded on the existence of 
the marriage tie, and presupposes its continuance. The defendant's cross 
action admits its existence, and seeks to dissolve it. The issues are con- 
tradictory and the remedies inconsistent. See Lykes v. Grove, 201 N .  C., 
254, 159 S. E., 360. Moreover, it would seem that in a matter of this 
kind, the parties should be afforded a modicum of equality in treatment, 
and the statute apparently so provides: "Provided further, that in all 
applications for alimony under this section it shall be competent for the 
husband to plead the adultery of the wife in bar of her right to such 
alimony." Ezpressio facit cessare taciturn. Reeves v .  Reeves, supra. 

I t  is true that in an action for divorce, either absolute or from bed and, 
board, it is permissible to set up a cross action for divorce, if accom- 
panied by the requisite affidavit, etc. Cook 2%. Cook, 159 N .  C., 46, 74 
S. E., 639. But this is by virtue of other statutes, C. S., 519 and 522. 
S m i t h  v. French, 141 N .  C., 1, 53 S. E., 435. Here we are dealing with 
an act of Assembly complete within itself, which is not to be set at  
naught by the simple device of pleading. 

I n  the light of the verdict, which may not be amended by setting aside 
a part of the issues and allowing the others to stand with assurance that 
no prejudice will result therefrom, Bundy  v. Sutton,  207 N .  C., 422, 
177 S. E., 420; Rank in  v. Oafes,  183 N. C., 517, 112 S. E., 32, the 
thought has prevailed that a new trial should be ordered. Judgment 
accordingly. 

New trial. 

SEAWELL, J., dissenting: Plaintiff's objection to defendant's cross 
action cannot be taken by demurrer ore tenus when the cause comes on 
for trial, since the objection does not go to the statement of a cause of 
action or the jurisdiction of the court. C. S., 518; Bnker v. Garris, 
108 N.  C., 219, 225, 13 S. E., 2 ;  Poovey v. Hickory,  210 N .  C., 630, 
631, 188 S. E., 78; Gurganus v. McLawhorn, 212 N .  C., 397, 183 S. E., 
844. That question is therefore not properly before us, but under our 
liberal practice, and quite within the limits of our statute on procedure, 
the cross action should be entertained. C. S., 519, 521. 
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I am unable to find room for the Skittletharpian philosophy in the 
modern laws relating to the marital relations and their consequences, 
which in my judgment make a better "approach to reality." I n  fact, 
separation under a deed in which the wife releases her marital rights has 
always been considered a good defense against an action for support. 
C. S., 1659 (a ) ,  makes such a separation, continuing for two years, a 
ground for absolute divorce. I can see no reason why a state of facts 
which would be a sufficient answer to the suit of the wife may not be 
pleaded as a cross action, nor where the law itself erects them into a 
ground for divorce. Nor do I see why the rights of the wife or any 
security which the statute ought to afford are invaded. 

Of the cases cited in the main opinion only the recently decided case 
of Silver v. Silver, ante, 191, supports the main opinion, and the decision 
in that case is frankly based on Adams v. Adams, 212 N .  C., 373, 193 
S. E., 274, and Dawson v. Dawson, 211 N.  C., 453, 190 S. E., 740, in 
neither of which was the question raised. 

The defendant, however, was certainly not entitled to recover in this 
action upon the issues decided, nor was the plaintiff. The answers to 
two issues respecting the conduct of the husband in separating himself 
from his wife are repugnant and show a confused state of mind on the 
part of the jury on that subject, and should not be determinative of the 
controversy. I think judgment should rest upon a clear and under- 
standing deliverance by the jury on the questions at issue, and not upon 
what might be termed the mechanics of the trial. 

The cause should be heard de novo. 

MRS. R. J. WILLIAMS v. MRS. CATHERIXE (D. C.) WILLIAMS A N D  
HUSBAND, D. C. WILLIAMS (ORIGINAL PARTIES DEFENDANT), AND ENOS 
T. EDWARDS, TRUSTEE (ADDITIONAL PARTY DEFENDANT). 

(Filed 23 January, 1942.) 

1. Fraud § 5: Cancellation of Instruments § %It is duty of party signing 
instrument to ascertain its contents unless prev~ented from doing so 
by fraud. 

Plaintiff mortgagee's evidence tended to show that defendant mortgagor 
promised to obtain a new loan and turn over the proceeds to plaintiff in 
partial satisfaction of her debt, and execute notes and a second mortgage 
for the balance, plaintiff to release her mortgage :so that the new loan 
could be obtained, that the agent acting for plaintiff in the transaction 
brought a "creditor's agreement" to plaintiff's house, stated he was in a 
hurry, and that the paper would have to be signed in order to obtain the 
refinancing loan, and that plaintiff instructed her daughter to sign the 
paper, and herself signed it with her mark, and further that the agent 
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did not read same and plaintiff made her mark without requesting that 
the instrument be read to her. Held:  The evidence is  insufficient to be 
submitted to the jury upon plaintiff's contention that her execution of the 
agreement mas obtained by fraudulent misrepresentations a s  to what she 
was signing, or plaintiff's contention that  she signed same through her own 
mistake, since a party will be held bound by his signature unless he 
shows that he was willfully misled or misinformed as  to the contents of 
the instrument or that  they were kept from him in fraudulent opposition 
to his request. 

Cancellation of Instruments  Q 2: F r a u d  Q 3- 
Ordinarily, an unfulfilled promise cannot be made the basis of an action 

for fraud, but when the promisor, a t  the time of making the promise, has 
a present intent not to fulfill same when the time for performance arrives, 
so that the promise constitutes a misrepresentation of a subsisting fact, 
such promise mill support an action for fraud when made with the inten- 
tion that it should be acted upon and is acted upon to the promisee's 
injury. 

Same--Evidence held insufficient t o  show tha t  a t  t ime of making prom- 
ise the  promisor had present intent  not  t o  fulfill same. 

Plaintiff mortgagee's evidence tended to show that defendant mortgagor 
promised to obtain a new loan and turn over the proceeds to plaintiff in 
partial satisfaction of her debt, and execute notes and a second mortgage 
for the balance, plaintiff to release her mortgage so that  the new loan 
could be obtained. In  closing out the new loan plaintiff executed a 
"creditor's agreement" constituting a complete discharge of the debt and 
containing a n  agreement by plaintiff to accept in full satisfaction of the 
debt proceeds of the loan and not to take any further notes, secured or  
unsecured. I t  did not appear that defendant had any knowledge of the 
existence or contents of the "creditor's agreement," and plaintiff contended 
she executed same without knowing its contents. The first indication of 
an unwillingness on the part of defendant to execute the second mortgage 
occurred after the new deed of trust had been signed, the check cashed, 
and the original notes and mortgage canceled. Held:  In  plaintiff's action 
attacking the "creditor's agreement" for fraud, the evidence is insufficient 
to be submitted to the jury upon plaintiff's contention that defendant's 
execution of the "creditor's agreement" was obtained by fraudulent prom- 
ises to execute notes and a second mortgage for the balance of the debt, 
since there is no evidence to sustain an inference that defendant did not 
intend, a t  the time she made it ,  to perform her promise to execute the 
notes and second mortgage when the time for performance arrived, mere 
proof of nonperformance being insufficient to establish the necessary 
fraudulent intent. 

Mortgages Q 88- 
Where the cestui executes without fraudulent inducement an instrument 

in which she agrees to the cancellation of the deed of trust, she may not 
thereafter contend that the trustee was without authority to cancel the 
deed of trust, since she cannot complain that the trustee did that which 
she herself had agreed to. 

Same- 
Possession of the papers by the trustee raises a presumption of his 

authority to cancel the deed of trust of record. C. S., 2594. 
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6. Cancellation of Instruments 9- 

In an action to set aside an instrument for fraud, plaintiff may not 
assert mutual mistake or  want of consideration for the execution of the 
instrument unless such matter is specifically pleaded, since a party de- 
manding equitable relief must specifically allege the facts upon which his 
remedy is predicated. 

APPEAL by plaintiff from Ervin, Special Judge, at 9 June, 1941, Extra 
Civil Term, of MECKLENBURO. Affirmed. 

Plaintiff alleged, in substance, that she was the holder of a deed of 
trust, a first lien, on certain lands which had been sold to the feme 
defendant by plaintiff in August, 1938, for $3,750--$250 in cash and 
the balance in secured notes ; that upon delinquency in the first payment 
on the notes secured by this deed of trust, it was suggested by the feme 
defendant that she apply to the Federal Land Bank for a loan to be 
secured by a deed of trust on these lands, and that the proceeds from this 
loan be applied to the payment of the debt due the plaintiff, the balance 
to be paid by notes secured by a second deed of trust; that this was 
agreed to and such loan was obtained in the amount of $1,800, which 
sum, less expenses, amounted to $1,729.50, and was paid to the plaintiff, 
at  which time plaintiff, relying on defendant's promise to execute notes 
for the balance and a second deed of trust securing them, relinquished 
possession of the notes and first deed of trust which she held so that they 
could be canceled and thus make the deed of trust held by the Land Bank 
a first lien on the land; and that before the loan from the Land Bank 
was consummated the plaintiff had signed, upon defendant's representa- 
tion to her that it was necessary for the completion of the loan, a paper 
the contents of which she was unaware, being illiterate. 

The paper which plaintiff signed proved to be a release or discharge 
by her of the debt which defendant had owed her, and further contained 
an agreement to accept in full satisfaction of the debt the proceeds of 
the loan, not to take any further notes, secured or unsecured, for the debt 
discharged or the balance remaining after payment on the debt of the 
proceeds from the Land Bank loan, and to cancel and mark paid "all 
instruments, papers, and records representing, evidlancing and securing 
all indebtedness and obligations" owed to plaintiff by defendant. This 
is commonly known as a "creditor's agreement" or "scaledown agree- 
ment." 

I t  was further alleged that plaintiff's signature on the release was 
obtained through the fraud and misrepresentation of the defendants, 
Mrs. D. C. Williams and husband, and that the cancellation of the notes 
and deed of trust by the defendant Edwards, trustee, was done without 
authority, in that the cancellation was directed to be done only on the 
express condition that the feme defendant would f in t  execute notes and 
second deed of trust for the balance due. 
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At  the close of all the evidence, defendants renewed their motion for 
judgment as of mvoluntary nonsuit, which was granted, and judgment 
given accordingly. From this judgment plaintiff appeals. 

H e n r y  L. Str ickland and W .  C.  Dav i s  f o r  plnintif f ,  appellant.  
G. T .  Carswell and J o e  W .  E r v i n  f o r  defendants ,  appellees. 

SEAWELL, J. The main point at  issue is whether there was evidence 
sufficient to submit to the jury on the question of fraud or misrepre- 
sentation practiced on the plaintiff by the feme defendant in obtaining 
plaintiff's signature to the "creditor's agreement" which was introduced 
in evidence. 

I f  this signature was properly obtained, the case as to the defendants 
is disposed of, for the paper contains an agreement to do all those 
things from which plaintiff now seeks to be relieved-to discharge the 
debt of defendant and to cancel paper evidences thereof, and not to take 
notes or a second lien for the balance due. 

Plaintiff contends that the evidence is susceptible of the inference 
either that through defendant's misrepresentatio~s as to what plaintiff 
was signing, or through plaintiff's own mistake, her signature was ob- 
tained on the paper; or that through defendant's fraudulent inducements 
and promises to execute notes and a secdnd mortgage, plaintiff was 
induced to sign the paper. 

As to the first contention, all that the evidence shows is that Brown 
Bowlin, who, as may be inferred from the evidence, acted as plaintiff's 
agent throughout the transaction between plaintiff and defendant, 
brought the paper out to Mrs. R. J. Willian~s' home and "said it would 
have to be signed before they could do anything with the Federal loan" 
(quoting from Mrs. R. J. Williams' testimony at the trial) ; that Bowlin 
was evidently in a hurry and told the plaintiff's daughter "to hurry up 
and sign it-that he had to go back" (quoting from testimony of Eunice 
Williams, plaintiff's daughter) ; that Mrs. Williams, the plaintiff, who 
could neither read nor write, told her daughter to sign the paper, and 
herself signed it with her mark, and at  no time asked that the paper be 
read to her or its contents explained; that Bowlin himself, who we 
assume had been acting as her agent throughout the transactions, did 
not read the paper, nor ask the person from whom he got it ( i t  is not 
clear from the evidence who this was) to explain its contents to him. 
There is no evidence whatever of any attempt on the part of anyone to 
keep the contents or significance of the paper from the plaintiff or to 
deceive her with respect thereto. 

I n  this State it is held that one who signs a paper writing is under a 
duty to ascertain its contents, and in the absence of a showing that he 
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was willfully misled or misinformed by the defendant as to these con- 
tents, or that they were kept from him in fraudulent opposition to his 
request, he is held to have signed with full knowledge and assent as to 
what is therein contained. Dellinger v. Gillespze, 118 N.  C., 737, 24 
S. E., 538; Griffin v. L u m b e r  Co., 140 N .  C., 514, 519, et seq., 53 S .  E., 
307, 309; Colt  v. Kimbal l ,  190 N.  C., 169, 129 S. E., 406; Furs t  v. 
Merr i t t ,  190 N .  C., 397, 402, 130 S. E., 40, 43; Breece v. Oil Co., 211 
N.  C., 211, 189 S. E., 498. I f  unable to read or write, he must ask that 
the paper be read to him or its meaning explained. School Commi t tee  
v. Kesler, 67 N.  C., 443. This the plaintiff or her agent did not do, 
according to the evidence, although they were not deprived of the oppor- 
tunity therefor. This being true, plaintiff's first contention is untenable. 

As to plaintiff's second contention--that concerning defendant's alleg- 
edly fraudulent promise to execute notes and a second deed of trust as 
an inducement to sign-the evidence reveals that Mrs. Williams, defend- 
ant, agreed to execute these notes and security, and that Mrs. Williams, 
plaintiff, at all times relied on this promise; that in the negotiations 
with Mr. McDougle, the attorney representing the Land Bank, the 
promise of the defendant to execute a second deed of trust was fully 
discussed, and defendant said nothing to indicate that she did not intend 
to keep her promise; that McDougle told all the parties concerned, 
excepting Mrs. R. J. Williams but including Bowlin, plaintiff's agent, 
and Enos Edwards, trustee under the first deed of trust, that a second 
mortgage was contrary to the bank's rules, and thrtt if one was executed 
i t  should be done "unbeknown to him" or to the bank, and should not 
be recorded; but nowhere does it appear that he stated that a second 
mortgage could not be had, nor does i t  appear that Mrs. D. C. Williams, 
defendant, had any knowledge of the existence or contents of the paper 
writing-the release-which Bowlin took to Mrs. 1%. J. Williams, plain- 
tiff, to sign. I t  also appears in the evidence that Bowlin instructed 
Edwards, the trustee, to draw up the notes and second deed of trust for 
the balance due against the advice of Edwards, although Edwards at 
that time had no knowledge of the paper writing riigned or to be signed 
by plaintiff. The first indication of an unwillir~gness on defendant's 
part  to execute the notes and second deed of trust, as promised, appears, 
according to the evidence, af ter  the paper had been signed, the check 
cashed, and the original notes and deed of trust canceled. 

I t  is generally held, and is the law in this State, that mere unfulfilled 
promises cannot be made the basis for an action of fraud. T r u s t  Co.  
21. Yekzjerton, 185 N. C., 314, 117 S. E., 299; Shoff,aer v. Thompson ,  197 
N. C. ,  664, 150 S. E., 195; Annotations, 51 A. L. R., 49; 68 A. L. R., 
636; 91 A. L. R., 1296; 23 Am. Jur., Fraud and Deceit, see. 38, and 
cases cited. I f ,  however, a promise is made fraudulently-that is, with 
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no intention to carry it out, thus being a misrepresentation of a material 
fact, the state of the promisor's mind, and with intention that it shall 
be acted upon, and it is acted upon to the promisee's injury-then, it 
will sustain an action based on fraud and misrepresentation, H o w ~ T ~ ~  
v. Howe (C. C. A. 7th), 61 F. (2d), 577; Cerny  v. Puxton ,  etc., C'o., 
78 Neb., 134, 110 N. W., 882; Blake v. Blackley, 109 N. C., 257, 13 
S. E., 786; Massey v. Alston, 173 N. C., 215, 91 S. E., 964; Trus t  
Co. v. Yelver ton ,  supra; Erskine v. Avotors Co., 185 N. C., 479, 491, 
117 S. E., 706, 712; N c X a i r  v .  Finance Co., 191 N. C., 710, 133 S. E., 
85; Clark v. Laurel P a r k  Estates, 196 N. C., 624, 146 S. E., 584; Anno- 
tations, 51 A. L. R., 63; 68 A. L. R., 637; 91 A. L. R., 1297; 23 Am. 
Jur., Fraud and Deceit, sec. 106, and cases cited, and the ~laint i f f  will be 
entitled to legal or equitable relief, Hi72 v. Gettys ,  135 N .  C., 373, 47 
S. E., 449; Mnssey v. Alston, supra;  Erslcine 21. Motors Co., supra, at 
494, S. E. at 713. But here, after a careful and minute examination 
of the evidence we can find nothing to indicate or warrant the inference 
that defendant did not intend, at the time she made it, to perform her 
promise when time for performance arrived. Mere proof of nonper- 
formance is not sufficient to establish the necessary fraudulent intent. 
Maguire v. Maguire, 171 Minn., 492, 214 N. W., 666; Annotations, 
51 A. L. R., 163; 68 X. L. R., 648; 91 A. L. R., 1306. 

Plaintiff's further allegation that the cancellation of the notes and first 
deed of trust by the trustee, Edwards, was without authority, is thus 
disposed of;  for if plaintiff's signature to the release was not obtained 
through fraud, of which there is no evidence as the case now stands, she 
had agreed in that instrument to "mark paid, cancel and satisfy all 
instruments, papers and records evidencing and securing any and all 
indebtedness and obligations of and claims and liens against" defendant 
or against the property offered by defendant as security for the Land 
Bank loan. I f  she, through the trustee, inadvertently did that which 
she had agreed to do, she cannot now complain. I f  this, however, were 
not enough as a ratification of the trustee's unauthorized act, still, it is 
nowhere shown that the act was unauthorized. The evidence is indeed 
so sparse on the point of authorization that we can only presume, from 
his possession of the papers, that his acts were with authority. C. S., 
2594 (Michie's Code, 1939). 

I t  has been suggested that the plaintiff might have shown a mutual 
mistake between herself and defendant in the execution of the "cred- 
itor's agreement," or that there might be a failure or lack of considera- 
tion for its execution, but the state of the pleadings and of the evidence 
is not such as to permit or warrant our consideration of these questions. 
Buchanan v. Harrington,  141 N.  C., 39, 53 S. E., 478. 

The judgment as of involuntary nonsuit was proper, and is 
Affirmed. 
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STATEI v. MOSES LEVY. 

(Filed 23 January, 1942.) 

1. Bills and Notes 10g- 

I n  a prosecution for  issuing a worthless check, a n  instruction to the 
effect that if the jury should find from the evidence beyond a reasonable 
doubt that defendant issued the described checks knowing a t  the time of 
delivering them that he did not have sufficient funds on deposit in  or 
credit with the drawee bank with which to pay same on presentation, he 
would be guilty, is held without error, since s w h  charge follows the 
statute, ch. 62, Public Laws 1927, Michie's Code, 4283 ( a ) ,  and correctly 
places the burden 011 the State to prove each eslsential element of the 
offense beyond a reasonable doubt. 

2. Same-- 
The gravamen of the offense proscribed by ch. 62, Public Laws 1927, is 

the putting into circulation worthless commercial. paper to the public 
detriment, and not 'that of the individual payee. 

3. S a m e  
The fact that the maker of a check delivers i t  to the payee under a n  

agreement not to deposit same until a specified future date does not 
entitle the maker to a verdict of not guilty in a prosecution for  issuing 
a worthless check when a t  the time of issuing same the maker knew he 
did not have sufficient funds in or credit with the depository with which 
to pay same upon presentation. 

4. Sam- 
Where a warrant alleges each essential element of the,offense of issuing 

a worthless check, the addition of the words "with intent to cheat and 
defraud" the payee, will be treated a s  surplusage. 

5. Constitutional Law § 32- 
Upon defendant's conviction upon two warrants charging the issuance 

of worthless checks, a sentence of two years imprmonment on the first 
warrant and one year imprisonment on the second, the sentences to run 
consecutively, cannot be held excessive, cruel or uriusual, since the sen- 
tences were within the limits prescribed by the statute. 

APPEAL by defendant  f r o m  Burney, J., a t  J u n e  Term, 1941, of 
DURHAM. 

T h e  defendant  was tried upon  appeals f r o m  the  recorder's cour t  of 
D u r h a m  i n  two cases, upon one w a r r a n t  charging a violation of ch. 62, 
Publ ic  Laws  1927 (N. C. Code of 1939 [Michie], sec 4283 [a]),  in t h a t  
on  7 October, 1940, he  "did willfully, maliciously and unlawfully give t o  
R. & S. Packing  Company one check drawn on the  Mechanics & F a r m e r s  
B a n k  of D u r h a m ,  N. C., f o r  the  s u m  of $53.95, knowing a t  the  t ime t h a t  
he, the  said Moses Levy, did not  have sufficient funds  on  deposits o r  
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credits with said bank with which to pay the said check, with intent to 
cheat and defraud the R. & S. Packing Company," and upon another 
similar warrant charging the giving a similar check for $69.15 for a 
similar purpose on 14 October, 1940. The cases were consolidated for 
the purpose of trial. 

The following appears in the record: ('The defendant admitted, in 
open court, that at  the time he issued the two checks he did not have 
money or credit with the Mechanics & Farmers Bank of Durham suffi- 
cient to take care of said checks." The wife of the defendant, as a 
witness in his behalf, testified: "Mr. Levy told Mr. Bunch (the agent 
of the R. & S. Packing Company, payee on the check, to whom the check 
was delivered, and referring to the $53.95 check) to hold the check until 
the following Saturday after the check was given, and that Mr. Levy 
did not have the money in the bank," and referring to the check for 
$69.15, that "Mr. Bunch came in and (I) heard Mr. Levy tell him that 
he did not have any money in the bank and to hold that check until the 
following Saturday." The defendant did not testify in his own behalf. 

The following excerpts from the charge are made the bases for excep- 
tive assignments of error: (1) "And so I charge you, Gentlemen, that if 
you find, from the evidence beyond a reasonable doubt, that the defend- 
ant, Moses Levy, has drawn, made, uttered or issued and delivered to the 
R. & S. Packing Company his check drawn on the Mechanics & Farmers 
Bank for the sum of $53.95 dated October 7, 1940, and that he knew 
at the time of making, drawing, uttering, issuing and delivering such 
check that he did not have sufficient funds on deposit in or credit with 
such bank with which to pay the same on presentation, if you find these 
to be the facts beyond a reasonable doubt, then I charge you that the 
defendant would be guilty of giving a worthless check as contemplated 
by the statute, and if you so find, it will be your duty to render a verdict 
of guilty as charged in the first warrant; if you fail to so find, it would 
be your duty to render a verdict of not guilty," and ( 2 )  a similar charge 
as to the second check for $69.15, and (3 )  "The Court instructs you 
finally that if you find from the evidence, you are satisfied from it not 
beyond a reasonable doubt nor by the greater weight of the evidence, but 
are simply satisfied, that the defendant entered into an agreement with 
Mr. Bunch at the time he gave him the checks, either or both of them, 
that he agreed to hold the checks and not to deposit them, then it would 
be your duty to return a verdict of not guilty in both cases." 

Upon a verdict of guilty upon both warrants the court entered judg- 
ment that the defendant be imprisoned for two years on the first warrant 
and one year upon the second, sentences to run consecutively. 

From the judgment the defendant appealed, assigning errors. 
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Attorney-General M c N u l l a n  and Assistant Attorneys-General Bruton 
and Pat ton  for the State .  

H e n r y  Bane  and S. C. Brawley  for  defendant ,  appellant.  

SCHENCK, J. The pertinent portion of the statute (ch. 62, Public 
Laws 1927), upon which the warrants were drawn reads : 

"An act to prevent the giving of worthless checks. 
"Whereas, the common practice of giving checks, drafts, and bills of 

exchange, without first providing funds in or credits with the depository 
on which the same are drawn, to pay and satisfy the same, tends to 
create the circulation of worthless paper, overdrafts, bad banking, and 
check kiting, and a mischief to trade and commerce; and it being the 
purpose of this act to remedy this evil, 

"The General Assembly of North Carolina do enact : 
"Section 1. I t  shall be unlawful for any person, firm or corporation, 

lo draw, make, utter or issue and deliver to another, any check or draft 
on any bank or depository, for the payment of mcney or its equivalent, 
knowing at the time of the making, drawing, uttering, issuing and deliv- 
ering such check or draft as aforesaid, that the maker or drawer thereof 
has not sufficient funds on deposit in or credit with such bank or de- 
pository with which to pay the same upon presentation. 

"Sec. 4. That chapter fourteen of the Public Laws of nineteen hun- 
dred and twenty-five be and the same is hereby repealed." 

We are of the opinion, and so hold, that the exceptions urged against 
the first and second excerpts from the charge assigned as error cannot 
be sustained. The charge is substantially in the language of the statute 
and the burden of establishing the essential elements of the offense 
beyond a reasonable doubt was properly placed up'm the State. 

The exception urged against the third excerpt from the charge cannot 
be held for prejudicial error for the reason that it is favorable to the 
defendant. If it be conceded that the defendant "entered into an agree- 
ment with Mr. Bunch at the time h~ gave him the checks, either or both 
of them, that he agreed to hold the checks and not deposit them," this 
would not entitle the defendant to a verdict of not guilty if he issued the 
checks on a bank where he knew he did not have sufficient funds on 
deposit in or credit with such bank with which to pay the same upon 
presentation. 

The gravamen of the offense against which the statute inveighs as 
appears from the preamble thereof, is the giving of checks, drafts and 
bills of exchange, without first providing funds in or credits with the 
depository to pay the same, thereby causing mischief to trade and com- 
merce by putting in circulation worthless paper-an offense against the 
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public, 8. v. Y a r b o r o ,  194 N. C., 498, 140 S. E., 216, as distinguished 
from the former act (ch. 14, Public Laws 1925), now repealed, which 
was enacted, primarily at  least, for the protection of an individual, the 
payee. I f  the checks were issued by the defendant, the fact that he had 
an agreement with the person to whom they were delivered not to deposit 
them "until the following Saturday," would not exculpate him from 
having issued checks on the bank knowing a t  the time he did not have 
sufficient funds on deposit in or credit with such bank with which to pay 
the same upon presentation. "The offense consists, not in presently 
obtaining something of value by deceit, but in putting in circulation 
worthless commercial paper which will ultimately result in financial 
loss." 8. v. Y a r b o r o ,  supra. 

The words "with intent to cheat and defraud the R. & S. Packing 
Company" used in the warrants were surplusage. 

The assignment of error that the sentences imposed mere excessive, 
cruel and unusual cannot be sustained, since they are within the limits 
prescribed by the statute. S. v. Bracke t t ,  218 N .  C., 369, 11 S. E. (2d), 
146. 

On the record we find 
No error. 

ELVPN G .  HAMILTON v. BTLANTIC GREYHOUND CORPORATIOX. 

( Filed 23 January, 1942.) 

Process 6g- 

In this action by a nonresident plaintiff against a nonresident bus 
corporation, doing business in this State, to recover for personal injuries 
alleged to have been sustained through negligence of defendant occurring 
in the State of Virginia, service of process upon the process agent ap- 
pointed by the defendant under C. S., 1137, i s  held ineffective upon 
authority of King v. Notor Liqzes, 219 R'. C., 223, and the action should 
have been dismissed. 

APPEAL by defendant from Rousseau,  J., at N a y  Civil Term, 1941, 
of ASHE. 

Fred S. Hutchins and  H.  B r y c e  P a r k e r  for de fendan t ,  appellant.  
Bowie  & Bozoie for plaint i f f ,  appellee. 

PER CURIAM. This is an action brought by the plaintiff, a resident of 
the State of New York, against the defendant, a Virginia corporation, 
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doing business in this State, to recover damages for personal injuries 
alleged to have been sustained through the negligence of the defendant 
occurring in the State of Virginia. Service of process was made upon 
the process agent appointed by the defendant under C. S., 1137. 

The majority of the Court are of the opinion that the court below 
acquired no jurisdiction of the defendant under such service; King v. 
M o t o r  Lines ,  219 N. C., 223, 13 S. E. (2d), 233,  and that the question 
is properly raised on defendant's objection to the jurisdiction. The 
action must therefore be dismissed. I t  is not deemed necessary to decide 
the other questions involved. 

Judgment of the court below is 
Reversed. 

FLORENCE WIGGINS AXD HUSBAND, J. R. WIGGINS, v. ROBERT LUCAS, 
GUS Z. LANCASTER AND PLANTERS COTTON OIL AND FERTI- 
LIZER COMPANY. 

(Filed 17 September, 1941.) 

APPEAL by plaintiffs, Florence Wiggins and husband, J. R. Wiggins, 
from H a r r i s ,  J., at April Term, 1941, of EDQECOMBE. NO error. 

Kee l  & Kee l  for plaintif fs,  appellants.  
Chas.  C .  Pierce  for defendants ,  appellees. 
J .  L. S i m m o n s  for d e f e n d m t  Lancaster.  

PER CURIAM. The plaintiffs in this action, as landlords of the defend- 
ant Lucas, brought action to recover an amount alleged to be due for 
rents and advances alleged to have been made in rhe cultivation of the 
crop, and, in enforcement of the landlord's lien, sued out a proceeding of 
claim and delivery for portions of the crop alleged to be in the possession 
of defendant and his codefendants. The defendant Lucas denied that 
there was anything due on plaintiffs' claim, and set up a counterclaim 
for damages sustained through plaintiffs' breach of the rental contract, 
in not furnishing fertilizers, and facilities for producing and conserving 
the crop. Appropriate issues were submitted to the jury, which were 
answered favorably to defendant's contention, ,judgment thereupon 
ensued, and plaintiffs appealed. 

The case presents no novel propositions of law, the discussion of which 
in an extended opinion might be helpful, and it is sufficient to say that 
careful examination discloses no reason why the result of the trial should 
be disturbed. We find 

No error. 
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MISS MARTHA JONES v. GREAT ATLANTIC & PACIFIC TEA COMPANY. 

(Filed 24 September, 1941.) 

APPEAL by plaintiff from Bobbi t t ,  J., at May Term, 1941, of BUX- 
COMBE. Affirmed. 

D o n  C .  Y o u n g  for plaintif f ,  appellant.  
W i l l i a m s  & Cocke for defendant ,  appellee. 

PER CURIAM. Plaintiff instituted her action to recover damages for 
personal injury due to a fall in the defendant's store. This, she alleged, 
was due to an accumulation of oil or grease on the floor. At the conclu- 
sion of all the evidence defendant renewed its motion for judgment of 
nonsuit, and this was allowed, and judgment rendered dismissing the 
action. Plaintiff appealed. 

An examination of the plaintiff's evidence, as shown by the record, 
leads us to the conclusion that its probative force does not measure up to 
that held sufficient to go to the jury in Anderson v. Amusement  Co., 213 
N .  C., 130, 195 S. E., 386, but that the case is rather governed by the 
decision in P r a t t  v. T e a  Co., 218 N. C., 732, 12 S. E. (2d), 242. 

The judgment of nonsuit is 
Affirmed. 

S. W. BLALOCK, ESIPLOYEE, V. TENNESSEE MIXERAL PRODUCTS CORP., 
ARD/OR UNITED FELDSPAR CORP., EMPLOYER; LUhlRER MUTUAL 
CASUALTY INSURANCE CO., AND/OR AMERICAN MUTUAL LIABIL- 
ITY INSURANCE CO., CARRIER. 

(Filed 15 October, 1941.) 

APPEAL by defendants, Tennessee Mineral Products Corporation and 
Lumber Mutual Casualty Insurance Company, from S i n k ,  J., at August 
Term, 1941, of MITCHELL. Affirmed. 

Briggs d2 A t k i n s  for plaintif f ,  appellee. 
J .  Laurence Jones  and  R. H o y l e  Smathers  for defendants ,  Tennessee 

Mineral  Products  Corporat ion and L u m b e r  Mutua l  Casual ty  Insurance 
C o m p a n y  of hTew Y o r k ,  appellants.  

H e l m s  & Mull iss  for Americnn M u t u a l  L iab i l i t y  Insurance Company .  



818 I N  T H E  SUPREME COUILT. C.220 

PER CURIAM. This is a proceeding before the hdustr ia l  Commission 
against the employer, the Tennessee Mineral Products Corporation, and 
insurance carriers, for an award because of the contraction of an occu- 
pational disease-silicosis-while in the employrient of the defendant 
corporation and engaged in the mining of feldspar. In ter  alia, it in- 
volves questions of timely notice and independent contract. There was 
evidence to support the findings of fact by the Commission, upon which 
the liability of the defendants is declared, and we find no error in the 
conclusions of law, or in the judgment of the colrt  below in affirming 
the award. Blevins v. Teer ,  ante, 135 ; Beach v. McLean,  219 W. C., 521, 
14 S. E. (2d), 515. 

The judgment is 
Affirmed. 

J. C. CRUSE ET AL. V. PEARLMAS'S R. R. SALVAGE CO, 

(Filed 15 October, 1941.) 

APPEAL by plaintiffs from Johnston,  Special Judge,  at March Special 
Term, 1941, of BUNCOMBE. 

Civil action to recover damages for alleged breach of contract in the 
sale, delivery and installation of a heatrola. 

Upon denial of liability and issues joined, the jury returned a verdict 
in favor of defendant. From judgment thereon the plaintiffs appeal, 
assigning as error the failure of the court, in charging the jury, to 
declare and explain the law arising upon the evidence in the case as 
required by C. S., 564. 

I r w i n  M o n k  and Ford & Lee for plaintiffs, appellants. 
Joseph A. Patla for defendant ,  appellee. 

PER CURIAM. The appellants' assignment of error is not sustained by 
the record. Hence, the verdict and judgment will be upheld. 

No error. 
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AIRS. JETTIE C. RITCHIE v. ATLANTIC GREYHOUND CORPORATION 
AND POWELL H0L)GE. 

(Filed 26 November, 1941.) 

APPEAL by plaintiff from H a m i l t o n ,  Spec ia l  J u d g e ,  a t  31  March, 1941, 
Extra  Term, of MECKLENBURQ. 

Civil action to recover for personal injury. 
Plaintiff in her complaint alleges that, while as a passenger in the act 

of boarding a bus of corporate defendant for transportation to Charlotte, 
she was injured as the proximate result of the negligence of defendants 
in closing the door of the bus. Defendants in answer filed deny the 
material allegations of the complaint, and plead contributory negligence 
of plaintiff. 

I n  the tr ial  court the case was submitted to the jury upon issues as to 
negligence, contributory negligence, and damages. The jury for its 
verdict answered the issue as to negligence of defendants in the negative. 
F rom judgment thereon in favor of defendants, plaintiff appeals to 
Supreme Court and assigns error. 

T. L. K i r k p a t r i c k ,  F r e d  D. C'aldwell, and L o u i s  J .  H u n t e r  for plain- 
tiff, appel lant .  

R o b i n s o n  & Jones for de f endan t ,  appellee.  

PER CT-RIAM. Careful consideration of exceptive assignments brought 
forward in brief of plaintiff fails to reveal error. Hence, the judgment 
below is 

Affirmed. 

LEROY HAYES v. BRIDGER CORPORATION A X D  BANK OF 
BLADENBORO. 

(Filed 10 December, 1941. ) 

APPEAL by plaintiff from H a m i l t o n ,  Spec ia l  Judgr, a t  April Term, 
1941, of B L A ~ E N .  

Civil action to recover for alleged rents and profits from, and waste 
committed upon certain lands mortgaged by plaintiff and his wife to 
defendant Bridger Corporation, and by i t  foreclosed. 

The record on appeal discloses these pertinent facts: On 19 April, 
1938, referee, who was appointed by order of reference entered a t  Janu-  
a ry  Term, 1936, filed report, setting out specific findings of fact and con- 
clusions of law, to  which plaintiff filed exceptions. 
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At April Term, 1939, Hamilton, Special Judge, presiding, finding the 
facts to be as found by the referee, and concluding ( a )  that plaintiff is 
not entitled to jury trial upon exceptions filed, (b) that there was no 
fraud in any of the transactions of which plaintiff complains, (c) that 
plaintiff is entitled to recover nothing of defendants, and (d )  that 
defendant corporation is entitled to recover nothing of the plaintiff, 
signed judgment accordingly, from which plaintij? gave notice of appeal 
to Supreme Court, but did not perfect his appeal, and same was docketed 
and dismissed under Rule 17 of Rules of Practice in Supreme Court. 
(213 N. C., 808.) 

Plaintiff filed motion to set aside said judginent entered at  April 
Term, 1939, as "irregular, null and void" in that Hamilton, Special 
Judge, after that term of court had adjourned and while at Morehead 
City, North Carolina, out of the district, by letter to the clerk, undertook 
to withhold the entry of said judgment. This motion was heard at  
April Term, 1941, before Hamilton, Special Judgl., again presiding, who 
"upon consideration of the record, the evidence taken before the referee 
. . . and the exceptions thereto filed by the plaintiff, and the motion 
of the plaintiff to set aside the judgment," held "that the judgment 
. . . was and is correct and proper," and the]-eupon denied and dis- 
missed motion of plaintiff. 

Plaintiff appeals therefrom to Supreme Court and assigns error. 

A. M .  Moore for plaint i f f ,  appslZan,t. 
Varser ,  M c I n t y r e  & H e n r y  for defendants ,  appellees. 

PER CURIAM. Careful perusal of the record fails to show error in the 
judgment from which appeal is taken. The rules of practice in such 
case are too well settled to make repetition here necessary. 

Affirmed. 

STATE v. C. E. McDANIELS. 

(Filed 10 December, 1941.) 

APPEAL by defendant from B u r n e y ,  J., at May Criminal Term, 1941, 
of ROBESON. N O  error. 

Attorney-Genernl  M c M u l l a n  and  Assis tnnt  At torneys-General  B r u t o n  
an$ P a t t o n  for t h e  S ta te .  

F. D. H a c k e t t  for de fendan t ,  appel lant .  
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PER CURIAM. The defendant MeDaniels was indicted and convicted 
of disposing of and selling to one Follette certain personal property, 
upon which he had executed a chattel mortgage then in force, for the 
purpose of defrauding the mortgagee. From the judgment of imprison- 
ment at  hard labor, the defendant appealed. 

A careful examination of the exceptions and assignments of error leads 
to the conclusion that no error was committed on the trial, and we so 
find. 

No error. 

J. D. PARKER v. CLARENCE L. SMITH AND FAULK CARTER, CO-PAET- 
N E R ~  TRADING UNDER THE NAME OF ABERDEEN TOBACCO WARE- 
HOUSE, THESSALT MASNISG AND ROBERT PHILLIPS. 

(Filed 7 January, 1942. ) 

APPEAL by defendants, Thessaly Manning and Robert Phillips, from 
Olive ,  Special  J u d g e ,  at March Term, 1941, of MOORE. 

J o h n s o n  & McCluer  and U .  L. Spence  for plaint i f f ,  appellee. 
J .  H.  Sco t t  for defendants ,  Thessa ly  X a n n i n g  and  Robert  Ph i l l ips ,  

appellants.  

PER CURIAM. Thessaly Manning and Robert Phillips appealed from 
an order of the judge holding March Term, 1941, of Moore Superior 
Court, setting aside a separate judgment against the plaintiff obtained by 
default on their counterclaims to plaintiff's cause of action, on the 
ground of excusable neglect. C. S., 600. 

Upon a careful examination of the record we are of opinion the matter 
was within the jurisdiction of the court and in accordance with recog- 
nized procedure. The appeal discloses no sufficient reasons why the order 
setting aside the default judgment should be disturbed, and it is 

Affirmed. 

J. 0 .  SMITH v. AMERICAN DISCOUNT COMPANY. 

(Filed 7 .January, 1942.) 

APPEAL by plaintiff from Olive ,   special J u d g e ,  at May Term, 1941, 
of FORSYTH. 

B u f o r d  T .  Henderson  for plaint i f f ,  appellant.  
El ledge & W e l l s  for defendant ,  appellee. 
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PER CURIAM. This was an  action to recover damage for breach of an  
alleged contract to obtain an  insurance policy on an  automobile which 
was wrecked. When the plaintiff had introduced his evidence and rested 
his case the defendant moved fer  a judgment as in case of nonsuit, C. S., 
567, which motion was allowed, and from judgment accordant therewith 
the plaintiff appealed, assigning errors. 

We have examined the evidence and are of the opinion that i t  fails 
to establish the authority, or the apparent authority, of the agent of the 
defendant, who is alleged to have made it, to miike the alleged contract 
for the defendant, and are further of the opinion that  the evidence 
relied upon fails to establish a contract sufficiently definite to admit of 
interpretation or binding force. 

The judgment of the Superior Court is 
Affirmed. 

DISPOSITION OF APPEAL FROM THE SUPREME COURT OF NORTH 
CAROLINA TO THE SUPREME COURT OF THE 

UNITED STATES 

Laughter v .  Powell, 219 N .  C., 689. Petition for certiorari denied 
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ANNOUNCEMENT OF THE DEATH OF ASSOCIATE JUSTICE 
HERIOT CLARKSON 

Associate Justice Heriot Clarkson died at  the home of his son in 
Charlotte, N. C., on Tuesday, 27 January, 1942, a t  3:00 p.m. The 
Supreme Court was then in recess. That afternoon the Justices of the 
Supreme Court made the following expression: 

"In the death of Associate Justice Heriot Clarkson a great loss has 
come to the Supreme Court and the State at  large. The feeling of the 
members of the Court is one of profound sorrow and regret. We shall 
miss his ever intense loyalty and friendship. His work will live in his 
o~ in ions  for the Court, and his life in the affections of his fellow citizens. 
Truly a great public servant has fallen. We desire to express our sym- 
pathy for his bereaved family and the people of North Carolina whom 
he served with conscientious devotion and untiring zeal." 



WORD AND PHRASE INDEX. 
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Abatidonment-Bcceptance of partpay- 
ment and agreement a s  to balance 
due licld not abandonment of right 
to assert that  original debt was 
fraudulent see Growers Exchange, 
I)tc., u. Hartman, 30;  abandoned 
highways as  constituting neighbor- 
hood public roads see Yosteller v. 
R. R., 275; right of owners along 
abandoned highway to ingress and 
egress to new road see Mosteller u. 
R. R., 275; abandonment of ease- 
ment see Miller v. Teer, 605. 

Abatement and Revival-Administra- 
tor may not maintain action to de- 
clare estate forfeited for condition 
snbsequent in deed see Barklezl u. 
Thomas. 341 ; when pendency of 
prior action does not appear from 
complaint plea of abatement caimot 
be raised by demurrer see Lockman 
I j .  Locknzan, 95 ; discontinuance by 
failure to duly issue alias summons 
must be taken advantage of by mo- 
tion to abate before filing answer 
see dshrboro a. Miller, 298; abate- 
ment of nuisance see Rurris Q. 

C'recch, 302. 
Abettors-See S. Y. Johnson, 773. 
Abuse of Process-In action for abnse 

of process i11 having plaintiff wrong- 
fully confined in insane asylum let- 
ter  admitted in evidence held hear- 
say see Jac1;son a. Parks, 680; ma- 
licious prosecution must be predi- 
cated upon valid process; false im- 
prisonment is based upon want of 
valid process see Parriuh n. Hezcitt, 
708. 

Accident-Accidental death within 
corerage of double indemnity clause 
see Flctchcr v. Tricst Co., 148; evi- 
dence that insured was injured in 
accident within meaning of travel 
and pedestrian policy held sufficient 
see Higgins a. Ins. Co., 243; fall  is  
accident within meaning of Work- 
men's Compensation &4ct see Rob- 
bins v. Hosiery Mills, 246. 

Accord ant1 Satisfaction-Accord be- 
tween employer and third person 
does not bar insurance carrier see 
Hittsorc v Dwvis, 380. 

Account S bated-Nature and Essen- 
tials see Little v. Shores, 429. 

Actions - lJnder Declaratory Judg- 
ment Acl see Board of Health u. 
Comrs. 0)' Nash, 140; splitting cause 
to bring i t  within jurisdiction of 
justice's court see Alliso% u. Steele, 
318; what law governs transitory 
causes arising in another state see 
Bullingto~l v. Angel, 18;  Russ v. 
R. R., 715. 

Adjective Law-Statute proscribing 
deficiency judgments affects adjec- 
tive and not substantive law see 
Bullingto,l v. Angel, 18. 

Administration-See Executors and 
Administrators. 

Admissions--Declaration of defendant 
held not to constitute admission of 
liability ree Pt.oples v. Fulk, 635; 
admission of defendant held compe- 
tent see S 2: Abernethy, 226. 

Adoption-In this action in ejectment 
in  which one link of plaintiff's chain 
of title depended upon validity of 
adoption, the record evidence is 
hrld sufficient see Stewart v. Carl/, 
214. 

Advancements-Lien for agricultural 
advancemcxnts see Rhodes v. Ferti- 
lizer Co., 21. 

Adverse Possession-Title and rights 
acquired see Purcell v. Williams, 
522 ; sufficiency of evidence, nonsuit 
and directed verdict see Purcell v. 
Williams, 522. 

Agency-See Principal and Agent. 
Agriculture--Landlord's lien for rents 

see Rhodrs v. Fertilizer Co., 21; 
crop mortgage liens for  advance- 
ments see Rhodrs v. Fertilizer Co., 
21; priority between lien for ad- 
vancement and other liens and 
claims see Rhodes a. Fertilizer Co., 
21. 
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Alders and Abettors-See S. v. John- 
son, 773. 

Alimony-See Divorce ; upon docket- 
ing of judgment in Superior Court 
i t  acquires jurisdiction to enforce 
judgment for alimony entered in 
the general county court see Brooks 
a. Brooks, 16; decree for alimony, 
a s  to installments accrued, is with- 
in protection of Full Faith and 
Credit Clause see Lockman v. Lock- 
man, 95. 

Amendment-Motion to be allowed to 
amend is  addressed to the discre- 
tion of the trial court see Pink v. 
Hanby, 667. 

Ancillary Remedy-Right of employee 
to resort to, when employer fails to 
keep in effect compensation insur- 
ance, see Byrd a. Johnson, 184. 

Animals-Liability of owner for per- 
sonal injuries inflicted by domestic 
animal see Hill v. Moseley, 485. 

Animus Testandi-In re Will of  Tay- 
lor, 524. 

Answer-Matter alleged a s  being 
privileged in action for libel see 
Harshaw v. Harehaw, 145; motion 
to be allowed to amend is addressed 
to the discretion of the trial court 
see Pink v. Hanby, 667. 

Appeal and Error-Appeals in crim- 
inal cases see Criminal Law;  ap- 
peals from Unemployment Compen- 
sation Commission see I n  re Mitch- 
ell, 65; appeals from Industrial 
Commission see Graham v. Wall,  
84; Blevins v. Teer, 135; Miller v. 
Caudle, 308; Mallard ?i. Bohannon, 
536; BZalocL v. Mineral Products 
Co., 817; when appeals from sepa- 
rate judgments are  heard together 
and first judgment is conclusive 
upon parties in second action, Su- 
preme Court will apply doctrine of 
re8 judicata see Current v. Webb, 
425 ; certiorari is proper procedure 
for review of habeas corpus see I n  
re Steele, 685; parties who may ap- 
peal see I n  re Mitchell, 65; neces- 
sity for objections and exceptions 
see King v .  Powell, 511; settlement 
of case on appeal see Laundry v. 
Underwood, 152 ; Chozen Confec- 
tions, Znc., v. Johnson, 432 ; grounds 

for  writ of certiorari see Chozen 
Cmfections, Inc., v. Johneon, 432; 
form and requisites o f  transcript 
see Wishon v. Weaving Co., 420; 
Rhoades v. Asheville, 413 ; dismissal 
for want of parties see I n  re Mitch- 
ell, 65; review of flndings of fact 
see Asheboro v. Miller, 298; Bark- 
lev v. Thomas, 341; Schoenith, Znc., 
v .  Mfg. Go., 390; Bangle v. Webb, 
423; MacRae & Co. v .  Shew, 516; 
Biggs v. Lassiter, 761; presump- 
tions and burden of showing error 
see Growers Emchange, Inc., u. 
Hartman, 30 ; Cato v. Hospital Care 
Assn, 479 ; harmless and prejudicial 
error see Barrett v .  Williams, 32; 
Jackson v. Parks, 680; Cauley v. 
Ins. Co., 304; Edwards v. Junior 
Order, 41; Motor Co. v .  Ins. Co., 
168: Light Co. v .  Moss, 200; Light 
Co. v. Carringer, 57; YcCartha v. 
Ice Co., 367; King v. Powell, 511; 
Garrett v. Stadiem, 654;  questions 
necessary to determination of ap- 
peal see Walker v. Packing Co., 
158; new trial in Supreme Court 
for  newly discorered eridence see 
Land Bank v .  Garman, 585; partial 
new trial see Jackson v. Parks, 680 ; 
Shore v .  Shore, 802; law of the case 
see Wall v. Asheville, 38. 

Appeal Bond-Amount of, is  within 
discretion of court, see S. v. Par- 
ker, 416. 

Appearance-Where court has held 
that defendant had not made gen- 
eral appearance, the court may not, 
upon the hearing to settle case on 
hppeal, hold that defendant had 
made a general appearance and dis- 
miss the appeal a s  moot, see Laun- 
dry v. Underwood, 152; what con- 
stitutes general appearance see S. e. 
T l  illiams, 445; effect of gmeral ap- 
pearance see Asheboro v. Miller, 298. 

Argument and Conduct of Counsel- 
Counsel may not make argument 
not warranted by evidence see S. u. 
Howlell, 113; S. v. Abernethy. 226. 

Arthritis-Evidence held to sustain 
finding that arthritis did not result 
from the accident within meaning 
of Compensation Act see Bleoins u. 
Tccr, 135. 
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Assault-Liability of carrier for puni- 
tive damages for assault committed 
by agent see Hairston v. Greyhound 
Corp., 642. 

Assignments-Rights and interests as- 
signable see Morris a. Holshouser, 
293. 

Bttachment-Right of employee to at- 
tachment when employer fails to 
Beep in ~ f f e c t  compensation insur- 
ance see Byrd v. Johnson, 184. 

Attempts-To commit offense see S. v. 
Batsoil, 411. 

Attorney and Client-Argument and 
conduct of attorney secL 8. v. H o w  
lclj. 113; R. v. Abrrnethy, 226; 
champertous contract see Merrell v. 
Stuart, 326; prosecution of layman 
for attenlpt to commit barratry see 
R. v. Batson, 411; principal's agree- 
ment to indemnify surety for neces- 
sary counsel fees see Pi?~h: v. 
Hanblj, 667. 

Attractive Nuisances-See Harris v. 
R. R., 698; Luttrell v. Xineral Co., 
782. 

Automobiles-Party injured by negli- 
gence of bailee for hire cannot re- 
cover against bailor's liability i11- 
surer when bailor is not liable see 
Sears 1.. Casualty Co., 9 ;  require- 
ment of sole ownership under policy 
of collision insurance see AIIotor Go. 
v. Ius. Co.. 168; evidence held suffi- 
cient to show accident to automo- 
bile within coverage of pedestrian 
and travel policy see IIiggins v. Ins. 
CO., 243; measure and evidence of 
damages for injury to, see Guar- 
ant!! Co. v. Motor Express, 721; 
service of process on nonresident au- 
tomobile owner by service on Com- 
missioner of Revenue see Coach Co. 
c. Medicine Co., 442; liability of 
State highway Engineer to motorist 
for  negligence in failing to remove 
limb which had fallen across high- 
way see Il'ilkins v. Burton. 13;  for- 
feiture of automobile used in trans- 
portation of intoxicating liquor sees .  
11.  Ayrcs, 161 ; accidents a t  crossings 
see l 'o i~plc v. Hawkins. 26;  Godwin 
v. R. R., 281; title and certificate of 
title see Motor Co. v. Ins. Po., 168; 
pedestrians see Absher v. Miller, 

197 ; Pack 7.. duntan, 704 ; Mitchell 
v. Melts, 7!33 ; due care in operation 
of automobiles in general see 
Reeves v. J ta le~ j .  373; business and 
residential districts see Xitchell ti. 

Melts, 793 : intersections see Reeves 
v. Stalelj, 573 ; stopping, parking 
and parking lights see Peoples v. 
Fulk, 635: Lcarl! v. Bus Corp., 745; 
Sibbitt 1;. Transit Co.. 702; skid- 
ding see Jf itchell v. Uclts, 793 ; neg- 
ligence and proximate cause see 
Peoples v. F l ~ l k ,  635; Pack 1). All- 
man, 704; Mitchell 2.. Yclts, 793; 
contributory negligence see dbsher 
1'. Millcr, 197; Sibbitt 2.. Transit 
Co., 702 ; concurrent and interven- 
ing negligence see Reeves v. Staleu, 
573 ; Peop11-s 1.. F i ~ l k ,  635 ; eridence 
a s  to speed see Afitchetl v. Melts, 
793; instructions see Lenrfl v. Bus 
Corp., 745 negligence or contribu- 
tory negligence of guest or passen- 
ger see Bogen v. Bogen, 648; par- 
ties liable to guests or passengers 
see Reeves v. ~Stalefj, 573; scope of 
employment and furtherance of 
master's business see Riddle v. 
TVhisnant, 131; Smith a. Moore, 
1 G ;  drunken driving see S. v. Par-  
ker, 416; S. v. Millo., 660; suffi- 
ciency of (evidence and nonsuit in 
manslaughter prosecution see S. v. 
Xiller, 660 

"Bad Check Laww-See S. v. Levy, 
812. 

Bail-Amount of appeal bond is in  
discretion of court see S. r .  Parker, 
416. 

Bailor and 13ailee-Third person in- 
jured by ntlgligence of bailee of car 
for hire cannot recover against bail- 
or's liability insurer when bailor is 
not liable see Sears c. Casualty Co., 
9 ;  bailee does not come within pur- 
view of embezzlement statute prior 
to amendment see S. v. Eurell, 519; 
one who receives money for safe 
keeping is not agent, consignee, 
clerk, employee or servant, but is  
bailee if under agreement he is to 
return identical money received and 
is debtor if he is to use money and 
return its equivalent on demand see 
.lIarRae rE Co. v. Shew. 516. 
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Ballots-Conspiracy to deprive elec- 
tion officials of ballots see 8. 2;. 

Abemethy, 226. 
Bankruptcy-Balance of debt after 

crediting payments and agreement 
by parties a s  to amount due is  not 
discharged by debtor's bankruptcy 
when it is determined by jury that  
o r i g i n ~ l  debt mas for  property ob- 
tained through fraud by means of 
giving worthless checks see Grow 
em Exchn~rge v. Hartnzan, 30. 

Banks and Banking - Conflicting 
claims of sheriff and University 
against nnclaimed funds in receiv- 
er's hands see Corporation  con^. C. 
Bank. 48;  where hank wrongfully 
refuses payment, final collection of 
proceeds of check is still available 
to  payee and check may constitute 
payment see Cauley v. Ins. Co., 304. 

Barratry-Vilampertous contract see 
Mcrrt.11 c. Stuart. 326; nature and 
elements of the offense and prosecu- 
tion and punishment for barratry 
see 8. I'. Batsolz, 111. 

Bastard-Evidence held insufficient 
to show written ackno~vledgment of 
paternity required 11s California 
statnte in order for illegitimate 
child to inherit from its father see 
'I1( aglrc v. Wilson, 241: warrant and 
indictment for failnre to support 
illegitimate child see S. 1;. Clarke. 
392 : S. C. Xowe, 535. 

Bettermellts - Person entering into 
posression under parol contract to 
convey held not entitled to  recover 
for improvements a s  against grantee 
of vendor see Grimes 2'. Guion, 676; 
party making improvements with 
knowledge of title cannot recover 
improvements see Barrctt 1;. Wtl- 
I~anzn. 32. 

Xigamj--Prosecl~tion for bigamous 
second marriage after divorce ob- 
tained in another state upon substi- 
tuted service see AS. c. Tilliams, 443. 

Bill of P:~rticulars-Defeiidallt desir- 
ing further information must re- 
quest bill of particlilars see S. 1;. 

john so?^. 773. 
Bills and Notes-Deficiency judgment 

on notes secured by deed of trnst 
see Bfdli?t(/ton v. I)!gel, 18; debt for 

property obtained by worthless 
checks is not discharged by banli- 
ruptcy see Growers Excharcge, ZTIC., 
v. Hartman. 30;  claim of sheriff 
against bank receiver on checks re- 
ceived in payment of taxes see Cor- 
poration Conc. v.  Bank, 48 ; note for 
purchase price cannot be construed 
a s  chattel mortgage lien see Motor 
Co. v. Ins. Go., 168; liability of en- 
dorser held not discharged by pay- 
ment made by receiver of maker or 
by sale of collateral see Biggs 1.. 

Lassitcr, 761 ; criminal liability for 
issuing worthless checks see S. T. 
Lev!/, 812. 

Blacksmith-Compensation insnrancr 
policy held to cover blacksmith en- 
gaged in duties pertaining to hoth 
quarry and trncking operations setb 
U i l l ~ r  c. Cuudle. 308. 

Bona Notabilia-See In  rc d d r n i ~ ~ i s -  
tration of Fratrlcs. 176. 

Boundaries-Descriptioll in t a s  deed 
held sufficient to be aided by parol 
see Comrs. of Beaufort C. Rowland, 
24; action to recover for shortage 
in acreage see Jefferson 2'. Salcs 
Corp.. 76 : location of boundarieh 
npon land is for jury see 34illcr 1.. 

Twr.  605 : definiteness of descrip- 
tion and admissibility of parol see 
h'tetuart c.  Cary, 214. 

Briefs-Dismissal of appeal for fail- 
ure to Ale see S. v. Peele, 83;  S. c. 
Sturdivant, 635; assignn~ents of er- 
ror not discussed in briefs deemed 
abandoned see S. C. Ho~cleu. 113: 
tlesignation of assignments of error 
with reference to transcript see 
A'. 1;. dberneth?~, 226. 

Bull-Liability of owner for injury 
inflicted by, see Hill I.. Mosclcy, 482. 

Burden of Proof-Bnrden is  upon 
party alleging contract with drain- 
age district to  show its valid e r w n -  
tion see D a r ~ n p o r t  1.. Drai~tagc Dis- 
trict, 237; is on party attacking vnl- 
idity of lien for public improve- 
ments see A~heboro c. Jlillcr, 298 : 
in action to reform written instrn- 
ment see Waste Co. 1.. Aendersor~ 
Bros.. 438; in actioiis on health 
policies see Cato v. Hospital Car(. 
d s s ~ r ,  179 ; presumptions mld burden 
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of proof upon proof of killing with 
deadly weapon see S. u. Beachum, 
531; charge in this homicide prose- 
cution Iwld erroneous a s  placing 
burden on defendant to prove inno- 
cence see 8. v. Floyd, 530; is  on em- 
ployer to prove that  contract was 
for services exclusively outside the 
State see Mallard a. Bohannon, 
.XM; in actions for negligence see 
Luttrell u. Mineral Go., 782; Reeves 
a. Rtaley, 573; Nitchell v. Melts, 
793. 

Hns Companies-Service of process on 
process agent for nonresident motor 
carrier see Hamilton v. Greyhound 
Corp., 815; liability to passengers 
see Carriers ; negligence in opera- 
tion of buses and liability therefor 
to  third persons see Automobiles. 

"Business Districts"-See MitchelZ v. 
Melts, 793. 

Cancellation and Rescission of Instru- 
ments-Action to declare forfeiture 
of deed for breach of condition sub- 
sequent see Barkley v. Thontas, 
341: cancellation for frand see Nil- 
linnzs ?.. Williams, 806; mutual mis- 
take and want of consideration 
must be pleaded when relied on see 
William.? a. Williams, 806. 

Carriers-Accidents a t  crossings see 
Temple a. Hawkins, 26; Godwin y. 
R. R., 281; service of process on 
process agent for nonresident motor 
carrier see Hamilton v.  Greyhound 
Corp., 815; failure to  give Negro 
uccommodations see Harr is  a.  Coach 
Co., 67; assault upon passenger by 
employee see Hairston u. Greyhound 
Corp.. 6-KZ ; injuries to passenger in 
boarding or alighting see Wingate 
u. R. R., "1. 

Case on Appeal-Jurisdiction of court 
in  settling case on appeal see Laun- 
drg v. Underwood, 152; Chozcn 
Coqff cctions, Inc., v. Joltnuon, 432 ; 
illness of reporter does not escuse 
defendant from serving statement of 
case 011 appeal within time allowed 
see S. 2.. Wescott, 439. 

Care-in-Measure of damages to build- 
ing cansed by cave-in see Broad- 
hurst v .  Rlythe Bros. Go., 464; evi- 
dence held sufficient to show negli- 

gence on part of contractor for  
State Highway Commission but not 
on part of municipality, in lowering 
railroad track within city for  high- 
way overpass see Broadhurst v. 
Blythe Bros. Go., 4M. 

Certificate of Title-As evidence of 
ownership of automobile see Motor 
Co. v. Ins. Co., 168. 

Certiorari-Allowed for that Superior 
Court erroneously struck out case 
on appeal see G'hozen Confections, 
Inc., v. Johnson, 432 ; denied for 
that illness of stenographer does 
not constitute excuse for failing to 
serve statement of case on appeal 
within timl? allowed see S. c. Wes- 
cott, 439; is proper procedure for  
review of habeas corpus see I n  r e  
Steele, 685. 

Champerty -Contract by layman with 
attorney to procure eridence, etc., 
for percentage of recovery held 
champertous and contract could not 
he made bmis of action, see Mer- 
rrll v. Stuart,  326; prosecution for 
attempt to caommit barratry see S. v. 
Batson, 411 

Charge-See Instructions. 
Chattel Mortgages and Conditional 

Sales-Purchase money note cannot 
be construed in itself a s  chattel 
mortgage see Notor Co. v. Ins. Co., 
168. 

Checks-Debt for property obtained 
by worthless checks is not discharg- 
ed by bankxuptcy see Growers Ex- 
change, Inc. I ) .  Hartrna~t, 30; claim 
of sheriff against bank receiver on 
checks recei17ed in payment of taxes 
see Corporation Corn. a. Bank, 48; 
where bank rvrongfully refuses pay- 
ment, final collection of proceeds of 
check is still available to payee and 
check may vonstitute payment see 
Caulev 1,. INP. Co.. 304; prosecution 
for  issning worthless checks see S. 
c. LPG!!, 812. 

Children-Truc tors itre necessary par- 
ties to action by purchaser a t  fore- 
closure sale lo obtain authority for 
infant trustee to  execute deed see 
Riddick c. I)avls, 120; eight-year- 
old boy hcld not incapable of con- 
tributory 11eg:ligence as  matter of 
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law see Abeher v. Miller, 197; in- 
jury to twelve-year-old boy playing 
011 standing freight car see Harris 
v .  R .  R., 698; injury to minor by 
explosion of dynamite cap see Lut- 
trell v. Mineral Co., 782. 

Circumstantial Evidence-Must raise 
more than suspicion of guilt see S. 
v. Perrty. 248; S. v. Goodman, 250; 
R. v. Miller, 660 ; circumstantial evi- 
dence of conspiracy held sufficient 
see S. v. dbernethy ,  226; circum- 
stantial evidence of defendant's 
guilt of possession of intoxicating 
liquor for sale held insufficient see 
S.  c. Pcnr?~,  248 ; circumstantial eri- 
clence of defendant's guilt of pos- 
session of intoxicating liquor for 
purpose of sale held sufficient see 
8. c. Tfcmcr ,  437 ; of guilt of aiding 
and abetting in prostitution see S .  
v. WiLlk, 712. 

Cities and Towns-See Municipal Cor- 
porations. 

Citizens - Indians residing in this 
State are  citizens and our courts 
hare jurisdiction to  prosecute white 
man for assault upon Indian see 
S. v. Mcllhaney ,  387. 

Clerks of Court-Power to appoint 
administrator for nonresident dying 
in this State see In  re Administra- 
tion of Franks,  176; jurisdiction of 
Superior Court on appeal from 
clerk see U'ynnc v .  Conrad, 3 5 6 ;  
Harriss v. Hughes, 473; clerk has 
only that jurisdiction granted by 
statute see High v. Penree, 266. 

Commerce-Wage and Hour Act is 
constitutional exercise of Congres- 
sional power over interstate com- 
merce see .Crornpton v. Baker, 52. 

Common Source of T i t l e s e e  Stew- 
ar t  c. Cary,  214. 

Compensation Act-Workmen's Com- 
pensation Act see Ler v .  Roberson, 
61; Graham ti. Wa l l ,  84; Bleeins v .  
Teer ,  135; Ryrd c. Johnson, 184; 
Kohbins r .  Hosiery Mills, 246; Nil-  
11.r .v. Caztdle, 308 ; Iiiirson $. Datiia, 
380 ; Ti'hitehead & Anderson, Inc., v .  
Branch. 607; Mallard v. Bohannon, 
536; G a s s a w a ~  v. Gassawau & 
O x e n ,  Inc., 694; Blulock v. Mineral 
Products Co., 817 ; Unemployment 

Compensation Act see I n  r e  Mitch- 
ell, 65. 

Compromise and Settlement-settle- 
ment between employer and admin- 
istrator of third person tort-feasor 
does not bar insurer's o r  employee's 
right of action against the adminis- 
trator see Hinson v. Davis,  380. 

Concurring Negligence - Complaint 
hel& to allege joint tort see Smith 
v. Furniture Co . ,  155; King v. Pow- 
ell, 511 ; intervening negligence see 
Intervening Negligence. 

Condition Subsequent-Action to de- 
clare forfeiture of deed for breach 
of condition subsequent see Barkley 
v .  Thomas, 341. 

Confession, Judgment by-Judgment 
by confession on warrant of attor- 
ney entered in Pennsylvania must 
be given full faith and credit here 
see Land Bank v. Garman, 585. 

Conflict of Laws-Statute depriving 
courts of jurisdiction to render defi- 
ciency judgments applies to notes 
secured by deed of trust executed 
in another state see Bullington 2). 

Angel, 18. 
Congress-Wage and Hour Act is con- 

stitutional exercise of Congressional 
power over interstate commerce see 
C'rompton a .  Baker,  52. 

Coiisent Judgments-Power of court 
to modify see Harriss G. Hughes, 
473; consent judgment held to con- 
vey only an easement and not a fee 
see Miller v. Teer,  805. 

Conspiracy-Agreement not to sell to 
retailer is not unlawful conspiracy 
see HeXeill v. Hall, 73:  Lineberger 
v. Ice Co., 444; prosecution for 
criminal conspiracy see S. v. Abrr- 
w e f h ~ ,  226. 

Constitutional Law-Uniform rule of 
taxation see Banks v. Raleigh, 35;  
denial by carrier of accommodations 
to  Kegro see Harris v .  Coach Co., 
67:  restriction on passage of local 
and private acts see Board of 
Health v. Cornre. o f  Sash ,  140; of- 
fice of jnstice of the peace is consti- 
tutional see In re  Steele, 685; 
waiver of constitutionnl provisions 
see I n  re Steele, 685; legislative 
power see Morris v. Holshouser, 
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293; S. v. Peacock, 63;  courts 
will not declare act unconstitutional 
unless clearly so see Mowis 2;. 

Holshouser, 293; courts must con- 
strue statutes as  written see Ra- 
lcigh v. Hatcher, 613; scope of 
State police power see Morris v. 
Holshouscr, 293 ; equal application 
of laws see Morris 1;. Roluhouser, 
293 ; nature and scope of due proc- 
ess clause in civil matters see Nor- 
ris o. Holshouser, 293; Byrd Q. 

Johnson. 184 ; in criminal prosecu- 
tions see S. a. Stawtcs, 384; I n  re 
Steele, 685; application of statute 
to contracts executed after i ts  ef- 
fective date does not impair obliga- 
tions of contract see Morris v. 
Holahouser, 293; full faith and 
credit clause see Bullington c. 
Angel, 18 ; Lockman v. Lockman, 
95 ; S. v. Williams, 445 ; Land Bani;: 
r .  Gammn, 585 ; Pink v. Hanbv, 
667; Fair  Labor Standards Act is  
valid exercise of Congressional 
power over interstate commerce see 
Cron~pton v. Rakrr,  52 ; indictment 
is not necessary upon appeal from 
recorder's ronrt see R. v. Z'urner, 
437 ; cruel and nnusual punishment 
see R. c. Parkrr ,  416; N. v. Lenw, 
812. 

Constructive Trusts-Party may not 
assert constrnrtive trust when pre- 
liminary parol negotiations consti- 
tuting basis of action a re  raried 
and merged in subsequent written 
agreement with which defendants 
comply see Williams v. JfcLean, 504. 

Contentions-Manner of court's state- 
ment of contentions held to amount 
t o  expression of opinion see Railey 
u. Hayman. 402. 

Contingent Limitation-Will held not 
to create contingent limitations but 
successire limitations by way of 
snbstitution see Whitlel/ G. McIver, 
435. 

Continuing Trespass-Trespass keld 
continuing trespass, and action in- 
stituted more than three years from 
original injnry was barred see Dav- 
rnport v. Drainage Dibtrict, 237. 

Contracts-Freedom of contract is 
guaranteed by due process clause but 

is subject to regulation under police 
power see Morris v. Holshouser, 
293; in restraint of trade see Mc- 
Neill v. Hall, 73;  Linebcrger v. Ice 
Go., 444; with drainage district see 
Davenport v. Drainage District, 
237; deed to cestui with contempo- 
raneous ag~reement to reconvey as  
constituting equitable mortgage see 
Ferguaon v. Blanchard, 1 ;  rights of 
injured third persons as  against lia- 
bility insurer see Sears v. Casualt!~ 
Co., 9 ;  statute depriving our courts 
of jurisdiction to render deficiency 
judgments controls notwithstanding 
that  notes m d  deed of trust were 
executed in another state see Bul- 
lington v. Angel, 1 8 ;  noration, see 
Crrolmrs Erchangr, Znc., 2.. Hart- 
man, 30;  liability of one spouse on 
contract with third person executed 
by the other see Allivon v. Steele, 
318 ; champertous contract keld void 
a s  being agdinst public policy see 
Mcrrell c. Muart,  326 ; advertise- 
ment and competitive bidding a s  
prerequisite to validity of municipal 
contract see Rallnor u. Comrs. of 
Lolrisbirrg, 318 ; burden of proof in 
actions to reform see Waste Co. c. 
Henderson Rros., 438; fact that con- 
tractor's compensation is based on 
cost-plns con1 ract does not necessa- 
rily constitute him employee rather 
than independent contractor see 
Pumps. Znc., u. Tt'oolworth Co.,  499; 
action to cancel for fraud see Wil- 
liams u. Wil~iams, 806; agreement 
a s  expressed by parties in language 
used must be given effect see BrocF; 
c. Porter, 28 ,  contract for furnish- 
ing of water held lirpited to one 
dwelling see Rrock v. Porter, 28: 
preliminary parol negotiations a re  
merged in written agreement see 
TVillian/s v. LrcLran, 504. 

Contributory Xegligence - Contribu- 
tory negligence is not available to 
employer havmg five or more em- 
ployees but electing not to come un- 
der Workmen's Compensation Bct, 
see Iire 2). RoI~erso~t, 61: nonwit on 
ground of coqtributory negligence 
see Codzotn c. B. R., 281; evidence 
hcld to shon contributory uegli- 



WORD ,4ND PHRASE INDEX. 831 

gence on part of motorist causing 
accident a t  crossing see Cf0dzci.n v. 
R. R., 281 ; Miller v. R. R., 562 ; of 
driver of car in colliding with stand- 
ing vehicle see Sibbitt v. Transit 
Po., 702; contributory negligelice on 
part of guest or passenger see Bogen 
7.. Rogen, 648 ; eight-year-old boy 
Iicld not incapable of contributory 
negligence as  matter of law see Ab- 
slier Y. Xiller, 197. 

Controversy Without Action-Supe- 
rior Court acquires jurisdiction of 
controrersy without action when ac- 
tion is within purview of Declarn- 
tory Judgment Act and its provi- 
sions bare been substantially com- 
plied with see Board of Health v. 
Comrs. of Sash,  140. 

Corporations-Service of process on, 
see Process: liability of, for puai- 
t i re  damages see Hair.~totz 1 1 .  Grey- 
hound Corp., 642. 

Corrupt Practices Act-See S .  2;. dber- 
nethy, 226. 

Cost-plus Contracts-Fact that con- 
tractor's compensation is  based on 
cost-plus contract does not necessa- 
rily constitute him employee rather 
than independent contractor see 
Pumps, Inc., v. Woolzcorth Co., 499. 

Counties-Act providing that  county 
commissioners should select grand 
jurors held ralid see S. v. Peacock, 
63; reralnation of property for tax- 
ation ser Moore 71. Sampson County, 
232. 

Course of Employment-In driving of 
car by employer see Riddle v. Whis- 
nant, 131 ; Snzifh v. Moore, 165 ; in 
arresting customer see Hanznzond v. 
Eclwrd's, 596. 

Courts - Jurisdiction of Superior 
Conrt on appeal from Industrial 
Commission see Graham r. Wall, 
84: Rlccins a.  Trer, 135; Superior 
Court has no discretionary power to 
remand case to Industrial Commis- 
sion when findings support award 
see Rlcrim 2;. Teer, 135; jurisdic- 
tion under Declaratory Judgment 
Act see Board of Health u. Comrs. 
of Sas7~. 140; jurisdiction of court 
upon hearing to settle case on ap- 
peal see L a u n d r ~  v. Cndcrzcood, 

,152 ; Choxen Colzfections, Inc., v. 
J o ~ ? L ~ o ~ ,  432; removal of causes to 
Federal Court see Smith v. Furni- 
ture Co., 155; will not declare stat- 
ute unconstitutional unless i t  is 
clearly so see Morris v. Holshouser, 
293; policy is  legislative and not 
judicial question see Raleigh v. 
Hatcher, 613 ; decree for alimony, as  
to installments accrued, is within 
protection of full faith and credit 
clause see Lockman v. Lockman, 95 ; 
decree of divorce upon substituted 
service does not come within protec- 
tion of full faith and credit clause 
of the Federal Constitution see 8. u. 
Williams, 445 ; denial of deficiency 
judgment on notes executed in an- 
other state subsequent to ch. 36, 
Public Laws 1933, does not impinge 
full faith and credit clause see Rul- 
Zington v. Angcl, 18 ; deficiency judg- 
ment obtained in Pennsylvania upon 
warrant of attorney comes within 
protection of full faith and credit 
clause see Land Rank a. Garnzan, 
585 ; statutory receiver of insolvent 
insurance companies, appointed in 
another state, may maintain action 
here see Pink r .  Hanby, 667; clerk 
of court has only that jurisdiction 
conferred by statute see High v. 
Pearce. 266: office of justice of the 
peace is constitutional see In  rc 
Stecle, 655: jurisdiction may not be 
conferred on court by agreement or 
waiver see Board of Health 1.. 

Comrs. of Nash, 140; High 2.. 

Pearce. 266; MacRae v. Shew, 316; 
when interlocutory judgment of 
county court is docketed in Snpcx- 
rior Court it  acquires jurisdiction 
see Brooks 2,. Brooks, 16;  recordat-i 
hcld properly revoked see 8. v. Haw 
worth, 534 ; when cause before clerk 
is i11 any manner presented to judge 
Superior Court acquires jurisdic- 
tion see TI'ynne 1'. Conrad, 355: 
Harrius 1 . .  Hughcr, 473; after inter- 
locutory order another judge of 
Superior Court may hear and deter- 
mine matter see Corp. Corn. v. Battlz, 
48;  State court has jurisdiction of 
prosecution of white man for as- 
sault upon Indian see S. v. Mcdl- 
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haney, 387; lex loci, lea fori see 
Russ v. R. R.,  715; Blcllington v. 
Angel, 18. 

Covenants-Restrictive covenants see 
Brenizer v.  Stephens, 395; Turner 
v.  Glenn, 620. 

Criminal Law--Elements o f  and pros- 
ecutions for particular crimes see 
Particular Titles o f  Crimes ; Indict- 
ment see Indictment ; necessity for 
indictment see S. v.  Turner, 437; 
cruel and unusual punishment see 
S.  v.  Parker. 416; S. v.  Lery,  812; 
due process o f  law see S. v. Starnes, 
384; I n  re Steele, 685; culpable 
negligence in  driving car see S. v.  
Miller, 660; attempts see S.  v .  Bat- 
son, 411; aiders and abettors see 
8. v. Johnson, 773; conspiracy to  
commit misdemeanor is a misde- 
meanor see 8.  v.  Abernethg, 226; 
plea o f  nolo contendere empowers 
court t o  punish see 8. v .  Parker, 
416; evidence o f  guilt o f  other o f -  
fenses see S. v .  Batson, 411; photo- 
graphs see S. I ) .  Shepherd, 377 ; char- 
acter evidence o f  defendant see S. 
v .  S h ~ p h w d ,  377; court may permit 
leading question see 9. 71. Thomas, 
34; promise o f  immunity goes only 
t o  witness' credibility see S.  v .  
Johnson, 252 ; admission o f  evidence 
competent for restricted purpose see 
S. u. Shepherd, 377; argument and 
conduct o f  counsel see 8. v.  Howley, 
113; S. v.  Abernethu, 226; suffi- 
ciency o f  evidence and nonsuit see 
R. v. Penry, 248; S. 1;. Goodman, 
233; 8 .  v.  Miller, 660; S.  v.  John- 
so)7, 773; charge held for error in  
placing burden on defendant t o  
prove innocence see 8 .  v.  Floyd, 
530; correction o f  comsel held not 
t o  amount t o  expression o f  opinion 
by court see 8. v.  Howtry, 113; re- 
quests for instructions see S. v.  
Beachum, 531 ; court cannot resub- 
mit cause af ter  verdict o f  not guilty 
see S. v.  Williams, 724; judgment 
in  this rase held not ombiguous see 
A'. v .  Batson, 411; validity o f  judg- 
ment and attack see I n  re Steelc, 
(585; amount o f  appeal bond is in  
discretion of  court see S. v. Parker, 
416; illness of  conrt reporter does 

not excuse failure t o  make out and 
serve statement o f  case on appeal 
see 8. v.  Wescott, 439; conclusive- 
ness of  record see S.  v.  Starnes, 
384; S. v. Batson, 411; briefs see 
S. v .  Howley, 113; 8. v. Abernethy, 
226; prosecution o f  appeals and dis- 
missal see 8. v. Peele, 83; S. a. Stur- 
divant, 535; S. v.  Wescott, 439; S. 
v.  Morrozo, 441; harmless and prej- 
udicial error see S. v.  Johnson, 252 ; 
S. v. Thomas, 34; S. v. W i l l i a n ~ ,  
445; S. v.  Shepherd, 377; S. v. 
Starnes, 384 ; S. v. Floyd, 530; S.  zr. 
Beachum, 531; new trial see S. c. 
Stamcs,  384; S. v.  Batson, 411. 

Crops-Crop liens see Rhodes v.  Fer- 
tilizer Co., 21. 

Cross-Examination-See Xotor Co. v.  
Ins. Co., la. 

Crossings-Accidents at, see Tenzple 
v .  Hawkins, 26; Godwin u. R. R., 
281; Miller u. R. R., 562. 

Cruel and Unusual Punishment-See 
S.  v. Parker, 416; S.  2;. Levy, 812. 

Culpable Negligence--See S. v .  Miller, 
660. 

Damages-Neasure o f  damages for 
taking easement for transmission 
line see Light Co. v. Carringer, 57; 
for injury to  property see Guarantjl 
Co. 2.. Motor Express, 721: Broad- 
hurst v. Blytbe Bros. Co., 464; nom- 
inal damages see Hairston v. Grey- 
hound Corp., 642 ; grounds and basis 
for recovery o f  punitive damages 
see Harris v .  Coach Co., 67; Hair- 
ston 1%. Greuhound Corp.. fX2; Bur- 
ris %. Creech, 302. 

L)ciath-Right o f  action for -wrongful 
death rests c~xclusively in statute 
see Whitehearl & Anderson, Inc., v. 
Branch, 507; plaintiff must prow 
negligence ~~rox imate ly  causing 
death see Rf'eves v.  Stale!/, 573; 
Sfitchell v.  Melts, 793; only admin- 
istrator may sue for wrongful death 
see Whitehead d Anderson, Inc., a. 
Branch. 507; declaration held not 
competent as dying declaration see 
Gassazr.a?/ 7). Gassawaft & Oicen, 
Inc., 694. 

"Death by E x t e r n a 1 Accidental 
Means"-M7ithin coverage o f  double 
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indemnity clause see Fletcher v.  
Trust  Co., 148. 

Debt or Default of Another-Invoking 
defense of statute of frauds see 
Allison v.  Steele, 318. 

Debtor-Dedned see S. v. Eurell, 519; 
"debtor" does not come within pur- 
view of embezzlement statute see 
S. v.  Eqirell, 519. 

Decedent-Incompetency of witnesses 
to testify as  to transactions with 
see Durds v. Pearson, 163; whether 
testimony with deceased cestui is  
incompetent in trustor's action 
against trustee for accounting held 
not necessary to  be decided upon 
record see Garrett v. Stadiem, 654. 

I)eclarations-Narration of occurrence 
by agent, even though upon former 
prosecution for assault, held incom- 
petent as  hearsay a s  to principals al- 
though competent against agent see 
Howell v. Harris, 198 ; declarations 
of defendant held not to  constitute 
admission of liability see Peoples v. 
Fulk, 635; Jbeld incompetent a s  not 
being pars re8 gestce see Cfassamal/ 
2'. G o s s a w a ~  & Owen, Inc., 694. 

Declaratory Judgment Act-Action 
under will lie to determine pover  
of board of health and county com- 
missioners to appoint health officer 
see Roo~rl of Health v. Conare. o f  
S7aslr, 140. 

Deeds-To cestui with contemporane- 
ous agreement to reconvey a s  con- 
stituting equitable mortgage see 
Fergueow v. Blaflchard, 1 ; descrip- 
tion in tax deed held insufficient see 
Coflzrs. of Beaufort v. Rowland, 24; 
sufficiency of description and aid of 
clescription by par01 see Stewart z'. 

Caru, 214; action to recover for 
shortage in acreage see Jefferson c. 
Sales Corp., 76 ; registration of deeds 
a s  notice see Toeci v. Nowfall, 550; 
T w n e r  v. Glmw, 620; general rules 
of construction see Brgant v. 
Shields, 628; estates and interests 
created by construction of instru- 
ment see Miller v .  Teer,  605; Bry- 
ant o. Shields, 628 ; conditions sub- 
sequent see Barkleu v .  Thomas, 
341 ; restrictive covenants see Bren- 

27-220 

iser v.  Stephens, 395; Turner  .v. 
Glenn, 620. 

Defeasible Fees-D e v i s e e s held to 
take fee simple and not defeasible 
fee see Whit ley  v.  McIver, 435. 

.Deficiency Judgments - Deficiency 
judgment obtained in Pennsylvania 
upon warrant of attorney comes 
within protection of full faith and 
credit clause see Land Bank v.  Gar- 
man ,  585; denial of deficiency judg- 
ment on notes executed in another 
state subsequent t o  ch. 36, Public 
Laws 1933, does not impinge full 
faith and credit clause see Bulling- 
ton v .  Angel, 18. 

Demurrer-Where pendency of prior 
action does not appear from com- 
plaint objection may not be raised 
by demurrer see Lockman v .  Lock- 
man,, 95; demurrer admits facts see 
Merrell v. Stuart,  326; Cheshire z.. 
First Presbyterian Church, 393 ; 
Hedgpeth v. Allen, 528 ; but not coa- 
clusions of law see Harris v. R.  R., 
698; time of demurring and w a i r ~ r  
of right to  demur see Raleigh I * .  

Hatcher, 613. 
Department of Revenue-Certificate 

of title as  evidence of ownership of 
automobile see Motor Co. v Ins. Co., 
168. 

Descent and Distribution-Evi6ence 
held insufficient to show written 
acknowledgment of paternity re- 
quired by California lam to permit 
illegitimate child to inherit see 
Teague v .  Wilson, 241. 

Devastavit-Where complaint alleges 
enrichment of devisee a t  expense of 
creditors but proof tends to show 
only devastavit, nonsuit is  proper, 
see Rose v. Patterson, 60. 

Disability Insurance-See Edwards c. 
Junior Order. 41; Medlin v.  Ins. 
Co., 334. 

Disease-Of eye is  sickness within 
meaning of health policy see Glenn 
o. Ins. Co., 672; award of compen- 
sation for silicosis upheld see Bla- 
lock v.  Mineral Products Co., 817. 

Dismissal-Of appeal for failure to 
make out and serve statement with- 
in time allowed see S. u. Wescott ,  
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439; S. v. Morrow, 441; for failure 
t o  Ale brief see S. v. Peele, 83; S. v. 
Sturdivant, 535. 

Disposition, Power of-Devises with 
power of disposition see Trust Co. v. 
He?/nzann, 526 ; Culbrelh v. Caison, 
717; deed of trustee having naked 
power of disposition held exercise 
of power notwithstanding failure of 
deed to indicate i ts  capacity a s  that  
of trustee see Tocci v. Sowfall, 550. 

Ditches-Liability of principal to 
third person injured in fall in ditch 
dug by independent contractor see 
Evans 1:. Rockingham Homes, Inc., 
263. 

Divorce-Upon docketing of judgment 
in Superior Court i t  acquires juris- 
diction to enforce judgment for ali- 
mony entered by general county 
court see Brooks v. Brooks, 16; 
divorce obtained in another state 
upon substituted service is no de- 
fense to prosecution for bigamy see 
S. v. Williams, 445; husband may 
not set up cross action for divorce 
in wife's action for alimony without 
divorce see Shore v. Shore, 802; an- 
swer in action for divorce must be 
verifled a s  jurisdictional prerequi- 
site see Silver v. Silver, 191; ali- 
mony pendmte lite see Silver v. Sil- 
wr, 191; permanent alimony may 
be decreed only upon divorce a 
mensa see Silver v. Silver, 191 ; ali- 
mony without divorce may be grant- 
cd only in independent action and 
not in wife's cross action see Silver 
t'. &'ilcer, 191 ; action may he main- 
tained in this State on decree of 
another state a s  to alimony accrued 
see Locktnan c. Locklnan, 95 ; valid- 
ity of foreign decrees based upon 
substituted service see S. 2;. Wil- 
liams, 445. 

Domestic Animals-Liability of owner 
for injuries inflicted by domestic 
animals see Hill 2;. Moselc2/, 485. 

Dominant Highway-See Reews v. 
Staleg, 573. 

Doctrine of Last Clear Chance-See 
Temple 2;. HauMns, 26; Russ u. 
R. R., 715. 

Double Indemnity Clauses-In life 

policies see Fletcher v. Trust Cio., 
148. 

Dower-Dec ree allotting dower is res 
judicata as  to widow's claim of 
fee see Bryant v. Shirlds, 628; pro- 
ceedings for allotment of dower 
must be brought in county in which 
deceased was domiciled. High v. 
Pearce, 266 

Drainage Districts-Individual may 
not maintain action against drain- 
age district on agreement as  to 
manner in which ditches should be 
cut and maintained, and action for 
negligent maintenance was barred 
see Davenport v. Drail~nge District, 
237. 

Drunken D r i v i 11 g-Sentence for 
drunken driving see S. v. Parker, 
416; ev ide~ce  sufficient to sustain 
conviction of, see S. v. Xiller, 660. 

Due Process of Law-Change in rem- 
edies and p~ocedure does not violate 
due procesi: of law see Byrd v. 
Johnson, 184 ; fee system of compen- 
sation of justice of the peace does 
not deprive defendant of dne proc- 
ess see I n  rt, Steele, 685 ; defendant 
may not be convicted of crime ex- 
cept by due process of law see 8. v. 
Stames, 384; freedom to contract is 
within scope of due process of law 
see M o r r i ~  4 % .  Holshozcser. 293, but 
Legislature may impose restrictions 
under police power. I h i d .  

Dying Declaratjons-In prosecutions 
for homicide see S. ?I. Thontas, 34; 
in civil actic~ns for wrongfnl death 
see G a s s n m ~ ~  L'. Gasscctcal~ ~6 Ozcer~, 
Inc.. 694. 

Dynamite-Degree of care required 
in handling ~ n d  in storing to pre- 
vent injury lo minors see L~it t rcl l  
t?. Mineral Co., 782. 

Easements-Coinpensation for ease- 
ment for transmission lines see 
Light Co. 2;. ('arringcr. 35; condem- 
nation of right to divert water of 
stream for power project see Light 
Co. c. Xoss, 200; easement for in- 
gress and egress by stair between 
I~uildings hcla abandoned by owner 
of dominant tenement see Milkr v. 
Tecr. 605. 
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Ejectment--Party entering into pos- 
session under parol contract to con- 
vey and making improvements upon 
the land cannot recoPer value of 
improve~nents a s  against subsequent 
purchaser under registered deed see 
Grimes c. Guion, 676 ; common 
source of title see Stczcart v. Caru. 
214. 

Election of Remedies-V7here it  is de- 
termined on appeal that nonsuit 
should h a l e  been granted in cause 
sounding in tort, whether plaintiff 
should have been required to elect 
hetweeu tort and contract is elimi- 
nated see Walker 2;. Packing Co., 
158 ; material furnisher filing lien 
may not assert that material was 
furnished directly to bwner see 
Pzit~zps, I w . .  v. W o o l ~ o r t h  CO., 499. 

Elections-Offenses against the elec- 
t i re  franchise see 8. u. Rbernethy, 
226. 

Electricity-Compensation for ease- 
ment for transmisqion lines see 
Liglit C'o. 1'. Carringer. 57 : condem- 
nation of right to divert water of 
stream for power projeet see Light 
Co. C. ,110~8. 200. 

Embezzlement - Seither dehtor nor 
bailer came within pnrriew of em- 
bezzlement statute prior to amend- 
ment of 1941 see S.  z.. Eurrll, ,519. 

Emergency-Within meaning of pro- 
riso exempting municipal expendi- 
tares in excess of $1.000 from neces- 
sity of advertisement and competi- 
tive bidding see Ralltior v. Comrs. 
of Lou isburg. 348. 

Eminent Domain-Owner of property 
injured in construction of highway 
is not relegated to claim for taking 
of property but may maintain ac- 
tion in tort see Broadhurst v. 
Blytl~e Bros. Co., 464; city may con- 
demn land to widen highway within 
its limits see Raleigh v .  Hatcher. 
613 ; power company may condemn 
right to divert waters of stream see 
L i q k t  Co .  zl. Moss. 200; measure of 
compensation see Light Co. 2.. Moss. 
200; Light Po. 1.. Curritrgcr, 37. 

Employees-Executives as  "employ- 
ees" vi thin corerage of Compensa- 

tion Act see Gassawau v. Gassazca~ 
& O w e n ,  Inc., 694. 

Employer and Employee--See Master 
and Servant. 

Entireties-Husband may not procure 
foreclosure of land held by entirety 
and acquire title a t  sale adrerse to 
wife see Hatcher v. Allen, 407; deed 
failing to name wife in premises or 
grant i~lg clause, but naming her 
only in habendum does not create 
estate by entirety see Bryant 2'. 

Shields, 628. 
Equity-Equitable mortgages see Fer- 

yuso+z ti. Blanchard, 1: equitable es- 
toppel does not apply when ~ e r s o l l  
sought to be charged has no lmowl- 
edge of facts see Barrow v .  Rarrotl'. 
7 0 ;  party demanding equitable re- 
lief must specifically allege facts 
upon which his remedy is predi- 
cated see Williams I ? .  TT.'illia)t~k. 
806; laches see TVy~lne 1.'. Conrod. 
353. 

Erroneous Judgments-Defined sce 
Tl'~/wrtc v. Conrad, 355; I n  re Rtctle, 
m5. 

Escheat-Right of University to nn- 
claimed funds in hands of bank re- 
ceirer see Corporatiot? C0)ll. 2'. 
Bat~li,  48. 

Estates-Created hy wills see Wills : 
created by deeds see Deeds ; forfeit- 
ure of life estate for nonpaymellt of 
taxes see CoopPr c. Coopet-. 490. 

Estates by Entireties-EIusba111 may 
not procure foreclosure of land hcld 
by entirety and acquire title a t  sale 
adverse to wife see Hatcher 2'. 

Allerr, 407; deed failing to name 
wife in premises or granting clause. 
hut naming her only in hubendum 
does not create estate by entirety 
see Brftant a. Rhields. 628. 

Estoppel-By judgment see Jeffersorz 
.I-. fiulcs C'orp., 76 ; Harsl~azc; z.. Har- 
show, 145; Current 2;. Tl'ebb, 423: 
Br!/nwt c. Shields, 628; in action 
to recover for shortage in acreage, 
refusal to submit issue of estoppel 
held not error in absence of evi- 
dence that grantees 1i11e~v the true 
boundnries a t  time of accepting 
deed we  Jefferson 2.. 6'07~'s Gorp., 
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76; estoppel by record see High v. 
Pearce, 266 ; estoppel by conduct see 
Barrou) v. Barrow,  70; parties es- 
topped see Turner v. Glenn, 620. 

Evidenc-In criminal prosecutions 
see Criminal Law and particular 
titles of crimes, in particular ac- 
tions see particular titles of ac- 
tions; sufficiency of evidence see 
Nonsuit and particular titles of ac- 
tions and prosecutions : new trial 
for newly discovered evidence see 
Land Bank v. Garman, 6%; Crow 
v. McCullen, 306; harmless and 
prejudicial error in admission or 
exclusion of evidence see S. v. 
Thomas,  34; Edwards  v .  Junior 
Order,  41; Motor Co. v. Ins.  Co., 
168; Cauley v. Ins. Go., 304; S. v. 
Williams, 445 ; Garrett  u, Stadiem, 
654; dackso?t v. Parks,  680; Light 
GO. v. Moss, 200; statement of evi- 
dence and explanation of law aris- 
ing thereon see Howell v. Harris,  
198; Cummig?gs v .  Coach Co., 521; 
expression of opinion on, see Bailcy 
v. Hayman,  402; Hairston v. Greg- 
hound Gorp., 642; admission of evi- 
dence competent for restricted pur- 
pose see 8. v. Shepherd, 377; with- 
drawal of incompetent evidence in- 
advertently admitted see Cauley a. 
Ins.  Co., 304; testimony a s  to speed 
of car see Mitchell v. Melts, 793 ; 
judicial notice see Laundry c. Lln- 
derzoood, 152; Mineral Po. v. Young, 
287 ; absolute right to cross-examine 
witness is limited to matters testi- 
fied to in examination-in-chief see 
Motor Co. v .  Ins. CO.,  168; testi- 
mony a t  former trial see Howell v. 
Hnrris,  198; transactions or com- 
munications with decedent see 
Davis v. Pearson, 163; parol evi- 
dence affecting writings see W i l -  
lian18 v .  McLean, 504; Lucas v. 
Barrow. 690; in aid of description 
ill deed see Stewart  v. Cary ,  214; 
parol evidence is not competent to 
establish restrictive covenants see 
T ~ i r n c r  v. Glenn, 620: hearsay evi- 
dence in general see Teague v. TVil- 
eon, 241; Jackson v. Parks ,  680; 
re8 gestce see Gassatcay v. Oassa- 
w a v  d- Oicrn, Znc., 694; admissions 

by parties see Peoples v. Fulk,  635 ; 
by agent see Howell v. Hamis ,  198; 
nonexpert may testify a s  to insur- 
ed's a b i l i t ~  to follow gainful occu- 
pation see .Edwards v. Junior Order,  
41. 

Excavation-Measure of damages to 
building caused by cave-in see 
Broadhursl v .  Bly the  Rros Co., 464; 
evidence held sufficient to show neg- 
ligence on part of contractor for 
State High3way (=ommission, but not 
on part of municipality, in lower- 
ing railroad track within city for 
highway overpass see Broadhurst v .  
Bly the  B r o , ~ .  CO., 464. 

Exceptions-Necessity for exceptive 
assignments of error in order to pre- 
sent matter for  review see King v. 
Powell ,  511. 

Execution-Issuance of, does not pro- 
long life of lien of judgment see 
Lupton v. I;:dmundson, 188. 

ICxecutives-As "employees" within 
coverage of Compensation Act see 
Gassamay ,e. Gassawall d- Owen, 
Inc., 694. 

Executors and Administrators-Where 
complaint llleges enrichment of 
devisee a t  expense of creditors but 
proof tends I:O show only decas tav i t ,  
nonsuit is Froper see Rose v. Pat-  
terson, 80; cnomplaint held to allege 
action againsfi defendant as  devisee 
for personal enrichment a t  expense 
of creditors and not against defend- 
ant  in her capacity a s  executrix and 
her motion lo remove to county of 
her qualification was properly de- 
nied see Rtwe v.  Pat terso~l ,  60; 
where proceedings to sell lands to 
make assets is instituted in county 
other than that  of deceased's domi- 
cile clerk is without authority to 
order allotment of widow's dower 
by metes and bounds see High v. 
Pearce, 266 ; death and administra- 
tion as  affecting limitation of ac- 
tions see Rotlman v. Stillnaan, 361; 
only administrator may maintain 
action for wrongful death see 
Whitehead tB Anderson, Inc., v. 
Branch, 507 ; appointment of admin- 
istrator for nonresident see In r e  
Administraticln o f  Franks,  176; ad- 
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ministrator cannot maintain pro- 
ceedings to sell lands to make as- 
sets based upon declaring forfeiture 
of his intestate's deed for breach of 
condition subsequent see Barkleu v. 
Thomas, 341; priorities for payment 
of debts are  Axed by statute see 
Rodntan v. Stillman, 361 ; claim 
held "filed" see Rodman v. Stillman, 
361; complaint held not to show 
want of capacity of plaintiff to 
maintain action a s  trustee to have 
court approve settlement see Chesh- 
ive v. First Presbvl('rian Church, 
393. 

Explosives-Degree of care required 
in handling and in storing to pre- 
vent injury to minors see Luttrell 
v. Mineral Co., 782. 

Expressio Facit Cessare Tacitum- 
See Shore v. Shore, 802. 

Expression of Opinion-By court in 
ruling upon admissibility of e ~ i -  
dence see Light Co. 2;. Carringer, 
57; by court in charge see Bailcu a. 
Hagman, 402; Hairston v. Orell- 
hound Corp., 642; S. v. Hoacle?~, 113. 

Facts. Findings of-Review of find- 
ings of facts see -4sheboro v. Miller, 
298; Bnvlile?/ v. Thomas, 341 ; 
Schoenith, Inc., v. M f g .  Go., 390; 
Banqle z.. Webb, 423 ; MacRae & Co. 
a. Shew. 516; Biggs v. Lassiter, 
761; review of findings of Indus- 
trial Commission see Graham 9. 

Wall. 84; Blevins v. Teer, 135; Mil- 
ler v. Caudle, 308; Blalock v. Min- 
eral Products Corp., 817. 

Fair Labor Standards Act - See 
Crompton v.  Baker, 52; Hart  v. 
Oregorll, 180. 

False Imprisonment-Liability of prin- 
cipal for false arrest caused by 
agent see Hammond v. Eckerd's, 
596; false imprisonment is depriva- 
tion of liberty without legal process 
see Parrish v. Hezcitt, 708 ; in ac- 
tion for abuse of process in having 
plaintiff wrongfully confined in in- 
sane asylum letter admitted in evi- 
dence held hearsay see Jackson a. 
Parks, 680. 

False Pretenses-Prosecutions for is- 
suing worthless checks see S. 2;. 

Levu, 812; false pretense in mis- 

representing that  there were no 
liens on property see S, v. Howleu, 
113. 

Federal Court-Removal of causes to 
Federal Court see Snoith v. Furni- 
ture Co., 155. 

Federal Fair Labor Standards Act- 
See Crompton v. Baker, 52; Hart  a .  
Gregory, 180, 

Federal Government-PI'otmithstand- 
ing guardianship over Indians, State 
courts have jurisdiction to prose- 
cute white man for assault upon 
Indian see 8. v. Mcdlltaneu, 387. 

Fee-Devisees held to take fee simple 
and not defeasible fee see Whitley 
o. McIver, 4.38; consent judgment 
held to convey easement and not fee 
see Miller v. Teer, 605. 

Fee System-As disqualifying justice 
of the peace see In re  Steele, 685. 

Felony-A conspiracy to commit a 
felony is a felony see S. c. dber- 
nethg, 226. 

Fence-Spite fence see Bz~rris o. 
Creech, 302. 

Findings of Fact-Review of, see 
Asheboro v. Miller, 298; Barkley v. 
Thomas, 341; Schoenit11, Inc., v. 
M f g .  Co., 390; Bangle v. Webb. 423; 
HacRae & Co. c. Shew, 516; Biggs 
v. Lausiter, 761 ; review of findings 
of Industrial Commission see Gra- 
ham v. Wall, 84; Blevins a. Tew, 
135; Miller v. Cattdle, 308: Blaloclc 
v. Mineral Products Co., 817. 

First Degree Murder-Defined see 8. 
v. Starnes, 384. 

Fishhook-Consumer's action agaillst 
manufacturer for injury resulting 
from fishhook in ping tobacco see 
Cattdle v. Tobacco Co., 105. 

Food-Action to recover for fishhook 
in plug tobacco see Caudlc v. To- 
bacco Co., 105; action to recover for 
rancid lard see Walker c. Pac1iirr.q 
Co., 158. 

Foreclosure-Lis pendms statutes are  
not applicable to foreclosure suit 
see Ins. Co. v. Knox, 725. 

Foreign Judgments-Denial of defi- 
ciency judgment on note secured by 
mortgage execrited in another state 
does not impinge full faith and 
credit clause see Bullington v. 
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Angel, 18 ; judgment by coufession 
on warrant of attorney entered in 
Pennsylvania must be given full 
faith and credit here see ];and Bank 
r. Garman, 585; decree of divorce 
upon substituted service does not 
come within protection of full faith 
and credit clause of the Federal 
Constitution see S. v. Williams, 
445; decree for alimony, a s  to in- 
stallments accrued, is within protec- 
tion of full faith and credit clause 
see Lockman u. Loelman, 95. 

Foreseeability-If intervening negli- 
gence is  not foreseeable i t  mill insu- 
late original negligence see Reeces 
v. R t a l e ~ ,  573; a s  element of proxi- 
mate cause see Luttrcll ?.. Mineral 
Co., 782; Mitchrll I, .  Bfelts, 793. 

Forfeitures-Of life estates for non- 
payment of taxes see Cooper v. 
Cooper, 490 ; forfeiture of automo- 
bile used in transportation of in- 
toxicating liquor see R. 1.. Ayres, 
161 : action to dec1:ire deed forfeit- 
ed for breach of condition subse- 
quent see Barkleil v. Thomas, 341. 

Forgery - Warrant charging that 
payee wrongfully endorsed check 
and failed to account for proceeds 
does not allege forgery see Purrish 
1;. Hezcitt, 708. 

Fraud-Fraudulent. debts not dis- 
charged by bankruptcy see Grotcers 
Bzchmgr. Inc.. z: Hartman, 30;  
there is  no prcsnmption of fraud in 
transfer of eqnity of redemption to 
c'f'stui see Frrgusotl z.. Blarrchavd. 
1 ; avoidance of insurance policies 
for fraud see Cnto 1.. Hospital Caw 
Asm., 479: promise may he basis of 
fraud when made with present in- 
tent not to fulfill same see Wil- 
liams 1.. Willianis. 806; party is  
under dnty to read instrnment nn- 
less prevented see Tl'illianrs v. Wil- 
liams, 806; accept:~nce of part pay- 
ment does not waive right to assert 
that debt was for property obtained 
by fmud see Gro~wrn Exchrrnye v. 
Hartnzan, 30. 

Frauds, Statute of-Defense of stat- 
ute must be pleaded see Allison r .  
Rteele, 318: deed must contain de- 
scription certain in itself or capable 

of being made certain in  order to 
be valid under statute see Stewart 
v. Carg, 214; restrictive covenants 
impose sem, tude constituting inter- 
est in land see Turner v. Glenn, 
620; easemmt is interest in land 
within purview of statute see Miller 
v. Teer, 605. 

Freight Car-Standing on commercial 
siding is  not attractive nuisance sce 
Harris c. R. R., 698. 

Full Faith and Credit Clause-See 
Bulli~igton u. Afzgel, 18 ; Loc7maiz c .  
Locknrnn. 95 : 8. v. Il'illiavzs, 445 ; 
Land Rank t .  Garman, 585; Pink v. 
Hatr 41/, 667. 

Gaming-Evidmce held insufficient to 
grove defend,~nts were playing poker 
for  money set. S. v. Goodman. 250. 

General Assembly-Legisla ture has 
power to prewribe method of selec- 
tion of grand juries see 8, v. Prn- 
cock. 63: power is limited only by 
restraints imposed by Constitution 
see Morris 1 3 .  Holshoitser, 293 : pol- 
icy is legislative and not judicial 
question see Raleigh I>. Hatchcr. 
613. 

Gorernmental Function - Lowering 
railroad trwlis in conitruction of 
railroad underpass to eliminate 
grade crossing is gorern~nental func- 
t ion of municipality see Broadh urst 
1'. Rl!~thc Bros. Co.. 464. 

Grade Croc;sing -Evidence held sum- 
cient to show nc.gligence on part of 
contractor for State Ilighway Com- 
mission, bnt not on part of munici- 
p ~ l i t y .  in lonering railroad track 
nithi11 city for highway overpass to 
eliminnte grade crossing see Broad- 
lr irrnt 1%. Bl!ttht- Rros. Po.. 464 : acci- 
dents a t  crowings see Trinplc 2.. 

Hnicki118. 26:  17odirin 1.. R. R., 281 : 
3Jillrr v. R. R . 562. 

Grnutl Jury-St.ltute providing that 
board of county commissioners 
should select grand jury llcld valid 
see R. c. Pcacock. 63. 

Guest-Persons liable to guests or 
passenger injured in collision see 
Ree~.cs 1.. Stalry. 573 ; negligence on 
part of guest or passenger see 
Boycit c. Boge~i, 6-18. 
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Habeas Corpus-On ground that  de- 
fendant was convicted by justice 
whose compensation was based upon 
fee system should hare been dis- 
missed see I n  r e  Steele, 685; review 
is by certiorari see I?z re Steele, 
685. 

Harmless and Prejudicial Error-New 
trial will be awarded only for prej- 
udicial error see Barrett  v. Wil- 
liams, 32;  Jackson v. Parks, 680; 
where defendant is convicted on 
two counts error on one count is not 
prejudicial when there is no error 
as  to the other see S. v. Jolznso~~, 
252; in charge of court see McCar- 
tha v. Ice Co., 367; S, u. Shepherd, 
377: S. v. Starnes, 384; King 2;. 

Powell, 511: S. a. Flovd, 530; Learv 
v. Bus Corp., 745; in admission or 
esclusion of evidence see S, v. 
Thonzas, 34;  Edwards v. Junior 
O r d t ~ .  41 : Motor Co. v. Iurs. Co., 
168 : C a u l e ~  c. Ins. Co., 304; S. v. 
IVillian~s. 445; Garrett v. S t a d i ~ m ,  
654; Light Co. c. Moss, 200 : expres- 
sion of opinion by court during con- 
duct of trial held not cured by sub- 
sequent admission of evidence or by 
charge see Light Co. v. Carringer, 
57; verdict of manslaughter held to 
cure any error in submitting ques- 
tion of murder in the second degree 
see S, 2;. B~acltum, 531. 

Health - Constitutional inhibition 
against passage of local statute re- 
lating to health see Board of Health 
2.. Conirs. of Sash,  140. 

Hearsay Evidence-See Teaguc v. 
7l'il30ll, 241; Jackaotz v. Parks, 680; 
Hoicell 2%. Harris. 198. 

IIighn~ays-IIunicipality has power to 
coudemn land to widen State High- 
way within its limits see Raleigh 
T .  Hatchrr. 613; negligence in oper- 
ation of automobiles upon, see Auto- 
mol~iles : Highway Commission has 
power to close underpass see 3408- 
tpllcr v. R. R., 275; highway engi- 
neer hrld not liable for failure to 
remove limh from highway see Wil- 
liinn v. Ri~rton, 13:  negligent injury 
to property hy cave-in in construc- 
tion see Broadhurst v. Blythe Brae. 
Po., 464. 

Homicide-Evidence held insufficient 
to show that violation of safety 
statute by driver resulted in death, 
therefore could not support convic- 
tion of ma~~slnnghter  see S. c. Nil- 
lev, 660; murder in first and second 
degrees defined see S, v. Starneu, 
384; defendant held entitled to 
charge on right of self-defense while 
a t  place he had right to be see S. v. 
Abslier, 126: evidence held not to 
present defendant's right to  kill in 
defense of wife see S. G. Shepherd, 
377 ; presumptions from killing with 
deadly weapon see S. 2) .  Beachurn, 
531; dying declarations see S. v. 
Thonzas, 34;  evidence of guilt of 
murder in second degree held suffi- 
cient see 8. v. Thonzns, 34;  S. v. 
Beocltvnz, 531 ; charge held to  place 
burden on defendant to prove inno- 
cence see S. v. Flovd, 530. 

Husband and Wife-Divorce, see 1% 
vorce; dower, see Dower; divorce 
obtained in another state upon sub- 
stituted service is no defense to 
proswution for bigamy see S. c. 
Willianls, 445 ; evidence held insuffi- 
cient to hold wife liable for mate- 
rials purchased by husband for im- 
provement to lands held by entire- 
ties see Allison v. Stecle, 318 ; wife's 
evidence held to show negligence 
barring recovery against husband 
for negligent driving see Bogen 1.. 

Bogen, 648: deed failing to name 
wife in premises or granting clause 
held not to create estate by entire- 
ties see Bryant v. Shields, 628; hus- 
band may not procure foreclosure of 
lands held by entireties and pnr- 
chase a t  sale adverse to  wife see 
Hatcher u. ,411pn, 407. 

Illegitimate Children-Evidence held 
insufficient to show written acknowl- 
edgment of paternity required by 
California statute in order for ille- 
gitimate child to inherit from its 
father see Teagve v. Wilson. 241; 
prosecution for failure to support 
see S. c. Clarke, 392; S. v. Xoorc, 
535. 

Immunity-Promise of immunity to 
State's witness affects only credi- 
bility see S. v. Johnson, 252: con- 
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tractor for State Highway is  not 
immune and is  liable for  negligent 
injury inflicted in constructing 
highway see Broadhurst v. Blythe 
Bros. Co., 464. 

Impairing Obligations of Contract- 
Statute applying only to contracts 
executed after its effective date 
does not come within inhibition of 
section see Morris v. Holshouser, 
293. 

Improvements-Testimony disclosing 
that  no permanent improvements 
had been placed on land under bona 
fide belief by petitioners that  they 
owned title held to preclude recov- 
ery for betterments see Barrett  v. 
Williams, 32 ; person entering into 
possession under par01 contract to 
convey held not entitled to recover 
for improvements a s  against gran- 
tee of vendor see Grimes v. Quion, 
676; enforcement of lien for public, 
see Asheboro v. Miller, 298. 

Incorporeal Rights-Restrictive cove- 
nants create incorporeal rights see 
Turner v. Glenn, 620. 

Indemnity - Contract of indemnity 
held inapplicable since no liability 
attached to indemnitee see McCar- 
tha v. Ice Co., 367 ; principal's 
agreement to indemnify surety see 
Pink v. Hanby, 667. 

Independent Contractor-Defined see 
Graham v. Wall, 84;  Evans v. Rock- 
ingham Homes, Inc., 253; Pumps, 
Im., v. Woolworth Co., 499; evi- 
dence held sufficient to support flnd- 
ing that claimant's superior was 
foreman and not independent con- 
tractor so a s  to render main con- 
tractor liable under Compensation 
Act see Graham v. Wall, 84;  liabil- 
ity of principal to third persons in- 
jured from dangerous condition in- 
herently created in performance of 
work by independent contractor see 
Evans v. Rockingham Homes, Inc., 
253. 

Indians-Are citizens ; State court 
has jurisdiction of prosecution of 
white man for assault upon Indian 
see 8. v. Mcdlhaney, 387. 

Indictment-Indictment held sufficient 
to charge interference with duties 

of election o&lcials see S. v. Aber- 
nethy, 226; warrant for  failure to 
support illegitimate child see 8. v. 
Clarke, 392; S. v. Moore, 535; for 
barratry set? S. v. Batson, 411; de- 
fendant may be tried upon original 
warrant in Superior Court on ap- 
peal from recorder's court see 8. a. 
Turner, 437 ; warrant held not to 
charge offense of forgery see Par- 
rish v. Hewitt, 708; duly consti- 
tuted grand jury see N. v. Peacock, 
63; sufficiency of charge of crime 
see S. v. Howley, 113;  S. v. John- 
son, 773; bill of particulars see S. v. 
Johnson, 773 ; indictment for offense 
will support conviction of attempt 
see S. v. Ba tson, 411. 

Industrial (3mmission-See Master 
and Servant. 

Infants-Trus~:ors are  necessary par- 
ties to action by purchaser a t  fore- 
closure sale to obtain authority for 
infant trust(= to execute deed see 
Riddick v. Davis, 120 : eight-year- 
old boy hela' not incapable of con- 
tributory negligence as  matter of 
law see -4bshw v. Miller, 197; in- 
jury to twelve-year-old boy playing 
on standing freight car see Harris 
v. R. R., 693; injury to minor by 
explosion of dynamite cap see Lut- 
trell v. Mineral Co., 782. 

Injunctions-Court may not dismiss 
suit upon mcltion to show cause see 
Mosteller v, R. R., 275 ; YacRae v. 
Shew, 516. 

In  Rem-Conclusiveness of judgment 
in rem see Current v. Webb, 425. 

Insolvents-Pa.yment by receiver held 
to discharge claim only pro tanto 
see Biggs v. Lassiter, 761. 

Instructions-Charge not in record 
presumed correct see Growers Ex- 
change, Inc., c. Hartman, 30;  Cato 
v.  Hospital Care Assn., 479; harm- 
less and prejudicial error in charge 
see .WcCartho 2;. Ice Co., 367; S. r .  
Shepherd, 37'7; S. v. Starnes. 384: 
King v. Poux?ll, 511 ; S. v. Floyd, 
530: request for instructions see S. 
c. Bpachunz, 1531 : Motor Co. v. Ins. 
Co., 168; expression of opinion in 
charge see Btriley v ,  Hayman, 402; 
Hairston v. Cb-eyhound Corp., 642; 
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S. v. Howley ,  113; statement of evi- 
dence and explanation of law aris- 
ing thereon see Howell v .  Harris,  
198; Light Co. v. Moss,  200; Allison 
v. Steele, 318; Cummings v. Coach 
Co., 621; charge will be construed 
as  a whole see Motor Co. v .  Ins .  CO., 
168 ; charge held for error in failing 
to instruct jury on aspect of case 
raised by defendant's evidence see 
R. 2:. d y r e s ,  101; on right of self- 
defense see R. 2;. Absher,  126; fail- 
ure to charge on right to kill in de- 
fense of wife cannot be held for 
error when evidence fails to present 
such defense see 8. v .  Shepherd,  
377 ; charge in this homicide prose- 
cution held erroneous a s  placing 
burden on defendant to prove inno- 
cence see S. v .  Floyd,  530; on de- 
grees of homicide see S. v .  Beacltum, 
531, charge that stopping bus to per- 
mit passenger to alight is "parking" 
hcld error see L t a i y  o. Bus  Corp., 
745. 

Insurance-Surety bonds see Princi- 
pal and Surety; construction and 
coverage of compensation insurance 
policy see Xil ler  u. Caudle, 308; 
statutory receiver of insolvent in- 
surance companies, appointed in an- 
other state, may maintain action 
here see Pink  v. Hanby, 667; 
whether premium was paid, on con- 
tention that  bank wrongfully dis- 
honored check, held for jury see 
Cauleg c. Ins.  Co., 304; avoidance 
of policy for misrepresentation see 
Cato v. Hospital Care Assn., 479; 
disability clauses see Edwards  v. 
Junior Order, 41;  V e d l i n  1.. Ins.  
Co., 334; insurer held liable for only 
l/s face amount upon death of in- 
sured from pneumonia within six 
months see Stanback v. I R ~ .  Co., 
494; accident, health and double in- 
demnity see Fletcher v. T r u s t  Go., 
148; Higgins v. Ins.  Co., 243; Glenn 
v. Ins.  Co., 672; prima facie case 
and burden of proof see Cato 2'. 

Hospital Care Assn., 459; sole own- 
ership of car under collision policy 
see Motor Co. v. Ins .  Go., 168; in- 
jured third person may not recover 
against insurer in liability policy 

when insured is not liable see Sears 
v. Casualtg Co., 9. 

Intersections-Duty of motorists a t  
intersections see Reeves v. Staley,  
573 ; blocking intersection held not 
proximate cause see Peoples v .  Pu l k ,  
635. 

Interstate Commerce-Wage and Hour 
Act is  col~stitutional exercise of 
Congressional power over interstate 
commerce see Crompton v. Bakcr ,  
52. 

Intervening Negligence-See Reeves v. 
Stalefj, 573; Luttrell  v. Mineral Co., 
782 ; People8 v. Fulk ,  635. 

Intoxicating Liquor - Sentence for 
drunken driving see S. v. Parker,  
436; evidence sufficient to sustain 
conviction of drunken driving see 
8. v. Miller, 660; forfeiture of car 
used in transportation of, see S .  v. 
&/res, 161 ; sufficienc~ of evidence 
of possession for sale see S.  v. 
Penrfj, 248 ; S. v. Johnson, 252 ; 8 .  v. 
Tvrner ,  437. 

Irregular Judgments - Defined see 
W y n n e  v. Conrad, 335; motion to 
set aside held barred by laches see 
TVltnne Q. Conrad, 356. 

Issues-Court does not err  in refus- 
ing to submit issues not raised by 
pleadings and evidence see Jef fer-  
son v. Sales Corp., 76 ; husband hr'ld 
entitled to submission of issue of 
his sole liability and submission of 
issue of liability of husband and 
wife jointly held to  entitle him to 
new trial see Allison c. Sfee le ,  318; 
in partition proceedings see B a i l e ~  
v.  Hallman, 402. 

Joint Tort-Feasors-Definition of joint 
tort-feasors see Nmitlb v. Furniture 
Co., 1 3  ; King v .  Pozoell, 511 ; effect 
of release from liability see King v .  
Powell. 511. 

Judgments-Judgments non obstante 
oeredicto see Supply  Po. v. Horton,  
373; consent judgment held to con- 
vey only an easement and not a fee 
see Mil lw  v.  Tcer. 605; judgment by 
confession on warrant of attorney, 
entered in accordance with practice 
of state where rendered, must be 
recognized here see Land Bank o. 
Garmaw. 685;  action may be main- 
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tained here on decree for alimony a s  
to installments due see I,ecknzan v. 
Lockrnan, 95 ; judgment must con- 
form to verdict see Supply Co. v. 
Hoi-ton, 373: time and place of rcn- 
dition of judgment see L a u n d r ~  v. 
r -nder~ood .  152;  Crorc v. McCulZcn, 
306;  life of lien of judgment see 
Lupton z'. Edmundson. 188;  proce- 
dure to attack judgments see I n  re  
Stecle, 685 ; U'ynne r. Conrad, 355 ; 
High 7.. Pcarcc, 266;  when merito- 
rious defense appear3 from plead- 
ings order setting aside default judg- 
ment will be upheld even in absence 
of specific finding of meritorious de- 
fense see Godwin v. Brickhouse, 40 ; 
irregular and erroneous judgments 
defined see TF?li~nc c.  ('oflrad, 355:  
interlocutory consent judgment may 
be modified by conrt see Harriss 1' .  

Hughes, 473 ; parties concluded see 
Corporation C'om. c. Bank, 4 5 ;  Rid- 
dick v. Davis, 120 ; Currott v. TFehb. 
425; operation of judgments as  bar 
to  subsequent action see Jefferson 
2.. Sales Corp., 7 6 ;  Currcttt v. Webb, 
425; Harshatc r .  Harshaw, 143; 
Bruant v.  Shields. 628;  action on 
judgment may be commenced a t  any 
time within ten years from date of 
rendition see R o d n ~ n ? ~  v. Stillman, 
361 ; limitation of action against ad- 
ministrator of judgment debtor see 
Rodtnan 1'. Rtillnzan. 361. 

Judges - Jurisdiction of Superior 
Conrt judge after orders or judg- 
ments of another Superior Court 
judge see Corporatiotz Corn. v. Bank, 
4 8 ;  jurisdiction of court upon hear- 
ing to settle case on appeal see 
Lawtdr!! u. Undertcood. 152 : Chozfvl 
Confcclions, Inc., v. Johnson, 432 ; 
upon hearing of order to show cause 
court may not determine suit on its 
merits see Xosteller z'. R. R.. 275;  
AiacRnc d Co. 1%.  Slicw. 516. 

Judicial hTotice--Courts will take ju- 
dicial notice of judicial districts see 
Lnvndry o. Z7nderwood, 1.i2 : c'ourts 
cannot take judicial notice that min- 
eral interest in lands is  indivisible 
see Mitieral Go. v. Young, 287. 

Judicial Sale-Sale of collateral un- 
der order of conrt to pledgee hcld 

payment oil note only to amount of 
sale price and not to amount snbse- 
quently realized by pledgee see 
Biggs v. Lassiter, 761. 

Jurisdiction- Jurisdiction mny not be 
conferred by consent see High 1.. 

Pmrce. 266;  MacRae & Co. v .  Sltezc, 
516;  clerk 3f court has only juris- 
diction conferred by statute see 
High t.. Pearce. 266;  docketing of 
jndgment of general county court 
awarding alimony gkes  Superior 
Court jnristliction to enforce decree 
see Brooks 1;. Brooks, 1 6 :  statute 
proscribing deficiency judgments 
operates to deprive our courts of 
jurisdiction to render such jndg- 
ments see E'u1lington v. d!tgcl. 1 8 :  
jurisdiction of Superior Court judge 
after order:: or judgments of an- 
other Superior Conrt judge see Cor- 
pornfion Cowz. t.. Bank, 48:  in pro- 
ceedings to sell lands to make as- 
set- institnted in county other than 
that of dece:~sed's domicile, clerk is 
~ ~ i t h o n t  jurisdiction to order allot- 
ment of widow's dower by metes 
and bounds zee High v.  Pearre. 266;  
splitting cause to bring i t  within 
jurisdiction of justice's court see 
A7lison I . .  Steclc. 318:  venue is not 
jurisdictional see Tru~tne v. Conrad, 
355: State courts have jurisdiction 
of prosecution of white man for ns- 
sanlt npou Indian see R. a. X c l l -  
?fane?/, 387:  c~bjection to jurisdiction 
may be made a t  any time see ,?lac- 
Rae & Po. ?). Shew, 516. 

Jury-Vhether taking of eawnent  of 
land for transmission liue damages 
adjacent land hcld for jury ree 
Liqh t Co. T .  C'arriugev, 57 : weight 
of evidence is  for jury see Guarant!~ 
Co. t.. Motor E.cprcss. 721 ; suffi- 
ciency of evilleiice and nonsuit see 
Sor~suit.  

Justices of th? Peace-Fee system 
does not render judgment in crini- 
inn1 prowcution void see In re 
Xteele, 685. 

Laborers' and Materialmen's Liens- 
False pretence in obtaining mort- 
gage loan by misrepresenting that  
lal~orers' and materialmen's liens 
had been discharged see 8. c. liotc- 



WORD AXD PHRASE INDEX. 

ley, 113: notice of claim see Pitnzps, 
Inc., c. Woolworth GO., 499. 

Labor Unions-Complaint held insuffi- 
cient to bring plaintiff within terms 
of agreement as  to wages made with 
bargaining agent see Wishon 2;. 

Tl'eal~itrg Co., 420. 
Laches-Defined see TT'ltnlze v. Con- 

rad, 355; motion to set aside irregu- 
lar judgment l~eld barred by laches 
see lV?/nrte v. Conrad, 353. 

Landlord and Tenant-Landlord's lien 
on crops raised by tenant see 
Rhoden z'. Fertilizer Po., 21;  esist- 
ence of lease does not necessarily 
preclude sale for partition see Min- 
eral Co. e. Young, 287; landlord's 
liability for injury to pedestrian 
from projection of roof over side- 
walk see Childress 1,. Lalcre)rce, 195. 

Larceny-Sentence of 12 months for 
stealing auto of value of $326 held 
not excessire see S. a. Parker, 416. 

Lapsns Lingu-See R, v. Starnes, 
385. 

Lard-Liability of manufacturer to 
retailer-consumer for rancid lard 
see Trulker a. Packing Co., 158. 

Last Clear Chance-See Temple  c. 
Huukiws, 26;  Russ v. R. R., 715. 

Lateral Support-Measure of damages 
to building caused by cave-in for 
failure of lateral support see Broad- 
huret c. Bluthe Bros Co., 464; evi- 
dence kcld sufficient to show negli- 
gence on part of contractor for 
State Highway Commission, but not 
on part of municipality, in lowering 
railroad tracli within city for high- 
way overpass, see Broadhurst v. 
Blutkr Bros. Co., 464. 

Law of the Case-See Tl'all z'. Ashe- 
2;illc. 38. 

Law of the Land-Change in remedies 
and procedure does not riolate due 
process of law see Burd v. Johiison, 
184: defendant may not be convict- 
ed of crime except by law of the 
land see S. o. Starnes, 384. 

Leading Questions-Court has discre- 
tionary power to permit State to 
ask i ts  witness leading question see 
S. v. Thomas, 34. 

Leases-Agricultural leases and liens 
see Rhodes 2;. Fertilizer Co., 21;  ex- 

isteiice of lease does not necessa- 
rily preclnde sale for partition see 
Mineral Co. v. Youqzg, 287. 

Legislature-Legislature has power to 
prescribe method of selection of 
grand juries see S. v. Peacock, 63;  
power is limited only by restraints 
imposed by Constitution see Morrrs 
v. Holshouser, 293 ; policy is legis- 
lative and not judicial question see 
Raleigh a. Hatcher, 613. 

1,ess Degree of the Crime-Indictment 
for offence will support conviction 
of attempt to commit offense stle 
N. v. Batson, 411. 

Lewdness --Bigamous cohabitation see 
Bigamy. 

Lex Loci: 1,es Fori-See Bulliugton 
1.. Anpel, 18:  Russ 1%. R. R., 715. 

Liability Insurance-Right of injured 
third persons a s  against insurer see 
Rears c. Casrtaltu Co., 9. 

Libel and Slander-Liability of prin- 
cipal for libel and slander of agent 
see Hammond o. Eclcerd's, 696; 
words charging innocent woman 
with incontinence are actionable per 
se see Harshutc c. Harshazc, 145; 
filing of answer is publication see 
ffarskow c. Harshazc, 145; when 
matter alleged is not available as  
defense because of estoppel i t  is not 
privileged see Harshnzv 1'. Harshaz~ ,  
14.5. 

Life Estates-Forfeiture for nonpay- 
ment of taxei; see Cooper v. Cooper, 
490. 

Limitation of Actions-Life of judg- 
ment lien see Lupton 2;. Edmundson, 
188; continuing and separable tres- 
pass see Dacc?zport v. Drainage Uis- 
trict, 237 ; fiduciary relationship as  
affecting runuing of statute see 
Garrett 2;. Stadiern, 654; death and 
administration see Rodmnz v. Ntill- 
man. 361 ; parties purchasing pend- 
ing foreclosure suit cannot assert 
bar not existing a t  time of institu- 
tion of action see Ins. Co. v. Knox. 
725; part payment see Little c. 
SI~ores. 429. 

Liquor-See Intoxicating Liquor. 
Lis Pendens-Statutes do not apply to 

suit to foreclose registered deed of 
trust see Ikrs. Co. c. Knox, 723. 
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Local Statutes-Constitutional inhihi- 
tion against passage of local statute 
relating to health see Board of 
Health v. Comra. of Tash, 140. 

Lookout-Operator of motor vehicle 
m m t  keep reasonably careful look- 
out see Reeves v. Stalcy, 5'73. 

Lost or Destroyed Instrnments-Con- 
tents may not be proved by hearsay 
see Teague 0. Wilson, 241. 

Magistrates-See Justices of the 
Peace. 

Malicious Prosecution-In action for 
abuse of process in having plaintiff 
wrongfully confined in insane asy- 
lum letter admitted in evidence held 
hearsay see Jackson c. Parks, 680; 
action for  malicious prosecution 
must be based upon valid process 
see Parrish v. Helcitt, 708. 

Mandatory - Statutory requirement 
that muniripal expenditures in ex- 
cess of $1,000 be advertised for 
competitive bidding is mandatory 
see Raynor a. Comrs. of Louisburg, 
348. 

Manslaughter-Evidence held insuffi- 
cient to show that violation of 
safety statute by driver resulted in 
death, therefore could not support 
c'onviction of manslaughter see S. o. 
Xiller, 660. 

Marriage-In a prosecution for big- 
amy upon second marriage, divorce 
obtained in another state upon sub- 
stituted service is 110 defense see 
S. v. Williams, 445. 

Master and Servant-Tiability for 
servant's driviug see Riddle r .  
Whisnant, 131 : liahility of employer 
for injury inflicted on employee by 
k~ull see Hill v. Vosclc~j, 483; dis- 
tinction between employees and in- 
dependent contractors see Grahan~ 
v. Wall, 84;  Evans c. Rockingham 
Homes, 253; Pumps, Inc., v. Wool- 
worth Co., 499: plaintiff held not 
to allege that  he came within wage 
agreement with labor union see 
Wishon v. Weaving Co., 420: simple 
tool doctrine held not applicable a s  
matter of law see Lee v. Roberson, 
61;  liability of master for servant's 
torts see Smith v. Noore, 165 ; Ham- 
nzond v. Eckerd's, 506; liability of 

principal for injuries inflicted by in- 
dependent contractor see Evans v. 
Rockingham Homes, Inc., 253; lia- 
bility for tort of employee employed 
by two masters see McCartha v. Ice 
Go., 367: actions under Workmen's 
Compensation Act see Graham v. 
Tl'all, 84;  Mallard e. Bohannon, 
536; Gassauiny v. Gassaway d 
Olt.e?%, Inc., 6'94 ; Blalock v. Y i w r a l  
Products Co., 817; Robbins v. Hog- 
lo?/ dfills, 246; Blexins 2;. Tecr, 
135: Hinson 2;. Davis, 380; White- 
head & Anderson, Ine.. ?.. Branch, 
,507; Miller v Caudlc, 308: Byrd v. 
,Johnson, 184 : businesses subject to 
Unemployment Compensation Act 
see I n  re J-iitchell, 65;  Fair  Labor 
Standards Act see Crompton v. 
Baker, 5 2 ;  Hort v. Gregory, 180. 

Materialmen-Action to hold owners 
liable on promise to be responsible 
for materials irrespective of lien see 
Allison v. Steele, 318. 

RXeritorious Def ens-Specific finding 
of meritorious defense held not nec- 
essary when pleading alleges facts 
constituting meritorious defense see 
(7odzc;in v. Brickhouse, 40. 

JIinerals-Right to sale of mineral in- 
terests for partition see Mineral Co. 
1.. Young. 287. 

Minors-Trustors are  necessary par- 
ties to action by purchaser a t  fore- 
closure sale to obtain authority for 
infant trustee to execute deed see 
Riddick v. Davis, 120; eight-year- 
old boy held not incapable of con- 
tributory negligence a s  matter of 
lilw see -4bshf.r v. Miller, 197; in- 
jury to minor by explosion of dyna- 
mite cap see Luttrell 2;. Mineral Co., 
782; injury to boy playing on stand- 
ing freight car see Harris 2;. R. R., 
698. 

JIisdemeanor-C?nspirncy to commit 
a misdemeanor is a misdemeanor 
sthe S. c. Aberrlethy, 226. 

Misrepresentations-Avoidance of in- 
surance policj for misreprese'nta- 
tions see Cato v. Hospital Care 
dssn., 479. 

Money Received--Party paying money 
with full knowledge of facts may 
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not recorer i t  see Williams v. Mc- 
Lean, 504. 

Monopolies-Agreement and combina- 
tions unlawful see Liwberger n. Ice 
Co., 444 ; VcNeill v. Hall. 73. 

Mortgages-Husband may not procure 
foreclosure of land held by entirety 
and acquire title a t  sale adverse to 
wife see Hatcher v. Allen, 407; 
devisee of life estate with power of 
disposition could mortgage property 
see Trust CO. u. I I e ~ m a n n ,  526: 
lis peirdens statutes are  not applica- 
ble to foreclose suits see Ins. Co, c. 
Knox. 725 ; action for fraud for fail- 
ure to execute second mortgage 
after plaintiff had released first 
mortgage to enable def~ndant  to re- 
finance loan see Williams v. 1Vil- 
liavtts, 806; equitable mortgages see 
Fwguson u. Blanchard. 1 ;  debts se- 
cured see Garrett v. Btadien~, 654; 
transfer of equity to crstui see Fer- 
gusorz z.. Blanchard, 1; cancellation 
by trustee see Willianls v. Willianzs, 
806; trustor held not precluded 
from enjoining sale by prior judg- 
ment see Jefferson I;. Bales Gorp., 
76 ; trustors are necessary parties 
to action to obtain authority for 
infant trustee to execute deed see 
Riddick v. Davis, 120: resale see 
Hrrrriss 7'. Hughes, 473; deficiency 
and personal liability see Bnlli+rg- 
toll v. Arrg~l, 18: Land Bank a. 
Gal +nali, 585 ; liability of trustee for 
wrongful application see Garrett v. 
Rtadient. 634; actions to set aside 
foreclosure see Riddick v. Davis, 
120 ; Lnud Bank c. Garnzan, 588. 

Motions-Motion for new trial for 
nen-ly discovered evidence must be 
made a t  trial term see Crow a. 
3fcCullen, 306; for  judgment 'non 
obstawte veredieto see Supply Co. v. 
Horton, 373; for judgment as  of 
nonsuit see Nonsuit; upon hearing 
of order to show cause court may 
not determine snit on its merits see 
Mostellcr .v. R. R.. 273; XaeRae d- 
Co. v. islt~t*., 516; discontinuance by 
failure to duly issue alias summons 
must be taken advantage of by mo- 
tion to abate see Bslrehoro v. &Miller, 
298. 

Municipal Corporations - Contracts 
with drainage districts see Daven- 
port v. Drainage District, 287 ; com- 
plaint held to allege action in na- 
ture of quo warranto to try title to 
oflice of municipal commissioner see 
Hedgpeth v. Allen, 528 ; municipal- 
ity has power to condemn land to 
widen State Highway within its 
limits see Raleigh a. Hatcher, 613; 
proriso in act for election to deter- 
mine extension that property an- 
nexed should not be liable for taxes 
unless afforded improvements held 
void see Banks v. Raleigh, 35; lia- 
bility of city for cave-in damaging 
property adjacent to excavation to 
lower railroad tracks for underpass 
see Broadhurst v. B l ~ t h e  Bros. Co., 
464; riparian owner may maintain 
action for damages for pollution of 
stream see Pernell v. Henderson, 
79;  advertisement for bids for mu- 
nicipal purchases see R a ~ n o r  v. 
Comrs. of Louisburg, 348; liens for 
public improvements see Asheboro 
v. Hiller, 298. 

Municipal Courts-Recordari properly 
dismissed by Superior Court when 
appeals have been perfected see 8. 
1%. Hayworth, 534. 

JIurder-See Homicide. 
Segligence-Accidents a t  crossings see 

,Temple a. Hawkins. 26: Godwin 1.. 

R. R., 281 ; Xiller v. R. R., 562 ; 
injuries to persons on or near 
tracks see Russ 1.. R. R., 715; in 
operation of automobiles see Auto- 
mobiles : individilal liability of high- 
way district engineer for failing to 
remove limb which had fallen 
across highway see Wilkins a. Bur- 
ton, 13 ;  liability of manufarturer 
for damages caused by fishhook in 
plug of tobncco see Cazcdle 2;. To- 
barco Co., 105: liability of manu- 
facturer to retailer-consumer for 
rancid lard see TPalkrr v. Packing 
Co., 158 : contributory negligence is 
not available to employer having 
five or more employees but el3cting 
not to come under Workmen's Com- 
pensation Act see Lee v. Roberson, 
61 ; master's liability for negligence 
of employee see Riddle v. ll'hisnant, 
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131; Smith v. Moore, 163; liability 
of principal to third person injured 
in fall  in ditch dug by independent 
contractor see Evans v. Roch'ingham 
Homes, Inc., 253; master's liability 
for negligent injury to employee 
a t  common law see Lee 0. Roberson, 
61;  in exposing servant to attack 
by domestic animal see Hill v. 
Mosclcy, 4%; complaint held to a1- 
lrge joint tort see Smith w. EIurni- 
trtre Co., 153; King 0. Powell. 511; 
injury to minor playing on railroad 
car see Harris e. R. R.. 698; injury 
to minor from explosion of dyna- 
mite cap see Luttrell a. Xincral Co., 
783; definition of proximate cause 
see Rccwa c. Staley, 573; Luttrcll 
2.. .IIincral Co., 782; Mitchcll v. 
l4rlts, 703 ; eight-year-old boy held 
not incapable of contributory negli- 
gence a s  matter of law see Absher 
r. Millo., 197; affirmative answers 
to issues of negligence and contribu- 
tory negligence and awarding of 
damages is not essentially inconsist- 
ent verdict see Butler v. Gantt, 711; 
culpable negligence in operation of 
automobile see 8. v. Xillcr, 660. 

Segroes-Denial of accommodations 
by carrier see Harris v. Coach Co., 
67. 

Neighborhood Public Roads--High- 
ways abandoned by Highway Com- 
mission a s  thereafter coilstituting 
neigliborhood public road see Mos- 
teller r. R. R., 275. 

Xew Trial-Motion for new trial for  
newly discovered evidence must be 
made a t  trial term see Crow v. Mc- 
Cullcn, 3 ;  motions for, in 
Supreme Court see Land Bank e. 
Grrrmait, 585 ; Supreme Court may 
grant partial new trial see Jnckson 
r. Parks. 680; but will not do so 
when it mill result in prejudic2e see 
S l r o ? ~  v. SI~ore, 802. 

Siglitwatcl~man-As employee within 
Fair Labor Standards Act see 
Crompton v. Baker, 52; Har t  v. 
Orcgor?), 180. 

Nolo Contendere-Court may impose 
sentence npon plea of nolo corrtend- 
w e  see 8. v. Parker, 416. 

Somilial Damages-Defined see Hair- 
stmz v. Grel~hottnd Corp., W. 

Sonresidents--Power of clerk of court 
to appoint administrator for non- 
resident d:.ing intestate in this 
State see I n  re  Administration of 
Franks, 176,; immunity of nonresi- 
clent to service of process while in 
the State in response to snbpcena 
see Banglc c. Webb, 423. 

Sonsnit-Sufficiency of evidence and 
nonsuit in  criminal prosecution in 
general see S. v. Petfry, 248; S. u. 
G'oodman, 2;10; in homicide prosecu- 
tions see S. 0. Thomas, 31;  S. v. 
h'cachzrm, 531 ; in  prosecution for 
manslaughter in operation of auto- 
mobile see S. v. dfiller, 660; in con- 
spiracy prosecutions see S. v. Aber- 
ncthy. 226; in prosecutions for 
gaming see (7. v. Goodman, 250; in 
prosecutioiis for possession of intox- 
icating liquor for sale see S. v. 
Penry. 248; $7. v. Johmon, 252; S. v. 
Turrrcv, 437; in prosecutions for 
prostitution see S. v. Willis. 712; 
S. v. John.uoti, 773; in action to re- 
cover for harmful, deleterious sub- 
stance in food see Caudle v. To- 
bacco Po.. 105: in actions to estab- 
lish title by adverse possession see 
Purccll 1.. Wrllianzs, 622 ; nonsuit on 
issue of negligence see Reeves v. 
Stalcy, 373 : L~dttrell e. Xineral Co., 
'i82; Jiitcherl u. Melts, 793; on 
ground of contributory negligence 
see Godwin z'. R. R.. 281; where 
proof doei; not sustain cause al- 
leged noilsuit is proper see Rose v. 
Patterson. 60; plaintiff must offer 
legal eridence of each essential 
fact see ~Il i tc l~rl l  v. Yclts, 793; con- 
sideration of evidence upon motion 
to noiisuit see Edwai.ds v. Junior 
Order, 41 : Ritidlc v. Whisnalzt, 131 ; 
R. z.. Jo7i)rson. 773 ; discrepancies in 
plailltiff's eritlence does not justify 
nonsnit see Edzcct?.ds z.. Junior Or- 
der, 41;  C h i l d ~ s s  v. Lnwrcnce. 195; 
on appeal from refusal of nonsuit 
eviderice must be set out in narra- 
t i re  form see Rhondes v. Asl~eville, 
443 : the decis Ion that evidence was 
sufficient for jury becomes law of 
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case upon subsequent trial see W a l l  
v. Asheville, 38. 

North Carolina Unemployment Com- 
pensation Act-See I n  re  Y i t che l l ,  
65. 

North Carolina Workmen's Compensa- 
tion Act-See Lee a. Roberson, 61; 
Grahant v. W a l l ,  84;  Blevins v. 
Teer .  133; Rf/rd z.. Johnson, 184; 
Robbins zl. Bos i e r?~  ,Vills, 246 ; Mil- 
ler G. Cnudle, 308; Hinson 2;. Davis,  
380; Ti'hitehfad & Anderson, Inc . ,  v. 
Branch, 507 ; Mallard c. Bohannon, 
536; Gassawav v. Gassaztay &. 
Otcen. Itte., 694; Blalock 2;. Mineral 
Products Co., 817. 

Sotes-See Bills and Notes; note for 
purchase price cannot be construed 
as  chattel mortgage lien see Xotor  
Co. v.  1118.  Co., 168. 

Notice-Secessity and sufficiency of 
materialman's claim of lien see 
P i m p s ,  I m . ,  G. TVoo7z1;orth CO., 499 ; 
registration of deeds as  notice see 
Tocci c. Sozcfa l l ,  350; Turner  a. 
Glevn. 620 ; I m .  Co. 2;. Knox ,  725: 
notice of lis pendens is not required 
in w i t s  to foreclose mortgage see 
Ins. Co. v. Knox ,  72.5 ; waiver of 
notice see Harris8 v. Hughes.  473. 

Novation-Acceptance of part pay- 
ment and agreement as  to balance 
due held not novation in absence of 
intent see G r o ~ e r s  Exchange z3. 
Hartn~ntr ,  30. 

Nuisance-Liability of municipal cor- 
poration for injury to land by sewer 
systems see Pentell c. Henderson, 
79: spite fence see Burris v. Creeck, 
302. 

Obligations of Contract-Statute ap- 
plicable only to contracts executed 
after its effective date does not im- 
pair see Morris v. Holshouser; 293. 

Occupational Diseases-Award of com- 
pensation for silicosis upheld see 
Blalock 11. Slinei-a1 Prodlccts Co., 
817. 

Officers-Civil lictbility to individual 
for breach of duty see TVilkins v. 
Blcrton, 13:  official rights and du- 
ties may be determined under De- 
claratory Judgment Act see Board 
of Hc~alth 2%. Comrs. o f  Nash,  140. 

Opinion Evidence-Sonexpert witness 

may testify as  to insured's inability 
to follow gainful occupation see Ed- 
wards  v .  Junior Order, 41; a s  to 
cost of repairs held competent on 
issue of damages see Cuavauty  Co. 
5. Motor Express ,  721. 

Opinion, Expression of-By court iu 
ruling npon admissibility of evi- 
dence see Light Co. 2;. Catv.iuger, 
57 ; in charge see Railell v. Halp?lat~,  
402 ; Hairston v. Gre2/hou11d Corp., 
6#2 ; 8. v. Howley,  113. 

Ovrrpass-Highway Commission may 
cut out dangerous highway over- 
pass see Xosteller. a. R .  IZ., 275; 
evidence held sufficient to show neg- 
ligence on part of contractor for 
State Highway Commission. bnt not 
on part of municipality, in lowering 
railroad track within city for high- 
way overpass see Broadhttrst G .  

B l ~ t h f  Bros. Co., 464. 
Par01 Evidence-Affecting writings 

see Wil l iams v. McLean, 504: L~cfcrs 
v. Barrow,  690; description in tax 
deed held sufficient to be aided by 
parol see Comra. o f  Beaufor t  c. 
Rotcland, 24;  admissibility of parol 
evidence in aid of description in 
deed see S tewar t  v. Carl/. 214: is 
not competent to establish restric- 
tive covenants see Tunre?.  t.. G'lcitn, 
620. 

Parent and Child-Prosecutions for 
failure to support illegitimate cl~ilcl 
see 8. v. Clarlic, 392; S. 2.. Moore, 
535. 

"Parkingv-See Pcoplcs v.  Flilli, 635; 
Sibbit t  v. Trausit  Co., 702; L e c i r ~  r.  
Bus  Corp., 743. 

Partial New Trial-Supreme Court 
may grant partial new trial see 
Jackson .z;. Parks.  680; but will not 
do so when it  might result in preju- 
dice see Rhore v.  Shore,  802. 

Partition-Lessee-tenant held not en- 
titled to sale of mineral interest for 
partition upon facts of this case see 
Mineral Co. v. You.tng, 287: instruc- 
tion on issues and burden of proof 
in this action for partition held not 
prejudicial see Bailell 2;. Hayman ,  
402. 

Parties-Unemployment Compensation 
Commission is not real party in in- 
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terest and may not appeal from 
judgment denying employee unem- 
ployment compensation see I n  re  
Mitch~ll ,  65 ; joint tort-feasors may 
be joined a s  defendants in one ac- 
tion see Smith v. Furniture Co., 
155 ; demurrer on ground that plain- 
tiff is without capacity to sue is  
bad when defect does not appear on 
face of complaint see Cheshire v. 
First Presbyterian Church, 393; 
only administrator may maintain 
action for wrongful death see 
Whitehead & Anderson, Inc., v. 
Branch, 507 : statutory receiver of 
insolvent insurance companies, ap- 
pointed in another state, may main- 
tain action here see Pink v. Hanbg, 
667. 

Passengers-Persons liable to guests 
or passengers injured in collision 
see Reeves v. Staley, 573; negli- 
gence on part of guest or passenger 
see Bogen v. Bogcn, 648. 

Pauper Appeals-Typewritten copies 
of transcript and brief must be legi- 
ble see Wishon v. Weaving Co., 420. 

r'aving-Enforcement of lien for, see 
dsheboro c. Miller, 295. 

Payment-Where bank wrongfully re- 
fnses payment, final collection of 
proceeds of check is still available 
to payee and check may constitute 
payment see Catilelj c. Ins. Co., 304; 
acceptance of part payment held 
not to preclude assertion that orig- 
inal debt mas fraudulent see Grow- 
ers Exehattge, Inc., v. Hartman, 30;  
part-payment as  affecting bar of 
statute of limitations see Little v. 
Shores. 429; party paying money 
with knowledge of all facts may 
not recover it  see Williams 2;. Jfc- 
Lean, 504; by receiver held to dis- 
charge claim only pro tanto see 
Biggs v. Lassiter, 761. 

Pt~lestrians-See .2bshcr v. Miller, 
197; Pack v. I ~ c m a n ,  704; JIitchell 
v. Melts, 793. 

Penal Statutes-Must be strictly con- 
strued see 8. v. Eurell, 519. 

Pending Action-Pendency of prior 
action cannot be raised by demurrer 
when fact of pendency does not ap- 

pear from complaint see Lockman 
v. Lockman, 95. 

Per Capita ; Per Stirpes-Direction 
for equal division among designated 
legatees ordinarily requires per cap- 
i t a  distribution see Tillman a. 
O'Briant, 714. 

Photographs-Competency of, see S. v. 
Shepherd, 377. 

Pleadings-Natter alleged in answer 
a s  being privileged in action for 
libel see .Harshaw v. Harshaw, 145 ; 
wife's answer setting up cross ac- 
tion in husband's action for divorce 
a vinculo mnst be verified see Silver 
a. Silver, 191 ; pleading and invok- 
ing defense of statute of frauds see 
.4llison v. Stecle, 318; party de- 
manding equitable relief must spe- 
cifically allege facts upon which his 
remedy is  predicated see Williams 
c. TVilliants. 806; prayer for relief 
is not necessary part of complaint 
see Lockmas v. Lockman, 95;  reply 
may not be inconsistent with com- 
plaint see 31tlZer v. Grinzsley, 514 ; 
when defect \if party does not appear 
on face of complaint it  may not 
be raised by demurrer see Cheshire 
v. First Pre.3b)jterian Church, 393 ; 
demurrer for want of jurisdiction 
or that complaint fails to state 
cause may be taken a t  any time 
see Raleigh c. Hatcher, 613; office 
and effect of demurrer see Merrell 
v. Stuart,  326; Cheshire v. First 
Presbyteriar~ Church, 393 ; Hedg- 
peth v. Allen, 528; Harris v. R. R., 
698; amendment of pleadings a t  
trial term see Pink v. Hanby, 667; 
proof must zonform to allegation 
see Rose v. Patterson, 60; theory 
not supported by allegation is un- 
availing see Peoples v. Fulk, 635; 
in action on disability policy, evi- 
dence that insured had heart trou- 
ble held competent without support- 
ing allegation see Edwards v. Jun- 
ior Order, 41 

Pleas-Court may impose sentence 
upon plea of ?lolo coiltendere see 
AS. v. Parker, 416. 

Pleas in Rar-See Reference. 
Pledges-When pledgee buys collateral 

a t  judicial sale, debtor is entitled to 
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credit for sale price only and not 
amount realized from collateral by 
pledgee see Biggs a. Lassiter, 761. 

Plumbers-Held independent contrac- 
tor in installing fixtures see Punzps, 
Znc., a. TVoollcorth Co., 499. 

Poker-Evidence held insufficient to 
prove defendant's guilt of gambling 
see 8. a. Cfoodnzan, 250. 

Police Power-See %orris v. Hol-  
shouser, 203. 

Power Conlpany-Condemnatiol~ of 
right to divert water of stream for 
power project see Light Co. r. A q 0 ~ 9 ,  

200: compensation for easement for 
transmission lines see Light CO. v. 
Carringer, 57. 

Power of Disposition-Devises with 
power of disposition see Trust Co. 
v. Heynann, 526; Culbreth v. Cai- 
so%, 717; deed of trustee having 
naked power of disposition held ex- 
ercise of power notwithstanding 
failure of deed to indicate its capac- 
ity as  trustee see Tocci a. Sowfall, 
,530. 

Prejudicial and Harmless Error-See 
Harmless and Prejudicial Error. 

Presumptions-Charge not in record 
presumed correct see Grozccrs Ex- 
ehanqe, Inc., c. Hartman, 30: Cato 
c. Hospital Care Assn., 479; from 
use of deadly weapon see 8. v. 
Beach?rnl, 531 ; neither negligence 
nor proximate cause is  presnmed 
from mere fact of injury see Pack 
v. Auman, 704; Mitchell v. Velts, 
793. 

Prima Facie Case-Introduction of 
policy, evidence that it  was in force 
and that insured had filed claim for 
loss covered thereby establishes 
prima facie case see Cato v.  Hos- 
pital Care Jssn., 479. 

Principal and Agent-Liability for 
agent's driving see Riddle 7%. Ti'his- 
nant, 131; declaration of agent held 
incompetent against principal see 
Howell c. Harris,  198; liability of 
principal for tort of agent see Ham- 
rnond v. E r k ~ r d ' s .  596; liability 
when two principals employ same 
agents see XeCartha v.  Ice Co., 
367; ratification and estoppel see 
Barrow v. Barrow, 70. 

Principal and Surety-Remedies of 
surety on indemnity contract exe- 
cuted by principal see Pink v. 
Han b?/, 667. 

Process-Waiver by general appear- 
ance see Asheboro v. Miller, 298; 
judgment that nonresident defend- 
an t  was exempt from service under 
ch. 217, see. 4. Public Lams 1937, 
held conclusive in subsequent action 
by another party injured in colli- 
sion see Current v. Webb, 425; mali- 
cious prosecution must be predi- 
cated upon valid process; false im- 
prisonment is based upon want of 
valid process see Parrish v. Hewitt, 
708; service of process issued by 
court of another state is  nullity see 
S .  v. Ii7illiams, 445; nonresident is  
immune to service while in State 
under subpoena see Bangle v. Webb, 
423; service on officer of foreign 
corporation within State see Schoe- 
nith, Znc., v. Vfg. Co., 390; service 
on foreign motor carrier see Hanul- 
ton v. Cre~howrrd Corp., 815; serv- 
ice on noi~resident anto owner see 
Coach Co. v. Medicine Co., 442; 
alias and pluries snmmonses and 
discontinuance see dsheboro v. 311- 
ler, 298; letter held hearsay in a(#- 
tion for wrongfully having plaintiff 
confined in asylum see Jacksoi~ ?.. 

Parks, 680. 
Promise-Unfulfilled promise as basis 

of fraud see 1Vlllianz.q v. TYilliams, 
806. 

Promise to Answer for Debt or De- 
fault of Another-Invoking defense 
of statute of frauds see Allison L'. 
Steele, 318. 

Prohibition-See Intoxicating Liquor. 
Prostitution-Warrant following stat- 

ute held sufficient to charge aiding 
and abetting in prostitution see S. 1.. 

Johnson, 773; evidence of aiding 
and abetting in prostitution held 
sufficient for jury see 8. v. Willis, 
712; S. v. Johnson, 773. 

Proximate Cause - See Reeves 2;. 

Stale!], 573: Pcoplca %. Fulk, 633: 
Lz~ttrrll  v. Mineral Co., 782 ; 3litc.h- 
t l l  v. Velts, 793. 

Public Improvements-Enforcement of 
lien for, see dsheboro c. Miller, 298. 
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Public Lands-By treaty with Eng- 
land, the states acquired lands em- 
braced within their boundaries see 
S. v. MrAlhanc]/, 387. 

Public Officers-Official rights and 
duties may be determined under 
Declaratory Judgment Act see 
Board of Health v. Conzrs. of Sash ,  
140; procedure to try title to public 
office is by quo warmnto see Hcdg- 
pcth v. Allen, 528 ; officer holds over 
until successor is elected and quali- 
fied sep Hedgprth I - .  .illen, 528; 
civil liability to individ~mls Gee Wil- 
krns 1. Burton, 13. 

l'nblic Policy-Chan~pertolii contr:~ct 
ht'ld void as  against public policy 
see Jfcrrell 1.. Stuart,  326. 

Punitive Damages-Malice in commit- 
ting wrong does not rpso ftrcto ell- 
title plaintiff to recorer punitire 
damages see Harris 7;. Coach Co.. 
67;  proof of actual punitire loss is 
prerequisite to recorery of punitive 
damages see B ~ i r r ~ s  v. Crecrh. 302 : 
liability of corporation for punitive 
damages see Iiuirsto~l v. Greuhound 
Corp., 6-12. 

Punctuation-As an nit1 in construc- 
tion of insurance policy see S ta~r -  
bt~cli 1.. Ills. PO.,  494. 

P~ir~ishmeiit-Sentellee xrithin maxi- 
mum prescribed by law cannot he 
held cruel or unusual <ee A. 2'. Par- 
ker. 416; S. ?.. Lci.]~, 812; wntence 
for larceny sre 8. 7.. Pnrlier, 416; 
sentence for drunken d r i ~ i n g  see S. 
v. Parko-, 416. 

Questions of Law and of Fact- 
Whether taking of land for trans- 
mission line dnmages adjacent land 
held for jury see Light Co. 7,. Car- 
ringer, 57;  sufficiency of evidence to 
be submitted to jury is a l ~ x y s  ques- 
tion of lam see Godzcitz v. R. R., 
281 ; Jfitchell 1: .?felts, 793 ; weight 
of evidence is for jury, competency 
of evidence is for court see Guar- 
anty Co. 7). Xotor Express. 721 ; 
questions of law and of fact in neg- 
ligence actions see Cod?.cin v. R. R., 
%81 ; Recws 1.. Stale?/, 573 : Licttrell 
v. Mineral Co.. 782; Jfitchell v. 
Melts, 793; abandonment of ease- 
ment is  ordinarily question of fact 

for the jur j  see Miller c. Tecr, 605 ;  
location of boundary upon land is  
for jury see Nillrr c. Tf>er, 605;  
deed of trukt held sufficiently unam- 
biguous to be construed as  matter 
of law see ~Sawet t  1;. Stadiem, 654. 

(2uo Warrant(?-Is proper remedy to 
try title to public office see Hcdg- 
pcth r.  .illen, 528. 

Races-Denial of accommodations to 
Segro by carrier see Harr is  v. 
Coach Co., 67. 

Railroad\-Hc ld not liable for injury 
to pas-enger while alighting from 
train see T r i ~ g a t e  2'. R. R., 251; evi- 
dence held h.ufficient to show negli- 
gence on l a r t  of contractor for 
State Highn ay Commission, hut not 
on part of ~nunicipality, in lowering 
railroad trarlr within city for high- 
way overpass see Broadhursl 2;. 

B l ~ t h c  Bros Co., 464: freight car 
standing on I-ommercial siding is not 
attractive nuisance see Hawis v. 
R. R., 698: owners of property abut- 
ting abandoned underpass may not 
restrain its (.losing see Mosteller v. 
I;. R.. 275; accidents a t  crossings 
see l'cw~ple 1.. Hawkins, 26 ; God~cin 
?.. R. R.. 281; Miller 7;. R. R., 562: 
injury to person on track see Rziss 
v. R. R., 713. 

Rntificatio~l-Evidence hrld not to es- 
tablish ratiflention of release a s  
matter of law see Hairston v. G I . ~ ! / -  
hoztnd Corp., 642. 

Real Party in Interest-Unemploy- 
ment Compensation Commission is 
not real party in interest and may 
not appeal from judgment denying 
employee  ine employment compenqa- 
tion see In  r~ ,  .If ~trhcll.  66. 

Iieceirers - Statutory insurance re- 
ceiver appointed in another state 
may maintain action here see Pink 
r. Hanby. 667; upon sale of assets 
for stock in pwchasing corporation, 
distribution of stock pro rata does 
not discharge debts of insolvent see 
Riggs c. Lassitcr, 761. 

Record-Imports verity see S. v. 
Ntarnes, 384; S. v. Rntson, 411; in 
panper appeals typewritten copies 
of tranqcript and brief must be legi- 
ble see Wishon ti. TVcacirrg Co., 420 ; 
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evidence should be set out in narra- 
tive form see Rhoades v.  Asheville, 
443 ; dismissal of appeal for failure 
to  make out and serve statement 
within time allowed see S.  a. W ~ S -  
cott ,  439; S.  v. Morrow, 441. 

Recordari-Where appeals have been 
perfected writs are properly rerok- 
ed see S. c. Hayworth ,  834. 

Reference-Findings of court are con- 
clusive see Biggs a. Lassiter,  761; 
when findings are sufficient to snp- 
port judgment, court need uot re- 
mand to referee see Biggs v. Lfls- 
siter, 761; action by  wife to have 
husband, who purchased land held 
by entireties a t  foreclosure sale, de- 
clared trustee, does not inrolve ref- 
erence see Hatcher v. Allen, 407. 

Reformation of Instruments-Burden 
is upon party seeking reformation 
to prove case by clear, strong and 
conrincing evidence see W a s t e  Co. 
v. He)lrlcrson Bros., 438. 

Registration - Restrictive covenants 
must be registered see T w n e r  a. 
Glenn, 620 : requisites, sufficiency 
and effect of registration see Tocci 
2.. S o ~ f u l l ,  550; Turner  v ,  Glenrr, 
@20; Crimes v .  Guion,  676; Ins.  Co. 
v. Knox ,  725. 

Release-Of one joint tort-feasor re- 
leases all see King v .  Poxe l l ,  311; 
eridence held not to establish rati- 
fication of release as  matter of law 
see Hnirston v .  G r e ~ h o u ~ t d  Corp., 
642. 

Removal of Causes-Determinatioll 
of whether controversy is separable 
see Snzith c. Furniture Co., 133. 

Rents-Landlord's lien for rents see 
Rhodes v. Fertilizer Co., 21. 

Reply-Is not necessary where answer 
is not served see Jliller a. Grinzsley, 
814; allegations of reply must not 
be inconsistent with complaint see 
Xil ler  v. G r i m s l e ~ ,  514 

Resales-Cpon appeal to judge, he 
may order resale under foreclosure 
see Harriss v. Hughes,  473. 

Res Geste-See Gassatcay a. Gassa- 
w a y  d Ozven. Inc., 694. 

Residence-Finding, upon conflicting 
evidence, that plaintiff is  resident 
of county in which action is insti- 

tuted held binding see Jones v. 
Elks ,  39. 

"Residential Districts"-See Mitchcll 
v. Melta, 793. 

Residential Developments-See Breni- 
xer v.  Stephens,  395; Turner  v. 
Glenn, 620. 

Res Ipsa Loquitur-Does not apply in 
action to recover for harmful, dele- 
terious substance in food see Caudle 
v .  Tobacco Co., 105; does not apply 
to skidding see Mitchell v. Melts, 
793. 

Res Judicata-Judgment is re8 judi- 
cnta only as  to parties and privies 
see Corporation Com. 2;. B a n k ,  48; 
judgment in renz is conclusive upon 
all those having interest in subject 
matter see Current v .  W e b b ,  423; 
judgments a s  bar to subsequent ac- 
tion see Jef ferson a. Rules Corp., 76; 
Current v. W e b b ,  425; Harshaw v .  
Harshazr, 145; Bryan t  v. Shields,  
628. 

Respondeat Superior - Liability of 
master for servant's driving see 
Riddle v.  Wh i snun t ,  131; S m i t h  v .  
Jloorc, 165; applies when princi- 
pal is sought to be held liable for 
inherent danger created ~ I I  perform- 
ance of work by independent con- 
tractor see Bvans  v. Rockingham 
Homes ,  Inc. ,  253; liability of prin- 
cipal for false imprisonment caused 
by agent see Hammond v .  Eckerd's. 
396 ; doctrine will support award of 
punitive damages see Hairs ton  v .  
Greyhoul~d Corp., 642. 

Restraint of Trade-Agreement not to 
buy from wholesalers selling to 
competing retailer held not action- 
able wrong in absence of fraud o r  
coercion see McNeill v .  Hall ,  73;  
agreement not to sell plaintiff ice, 
resulting in ruining of plaintiff's 
business, is not unlawful conspiracy 
see Linebcrger v.  Ice  Go., 444. 

Restrictive Coyenants-See Brenizer 
v .  Stephens,  395; Turner  v .  Glenn, 
620. 

Retroactive Statutes-See Byrd e. 
Johnson, 184. 

Revaluation-Of property for taxa- 
tion see Moore v. Sumpson County,  
232. 
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Sales-Action for usury cannot be 
maintained for charges made under 
conditional sales contract see Hen- 
dria v.  Cadillac Co., 84;  liability of 
manufacturer for foreign delete- 
rious substances in, or unwholesome 
condition of, food or articles pre- 
pared for human consumption see 
Caudle v.  Tobacco Co., 105 ; Walker 
G .  Packing Co., 158; conditional 
sales see Chattel Mortgages and 
Conditional Sales. 

Scope of Authority-In driving of car 
by employee see Riddle v .  Whisnant,  
131; Smith v. Moore, 165; in arrest- 
ing customer see Hamn~ond v. Eck- 
erd's, 596. 

Second Degree Murder-Defined see 
S. v. Starnes, 384; S. u. Beachum, 
531. 

Self-Defense-See 8. v. dbsher, 126; 
evidence held not to present ques- 
tion of defendant's right to kill in 
defense of his wife see 8. v. Shep- 
herd, 377. 

Sentence-Within maximum prescrib- 
ed by law canuot be held cruel or 
unusual see S. v. Parker, 416; S. v. 
Levy, 812; sentence for larceny see 
S. v. Parker, 416; sentence for 
drunken driving see S. v .  Parker, 
416. 

Separable Controversy-See Smith v.  
Furniture Co., 155. 

Service-Waiver by general appear- 
ance see Asheboro v. Ilriiller, 298; 
alias summons and discontinuance 
see Asheboro v. Niller, 298; service 
of summons on officer of foreign 
corporation see Schoenith, Inc., v. 
Mfg. Co., 390 ; service of process on 
process agent for nonresident motor 
carrier see Hamilton v. Greyhound 
Corp., 815 ; immunity of nonresident 
to service of process while in the 
State in response to subpcena see 
Bangle v. Webb, 423 ; judgment that  
nonresident defendant was exempt 
from service under ch. 217, sec. 4, 
Public Laws 1937, held conclusive 
in subsequent action by another 
party injured in collision see Cur- 
rent v. Webb, 425 ; service of process 
on nonresident automobile owner by 

service of process on Commissioner 
of Revenue see Coach Co. v.  Medi- 
cine Co., 442; personal service in 
this State of process issued by court 
of another state is  nullity see S.  v .  
Williams, 445. 

Service of Case on Appeal-Illness of 
reporter does not excuse defendant 
from serving statement of case on 
appeal within time allowed see S. v. 
TVescott, 439; dismissal of appeal 
for failure to make out and serve 
statement within time allowed see 
6. v. Westot t ,  439; S. v.  Morrow, 
441. 

S e r ~ i e n t  Highway - See Reeves v. 
Staley, 573 

Settlement of Case on Appeal-Juris- 
diction of court upon hearing to set- 
tle case on appeal see Laundry v. 
Cnderwood 152 ; Choxen Confec- 
tions, Inc., v .  Johnson, 432. 

Sewer Systems-Liability of munici- 
pal corporation for  injury to land 
by sewer system see Pernell v.  Hela- 
derson, 79. 

Sheriffs-Claim against bank receiver 
for checks accepted in payment of 
taxes see Corporation Cons. 2;. Bank, 
48. 

Shoring Up--Measure of damages to 
building caused by cave-in caused 
by failure of lateral support see 
Brondhurst v .  Blythe Bros Go., 464; 
evidence heid sufficient to show neg- 
ligence on part of contractor for 
State Highway Commission, but not 
on part  of municipality, in  lowering 
railroad track within city for high- 
way overpass see Broadhurst v.  
Blythe Brod. GO., 464. 

Sickness-Disease of eye is  sickness 
within meaning of health policy see 
Glenn v. AM. Co., 672. 

Sidewalks-Liability of landlord for 
maintaining projection over side- 
walk see ('hildress v .  Lawrence, 
195; enforcement of lien for paving 
see Ashcbor~~ I - .  Nillpr, 298. 

Silicosis-Award of compensation for  
silicosis upheld see Blalock v. M i n -  
eral Product's Co., 817. 

Simple Tool Doctrine-See Lee v. Rob- 
erson, 61. 
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Skidding-Res ipaa loquitur does not 
apply to  skidding see Mitchell v. 
Melts, 793. 

"Speaking Demurrer"-See Cheshire 
v. First Presbyterian Church, 393. 

Spite Fence-See Burris v. Creech, 
302. 

State Highway Commission-Power to 
cut out dangerous underpass see 
Mosteller v. R. R., 275; construc- 
tion of underpass in city see Broad- 
hurst v. Blythe Bros. Co., 464; lia- 
bility of officer for negligently fail- 
ing to remove limb which had fallen 
across highway see TVilkins v. Bur- 
ton, 13. 

Statement of Case on Appeal-Illness 
of reporter does not excuse defend- 
ant from serving statement of case 
on appeal within time allowed see 
S. v. Wescott, 439; dismissal of ap- 
peal for failure to malie out and 
serve statement within time allowed 
see S. v. Wescott, 439; S. v. dfor- 
row, 441. 

State Police Power-See Morris v. 
Holshouser, 293. 

States-What law governs transitory 
causes arising in another state see 
Hnllington v. Angel, 1 8 ;  Russ v. 
R. R., 715; judgment by confession 
on warrant of attorney entered in 
Pennsylvania must be given full 
faith and credit here see Land Bank 
v. Garman, 586; decree for alimony, 
a s  to installments accrued, is with- 
in protection of full faith and credit 
clause see Lockman v. Lockman, 
95:  decree of divorce upon substi: 
tuted service does not come within 
protection of full faith and credit 
clause of the Federal Constitution 
see S. v. Williams, 446; statutory 
receiver of insolvent insurance com- 
panies, appointed in another state, 
may maintain action here see Pink 
7:. Hanby, 667; State has jurisdic- 
tion of lands within Indian reserva- 
tion see S. v. McAlhaney, 387; ap- 
plicability of Compensation Act to 
accidents occurring outside of State 
see Nallard v. Bohannon, 536; con- 
tractor for State Highway is  not 
immune and is liable for negligent 
injury inflicted in construction of 

highway see Broadhurst v. Blythe 
Bros Go., 464. 

Statutes-Act providing that coullty 
commissioners should approve elec- 
tion of health officer, applicable to 
only one county, held void see 
Board of Health v. Comra. of Xash, 
140; courts must construe law a s  
written see Hart  v. Gregory, 180; 
Raleigh v. Hatcher, 013; statute 
will not be declared unconstitu- 
tional uhless clearly so see Morris 
v, Holshor~ser, 293 ; unconstitutional 
proviso will be deleted when sepera- 
ble see Banks v. Raleigh, 35;  
statute affecting remedy may be 
given retroactive effect see Byrd v. 
Johnson, 184; penal sttltute must be 
strictly construed see S, v. Eurell, 
619. 

Statute of Frauds-See Frauds, Stat- 
ute of. 

Statutes of Limitation-See Limita- 
tion of Actions. 

Streams-Right of riparian owners to 
divert waters of, see Pernell v. Hen- 
derson, 79; condemnation of right 
to divert water of stream for power 
project see Light Co. v. Moss, 200. 

Streets-Evidence held insufficient to 
show negligence on part of mnuici- 
pality in repairing street or delay 
i11 repairing water mains which con- 
stituted proximate cause of cave-in 
of excavation for construction of 
street overpass see nroadhurst v. 
Blythe Bros Co., 464; municipality 
has power to condemn land to 
widen State Highway within its 
limits see Raleigh a. Hatcher, 613. 

Submission of Controversy-Superior 
Court acquires jurisdiction of con- 
troversy without action when action 
is within purview of Declaratory 
Judgment Act and its provisions 
have been substantially complied 
with see Board of Health a. Comrs. 
of Sash ,  140. 

Subrogation - Insurer's subrogated 
right of action upon payment of 
award see Hinson v. Davis, 380; 
such subrogated right of action does 
not include action for wrongful 
death see Whitehead (e. Anderson, 
Inc., v. Branch, 507. 
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Substmitire Law-Statute proscribing 
deficiency judgments affects adjec- 
tive and  not substantial  law, see 
Bullt~tgton v. Angel, 18. 

Summons- Waiver by general appear- 
ance see dsheboro v. .Wilier, 298; 
ftlras snmmons and discontinuance 
see Ssh tbo ro  1.. Miller, 298 ; service 
of snmmons on officer of foreign cor- 
poration see Rchoenith, Ine., v. Yfg. 
Co., 390; immunity of nonresident 
to service of process while i n  th is  
Sta te  in response t o  subpcena see 
Banglc c. T c b b ,  4'3 ; judgment t h a t  
nonresident defendant mas exempt 
f rom service under ch. 217, see. 4. 
Public Laws 1037, held conclnsive. 
i n  subsequent action by aiiother 
par ty  injured in  collision see Cur- 
r c ~ l t  r .  Webb, 425; service of proc- 
ess on nonresident automobile owner 
by service of process on Commis- 
sioner of Revenue see Coach Co. v. 
Y c d l c ~ n c  Po., 442; serrice of proc- 
e \s  on process agent fo r  nonresident 
motor car r ier  see Hamtlton z. Grey- 
h o u ~ d  Corp.. 815; personal service 
in this Sta te  of process issued by 
court  of m o t h e r  s ta te  is  nullity see 
S. c. TV~lliams, 446. 

Superior Court-Upon docketing in  
Superior Court  i t  acquires jurisdic- 
tion to  enforce judgment fo r  ali- 
mony entered by the  general county 
court  see Brooks 1.. Brooks, 16:  
juribdiction of Superior Court  judge 
a f t e r  orders or judgments of an-  
other Superior ('onrt judge w e  Cor- 
porutiotl Com. v. Bank. 48:  jnrisdic- 
tion on appeal f rom Indnstrinl  Com- 
missioi~ see Rlc t~tns  u. Tcer, 133 ; 
G r a l r n ~ ~ l  e. TVnll. 84:  jurivliction 
on appeal f rom clerk see Wyntze v. 
Coitrad, 355; Har r i s s  c. Hughes,  
473 ; jurisdiction under Declaratory 
Judgment  Act see Bonrd of Heal th  
v. Comrs. of S a s h ,  140; juris- 
tlictioi~ of court  upon hearing to  
sett le case on appeal see Laundry  
I' r'ndowood. 152; C h o x n  Confec- 
tiotrs, Inc., v. Johnson. 432: upon 
hearing of order to show cause, 
court  may not determine suit  on i t s  
merits  see 3Iosteller v. R. R., 273 ; 
. l l a c R a ~  d Co. c. 81tcw, 316. 

Supersedeas -- Where  appeals have  
been perfected wri t s  a r e  properly 
revoked see R. z. H a ~ u o r t h ,  534. 

Supreme Court-Caution must be 
used when reading a n  opinion of 
t he  Supreme Court  to  the  jury see 
Liqht Co. v Moss, 200; mill not de- 
clare b ta tu t r  unconstitntional unless 
i t  i s  clearly so see Morrts 1.. 

ITolshouscr, 293. 
Surety  Rontls-See Principal and  

Surety.  
Surprise and  Excusable Neglect-See 

Codzciic Y. Brickhouse, 40. 
'l'asation-Enforcement of liens fo r  

public improvements 5ee Bsheboro 
v. Xiller,  %!IS; forfeiture of life es- 
t a t e  fo r  nc~npayment of taxes  see 
Cooper v. ( 'oop~r,  490: proviso in 
annexation s ta tu te  t h a t  terri tory an-  
nexed should not be liable fo r  taxes  
unless public services n e r e  furnish- 
ed  held voi'l see B m k s  v. Ralcigh, 
3.7: when improvements a r e  not to 
be paid f rom taxes,  bonds therefor 
do not come within limitation on 
increase of debt Eee Raynor  v. 
Cornrs. of l,ouisburg, 348 ; revalua- 
tion see Moore v. Snwpson Cozcnt~,  
232 ; sufficicbnt description must be 
set  out  in l a x  fo r~c losn re  suit  see 
C'onzrs. of Bcaufort  c. Rowland. 24. 

Temporary R ~ ~ s t r a i n i n g  Order-T7pon 
hearing of order to  bhow cause, 
court  may i ~ o t  determine sui t  oil i t s  
mer i t s  see llosteller c. R. R., 275; 
XacRae  d (('0. v. SRtzr. 516. 

Tenants  in Common-Right to parti-  
tion see Jf i?rcral Co. c. Young. 287 ; 
tenant by entireties, no more than  
tenant  ill common. can procure fore- 
closure and  acquire title a t  sale ad-  
verse to cotenant see Hntcher v. 
Alle?l, 407; consent judgment relnt- 
ing to alleyway between properties 
hrltl to  establish only joint r ight to  
use of w ine  fo r  ingress and  egreqs 
and  not to voiir ey f w  yo a s  to 
render p a r t ~ e s  tenants in common 
see .If illcr 1' Tcfr ,  605. 

Timber-Fath1.r licld not eptoppeil to  
deny tha t  pcii was  agent fo r  sale of 
t imber see Barrow u. Barrow,  70;  
action to recover value of t imber 
cu t  and  removed does not involve 
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realty and may be instituted in 
county of plaintiff's residence see 
Bunting t'. Henderson, 194. 

Tobacco-Liability of manufacturer 
to consumer for foreign substance 
in plug of tobacco see Caudle t. 
Tobacco Co., 105. 

Torts-Particular torts see particular 
titles of tor ts ;  liability of persons. 
private or corporate, for torts be- 
cause of legal relationships see par- 
ticular titles of relationships ; lia- 
bility of municipality for torts see 
Jlunicipal Corporations : determina- 
tion of whether tort is joint or sep- 
arable see h'rnith v. Furniture Co., 
153; King c. Potcell, 511; ratifica- 
tion of release see Hairston 2;. Grew 
71ol11~d C'orp., 642: release of one 
joint tort-feasor releases all SeP 
King T. Pozcell, 511. 

Total and Permanent Disability-See 
Edwards v. Junior Order, 41; M e d -  
lin c .  1n.s. Co., 334. 

Transactions With Decedent-Incom- 
petency of witnesses to testify a s  to, 
see Dacis c. Pearson, 163; whether 
testimony with deceased cestui is 
incompetent in trustor's action 
against trustee for accounting held 
not necessary to be decided upon 
record see Garrett v. Stadienz, 654. 

Transitory Cause-Action to recover 
value of timber cut and removed is 
transitory and may be maintained 
in county of plaintiff's residence see 
Buntivzg v. Henderson. 194. 

Trespass-Limitation of action for 
continuing trespass see Davenport 
a. Drainage District, 237 ; wrongful 
flooding of lands is trespass see 
Davenport v. Drainage District, 235. 

Trespasser-Defendant living with 
parents-in-law with their permission 
held not trespasser eo ilzstante he is 
ordered to leave see S. v. .4bsher, 
126. 

Trial-Of criminal prosecutions see 
Criminal Law and particular titles 
of crimes; trial of particular ac- 
tions see particular titles of ac- 
tions; expression of opinion by 
court during trial see Light Co. v. 
Carringer, 57;  in charge see B a i l e ~  
o. Hayman, 402; Hairston v. Greu- 

hound Corp., 642; withdrawal of 
evidence see Cauley v. Ins. Co., 304 ; 
province of court and jury in regard 
to evidence see Guaranty Co. v. 
Motor Express, 721 ; Mitchell v. 
Nelts. 793; motion to nonsuit tests 
sufficiency of evidence see Godwin 
v. R. R., 281; consideration of evi- 
dence on motion to nonsuit see Ed- 
wards t. Junior Order, 41; Riddle 
c. TVhisnant, 131 ; Childress a. Law- 
rence, 195 ; sufficiency of evidence 
see Rosc Y. Patterson, 60; Mitchell 
v. Melts. 793; statement of evidence 
and explanation of law see Hotcell 
v. Harris, 198; Light 00. v. Moss, 
200; Allison v. Steele, 318; Cum- 
mings c. Couch Co., 521 ; request for 
instructions see Notor Co, v. Ins. 
Co.. 168; conformity of issues to 
pleadings and evidence see Allison 
v. ~' teele ,  318; acceptance or rejec- 
tion of verdict see Rupply Co. v. 
Horton, 373; Butler v. Gantt, 711; 
motion for judgment Ron obstante 
vercdicto see Suppl2! Co. v. Horto?~. 
373; motion for new trial for newly 
discovered evidence see Crow G. Me- 
Cullen, 306. 

Trustees-Trustors are  necessary par- 
ties to action by purchaser a t  fore- 
closure sale to obtain authority for 
infant trustee to execute deed see 
Riddick v. Davis, 120 ; liability for 
misapplication of proceeds of sale 
see Garvett v. Stadiem, 654; power 
to cancel deed of trust of record see 
Williams 1;. TYilliams, 806. 

Trusts-Where husband inequitably 
rtcqnires title a t  foreclosure of lands 
held by entireties wife may have 
him declared trustee see Hatcher v. 
Bllen. 407; party entering into pos- 
session under par01 contract to con- 
vey and making improvements upon 
the land cannot set up trust as  
against subsequent purchaser under 
registered deed see Grimes v. G ~ ~ o I z ,  
676; execution of deed by trustee 
having naked power of disposition 
and no other interest in land is 
exercise of power notwithstanding 
that deed fails to indicate its capac- 
ity see Tocci v. Sowfall, 550; when 
bases of constructive trusts has 
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been merged in later written instru- 
ment the writing controls see W i l -  
liams r. XcLean. 504. 

Tuberculosis-Evidence held to sus- 
tain finding that tuberculosis of the 
spine did not result from the acci- 
dent within meaning of Compensa- 
tion Act see Blevins 2;. Teer, 135. 

Ultra Vires--Municipal contract for 
expenditures in excess of $1,000 let 
without advertising for competitive 
bids is ultra wires see Raynor v. 
Contra. of Louishwg, 348. 

Unemployment Compensation Act- 
See I n  re A$litchell, %. 

Underpass - Highway Commission 
may cut out dangerous highway 
overpass see Jlostcller v. R. R., 275 ; 
evidence held sufficient to show neg- 
ligence on part of contractor for 
State Highway Commission, but not 
on part of municipality, in lowering 
railroad track within city for high- 
way overpass see Broadhurst v. 
Bltlthe Bros. Go., 464. 

Uniform Rule of Taxation-See Banks 
v. Raleigh, 35. 

Unions-Complaint hcld insufficient to 
bring plaintiff within terms of 
agreement a s  to wages made with 
bargaining agent see Wishon v. 
V7eaving Co., 420. 

United S t a t e s - Notwithstanding 
guardianship over Indians, State 
courts have jurisdiction to prose- 
cute white man for assault upon 
Indian see S. 2;. McAlhancy, 387; 
Wage and Hour Act is constitu- 
tional exercise of Congressional 
power over interstate commerce see 
Cromptov v. Balzer, 52. 

University-Right of University to 
unclaimed funds in hands of bank 
receiver see Corporation  con^. v. 
Rank, -18. 

Vsury-When transaction is sale and 
not loan the usury statutes do not 
apply see Hendriz v. Cadillac Co., 
84. 

Variance-Pleadings govern action 
and when proof does not sustain 
cause alleged nonsuit is proper see 
Rose v. Patterson, 60. 

Vendor and Purchaser-Deed to mort- 

gagee with contemporaneous agree- 
ment to reconvey a s  constituting 
equitable mortgage see Ferguson 2). 

Blunchard, 1 ; registration of deeds 
a s  notice see Tocci u. Not(jfal1, 550 ; 
Turner v Glenn, 620; par01 con- 
tract to convey held unavailing a s  
against purchasers from vendor un- 
der registered deed see Grimes v. 
Guion, 676: action to recover for 
shortage in acreage see Jefferson v. 

. Sales Corp., 76. 
Venue-Court's finding as  to residence 

of plaintiff held conclusive see 
Jones v. Ellis, 39;  action held 
against defendant as  individual and 
not a s  administratrix, and action 
could be maintained in county of 
plaintiff's residence see Rose v. Pat- 
t ~ r s o n ,  60: action to recover value 
of timber cut and removed does not 
involve title to realty see Bunting 
v. Henderson, 194 ; .venue may be 
waived see TVynne v. Conrad, 355. 

Verdict-Judgment must conform to 
verdict see Supply Co. v. Horton. 
373; court may not set aside an- 
swers to Lssues and answer same 
himself see Supplll Co. v. Horton. 
373; motion for judgment non oh- 
stante versdicto see Supply Co. v. 
Horton, 373: where verdict is  not 
inconsistent and is sufficient to sup- 
port judgment, the trial court may 
not requir13 jury to revise its ver- 
dict see Butler v. Gantt, 711 : when 
jury returns verdict of not guilty, 
collrt may not require jury to re- 
consider see S. v. Williams, 724. 

Verification--Wife's answer setting up 
cross action in husband's action for 
divorce a vinculo must be verified 
see Silvrr I . .  Silver, 191. 

Vicious Propmsity-Of domestic ani- 
mal see Hill v. Moselcy, 485. 

Wage and Hour Act-See Crompton v. 
Baker, 52;  Har t  v. Gregorg, 180. 

Wages-Statute providing that assign- 
ment of unearned wages shall not 
be binding upon employer unless ac- 
cepted by him in writing held valid 
see Morris v. Holshouser, 293 ; con]- 
plaint held insufficient to bring 
plaintiff within terms of agreement 
a s  to wages made with bargaining 
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agent see Wishon v.  Weaving Co., 
420. 

Waiver-.4cceptance o f  part payment 
and agreement o f  the balance then 
due held not waiver o f  right to  as- 
sert that  original debt was fraudu- 
lent see Growers Exchange, Znc., v.  
Hartmalt, 30; denial o f  liability 
waives notice and proof o f  disability 
see Edxards  v. Junior Order, 41;  
venue may be waived see W y n n e  v .  
Conrad, 355; waiver o f  due notice 
by  appearance see Harriss v .  
Hughes, 473; right to  demur for 
failure o f  complaint t o  state cause 
o f  action may not be waived see 
Raleigh v. Hatcl~er ,  613; o f  consti- 
tutional rights see 111 re Steele, 686. 

Warrant-For failure to support ille- 
gitimate child see S.  v. Clarke, 392; 
S .  v. Hoore, 535 ; warrant held not 
to charge offense o f  forgery see 
Parrish v. Hewitt ,  708; warrant 
held sufficient to  charge aiding and 
abetting in  prostitution see S.  v .  
Johnson, 773; defendant may  be 
tried upon original warrant i n  SLI- 
perior Court on appeal f rom record- 
er's court see S'. v.  Turner,  437. 

Warrant  o f  Attorney-Judgment by  
confession on warrant o f  attorney 
entered i n  Pennsylvania must  be 
given full faith and credit here see 
Land Rank 2;. Garman, 585. 

Waters  and Watercourses-Contract 
o f  landowner to furnish water to  
adjacent premises see Brock v.  Por- 
ter, 28; condemnation o f  right to  
divert waters o f  stream for power 
project see Light Co. v. Boss ,  200; 
flooding or ponding waters on lands 
o f  another is  a trespass see Daven- 
port v. Drainage District, 237; ac- 
tion against drainage district for 
flooding o f  plaintiff's land see Dav- 
enport 1;. Drainage District, 237; 
city does not have right to  divert 
waters o f  stream into water system 
as against rights o f  lower riparian 
owner see Pernell v .  Henderson, 79. 

Willfulness-Is essential element o f  
offense o f  failure to  support illegiti- 
mate child see 8 .  v .  Clarke, 392; 
S. v .  Xoore, 535. 

Wills-Testamentary intent see In re 

Wil l  of Taylor, 524; object o f  con- 
struction is  to  ascertain intent o f  
testator see Culbreth v.  Caison, 717 ; 
vested and contingent interests and 
defeasible fees see Whit ley  v. Mc- 
Zver, 435 ; devises w i th  power o f  dis- 
position see Trust  Co. 0. Heymann, 
526; Culbreth v .  Caison, 717; will 
held t o  devise l i f e  estate and not 
fee see Culbreth v.  Caison, 717; di- 
rection for equal division among 
designated legatees requires per 
capita distribution see Tillman v. 
O'Briant, 714. 

Witnesses-Court has discretionary 
power to  permit State to  ask i ts 
witness leading question see S. v .  
Thomas, 34;  counsel may  not ask 
reputation o f  person in  question for 
truth  and veracity see S.  v.  Thomas, 
34;  incompetency to  t e s t i f y  as to  
transactions wi th  decedent see 
Datiis v.  Pearson, 163; scope o f  
cross-examination see Motor Go. v.  
Ins. Co., 168; examination o f  de- 
fendant's character witness see S .  
v. Shepherd, 377; promise o f  immu- 
n i t y  to  State's witness af fects  only 
his credibility see 8. v.  Johnson, 
252;  immuni ty  to  service o f  process 
while i n  this State in  response to 
subpoena see Bangle v.  Webb, 423. 

Workmen's  Compensation Act-See 
Lee v.  Roberson, 61; Graham v .  
Il'nll, 84;  Blevins v. Teer,  135; 
Burd v .  Johnson, 184; Robbins 2.. 

Hoviery Mills, 246 ; Miller v. Cazddle, 
308; Hinson v.  Bavi8, 380; Il'hite- 
keud & Anderson, Inc., v .  BrancA, 
507; Mallard v.  Bohannon, 536; 
Gassaway v.  Gassaztia~ & Owen, 
Zne., 694; Rlalock ti. Mineral Prod- 
uct$ CO., 817. 

Worthless Checks-Debt for property 
obtained by worthless checlcs i s  not 
discharged by bankruptcy see Grow- 
ers Exchange, Znc., v.  Hartntan, 30; 
prosecution for issuing worthless 
checks see 8. v.  Levy, 812. 

Wrongful  Death-Only administrator 
can maintain action for,  see Il'hitc- 
head & Anderson, Inc., v .  Branch, 
507 ; plaintiff must  prove negligence 
and proximate cause see Reeves v. 
Stale!/, 573 ; Mitchell v. Melts, 793. 
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ABATEMENT AND REVIVAL. 

3 6. Procedure to Raise Question of Pendency of' Prior Action. 
When pendency of prior action between parties does not appear from com- 

plaint plea of abatement cannot be raised by demurrer. Loclimun v. Lockmun, 
95. 

ACCOUNT STATED. 

3 1. Nature and Essentials. 
A11 account becomes an account stated when a b a l ~ n c e  is struck and agreed 

upon a s  correct after examination, but express examination or agreement is  
not necessary. I t  may be implied by failure to object to the account within a 
reasonable time after the other party calculates the amount due and submits 
his statement of the account, or by part parment and promise to pay the 
balance, or by acknowledgment of its receipt and pr7mise to pay the balance 
shown to be due. Little v. Shores, 429. 

ADVERSE POSSESSION. 

3 14. Title and Rights Acquired. 
Where a person acquires title to a parcel of land by adverse possession, such 

title is the legal title, and occupancy of the land thereafter will be presumed 
to be in subordination to such title, uulfw held adversely to such title for the 
statutory period. C. S., 432. Purcell v. IVillianta, 52%. 

1 9  Sufficiency of Evidence, Nonsuit and Directt=d Verdict. 
Evidence that  the person under whom plaintiff claims held hostile and exclu- 

sive possession of the locus in quo under known and visible lines and bounda- 
ries over a period of 50 years prior to his death held sufficient to be submitted 
to the jury, and the granting of defendants' motion for nonsuit was error. 
Pnrcell v. Tillianrs, .522. 

3 la .  Landlord's Lien for Rents. 
A landlord's lien for rent is superior to all other liens and attaches to the 

crops raised upon the land by the tenant and entitles the landlord to possession 
of the crops for the purpose of the lien until the rents a re  paid, C. S., 2355, 
and, when i t  is not required that the lease be in writing. a note for the rent 
executed by the tenant constitutes mere evidence of the contract. Rhodes c .  
Fcrt i l izo Go.,  21. 

§ 2. Crop Mortgage Liens for Advancements. 
An agricultural lien for advances. when in writing, takes priority over all 

other liens except the laborer's and landlord's liens, to the extent of advances 
made thereunder. C. S., 2488. Rhodcs 1.. Fcr t i l ix r  ('o., 21. 

A11 agricultural lien for advances executed by the landlord attaches to all 
the crops grown on the lands embraced within the lie11 and constitutes a trans- 
fer  and assignment of the landlord's lien for rents on the crops grown by his 
tenant on s w h  lands, and the lienee is not required to see that the supplies 
adranceil are used upon the farm or by any particular tenant, aud his rights 
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a s  assignee of the landlord's lien for  rents may not be defeated by proof that 
the tenant failed to receive any part  of the advances made under the contract. 
Ib id .  

9 4b. Priority Between Lien for  Advancement and Other Liens and Claims. 
Assignee of landlord's lien for rent has priority over assignee of note exe- 

cuted by tenant for rent. Rhodes 1;. Fertilizer Go., 21. 

AKIMALS. 

9 3. Liability of Owner fo r  Personal Injuries Inflicted by Domestic Animal. 
One who keeps on his premises a domestic animal of known vicious propen- 

sity is responsible in law to another whom he has wrongfully exposed to 
danger of attack by such animal, and who has been injured thereby. Hill 
a. Moseleg, 4%. 

The evidence, considered in the light most favorable to plaintiff, tended to 
show that defendants kept a bull which they had reason to know was vicious, 
that plaintiff was employed by defendants and was told by his superior to 
drive the cows out of the lot to the pasture, and that when plaintiff entered 
the lot he was attacked and seriously injured by the bull. H e l d :  The evi- 
dence was sufficient to be submitted to the jury on the question of liability. 
Ib id .  

While evidence of an animal's reputation is incompetent to show, directly. 
vicious propensity of the animal, such evidence is competent to show knowl- 
edge on the part of the owner that the animal was vicious and to corroboratth 
the testimony of witnesses who have sworn to the fact of viciousness. Ib id .  

In order to establish the vicious character of a domestic animal it  is not 
required that the animal should hare previously inflicted actual injury upon 
a person, but it  is sufficient if i t  is  made to appear that the animal had there- 
tofore attacked persons and that injury was prevented only by prompt resort 
to counter measures. I b i d .  

The vicious propensity of an animal must be unequivocal, but i t  is not 
required that  the animal be malicious, since the propensity is vicious if i t  
tends to harm, whether manifested in play or in anger. Ibid.  

APPEAL AND ERROR. 

I Nature  a n d  Grounds of Appellate Juris-  
diction 
3a Par t ies  W h o  May Appeal. I n  re 

Mitchell, 6 5 .  
11. P r e s e n t a t i o n  a n d  P r e s e r v a t i o n  o f  

Cmunrls nf Review -. -.. .~ 
6b. Necessity for  Objections a n d  Excep- 

tions. R i n g  v. Powell, 511. 
111. Requieitee a n d  Proceedings for Appeal 

10e. Se t t lement  of Case on Appeal. L a u n -  
dry v. Vnder~vood.  152, Chozen Con- 
fections v. Johnson, 432. 

18b. Grounds for W r i t  of Certiorari .  
Chozen Confections v. Johnson, 432. 

\'I. The Record 
20. F o r m  a n d  Requisites of Transcript .  

Wishon v. Weaving Co., 420; Rhoades  
v. Asheville. 443. 

IX. Dismissal  of Appeals 
30h. Dismissal for W a n t  of Par t ies  In I n -  

terest .  I n  r e  Mitchell, 65.  
XI. Review 

3ie. Review of F indings  of F a c t .  Ashe- 
boro v.  Xliller, 298: Barkiey  v. 
Thomas. 341; Schoenith,  Inc., v. Mfg. 

Co., 390: Bangle  v. Webb. 423; Mac- 
R a e  & Co. v. Shew, 5 1 6 ;  Biggs  v. 
Lasslter ,  761. 

38, Presumptlons a n d  Burden  of Shou.. 
ing Error .  Growers Exchange  v. Hart- 
man. 30: Cat0  v. Hospital  Care  Assn., 
479. 

39. Harmless  a n d  Pre judic ia l  Er ror .  B a r -  
r e t t  v. Will iams, 32; Jackson v. 
P a r k s ,  680; Cauley v. Ins.  Co., 304: 
E d w a r d s  v. Junior  Order.  41: Motor 
Co. v. Ins.  Co., 1 6 8 ;  Light  Co. v. Moss. 
200: Light  Co. v. Carringer,  5 i ;  A le -  
C a r t h a  v. Ice Co., 367; K i n g  v. Pow-  
ell. 511; Garre t t  v. Stadiem. 6 5 4 .  

41. Questions Necessary to  Determination 
of Appeal. Walker  v. Packing  Co., 
1 R R  

4ia .  New Trial  in Supreme Court  for  
Newly Discovered Evidence.  L a n d  
B a n k  v. Garman.  585. 

4ib.  P a r t i a l  h'ew Trial .  Jackson v. P a r k s ,  
6 x 0 ,  Shore v. Shore,  802. 

49a. I . n w  of t h e  Case. Wal l  v. Asheril le,  
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9 Ba. Part ies  Who May Appeal. 
Unemployment Compensation Commission is not real party in interest on 

appeal to Superior Court and may not appeal to Supreme Court from judgment 
denying unemployment compensation, In re Mitchcli', 65. 

$j 6b. Necessity for Objections a n d  Exceptions. 
Where appellant presents no exceptive assignment 3f error to the failure of 

the jury to  answer two of the issues, any error of' the court i11 failing to 
require the jury to complete its verdict is not preselited for review, King v. 
Powell, 511. 

§ 10e. Settlement of Case o n  Appeal. 
Upon the hearing to settle case on appeal upon the date set out of term and 

out of the district, the court found that the nonresident had theretofore made 
a general appearance and that the appeal was thereby rendered moot. Held: 
The power of the court was limited to settlement of case on appeal, C. S., 644, 
and the court was without power to find that  the nonresident had made a 
general appearance and to dismiss the appeal a s  moot. L a u n d r ~  v. Under- 
wood, 152. 

Where appellant serves his statement of case on appeal, C. S., 643, and 
appellee returns same with objections and appellant requests the judge to fix 
a time and place for settling the case, all within the time allowed by the court 
or by statute, it is the duty of the judge to settle the case on appeal and the 
judge may not strike appellant's statement of case on appeal from the record 
upon appellee's motion on the ground that appellant':; statement of case was 
insufficient to meet the requirements of the statute and the rules of practice 
of the court. Chozen Confections, Inc., 1;. Johnson, 432. 

$j 18b. Grounds f o r  Wri t  of Certiorari. 
Where the trial court a t  the time and place fixed for settlement of case on 

appeal fails to settle the case and erroneously grants appellee's motion that  
appellant's case should be struck from the record, the Supreme Court will 
grant appellant's motion for rwtiorari to the end that the judge, after notice, 
may settle the case, C. S., 643, since appellant's failure to perfect the appeal 
is due to error of the court and not to any fault or neglect of appellant or his 
agent. Chozcn Confectio?za, Znc., v. John.~on, 432. 

9 20. F o r m  and Requisites of Transcript. 
I n  pauper appeals i t  is  required that  the nine typewritten copies of the 

transcript and brief which appellant is permitted to f ib  must be legible. Rule 
of Practice of the Supreme Court So. 22. Wishon v. TVeauing Co.. 420. 

Appellant's statement became the case on appeal by stipulation of the 
parties. One of appellant's exceptions was to the refusal of the court to grant 
 notion for judgment a s  of nonsuit. The appeal is dismissed for that all the 
evidence is set out in the case on appeal in mass in form of questions and 
answers, and not in narrative form as required by Rule 19 ( 4 ) .  Rhoades v. 
Asheoille, 4-13. 

8 30h. Dismissal for  Want  of Parties. 
Where the real party in interest does not appeal from judgment in favor 

of a n  adverse party, the judgment of the court below becomes re8 judicata 
a s  to all justiciable issues presented, and there being nothing for determina- 
tion on the appeal of a formal party, the appeal will be dismissed. I n  re  
Mitchell, 65. 
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APPEAL AKD ERROR-Continued. 

8 37e. Review of Findings of Fact. 
-4 finding of fact which is in reality a mere conclusion based on another 

finding of fact, which in turn is  not supported by the evidence, cannot he 
sustained. Asheboro v. Miller, 298. 

Where the parties waive a jury trial and agree that  the court should hear 
and determine the entire controversy, the findings of fact made by the court, 
supported by competent evidence, a r e  a s  binding and conclusive as the verdict 
of a jury. Barkleg v. Thomas, 341. 

Upon defendant's motion, made on special appearance, to set aside service 
of summons and to dismiss the action, the court's findings are  conclusive 
when supported by competent evidence even though there is  conflict in the 
affidavit testimony. Schoenith, Inc., v. Mfg. Co., 390. 

The court's findings, supported by evidence, that defendant is  a nonresident 
and was served with summons while he was in this State solely for the pur- 
pose of testifying a t  the coroner's inquest, a re  held conclusive notwithstanding 
testimony tending to support a contrary view. Bangle v. Webb, 423. 

Where there is sufficient competent evidence to support the findings of fact 
by the court, exceptions to such findings are  untenable. MacRae & Co. u. 
Shew, 516. 

The findings of fact by the referee, which are  supported by competent 
evidence and approved and adopted by the Superior Court, are  not reviewable 
in the Supreme Court. Biggs v. Laesiter, 761. 

8 38. Presumptions and  Burden of Showing Error .  
When the judge's charge is not in the record it  will be presumed that the 

court correctly instructed the jury on every principle of law applicable to the 
facts in evidence. G r o ~ c r s  Exchange, Inc., v. Hartman, 30;  Cato a. Hospital 
Care Assn., 479. 

8 39. Harmless and Prejudicial Error. 
A new trial will be granted only for practical errors which result in harm, 

and when it  conclusively appears upon the facts appearing of record that  ap- 
pellants a re  not entitled to the relief sought, a new trial will not be awarded 
for mere technical error. Barrett  v. Williams, 32; Jackson v. Parks, 680 

When court withdraws incompetent evidence and instructs jury not to con- 
sider it ,  its admission rannot ordinarily be held for prejudicial error. Cauley 
u. Ins. Co.. 304. 

Ordinarily, appellant's exception to the admission of evidence, even if incom- 
petent, cannot be sustained when it  appears that  other witnesses testified to 
the same import without objection, since in such instance the testimony 
objected to is rendered harmless. Edxards v. Junior Order, 41; Motor Co. 
v. Ins. Co., 168. 

In  this condemnation proceeding the trial court erroneously admitted upon 
the issue of damages evidence relating to the benefits accruing to petitioner 
from the taking and the value of respondents' lands when considered a s  units 
of petitioner's power project. Held: The error in the admission of the evidence 
was not cured by a correct statement in the charge of the rule for the ad- 
measurement of compensation, when the court in other portions of the charge 
emphasized the error by modifying petitioner's prarers for instructions to read 
that benefits accruing to petitioner b~ reason of its expe?lditures should not 
be considered. Light Co. v. Moss, 200. 

Where the court, in ruling upon the admissibility of evidence in a proceeding 
to assess compensation for an easement for a transmission line, stated that 
the taking of the easement did not affect the value of the remaining lands of 
respondent, such error is not cured by subsequent admission of evidence relat- 
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ing to the depreciation in value of the remaining lands, it  not appearing of 
record that the court ever undertooli to correct the impression its erroneous 
remarks must have left upon the minds of the jurors. Light Go. 2;. Carringer, 
57. 

In  this proceeding to assess compensation for the taking of an easement for 
a transmission line the court, in ruling upon the admissibility of evidence, 
made a statement constituting an expression of opinion that the lands outside 
the bounds of the easement were not adversely affected. Held: The charge 
of the court, when considered in connectiou with the erroneous statements, 
did not cure the error, but was subject to the interpretation that compensation 
should be limited to the land within the limits of the easement acquired, and 
in any event the remarks constituted a n  expression of opinion in violation of 
C. S., 564, entitling respondent to a new trial. Ibid. 

Where, in an action on a policy of collision insurance, nonsuit is  properly 
entered a s  to the dealer for want of evidence that  the dealer had a lien on 
the automobile, defendant insurer's exception to the admission of parol evi- 
dence as  to the alleged conditional sales contract between plaintiff dealer and 
plaintiff purchaser becomes immaterial. Motor Co. a. Ins. Co., 168. 

Two separate concerns had common employees. I n  this action for wrongful 
death resulting from the negligent operation of a truck, the sole contention of 
each of the employers was that the other was solely or primarily liable, 
negligence in the operation of the truck not being controverted and it  being 
admitted that  plaintiff's intestate was without fault. Held: Any error on the 
part of the court in stating that defendant employers :admitted that intestate's 
death was caused by negligence and th:lt she was nithout fault, and in its 
instructions that  intestate's death mas due to the negligence of one or both 
of the employers, cannot be held prejudicial. McCartha c. Ice Co.,  367. 

The language in which the court stated its peremctory instructions to the 
jury, although not in the approved form, held not to cc~nstitute reversible error 
under the circumstances of this case. Ibid. 

Where the jury establishes plaintiff's e~ecu t ion  of a release relieving appeal- 
ing defendant of liability, any error in lhe charge on the issue of negligence 
cannot be held prejudicial. R i n g  ?.. Pozccll. 511. 

Since a new trial will be awarded only for prejudicial error, the admission 
of evidence, even if incompetalt, does not entitle aprlellant to a new trial if 
the rights of the parties would not be altered had such evidence been excluded. 
Garrett 'L'. Stadicm, fX4. 

9 41. Questions Necessary t o  Determination of Appeal. 
When it  is determined on appeal that nonsuit should have been allowed on 

plaintiff's cause of action sounding in tort, defendant's assignmeut of error 
addressed to the refusal of the conrt to require plaintiff to elect between tort 
and contract is eliminated. 1Valke1- v. Packing Po.. 135. 

5 47a. New m i a l  i n  Supreme Court for  Sewly Discovered Evidence. 
This action was instituted on a deficiency judgment rendered by a court in 

the State of Pennsylvania. Subsequent to the judgment of our Superior Court 
in favor of plaintiff, the fetne mortgagor had the judgment of the State of 
Pennsylvania stricken from the record in that state pursuant to its laws per- 
mitting a married woman to open up a judgment agaimst her to show that  
she signed the instrument upon which the judgment is based a s  surety. Held: 
I t  would be manifestly unjust to affirm the judgment against the fenze defend- 
an t  upon a judgment of the State of Pennsylvania which had been strickell 
out a s  to her in that state, and the Supreme Court on appeal will grant the 
fcnze defendant a new trial. Land Bank c. Garman, 583. 
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5 47b. Part ia l  New Trial. 
Where there has been no prejudicial error committed in the trial of one of 

plaintiff's causes of action, but a s  to the other cause of action prejudicial 
error is made to appear in the admission of evidence, the Supreme Court, in 
its discretion, may grant a partial new trial. Jackson v. Parks, 680. 

In this action by a wife for alimony without divorce under C. S., 1667, the 
husband mas erroneously permitted to set up a cross action for divorce. Held: 
Since it cannot be determined that a partial new trial would not result in 
prejudice, a new trial is ordered. Shove v. Shore, 802. 

§ 49a. Law of the  Case. 
Where, upon a former appeal, i t  is determined by the Supreme Court that  

the questions of negligence and contributory negligence were for the determina- 
tion of the jury upon the evidence and that  the judgment of nonsuit should 
be reversed, the decision becomes the law of the case and upon defendant's 
appeal from subsequent judgment in plaintiff's faror  the Supreme Court can- 
not consider defendant's contention that its motion for judgment as  of nonsuit 
should have been allowed upon the second trial. W a l l  v. Asheville, 38. 

APPEARANCE. 

8 22-1. What  Constitutes General Appearance. 
In an action instituted in a court of another state, a promise of the resident 

defendant written on a post card mailed to plaintiff's attorney that defendant 
would sign "original appearance" upon "receipt" does not constitute a general 
appearance. S. c. Williams, 445. 

5 2b. Effect of General Appearance. 
Where a defendant appears and Ales answer he waives all defects and irreg- 

ularities in service of sunlmons. C. S., 490. Ashebovo ?;. Miller, 298. 

§ 1. Rights and Interests Assignable. 
Statute providing that employee's assignment of wages to be earned in the 

future shall not be binding upon employer unless accepted by him in writing 
is ralid. Morris ?;. Holshousev, 293. 

11. Sale, Ti t le  a n d  W a r r a n t i e s  
4. Title a n d  Certificate of Title. 3lotor 

Co. v. Ins.  Co., 168. 
111. Operation a n d  L a w  of t h e  Road 

7. Pedestrians.  Absher v. Sliiler, 197; 
P a c k  v. Auman,  704; hlitchell v. 
Melts, 793. 

8. Due Care in Operation in General. 
Reeves v. Staley,  573. 

12d. Business a n d  Residential  Districts.  
Xlitchell v. Melts. 793. 

12e. Intersections.  Reeves v. Staley,  573. 
1 4 .  S t o p p i n g ,  P a r k i n g  a n d  P a r k l n g  

Lights .  Peoples v Fulk ,  635; Leary  
v. Bus  Corp., i45 ;  Sibbit t  v. Trans i t  
Co.. 702. 

li. Skidding. Mitcheli v. Melts, 793. 
18a. Negligence a n d  Proximate  Cause. 

P e o ~ l e s  v .  Fulk .  635: P a c k  v. Auman.  
704 ,~hl i tche l lv :  Meits, 793. 

18c. Contributory Negligence. Sibbit t  v. 
Trans i t  Co., 702; Absher v. Miller, 
191.  

18d Concurrent a n d  In tervening  Negli- 
gence. Reeves v. Staley, 573; Peo- 
nles r Fulk.  636 

18f. 'Evidence a s  to  s p e e d .  Mitchell v. 
Melts. 793. 

18h. Instructions.  Leary  v. B u s  Corp.. 
746 

I V .  ~ u & t " ' a n d  Passengers  
20a. Segl lgence  of Contributory Negli- 

gence of Guest. Bogen v. Bogen, . . 
6 4 8 .  

21. Par t ies  Liable to  Guest. Reeves v. 
Staley,  573. 

\'. Liabil i ty of Owner f o r  Driver's Negli- 
gence  
24b. Scope of Employment .  Riddle v. 

Whisnant ,  131; S m i t h  v. I loore,  168. 
YII. Criminal Responsibil i ty 

29. Drunken Drivinz. S, v. P a r k e r .  416: 
S. v. hllller. 660- 

32e. Sufficiency of Evidence a n d  Nonsuit  
in Manslaughter Prosecutions. S. v. 
Sliller, 660. 
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8 4. Title and CertiAcate of Title. 
A certificate of title issued by the Department of Revenue some two months 

af ter  the date in question is  some evidence of title on the date in question 
when there is other evidence that  application for the certificate was filled out 
by the dealer's bookkeeper two months prior to i ts  date of issuance and that 
the certificate dated title a s  of that  date and not the date of issuance. Motor 
Co. v. Ins. Co., 168. 

9 7. Pedestrians. 
Whether eight-year-old-boy was guilty of contributory negligence in running 

in front of defendant's automobile held for jury. Absher u. Miller, 197. 
Where evidence leaves in speculation or conjecture where pedestrian was 

when struck, how long he had been there, and his actions immediately before 
and a t  moment of impact, the evidence fails to establish negligence on part of 
motorist striking him. Pack u. Auman, 704; Mitchell v. Melts, 793. 

§ 8. Due Care i n  Operation of Autos in General. 
The operator of a motor vehicle is under duty, independent of statutory 

requirements, to exercise that  degree of care which an ordinarily prudent 
man would exercise under similar circumstances. Reeoes u. Staley,  573. 

Ordinary care in the operation of a motor vehicle requires the operator to 
keep same under control, and to keep a reasonably careful lookout so a s  to 
avoid collision with people and vehicles upon the highway. Ibid.  

A motorist is not under duty to anticipate negligence on the part of others 
but, in the absence of anything which gires or should give notice to the con- 
trary, is entitled to assume, and to act on the assumption, that others will 
exercise ordinary care for their own safety. Ibid.  

§ 12d. Business and Residential Districts. 
I n  deterniining whether the scene of an accident in a municipality is in a 

residential or business district or neither, the character of the property along 
an intersecting street, although within 300 feet of the zccident, should not be 
considered, since such property is not "contiguous" thewto. Mitchell u. ,Ilelts, 
793. 

I n  determining whether the scene of an accident is  in a residential or busi- 
nt qs district or neither, ordinarily, only the character of the property fronting 
on Loth sides of the street in the particular block in which the accident occurs 
can be considered, since the character of the property fronting on one block 
may be entirely different from that  fronting upon the adjoining block. Ibid.  

Uncontradicted testimony that only two business buildings front on the 
street in the block in which the accident occurred and that  both of them 
together comprise not more than 40 feet frontage, establishes as  a matter of 
law that  the locus in  quo is not a business district ils defined by statute. 
Public Laws 1939, ch. 275, see. 1 ( a ) .  Ibid. 

Where the evidence establishes that  the scene of the nccident was not in a 
business district as  defined by statute, and there is no evidence that defend- 
ants' vehicle was being driven in excess of 20 miles :In hour, whether the 
nccident occurred in a residential district a s  defined by Public Laws 1939, 
ch. 273, sec. 1 ( d ) ,  is immaterial, since such speed does not violate the statu- 
tory restriction. Public Laws 1937, ch. 407, sec. 103. Ibid. 

9 1%. Intersections. 
'The failure of a motorist, traveling upon a servient highway, to stop in 

obedience to signs erected by the Highway Commissiou before entering a n  
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intersection with a dominant highway, a s  required by statute, sec. 120, ch. 407, 
Public Laws 1937, is not negligence or  contributory negligence per se, but is a 
fact to be considered with other facts and circumstances adduced by the 
evidence in passing upon the question. Reeves v .  LStaley, 573. 

The driver of a motor vehicle along a dominant highway who has knowledge 
that stop and warning signs have been erected along the servient highway, 
and knows that  his vehicle is in  plain view of a motorist traveling along the 
servient highway, is entitled to assume up until the moment of impact, and to 
act on the assumption in the absence of anything which gives or should give 
notice to the contrary, that  the driver upon the servient highway will obey the 
law and stop before entering the intersection. Ibid. 

8 14. Stopping, Parking, and Parking Lights. 
Starting and stopping on a highway in accordance with the exigencies of the 

occasion is  a n  incident to the right of travel, and the word "park" and the 
words "leave standing" a s  used in sec. 123 ( a ) ,  ch. 407, Public Laws 1937, are  
modified by the words of the statute "whether attended or  unattended" so that 
they a re  synonymous, and neither term includes a mere temporary stop for a 
necessary purpose when there is no intent to break the continuity of the travel. 
Peoples v .  Fulk, 635. 

The stopping of a bus on the hard surface of a highway outside of a busi- 
ness o r  residential district for  the purpose of taking on a passenger is not 
parking or leaving the vehicle standing within the meaning of the terms a s  
used in sec. 123 ( a ) ,  ch. 407, Public Laws 1937. Ibid. 

The stopping of a bus upon the paved portion of a highway, outside of n 
business or residential district, for the purpose of permitting a passenger to 
alight, is not parking or leaving the vehicle standing within the purview of 
sec. 123. ch. 407, Public Laws 1937, even though the shoulders of the highway 
a t  the scene are of sufficient width to permit the bus to be s t o p p d  thereon, 
and an instruction to the effect that stopping the bus on the highway for such 
purpose is a violation of this statute, constituting negligence per se, must be 
held for reversible error when the matter relates to  one of plaintiff's primary 
allegations of negligence. Learg v .  Bus Corp., 746. 

Where a witness, whose testimony is uncontradicted, testifies that when the 
collision occurred all lights on defendant's bus went out, testimony of other 
witnesses, who arrived later, that  a t  that time there were no lights on the 
bus, has no probative force upon the question of whether the rear lights of the 
bus were burning a t  the time of the collision. Peoples v .  Fulk, 635. 

Plaintiff's evidence tended to show that he was driving a t  night along a 
highway covered with smoke from fires along its side and that he collided 
with the rear of an oil truck which was headed in the same direction and 
which had been stopped on the highway without rear lights. Held: Even 
conceding negligence on the part of defendant, Michie's N. C. Code, 2621 (2781 
( d ) ,  plaintiff's evidence discloses contributory negligence barring recovery as  :L 
matter of law, either in driving a t  a speed in excess of that a t  which he coultl 
stop within the distance to which his lights would disclose the existence of 
obstructions, or, if he could have seen the oil truck in time to have avoided 
a collision, in failing to do so. Ribbitt v. Transit Co., 702. 

8 17. Skidding. 
The mere fact of the skidding of an automobile does not in itself establish 

negligence, the doctrine of res ipsa loquitur being inapplicable. Mitchell c. 
Melts, 793. 

2 a 2 2 0  
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18a. Negligence and  Proximate Cause. 
Plaintiff's contention that  the driver of defendant's I ~ u s  was guilty of negli- 

gence in stopping the bus across a n  intersecting highway for the purpose of 
taking on a passenger is untenable when the evidence discloses that  no vehicle 
or person involved in the accident was using or attempting to use the inter- 
secting highway, resulting in a complete want of prmf that  the stopping of 
the bus across the intersecting highway had any caurjal connection with the 
c-ollision. Peoples v. Fulk, 635. 

Evidence which leaves in mere speculation and conjecture as  to where 
intestate was a t  the time of the impact and how long he had been there and 
whether he had complied with C. S., 2621 (320) ( d ) ,  fails to sustain plaintiff's 
:~llegation that  his intestate was walking along the edge of the highway on his 
left side a t  the place provided by law and was struck by a board projecting 
from the truck, and defendants' motion to nonsuit was properly allowed for  
failure of plaintiff to establish negligence proximately causing the fatal injury. 
Pack v. Auman, 704. 

Plaintiff's evidence tended to show that defendants' truck was being oper- 
ated about 20 miles an hour in a municipality outsid(' of a business district, 
and hit intestate a s  he was crossing the street, and that the driver of the 
truck failed to  see intestate before striking him. Held: In  the absence of 
evidence as  to when intestate got on the street, how long he had been on the 
street before he mas struck, and where he mas or what he mas doing just 
before he was struck, defendants' motion to nonsuit was properly allowed, 
since the evidence fails to establish excessive speed, and the fact that  the 
driver did not see intestate is insufficient to establish negligence in the absence 
of evidence that intestate was in a position where the driver of the truck 
could or should have seen him. Mitchell v. Melts, 793. 

§ I&. Contributory Negligence. 
Whether eight-year-old boy was guilty of contributory ~iegligence in running 

in front of defendants' car held for jury. Absher c. JJiller, 197. 
Evidence held to disclose contributory negligence a s  matter of law in collid- 

ing with rear of truck standing upon highway. Sibbitl v. Transit Co., 702. 

$ 18d. Concurrent and  Intervening negligence. 
E'vidence that  driver of car upon servient highway 3id or should have seen 

waining and stop signs but drove into intersection without slackening speed 
and  hit truck traveling along dominant highway, n-hick1 he could have seen but 
failed to  see, is held to disclose original negligence insulating a s  matter of law 
any negligence on part of truck drirer in exceeding speed limit. Reeves e. 
Staleu. 573. 

Evidence of manner in which defendant drove his car in approaching bus, 
which had stopped on highway to take on passenger, held to establish negli- 
gence which could not hare been reasonably foreseen, and therefore such 
negligence constituted intervening negligence insulating as  matter of law any 
negligence in failing to have rear  light on bus burning. Peoples v. Fzrlli, 635. 

5 Isf. Evidence a s  t o  Speed. 
Testimony that defendants' vehicle was traveling at least 20 miles an hour 

but less than 30, that the witness did not know hon- much more than 20 miles, 
that his estimate was guesswork, and that he  could not say how much more 
than 20 miles an hour the vehicle was t ra~e l ing ,  amounts to no more than 
that the speed of the car was 20 miles an hour, since if the witness does not 
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know how much the car was exceeding a speed of 20 miles a n  hour the jury 
should not be permitted to  hazard a guess on his testimony. M2tchell v. Melts, 
793. 

§ 18h. Instructions. 
Charge that  stopping bus on hard surface to permit passenger to alight 

constituted "parking" on highway in violation of statute, making such viola- 
tion negligence per se, held erroneous and prejudicial. Leary v. Bus Corp, 746. 

ZOa. Negligence o r  Contributory Negligence of Guest OP Passenger. 
d guest may be guilty of primary negligence barring recovery as  a matter 

of law in accepting the hospitality of a driver whom he knows to be habitually 
careless and reckless and addicted to driving a t  excessive speed without keep- 
ing a proper lookout. Bogen v. Bogen, 648. 

Plaintiff mas the wife of defendant. She testified that she knew he habit- 
ually drove in a reckless manner and a t  a high rate  of speed without keeping 
a proper lookout; that  he habitually ignored any protest or remonstrance that 
she made; that  the accident in suit occurred after several days travel on a 
long journey during which she repeatedly remonstrated with him; and that 
the accident in suit was proximately caused by his negligence. Held: Her 
evidence discloses acts of primary negligence in becoming a guest in his car 
and in failing to  abandon the journey on any of the numerous opportunities 
she had to do so after his continued recklessness became apparent, which 
negligence contributed to her own injury and precludes recovery a s  a matter 
of law. Ibid. 

§ 21. Parties Liable t o  Guests o r  Passengers. 
Where the negligence of the driver of the car in which a guest is riding is 

the sole prosimate cause of the injury insulating any negligence on the part 
of the driver of the other vehicle involved in the collision, the guest, or in 
case of her fatal injury, her administrator, is not entitled to recover of the 
driver of the other car or his superior. Reeces v. Staley, 573. 

24b. Scope of Employment and  Furtherance of Master's Business. 
Evidence tending to show that the driver of the car was employed in n 

garage, that the employer permitted the employee to take his car for use of 
the employee in driving to his home Saturday night and in re tun ing  to work 
Nonday morning, that  the employee, in response to questioning by the em- 
ployer, stated that  he would get another car if he had to make a trip on 
Sunday, and that the accident in suit occurred while the employee was driving 
the car on Sunday on a personal errand, is held insufficient to be submitted 
to the jury upon the doctrine of respondeat superior. Riddle v. Whisnant, 131. 

Evidence held to show that  accident occurred while salesman and prospect 
were engaged in purely social activities, and not in course of salesman's em- 
ployment in demonstrating car. Smith v. Xoorc, 166. 

§ 29. Drunken Driving. 
A sentence of defendant to  be confined in the county jail for a term of s i s  

months, to be assigned to work on the public roads, upon defendant's plea of 
n.010 conte~bdcre to a warrant charging him with the operation of a n  auto- 
mobile upon the public highways while under the influence of intoxicating 
liquor, is not excessire. C. S., 2621 (286) (325) ,  4506. S. a. Parker, 416. 
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Evidence held sufficient to  support conviction of defendant on charge of 
drunken driving. C. S., 4506, a s  amended by Public Laws 1925, ch. 283; 
Public Laws 1927, ch. 230, see. 1. 8. v. Miller, 660. 

9 32e. Sufficiency of Evidence a n d  Nonsuit. 
Evidence held insufficient t o  show causal connection between defendant's 

driving while under influence of intoxicating liquor and death of occupant of 
car who left i t  while i t  was moving, and therefore evidence was insufficient 
to support conviction of manslaughter. fl. v. Miller-,  ti60. 

BAILMENT. 

§ 1. Nature and Essentials of Relationship. 
One who receives money for  safe keeping is not a n  agent, consignee, clerk, 

c?mployee or servant, but is a bailee if under the agreement of the parties he 
is to  return the identical money received, and is  a debtor if he is to use the 
money and return its equivalent on demand. S. v. Eurell, 519. 

BANKRUPTCY. 

§ 9. Debts Discharged. 

The balance of a debt after crediting payments and agcreement by the parties 
a s  to the amount then due is not discharged by the debtor's bankruptcy when 
it  is determined by the jury that  the original debt was: for property obtained 
through fraud by means of giving worthless checlis. Growers Exchange 9. 

Hartnzan, 30. 

BARRATRY. 

5 1. Nature and  Elements of t h e  Offense. 

The common law offense of barratry obtains in this Slate, since i t  has never 
h e n  the subject of legislation in h'orth Carolina and is not repugnant nor 
inconsistent with our form of government. C .  S., 970. S. v. Batson, 411. 

An attempt to commit barratry is an offense in  this State and a defendant 
may be convicted of an attempt to commit the offense upon an indictment 
charging the common law offense of barratry. C. S., 4640. Ibid. 

§ 2. Prosecution and Punishment. 

An indictment charging that  defendant is  a common barrator and that he 
on specific dntes and a t  other times willfully, unlawfully and intentionally 
stirred up and excited divers controversies and suits, is sufficient to charge the 
common law offense of barratry, and following paragraphs of the indictment 
each setting out a specific act: of barratry a s  separate "counts" merely desig- 
nates the separate acts which taken collectively constitute the offense, and 
defendant's motion to quash on the ground that the indictment alleges a s  
separate counts single acts of barratry, is untenable. 8. v. Batson, 411. 

Evidence tending to show that defendant went unsolicited t o  numerous per- 
sons and urged them to institute separate suits under an agreement that 
defendant was to be paid from recoveries therein i s  hela sufficient to be sub- 
mitted to the jury upon the question of defendant's guilt 3f attempt to commit 
barratry. Ib id .  
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Cpon an indictnient charging defendant with barratry in stirring up suits 
by particular persons named, evidence that  defendant had urged others not 
named to enter suits in other cases is competent for the purpose of showing 
intent, motive and scienter. I b i d .  

BASTARDS. 

g 3. Warrant and Indictment for Failure to Support. 
Willfulness is an essential element of the offense defined by ch. 228, Public 

Laws 1933, and a warrant failing to  allege that defendant's failure or refusal 
to support his illegitimate child was willful fails to charge an offense under 
the statute and cannot support a conviction. S. v .  Clarke, 392; 8. v. Moore, 535. 

BETTERMENTS. 

8 1. Nature and Requisites in General. 
One of petitioners for betterments admitted that he had notice of the condi- 

tion of the record title, under which respondents later obtained judgment for 
the land, some ten years prior to  respondents' recovery, and further admitted 
that all of the improvements placed upon the land by petitioner would exhaust 
themselves within a period of five years, so that  it  appeared that  a t  the time 
of respondents' recovery the value of the land had not been increased by 
reason of improvements placed thereon by petitioners under a bona fde belief 
that  they held the true title. Held: Petitioners not being entitled to  better- 
ments, an error of the court in directing a verdict in respondents' favor upon 
the issue of estoppel by record is harmless. C. S., 699, 701. Barvett v. Wil- 
lioms, 32. 

BIGAMY. 

5 1. Nature and Elements of the Crime. 
At common law and under statute, Michie's N. C. Code, 4342, bigamy is an 

offense against society rather than against the lawful spouse of the offender. 
S. v. Williams, 445. 

8 2. Prosecution and Punishment. 
Under the provisions of Michie's N. C. Code, 4342, a defendant may be prose- 

cuted for bigamy in the county in which he is apprehended, and i t  is not 
required that  the prosecution be instituted in the county in which the bign- 
rnous cohabitation takes place. R. v. Willia?tzs, 446. 

In  this prosecution of defendants for bigamy the court's statement of the 
contentions of the State that defendants cohabited here a s  man and wife, that 
each had a living sgouse in this State a t  the time of their purported second 
marriage in another state, that each obtained a decree of divorce in such 
state based upon substit~lted service, and went to such other state not to estab- 
lish a bovm fide residence bnt to take advantage of the laws of that state and 
obtain a divorce through frand upon its court, and that neither of the divorce 
decrees were valid, i s  held without error. I b i d .  

Defendants, each having a spouse living in this State, went to Nevada, 
where each obtained a decree of divorce based upon constructive service, and 
immediately after obtaining the decrees, married and returned to this State 
and cohabited as man and wife. H c l d :  Defendants' belief that  their respective 



870 ANALY TIC-1 L INDEX. 

divorce decrees were valid and would be recognized in North Carolina is no 
defense to a prosecution for bigamy. Michie's N. C. Code, 4342. I b i d .  

BILLS AND h-OTES. 

log. Criminal Liability for Issuing Worthless Checks. 
In  u prosecution for issuing a worthless c h e c l ~  a n  instruction to the effect 

that  if the jury should find from the evidence beyond .I reasonable doubt that 
defendant issued the described checks lrno~ving a t  the time of delivering them 
that he did not have sufficient funds on deposit in or credit with the drawee 
lmik with which to pay same on presentation, i s  hcld without error, since such 
charge follows the statute, ch. 62, Public Laws 1927, Alichie's Code, 4283 ( a ) ,  
and correctly places the burden on the State to  prove each essential element 
of the offense beyond a reasonable doubt. S .  v .  L e v y ,  812. 

The gravamen of the offense proscribed by ch. 62, Public Laws 1927, is  the 
putting into circulation worthless commercial paper to the public detriment, 
and not that of the individual payee. I b i d .  

The fact that  the maker of a check delivers it  to the payee under an agree- 
ment not to deposit same until a specified future dale does not entitle the 
maker to a verdict of not guilty in a prosecution for  isbning a worthless check 
when a t  the time of issuing same the maker knew he did not hare sufficient 
funds in or credit with the depository with which to pay same upon presenta- 
tion. I b i d .  

Where a warrant alleges each essential element of the offense of issuing a 
worthless check, the addition of the words "with intent to cheat and defraud" 
the payee, will be treated as  surplusage. Ib id .  

BOUSDARIES. 

# 1. General Rules in Ascertainment of Boundaries. 
The location upc~n the land of the boundary line callc4 for in a deed is for 

the determination of the jury, and the Supreme Court upon appeal has no 
power to determine the conflicting contentions of the parties a s  to the location 
of such line. Further, in this case plaintiffs announc~?d in open court thnt 
they made no claim of title to the locus i r z  qr~o. dl i l l c r  u. T e e r ,  605. 

5 3. DeAniteness of Description and Admissibility asf Parol Evidence. 
A deed, to be valid under the statute of frauds, must contain a description 

of the land either certain in itself or capable of being made certain by resort 
to matters al iunde  to which the description refers. Ste lpar t  z.. C a r ) / ,  214. 

Parol evidence is not admissible to  aid a description which is patently 
ambiguous. I b i d .  

When the description of ;I deed is insufficient within itself to describe the 
laud intended to be conveyed with certainty but refers to matters a l i u ~ l d c  
froin which the description can be made certain, parol evideilce is competent 
to fit the description to the land, but well par01 eridei~re cannot be used to 
enlarge the scope of the descriptive words. Ibrd. 

A description of the land conveyed a s  "the tract of land on Indian Camp 
Branch, known a s  the Hanilill tract," and referring to the sheriff's deed selling 
the land for taxes owed by the said Humlin, is  held sufficient to be aided by 
parol, and evidence that plaintiff's predecessor in title 1 ad acquired only one 
tract of land which had formerly belonged to Hamlin i ,  sufficient to be sub- 
mitted to the jury. I b i d .  
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CANCELLATIOS AND RESCISSION OF INSTRUMENTS. 

§ 2. F o r  Fraud.  
Evidence held insufficient to show that plaintiff was prevented from ascer- 

taining contents of instrument by fraud, or that defendant, in making promise 
to induce its execution a t  that time intended not to fulfill same, and therefore 
nonsuit i11 action to cancel instrument was properly allowed. Williams T. 
lYilliams, 806. 

§ 9. Pleadings. 

In  an action to set aside an instrument for fraud, plaintiff may not assert 
mutual mistake or  want of consideration for  the execution of the instrument 
unless such matter is specifically pleaded, since a party demanding equitable 
relief must specifically allege the facts upon which his remedy is predicated. 
Williams 2j. TPillianze, 806. 

CARRIERS. 

A11 instruction that  if defendant carrier declined to give plaintiff a seat in 
its bus because plaintiff is a Negro, to  answer the issue of willfulness and 
maliciousness in plaintiff's favor, is held erroneous, since such refusal under 
certain circumstances might be actuated by protective or benevolent impulses 
rather than by malice. Hurris v. Coach Co., 67. 

%la. Degree of Care in  Respect to Passengers in  General. 
A common carrier ones a high degree of duty to a passenger to protect him 

from assault from any source and is liable for a malicious or wanton assault 
committed on a passenger by an employee while on duty, whether the em- 
ployee's acts are  within the line of his employment or not. Hairston v. Grr / / -  
hourtd Gorp., 642. 

21c. Injuries t o  Passengers in Boarding o r  Alighting. 

The general rule is that a passenger who is injured while alighting from 
a moving train may not recover for such injury. Wingate v. R. R., 261. 

CHAMPERTY. 

§ 1. Contracts Void a s  Champertous. 

C'ontract between layman and attorney under which layman agrees to pro- 
cure evidence for prosecution of action for third party for percentage of 
recovery held champertous and void. Merrell 1;. Rtuart, 326. 

2. Civjl Rights  and Liabilities IJnder Champertous Contracts. 
Where an attorney procures judgment for his client and holds the contin- 

gent fee, the champertor seeking to recover from the attorney the amount 
ngreed upon a s  compensation for his services under the champertous contract 
may not contend that eren though the champertonu contract is void the attor- 
ney nevertheless holds that part of the recovery in trust for him, since under 
the maxim e~ turpi con t ru~tu  11012 oritur c~ctio the law will not aid him in any 
recovery, the question of the attorney's right to that  part of the recovery 
agreed to be paid the champertor being a matter between the attorney and his 
client, who is not a party to the action. Vcrrell 2;. Stunrt. 326. 
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CHATTEL MORTGAGES AND COXDITIONAL SALES. 

9 1. Requisites and Validity. 
A note signed by the purchaser to the dealer in which the purchaser agrees 

to pay a stipulated sum monthly for  twelve months cannot be construed a s  a 
lien or mortgage in itself. &fotor Co. 2;. Ins. Co., 168. 

CLERKS O F  COURT. 

9 3. Jurisdiction in General. 
The clerk of the Superior Court has only that jurisdiction, both a s  to subject 

matter and the territory in which i t  may be exercised, which is conferred 
upon him by statute, and his order affecting lands in .mother county is  roid 
in the absence of express statutory authority. High 2;. Pearce, 266. 

COMPROMISE AND SETTLEMES'T. 

5 2. Operation and Effect of Agreement. 
A settlement by which the employer pays the administrator of the third 

party an agreed sum in satisfaction for alleged wrongful death resulting from 
a collision between intestate's car and a bus driven by the employee is not an 
accord and satisfaction between the employee and the compensation insurance 
carrier a s  against the administrator, the employee and the compensation in- 
surance carrier not being parties to the accord. Hinao~l c. Davis, 380. 

CONSPIRACY. 

1 Acts Constituting Conspiracy and Civil Liability Therefor. 
A conspiracy is an agreement to do an unlawful act or to do a lawful act in 

an unlawful manner, and therefore an agreement between retailers not to buy 
from wholesalers selling to competing retailer is not aclionable in absence of 
malice, fraud or  coercion. 3IcNeill 2;. Hall. 73. 

A complaint alleging that defendants conspired and agreed not to sell plain- 
tiff ice, and that  a s  a result thereof plaintiff's business mas ruined, fails to 
state a cause of action, and defendants' demurrer thereto should have been 
sustained, C. S., 2539, eb Reg., not being applicable. Lineberyer c. Ice Co., 444. 

9 3. Nature and Elements of the Crime. 
X conspiracy to comn~it n felony is a felony; a conspiracy to commit a mis- 

demeanor is  a misdemeanor. S. L'. Abemethy, 226. 

I t  is  not required that  an indictment charging that clefendant and others 
conspired to commit the offense should name the coconspirator or conspirators. 
S. v. Abernethy, 226. 

$j 6. Sufficiency of Evidence and Nonsuit. 
I n  a prosecution for conspiring to interfere with the duties of election offi- 

cials by obtaining official ballots prior to the election, testimony of declnrntions 
made by defendant that he had received the ballots from a Yriend but that he 
would not tell or "rat" on his friend, is sufficient, i t  not being required that  
the State show an actual agreement between the conspirators, i t  being suffi- 
cient if the State show facts and circumstances from which an actual or 
implied understanding or agreement between the conspirntors to commit the 
nnlnwful act may be inferred. S. c. Abemetlty, 226. 
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CONSTITUTIONAL LAW. 

11. Construction of Constitution 
3c. Waiver  of Constitutional Provislons. 

I n  r e  Steele. 685. 
111. Governmental Branches and Powers 

4a. Legislative Power  in General. Mor- 
ris v. Holshouser. 293. 

6b. Power  of Cour ts  to  Determine Con- 
st i tutionali ty of Statutes.  Morris v. 
Holshouser,  293. 

6c. Duty  of Courts to  Construe S ta tu tes .  
Raleigh v. H a t c h e r ,  613; H a r t  v. 
Gregory, 180. 

IV. Police Power of State 
7. In  General. AMorrls v. Holshouser,  293. 

V. Persun~l Political and Civil Rights 
13. Equal  Protection a n d  Application of 

Laws. Morris v. Holshouser,  293. 
\'I. Due Process of Law: Law of the Land 

15a. ' ~ a t u r e  a n d  scope  of Due Process 
Clause. Morris v. Holshouser,  293. 

19. Change  in Remedies a n d  Procedure.  
Byrd  v. Johnson, 184. 

VIII. Obligation of Contract 
20. N a t u r e  a n d  Scope of Mandate  in Gen- 

eral .  Morris v. Holahouser, 293. 
19. Full Faith and Credit to Judicial Pro- 

ceecllngs of Other States 
23. Nature  a n d  Scope of Mandate  in Gen- 

eral. Bullington v. Angel, 18; Lock- 
m a n  v. Lockman,  95; S. v. Will iams, 
445; L a n d  B a n k  v. Garman,  685; 
P i n k  v. Hanby,  667. 

Y. Interstate Commerce 
25b. Congressional Regulation of In ter -  

s t a t e  Commerce. Crompton v. Baker ,  
52. 

XI. Constitutional Guarantees in Trial of 
Persons Accused of Crime 

26. Necessity of Indic tment  of Present -  
ment .  s. v. Turner .  437. 

32. Cruel a n d  Unusual Punishment .  S. 
v. P a r k e r ,  416; 5. v. Levy, 812. 

33. Due Process of L a w  in Conviction. 
S. v. Starnes,  384; I n  re Steele, 686. 

§ 3c. Waiver of Constitutional Provisions. 
As a general rule, subject to certain exceptions, a defendant may waive a 

c30nstitutional as  well a s  a statutory prorision made for his benefit. I n  re 
Steele, 685. 

§ 4a. Legislative Power in  General. 
The power of the General Assembly is limited only by the restraints imposed 

upon i t  by the Constitution of North Carolina or by the Constitution of the 
United States. Morris v. Holshouser, 293. 

§ 6b. Power and Duty of Courts t o  Determine Constitutionality of Statutes. 
The courts will not declare a statute void on the ground that  i t  is  violative 

of a constitutional limitation unless it  so appears beyond a reasonable doubt. 
Morris o. Holshouser, 293. 

fj 6c. Duty of Courts to Construe Statutes. 
The wisdom or impolicy of legislation is not a judicial question, and the 

courts may not say what the law ought to be, but may only declare what 
the lam is. Raleigh v. Hatcher, 813; Hart  v. Gregoru, 180. 

8 7. Scope of State  Police Power. 
The police power of the State is  not confined to the suppression of what is  

disorderly or insanitary, but also extends to matters for the promotion of the 
public welfare. Vorris v. Holshouser. 293. 

Ch. 410, Public Laws 1935, a s  amended, providing that  an employee's assign- 
ment of wages to be earned in the future should not be binding upon the 
employer unless accepted by him in writing was enacted not only to relieve 
the employer of unnecessary responsibility but also to restrain the purchase 
of unearned TI-ages of employees a t  a discount, and the statute is a regulation 
of contracts growing out of the relationship of employer and employee imposed 
for the general welfare and is a valid exercise of the police power of the State. 
I b i d .  

1 Equal  Protection, Application and Enforcement of Laws. 
The fact that ch. 410, Public Laws 1935, a s  amended, permits an employer, 

a t  his election, to accept an assignment of unearned wages executed by his 
employee does not in itself constitute an unconstitutional discrimination, since 
in the absence of legislative restraint, one engaged in private business may 
exercise his own pleasure as to the parties with whom he will deal. Morris 
v. Holshoitser, 293. 
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COXSTITUTIONAL LAW-Continued. 

8 16a. Nature and  Scope of Due Process Clause. 
Freedom to contract is both a liberty and a property right within the pro- 

tection of the due process clauses of the Federal a ~ ~ d  State Constitutions. 
Fifth and Fourteenth Amendments to the Constitution of the United States: 
Constitution of R'orth Carolina, Art. I, sec. 17. Morris c. Holshouser, 293. 

Freedom of contract is a qualified and riot an absolute right, and the State, 
in the exercise of its police power, may impose restrictive regulations in the 
interest of the public welfare. Ihid. 

Statute providing that  employee's assignment of unearned wages shall not 
be binding upon employer unless accepted by him in writing is regulatiou 
imposed for general welfare, and is valid. Ibid. 

19. Due Process of Law-Change of Remedies a n d  Procedure. 
Ch. 352, Public Laws 1941, amending ch. 120, Public Laws of 1929, and 

providing that  when an employer fails or neglects to keep in effect a policy 
of compensation ingurance and fails to qualify a s  a self.insurer, claimant may 
institute a civil action for all  compensation a s  may be xwarded by the Indus- 
trial Commission and granting claimant in such action the ancillary remedies 
of attachment and receivership affects procedure only and does not disturb 
any vested rights. Burd v. Johneor~, 184. 

§ U). Nature and  Scope of Mandate Against Impairing Obligations of 
Contract. 

Ch, 410, Public Laws 1935, a s  amended, when applied to contracts executed 
after its effective date cannot be held unconstitutional a s  impairing the obli- 
gations of contracts. Morris v. Holshouser, 293. 

§ 23. Full  Fa i th  and  Credit to Judgments, Judicial Proceedings, and  
Laws of Other States. 

Denial of deficiency judgment on notes executed in another state does ilot 
impinge full faith and credit clause. Bulli?lgto~z ?. Angtel, 18. 

Decree for alimony is  final judgment within protection of full faith and 
credit clause a s  to installments due when court rendering judgment is with- 
out power to  modify order as  to such installments. Lockw~nn v. Lockn%an, 95. 

An action on such decree, entered after absolute d~rorce ,  may be main- 
tained here notwithstanding that  our courts are without power to  award 
alimony after absolute divorce. Ihid. 

X divorce obtained in another state against a resident of this State upoii 
serrice by publication, or upon personal service in this State of process issued 
by court of such other state, without personal appeai'ance, does not come 
within the protection of the full faith and credit clause (of the Federal Consli- 
tntion. Art. IV, sec. 1. S. .z'. Williams, 44.5. 

A judgment by coufession entered upon n warrant of attorney in a court OL" 

another state in accordance with the laws of such state zomes within the pro- 
tecltion of the full faith and credit clause of the Federal Constitution, Art. IV, 
sec. 1, and must be recognized in this State even though rendered without 
service of process or appearance other than that pursuant to the warrant itself. 
Land Bank v. Garmarl, 8%. 

Statutory receiver of insurance companies, who is ordered to take over 
assets of insolvent company by virtue of his office, der~ves his authority by 
operation of the laws of the state of his appointment, which authority must 
be recognized here under the full faith and credit clause. Pink c. Hanbu. 665. 
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$ Wb. CongressionaI Regulation of Interstate Commerce. 
The power of Congress to regulate interstate commerce includes the power 

to prescribe rules by which this commerce shall be governed, not only to the 
extent of aiding and protecting such commerce but also in prohibiting it ,  and 
Federal Fair  Labor Standards Act is constitutional esercise of Congressiollal 
power. Crornpton v. Baker. 52. 

8 26. Necessity of Indictment or Presentment. 
Since a recorder's court has final jurisdiction of a prosecution for possession 

of intoxicating liquor for the purpose of sale, a defendant may be tried 
therein upon a warrant and, upon appeal, may be tried in the Superior Court 
upon the original warrant. S. v. Twner', 437. 

8 32. Cruel and b u s u a l  Punishment. 
Where a statute fixes no maximum period of imprisonment as  punishmr~nt 

for its violation, a sentence of imprisonment for less than two years cannot 
be held cruel and unreasonable. S. v. Parkel-, 416. 

Upon defendant's conviction upon two warrants charging the issuance of 
~vorthless checks, a sentence of two years imprisonment on the first warrant 
and one year imprisonment on the second, the sentences to run consecutively, 
cannot be held excessive, cruel or unusual, since the sentences were within 
the limits prescribed by the statute. 1'3. v. Lccu, 812. 

33. Due Process of Law. 
W7here defendant has been granted a new trial for error in the charge 

appearing of record and upon appeal from a second conviction the record 
discloses a kindred error in the charge upon the second trial, a new trial must 
nevertheless be awarded upon the second appeal, since no person mag be 
deprived of life or liberty except by the law of the land. Constitution of 
Sorth Carolina, Art. I, see. 17. S. v. Starnes, 384. 

Since a defendant in a criminal prosecution before a justice of the peace 
has a right to demand a jury trial, C. S., 4027, and the right to  appeal to the 
Superior Court and have the whole matter heard therein de noco, C. S., 4647, 
the fact that the justice's compensation is fixed upon a fee basis, which he 
will receive only in the event of conviction. ch. 342, Public-Local Laws 1!333, 
as amended by ch. 358, Public-Local Laws 1935, does not result in depriving 
the defendant of trial under due process of law in violation of the Fourteenth 
Amendment of the Federal Constitution. I n  re Rteele. 685. 

CONTRACTS. 

8 8. General Rules of Construction. 
Where a written contract is submitted to the court for construction, the 

agreement made by the parties as  expressed in the language used must be 
given effect. Brock v. Porter, 25. 

8 Ila.  Construction of Terms and Conditions in General. 
Uuder terms of contract in suit, p1aintifL"s obligation to furnish water to 

adjacent premises was not limited to  one dwelling. Brock v. Porter, 28. 

8 12. Modification and Merger of Agreements. 
Preliminary parol negotiations are  varied by and merged in a subsequent 

written agreement between the parties, not only a s  a rule of evidence but 
also as  a matter of substantive law. William8 v. McLean, 504. 



876 ANALYTICAL INDEX. 

COURTS. 

g la.  Jurisdiction of Courts in General. 
In  invoking the jurisdiction of a court, the parties a re  entitled to the aid of 

any statute, without specifically naming it, under vhich such jurisdiction 
may be exercised, provided substantial compliance has been made with i ts  
terms in presenting the controversy. Board of Health I:. Comrs. of Nash, 140. 

Jurisdiction over the subject matter may not be conferred upon a court by 
consent, and therefore when a clerk of a Superior Conrt enters an order 
affecting lands in another county without statutory authority, the order is void 
notwithstanding that respondent appeared and consented that  the clerk might 
hear the proceedings and enter the order. High z.. Pcarce, 266. 

Jurisdiction orer the subject matter may not be conferred by consent of 
parties. MacRae & Co. v. Shczc, 516. 

5 lb .  Objections to Jurisdiction. 
Objection to the jurisdiction may be made a t  any stage of the proceeding, 

even in the Supreme Court upon appeal. .IlacRae d Co. c. Shew, 516. 

5 2a. Appeal, Review, and Jurisdiction of Superior Courts of Causes from 
County, Municipal, and Recorders' Courts. 

Order for  subsistence without divorce was entered in general county court 
and docketed in Superior Court. C. S., 1667. Thereafter county court was 
abolished and plaintiff instituted proceeding in Superior Court to enforce pay- 
ment of alimony. Defendant entered a special appearance and demurred to 
jurisdiction of Superior Court. Held: Upon the docketing of the judgment 
in the Superior Court, i t  acquired jurisdiction of the cause, and defendant's 
demurrer to the jurisdiction was properly overrulecl, C. S., 1608 (dd) .  
Whether the provisions of ch. 69, Public-Local Laws of 1941, or the order of 
the general county court transferring pending actions to the Superior Court, 
a re  sufficient to effect the transfer need noi be considered. Brooks v. Brooks, 
16. 

Where, a t  the time of issuance of recordari and sirpers%ieas, defendants had 
already perfected their appeals from the judgment of the municipal court, the 
revocation of the writs by the judge of the Superior Court on the ground that  
they had been improvidently grantrd and that no harm (could come to defend- 
ants  from their revocation, is without error. 8. 2;. Hayzcorth, 334. 

5 2c. Jurisdiction of Superior Court on Appeal from Clerk. 
Where a cause in any manner comes before the judge of the Superior Court 

afler a motion made before the clerk, the judge acquires jurisdiction to deter- 
mine the entire controversy and is not required to remand the cause to the 
clerk for  the determination of the motion made befcre him. C. S., 637. 
Wynne v. Conrad. 355 ; Harriss v. Hughes, 473. 

8 3. Jurisdiction After Orders or Judgments of Another Superior Court 
Judge. 

'Chis action involved conflicting claims of a sheriff, mhcl had accepted checks 
in  payment of taxes, and the University in unclaimed f u ~ i d s  in hands of bank 
receiver. Held: Prior orders that sheriff F a s  entitled to payment out of the 
funds were interlocutory, and further, mere not binding on University, which 
had no notice and was not party, aud therefore another jt1dge had jurisdiction 
a t  later term to hear and determine controrersy. Corpol.ation Corn. v. Bank, 
48. 



ANALYTICAL INDEX. 877 

9 9. Jurisdiction of State and Federal Courts. 
Our courts have jurisdiction of a prosecution of a white man for assault 

upon a n  Indian committed upon an Indian reservation, which jurisdictio~i is 
not ousted by the enactment of sec. 213, Title 25, U. S. C. A., since the Federal 
Act does not give the Federal Government exclusive jurisdiction, and could 
not interfere with the exercise of the police powers of the State. S. w. JIcAl- 
haneu, 387. 

9 13. What Law Governs: Negligence Actions. 
In  an action to recover for  negligent injury inflicted in another state the 

rights and duties of the parties are governed by the lex loci, and matters of 
procedure by the lex fori. Russ v. R. R., 713. 

§ 14. What Law Governs: Actions Ex Contractu. 
This action was instituted to recover a deficiency judgment on notes secured 

by a deed of trust executed in the State of Virginia on real estate situate in 
Virginia. Defendant demurred on the ground that the complaint failed to 
state a cause of action for that it  appeared upon the face of the complaint 
that the action was to  recover a deficiency judgment for the balance of the 
purchase price of realty on notes executed subsequent to the effective date of 
ch. 36, Public Laws 1933, Michie's Gode, 2593 ( f )  . Held: Judgment sustaining 
the demurrer does not impinge the Full Faith and Credit Clause of the Federal 
Constitution or violate the general doctrine that  a contract will be construed 
in accordance with the laws of the state wherein it  is executed, since the 
statute operates upon the adjective law and not the substantive law and pro- 
cedural matters are governed by the lex fori. Rz~llington w. Angel, 18. 

CRIMINAL LAW. 

I. Nature  a n d  Elements  of Crime 
l b .  At tempts .  S. v. Batson ,  411. 

111. Par t ies  a n d  Offenses 
6 b .  Aiders a n d  Abettors.  S. v. Johnson, 

773. 
11. Felonies a n d  Misdemeanors. S. v. 

Abernethy, 226. 
V. Arra ignment  a n d  Pleas  

17. P lea  of Nolo Contendere. S. v. P a r k e r ,  
416. 

V11. Evidence in Criminal Prosecutions 
29b. Evidence of Guilt  of Other  Offenses. 

S v. Batson ,  411. 
38a. Photographs .  S. v. Shepherd,  377. 
4 0  C h a r a r t e r  Evidence of Defendant.  9. 

53e. Expression of Opinion by Court in 
Charge.  S. v. Howley, 113. 

53f. Requests for  I n s t r u c t i o n .  S. v. 
Beachum,  531. 

54c. Rendition a n d  Acceptance of Ver- 
dict .  S. v. Williams, 724. 

61a. F o r m  a n d  Requisites of Judgments .  
S. v. Batson. 411. 

65. Validity and  At tack  of J u d g m e n t s  in 
Criminal Prosecutions. I n  r e  Steele, 
fi RF. 

M I .  Appeal in Criminal Cases 
70. Appeal Bonds.  S. v. Parker .  416. 
73a. Making Out a n d  Serving Sta tement  

of Case on A ~ u e a l .  S. v. Wescott .  ~ . .  . . 
v - ~ ~ h c p h e r d .  377. 439. 

4 la .  Examinat ion  of Witnesses.  S. v. 76. Certiorari .  9. v. Wescott ,  439. 
Thomas ,  34. i7d.  Conclusiveness a n d  E r e c t  of Record. 

41d. Impeaching  Witnesses. S. v. Thomas ,  S. v. Starnes.  384: 9. v. Batson ,  411. 
34. 79. Briefs. S. v. Homley. 113: S, v. Aber- 

411. Credibility of Witnesses.  S. v. J o h n -  ne thy .  226. 
son. 252. 80. Prosecution of Appeals a n d  Dismis- 

VIII. Tria l  sal. S. v. Peele. 83; S. v. Sturd ivant ,  
48b. Evidence Comuetent for Restricted 535: S. v. Wescott. 439: S. v. Morrow. 

Purpose .  S. v. ' shepherd,  377. 441. 
51. Argument  a n d  Conduct of Counsel. 81c. Harmless  a n d  Pre iudlc ia l  Er ror .  S. 

5. v. Howley, 113; S. v. Abernethy. v. Johnson, 252: 9. v. Thomas ,  34: 
226. S. v. Will iams, 445: S. v. Shepherd,  

52b. Sufficiency of Evidence a n d  K0nSult. 377; S. v. Starnes.  384: S. v. Floyd. 
S. v. Penry.  248; S. v. Goodman, 250; 530; S. v. Beachum,  531. 
S. v. Miller, 660: S. v. Johnson. 7i3. 83. Determination a n d  Disposition of 

53c. Charge  on Burden  of Proof. S. v. Cause. S. v. Starnes,  384; S. v. B a t -  
Floyd, 530. son. 411. 
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CRIMINAL LAW-Conti?i ued, 

# lb. Attempts. 
The elements of an attempt to commit an offense is, first, a n  intent to com- 

mit the offense and second, a direct, ineffectual act  dcne towards i ts  commis- 
sion. S. v. Batson, 411. 

# 8b. Aiders and Abettors. 
A charge to the effect that a person cannot he convicted a s  an aider and 

abettor notwithstanding his presence and intention to .lid, encourage or  assist 
the actual perpetrator, unless such inte~ltion is in some manner communicated 
to the actual perpetrator, is held without error. S. z.. Johl~son, 773. 

# 11. Felonies and Misdemeanors. 
A conspiracy a t  common law mas a misdemeanor, and remains a misde- 

meanor in this jurisdiction unless made a felony by statute. S. v. Abernethy, 
226. 

A conspiracy to commit a misdemeanor is a misdemeanor ; a conspiracy to 
commit a felony is a felony. Ib id .  

# 17. Plea of Nolo Contendere. 
A plea of +lolo contendere is equivalent to n plea of guilty in so f a r  as  it  

gives the conrt the power to punish, and the conrt may impose sentence 
thereon as  upon a plea of guilty. 8. u. Parker, 416. 

# 29b. Evidence of Guilt of Offenses Other Than Offense Charged. 
I-pon an indictment charging defendant with barratry in stirring up suits 

by particular persons named, evidence that defendant had urged others not 
named to enter suits in other cases is  competent for the purpose of showing 
intcnt, motire and scie?cter. S. v. Bafson, 411. 

# 38a. Photographs. 
Upon the ad~nission of a photograph of the scene of the crime in evidence 

the witness stated that the car  in the photograph mas not located a s  was 
deceased's car a t  the time of the homicide. The court instructed the jury to 
disregard the automobile as  shown in the photograph and properly limited 
the use of the photograph to the purpose of explaining the testimony of wit- 
nesses. Held: Defendant's exception to the admission of the photograph in 
evidence is untenable. S. z.. Shepherd, 377. 

# 40. Character Evidence of Defendant. 
A character witness for defendant may not he questioned on cross-examina- 

tion a s  to  particular acts of misconduct of defendant and may not be ques- 
tioned as  to the general reputation of defendant for p-trticular vices for the 
purpose of impeaching the character of defendant, but he may be questioned 
on cross-examination as  to the general reputation of defendant for particular 
vicw for the purpose of testing the witness' knowledge of defendant's general 
rt~pntation and to impeach the credibility of the witness. R. c. Shepherd, 377. 

# 41a. Examination of Witnesses. 
The trial conrt has discretionary power to permit State to nsk its witness 

leading question. S. 2.. Thomas, 34. 

# 41d. Impeaching Witnesses. 
Counsel may ask witness a s  to defendant's replitation for particular vices 

for purpose of testing witness' knowledge and to impeach credibility of 
witness. S. v. Thon~as, 34. 
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§ 411. Credibility of Witnesses. 
A promise of immunity to  a witness for the State goes only to his credi- 

bility and not to his competency. S. v. Johltson, 252. 

§ 48b. Evidence Competent fo r  Restricted Purpose. 
Where questions asked upon cross-examination of a character witness for 

defendant are competent for the purpose of impeaching the witness but not 
for the purpose of impeaching the character of the defendant, defendant must 
request that the testimony be so limited, and in the absence of such request n 
general objection and exception to the testimony cannot be sustained. S, z'. 

Shepherd. 377. 

§ 51. Argument and Conduct of Counsel. 

While counsel for a defendant in a criminal prosecution is  entitled to argue 
to the jury the whole case, as  well of law as  of fact, C. S., 203, i t  is the duty 
of the court in the exercise of its discretionary control over the conduct of the 
trial, to interfere when the remarks of counsel are not warranted by the 
evidence and are  calculated to mislead or prejudice the jury, and the court 
may do so by checking the argument or by malting correction in its charge. 
8. 2>. Howlty, 113. 

In  a prosecution for conspiracy to commit a misdemeanor it  is not error for 
the trial court to interrupt argument of counsel for the defendant that defend- 
ant  was charged with a felony carrying with i t  severe punishment and to 
instruct the jury that the offense charged is  not a felony but a misdemeanor. 
8. v. Aberwthy, 226. 

3 62b. Sufficiency of Evidence and Sonsuit.  

While circumstantial evidence is a recognized instrumentality in the ascer- 
tainment of truth, in order to sustain a conviction it  must be such as  to pro- 
duce in the minds of the jurors a moral certainty of defendant's guilt and 
exclude any other reasonable hypothesis. S. v.  Penry, 248; S. v. Goodmall. 
250; S. v.  V t l l e r ,  660. 

Upon motion to nonsuit. the evidence must be considered in the light most 
farorable to the State and it  is entitled to all reasonable inferences therefrom. 
8. 2.. Johnson, 773. 

Upon motion to nonsuit, the province of the court is limited to determining 
whether there is any sufficient evidence to be submitted to the jury, the 
weight of the evidence being the exclusive prorince of the jury. C. S.. 46-13. 
Ibid. 

3 B3c. Charge on  Burden of proof. 
Charge held for error in placing burden on defendant to prove his inno- 

cence. 8. v. Floyd, 530. 

§ 53e. Expression of Opinion by Court in  Charge. 

Charge correcting remarks of counsel outside scope of evidence held not 
erroneous as  expression of opinion by court. S. 2'. Howley, 113. 

3 53f. Requests for  Instructions. 
Exceptions to the refusal of the court to  give special instructions requested 

a r e  untenable when the court gives in substance all special instructions re- 
quested in so fa r  as  they are applicable to the evidence. S. v. Beachunz, 531. 
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§ 54c. Rendition and Acceptance of Verdict and Power of Court to Re- 
quire Jury to Reconsider. 

Where the jury has rendered a verdict of not guilty the defendant is entitled 
to  be discharged, and the trial court i s  without power to resubmit the case to 
the jury. 8. v. Williams, 724. 

§ 61a. Form a,nd Requisites of Judgments. 
The judgment in this case when read in the light of the record i s  Weld to 

clearly sentence the defendant upon the verdict of the jury and not upon 
defendant's admission that  he had theretofore served time, and defendant's 
contention of ambiguity is untenable. S. v. Batsort, 411. 

§ 65. Validity and Attack of Judgments in Criminal Prosecutions. 
Even conceding the disqualification of a justice of the peace because of the 

fee system, the judgment of such justice in a criminal prosecution would be 
yoidable and not void, and therefore such judgment would stand until i ts  
invalidity is declared in a proper proceeding for that purpose, and i t  cannot 
be collaterally attacked or challenged on habeas corpup. In re  Steele, 685. 

Defendant pleaded guilty in a prosecution before :r justice of the peace. 
Thereafter, while serving sentence, he filed petition for writ of habeas corpus 
on the ground that  the justice trying him was disqualified because of the 
fee system. Held: Even conceding the disqualification of the justice, the 
judgment was not roid bnt was voidable, and the failure of defendant to  
raise objection a t  the trial constitutes a waiver and ('stops him from there- 
after urging the point a s  a defect in the proceeding, and the writ of habeas 
corpus should have been dismissed. Ibid. 

An objection which goes only to the correctness of a judgment, and not to 
its validity, will be taken a s  waived if not seasonably interposed. Ibid. 
d judgment regularly entered by a court having jurisdiction and authority 

to act in the premises, from which no appeal is taken, operates as  a n  estoppel, 
even though the judgment may be erroneous in law, since an erroneous judg- 
ment can be corrected only by appeal or cfrtiorari. Ibid. 

g 70. Appeal Bonds. 
The question of the amount to  be fixed for  bond pertding appeal is largely 

ill the discretion of the court below. C. S., 4653. 8. v. Parker, 416. 

$j 73a. Making Out and Serving Statement of Case on Appeal. 
The preparation and settlement of cases on appeal belong to the parties and 

to the judge of the Superior Court, C. S., 643, 644, and while a stenographic 
report of the trial may be of great assistance, the sterlographic noted of the 
reporter are  not conclusive, and the inability of the reporter to transcribe his 
notes due to continued illness does not excuse defendant from making out 
and serving his statement of case on appeal within the time allowed. S. v. 
Wescott, 439. 

§ 76. Certiorari. 
Motion for certiorari based upon the fact that the c o u ~ t  reporter was unable 

to transcribe his notes because of continued illness, denied for failure to nega- 
t i re  laches and to show merit. X. v.' Wescott, 439. 

§ 77d. Conclusiveness and Effect of Record. 
Where no exceptions are  filed to defendant's statement of case on appeal 

and it  becomes in due time a part of the record, the Snpreme Court is bound 
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thereby, and when the charge as  set forth therein contains conflicting instruc- 
tions upon a material point, defendant's exception thereto must be sustained 
regardless of whether the judge's language was incorrectly transcribed or 
whether the error was due to a lapsue lingua?. 8. v. Starnes, 384. 

The record imports verity and the Supreme Court is bound thereby. S. v. 
Batson, 411. 

§ 79. Briefs. 
An exceptive assignment of error will be deemed abandoned when no reason 

or argument is advanced and no authority cited in support thereof in  the brief. 
S. v. Howley,  113. 

Defendant's brief should designate the assignments of error discussed by 
number with reference to the printed pages of the transcript, and authorities 
relied, on should be classified under each of the assignments. Rules of Prac- 
tice in the Supreme Court, No. 28. 8. 2). Abemzethf!, 226. 

3 SO. Prosecution of Appeals and  Dismissal. 
Where a defendant fails to file a brief on appeal, the motion of the Attorney- 

General to  docket and dismiss will be allowed, Rule of Practice in the Supreme 
Court KO. 28, but when the appeal is  from the conviction of a capital felony 
this will be done only after an inspection of the record fails to disclose any 
error. S. v. Peele, 83;  S. a. Sturdivant, 535. 

When defendant fails to make out and serve statement of case on appeal 
within the time allowed, the motion of the Attorney-General to docket and 
dismiss will be granted. S. v. Wescott, 439. 

When defendant files no appeal bond or order allowing him to appeal in 
forma pauperis, and fails to make up and serve his statement of case on 
appeal within the time allowed, the motion of the Attorney-General to docket 
and dismiss under Rule 17 will be granted, but when defendant has been 
convicted of a capital crime this will be done only after an inspection of the 
record proper fails to disclose error. S. v. Morrow, 441. 

§ 81c. Harmless and  Prejudicial EITOI*. 
Where there are two co~ults of equal gravity in the bill of indictment, and 

the jury returns a general verdict of guilty on both counts, the verdict on 
either of them, if valid, supports the judgment. 8. v. Johnson, 252. 

When i t  doe$ not appear what the answer of the witness would have been 
had he been permitted to testify, appellant's objection to the exclusion of the 
testimony cannot be sustained. S. v. Thomas, 34. 

An exception to the admission of certain testimony cannot be sustained when 
testimony of the same import is, thereafter or theretofore admitted without 
objection. S. a. Williams, 445. 

The trial court has the discretionary power to  permit the State to ask i ts  
witness a leading question, and when the testimony so elicited is competent 
and defendant is not prejudiced thereby, his exception will not be sustained. 
S, a. Tltomas, 34. 

Where the charge of the court is without error when considered con- 
textually, defendant's exceptiods to isolated parts thereof cannot be sustained. 
S. v. Shepherd, 377. 

Conflicting instructions upon a material point, one correct and the other 
incorrect, must be held for prejudicial and reversible error, since the jury, 
which must take the law from the court, is not supposed to know which is  the 
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correct iristruction and i t  must be assumed on appe,*l that  the jury was in- 
fluenced by that portion of the charge which is incorrect. S. v. Stal-nes, 384; 
S. v. Floyd, 530. 

Where the jury returns a verdict of guilty of manslaughter, defendant has 
no just cause to complain that  the court submitted to the jury the question of 
his guilt of murder in the second degree. S. v. Beachurn, 331. 

3 8% Determination and  Disposition of Cause. 
A new trial must be awarded on appeal for prejudicial error appearing of 

record regardless of how marly times the cause has been tried. S. v. Starnes, 
354. 

Even if a judgment is  ambiguous, the defendant would be entitled only to 
have the case remanded for proper judgment and not to a dismissal of the 
action. S. v. Batson, 411. 

5 l a .  Compensatory Damages. 
The measure of damages for injury to  personal property is the difference 

between the market value immediately before the injury and the market value 
immediately after the injury. Guarantu Co. v. Motor Eapress, 721; Broad- 
hurst 2;. Blythe Bros. Co., 464. 

The cost of repairing an automobile after collision, although the amount of 
recovery is not limited to  such cost, is some evidence to guide the jury in 
cletermining the difference in the market value of the automobile before and 
after the injury. Gfiaranty Co. c. Motor Eaprcss, 721. 

While an estimate of the cost of repairing an automobile may not be as  
convincing a s  the actual cost of repairb made. the difference relates to the 
weight rather than t o  the competency. and testimon:: by a qualified witness 
as  to his estimate of the cost of repairs is competent. Ibid. 

Whether building could have been repaired after injury is germane in deter- 
inining value of property after injury. Broadh~irst u. Blythe Bros. Co., 464. 

5 l b .  Nominal Damages. 
xominal damages a re  some trifling sum awarded in recognition of de- 

fendant's invasion of some legal right of plaintiff which results in no actual 
injury or pecuniary loss, and when the evidence disc-loses actual injury and 
pecmiiary loss there is no necessity for a n  instruction as  to nominal damages. 
hairs to?^ a. Crcyliound Corp., 642. 

5 7. Grounds and Basis fo r  Recovery of Punitive Damages. 
An instrdction to the effect that  if the jury found that  defendant acted 

willfully and maliciously in committing the wrong that then it  was in the 
discretion of the jury as  to the amolint that it  would fix as  punitive damages, 
is error, since the finding of willfulness and malice does not in itself entitle 
plaintiff to recorer punitive or exemplary damages, but both the awarding 
of p u n i t i ~ e  damages and the amount to be allowed, if any, rests in the sound 
discretion of the jury. Harris v. Coczch Co., 67. 

Where plaintiff establishes that  defendant erected a "spite fence," entitling 
plaintiff to have the nuisance abated, but fails to prwie any actual pecuniary 
damage to himself resulting 11p to the time of the institution of the action, 
the submission of an issne of punitive damages is error. Burris 1 . .  Creech, 
302. 
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Where an injury is maliciously or fraudulently inflicted or  is accompanied 
by insult or wanton disregard of plaintiff's rights, the jury may, if they deem 
it proper to  do so, award punitive damages in addition to  compensatory 
damages. Hairston 2.. Greyhound Gorp., 642. 

A corporation is liable for punitive a s  well as  compensatory damages upon 
the principle of respondeat superior when the injury is  inflicted in a manner 
which would justify such an award, by a servant or agent acting within the 
scope of his employment and in the furtherance of the master's business. 
Ibid. 

In  addition to its liability for punitive damages upon the principle of 
wspoudeat superior, a corporation may be liable for punitive damages if the 
injury results from breach of duty directly owing from the corporation to the 
injured person growing out of the relationship between them, such is the duty 
of a common carrier to protect a passenger from assault from any source, 
especially a malicious or wanton assault committed by its employee while on 
duty. Ibid. 

Evidence of the financial condition of defendant is  competent upon the issue 
of punitive damages. Ibid. 

DEATH. 

9 3. Xature and Grounds of Action for  Wrongful Death. 
A right of action for wrongful death rests exclusively upon statute, C. S., 

160, and the suit must be begun and prosecuted in strict accordance with the 
statutory provisions. Whitehead & Anderson, Inc., 5. Branch, 507. 

In  an action for wrongful death plaintiff must show failure on the part of 
defendant to exercise proper care in the performance of some legal duty which 
the defendant owed plaintiff's intestate under the circumstances in which they 
were placed, and that such negligent breach of duty was the proximate cause 
of the injury which caused death. Reeves v. Staley, 573; Hitchell 0. Melts, 
'793. 

fj 5. Part ies  Who May Sue for  Wrongful Death. 
Since the Korth Carolina Workmen's Con~pensation Act expressly provides 

that the subrogated right of action against the third person tort-feasor in 
favor of the insurance carrier paying compensation for which the-employer 
is liable, must be maintained in the name of the injured employee or his per- 
sonal representatire, ch. 449, Public Laws 1933, the Act does not change or 
modify the requirement of C. S., 160, that  an action for wrongful death must 
be maintained by the administrator of the deceased, and the insurance carrier 
cannot maintain the action for wrongful death in its own name against the 
third person tort-feasor. 1T'hitehead & Andcryon, Iwc., v. Branch, 507. 

g 7. Dying Declarations. 
Declarant was fatally injured in an automobile accident. H e l d :  Declara- 

tions made by him the night before and two days before undertaking the 
journey are  not admissible as  dying declarations. C. S., 160. Gassawau 7%. 

Gassazcay & Ou;en, Inc., 694. 

DECLBRSTORT JUDGMENT ACT. 

9 2a. Subject of Action. 
The Superior Court has jurisdiction of a controversy without action between 

the board of health of a county and the county commissioners, C. S., 626, in 
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DECLARATORY JUDGMENT ACT-(Yontimed. 

which the facts agreed present the question of the legal duties of the respec- 
tive boards in  regard to  the appointment of a county health officer, which 
duties, according to how the controversy is  determined, might be the subject 
of mandamus, notwithstanding that  the provisions of the Declaratory Judg- 
ment Act, ch. 102, Public Laws 1931, a re  not specifically referred to. Board 
of Health v. Comrs. of Nash, 140. 

(Ascertainment of boundaries see Boundaries.) 

§ 11. General Rules of Constluction. 
Ancient, technical rules a s  to the effect of and importance to be given the 

several parts of a deed will not be strictly applied when to do so would defeat 
the obvious intention of the parties a s  gathered from the instrument a s  a 
whole. Bryant v. Shields, 628. 

The cardinal rule in the construction of a deed is to ascertain and give effect 
to the intent of the parties a s  gathered from the langwage of the instrument 
construed a s  a whole, but recognized canons of construction and settled rules 
of law may not be disregarded. Ibid. 

As a rule, where clauses in a deed a re  repugnant, the first in  order will be 
given effect and the latter will be rejected. Ibid. 

5 13a. Estates  and Interests Created by Construction of Instrument. 
An unlimited conveyance of the beneficial use of property carries with i t  

the cprpus and, in proper cases, may be regarded a s  a conveyance in fee. 
Miller v. Teer, 605. 

Consent judgment held to convey only easement in !wus in quo for ingress 
and egress, and not unlimited use, and therefore did not convey fee. Ibid. 

The habendum in a deed cannot introduce one who is a stranger to the 
premises to  take a s  grantee except by of remainoer, since ordinarily the 
habendum relates to the quantum of the estate while the premises and the 
granting clauses designate the grantee and the thing granted. Bryant c. 
Shields, 628. 

Deed failing to name wife in premises or granting clause, but naming her 
only in habendum does not create estate by entireties. Ibid. 

5 14b, Condition Subsequent. 
An absolute deed followed by stipulation that the sole consideration for the 

c'onveyance is the agreement of the parties of the second part to support and 
take care of the party of the first par t  for the remainder of his life, with 
provision that if the parties of the second part fail  or refuse to do so then 
the conveyance should become null and void, creates a fee upon condition 
subsequent. Barkleu v. Thomas, 341. 

The breach of the condition subsequent contained in a deed entitles the 
grantor during his life, or his heirs after his death, to bring suit for the land 
or to declare the estate forfeited, but does not entitle the administrator to 
bring such suit. C. S., 159, not being applicable. Ibid. 

Evidence held sufficient to support finding that grantees did not breach 
condition subsequent. Ibid. 

3 16. Restrictive Covenants. 
When restrictive covenants a re  inserted in deeds from the owner of a sub- 

division in accordance with a general plan of development and improvement 
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of the property for residential purposes, the owners of property therein by 
deeds from the original owner or by nresne conveyances from him may enforce 
the restrictions against another owner of property within the development. 
Brenixer v. Stephens, 395. 

Encroachment of business upon property adjacent to subdivision does not 
affect enforceability of restrictive covenants inter se by owners of property 
within the subdivision. Brenizer v. Stephens, 395; Turner v. Glenn, 620. 

Restrictive covenants may not rest in par01 and a re  not binding upon 
subsequent purchasers unless they have notice thereof by record, and there- 
fore when existence of covenants is not disclosed by record except by collateral 
conveyances of predecessor in title, purchaser is not bound by them. Turner 
v. Glenn, 620. 

An officer and salesman of the corporate developer of a subdivision who is  
without authority to  make conveyance, with or without restrictive covenants 
and who later individually acquires a lot in the subdivision free from restric- 
t i re  covenants, is  not estopped to deny the existence of such restrictions as  to 
his lot as  against owners of other lots in the subdivision whose deeds contain 
no stipulation binding the developer to  insert like restrictions in deeds to 
other property in the subdivision. Ibid. 

DESCENT AND DISTRIBUTION. 

s 8. Right  of Illegitimate Children t o  Inherit .  
Evidence held insufficient to show written acknowledgment of paternity 

required by California statute in order for  illegitimate child to inherit from 
its father. Teague a. Wilson, 241. 

DIVORCE. 

§ 2 , .  Divorce on  Grounds of Separation. 
In  wife's suit for alimony without divorce, husband may not set up cross 

action for divorce on ground of two years separation. Shore v. Shore, 802. 

§ 5. Pleadings and  Verification. 
In  the husband's action for divorce a vi?tculo, the wife's answer setting up 

a cross action must be verified under C. S., 1661, as a jurisdictional prerequi- 
site, and when the answer is not so verified the granting of permanent ali- 
mony is  erroneous. Nilver v.  Silver, 191. 

§ 11. Alimony Pendente U t e .  
In  the husband's action for divorce a vinculo, the wife's answer denying 

the allegations stating the husband's grounds for divorce and alleging that the 
husband had abandoned defendant and the child of the marriage is sufficient 
to sustain defendant's prayer fo r  alimony pendente lite and plaintiff's de- 
murrer thereto on the ground that  the cross action did not contain a prayer 
for  divorce a mensa is properly overruled. Nilver 8. Silver, 191. 

g 18. Alimony Upon Divorce from Bed and  Board. 
Permanent alimony under C. S., 1665, may be allowed only upon decree for 

divorce a mensa, and is erroneously granted in the wife's cross action in which 
divorce a mensa is neither prayed nor decreed. Silver v. Silver, 191. 
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5 13. Alimony Without  Divorce. 
Alimony without divorce under C. S., 1667, may be granted only in an inde- 

pendent suit and cannot be granted upon the wife",; cross action filed in the 
husband's action for divorce. Silver v. Silver, 191. 

In the wife's action for alimony without divorce under C. S., 1667, the 
hnsband cannot set up a cross action for divorce, sincbe such cross action would 
defeat the wife's action a t  the threshold of the case, and the statute, by 
expressly providing the defenses which may be p1eadf.d by the husband in such 
action, excludes all defenses not specified under the maxim expressio facit 
cessare taciturn. Shore G. Shore, 802. 

8 14. Enforcing Payment of Alimony. 
Action may be maintained on judgment of another state decreeing absolute 

divorce and alimony to enforce payment of alimony accrued. Lockman v. 
Lockman, 95. 

5 19. Validity of Decrees of Other  States Based t.pon Substituted Service. 
A divorce obtained in another state against a resident of this State upon 

service of publication, or upon personal service in this State of proeess issued 
by court of such other state, without personal appearance, does not come 
within the protection of the Full Faith and Credit Cause  of the Federal Con- 
stitntion, and will not be recognized here. S ,  a. Williams, 446. 

DOWER. 

5 8a. Proceedings fo r  Allotment. 
Proceedings for the allotment of dower must be brought in the county in 

which deceased was domiciled a t  the time of his death. Higll v. Pearce, 266. 
C. S.. 74, relating t o  sale of lands to make assets, does not affect jurisdic- 

tion of proceedings to allot dotver by metes and bounds, and when proceedings 
for sale of lands to  make assets is instituted in county other than connty of 
deceased husband's domicile and widow appears therein and demands allot- 
ment of dower by metes and bounds, the clerk of the court of such county has 
no juriqdiction to order the allotment of dower by cornmissioners appointed by 
him. High 2;. Pearce, 266. 

DRAINAGE 1)ISTRICTS. 

§ 2b. Officers and Agents. 
A drainage district is a corporation, and as  any other corporation, public 

or private, cannot be bound by the acts of its officials or agents acting sepa- 
rately or individually. C. S., 1290. Dawnport L). Drtci~tuge District, 237. 

5 2c. Contracts. 
The burden is upon plaintiff alleging a contract with a drainage district to 

establish the validity of the alleged contract, and a contract signed by the 
drainage commissioners is incompetent against the district in the absence of 
nny evidence of formal corporate action authorizing il s execution. Davenport 
1.. Drainage District, 237. 

A drainage district, being a quasi-public corporation created for the public 
benefit, is without power to contract with an individual landowner within 
the district as  to the manner in which the ditches and canals should be cut 
and maintained, since it  cannot give special or partitular rights to one land- 
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DRAINAGE DISTRICTS-Continued. 

owner not enjoyed by all landowners similarly situated in the district, or 
contract in any manner which would interfere with the performance of its 
duties to  the public generally, and such contract is void and its breach cannot 
be made the basis of a suit against the district. Ib id .  

9 3. Maintenance a n d  Negligent Injury t o  Lands. 
Allegations that a drainage district failed to cause a canal to follow the 

channel of a creek a s  originally planned and stopped the canal on the lands 
of the plaintiff, and failed to keep the mouth of the channel properly cleared 
out, resulting in plaintiff's land being flooded, commencing immediately after 
the canal was finished and continuing practically every year thereafter, states 
a cause of action for continuing trespass, and the right of action for damages 
to crops for  all the years is barred after the lapse of three years from the 
original trespass. C. S., 441 ( 3 ) .  Davenport v. Drainage District, 237. 

§ 1. Creation and  Establishment by Conveyance. 
Consent judgment hcld to convey only easement for ingress and egress and 

not the fee. Jfiller v. Teer, 605. 

§ 8. Abandonment of Easements. 
While perhaps an easement constituting an interest in land may not be re- 

leased by par01 except upon the principle of estoppel, such easement may be 
abandoned. Miller v. Teer, 605. 

In  order to effect an abandonment of an easement there must be an inten- 
tion to relinquish the interest accompanied by acts and conduct which are  
positive, unequivocal and inconsistent with the assertion of the easement hnd 
which indicate and prove the intent to abandon. Ib id .  

Since intent is  an essential element of abandonment of an easement, the 
question of abandonment is necessarily for the jury. Ib id .  

The owner of the dominant tenement, having an easement over the serrient 
tenement to use a passageway and stairway betreen the buildings on the 
respectiye properties for ingress and egress, expressed intent to abandon his 
easement to obviate future litigation, and bricked up and plastered the doorway 
in his building which gave access to  the stairway. Held: His acts were nn- 
equivocal and inconsistent with the assertion of the easement and sustain the 
finding of the jury that he had abandoned same. Ib id .  

EJECTMENT. 

§ 9b. Common Source of Title. 
While in a n  action for the recovery of real property, plaintiff must rely 

upon the strength of his own title, and not upon the weakness of that of 
defendant, plaintiff may show that  he and defendant claim under a common 
source of title and that plaintiff has a better title from that  source. Stewart 
2.. Gary, 214. 

When in an action for the recovery of real property plaintiff shows that he 
and defendant claim under a common source of title, defendant may show 
title in a third person paramount to that  of the common source only if defend- 
ant  shows that  he has acquired this paramount title, but he cannot defend 
by showing a better title outstanding in a third person. Ib id .  
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The rule that  when plaintiff in an action for recovery of real property 
establishes a common source of title under which both he and defendant claim, 
defendant will not be permitted to deny the title of the common source is  not 
strictly an estoppel but an inflexible rule of law, and while the decisions 
variously refer to it  as  an estoppel, or a rule of convenience or of evidence, 
our courts have consistently applied the rule without d e ~ k t i o n  or confusion 
of principle. I b i d .  

Common source rule applies notwithstanding that  plaintiff establishes void 
deed in chain of title prior to the common source. Ibid.  

5 15. Sufflciency of Evidence. 
In  this action for recovery of real property, one of the links in  plaintiff's 

chain of title depended upon the validity of adoption proceedings under which 
plaintiff's predecessor in title inherited the land from the parent by adoption. 
H e l d :  The record of the adoption proceeding introduced in evidence was suffi- 
cient to show that the adoption was in conformity with the statutory pro- 
cedure then in effect. Code of 1883, c'h. 1, a s  amended by Laws of 1885, 
ch. 390. Stewart v. Cury ,  214. 

ELECTION O F  REMEDIES 

5 5. Between Remedies Ex Contractu. 
Where a material furnisher elects to file notice of lien on the theory that 

the material was furnished to a subcontractor, he is estopped under the 
doctrine of election of remedies from thereafter asserting that such material 
was sold directly to the o\T*ner. Pumps, Inc., v. W o o i ~ o r t h  Co., 499. 

ELECTIONS. 

y 22. menses  Against the Elective Franchise. 
The indictments charged defendant with conspiracy to, and with actual 

interference with, the duties of election officials by receiving ballots knowing 
them to be official primary ballots and thereby depriving the local board of 
elections of the use and lawful possessjon of the ballots. Defendant moved 
to quash on the ground that ballots are not subject of larceny. Held: The 
graramen of the offense in each bill of indictment is the receipt by the defend- 
an t  of official ballots with the knowledge that he had no legal right to them 
and that they should be in the possession of the county board of elections, 
and the motion to quash was properly denied, larceny of the ballots not being 
a n  element of the offense. S. v. A b e m e t h ~ ,  226. 

I t  is the duty of the county board of elections to keep in its possession 
official ballots until delivery to the local officials, C. fi., 6028, 6037, and there- 
fore an indictment charging defendant with receiving official ballots prior to 
the election knowing that he had no legal right to them is sufficient to charge 
an interference with the duties of the dection officials, C. S., 4185 ( 3 ) ,  and 
defendant's motion to quash on the ground that the indictment failed to state 
the manner in which defendant interfered with the duties of the election 
officials was properly denied. C. S., 4623. I b i d .  

In  a prosecution for conspiring to intwfere with the duties of election offi- 
cials by obtaining official ballots prior to the election, testimony of declara- 
tions made by defendant that he had received the ballots from a friend but 
that he would not tell or "rat" on his friend, is sufficient, i t  not being re- 
quired that the State show an actual agreement between conspirators, i t  being 
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sufficient if the State show facts and circumstances from which an actual 
o r  implied understanding or agreement between the conspirators to commit 
the unlawful act may be inferred. I b i d .  

Testimony of declarations made by defendant tending to show that defend- 
an t  received into his possession official ballots from a confederate which had 
been wrongfully taken from the possession of the chairman of the County 
Board of Elections, and which were by law due to be kept in  the custody of 
that  official, is  sufficient to  be submitted to  the jury on a charge of interfering 
with the duties of the election officials. I b i d .  

The offense of interfering with the performance of any duty imposed by law 
on election officials, C. S., 4185 ( 3 ) ,  is a misdemeanor, there being no statutory 
provision that i t  should constitute a felony or that  the punishment therefor 
should be imprisonment in  the State Prison, C. S., 4171, and a conspiracy to 
commit the offense is  therefore a misdemeanor, since a conspiracy to commit 
a n  offense cannot be graver than the offense itself. Ibid. 

EMREZZLEMENT. 

3 1. Nature and  Essentials of Crime. 
The crime of embezzlement is purely statutory and the statute creating the 

offense must be strictly construed and only those classes of persons therein 
defined a s  coming within its purview can be guilty of the offense. 8. v. Eurell. 
519. 

The fact that ch. 31, Public Laws 1941, amended C. S., 4268, by adding 
"bailee" to the classes of persons who might fall within the condemnation of 
the embezzlement statute constitutes a legislative declaration that  theretofore 
a bailee was not included in the definition of classes of persons defined by the 
statute. I b i d .  

A "bailee" or "debtor" may not be prosecuted for  embezzlement under C. S., 
4268, prior to the amendment of 1941, since neither a "bailee" nor "debtor" is 
included in the classes of persons defined by the statute prior to the amend- 
ment. Ib id .  

EMINENT DOMAIN. 

8 l b .  Necessity for  Compensation. 
When land is  condemned for a public purpose the owner is entitled to  just 

compensation and has a right to have damages assessed by a jury in a fair 
and impartial trial. Raleigh v. Hatcher, 613. 

gj 6. Delegation of Power t o  State  Agencies and Political Subdivisions. 
A petition by a municipality to condemn land upon allegations that the land 

sought to be condemned was necessary to widen a part of a State Highway 
within the city limits, which project had been approved by an ordinance for 
the acquisition of such land under an agreement with the State Highway 
Commission providing that  the city should secure and dedicate the right of 
may and the Highway Commission should perform the construction work, 
i s  held to state a cause of action, since the city is given express authority by 
statute to condemn land for such purpose. C. S., 2791, 2792, 2792 ( a ) ,  3546 
( f f ) .  Raleigh z;. Hatcher, 613. 

9 7. Delegation of Power t o  Public Utilities. 
A power company may maintain proceedings against riparian owners to con- 

demn the right to divert the waters of a stream when such diversion is an 
integral part of its hydroelectric project. Light  Co.  v. Moss, 200. 
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EMINENT D O M A I N - C o n t i w u ~ d .  

9 8. Amount of Compensation in General. 

In awarding compensation for an easernent, due con4deration is to be given 
to the fact that after the easement is taken the f w  remains in the owner 
burdened by the uses for which the easement is acquired. Light  Co. 2;. Car- 
r i l ~ g e r ,  57. 

The measure of permanent damages for an easement over land acquired by 
coiidemnatio~i is the difference in the fair market value of the land a s  a 
whole immediately before, and its impaired market value immediately after 
the taking. Ihid.  

# 9. Measure of Compensation for Lands or Rights Taken. 

The measure of compensation to he paid for the taking of land or any 
interest therein is the market value of the property, nliich is the price it  will 
I)ri~ig when offered for  sale by one who desires, but is not obligated to sell, 
nlid is hought by one desiring to buy, bul not under the necessity of purchas- 
ing. LigR t Co.  2;. Xou.~, 200. 

In  determining the market value of property, consideration need not be 
confined to its condition and use a t  the time of the taking, but the uses to 
which the property may be applied or for which it  is reasonably adaptable, 
to the extent that such potential uses affect its value a1 the time of tlie taking, 
may be considered. Ihrd. 

111 order for  evidence of potential ubes of land to be competent, such uses 
must be so immediately probable as  to affect the present market value of the 
land. Ib id .  

I11 assessing compensation for land taken, neither tlie value of the land as  
8111 integral part of the taker's project, nor the taker's necessity of having the 
land a s  a part of its project shonld be considered. Ib id .  

H c l d :  Court erred in admitting evidence relating to benefits accruing to 
petitioner from the taking and in charging the jury tliereon. Ib id .  

10. Damages for Injury to Contiguous Lands. 

Since the measure of damages for an easement acquired by condemnation 
is the difference between the fair  market value of the lands immediately 
before and immediately after the taking, depreciation in value, if any, of the 
tract of land outside the bounds of the easement is  an (element of the damages 
recoverable, and whether the imposition of the easement is detrimental to the 
remaining lands is essentially a question of fact for the determinntioii of the 
jury. Ligl t t  Co. v. C a w i u g e r ,  57. 

Error  of court in stating that owner mas not entitled to damages for injnry 
to contiguous lands resulting from taking of easement for transmissioii line 
1 1 c  7d not cured by subsequent admission of evidence relating to injnry to coil- 
tiguous land or by charge which did not specifically correct the error. I b i d .  

EQUITY. 

# 2. Laches. 
"Laches" is negligelice consisting in on~ission of something which a party 

might do and might reasonably be expected to do towards vindication or 
enforcement of his rights. T l ' p n e  v. Conrad ,  355. 
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ESTATES. 

3 Qd. Forfeiture of Life Estates for  Nonpayment of Taxes. 
Where a life tenant has  permitted the lands to be sold for nonpayment of 

taxes and has failed to redeem same within one year of sale, the remainder- 
men are entitled to have the life estate declared forfeited in their suit there- 
af ter  instituted, C. S., 7982, and the fact that after the institution of the suit 
the life tenant pays the taxes, interest and penalties, does not affect the 
forfeiture. Cooper v. Cooper, 490. 

ESTOPPEL. 

g 3. Estoppel by Record. 
Fact that party sets up prior void order as  defense does not preclude him 

from thereafter attacking the void order. High v. Pcarce, 266. 

g 6d. Estoppel by Conduct. 
I n  order to  constitute equitable estoppel, person sought to be charged must 

have had lrnowledge of facts. Barrow v. Barrow, 70. 

8 10. Parties Estopped. 
An officer and salesman of the corporate developer of a subdivision who is 

without authority to make conveyance, with o r  without restrictive covenants 
and who later individually acquires a lot in the subdivision free from restric- 
tive covenants, is not estopped to deny the esistence of such restrictions a s  to 
his lot as  against owners of other lots in the subdivision whose deeds contain 
no stipulation binding the developer to insert like restrictions in deeds to 
other property in the subdivision. Turner 2;. Glenn, 620. 

EVIDENCE. 

g 1. Judicial Notice. 
The courts mill take judicial notice of the political subdivisions of the State 

and will note the judicial districts in which the respective counties lie. Laun- 
dry v. Cnderwood, 152. 

Courts cannot take judcial notice that  mineral interest in lands is by its 
nature indivisible. Mineral Co. v. Young, 287. 

22. Cross-Examination. 
In this action on a policy of automobile collision insurance, insurer defended 

solely on the ground that plaintiff insured was not the owner of the car. 
Held: Cross-examination of insured a s  to the previous ownership of the car 
and previous wrecks involving the car and previous cancellations of insurance 
thereon mas not germane to the controversy and was properly excluded, the 
rule that a party has the absolute right to cross-examine an adverse witness 
being limited to matters testified to in the examination-in-chief which are  
germane to the contro~~ersy. Motor Co. v. Ins. Co., 168. 

29. Evidence a t  Former Trial o r  Proceedings. 
In a civil action for assault and battery against the wrongdoer and his 

alleged principal, testimony as to what the individual defendant swore to in 
narrating the occurrence upon a previous prosecution against him for assault 
is competent against him individually, but is incompetent as  substantive evi- 
clence against the principal. Howell v. Harris, 198. 
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5 32. Transactions or Communications With Decedent. 
A party, a s  witness in his own behalf, may not testify against the adminis- 

trator of a deceased person a s  to transactions with the deceased which a r e  
essential or material in establishing liability against the estate. C. S., 1795. 
Davis v. Pearson, 163. 

In  this action against an administrator to recover for personal injuries, 
defendant filed answer alleging that  a t  the time of the accident causing injury 
to plaintiff and death of intestate, plaintiff and not intestate was driving the 
car. Held: Plaintiff's testimony that  he was unable to drive a car and that 
a t  the time of the accident he and one other person were in the car, when 
taken in connection with other evidence tending to show that intestate was 
such other person and customarily drove the car, is within the prohibition of 
C. S., 1795, as being of a transaction with a deceased person material in  
establishing liability on the part of the estate. .Zbid. 

§ 39. Par01 Evidence Affecting Writings. 
Preliminary parol negotiations are  varied by and merged in a subsequent 

written agreement between the parties, not only as  a rule of evidence but also 
a s  a matter of substantive law. Williams v. McLean, 504. 

Where, in a n  action involving the rights of the parties under an insurance 
agency contract, i t  appears that the contract was in writing and that the 
practice of the agent in remitting for premiums collected "was by agreement 
with the company," the admission of parol evidence a s  to the terms of the 
written agreement must be held for reversible error when the contract is not 
in the record. Lucas v. Barrow, 690. 

41. Hearsay Evidence in General. 
Testimony of a n  illiterate witness a s  to the contenl-s of the instrument in 

question a s  gathered by the witness from the reading of the instrument by 
another is hearsay and is incompetent to prove the contents of the alleged 
lost instrument. Teague v. Wilson, 241. 

Hearsay evidence may be defined a s  evidence without the safeguards of 
having the declarant under oath and subject to cross-examination, and "written 
a s  well as  parol evidence may be objectionable a s  hearsay. Jackson v. Parks, 
680. 

In  a n  action for abuse of process, based upon defendant's acts in having the 
plaintiff wrongfully confined in an insane asylum, a letter written to plaintiff 
by one in authority in plaintiff's church, stating in substance that plaintiff's 
confinement was unjust and had destroyed plaintiff's usefulness and possibility 
of obtaining employment in further ministerial work in the church, is hearsay 
and highly prejudicial, and entitles defendant to a new trial. Ib id .  

§ 42b. Res Gestse. 
Testimony a s  to  declarations made two days and one day before declarant 

made a trip on which he was fatally injured is incompetent to show declar- 
ant's purpose in making the trip, since the statements, not haring been made 
a t  the time of and not being immediately connected with the actual departure, 
a re  not a part of the re8 gestce. Gassawalt v. Gassawall & Owen, Znc., 694. 
§ 42c. Admissions by Parties or Others Interested in Event. 

The fact that the owner of the bus involved in the collision in suit went to  
the house where intestate was then lying in a critical vondition from injuries 
received in the accident, and stated in talking to other persons there in the 
hearing of intestate's mother that he was going to get :i better bus and would 
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pay for any damage he did, does not constitute an admission of liability on 
his part, since the statement was not made to intestate or to  anyone in a 
representative capacity, and since the statement did not amount to a n  admis- 
sion of liability, but only that defendant was willing to pay damages for 
which he mas responsible. Peoples v. Fulk ,  635. 

42d. Admissions and Declarations by Agents. 
Sarration of occurrence by agent in former prosecution against him for 

assault held competent against agent in subsequent civil action, but a s  to  prin- 
cipal it  was hearsay and incompetent as  substantive evidence to prove agency 
or scope of authority. Howell a. Harris,  198. 

§ 46. Subjects of Opinion Evidence by Nonexperts. 
Soneswr t  witness may testify as  to insured's inability to follow gainful 

occupation. Edward8 v. Junior Order, 41. 

EXECUTORS AXD ADhlINISTRATORS. 

§ 2b. Appointment of Administrator for Nonresident Dying in this State. 
Evidence held to sustain finding that nonresidents died intestate in North 

Carolina leaving b o w  notabilia here. In rc  Administration o f  Franks ,  176. 
C. S., f3.5 ( a ) ,  merely provides that a debtor owing the sum of $300 or less 

to an estate for which no administrator has been appointed may relieve him- 
self of such debt by paying the amount thereof to the clerk of the Superior 
Court and the statute does not hare the effect of fixing the sum of $300.00 
a s  bona notabilia in determining jurisdiction of the clerk to appoint a n  
administrator for a person not domiciled in this State who dies leaving assets 
herein. Ibid.  

13a. Nature and Grouuds of Remedy of Selling Lands to Make Assets. 
An administrator cannot maintain an action against his intestate's grantee 

to declare the estate conveyed forfeited npon the contention that  the grantee 
had breached the condition subsequent in the deed, and that sale of the land 
was necessary to pay debts of the estate, the heirs a t  law not being parties 
and the requirements of a petition to sell lands to make assets not being set 
forth. Barkley  c. Thomas ,  341. 

§ 13b. Application for Order to Sell Lands to Make Assets. 
A petition for the sale of lands to make assets to pay debts of the estate 

must set forth the amount of debts outstanding againqt the estate, the value 
of the personal estate and the application thereof. a description of all the 
legal and equitable real estate of the decedent with the estimated value 
thereof, and the names, ageq, and residences, if known, of the devisees anti 
heirs a t  law, C .  S.. 79, and further the drrisees and heirs a t  law must be 
made parties to the proceedings. C. S., 80. Bnrkley t-. Thomas,  341. 

§ 16. Priorities. 
Priorities in payment of debts are fixed by statute, ant1 therefore when it  is 

determined that  note secured by deed of trust constituted valid claim, whether 
lien of deed of trust was erroneously canceled becomes moot. Rodman 2.. 

Stillnzan, 361. 
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EXECUTORS AR'D ADMIXISTRATORS-.Continued. 

8 17. Flling of Claim. 
Where an administrator, knowing that  his appointment is a t  the instance 

and solicitation of judgment creditors so that they might make collection 
immediately upon appointment, with memorandum of the judgment in  hand, 
investigates and ascertains that the judgment has not been paid, and there- 
af ter  institutes proceedings to sell the lands of intestate to  make assets to 
pay the judgment, claim on the judgment has been Aled and admitted by the 
administrator within the meaning of C. S., 412. Rodman v. Stillman, 361. 

9 26. Final Account and Settlement. 
This action was instituted by a trustee alleging the termination of the trust 

and praying that  his final account be settled under orders of the court and 
that  he be discharged. Plaintiff alleged that  he was the duly appointed, 
qualified and acting trustee under the will. The administrator of one of the 
beneficiaries named in the will filed demurrer contending that  the plaintiff 
did not have the capacity to sue in that the will appointed an executor and 
contained no authority for the appointment of a trufstee. Held: Since the 
word "duly" means according to legal requirements, and the demurrer ad- 
mitted plaintiff's allegation that  he was the duly appointed, qualified and 
acting trustee, the question of the capacity of the plaintiff to sue cannot be 
raised by demurrer, no defect or incapacity of plaintiff to sue appearing upon 
the face of the complaint. C. S., 517. Clieshire v. First Presbyterian Church, 
3!13. 

FALSE IBIPRISONMENT. 

8 1. Nature and Essentials of Right of Action. 
False imprisonment is  the deprivation of one's liberty without legal process. 

Parrish v. Hewitt ,  708. 

FALSE PRETENSE. 

9 1. Nature and Elements of the Crime. 
The offense of false pretense is a misrepresentation t y  a writing, words or 

acts of a subsisting fact which is calculated to deceive, which does deceive 
and is intended to deceive, by means of which one man obtains value from 
another without compensation. S. v. HoicZeu, 113. 

In  a prosecution for false pretense i t  is not necessary that  the party de- 
ceived should have relied solely upon the rnisrepresenta~:ion, i t  being sufficient 
if the misrepresentation is material and is a proximate and immediate induce- 
ment to the execution of the contract or transaction in question. Ib id .  

$j 2. Prosecution and Punishment. 
An indictment charging that  defendants knowingly and falsely represented 

to a bank that all  bills for materials and labor used in the renovation of their 
building had been fully paid, that upon such representations defendants 
obtained a loan from the bank in a specified sum secured by a mortgage on 
the building, whereas in truth defendants then owed money for labor and 
materials, and that by means of such false pretense defendants knowingly 
and designedly obtained from the bank the specified sum of money with intent 
then and there to defraud, is held sufficient to charge the offense of false 
pretense defined by C .  S., 4277. S. u. Howleu, 113. 

In a prosecution for obtaining a mortgage loan by misrepresenting that bills 
for all labor and materials for the renovation of the building on the premises 
had been paid, such misrepresentation is material in  7:iew of the statutory 
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FALSE PRETENSE-Continued. 

liens of laborers and materials furnishers, C. S., 2433, and the fact that the 
mortgagee had the property appraised and obtained a n  attorney's certificate 
of title does not show that  the mortgagee did not rely upon the misrepresenta- 
tion, there being no notice of any unpaid bills for labor and materials on file 
of public record and there being testimony of the president of the mortgagee 
that it  relied upon the misrepresentation. Ibid. 

FOOD. 

§ 4. Kature and  Grounds of Liability of Manufacturer t o  Consumer. 
The basis of liability of a manufacturer to a consumer for foreign delete- 

rious substance in prepared articles is negligence and not implied warranty, 
and the doctrine of res ipsa loquitur does not apply. Caudle v. Tobacco Go., 
105. 

8 6b. Competency and Relevancy of Evidence in  Consumer's Action for  
Harmful, Deleterious Substances. 

Plaintiff's witness testified to the effect that within two months of plaintiff's 
injury, the witness found a foreign substance in a plug of tobacco manufac- 
tured by defendant. Held: I t  was competent for the witness to further testify 
that the foreign substance looked like a rat's claw or squirrel's foot, and 
objection on the ground that the description was opinion evidence from an 
unqualified witness, is untenable. Caudle v. Tobacco Co., 105. 

§ 6c. Sufficiency of Evidence in Consumer's Action f o r  Harmful, Delete- 
rious Substance in  Food. 

Plaintiff's evidence tended to show that  she suffered serious personal injury 
when she bit down on a piece of chewing tobacco which contained a fishhook, 
that the tobacco was manufactured by defendant and purchased through a 
retailer. Plaintiff also offered a witness who testified that within two months 
of the time of plaintiff's injury, he was taking a chew of the same brand of 
tobacco manufactured by defendant and discorered therein a foreign substance 
which appeared to be a rat's claw or squirrel's foot. Held: The evidence is  
sufficient to take the case to the jury upon the issue of negligence. Caudle 
G .  Tobacco Co.. 105. 

§ 7. Liability of Manufacturer t o  Consumer for  Condition and Preserva- 
tion of Food. 

Plaintiff's evidence tended to show that  he was a retailer and bought lard 
from defendant, that he took a bucket of the lard home for personal use, that 
the lard was rancid and smelled like carrion. that he was injured when he 
ate biscuits made of the lard, that when the biscuits were opend the "odor 
knocked you down." Held: Defendant's motion to nonsuit on the cause of 
:wtion sounding in tort should have been allowed, if not upon the issue of 
negligence for want of evidence as  to how the lard was manufactured or 
what caused it  to be bad or when i t  became rancid, then upon the issue of 
contributory negligence. I17alker v. Packing Co., 138. 

8 1 Liability of Manufacturer t o  Retailer-Condition and Preservation 
of Food. 

Evidence that a retailer bought lard from a manufacturer, that the lard, 
although white and smooth on top in the container buckets, was rancid and 
spoiled underneath, is held sufficient to support a recovery on a cause of 
action for breach of implied warranty to the extent of the amount paid for 
the lard. Wallscr 2;. P a r k i ~ ~ g  Co., 158. 
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FORGERY. 

3 8. Indictment and  Warrant .  
Since forgery is  the fraudulent making or  altering o:f an instrument to the 

prejudice of another man's rights, a warrant charging that  the payee of a 
check endorsed same and received the proceeds does not charge the crime of 
forgery, notwithstanding allegations that the endorsement was felonious and 
unlawful and that the payee failed to account to the prosecuting witness. 
Parrish v. Hewitt, 708. 

FRAUD. 

3 3. P a s t  o r  Subsisting Fact.  
Ordinarily, an unfulfilled promise cannot be made the basis of an action for 

fraud, but when the promisor. a t  the time of making the promise, has a 
present intent not to fulfill same when the time for performance arrives, so 
that  the promise constitutes a misrepresentation of a subsisting fact, such 
promise will support a n  action for fraud when made with the intention that  i t  
should be acted upon and is acted upon to the promisee's injury. Williams 
v. Williams, 806. 

Evidence held insufficient to show that a t  time of making promise the 
promisor had present intent not to fulfill same. Ibid. 

9 5. Reliance on  Misrepresentation a n d  Deception. 
I t  is duty of party signing instrument to ascertain its contents unless pre- 

vented from doing so by fraud. Williams v. Williams, 806. 

9 7. Waiver and  Abandonment of Fraud.  
The mere fact that  a creditor accepts part payment to be credited on the 

debt and agrees a s  to the balance then due does not preclude him from there- 
after asserting that the original debt was for property obtained by fraud 
effected by means of worthless checks given the creditor by the debtor, the 
acceptance of part payment and the agreement a s  to the balance due not 
constituting a novation. Orozccrs Exchange v. Hartman, 30. 

FRAUDS, STATUTE OF. 

1 Purpose and  Operation of Statutes of F r a u d  i n  General. 
purpose of the statute of frauds is to prevent fraud upon individuals 

charzed with participation in transactions voming within its purview, and not 
to render the parol contracts prescribed void as  against public policy, and 
therefore the defense of a statute of frauds must be properly invoked by the 
parties seeking its protection. Allison 2;. Steele, 318. 

3 2a. Sufficiency of Writing. 
A deed, to be valid under the statute of frauds, must contain a description 

of the land either certain in itself or capable of being made certain by resort 
to matters aliunde to which the description refers. Stewart u. Caru, 214. 

3 3. Pleading and  Invoking Defense of Statute. 
Defendants denied the contract declared on, offered e~ idence  that  they did 

not: enter into the contract, but did not object to plaintiff's parol evidence in 
support of the contract alleged. In  making up  the case on appeal, defendants 
excepted to the charge for that the court failed to charge the law relative to 
the statute of frauds, C. S., 564, and contended on appeal that plaintiff's 
evidence disclosed a contract to answer for the debt 01% default of another. 
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Held: Defendants' exception to the charge cannot be sustained, the court 
having had no notice that  defendants would rely upon the statute, and defend- 
ants  having waived the defense of the statute by failing to  properly present 
such defense. Allison v .  Rteele, 318. 

g 9. Contracts Affecting Realty. 
Easement is interest in  land, and therefore may not be released by parol, 

except upon principle of estoppel, but may be abandoned. Miller v. Teer, 605. 
The servitude imposed by restrictive covenants is a species of incorporeal 

right constituting an interest in land within the purview of the statute of 
frauds, and a restrictive covenant may not rest in parol. Turner v.  Gknn,  
620. 

Since restrictive covenants may not rest in parol, oral statements by officers 
of the corporate owner of a subdivision tending to show a general scheme of 
development are  incompetent to establish restrictive covenants. Ibid. 

GAMING. 

8 5. Sufficiency of Evidence and  Nonsuit. 
Evidence that  officers of the law entered defendant's house and found de- 

fendant and others seated a t  a table with poker chips in front of them, that 
one of the men had playing cards in his hand, and that  numerous packs of 
playing cards were found in the room, although raising a suspicion of defend- 
ant's guilt. is insufficient to establish that  a game of chance upon which money 
or  other thing of value was bet was being played or had been played, and 
nonsuit should hare been entered upon the charges of maintaining a gaming 
house and gambling. S. v. Goodman, 250. 

GRAND JURY. 

§ 1. Qualification and Selection of Grand Jurors. 
Ch. 189. Pnbljc-Local Laws 1937, providing that the Board of County Com- 

missioners of Wilson County shall select grand jurors in the county "in the 
manner prescribed by law," merely empowers the Board of Commiss:,mers to 
draw grand. juries in the manner prescribed by the general law, C. S., 2333, 
and does not alter the method of election, challenge, discharge, etc., and there 
being no provision in the Constitution prescribing or proscribing any particu- 
l a r  method of selection, the Act is  a valid exercise of legislative power. 8. c. 
Peacock, 63. 

HABEAS CORPUS. 

9 2. To Obtain Freedom from Unlawful Restraint. 
Even conceding the disqualification of a justice of the peace because of the 

fee system, the judgment of such justice in a criminal prosecution would be 
voidable and not void, and therefore such judgment would stand until its 
invalidity is declared in a proper proceeding for  that purpose, and it  cannot 
be collaterally attacked or challenged on habeas corpus. I n  re Bteele, 685. 

Further, the objection was waived by failure to  assert same a t  the trial. 
Ibid. 

g 8. Review. 
As no appeal lies from a judgment rendered 011 return of writ of habeas 

corpus, except in cases involving the custody and care of children, a review is 
permissible by certiorari. I n  re  LSteele, 685. 

29-220 
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HIGHWAYS. 

1 Power of Highway Commission to Relocate aind Abandon Highways. 
Where the State Highway Commission, in  the interest of public safety, 

I~uilds an overpass and relocates a highway to cut ow; dangerous curves and 
an inadequate underpass, i t  has  the authority to  order the underpass closed, 
if not by authority expressly c'onferred in ch. 46, sec. 1, Public Laws 1927, 
then in the exercise of the police power by a n  appropriate agency of the State. 
Mosteller v. R. R., 275. 

8 2. Individual Liability of Omcers a n d  Agents of Highway Commission. 
State highway engineer may not be held liable for negligence in failing to 

remove obstruction unless he  acts corruptly o r  maliciously or is guilty of 
wanton negligence. Willcins v. Burton, 13. 

8 12b. Rights of Owners Along Abandoned Road i;o Ingress and  Egress 
t o  New Road. 

The statute providing that highways abandoned by the State Highway Com- 
mission become neighborhood public roads merely fixes the status of such 
roads a s  public roads and does not invest any private easement in owners of 
property abutting the abandoned road, their right to the continued use of 
such road being the same a s  that  of the public generally. Mosteller v. R. R., 
276. 

The right of owners of property abutting abandonlxl road to have road 
kept open for access to  new road is based upon necessity. Ibid. 

When one end of abandoned road is  kept open for  ingress and egress to new 
road, property owners along abandoned road haye no right to insist tha t  other 
end of abandoned road also be kept open for their convenience. Ibid. 

8 13. Neighborhood Public Roads. 
Where the State Highway Commission, in the interest of public safety, 

builds a n  overpass and relocates a short section of the road in order to cut 
out dangerous curves and a n  inadequate underpass, and thereafter tears up 
the section of old road lying on one side of the underpass, the short section of 
old road is  not a highway abandoned by the State Highway Commission which 
"emains open and in general use by the public within the purview of ch. 302, 
P,lblic Laws 1933, Michie's Code, 3838 ( b ) ,  and does not become a neighbor- 
hood public road. Mosteller v. R. R., 275. 

§ W. Negligent Injury t o  Property i n  Constructing Highways. 
Plaintiffs' building was damaged by a cave-in resulting from alleged negli- 

gence in excavation work incident to the construction of a highway overpass. 
Held: Plaintiffs were not relegated to a claim for damages against the High- 
way Commission as  for a taking of their property unde,r Michie's K. C. Code, 
3846 (bb) ,  and the demurrer of the contractor for the Highway Commission 
in plaintiffs' action in tort was properly overruled. .Broadhurst u. Blvthe 
Bros. Co., 464. 

A contractor performing work u d e r  a contract with the State Highway 
Commission is  liable for injuries proximately caused by its negligence in the 
performance of the work. Ibid. 

Evidence of negligence of contractor of State Highway Commission in per- 
forming contract calling for excavating and shoring up of sides of cut for 
railroad underpass, resulting in cave-in damaging plaintiff's building, held 
sufficient fo r  jury. Ibid. 
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HOMICIDE. 

§ 3. Murder in the First Degree. 
Murder in the first degree is  the nnlawful killing of a human being mith 

malice and with premeditation and deliberation. C. S., 4200. S. v. Starnes, 
384. 

$ 5. Murder in the Second Degree. 
Murder in the second degree is the unlawful killing of a human being mith 

malice and without premeditation and deliberation. R. v. Starnes, 384. 

8 11. Self-Defense. 
Defendant's evidence was to the effect that he and his wife and son 

to live in the household of his father-in-law until defendant should be able 
to get a job, his father-in-law having given permission, that after a stay of 
several weeks he got into an argument with his mother-in-law, who sent for 
two of her sons, that  in the controversy which ensued defendant stated he 
didn't want any trouble and would leave in  Ave minutes, that before his wife 
could get his clothes his brothers-in-law assaulted him, and that in the ensu- 
ing fight he killed one of then). Held: Defendant was entitled to  have the 
court charge the jury on his evidence upon his right of self-defense in case of 
assault while he was in  a place where he had a right to be. S. u. Absher, 126. 

8 12. Defense of Others. 
Evidence held not to present defendant's right to kill in defense of his wife. 

S. u. Shepherd, 377. 

§ 16. Presumptions and ~ k r d e n  of Proof. 
Where an intentional slaying of a human being mith a deadly weapon is 

admitted or adduced by the evidence, nothing else appearing, the law presumes 
malice, constituting the offense murder in the second degree, and the burden 
is  then upon defendant to show to the satisfaction of the jury facts and cir- 
cumstances sufficient to reduce the grade of the offense from murder in the 
second degree to manslaughter, or to excuse it  altogether on the plea of srlf- 
defense. S. v. Beachum, 531. 

8 18a. Dying Declarations. 
The dying declaration of the deceased 7leld properly admitted in evidence 

upon authority of S. v. Jordan, 216 N. C., 356. S. u. Thomas, 34. 
Where a dying declaration is admitted in evidence and the defendant seeks 

to attack the credibility of the deceased, the State's objection to a question 
a s  to the general reputation of the deceased for truth and veracity is properly 
sustained. Ibid. 

g 25. Sufficiency of Evidence and ?ionsuit. 
Evidence of defendant's guilt of murder in the second degree held sufficient. 

S. u. Thomas, 34. 
Where the State introduces evidence that in a fight between defendant and 

deceased, defendant stabbed deceased with a knife, inflicting mortal injury, the 
court correctly submits to  the jury the question of defendant's guilt of mur- 
der in the second degree under the presumption arising from a n  intentional 
killing with a deadly weapon, notwithstanding defendant's plea of self-defense. 
S .  v. Beachum, 531. 

§ 27b. Charge on Presumptions and Burden of Proof. 
In  this homicide prosecution the court charged the jury that  it  might return 

a verdict of guilty of each of the three degrees of homicide. "or not guilty, a s  
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you may find the facts to be beyond a reasonable doubt." Held: The charge 
placed the burden upon defendant to prove his innocence beyond a reasonable 
doubt, and the charge must be held for  prejudicial error notwithstanding that  
in other portions of the charge the court correctly instructed the jury upon 
the presumption of innocence and that the burden was on the State to prove 
defendant guilty beyond a reasonable doubt. S. a. Flofid, 630. 

g 27f. Charge on Right  of Self-Defense o r  Defense of Others. 
Evidence hcld to require instruction on right of self-defense when defendant 

is assaulted where he has a right to  be, and a charge limiting the jury solely 
to the theory that eo instante defendant was ordered to leave he became a 
trespasser and had no right to resist the force used in ejecting him, is errone- 
ous. S. v. Absher, 126. 

Evidence held not to present question of defendant's right to kill in defense 
of his wife, and therefore failure of court to charge law thereon was not error. 
8. u. Shepherd, 377. 

9 27h. Form and  Sufficiency of Instructions on D e & ~ e e s  of Crime. 
Where the State introduces evidence that in a fight between defendant and 

deceased, defendant stabbed deceased with a knife, inflicting mortal injury, 
the court correctly submits to the jury the question of defendant's guilt of 
murder in the second degree under the presumption rlrising from a n  inten- 
tional killing with a deadly weapon, notwithstanding defendant's plea of self- 
defense. &'. v. Beachurn, 531. 

5 30. Appeal a n d  Review. 
In a homicide prosecution an instruction that  murder in the first degree is 

the unlawful killing of a human being without justifcation in law, which, 
plus malice, constitutes murder in  the second degree, must be held for reversi- 
ble error notwithstanding that  the court thereafter col-rectly defined murder 
in the first degree and murder in the second degree, since the charge contains 
conflicting instructions upon a material point. 8. 2;. Stccrnes, 384. 

Conflicting instructions on burden of proof must be held for prejudicial 
error. S. v.  Floyd, 530. 

Where the jury returus a verdict of guilty of manslaughter, defendant has  
no just cause to complain that the court submitted to the jury the question 
of his guilt of murder in the second degree. S. v. Beachurn, 531. 

HUSBAND AND WIFE. 

$j 4c. Liability of One Spouse on  Contract Wi th  Thdrd Person Executed 
by t h e  Other. 

In  this action seeking to hold husband and wife liable upon the husband's 
alleged agreement to be responsible for materials furni,shed a contractor for 
improvements made upon their land, there was no evidence that  the wife con- 
sented and procured her husband to make the contract, and therefore the wife's 
motion to nonsuit should have been allowel. Allison u. Steele, 318. 

§ 6. Liability f o r  Negligent Injury t o  Spouse. 
A wife, who is  a guest in her husband's car, is under the same duty t o  exer- 

cise due care for her own safety a s  any other guest. Bogen u. Bogen, 648. 

§ 11. Creation of Estates by Entireties. 
Deed failing to name wife in premises or granting clause, but naming her 

only in habendurn does not create estate by entireties. Bryant v. Shields, 628. 
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HUSBASD AND WIFE-Continued. 

8 12b. Acquisition of Outstanding Title by Tenant by Entireties Adverse 
t o  Cotenant. 

Husband may not procure foreclosure of land held by entirety and acquire 
title a t  sale adverse to wife. Hatcher c. Allen. 407. 

When husband inequitably acquires title a t  foreclosure of lands formerly 
held by entireties, the wife's right to have him declared a trustee is  not de- 
wndent upon her having paid a part of the original purchase price. Ibid. 

An estate by entirety is not terminated by acts of the parties constituting 
grounds for absolute divorce, and therefore the husband's allegations that  the 
wife abandoned him and committed other acts causing their separation and 
ultimate divorce is no defense to the wife's action to have him declared a 
trustee upon allegations that he purposely permitted deeds of trust on the lands 
held by them by entirety to become in default in order to acquire the title by 
purchase a t  the foreclosure sale. In  the present case the allegedly fraudulent 
foreclosure sale took place prior to the granting of the decree for  absolute 
divorce, so that the estate by entirety was not changed into a tenancy in com- 
mon until after the sale. Ibid. 

INDIANS. 

§ 1. Status and  Rights  i n  General. 
As a result of the Treaty of Peace with England the territory embraced 

within the thirteeu states, together with land not previously granted, passed 
to these States subject to the possessory rights of the Indians over the land 
which they occupied. S. P. McSlhanetl, 387. 

NotwitKstanding the guardianship relation existing between the Federal 
Government and the Indians, Indians residing in North Carolina are citizens 
of this State and remain subject to its laws. Ibid. 

§ 4. Jurisdiction and  Punishment for  Crime. 
Our courts have jurisdiction of a prosecution of a white man for assault 

upon a n  Indian committed upon a n  Indian reservation, n7hich jurisdiction is 
not ousted by the enactment of see. 213, Title 25, U. S. C. A,. since the Federal 
Act does not give the Federal Government exclusive jurisdiction, and could 
not interfere with the exercise of the police powers of the State. 8. a. McAl- 
haneu, 387. 

INDICTMENT AND WARRANT. 

g 2. Duly Constituted Grand Jury. 
Defendant's motion to quash on the ground that  the grand jury returning 

the hill of indictment was selected under the provision of ch. 189, Public-Local 
Laws 1937, should have been overruled, since a party litigant does not have 
the right to select jurors, but only to challenge or reject them, and the Act 
relates only to procedure and not to the number or qualifications of jurors or 
to the composition of the grand jury. C. S., 2335. S. c. Peacock, 63. 

5 9. Charge of Crime. 
An indictment is sufficient if i t  espresses the charge against defendant in a 

plain, intelligent and esplicit manner, and contains susf13cient matter to enable 
the court to proceed to judgment, and defendants' motion to quash will not be 
alloved for any informality or refinement. C. S.. 4623. S. v.  Howleu, 113. 

An indictment for a statutory crime must set forth all the facts and circum- 
stances essential to bring the case within the statutory definition of the offense. 
Ibid. 
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A warrant alleging that defendant on a particular day in the designated 
county "did unlawfully, and willfully aid and abet in prostitution and assigna- 
tion contrary to the form of the statute and against the peace and dignity of 
the State" follows the language of the statute, C. S., 4358 ( 7 ) ,  and is sufacient 
to charge the offense therein proscribed. S. v. J o h ~ ~ o n ,  773. 

8 17. Bill of Particulars. 
Where a warrant is sufficient in law to charge the olYense, i t  is incumbent 

upon defendant, if he desires further information, to request a bill of particu- 
lars. N. C. Code, 4613. S. G.  Johnson, 773. 

9 22. Sufficiency of Indictment t o  Support Convictio:n of Less Degrees of 
Crime Charged. 

An attempt to commit barratry is a n  offense in this State and a defendant 
may be convicted of a n  attempt to commit the offense upon a n  indictment 
charging the common law offense of barratry. C. S., 4f340. S. w. Batson, 411. 

INJUNCTIONS. 

3 11. Continuance, Modification, and  Dissolution of Temporary Orders. 
In  an action for permanent injunction, the temporary restraining order is 

properly dissolved upon the hearing of the motion to show cause when i t  is 
made to appear that plaintiffs are  not entitled to the relief sought, but i t  is  
error to dismiss the action, and the taxing of costs against plaintiffs a t  that  
time is a t  least premature, since the actiol~ can be properly dismissed only a t  
term. Mosteller v. R. R., 275. 

Where, upon a hearing of a n  order to show cause why the temporary re- 
straining order should not be continued to the hearing, the court finds facts 
supporting its conclusions of law that  plaintiffs are entitled to the relief sought, 
its order continuing the temporary injunction to the hearing is without error. 
VacRae R Co. w. Shew, 516. 

Upon the hearing of a n  order to show cause why a temporary restraining 
order should not be continued to the hearing, the court is  without jurisdiction 
to adjudicate the merits of the controversy, nor may such jurisdiction be con- 
ferred by consent of the parties, and it  is error for the court to grant plaintiffs 
a permanent injunction and t a s  defendants with costs. Illid. 
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§ 13a. General Rules of Construction of Policies. 
A contract of insurance will be construed from i ts  four corners to ascertain 

and give effect to the intention of the parties a s  expressed in the language 
used, and its clear and unambiguous terms must be given their plain, ordinary 
and popular sense. Stanback w. Ins.  Co., 494. 

While rules of punctuation may be used in construing an insurance contract 
to assist in determining the intent of the parties, the punctuation or absence 
of punctuation cannot control its construction a s  against the plain meaning 
of the instrument. Ibid.  

§ 30c. Evidence and  Proof of Payment. 
That the payee of a check changed the name of the bank upon which the 

check was drawn without authority, resulting in the wrongful debit of in- 
sured's account by the bank so that  the check given in payment of premium 
was wrongfully dishonored. Iteld a permissible inference from the evidence and 
to sustain the verdict of the jury in favor of plaintiff beneficiary. Cauley W. 
Ins. Co., 304. 

8 31c. Avoidance of Policy for  Misrepresentations o r  Fraud. 
Policy will not be forfeited for misrepresentations in application filled out 

by insurer's agent when insured has no knowledge thereof and was unable to 
read application. Cato w. Hospital Care Assn., 479. 

$ 34a. Construction and  Operation of Disability Clauses. 
Total permanent disability a s  used 'in disability clauses in life insurance 

policies means permanent disability rendering insured unable to perform with 
reasonable continuity the duties of his usual occupation or of any other occu- 
pation he is reasonably qualified physically and mentally, under all the circum- 
stances, to pursue, and insured's ability to do odd jobs of comparatively trifling 
nature does not preclude recovery. Edwards  v. Jzbnior Order,  41. 

An insured, even though permanently disabled, is not totally disabled within 
the meaning of a disability clause in a life insurance policy if he is  able to 
engage with reasonable continuity in his usual occupation or in any occupation 
that he is  physically and mentally qualified to perform substantially the rea- 
sonable and essential duties incident thereto. 'Xedl in  v. Ins. Go., 334. 

3 34b. Notice and Proof of Disability and  Waiver of Notice. 
Insurer's denial of total and permanent disability is  a waiver of the condi- 

tion of the policy requiring proof of disability, since such denial is equivalent 
to a declaration by insurer that i t  will not pay though proof be furnished, and 
therefore insurer's objection to the evidence introduced by insured relating to 
proof of claim is immaterial. In  this case insured testified without objection 
that he had filed proof of claim on blanks sent to him by insurer prior to the 
institution of the action. Edwards w. Junior Order,  41. 

fj 34e. Competency and  Sufficiency of Evidence of Disability. 
Plaintiff insured introduced evidence that  he suffered serious physical in- 

juries in a n  accident, which he contended resulted in permanent total dis- 
ability, that his life work was that  of a farmer. but that  he had worked for a 
tobacco warehouse for a short time before the accident. Insured also testified 
that his injuries incapacitated him for work a t  the warehouse, and there was 
no evidence to the contrary. Held: Eonexpert opinion evidence based upon 
personal observation of the witnesses that insured a t  no time since his injury 
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had been able to do with reasonable regularity the essential duties of a farmer, 
is competent, and insurer's objection thereto on the ground that  the testimony 
related to only one occupation when the evidence discloses that the insured 
had two occupations, is untenable. E d w a r d s  v. Junior  Order ,  41. 

Insured alleged total permanent disability resulting fmm a n  accident. H e l d :  
I t  was competent for insured to offer evidence, in addition to evidence of the 
disability pleaded, that he also had heart disease in  order to show that  he 
could not in a reasonable time equip himself to follow other similar occupa- 
tions. Zbid. 

I n  this action by insured to compel insurer to continue to pay him disability 
benefits under the provisions of the policy of insurance in suit, insured's own 
evidence, considered in the light most favorable to him, is held to show that  
notwithstanding insured's admitted permanent disability during the period in 
question, insured performed executive and supervisory duties in  connection 
with his fireworks and trucking businesses, that his acthities resulted in  sub- 
stantial profit and amounted to a great deal more than "odd jobs of a com- 
paratively trifling nature," and therefore insured was not totally disabled 
within the terms of the disability clause in suit. and insurer's motion to non- 
suit should have been allowed, Medl in  v. Ins .  Co., 334. 

!j 36e. Amount Due Upon Death of Insured. 

Construing the contract of insurance in suit from its four corners, it is held 
that a limitation set forth in a subsequent part of the policy limiting insurer's 
liability to one-fourth the amount otherwise due if insured should die from 
pneumonia within twelve months from the date of the policy, applied to a 
prior provision that insurer should be liable only for one-half the amount of 
the policy if insured should die during the first six months the policy was in 
effect, and upon insured's death from pneumonia within six months from the 
date of the policy, insurer is liable only for one-eighth the face amount of the 
policy. Stanback v. Ins .  Co., 494. 

8 $38. Construction of Policies of Accident, Heal th and Double Indemnity 
as t o  Risks Covered. 

In  construing double indemniby clauses in life policies, the terms "accidental 
death" and "death by external accidental means" a re  not synonymous, since 
the second term connotes not only that death be unforeseen and unexpected, 
but also that the means motivating or causing death be unusual, unforeseen, 
and fortuitous. Fletcher v.  T r u s t  Co., 148. 

A spinal anesthesia was administered insured preparatory tb a gall bladder 
operation. The anesthetic affected the respiratory systetn and caused death. 
H e l d :  Even though the death was accidental in that  i t  was unforeseen and 
unespected, the cause of death was the administration of 1 he anesthetic, which 
was not accidental but was voluntarily authorized and intentionally given. 
and therefore the death was not caused by "external accidental means" within 
the terms of the policy in suit. Zbid. 

A spinal anesthesia mas administered insured preparatory to a gall bladder 
operation. Shortly thereafter insured's respiratory system was adversely 
affected, and, in the escitement caused by the sudden emergency, insured's 
head was lowered although the proper treatment would have been to raise the 
head in such circumstances. H e l d :  Even conceding that the lowering of the 
head was accidental and produced death, the act of lowering the head left no 
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visible contusion or wound on the exterior part of insured's body, prescribed 
a s  a prerequisite to  the recovery of double indemnity in the p l i c y  in suit. 
[bid.  

Evidence that the car in which insured was riding was forced off the high- 
way by another car passing i t  on a curve, that  after being forced off the 
highway it  skidded on the shoulder of the road, struck a ditch and skidded on, 
against, over, and across a driveway bridge, that  when i t  struck the ditch 
insured was thrown against the door which flew open, and that  he fell Out 
and was caught under the car and dragged 100 to 130 feet causing fatal injury, 
i s  held sufficient to show an accident to the automobile and that  insured fell 
from the automobile as a proximate result thereof. Higgine v. Ins. GO., 243. 

A policy providing for weekly benefits for sickness so long as  the policyholder 
remains totally disabled is  a policy of general coverage for disability from 
sickness and will be construed to effectuate its primary purpose to provide 
such benefits and subsequent subordinate limitations will be strictly construed 
against insurer, since they limit the scope and purpose for which the policy 
was taken out. Glenn, 2;. Ins. Go., 672. 

A provision in a health policy that benefits thereunder would be paid only 
when insured has been confined to his or her bed or house for seven consecu- 
t i re  days describes the character and extent of illness covered, rather than a 
limitation upon insured's conduct. Ibid. 

The p c l i c ~  in snit provided weekly benefits for sickness so long as  insured 
remained totally disabled, but by later subordinate condition provided that 
weekly benefits for sickness would be paid only when insured had been con- 
fined to his bed or home for seven consecutive days. The action was submitted 
to the court by agreement, and the court found, upon supporting evidence, that 
after losing his job because of poor eyesight, insured stayed a t  home from 
worry some five or s i s  weeks, but that since such time he had not been so con- 
fined, but had continued to be totally disabled. Hela:  The f a d s  do not dis- 
close such failure to meet the conditions of the policy a s  to  confinement a s  
would preclude recovery. Ibid. 

This action on a policy providing for weekly benefits for sickness so long as  
insured should remain totally disabled was submitted to the court under agree- 
ment of the parties. Held: Evidence that  insured's eyesight had been practi- 
cally destroyed by disease or a complication of diseases sustains the court's 
fjnding that  disease of the eye is sickness within the terms of the policy and 
that a s  a result of said sickness insured is totally disabled, since the word 
"sick" means "affected with disease." Zhid. 

8 80. Provisions Limiting Liability on Accident Policies a n d  Conditions 
Precedent Thereto. 

Evidence that prior to  the accident the automobile was in good condition 
and that immediately after the accident a door was warped so that  i t  would 
not shut easily, the door stop broken, the glass of the door cracked, and a 
fender dented and one of the running boards damaged i s  held competent upon 
the issue of whether the accident caused visible injury to  the vehicle a s  re- 
quired for recovery in the policy of accident insurance in  suit, and was sum- 
cient to be submitted to the jury upon that  issue. Sanderlin w. Ins. Co., 214 
N .  C., 362, cited and distinguished. Higgilte w. Ins. Go., 243. 

5 41b. Burden of Proof in Actions o n  Policies. 
When insured introduces the certificate of insurance, offers evidence that 

the polic~- was kept in  force by payment of premiums and that insured had 
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filed claim for loss covered by the insurance, insured establishes a prima facie 
case and insurer has  the burden of proving defenses rcllied on by it. Cato u. 
Hospital Care Assn., 479. 

9 44b. Sole Owneivhip of Car Under Collision Policy. 
A certificate of title issued by the Department of Revenue some two months 

after the date in  question is some evidence of title on the date in  question 
when there is other evidence that  application for the certificate was filled out 
by the dealer's bookkeeper two months prior to its date of issuance and that  
the certificate dated title a s  of that  date and not the date of issuance. Motor 
Co. u. Ins. Co., 168. 

Charge held to sufficiently present insurer's defense that  insured was not 
owner of car, and instruction that  insurer admitted policy was in force was 
not error when charge is construed as  a whole. Ibid. 

§ 48. Rights  of Person Injured o r  Damaged a s  Against Liability Insurer.  
A party injured by the negligent operation of a n  automobile covered by a 

liability insurance contract can have no greater right against insurer under 
the contract than that  of insured, and his rights a re  p?rforce limited by the 
terms and conditions of the policy. Sears v. Casualtu Co., 9. 

Injured third party may not recover against insurer in  liability policy, even 
ilnder Virginia statute, when insured is not liable. Ibid 

IXTOXICATING LIQUOR. 

9 8. Forfeitures, 
An instruction that if the jury should find by the greater weight of the evi- 

dence that petitioner, the owner of a car seized while being used in the unlaw- 
ful transportation of intoxicating liquor, aided her husband in attempting 
flight to avoid arrest, to answer in  the affirmative the issue of petitioner's 
knowledge that  the car was being used for the transports tion of liquor, is error 
when petitioner testifies that  she did not know her husband was transporting 
liquor and that she thought the sheriff wa$ pursuing them to serve a capias 
on her husband for a past offense, there being no evidence inconsistent with 
such belief on the part of petitioner, and the credibility of petitioner's testi- 
mony being for the jury. 8. I;. Ayres, 161. 

8 Qd. Sufficiency of Evidence and  Nonsuit. 
Evidence that  empty jars smelling of liquor were found in defendant's house 

and that in  a field some 204) yards from defendant's house on land belonging 
to another, traversed by two or three paths used by persons in  the neighbor- 
hood generally, were found 52 pints of whiskey concealed, is insufficient to be 
submitted to the jury on the question of defendant's posscwion of intosicating 
liquor, either actual or  c o n s t r ~ c t i ~ e ,  the circumstances ~lisclosed by the evi- 
dence being such a s  to excite suspicion but being insufficient to exclude the 
rational conclusion that some other person may have been the guilty party. 
S. v. Penry, 248. 

Testimony of two witnesses. only one of whom had been promised immunity, 
that  they had bought liquor from defendant, is  held sufficient to  be submitted 
to the jury upon the charges of possession of liquor for the purpose of sale and 
illegal sale of liquor. S. v. Johnson, 252. 

Circumstantial evidence held sufficient to show defendant's possession of 
intoxicating liquor for the purpose of sale. S. v. T u r n a ,  437. 



ANALYTICAL INDEX. 

JUDGMENTS. 

11. Judgments by Confession 22i. Er roneous  Judgments .  W y n n e  V. 
5. N a t u r e  a n d  Essentials.  L a n d  B a n k  Conrad, 355. 

v. G a r m a n ,  585. 24. Xodification a n d  Correction. Harr i ss  
YI. On Tr id  of Issues v. Hughes.  473. 

l i b .  Conformity to  Verdict  a n d  Pleadings,  IX. Conclusiveness of Adjudication and 
supply  Co. v. Horton. 373. Operation as Bar to Subsequent Action 

1 8 .  Time a n d  Place  of Renditlon.  L a u n -  29. Par t ies  Concluded. Corp. Corn. V. 
dry v. Underwood, 152; Crow v. Mc- Bank.  48; Riddick  v. Davis, 120; Cur- 
Cullen. 306. r e n t  v. Wcbb, 425. 

\-11. Docketing and Lien 32. Operation of J u d g m e n t s  a s  B a r  t o  
21. Li fe  of Lien. Lupton  v. Edmundson,  Subsequent Action. Jefferson v. Sales 

188. Corp., 76; Current  v. Webb, 425: H a r -  
VIII. Yalidity and Attack s h a w  v. Harshaw,  145: B r y a n t  V. 

22b. Procedure  to  At tack .  Wynne v. Con- Shields, 628. 
r a d ,  355; High  v. Pearce,  266. 35. P lea  of Bar .  Hear ings  a n d  Determi- 

22d. Tlme Dur ing  Which  A t t a c k  May be nation.  Current  v. Webb. 425. 
Made. Wynne v. Conrad, 355. LII. Actions on Judgments 

22e. Se t t ing  Aslde for Surprise a n d  Ex- 39. Actions on Domestic Judgments .  Rod-  
cusable Neglect. Godwin v. Brick-  m a n  v. Sti l lman, 361. 
house, 40. 40. Actions on Foreign Judgments.  Lock- 

22s. I r regular  Judgments .  Wynne v. Con- m a n  v. Lockman,  95; L a n d  B a n k  v. 
rad ,  355. Garman,  585. 

9 5. Nature and Essentials of Judgments  by Confession. 
Plaintiff's record evidence disclosed that  the order granting leave to plaintiff 

"to enter judgment by confession" specified that it  was by virtue of the war- 
rant of attorney and that the judgment was entered by the prothonotary on 
the note executed by defendants ''with warrant of attorney." Held: Defend- 
ants' contention that  the court vested plaintiff with authority to enter judg- 
ment by confession against defendants is untenable, since the record evidence 
discloses that  the judgment was entered by the prothonotary in strict accord 
with the warrant of attorney and in compliance with the requirements for 
the rendition of such judgments in the State of Pennsylvania. Land Bank 2;. 
Garman, 585. 

§ 17b. Conformity t o  Verdict and  Pleadings. 
I t  appeared that  the court, acting upon its belief that  the answers of the 

jury to the third and fifth issues were contrary to the evidence, intended to 
strike out the answers to these issues but inadvertently directed that  the 
answers to the third and fourth issues should be stricken out, and rendered 
judgment upon the verdict as  amended. H e l d :  If the court was under the 
apprehension that  the answers to the remaining issues, after striking out the 
third and fifth issues, entitled plaintiff to judgment, the court failed to strike 
out the answers to the third and fifth issues, and the judgment rendered is  
not in conformity with the answers to the issues and cannot be sustained. 
Supply CO. 2). Hovton, 373. 

3 18. Time a n d  Place of Rendition. 
Court may not make order substantially affecting rights of parties out of 

term and outside the district except by consent or unless authorized by statute. 
Laundry v. Underwood, 152. 

A judgment signed out of term and out of the county by consent, when dock- 
eted, becomes a judgment a s  of the trial term. Crow v. McCulltm, 306. 

g 21. Life of Lien of Judgment. 
The life of the lien of a judgment is  ten years from the date of i ts  rendition 

in the Superior Court, C. S., 614, and a n  action to enforce the lien by condemn- 
ing land of the judgment debtor to be sold is  barred by the statute when sale 
of the land cannot be made and concluded within the ten-year period, even 
though the action is instituted within such period, when the running of the 
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statute is not interrupted a t  any time or in any manner by order restraining 
any proceeding on the judgment. Lupton v. Edmundson, 188. 

The issuance of an execution does not prolong the life of the lien of a judg- 
ment. Zbid. 

An action to enforce the lien of a judgment by condemning the land of the 
judgment debtor to be sold is not a n  action upon a judgment within the pur- 
view of C .  S., 437 ( I ) ,  prescribing the limitation of 10 yeftrs for a n  action on a 
judgment, but even if the statute were applicable i t  would not have the effect 
of continuing the lien of the judgment beyond the ten-year period prescribed 
by C. S., 614. Zbid. 

8 a2b. Procedure t o  Attack Judgments. 
The remedy to correct an erroneous judgment is  by appeal; and the remedy 

against an irregular judgment is by motion in the cause made within a reason- 
able time. Wynne v. Conrad, 355. 

Bn order entered by a court without jurisdiction of 1he subject matter is 
void ab initio and may be treated a s  a nullity, anywhere, and a t  any time. 
High. 21. Pearce, 266. 

9 2!2d. Time During Which Attack May Be Made. 
After action had been pending some four years, during which defendant's 

motion to remove a s  a matter of right remained undisposed of, cause was 
calendared without notice to plaintiff and nonsuit entered for failure to prose- 
cute. Held: Even conceding judgment was irregular, plaintiff's motion to set 
aside, made some five years after rendition, is barred by laches, notwithstand- 
ing that defendant procured inaction on part of plaintiff by promising to pay. 
Wunne v. Conrad, 355. 

§ 22e. Setting Aside for  Surprise a n d  Excusable Neglect. 
Where the trial court sets aside a judgment by default and inquiry ren- 

dered in defendant's favor upon his counterclaim for want of a reply thereto 
upon the court's finding, supported by evidence, that  neither plaintiffs nor 
their counsel have been guilty of neglect, the order setting aside the default 
judgment will be upheld when it appears that the facts alleged in the com- 
plaint, if believed, constitute a meritorious defense, notwithstanding that the 
trial court failed to make specific flnding to that  effect. Godwin 9. Brick- 
hou,ee, 40. 

§ 22g. Irregular  Judgments. 
An irregular judgment is one rendered contrary to the course And practice 

of t,he court. Wynne v. Conrad, 355. 

22i. Erroneous Judgments. 
An erroneous judgment is one rendered contrary to law. Wynne v. Con- 

rad, 355. 

8 24. Modification and Correction. 
By consent judgment it  was ordered that a commission~?r selected by agree- 

ment should sell the property to satisfy the debt secured by deed of trust, and 
that the cause should be retained for further orders relative to  a resale by 
the commissioner. The commissioner sold the property i n  accordance with 
the order, but reported that  the last and highest bid was less than the value 
of the property and recommended a resale. Held:  The ccnsent judgment was 
interlocutory, and the judge of the Superior Court had authority, without 
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consent of the parties, to order a resale, and upon its flnding that  the com- 
missioner appointed in the consent order was related to one of the trustors, to 
appoint substitute commissioners to conduct the second sale. Harriss 27. 

Hughes, 473. 

9 29. Part ies  Concluded. 
An order was entered directing the receiver of a n  insolvent bank to Pay 

petitioner's claim out of any unclaimed funds in hand belonging to the re- 
ceivership. The University of North Carolina, which later claimed all un- 
claimed funds in the hands of the receiver, was not given notice of the petition 
or  of the order. Held: Ordinarily, only parties and privies a re  bound by a 
judgment, and the order is not res judicata a s  to the University. Corp COW. 
v .  B a n k  48. 

When trustors are  not made parties to action by purchaser a t  foreclosure 
sale to obtain authority for infant trustee to sell, troustors are not bound by 
judgment rendered therein. 1Ziddick u. Dauis, 120. 

A judgment in, r e m  is conclusive not only upon the parties and their privies 
but. under the maxim re8 judicata pro veritate accipitur, is also conclusive 
upon those having a n  interest in  the subject matter. Current v. Webb,  425. 

Judgment that defendant is nonresident and under see. 4, ch. 217, Public 
Laws 1937, was exempt from service, held conclusive in  a subsequent action 
by another party injured in same collision. Ibid. 

9 32. Operation of Judgments a s  Bar t o  Subsequent Action i n  General. 
-4 judgment is a bar to a subsequent action between the parties and their 

privies a s  to all issuable matters contained in the pleadings, and also as  to 
those material and relevant matters within the scope of the pleadings which 
the parties, in the exercise of due diligence, could, and should, have brought 
forward, but the estoppel does not embrace matters which might have been 
brought into the litigation, but which, in fact, were neither joined nor em- 
braced in the pleadings. Jef ferson u. Sales Corp., 76. 

The doctrine of res judicata applies regardless of whether the prior judg- 
ment was rendered by the same court or was rendered by the Superior Court 
of another county. Current v. Webb,  425. 

A final judgment judicially determining a particular fact involved is con- 
clusive upon the parties or their privies a s  to such fact in any subsequent pro- 
ceeding, whether involving the same subject matter or not, when such fact is 
again in issue between them. Harshaw u. Earshaw,  145. 

A judgment determining the existence of a material fact in  controversy is 
conclusive upon the parties and their privies as  to such fact whenever i t  is 
material in a subsequent action between them, regardless of whether the sub- 
ject matter of the action is the same or not. Current v. Webb,  425. 

A final judgment, rendered on the merits, by a court of competent jurisdic- 
tion, is conclusive of rights, questions and facts in issue, a s  to the parties and 
privies, in all other actions involving the same matter. Bryant  v. Shields, 628. 

Where the widow in proceedings for allotment of dower in  which the execu- 
tor and heirs-at-law are made parties, describes a particular tract of land 
which she avers was owned by her husband in fee simple, and asks that  her 
dower be allotted therein, and her dower is assigned as  prayed, and allotment 
confirmed by proper decree, the widow, and after her death her executor, is 
estopped from asserting that the tract of land was owned by entireties and 
that she acquired title by survivorship, the doctrine of res judicata being appli- 
cable to proceedings for allotment of dower. Ibid. 
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5 35. Plea of Bar, Hearings and  Determination. 

When appeals from separate judgments are  heard together and first judg- 
ment is conclusive upon parties in second action, Supreme Court will apply 
doctrine of res judicata. Current v. Webb, 425. 

5 39. Actions on Domestic Judgments. (Limitation of action on judg- 
ment against administrator of judgment debtor see Limitation 
of Action $ 10.) 

911 action on a judgment may be comrnepced a t  any time within ten years 
from the date of its rendition. C. S.. 437 (1 ) .  Rodm,an v. Stillman, 361. 

5 40. Actions o n  Foreign Judgments. 

Action may be maintained on foreign decree for aliinony a s  to installments 
due when court rendering decree is ~vithout power to  modify it a s  to  accrued 
installments. Locknmn v. Lockman, 95. 

Prayer that foreign judgment sued on be adopted as judgment of our court 
to same extent a s  though originally entered here, held not demurrable, since 
relief to which party is entitled is determined by allegations and not prayer 
for relief. Zbid. 

A judgment by confession entered upon a warrant ol' attorney in a court of 
another state in accordance with the laws of such stat(? comes within the pro- 
tection of the Full Faith and Credit Clause of the Fellera1 Constitution, Art. 
IV, sec. 1, and must be recognized in this State even though rendered without 
service of process or appearance other than that pursuant to the warrant 
itself. Land Bank z;. Garnzan, 585. 

I n  an action instituted in the State of Pennsylvania to recover a deficiency 
judgment on a mortgage note esecuted in 1918, judgment by confession mas 
rendered therein upon a warrant of attorney i n  compliance with its laws. 
Plaintiff instituted this action here upon the Pennsylvania judgment. Held: 
The judgment must be given full force and effect under the provision of the 
Federal Constitution, and defendants' contention that the foreclosure of the 
mortgage was irregular and that  the land was sold to plaintiff a t  a n  uncon- 
scionable price cannot be conside~ed, since such contentions a r e  precluded by 
the deficiency judgment sued on. Zbid. 

This action was instituted on a deficiency judgment rendered by a court in 
the State of Pennsylvania. Subsequent to the judgmmt of our Superior Court 
in favor of plaintff, the feme mortgagor had the judgment of the State of 
Pennsylvania stricken from the record in that state pursuant to its laws per- 
mitting a married woman to open up a judgment against her to show that  she 
s~gned the instrument upon which the judgment is  based a s  surety. Held: 
I t  would be manifestly unjust to  affirm the judgment against the feme defend- 
ant  upon a judgment of the State of Pennsylvania which had been stricken 
out a5 to her in that state, and the Supreme Court on appeal will grant the 
f c  me defendant a new trial. Zbid. 

JUSTICES O F  THE PEACE. 

5 1. Nature of Office. 
The office of justice of the peace is provided for and touchsafed in the Con- 

stitution. Art. IV, see. 2. Zn re Steele, 6%. 
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3. Civil Jurisdiction. 
Where materials of a value in excess of two hundred dollars a r e  furnished 

under a n  entire and indivisible contract, and the material furnisher institutes 
suit in a justice's court to recover fa r  part of the materials furnished and also 
institutes suit in  the Superior Court on the same cause of action, defendants' 
motion to dismiss the action instituted in the justice's court for want of juris- 
diction should be allowed, since plaintiff may not split up  his cause of action 
for jurisdictional purposes and try i t  piecemeal in both courts. Allison v. 
Steele, 318. 

8 7. Jurisdiction a n d  QuallAcation i n  Criminal Proceedings. 
Since a defendant in a criminal prosecution before a justice of the peace has 

a right to demand a jury trial, C. S., 4627, and the right to appeal to the 
Superior Court and have the whole matter heard therein de novo, C. S., 4647, 
the fact that the justice's compensation is fixed upon a fee basis, which he will 
receive onIy in the event of conviction, ch. 342, Public-Local Laws 1933. as 
amended by ch. 368, Public-Local Laws 1936, does not result in  depriving the 
defendant of trial under due process of law in violation of the Fourteenth 
Amendment of the Federal Constitution. In, re Steele, 6%. 

Even conceding the disqualification of a justice of the peace because of the 
fee system, the judgment of such justice in a criminal prosecution would be 
voidable and not void, and therefore such judgment would stand until i ts 
invalidity is declared in a proper proceeding for that  purpose, and it  cannot 
be collaterally attacked or challenged on habeus corpus. Ibid. 

Defendant pleaded guilty in a prosecution before a justice of the peace. 
Thereafter, while serving sentence, he filed petition for writ of habeas corpus 
on the ground that the justice trying him was disqualified because of the fee 
system. Held: Even conceding the disqualification of the justice, the judgment 
was not roid but was'voidable, and the failure of defendant to raise objection 
a t  the trial constitutes a ~ ~ a i v e r  and estops him from thereafter urging the 
point as  a defect in the proceeding, and the writ of habeas corpus should have 
been dismissed. Ibid. 

LABORERS'  AND MATERIALMEX'S L IENS.  

5 Sa. Notice and Filing of Claim. 
In order for a material furnisher to hold the owner liable he must show that 

the owner was notified by him or by the contractor of his claim before the 
owner completed payment to the contractor. C. S., 2439, 2440. Pumps, Inc., v. 
lVoolworth Co., 499. 

§ 5b. Form and  Requisites of Notice. 
Notice to the owner of a materialman's claim must specify the material 

furnished, the time it  was furnished, and the amount due and unpaid, so as  to 
put the owner on notice that such an amount is demanded. Pumps, Znc., v. 
Woolworth Co., 499. 

Where the owner of a building lets a contract on a cost plus basis, material- 
men's invoices submitted to the owner from time to time so that the owner 
might check the cost of material and compute the percentage due the con- 
tractor, are insufficient to  constitute statutory notice of a materialman's claim 
for such materials. Ibid. 



912 ANALYTICAL INDEX. 

L A B O R E R S '  A N D  M A T E R I A L M E N ' S  LIEKS-Continued. 

Where the owner of a building lets a contract on EL cost plus basis, state- 
ments made by the contractor to the owner of the cost of labor and materials 
used, submitted for the purpose of disclosing the amount due by the owner to  
the contractor, a re  insufficient to constitute the statutory notice of the claim 
of a material furnisher, since the owner would be liable to the contractor for 
materials furnished only in  the event the contractor had paid for such mate- 
rials and therefore the contractor's statements would tend to lead the owner 
to believe that the materials had been paid for rather than that any amount 
\vns due the material furnisher. Zbid. 

§ 6. Claims Against Owner Directly. 
Where a material furnisher elects to file n d c e  of lien on the theory that 

the material was furnished to a subcontractor, he is estopped under the doc- 
trine of election of remedies from thereafter asserting that such material was 
sold directly to the owner. Pumps,  Inc., v.  Woolworth Go., 499. 

L A N D L O R D  AIL'I) T E N A N T .  

8 11. Liability of Landlord for  Injuries from Unsafe o r  Defective Condi- 
tions. 

Evidence that  defendant landlord maintained a shelter or roof extending 
from the front wall of his building, that  a t  one end of the building the projec- 
tion was 68 inches from the ground, that plaintiff struck his head against the 
shelter or roof while walking on a clear sunshiny day, with conflicting evidence 
as  to whether the projection extended over a portion of the sidewalk, is held to 
take the case to the jury upon the theory of the landlord's liability to  injured 
third persons when he knowingly demises the premises in a state of nuisance 
or authorizes a wrong. Childress v. Lawrence,  195. 

L A R C E N Y .  
§ 10. Punishment. 

A sentence of defendant to be confined in the common jail of the county for 
R period of 12 months, and assigned to work the public roads, upon defend- 
ant's plea of nolo contendere to a charge of stealing an automobile of the value 
of $325.00, is  not excessive. C. S., 4249, 4251. 8. v. Parker,  416. 

L I B E L  A N D  S L A N D E R .  

§ 2. Words Actionable P e r  Se. 
A statement inferring that  an innocent woman was guilty of incontinence 

and that her children a re  illegitimate is libelous. C. 13., 2432. Harshaw v. 
Harshaw, 145. 

8 5. Publication. 
The filing of answers in the Superior Court constitutes a publication of 

defamatory statements contained therein. Harshaw v. Harshaw,  145. 

§ 7c.  Absolute Privilege. 
As  a general rule, pleadings are  privileged when pertinent and relevant to  

the subject under judicial inquiry, however false and malicious the defamatory 
statements may be. Harshaw v. Harshaw,  145. 

When libelous matter alleged in answer is not available a s  defense because 
of estoppel by judgment, such matter is  not privileged. j'bid. 
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6. Continuing and  Separable Trespass. 
Allegations that a drainage district failed to  cause a canal to follow the 

channel of a creek as  originally planned and stopped the canal on the lands 
of the plaintiff, and failed to keep the mouth of the channel properly cleared 
out, resulting in plaintiff's land being flooded, commencing immediately after 
the canal was finished and continuing practically every year thereafter, states 
a cause of action for continuing trespass, and the right of action for damages 
to crops for all the years is barred after the lapse of three years from the 
original trespass. C. S., 441 (3). Daaenport v. Drainage District, 237. 

5 9. Fiduciary Relationships a s  Affecting Running of Statute. 
I n  this action by a trustor to compel an accounting of the proceeds of sale 

by a trustee, the question of the statute of limitations was properly submitted 
to the jury under authority of Efird v. Sikes, 206 N .  C.. 560. Garrett c. 
Stadiem, 654. 

?fj 10. Death a n d  Administration. 
When judgment debtor dies within 10 years of rendition of judgment and 

administrator is  appointed within 10 years of death, claim on judgment filed 
within one year of appointment is not barred. Rodman v. Stillman, 381. 

?fj l l c .  Institution of Action-Subsequent Part,ies. 
Suit to foreclose a duly registered deed of trust was instituted prior to the 

bar of the statute, C. S., 437, against the trustee, the cestuis and the assigns of 
the cestvis. While the suit was pending, the assigns of the cestuis sold the 
property, and upon discovering the transfer, plaintiff had the purchasers made 
parties. At the time they were made parties the ten-year period prescribed 
by statute had expired. Held: The purchasers during the pendency of the fore- 
closure suit were chargeable with notice thereof and acquired only that interest 
which their grantors then had, and therefore they cannot assert the bar of the 
statute. Ins. Co. v. Knom, 725. 

?fj 1%. Effect of P a r t  Payment. 
Each payment made upon a current account starts the running of the statute 

of limitations anew a s  to all items not barred a t  the time of payment, and 
therefore when there have been successive payments within three years prior 
to the institution of action and the first such payment is made before any item 
of the account is barred. none of the items is barred, and an instruction that 
all items entered more than three years prior to the last payment are  barred 
is erroneous. Furthermore, in this case, plaintiff offered evidence sufficient 
to be submitted to the jury that the account sued upon is an account stated 
and not an account current. ~ i t t ' l e  2;. Shores, 429. 

LIS PENDENS 

?fj 1. Sature ,  Application and Effect of Statutes. 
The sole object of lis pendens is to keep the subject of action i n  custodia 

legis and to give notice to subsequent purchasers. Ins. Go. v. Knom, 725. 
Li.9 pendens and registration each have the purpose of giving constructive 

notice by record, and the statutes, C. S., 501, 3309, must be construed i n  pari 
m a t ~ r i a ,  and while the lis pendens statutes do not affect the registration laws, 
the converse is not true. Ibid. 

Lis pendens statutes are  not applicable to suits to foreclose duly registered 
mortgages or deeds of trust. Ibid. 
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LOST OR DESTROYED INSTRUMI3NTS. 

$ 8. Competency of Evidence to Establish. 
Testimony of an illiterate witness a s  to the contents of the instrument in 

question a s  gathered by the witness from the reading: of the instrument by 
another is hearsay and is  incompetent to prove the contents of the alleged lost 
instrument. Teague 8. Wilson, 241. 

MALICIOUS PROSECUTION. 

2. Valid Process. 
A warrant charging that  the payee of a check unlamfully, willfully, and 

feloniously endorsed same and received the proceeds without the knowledge of 
the prosecuting witness and without accounting to him, does not charge any 
crim'e known to the law in this State, and therefore cannot be made the basis 
of an action for malicious prosecution, since malicious prosecution must be 
founded upon legal process maintained maliciot~sly and without probable cause. 
I'arrish u. Heu-itt,  708. 

Plaintiff alleged that he was held to the Superior Court and imprisoned 
upon a warrant issued by a justice of the peace, and that the bill of indictment 
based on the charge in the warrant was returned not :I  true bill. Held: The 
warrant failing to  charge a crime, plaintiff cannot contend that  the bill of 
indictment will support his action for malicious prosecution, since i t  was not 
alleged, and could not have been alleged, that plaintiff was imprisoned by 
virtue of the bill of indictment which was returned not a true bill. Ibid. 

MASTER AND SERT'AXT. 

I. T h e  Rela t ion  
4a. Distinction between Employees a n d  

Independent  Contractors.  G r a h a m  
v. Wall ,  8 4 ;  E v a n s  v. Rockingham 
Homes, 263; Pumps ,  Inc. ,  v. Wool- 
wor th  Co., 499. 

11. Compensation of Employee  
9. Remedies aga ins t  Employer.  Wishon 

v. Weaving  Co., 420. 
111. Employer 's  Liabil i ty f o r  In jur ies  t o  

Employee  
14b. Simple Tools. Lee v. Roberson. 61. 
19. Contributory Negligence of Employee.  

Lee v. Roberson, 61. 
IV. Liabil i ty f o r  In jur ies  t o  T h i r d  P e r -  

sons 
21b Course of Employment .  S m i t h  v. 

Moore. 166; H a m m o n d  v. Eckerd's .  

Hosiery Mills. 246; Gassaway v. 
Gassawav & Omen. Inc.. 694. 

g. Causal ~ b n n e c t i o n  between Acci- 
d e n t  and  InJury .  Blevins v. 
T ~ P P  1 x 6  - ~ .- , 

41. R i g h t s  of Employer,  Insurer  a n d  E m -  
ployee aga ins t  Thi rd  Person Tor t -  
Feasor.  Hillson v. Davis, 380; Whi te-  
head  & Anderson. Inc. ,  v. Branch .  
507. 

45b. Employees a n d  Risks  Covered by 
Compensation I n s u r a n c e  P o l i c y .  
Miller v. Caudle. 308. 

52b. Evidence and Burden  of Proof in 
Hear ings  hefore Indus t r ia l  Commis- 
sion. M a l l ~ r d  v. Bohannon,  536. 

53c. Enforc ing  P a y m e n t  of Award  when 
Emulover  Fa i l s  to  KeeD Policv of 

596. 
32a. Liabil i ty of Principal for In jur ies  

in P e r f o r m a n r e  of W o r k  hv Inde-  
pendent-C'ontractor. ~ v a &  : .  Rock- 
i n g h a m  Homes ,  253. 

22b. Liabil i ty when Same Employees a r e  
Employed by Two Employers.  Mc- 
C a r t h a  v. Ice Co., 3G7. 

\'XI. Workmen 's  Comnensation Act  

b: ~ n d e p e n d e n t  Contractors.  G r a -  
h a m  v. Wall ,  84. 

c. Residents I n j u r e d  outside of 
S ta te .  Mallard v. Bohannon. 536. 

e. Executives.  Gassaway v. Gassa-  
way & Owen, I n c .  694. 

40. In jur ies  Compensable. 
b. Diseases. Blalock v.  Xinera l  

Products  Cn . 817 
d. w h e t h e r  I n j u r y  Resul t s  f r o m  

"Accident." ,Robbins v. Hosiery 
,Mills, 246. 

e. W h e t h e r  Accident "Arises o u t  of 
t h e  Employment." Robbins v. 

rompensa t ion  insurance in Effect. 
Bvrd  v. J r h n s o n .  1 8 4 .  

55d. ~ k v i e w  of Awards  o f ~ ~ n d u s t r i a l  t o m -  
mission. G r a h a m  v. Wall ,  '84; Blev- 
ins  v. Teer ,  135; Xiller  v. Caudle,  
308; Blalock v. Mineral Products  
Co., 817; Mallard v. Bohannon,  536. 

55g. Determinat ion  a n d  Disposition of 
A ~ D e a l s  f r r ~ m  Indus t r ia l  Commission. 
~ i d v i n s  v. Teer. 135. 

VIII. Unemployment Compensation Act  
57. Business Subjec t  to  Unemployment 

Compensation Act. I n  r e  Mitchell, 
65. 

8 2 .  Appeals f r o m  Unemployment Com- 
uensation Commission. In  r e  Mitchell. 
65. 

1H. F e d e r a l  F a i r  L a b o r  S t a n d a r d s  A c t  
l i3. Validity a n d  Construction. Crompton 

v. Baker .  52. 
l i4 .  Businesses s u b j e c t  to  t h e  Act. Cromp- 

ton v. Baker ,  52. 
65. Employees within Coverage of t h e  

Act. C r o m ~ t o n  v .  Baker ,  62; H a r t  v. 
Gregory. 180 
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$j 4a. Distinction Between Eniployees and  Independent Contractors. 
An independent contractor is  one who contracts to  do a piece of work accorh- 

ing to'his own judgment and methods with the right to employ and direct the 
action of his workmen, and who is  responsible to his principal solely a s  to the 
results of the work. Graham v. Wall, M. 

The contract in this case under which the contractor agreed to install plumb- 
ing in certain specified dwellings a t  a stipulated sum per house, is held to 
create the relationship of principal and independent contractor a s  a matter 
of law. Evans v. Rockingham Homes, 253. 

A contract under which a plumber contracts to  install certain fixtures in  
accord with plans and specifications furnished by the owner, and the owner 
agrees to pay the cost of labor and materials plus a percentage of the cost a s  
compensation to the plumber, the work to be performed by the employees of 
the plumber, establishes the relationship of principal and independent con- 
tractor between the parties. Pumps, Znc., v.  Woolworth Co., 499. 

Where the owner agrees to pay the cost of labor and materials used in the 
project plus a fixed percentage of such cost a s  compensation to the contractor, 
the fact that the basis of the contractor's compensation is  the cost of materials 
and labor instead of a fixed sum does not have the effect of converting the 
status of the contractor from an independent contractor to an employee. Ibid. 

Since the owner is directly interested in the cost of materials used by a con- 
tractor under a contract obligating the owner to pay the cost plus a percentage 
of the cost a s  compensation to the contractor, the owner's inquiry concerning 
and its objection to the amount charged for certain materials us5d in the 
project is not evidence of any supervision or control over the manner and 
method of doing the work. Ibid. 

An independent contractor is  not converted into an employee by reason of 
the fact that the owner or proprietor reserves the right to have its architect 
or agent supervise the work to the extent of seeing that  i t  is done pursuant; to 
the terms of the contract. Ibid. 

8 9. Wages and  Remuneration. 
Plaintiff instituted this suit to recover the difference between the amount of 

wages paid and the amount claimed to be due by plaintiff under the terms of a 
contract between the employer and the labor union recognized by it  as  sole 
bargaining agent. The agreement alleged stipulated that i t  was between the 
employer and employees paid on a n  hourly or piecework basis. Held: I t  a p  
pearing upon the face of the complaint that plaintiff ~ v a s  employed on a weekly 
basis, defendant's demurrer to the complaint was properly sustained. Wishon 
v. Weaving Co., 420. 

§ 14b. Simple Tools. 
Plaintiff was injured  hen his hand came into contact with blades of an 

electric sausage grinder he was operating in the course of his employment. 
Plaintiff's evidence was to the effect that  he had had no previous experience 
with a n  electric machine and that he was not furnished a mallet with which 
to push the meat through if the meat did not feed through by itself. Held: 
The evidence, though contradicted by defendant's evidence, precludes a non- 
suit upon the simple tool doctrine relied on by defendant. Lee v. Roberaon, 61. 

8 19. Contributory Negligence of Employee. 
Where i t  is  admitted that  defendant employer had a sufTicient number of 

employees to bring him under the Workmen's Compensation Act, but that 



916 ANALYTICAL INDEX. 

MASTER AND SERVANT-Continued. 

he had elected not to do so, the defense of contributory negligence is properly 
eicluded. Michie's Code, 8081 ( v ) .  Lee v. Roberson, 61. 

9 21b. Course of Employment: Scope of Authority. 
In  order for the doctrine of respondeat superior to apply it must be made 

to appear that the relationship of master and servant existed between the 
wrongdoer and the person sought to be charged, and that the particular act in 
which the employee was engaged a t  the time was wit'hin the scope of his em- 
ployment and was being performed in furtherance of his master's business, 
and proof of general employment alone is not sufflcient. Smith v. Hoore, 165. 

In  determining the liability of a principal or master for injury to third per- 
sons, the intent of the agent or servant to  benefit the employer or protect his 
property is not relevant, the criteria being whether the agent or servant in- 
flicted the injury while acting in the course of his employment or scope of his 
authority, express or implied, in which event the superior is liable for malicious 
injury, including false arrest, imprisonment, and slander, a s  well a s  injuries 
negligently inflicted. Hamwwnd v. Eckerd's, 596. 

Store owner held not liable for slander or false arrest of customer caused 
by clerk, who followed customer outside store after goods were supposed to 
have been stolen, since clerk's actions were in  vindicskion of law and not in  
furtherance of master's business. Ibid. 

§ 22a. Liability of Principal for Injuries in Performance of Work by 
Independent Contractor. 

In order for the principal to be liable to third persons injured in the per- 
formance of work by a n  independent contractor i t  is, not required that the 
work involve major hazards within the rule of the principal's liability to 
employees of the independent contractor, but the principal is  liable to third 
persons not only if the work is inherently and intrinsically dangerous, but also 
if the injuries result from dangerous conditions inherently created in the 
ordinary progress of the work, a s  distinguished from dangers collaterally 
created by the negligence of the contractor, from which, under the circum- 
stances of each particular case, injury to the public may be reasonably fore- 
seen unless due precautions a re  taken. Evans v. Rockingham Homes, 253. 

Whether conditions naturally created in the progress of the work are  such 
a s  to create a hazard to the public unless precautions a re  taken, is affected to 
a large extent by the surrounding circumstances anti the conditions under 
which the work is to be dcne, since a condition which (ordinarily might not be 
hazardous might become so when existing in a thickly populated section in 
which many children live. Ibid. 

Principal held liable for injuries to child received when she fell into ditch 
which had been dug and left open by independent contractor in thickly popu- 
lated district. Ibid. 

The duty of a principal to see that proper precautions are taken to avoid 
likelihood of injury to the public from conditions inherently created in the 
performance of work by an independent contractor, is a duty owed to the 
public, and therefore whether the person injured is a licensee or trespasser, 
although germane in ascertaining the liability of the owner of the premises, is 
immaterial in determining the liability of the principal. Ibid. 

The duty of a principal to see that proper precautions are  taken to avoid 
likelihood of injury to the public from conditions created in the performance 
of work by an independent contractor is a nondelegab1,e duty imposed by law 
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upon the principal, and he is directly liable to the person injured a s  a result 
of his negligent failure to perform such duty, and may be held responsible not- 
withstanding that nonsuit is taken as  to the contractor. Ibid. 

Where the evidence shows the contract of employment created the relation- 
ship of principal and independent contractor as  a matter of law, it is error 
for the court to submit an issue as  to whether that  relationship existed, and 
charge in  effect that  the relationship of principal and independent contractor 
would not exist if defendant failed to establish that the work did not fall 
within the esceptions to the general rule of nonliability. IbZd. 

Where the evidence establishes that the relationship of principal and inde- 
pendent contractor existed as  a matter of law, and the principal is  sought to 
be held lial?le upon an excepticn to the general rule of nonliability, i t  is error 
for the court to charge the jury upon the theory of the principal's liability a s  
a n  employer upon the doctrine of respondeat superibr. Ibicl. 

g M b .  Liability When Same Employees Are Employed by Two Employers. 
An ice company and a coal company had common employees, but the busi- 

ness of each was well defined, and they agreed that  each should not be liable 
for loss to the other for death or injuries to the employees or customers of the 
other. A customer was injured by negligence of employees in delivering coal. 
The ice company had exclusive right to deliver coal. Held: The ice company 
was solely responsible. McCmtha v. Ice Co., 367. 

g 39b. Independent Contractors a s  Affecting Rights Under Compensation 
Act. 

Evidence held sufficient to support finding that claimant's superior was 
foreman and not inde~endent  contractor, and that therefore claimant was 
employee of main contractor within of Workmen's Compensation Act. 
Graham v.  Wall, 84. 

§ 89c. ApplicabiIity t o  Accidents Occurring Outside State. 
Where claimant established that  residence of employee was in this State, 

contract was made here, and that employer's place of business is in North 
Carolina, burden is  on defendants to show that  contract of employment was 
for services exclusively outside of State, and evidence in this case held suffi- 
cient to meet burden. Mallard v.  Bohannon, 536. 

g 89e. Executives a s  "Employees" Within Coverage of Act. 
An executive officer, in his capacity as  such, is not a n  employee within the 

meaning of the Workmen's Compensation Act, but is a n  employee within the 
coverage of the Act while engaged in manual labor or work of a n  ordinary 
employee when performed by him a s  a part of his duties. Gassoway v. Gaaaa- 
way L Owen, Inc., 694. 

The fact that an executive officer performs desultory, disconnected and infre- 
quent acts of manual labor is insufllcient to constitute him a n  employee within 
the coverage of the Compensation Act, nor is the mere fact of injury while 
performing such labor sufEcient, but i t  must be made to appear that  the per- 
formance of such labor was a part of his duties. I b i d .  

The fact that an executive officer is injured during his working hours raises 
no inference that a t  the time of the injury he was acting in the discharge of 
his duties a s  a n  employee rather than a s  an executive. Ibid. 

Ch. 150, Public Laws 1935, amending sec. 14 (b )  of the Compensation Act, 
which provides that  proof that the employer obtained insurance and Bled 
claim should be p r i m  facie evidence that  the employer and employee have 
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elected to he bound by the Act does not have the effect of raising a presumption 
that an executive officer injured in the course of his duties was a t  the time 
engaged in the duties of a n  employee rather than those of an executive. Ibid. 

The evidence tended to show that  an executive officer of a company engaged 
in the contracting business was fatally injured in an automobile accident. 
Claimant's evidence raised surmises or inferences that  a t  the time of the acci- 
dent the officer was on his way to another city to negolziate a contract, to give 
estimates of costs, to fix prices, and to bind the company by contract. Held: 
The inferences a re  to the effect that  the officer was engaged in his duties a s  an 
executive and not in the discharge of duties of an ordinary employee or work- 
man. I b M .  

g 40b. Diseases. 
Award of compensation for silicosis upheld. Blalock v. Nineral Products 

Co., 817. 

§ 40d. Whether  Injury Results f rom "Accident." 
A fall is in itself a n  unusual and unforeseen occurrence constituting an 

"accident" within the meaning of the Workmen's Compensation Act, and evi- 
dence of any unusual or untoward condition or occurrence causing the fall  is  
not required. Robbins v. Hosiery Mills, 246. 

g 40e. Whether  Accident "Arises Out  of the  Employment." 
Evidence that a n  employee, while reaching up  to a rack in the course of her 

employment, for some undisclosed reason lost her balame and fell, is sufficient 
to sustain the finding of the Industrial Commission that  the accident arose 
out of the employment. Robbins v. Hosiery Mills, 246. 

Where the cause of a n  accident is unexplained but the accident is a natural 
and probable result of a risk of the employment, the finding of the Industrial 
Commission that the accident arose out of the employment will be sustained; 
but where the cause of the accident is known and such cause is  independent 
of, unrelated to, and apart  from the employment, and results from a hazard 
to which others are  equally exposed, compensation will not be allowed. IMd. 

Evidence that a n  executive officer, during his working hours, was injured in 
a n  automobile accident while driving a car furnished him by the corporation, 
urh:ch he used for business and pleasure, without competent evidence that  he 
was then engaged in duties pertaining to his employment, is  insufficient t o  show 
that the injury was a natural and probable result of a risk incident to the 
employment and arose out of and in the course of his work a s  an employee, 
CJassazm?/ c. Gassaway & Owen, Inc., 694. 

§ 40g. Causal Connection Between Accident and  Injury. 
In  this proceeding before the Industrial Commission plaintiff's evidence was 

to the effect that he felt a sharp pain while carrying a heavy load in the course 
of his employment. There was expert opinion evidence that  claimant has 
tuberculosis of the spine and arthritis of the lumbar spine, that  the arthritis 
had existed prior to the accident, with no opinion as  to the inception of the 
tuberculosis, with further medical expert testimony that the conditions were 
not the result of a n  accident, although they might have been aggravated by a 
quick jerk or definite strain. Held: The finding of the Ihdustrial Commission 
upon the evidence that  claimant did not sustain his injury a s  a result of an 
accident occurring in the course of ihs employment is  c+onclusive. Blevins v. 
Teer, 135. 
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§ 44. Rights of Employer, Insurer  and Employee Against T h M  Person 
Tort-Feasor. 

Under the North Carolina Workmen's Compensation Act the insurance car- 
rier who has paid compensation to an injured employee for which the em- 
ployer was liable under the Act may maintain an action against a third person 
upon allegations that the negligence of such third person caused the injury, 
sec. 11, ch. 120, Public Laws 1929, a s  amended, Michie's Code, 8081 ( r ) ,  but 
the rights and liabilities of such third person are  in nowise affected by the Act. 
Hinson v. Davis, 380. 

Accord between employer and third person does not bar insurance carrier 
from bringing action in name of employee against such third person. Ibid. 

Under the amendment of the Workmen's Compensation Act by ch. 449, 
Public Laws 1933, an injured employee may pursue his remedies against the 
employer under the Act and also maintain action against the third person 
whose tortious act caused his injury. Whitehead & Anderaon, Im., v. Branch, 
507. 

An employee was fatally injured in an accident caused by the negligence of 
a third person. The employee's administrator recovered judgment in an action 
for wrongful death against such third person. Thereafter the employer and 
the insurance carrier, which had paid the compensation to the dependents of 
the employee, instituted this action in their own names against the third person 
tort-feasor to recover for the wrongful death. Held: Defendant's motion to 
dismiss was properly allowed, since, notwithstanding that the administrator's 
action was instituted within s i r  months from date of death, defendants, having 
paid the judgment for wrongful death obtained by the administrator, were 
relieved of all further liability on said cause of action, either to the adminis- 
trator or to  those claiming a subrogated right to recover therefor under the 
provisions of the Compensation Act. Ibid. 

§ 45b. Employees and  Risks Covered by Compensation Insurance Policies. 
If the language of a policy of Workmen's Compensation insurance is am- 

biguous, the uncertainty and doubt will be resolved in favor of insured and 
the policy construed against insurer who selected its language. NtlZer v. 
Caudle, 308. 

Evidence held to  sustain finding that  quarry operations were incidental to 
trucking business and that policy covered blacksmith engaged in duties related 
to both businesses. Ibid. 

8 52b. Evidence and Burden of Proof i n  Hearing Before Commission. 
Where claimant establishes the jurisdictional facts that the contract of 

employment was made in this State, that  the employer's place of business is 
in this State, and that the residence of the employee is within this State, the 
burden is upon the employer and the insurance carrier to show that  the con- 
tract of employment was expressly for service exclusively outside the State 
and thus bring themselves within the proviso of the Act. Michie's N. C .  Code, 
8081 ( r r )  . Mallard v. Bohannon, 536. 

§ 53c. Enforcing Payment of Award When Employer Fai ls  t o  Keep Policy 
of Compensation Insurance in  Effect. 

Claimants instituted this civil action alleging that the Industrial Commis- 
sion had awarded them compensation in a stipulated sum, that  defendant 
employer had failed and neglected to  keep in effect a policy of compensation 
insurance and had failed to qualify a s  a self-insurer, and that defendant was 
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disposing of and removing all his property from the !State. Plaintiff prayed 
that a writ of attachment issue against defendant's property. I t  appeared 
that the award of the Industrial Commission was entered 24 March, 1941. 
Held: The provisions of ch. 352, Public Laws 1941, in force from its ratifica- 
tion on 15 March, 1941, are available to claimants, and defendant's exception 
to the refusal of the court to vacate the writ of attachment theretofore issued 
in the cause is without error. Byrd v. Johnson, 184. 

55d. Review of Awards of Industrial Commissio~~.  
The findings of fact of the Industrial Commission, when supported by com- 

petent evidence, a re  conclusive upon the courts on appeal. Graham v. Wall, 84. 
The jurisdiction of the Superior Court on appeal from the Industrial Com- 

mission is  limited to questions of law or legal inference, the findings of fact 
of tho Industrial Commission being conclusive. Blevins v. Teer, 135; MiJler v. 
Caudle, 308; BLaloclc v. Mineral Products Co., 817. 

Under the Workmen's Compensation Act the Industrial Commission is  given 
the duty and the exclusive authority to  find facts relative to  controverted 
claims, and, with the exception of jurisdictional facts, i ts  findings supported 
by competent evidence a re  conclusive and binding upon the courts. Mallard 
v.  Bohannan, 536. 

Where there is sufflcient competent evidence to sustain a finding of the In- 
dustrial Commission, the admission of other evidence. even if incompetent, 
cannot be held prejudicial, since a finding supported by sufflcient competent 
evidence is  conclusive. Ibid. 

§ 55g. Determination and  Disposition of Appeals f rom Industrial Com- 
mission. 

The Superior Court has  no discretionary power to remand the cause t o  the 
Industrial Commission for further or more complete Endings of fact when 
the award of t h e  Commission is supported by findings of fact made upon 
competent evidence. Blesim u. Teer, 135. 

8 57. Businesses Subject t o  LTnemployment Compens:ation Act. 
Where a partnership and a later formed corporation are controlled by the 

same parties but the businesses a re  wholly unrelated srnd a re  kept separate 
and distinct a s  to location, finance and employment, and the work required of 
the employees of the two concerns are  not of the same character, the two con- 
cerns do not constitute a single employing unit, and, neither concern having 
in its employ a s  many a s  eight employees, neither is  subject to the Unemploy- 
ment Compensation Act. In  re Mitchell, 65. 

§ 62. Appeal from Unemployment Compensation Commission. 
The Unemployment Compensation Commission is not entitled to appeal from 

judgment of the Superior Court, entered in a proceeding by a n  employee for 
compensation, that defendant employer does not come within the purview of 
the Compensation Act, and that therefore claimant is  not entitled to Unem- 
ployment Compensation Insurance. If the Commission desires to have the 
liability of the employer for unemployment compensation contributions judici- 
ally determined on its contentions that the employer and another concern con- 
trolled by the same interests constituted but a single employing unit, i t  must 
follow the procedure prescribed by sec. 8 (m), ch. 27, Putllic Laws 1939. In re 
Mitchell, 65. 
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MORTGAGES. 

8 2a. Equitable Mortgages. 
When a debtor conveys land to a creditor by a deed absolute in form and 

a t  the same time gives a note or otherwise obligates himself to pay the debt, 
nud the creditor agrees to reconvey upon the payment of the debt, the trans- 
action is a mortgage, but if, under the terms of the agreement, the debtor does 
not obligate himself to pay the debt and take a reconveyance, the transaction 
does not constitute a mortgage unless the debt continues to exist after the 
esecution of the deed and the parties intend the deed to be security for the 
debt, and the party asserting that the deed constitutes a n  equitable mortgage 
must establish the intention that  the deed should constitute security for the 
debt by proof of facts and circumstances de hors the deed inconsistent with 
the idea of an absolute conveyance. Ferguson v. Blanchard, 1. 

Deed from trustors to cestui with contemporaneous contract by cestui to 
reconvey held not mortgage as matter of Iaw, the deed of trust being canceled 
and trustors not being under duty to pay debt and take reconveyance; and 
evidence supported finding of referee that parties did not intend transaction 
as  security for debt. Ibid. 

§ 9, Part ies  and  Debts Secured. 
Deed of trust in this case is construed as  a matter of law to cover only $450 

note and not $970 note recited in premises. Garrett v. Stadiem, 654. 

§ 24. Transfer of Equity t o  Mortgagee o r  Cestui. 
The relationship between the trustor and the cestui  que 'trust is not such as  

to render an absolute conveyance of the land by the trustor to the cestui que 
trust  after default in the payment of the notes secured by the deed of trust, 
presumptively fraudulent in law. Ferguson v. Blanchard, 1. 

§ 28. Form, Methods and  Validity of Cancellation. 
Where the cestui executes without fraudulent inducement a n  instrument in  

which she agrees to the cancellation of the deed of trust, she may not there- 
after contend that  the trustee was without authority to cancel the deed of trust, 
since she cannot complain that  the trustee did that  which she herself had 
agreed to. Wil l iams c. Williams, 806. 

Possession of the papers by the trustee raises a presumption of his authority 
to cancel the deed of trust of record. C. S., 2594. Ibid. 

§ 30a. Right  t o  Foreclose and  Defenses i n  General. 
Judgment for trustor in action to enjoin confirmation of foreclosure of pur- 

chase money mortgage on ground that trustor was entitled to credits on mort- 
gage notes for services rendered does not bar subsequent action to enjoin fore- 
closnre on ground that  trustor was entitled to credit for shortage in acreage 
of land sold. Jefferson t,. Sales Corp., 76. 

8 31b. Part ies  to  Foreclosure by Action. 
A proceeding under C. S.. 994, to  obtain a "decree" of the court directing a n  

infant trustee to convey the property to the purchaser a t  the foreclosure sale 
is an action in the nature of an equitable proceeding to foreclose the deed of 
trust, and, in the light of the history of the enactment and the doctrine that 
e q u i t ~  will not deprive a party of his property without a hearing, together 
with the statutory provisions relating to parties, C. S., 446, 456, 460, and the 
rule that all parties having an interest in the equity of redemption should be 
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9 63. Validity a n d  Construction of Fair Labor Standards Act i n  General. 
Fair I ~ b o r  Standards Act is  valid exercise of congressional power over 

interstate commerce. C r m p t o n  v. Baker, 52. 
Act must be liberally construed. Ibid. 

8 64. Businesses Subject t o  Fair Labor Standards Act. 

Employer processing goods for intrastate commerce and other goods for sale 
in interstate commerce is subject to Fair Labor Standards Act. Crompton v. 
Baker, 52. 

§ 65. Employees Within Coverage of F a i r  U b o r  Standards Act. 

Defendant employer, in the regular course of his business, slaughtered ani- 
mals and sold meat products to wholesale dealers within the State, and also 
obtained grease from the offal of the animals by cooking in vats or tanks, and 
sold the tank grease and green hides to dealers who shipped same out of the 
State with knowledge on the part of the defendant that  these products would 
be transported in interstate commerce. Plaintiff employee was employed as  
night watchman and night engineer and, in the course of his duties, Ared the 
furnace, maintained the heat under the grease tanks, cooked the products, 
checked the hides and kept up the refrigeration a s  well a s  counted and checked- 
in the animals received during the night. Held: The facts dis1:losed by the 
record, considered in the light most favorable to the plaintiff, discloses that he 
was an employee within coverage of Fair  Labor Standards Act. Crompton 
v. Baker, 52. 

Claimant was employed a s  a night watchman a t  a lumber mill producing 
goods for interstate commerce. The evidence was contradictory :is to whether 
he was required to keep water in the boilers a s  a part of the regular duties of 
his employment. Held: An ordinary night watchman is not a n  employee en- 
gaged in the production of goods for interstate commerce within the coverage 
of the Federal Fair Labor Standards Act and the court did not commit error 
in  charging the jury that the burden was on claimant to prove by the greater 
weight of the evidence that  he put water in the boilers in addition to his 
regular duties as  night watchman in order for him to be entitled to the bene- 
fits of the Act. 29 U. S. C. A., sec. 203 ( j ) ,  sec. 3 ( j ) .  Har t  v. Gregory, 180. 

MONEY RECEIVED. 

$j 1. Nature and  Essentials of Right  of Action. 

A party paying money with fulk knowledge of all the facts may not recover 
it. Williams v. McLean. 504. 

MONOPOLIES. 

g 2. Agreements and  Combinations Unlawful. 

A complaint alleging that  defendants conspired and agreed not to sell plain- 
tiff ice, and that as  a result thereof plaintiff's business was ruined, fails to 
state a cause of action, and defendants' demurrer thereto should have been 
sustained, C. S., 2559, et ssq., not being applicable. Lineberger v Ice Co., 444. 
See, also, McNeill v. Hall, 73. 
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parties to a proceeding for foreclosure, i t  i s  held that the trustors are  neces- 
sary parties to an action instituted by the purchaser a t  the foreclosure sale to  
obtain authority for the infant trustee to execute deed. Riddick v .  Davis,  120. 

g! 33. Resales. 
Where a commissioner, appointed to hold a foreclosure sale, advertises and 

sells the property in conformity with the order, but reports that  the Iast and 
highest bid is less than the value of the property and recommends a resale, 
and the clerk orders a resale, the judge of the Superior Court, upon the appeal 
of one of the trustees from the order of the clerk, has jurisdiction to hear and 
determine the matter and order a resale a t  chambers while holding a criminal 
term of court in the county. Michie's N. C. Code, 598, 637. Harris8 v. Hughes, 
473. 

When the court orders a resale of property sold under foreclosure, the order 
should require notice of the resale to be published in a newspaper once a week 
for four successive weeks, and when the order requires such publication once 
a week for two successive weeks the order will be modified upon appeal. Ibid. 

8 36. Deficiency and Personal Liability. 
Ch. 36, Public Laws 1933, Michie's Code, 2593 ( f ) ,  providing that the mort- 

gagee or trustee or holder of notes for balance of the purchase price of real 
property, executed after the effective date of the statute, "shall not be entitled 
to a deficiency judgment" operates to deprive our courts of jurisdiction to enter 
the deficiency judgments proscribed, and the statute applies to all such defi- 
ciency judgments, including those predicated upon notes secured by mortgages 
or deeds of trust executed in another state upon realty lying therein. Bul- 
lington v. Angel, 18. 

Deficiency judgment obtained in Pennsylvania on warrant of attorney must 
be given full faith and credit by our courts. Land Bank 9. Garman, 585. 

8 37. Disposition of Proceeds and  Liability of Trustee. 
This action was instituted by trustors against the trustee to compel a n  ac- 

counting. As a matter of legal construction the effect of the instrument was 
to secure the cestui from loss by reason of his signing a s  surety a $450 note 
esecuted by trustors, and did not cover a $970 note recited in  the premises. 
Held: Since the trustee had no authority to apply the proceeds of sale to the 
satisfaction of the $970 note, whether testimony by the male trustor tending 
to show that the execution of the $970 note was procured by fraud is incompe- 
tent under C. S., 1795, need not be considered, since upon the facts, i ts  admis- 
sion, if error, would be harmless. Garrett 2;. Stadiem, 654. 

8 39f. Actions to  Set Aside  orec closure. 
Where the trustors a re  not made parties to a n  action by the purchaser a t  

the foreclosure sale to obtain authority for the infant trustee to execute deed, 
they are not bound by the decree directing the infant to execute deed, and their 
equity of redemption is not extinguished. thereby and they may redeem the 
land as  against the purchaser a t  the sale or the transferee of the purchaser. 
Riddick v .  Davis, 120. 

Under the laws of the State of Pennsylvania, the mere inadequacy of the 
purchase price a t  the foreclosure sale of a mortgage does not entitle the mort- 
gagors to upset the foreclosure after the sheriff's deed to the purchaser has 
been acknowledged, delivered and recorded. Land Ralzk v. Oarman, 585. 
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MUNICIPAL CORPORATIONS. 

I. Creation, Alteration and Existence Perneil  v. Henderson, 79 .  
3.  Terr i tor ia l  E x t e n t  a n d  Annexation.  V. Municipal Con1:racts 

B a n k s  v. Raleigh,  35 .  19a. Advertisement a n d  competit ive Bid- 
IV.  Torts of Municipal Corporations ding. Raynor  v. Comrs. of Louis- 

12 .  Exercise of Governmental  a n d  Corpo- burg,  3 4 8 .  
r a t e  Powers. Broadhurs t  v. Bly the  VIII. Public Imp~avements 
Bros. Co., 4 6 4 .  31.  Petit ion,  Hear ings  a n d  Pre l iminary  

14 .  Defec ts  a n d  Obstructions in Streets.  Procedure.  Asheboro v. Miller. 2 9 8 .  
Broadhurs t  v. Bly the  Brow. Co., 4 6 4 .  33.  Validity of, Objections to, a n d  Ap- 

1 6 .  In jur ies  to  L a n d  by Sewer System. peal f r o m  i ~ s s e s s m e n t s .  Asheboro v. 
Pernell  v. Henderson, 79. Miller. 298 .  

18a. D a m s  a n d  Municipal W a t e r  Systems. 34.  N a t u r e  of Lien, Priori t ies a n d  E n -  
forcement.  Asheboro v. Miller, 298 .  

§ 3. Territorial Extent  and  Annexation. 

Proviso in statute for annexation of new territory by municipality that  an- 
nesed territory should not be subject to taxation unless afforded municipal 
improvements held unconstitutional, but proviso further held separable from 
remainder of statute, and statute, with proviso, deleted, is constitutional. 
Banks v. Raleigh, 35. 

§ 12. Exercise of Governmental a n d  Corporate Powers. 

In  authorizing a construction project to eliminate a grade crossing in the 
interest of public safety a municipality acts in its governmental capacity and 
is not liable for incidental damage to abutting property owners except for neg- 
ligence in  the manner of doing the work which is  at~xibutable to the city. 
Broadhurst v. Blythe Broa. Go., 464. 

§ 14. Defects o r  Obstructions in Streets. 

Under a n  agreement between defendant city and the State Highway Com- 
mission to eliminate a grade crossing on a State highway within the city by 
the construction of a railroad underpass and a bridge over the tracks, the city 
undertook to make the necessary excavation for the lowering of the grade of 
the railroad tracks, and employed a contractor to do i ts  part of the work. 
After the excavation was completed but before the contractor for the Highway 
Commission had constructed the retaining walls and the overhead bridge, there 
was a cave-in causing damage to plaintiffs' building. Held: The city, in  the 
exercise of a governmental function, was not required to  foresee and guard 
against negligence of i ts  independent contractor working under the supervision 
of the State Highway Commission, or in any event its liability therefor would 
be secondary to the liability of its contractor, and in the absence of evidence 
that it  failed to exercise reasonable diligence in repairing its mains, or that its 
failure to properly repair the cracks in the street was a contributing cause of 
the damage, the city's motion to nonsuit should have been allowed. Broad- 
ltt~rat v. Blythe Bros. Co., 464. 

8 16. Injuries t o  Land by Sewer System. 

A lower riparian owner may maintain an action against a municipality to 
recover damages resulting from the pollution of the stream by the munici- 
pality, notwithstanding that the nuisance had been discontinued prior to the 
action, the remedies of the lower riparian owner not being restricted to a suit 
for the abatement of the nuisance or an action for damages for the taking of 
a permanent easement. Pernell 2;. Henderson, 79. 

§ 18a. Dams and  Municipal Water  Systems. 
A municipal corporation does not hare the right to divert the waters of a 

stream into its water system for the domestic use of i ts  inhabitants as  against 
lower riparian owners. Pernell v. Henderson, 79. 
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19a. Advertisement and  Competitive Bidding a s  Prerequisites t o  Let- 
t ing  of Municipal Contracts. 

Specifications in  belated advertisement for bids and results therefrom held 
not to meet statutory requirement of competitive bidding. Ragnor v. Comra. 
of Louisburg, 348. 

Ch. 305, Public Laws 1903, does not authorize the town of Louisburg, to  con- 
tract for machinery for its water and sewer system and electric light plant in  
a sum in excess of $1,000 without submitting the same to competitive bidding 
after due advertisement. C.  S., 1316 ( a ) ,  2830. Zbid. 

The requirements of C. S., 1316 ( a ) ,  2830, that municipal contracts for  e r -  
penditures in excess of $1,000 must be submitted to competitive bidding after 
due advertisement a re  mandatory, and a contract made in contravention of 
the statutory requirements is ultra viree and void. Ibid. 

The statutory provision that a municipality may let a contract for expendi- 
tures in escess of $1,000 without advertisement "in cases of special emer- 
gency" constitutes a n  exception to the general rule, and the commissioners of 
a municipality may not declare an emergency where none exists and thus 
defeat the provisions of the law, nor is such finding by the municipal board 
upon competent evidence conclusive on the courts, but the courts may review 
the evidence and determine whether a n  emergency a s  contemplated by the 
statute does in  fact exist. Ibid. 

The meaning of the word "emergency" within the statutory exception to 
the rule requiring municipal contracts for espenditures in excess of $1,000 to 
be submitted to competitive bidding after due advertisement, is not susceptible 
to precise definition and each case must, to some extent, stand upon its own 
bottom, but in  any event the term connotes a n  immediate and present condi- 
tion and not one which may or may not arise in  the future or one that  is apt  
to arise or may be expected to arise. Ibid. 

Evidence held to show that no emergency existed which would relieve mu- 
nicipality of duty to advertise for bids for municipal power machinery. Ibid. 

3 1  Petition, Hearings and  Preliminary F'rocedure fo r  Public Improve- 
ments. 

A petition for public improvements, although a prerequisite, is not jurisdic- 
tional. Aeheboro u. Miller, 298. 

I t  appeared that notice of hearing on the conf i r~a t ion  of the assessment roll 
was not published, but that on the date set for the hearing the municipal board 
met and adopted the required resolution in amplified form, fixed the time and 
place for hearing of objections, and that notice of the hearing on the second 
date set was duly published, that the hearing mas duly had on that  date, 
necessary corrections made, and the assessment roll as  corrected duly approved 
and confirmed. Held: The fact that  notice of hearing on the first date set was 
not published was rendered immaterial, C. S., 2712, 2713. Ibid. 

§ 33. Validity of, Objections to, a n d  Appeal from Assessments. 
Proceedings for the levy of assessments for public improvements are  pre- 

sumed regular and the assessment roll is prima facie evidence of the validity 
of the assessments and the regularity of the proceedings, and the burden is 
upon the party attacking the assessments to prove irregularity. Aeheboro v. 
.Uiller, 298. 

§ 34. Nature of Lien, Priorities and Enforcement. 
I n  a n  action to enforce a lien for public improvements, a defendant who had 

notice and ample opportunity to be heard and to appeal from the order con- 
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firming the assessment roll, cannot impeach the validity of the ordinance or 
of the assessment for any alleged irregularities which are not jurisdictional. 
Asheboro u. Miller, 298. 

Allegations in this action to enforce a lien for public improvements held to 
constitute the action one to foreclose the original lien under C. S., 7990, not- 
withstanding that a purported alias summons vas issutsd 91 days after the 
institution of the action, C. S., 480, a s  permitted in  an action instituted under 
C. S., 80.37, since the nature of a n  action is determined by the allegations of 
the complaint and not by the time the purported alias summons was issued. 
Ibid. 

I n  a n  action by a municipality to enforce a lien for public improvements, 
objection by defendant that plaintiff failed to introduce in evidence the peti- 
tion for improvements signed by the owners of a majority of the lineal feet 
frontage abutting the improvements is  untenable when the original resolution 
of the city introduced in evidence recites a proper petiiion and that i t  was 
duly certified by the clerk, C. S., 2707. since if such finding was erroneous, the 
remedy for correction was by appeal. C. S., 2714. Ibid. 

NEGLIGENCE. 

I. Acts and Omissions Constituting Negli- 
gence 
l a .  I n  Genr ra l .  Reeves  v. S ta ley .  573: 

L u t t r e l l  v. M ~ n e r a l  Co., 789; Mi tche l l  
v Melts ,  793. 

3. D a n g e r o u s  S u b s t a n c e s  a n d  i n s t r u m e n -  
tal i t ies .  L u t t r e l l  r. Minera l  Co.. 782. 

I f .  A t t r a c t i v e  h-uisances.  H a r r i s  v. 
R. R. ,  698; L u t t r e l l  v. Minera l  Co., 
7 x 7  

11. prorimate Cruse 
5. Deflni t ion.  Reeves  v. S ta ley ,  573;  L u t -  

t r e l l  v ,  Minera l  Co.. i82 :  Mi tche l l  a. 
X e l t s ,  793. 

7. I n t e r v e n i n g  Negligence.  R e e v e s  v. 
S ta ley ,  573: L u t t r e l l  v. Minera l  Co.. 
7 8 2  

111. ~o&ibutory Segligence 
11. I n  Genera l .  Godwin  r. R .  R . ,  281. 
L2. Cont r ibu to ry  Negl igence  of Minors.  

A b s h e r  v. Miller, 197. 
I \ .  Actions 

l ia.  ~ r & u m p t i o n s  a n d  B u r d e n  of P r o o f .  
P a c k  v. A u m a n ,  704; Mitchel l  v. 
Melts ,  793; L u t t r e l l  v. Minera l  Co., 
782; Reeves v. S t a l e s ,  573. 

l ;b  Ques t ions  01' L a w  a n d  of F a c t .  God-  
wln  v. R I . . ,  281; Reeves  v. Sta ley .  
573: L u t t r e l l  v. Minera l  Co.. 782: 
X i t c h e l l  v.  Melts ,  793. 

19a. Nonsu i t  o r  I s s u e  of  Negligence.  
Reeves  v. S ta ley ,  573; L u t t r e l l  v. 
Minera l  Co., 782: Mitchel l  v. RIelts, 
793. 

19b. Nonsu i t  o n  G r o u n d  o f  Cont r ibu to r?  
Negligence.  Godwin  v. R. R. ,  281. 

21. I s sues  a n d  Trerdict. B u t l e r  v. G a n t t  
711. 

V. criminal of Culpable Segligence 
23. Defini t ion.  El .  v. hl i l ler .  6 6 0 .  

5 l a .  Arts  and  On~issions Constituting Negligence i n  General. 

In  order to recover in a negligent injury action plaintiff must show failure 
on the part of defendant to exercise proper care in the performance of some 
legal duty which the defendant owed the plaintiff undei. the circumstances in  
which they were placed, and that such negligent breach of duty was the proxi- 
mate cause of the injury. Reeves u. Staley, 573; Luttrell u. Mineral Co., 782; 
Mitchell v. Melts, 7%. 

5 3. Dangerous Substances and  Instrumentalities. 

Persons having possession and control over dangerocs substances, such a s  
dynamite and other explosives, are  under duty to use a high degree of care 
commensurate with the dangerous character of the article to prevent injury 
to others. Luttrell v. Mineral Go., 782. 

5 4f. Attractive Nuisances. 

A railroad freight car standing on a commercial siding is not an attractive 
nuisance. Harris u. R. R., 698. 

Plaintiff, a twelre-year-old boy, was injured while playing with other chil- 
dren on a n  open railroad car used for the transportation of steel when the 
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heary door or gate attached to the end of the car fell on him. Plaintiff alleged 
negligence in failing to have the car attended and in failing to  have the door 
or gate of the car laid flat upon the surface of the car, when defendants knew 
or should have known that  children were accustomed to play thereon. Held:  
Defendants' demurrer was properly sustained, since defendants were not under 
duty to have the car attended or to  keep the door flat upon the car a s  a pro- 
tection to plaintiff and his playmates. Zbid. 

Persons storing explosives on their property, although they have a legal 
right to do so, are  required to exercise care commensurate with the danger, 
and when the presence of children on the premises can be reasonably antici- 
pated, must exercise care in storing same to prevent injury to them, a greater 
degree of care being required in respect to children of very tender years than 
in regard to children of maturer years who themselves may appreciate the 
attendant danger. L u t t r e l l  v. Mineral  Co., 782. 

Eridence that plaintiff and other children were in the habit of playing 
around defenclant's building on Sunday and that some of them on a few occa- 
sions had gone into the building, with evidence that on one occasion defend- 
ant's manager came to the premises on Sunday when boys were playing out- 
side the building, is  insufficient a s  a matter of law to charge defendant with 
knowledge, actual or implied, that children were in the habit of playing in the 
building, and therefore defendant was not negligent in  failing to anticipate 
inrasion of the building by children who had no right to enter. Zbid. 

When explosives are  taken and carried away from building by children 
capable of understanding wrongful nature of their act, any negligence in Stor- 
ing same is not proximate cause of subsequent injury. Zbid. 

9 5. Definition of Proximate Cause. 

The proximate cause of an injury is  that cause which produces the result 
in continuous sequence and without which i t  would not have occurred, and 
m e  from which any man of ordinary prudence could have foreseen that  such 
result was probable under all the facts as  they existed. R e e v e s  v.  Sta ley ,  
573; Ltcttrell v. ,Mineral Co., 782; N i t c h e l l  v. Mel ts ,  793. 

g 7. Intervening Negligence. 
Intervening negligence will insulate the original negligence if the original 

wrongdoer could not reasonably foresee the intervening act and resultant in- 
jury, since in that event the sequence of events is broken by a new and inde- 
pendent cause. R e e v e s  v. Sta ley ,  573. 

In  action by father to recover for injuries sustained by son from explosion 
of dynamite cap, wrongful act of son in taking caps from defendant's building 
to his home held to insulate any negligence of defendant in storing same. 
Lut t re l l  v. Jliweral Co., 782. 

9 11. Contributory Negligence in General. 
Contributory negligence need not be sole proximate cause of injury, but will 

bar recovery if i t  is  one of proximate causes. G o d w i n  v. R. R., 281. 

§ 12. Contributory Negligence of Minors. 
Eight-year-old boy held not incapable of contributory negligence a s  matter 

of law, and upon evidence that he was a bright boy, whether he was guilty 
of contributory negligence in running in front of defendant's car was for jury. 
Absker  v. Miller. 197. 
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8 17a. Presumptions and  Burden of Proof. 
Neither negligence nor proximate cause is presumed from the mere fact of 

injury. Pack v .  Auman, 704; Mitchell v .  Melts, 7%. 
Burden is  on plaintiff to prove negligence and proximllte cause. Luttrell v .  

Mineral Co., 782; Reeves v .  S t d e y ,  573; Mitchell v .  Melts, 793. 

g 17b. Questions of Law and  of Fact.  
Where the conclusion that plaintiff was guilty of ccsntributory negligence 

constituting one of the proximate causes of the injury is  the only reasonable 
inference that can be drawn from plaintiff's own eviden?e, such evidence, pro 
hoc vice, partakes of the nature of admissions and reduces the case to  a ques- 
tion of law for the court, and defendant's demurrer to the evidence is properly 
sustained. C. S., 567. Godwin v .  R .  R.,  281. 

What is negligence is  a question of law, and when the facts are  admitted or 
established .it  is for the court to say whether negligence exists, and, if so, 
whether i t  constitutes a proximate cause. Reeves v.  St.aley, 573; Luttrell v. 
Mineral Go., 782. 

Whether there is enough evidence to support a material issue is a question 
of law. Mitchell v .  Melts, 793. 

g 19a. Nonsuit on  Issue of Negligence. 
A nonsuit on the issue of negligence is proper when all the evidence, taken 

in the light most favorable to plaintiff, fails to show any actionable negligence 
on the part of the defendant, or when it  clearly appears from the evidence that 
the injury complained of was independently and proximstely produced by the 
wrongful act, neglect or default of an outside agency or responsible third per- 
son. Reeves v .  Staley, 573. 

Nonsuit is  properly entered upon the issue of negligence if plaintiff's evi- 
dence fails to establish that defendant was guilty of negligence proximately 
causing the injury, or if plaintiff's evidence establishes that  the injury was 
independently and proximately produced by the wrongful act, neglect or de- 
fault of an outside agency or responsible third person. Luttrell v .  Mineral 
Go., 782. 

In  negligence actions, nonsuit must be sustained if plliintiff's evidence fails 
to establish either negligence or proximate cause. Mitc,bell v, Melts, 7%. 

§ 19b. Nonsuit o n  Ground of Contributory Negligence. 
Nonsuit on the ground of contributory negligence should not be granted u w n  

defendant's evidence sin& defendant has the burden of proof on the issue 
and the credibility of its evidence rvould be for the jury, but nonsuit is p r o p  
erlg entered when plaintiff's own evidence establishes contributory negligence 
constituting a proximate cause of the injury, since in  such event plaintiff 
proves himself out of court. Godwin v. R .  R., 281. 

I t  is not required that plaintiff's evidence establish contributory negligence 
constituting sole proximate cause of accident, i t  being sufflcient if i t  estab- 
lishes contributory negligence constituting one of proximate cause. Zbid. 

§ 21. Issues a n d  Verdict. 
AWrmative answers to issues of negligence and contril)utory negligence, and 

awarding of damages is not essentially inconsistent verdict, and court's re- 
quiring jury to reconsider is error entitling defendant appellant to new trial. 
Butlev v. Gantt, 711. 
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8 !B. Dellnition of Culpable Negligence. 
Culpable negligence means something more than actionable negligence i n  

the law of torts, and is such recklessness or carelessness. proximately resulting 
in injury or death, a s  imports a thoughtless disregard of consequence or heed- 
less indifference to the safety and rights of others. B. v.  Miller, 660. 

The violation of a safety statute which results in injury or death will con- 
stitute culpable negligence if the violation is willful, wanton, or intentional, 
or if the violation is inadvertent but is accompanied by a heedless disregard 
of probable consequences of a dangerous nature which could have been reason- 
ably anticipated under the circumstances. Ibid.  

NOTICE. 
8 3. Waiver of Notice. 

When a party appears a t  the time and place set for the hearing of a motion 
in the cause in response to notice served on him, he waives objection that he 
was not given due notice of the hearing. Harriaa v.  Hughes, 473. 

R'OVATION. 

8 1. Transactions Constituting Novation. 
In  order for the acceptance of part payment and a n  agreement a s  to the 

balance due to constitute a novation, the transaction must have been so in- 
tended by the parties, and in the absence of evidence that i t  was so intended 
it  will not have the effect of changing the nature of the original obligation or 
of depriving the creditor of the remedies available. Growers Exchange v .  
Hartman, 30. 

NUISANCE. 
8 3. Air, Light and  Water. 

Allegations and evidence to the effect that  defendant erected a solid sheet 
metal fence seven feet high on his land, which shut out the light, air, and view 
from plaintiff's house on the adjoining property, and that the fence was of no 
beneficial use to defendant, but was erected and maintained solely for the 
purpose of annoying plaintiff, is held sufficient to take the case to the jury and 
to warrant an abatement of the nuisance under authority of Burger v. Bar- 
ringer, 151 N. C., 433. Burria u. Creech, 302. 

8 4. Actions. 
Where plaintiff establishes a cause of action to abate a "spite fence," but 

fails to show any personal pecuniary loss sustained by him up  to the time of 
the institution of the action, plaintiff is  not entitled to recover damages not- 
withstanding evidence that the value of his property was depreciated by the 
erection of the fence, since such depreciation in value would be obviated by 
the abatement of the nuisance and would be germane only if defendant ac- 
quired a permanent easement for the maintenance of the fence. Burris v .  
Creech, 302. 

PARTITIOR'. 

$ l a .  Right  t o  Partition i n  General. 
As a general rule, the existence of a lease on property held by tenants in  

common does not preclude partition, and this rule applies even though one 
30-220 
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tenant is the lessee when actual partition may be had, since in such event the 
lessor-tenant would not be deprived of his right to his proportionate part of 
the rents under the lease. N i n e r a l  Co. 2;. Y o u n g ,  287. 

A tenant in common is  entitled to partition as  a ma ter of right, but such 
right is not inalienable and nlay be qualified. defeated, t,r postponed by agree- 
ment between the parties, express or implied, or lost or suspended through 
estoppel when there are  contractual obligations between the parties inconsist- 
ent with partition or which would render partition inernitable. Ib id .  

9 lc .  Sale for  Partition. 
Lessee-tenant held not entitlecl to sale of mineral interest for partition 

Upon the facts of this case. Minera l  Co. v. Y o u n g ,  287. 
In order for the court to decree sale of mineral interests for partition, peti- 

tioner must make it appear that actual partition cannot be had without injury 
or that sale for partition would be for the best interest of the tenants in com- 
mon, and the mere conclusion of the court that  the nineral interest is in- 
capable of :rctnal dirision, unsupported by allegation, proof, or finding, will not 
support a decree of sale for partition. C. S., 3237. Ibid.  

9 5d. Issues and  Instructions in  Action for  Partition. 
Upon defendant's plea of sole seizin in this proceeding for partition, the 

controversy should have been submitted to the jury npon the question of co- 
tt,nancy n ~ o n  the pleadings and evidence, and the submission of the issue a s  
to defendal~t's sole seizin was not necessary, but the cl~arge of the court that 
the two issues should be considered together and that the burden was upon 
the plaintiff to satisfy the jury that defendant is not sole seized and that the 
11nrtic.s are  tenants in common. while resulting in some inexactness of phrase 
relative to the bwden of proof because of the submission of both i~sues .  would 
wem not to constitute reversible error. B n i l e ~  a. H a y ~ z a t l ,  402. 

P L E A D I N G S .  

# 5. Prayer  for Relief. 
Prayer for relief is not uecessary part of complaint, cnd relief will he deter- 

mined by allegations and not the prayer. Loc l iman  2;. Cockman.  95. 

9 12. S a t u r e  and Srcessity of Reply. 
Where no service of answer is macle upon plaintiRs lhey are under no com- 

~nilsion to file a reply even though the answer sets 111) a counterclaim, since 
the law denies the counterclaim for them. C. 8.. 524. Miller 2;. G ~ i m s l e ! ~ ,  514. 

5 13. F o r m  and Contents of Reply. 
Plaintiffs mny filt. a reply to new mntter alqearing in the ansner by way of 

c~o~uitc~rclaim. but by express lmwision of statute the :~llegntio~ls of the reply 
muct not be inconfistent nit11 the complaint. C. S., 5%. X i l l m  1'. G r i m s l ~ y ,  
t514. 

Plai~itiffs' complaint :~tlmittcd defendants owned cel tain timber within the 
I~om~tlnries of their ln~itl because of a reservation in t h l ~  deed from defendants 
to 11lnintifk After answer, plaintiffs filed a reply alleging that the reserw- 
tion of timber rights was void for vagueness of description. Held:  Portions 
of the reply attacking the validity of the reserration were properly stricken 
upon defendants' motion, since snch nllegations wert inconsistent with the 
c<omplaint. Ib id .  
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1 Defects Appearing on Face of Conlplaint and "Speaking Demurrers." 
When complaint alleges that plaintiff is the "duly appointed, qualified and 

acting trustee" under the will, demurrer in his action to have court approve 
final account, entered on the grourid that plaintiff did not have legal capacity 
to sue for that the will appointed an executor and contained no authority for 
the appointment of a trustee, is bad, since the demurrer admits the allegation 
that plaintiff is  the duly appointed trustee. Cheshire v. First Presbyterian 
Church, 393. 

9 Tinie of Filing Demurrer and  Waiver of Right t o  Demur. 
The right to demur on the grou~lcl of want of jurisdiction or for failure of 

the complaint to state a cause of action cannot be waived, but objection on 
either of these two grounds may be taken by demurrer ore tevzus a t  any time, 
even in the Supreme Court on appeal. C. S., 511 ( 6 ) ,  518. Raleigh a. Hnichcr. 
613. 

# 20. Office and Effect of Demurrer. 
Upon demurrer, the allegations of fact contained in the complaint and rele- 

7 ant inferences of fact necessarily deducible therefrom must be taken as  true< 
Xerrrll 1.. S t z~ar t ,  326: Cheshire 2;. First Presbliterian Church, 393; Hedgpeth 
v. Allen, 528. 

Upon demurrer the allegations of the complaint will be liberally construed 
in favor of the pleader. Hcdgpeth. .c. Allen, 528. 

In  ail action to recover for injuries sustained when a door or gate of :in 
open railroad car fell upon plaintiff, allegation that defendants negligently 
left the door in an upright or vertical position withoot being fastened or suy- 
portcd as  it was the du t j  of defendants to do, is but a corlclusion of the pleader 
from the facts alleged, and is not admitted b) demurrer. Harris 2). R. R.. 8 8 .  

# 22. Amendment a t  Trial Term. 
d motion to be allowed to file amendecl answer is addressed to the discretion 

of the trial court, and its refusal of the request nil1 not be disturbed in the 
absence of abuse of discretion. Pink a. Hnnby,  667. 

# 26a. Variance Between Allegation and Proof in  General. 
An action is governed by the pleadings, and wllen the proof cloes not sustain 

the cause alleged nonsuit must be granted. Rosc r. Patterson, 60. 

# 26c. Proof Without Allegation. 
Wllen the complaint fails to allege that defendant's bus was stopped on the 

highway in such a manner as  to leave insufficient space for the passage of 
cars on the remaini~lq available portion of the hard surface, plaintiff's argu- 
ment in the Supreme Court in regard to the space left for trarel is unavailing. 
Pcoples a. Fulk,  635. 

# 2b. Sale of Security. 
The maker of a note assigiied a jndgment in its favor to the payee :IS 

security. The judgment Tvas sold under order of court and purchased by the 
pajee. The payee thereaftw realized upon the judgment ail amount in excess 
of the sale price. Held: The note was properly credited with the sale pric-e 
and not the amount realized by the payee upoil the judgment, and, since the 
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bidding a t  the sale was open to all and the sale was under order of court, the 
endorser on the note cannot assert C. S., 2593 (d)  as a defense to his liability, 
the statute, by the express language of its proviso, not being applicable. Biggs 
v. Lassiter, 761. 

PRINCIPAL AND AGENT. 

(S 7. Evidence and  Proof of Agency. 
This action was instituted for alleged assault and battery committed by the 

individual defendant while acting in his capacity of ticket agent for defend- 
ant  carrier. Held: Testimony as  to what the individual defendant swore to 
in narrating the occurrence in a previous prosecution for assault is  hearsay 
and is incompetent against the corporate defendant rts substantive evidence 
to prove the fact of agency, the scope of authority, or that  the alleged agent 
was acting for his principal a t  the time. Howell v. Harris,  198. 

$j 10a. Principal's Liability for  Wrongful Acts of Agent i n  General. 
I n  determining the liability of a principal or masier for injury to third 

persons, the intent of the agent or servant to benefit  he employer o r  protect 
his property is not relevant, the criteria being whether the agent or servant. 
inflicted the injury while acting in the course of his employment or scope of 
his authority, express or implied, in which event thrh superior is  liable for 
malicious injury, including false arrest, imprisonment, and slander, a s  well a s  
injuries negligently inflicted. Hammond v. Eckerd's, 596. 

5 10c. Liability When Same Agent Is Employed by Two Principals. 
Where separate concerns have common employees b>lt  the contract between 

them definitely delineates the business of each and p r ~ v i d e s  that each should 
pay the employees for work done in the performance of its separate business, 
each principal is liable for the wrongful acts of the employees in the prosecu- 
tion of its business and cannot be bound by the acts of the employees while 
engaged in the business of the other. McCartha v. Ice Co., 367. 

Acts of agents held done in scope of employment by one principal alone 
although agents were employed a s  to other matters by another principal. Ibid. 

An ice company and a partnership had common employees. The contract 
between them stipulated that  the ice company should make all deliveries of 
coal sold by the partnership and that the ice companp should not be respon- 
sible for any loss or damage to the partnership for death or personal injury 
sustained by the employees or customers of the partnership in the operation 
of its coal business. Plaintiff's intestate was killed by the negligent operation 
of a truck while delivering coal. Held: The clause esempting the ice company 
from liability for damage for death or personal in.uries sustained by the 
partnership's employees or customers in the operation of the coal business is 
immaterial on the question of the ice company's liability for the wrongful 
death, since no liability therefor is imposed upon the partnership. Ibid. 

§ 12. Ratillcation and  Estoppel. 
This action was instituted to recover damages for trespass for the cutting 

and removal of timber. Defendant claimed he bought the timber from plain- 
tiff's son and that plaintiff was estopped to deny the authority of the son to 
sell same. Defendant's evidence on the issue of estoppel tending to show that  
plaintiff left his family and did not return to the community except for one 
or two short visits, that his oldest son took over and looked after the place, 
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PRINCIPAL AND AGENT-Continued, 

and for a number of years cut wood from the locus in quo and sold same. The 
evidence further tended to show that plaintiff had no knowledge that  his son 
was cutting and selling wood or timber, and there was no evidence that plain- 
tiff expressly authorized his son to cut and sell wood or timber. Held: The 
evidence i s  insufficient to  bring the case within the doctrine of equitable 
estoppel or the doctrine that a person who. by words or conduct, represents 
or permits it  to be represented that another is his agent, will be estopped to 
deny the fact of agency as  against third persons acting in reliance on the mis- 
representations. Barrow v. Barrow, 70. 

PRINCIPAL AND SURETY. 

' §  14. Remedies of Surety Against Principal. 
Where the application for a surety bond stipulates that in consideration of 

the execution of the bond by the surety the principal agrees to indemnify the 
surety for all loss, including counsel fees, which the surety may sustain in con- 
sequence of having executed the bond, a complaint alleging that the surety had 
paid counsel fees in a stipulated sum necessary to the defense of a n  action 
upon the bond, states a cause of action in favor of the surety against the prin- 
cipal. Pink v. Hanby ,  667. 

The principal's averment that he had executed deed of trust on real property 
in satisfaction of the right of the surety to indemnity for loss sustained by 
reason of the execution of the bond is unavailing when the surety alleges that 
it released the deed of trust solely to enable the principal to  raise money to 
effect a compromise settlement with the obligee in the bond, and that there 
was no intention to release the principal from his contractual obligation to 
indemnify the surety for loss sustained by the surety by reason of execution 
of the bond. Zbid. 

PROCESS. 

§ 4a. Personal Service on  Resident Individuals. 
Personal service by the sheriff of a county of this State of process issued 

by a court of another state is a nullity and void. S, v. Williams, 445. 

9 4b. Service on  Nonresident Individuals While Within State. 
Findings, supported by evidence, that defendant is a nonresident and was 

served with summons in this action while he was in this State solely for the 
purpose of testifying a t  the coroner's inquest in obedience to a subpsna from 
the coroner, and that the action was based on matters which arose before his 
entrance into this State under the subpsna, support the court's order vacating 
the purported service of summons. Sec. 4, ch. 217, Public Laws 1937. Bangla 
v.  Webb ,  423. 

6 .  Service on  Officer o r  Agent of Foreign Corporation Within the State. 
Defendant is a nonresiclent corporation without property in this State and 

is not licensed to do business and does not maintain a process agent here. 
Summons was served on its director who came to this State for the purpose 
of servicing a machine which it had sold plaintiff. The director made the trip 
to this State after its obligations to service the machine under the contract of 
sale had espired. Held: The visit of the director to this State upon the evi- 
dence was a n  "isolated act" or a n  act of "trivial business" insufBcient to bring 
the corporation within this State for the purpose of service of summons, and 
order setting aside the service mas proper. Schoenith, Znc., v. Mfg. Co., 390. 
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5 6g. Service on  Foreign Motor Carriers. 
In  this action by a nonresident plaintiff against a nonresident bus corpora- 

tion, doing business in this State, to recover for personal injuries alleged t o  
have been sustained through negligence of defendant occurring in the State 
of Virginia, service of process upon the process agent appointed by the defend- 
an t  under C. s., 1137, is  held ineffective upon authority of King v. Motor Lines, 
219 N. C., 223, and the action should have been dismissed. Hamilton v. Grey- 
hound Corp., 515. 

§ 8. Service on  Konresident Auto Owners. 
Service of summons on nonresident defendant was had by service on the 

Commissioner of Revenue under the provisions of ch. 76, Public Laws 1929. 
The order of tlle court denying defendant's motion to vacate the service i s  
a f l rmed on authority of Wuwn v. Robinsort, 216 N. C., 347. Coach Co. v. Nedi-  
cine Co., 442. 

9 1 2  Alias and  Pluries Summonses and  Discontinuance. 
Summons in question keid not an aliao summons. Xiv t z  v. Friwk, 217 X. C,, 

101. Asheboro v. ,Miller, 298. 
If there has been a discontinuance of the action by failure to duly issue 

nlias summons, defendant must take adrantage thereof by motion to abate 
before he files answer. Ibid.  

9 16. Actions fo r  Abuse of Process. 
In  an action for abuse of process, based upon defendant's acts in having the 

plaintiff wrongfully confined in an insane asylum, a letter ~vri t ten to plaintiff 
by one in authority in plaintiff's church, qtating in substance that  plaintiff's 
confinement was unjust and had destroyed plaintiff's usefulness and possi- 
bility of obtaining employment in further ministerial tvork in the church, is 
l~earsay and highly prejudicial, and entitles defendant t n  a new trial. Jackson 
2'. Parks,  680. 

PROSTITUTIOS. 

I/ 5a. Warrant  and Indictment. 
A warrant alleging that defendant on a particular day in the designated 

cmn~ty "did unlawfnlly, and willfully aid and abet in prostitution and assigna- 
tion contrary to the form of the statute and against tbe peace and dignity of 
the State" follows tlle language of the statute, C. S.. 4358 ( i ) ,  and i s  sufficient 
to charge the offense therein proscribed. N. 2;. Johnson, 773. 

5 5b. Competency and  Relevancy of Hvidence i n  I'rosecution for  Prosti- 
tution. 

Testimony of a witness that she had seen defendant take men in his t as i  
out to a particular house, which the evidence showed was a bawdy house, is 
held competent a s  corroborative evidence in this prosecution for aiding and 
abetting in prostitution, thr  probative force of the evidence being for the jury. 
S. v. Johnson, 773. 

5 5c. Sufficiency of Evidence and Sonsuit.  
Drfendants, t as i  drivers. were apprehended in a clearing in the woods, each 

llnder the wheel of his t as i  with motor running, and carrying soldiers. The 
evidence of the character of the scene arid the other circumstantial eridencc 
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in  ltel(i sufficient to support the inference that defendants knew their destina- 
tion and brought their passengers to the place for the purpose of engaging in 
prostitution, and supports a verdict of guilty. C. S., 4358 (4) .  S. v. Willis, 712. 

Evidence tending to show that defendant accosted two soldiers, stated that 
he knew there were women in a near-by house, that the soldiers could go in 
if they wanted to, and that he "ought to hare 5Oc for his trouble," with testi- 
mony of one of the soldiers that he went into the house designated and had 
sesual intercourse with a girl therein, is held sufficient to be submitted to the 
jury upon the question of defendant's guilt of aiding and abetting in prostitu- 
tion and assignation. S. v. Johnson, 773. 

PUBLIO OFFICERS. 
§ 6. Tenue. 

Even if tPe election of a public officer to succeed himself is for any reason 
void, such officer would hold over until his successor is elected and qualified. 
Hedgpeth v. Allen, 528. 

8 8. Civil Liability t o  Individuals. 
A public cfficer may not be held individually liable for breach of an official 

or governmental duty involving the exercise of discretion unless he acts cor- 
ruptly or maliciously, and he may not be held liable for breach of a ministerial 
duty iml~osed for the public benefit unless the statute imposing such duty pro- 
vides for such liability. T i l k i m  v. Burton, 13. 

QUO TVARRANTO. 

gj 1. S a t u r e  and Grounds of Remedy. 
The proper procedure to try title to public office is by action in the nature 

of quo  uwrranto. Hedgpeth z'. Allen, 528. 

9 2. Proceedings. 
A complaint alleging that plaintiff was a candidate for town commissioner 

and received a plurality of the votes cast in the primary, that in the following 
general election he received eight votes for said office and that  no votes were 
cast for any other person, and that thereafter the commissioners, over plain- 
tiff's protest, passed a resolution ousting plaintiff, states a cause of action and 
defendnnts' demurrer is properly overruled, no ground upon which plaintiff 
could have been legally ousted appearing from the complaint. Hedgpeth c. 
Allen, 528. 

RAILROADS. 

§ Sb. Underpass and  Overpass. 
Owners of property abutting abandoned highway held not entitled to reftrain 

milroad from closing abandoned underpass i11 conformity with order of State 
Highway Commission. Nosteller c. R. R., 275. 

!j 9. Accidents a t  Crossings. 

The evidence tended to show the plaintiff drore truck on crossing when he 
saw train leaving station some 1,500 feet almy, that the truck stalled, and 
that plaintiff remained therein trying to start truck until too late to extricate 
himself from position of peril. There was evidence that the engineer failed 
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to give warning of train's approach to crossing. H e l d :  The doctrine of last 
clear chance is inapplicable, since the engineer had a right to assume up  to 
the moment of collision that plaintiff could and would leave truck in time to 
save himself, and failure to give warning does not mi l~ ta te  against this posi- 
tion. Temple v. Hawkins.  26. 

I n  approaching a grade crossing, both the trainmen m d  travelers upon the 
highway a re  under reciprocal duty to keep a proper lookout and exercise that 
degree of care which a reasonably prudent person would exercise under the 
circumstances to avoid a n  accident a t  the crossing. CiotZwin v. R. R., 281. 

A railroad company is under duty to give travelers timely warning of the 
approach of its train to a public crossing, but i ts  failure to do so does not 
relieve a traveler of his duty to exercise due care for his own safety, and the 
failure of a traveler to exercise such care bars recovery when such failure is 
a proximate cause of the injury. Ib id .  

Plaintiff's own evidence held to establish, a s  a matter of law, contributory 
negligence constituting a proximate cause of crossing ac'cident. Ib id .  

Where all the evidence tends to show that plaintiff started his car and drove 
a distance of eight or ten feet onto the crossing in front of a n  oncoming train, 
and that  his view of the train was unobstructed for a distance of half a mile 
before i t  reached the crossing, the evidence discloses contributory negligence 
constituting a proximate cause of injury as  a matter of law. Miller v. R. R., 
562. 

The existence of signs and poles along the right of way of a railroad company 
is immaterial when the evidence discloses that they did not obstruct plaintiff's 
vision from where his car stopped before he entered upon the crossing. Ib id .  

The fact that  automatic signals a t  a railroad grade crossing were not work- 
ing a t  the time of the accident is immaterial on the issue of plaintiff's con- 
tributory negligence in entering onto the crossing in front of a train which he 
should have seen approaching, when the evidence disclor,es that  plaintiff knew 
the signals were not working and did not rely upon them, but looked in both 
directions before starting upon the crossing. I b i d .  

8 10. Injuries  t o  Persons on  o r  Near Track. 
Plaintiff's evidence tended to show that he sat on the end of a crosstie and 

fell asleep with his elbows on his knees and his head b ~ n t  forward, and that 
he was struck and injured by defendants' train. The accident occurred in the 
State of Virginia. H e l d :  There being nothing to indicate plaintiff's oblivious- 
ness or that  he would not heed the warning of the train's approach, the engi- 
neer had the right to assume up to the moment of i m p a ~ ~ t  that  plaintiff would 
use his faculties for his own protection and avoid injury, thus excluding the 
applicability of the doctrine of last clear chance. and establishing contributory 
negligence barring recoverr a s  a matter of l a y ,  and nonsuit was properly 
granted, contributory negligence and the doctrine of l m t  clear chance both 
being parts of the Virginia law. RZLSS Q. R. R., 715. 

RECEIVERS. 
§ 13. Actions by Receiver. 

The statutory receiver of insolvent insurance companies who, Upon the in- 
solvency of a company chartered by his state, is ordered by the court of such 
state, by virtue of his ofice, to take possession and liquidate the property and 
business of the company, may maintain a suit in this State upon a chose in 
action constituting an asset of the company, since, although a receiver deriving 
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his authority solely by the appointment of a court of another state has no 
extraterritorial powers, the statutory receiver acquires his powers by operation 
of the laws of such other state, which must be recognized under the f i l l  Faith 
and Credit Clause of the Federal Constitution. Piwk v. Hanby,  667. 

5 12d. Payment and  Discharge of Claims. 
The receiver sold the assets of insolvent to a corporation subject to mort- 

gages and other liens against same, and took in part payment of the purchase 
price stock of the purchasing corporation. and distributed the shares of stock 
pro va t s  among the creditors of insolvent, all under orders of court. Held: 
The transaction was not a reorganization of insolvent, and acceptance of stock 
by the payee of a note esecuted by insolvent does not discharge the note, but 
entitles the receiver and the endorser on the note only to a credit thereon to 
the value of the stock a t  the time of its receipt by the payee. Biggs v. Lassi- 
ter,  761. 

8 1. Actions Referable. 
When a husband inequitably acquires title a t  foreclosure of property for- 

merly held by him and his wife a s  tenants by the entirety, the wife's right to 
have him declared a trustee is  not dependent upon her payment of part of the 
original purchase price for the land, and therefore the action does not require 
a reference upon her evidence of checks and receipts introduced for the purpose 
of showing that she paid part of the purchase price. Hatcher v. Allen, 407. 

5 3. Pleas in  Bar. 
When it  is apparent on the face of the pleadings that plaintiff's cause of 

actiou is not barred, defendaat's plea of the statute of limitations cannot be 
asserted by plaintiff a s  a plea in bar preventing a compulsory referenw. 
Hatcher v. Allen, 407. 

5 11. Remand t o  Referee. 
Where the findings of fact by the referee are  supported by competent eri- 

dence and sustain the conclusions of law and are sufficient for a complete 
adjudication of the rights of the parties, it is  not error for the trial court to 
refuse to recommit the case to the referee. Biggs v. Lassiter, 761. 

REFORMATIOK OF INSTRUMENTS. 

§ 8. Burden of Proof. 
Plaintiff declared on a written contract under which defendant agreed to 

deliver certain processed goods. Defendants admitted the execution of the 
contract and only partial performance, but alleged that  they were to make 
full deliveries only if they could purchase unprocessed goods a t  a stipulated 
price, and that the proviso for this contingency was omitted from the written 
contract by mutual mistake of the parties. Held: Defendants' defense con- 
templates reformation of the instrument, and defendants have the burden of 
establishing the defense by clear, strong and convincing proof, and an instruc- 
tion that the burden was on defendants to prove mutual mistake of the parties 
by the greater weight of the evidence is error. Was te  Co.  v. Henderson Broth- 
ers,  438. 
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REGISTRATIOK. 

§ 1. Instruments Required t o  B e  Registered. 
Restrictire covenants must be registered in order to bv binding upon subse- 

quent purchasers, and therefore advertisements published in local papers 
tending to show a geueral scheme of development of a subdivision are  incom- 
petent to establish restrictive covenants. Turnev v. Glenlz, 620. 

§ 2. Requisites, Sufficiency and  Effect of Registration. 
The indexing of an instrument is a n  essential part of' i ts registration, but 

t h ~  function of the index is to point to the book and page where the recorded 
instruinent may be found, and it  is the instrument itsrhlf, thus pointed out. 
which gives the notice. C .  S., 3309. Tocci I.. Xotcpall. 550. 

S n  indes will hold a subsequent purchaser to notice thereof if enough is 
disclcsed by the indes to put a careful or prudent esaminer upon inquiry, and 
if, upon such inquiry, the instrument mould hare heen fonnd. Ibid. 

No notice, however full and formal, will take the place of regi\tration 
Turner v. Glenn, 6 2 0 ;  Grimes c. Guion, 676. 
h duly recorded instrument gives notice of all matters nliich would be dis- 

covered by reasonable inquiry. Ins. Co. 2;. Knos ,  725. 
Deed executed by truqtee having naked power of disposition held good under 

registration laws a s  against subsequent purchaser notwithstanding that deed 
mas executed and indesed under corporate name of grantee without indication 
that it  was trustee. Tocci 2.. Sotofall ,  550. 

A purchaser is charged with notice of the contents of every recorded instru- 
ment constituting a link in his chain of title and is pnt 011 notice of any fact 
or circumstance affecting his title which any of such instruments wo~lld reason- 
ably disclose. Turnel. v. Ole?l?t, 620. 
h recorded mortgage or deed of trust gives notice not oiily of the esistence 

of the lien but also the remedies accruing to the holder in the event of default, 
and when the instrument is 11po11 its face in default a prudent esaminer is 
put upon inquiry as to whether the debt has been kept in date by payment 
and whether the lienholder is pursuing either of the reinedies of foreclosure 
under the power of sale or foreclosure by suit. 111s. Co, z. Knox, 725. 

Reference in a deed to n map of the subdivision incorporates such a map 
for a more particular description, but does not bind t l ~ e  owner to sell lots 
therein in accordance with the scheme of development laid down on the map. 
and therefore such reference is ineffective a s  notice to subsequent purchasers 
that the land is subject to restrictive covenants and doer, not impose s w h  re- 
strictions upon land purchased by them. T u m e r  v. Glen?,. 620. 

A subsequent lrurcliaser is chargeable with notice of restrictire corenants 
only if a deed constit~lting ;I linli in hiq chain of title set. them fort11 or refer. 
to a recorded instrument nliich sufficiently describes t h ~ m ,  but he is not re- 
quired to investigate collateral conveyances of ally of his predecessors in title. 
However, in the instant case investigation of collateral conveyances would 
hare failed to give notice of covenants restricting the use of lots in the riciiiity 
to residential purposes. Ibid. 

Reference in deed to "usual restrictions" held insufficicwt to impose restric- 
tions to use for residential purposes. Ibid. 

I11 instant case, investigatioll of collateral coilreyailce~ of developer would 
not have given notice of restrictive covenants. Ibid. 

'Phis action \ \as  instituted to foreclose a duly registered deed of trust in 
which the trustee and the cestuis and the owner of the equity of redemption 
by mcsize conveyances, were made parties. While the action was pending the 
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owner of the equity sold the property. Held: The duly registered deed of trust 
was constructive notice, not onlx of the lien, but  also of the pendency of the 
foreclosure suit. since i t  would hare been discovered by a prudent examiner, 
and therefore notice of the suit under C. S., 501, by indexing and cross-indes- 
ing same in the lis pendens docket was not required. Ins.  Co. v. Knox, 725. 

3 4b. Rights of Part ies  Under Unregistered I n s t ~ w n ~ e n t  a s  Against Pur -  
chasers for  Value. 

Parol contract to convey is unavailing as  against purchaser under registered 
deed from vendor or her heirs. Grimes v. Gzrion, 676. 

REMOVAL O F  CAUSES. 

5 4a. Determination of Whether  Controversy I s  Separable. 
I11 determining the quection of wparability, the allegations of the complaint 

c ~ n t r o l ,  and nhen the complaint states a cause of action against defendants as  
joint tort-feasors the motion of the nonresident defendant to remore to the 
Federal Court on the ground of diwrsity of citizenship ant1 vparable contro- 
verqy must be denied. Sn~t t l t  c. F u ~ n l t u r c  Co.. 155. 

Complaint alleging that plaintiff was blinded by blanket of fog forming in 
itreet from one of defendants' %team pipes, that agent of other defendants 
n a s  operating a car from opposite direction i11 negligent manner, and that a s  
result of being blinded and negligent operation of other car a collision oc- 
curred, resulting in injury to plaintiff held to state cause against defendants 
a3 joint tort-feasors, and motion to remove on ground of separable contro- 
versy and diversity of citizenship was properly denied. Ibul.  

STATES. 
# 4a. State  Lands. 

Aq a result of the Treaty of Peace n-ith England the territory embraced 
within the thirteen states, together with land not previously granted, passed 
to these states subject to the possesqory rights of the Inrlians over the land 
which they occupied. S.  r .  M e A l h a i ~ e ~ .  387. 

STATUTES. 

(j 2. Constitutional Inhibition Against Pawage of Special, Private o r  
Local Arts. 

Chapters 6 and 193. Public L a u s  1941, which by their terms apply only to 
one co~unty, are local statutes. Ronrd of Hcnltll 2'. Conzrs. of Xash,  140. 

Art. 11. sec. 29, of the Constitution of Sorth Carolina is remedial in its 
nature and xva\ intended not only to free the Legislature of petty detail, but 
also to require uniform and coiirdinated action under general laws in regard 
to the matters therein sti~)iilnted which are related to the welfare of the people 
of the \\hole State, and the application of the section should not be denied on 
any mlsnbstantial distinction which would defeat its purpose. Ibid. 

Acts applicable to only one county which proride that county cornmissionprs 
ihonlil approve election of health officer, held void. Ibid.  

§ 5a. General Rules of Construction. 
I t  is the duty of the colirts to construe the law as  written. Hart  v. Gregory, 

180: Raleiglt v. Hatcher. 613. 
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g 5b. Construction i n  Regard to Constitutionality. 
Unconstitutional proviso in statute for annexation of additional territory 

by municipality that taxes should not be levied or collected in annexed terri- 
tory unless it  were afforded comparable improvements heM separable from 
rest of act, so that statute, with unconstitutional part deleted, stands a s  valid. 
Banks v. Raleigh, 36. 

Courts will not declare statute unconstitutional unlass it  is clearly so. 
Morris w. Holshouser, 293. 

8 7. Prospective and Retroactive Effect. 
Ch. 352, Public Laws 1941, giving a n  employee the right to enforce a n  award 

by civil action and making certain ancillary remedies ayailable to him when 
the employer fails to keep in effect a policy of compenss tion insurance, must 
be given retroactive as  well a s  prospective effect. Byrd v. Johnson, 184. 

8 8. Construction of Penal  Statutes. 
Penal statutes must be strictly construed. S. v. Eurell 519. 

SUBROGATION. 

g 2. Operation, Enforcement a n d  Effect. 
Where a party has become subrogated to a particular right the subrogor 

cannot thereafter, to the detriment of the subrogee, modify or waive the sub- 
rogated right. Hinson v. Davis, 380. 

TAXATION. 
1. Uniform Rule. 
Proviso that annexed territory should not be subject to taxation if improve- 

ments and services were not afforded i t  held void as  violating rule of uni- 
formity in taxation. Banks v. Rateigh, 35. 

g 8b. Constitutionnl Limitation on  Increase in  Public Indebtedness. 
Where the expehditure for replacements of machinery for a municipal water 

2nd power system are to be paid solely out of the revenues thereof, the hypo- 
thesis that the diversion of profits of the systems for this purpose would 
dewease the amount of profits paid into the general fun3 and therefore inci- 
den~al ly require an increase in the municipal tax rate is  of no significance 
npon the constitutional limitation upon the increase in tht? public debt without 
a vote. Raynor v. Comrs. of Laisburg,  348. 

5 25. Valuation and Revaluation of Realty. 
N. C. Code, 7971 ( I l l ) ,  providing for the quadrennial revaluation of p r o p  

erty for taxation beginning with the year 1941 was amended by ch. 282, Public 
Laws 1941, and under the amendment the commission~?rs of a county a re  
authorized to defer the revaluation due to be made in the year 1941 to the 
year 1942, or to any year prior to the revaluation due to be made in the year 
1945. Moore v. Sampson County, 232. 

8 40b. Foreclosure of Tax CertiAcates. 
C. S., 8037, as rewritten in sec. 4 of ch. 221, Public Laws 1927, requires that 

in  a tax foreclosure suit a description of the real estate, which is  in  fact and 
law sufficient, shall be set out in the published notice. Cfomrs. of Beaufort v. 
Rowland, 24. 
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8 42. Tax Deeds a n d  Titles. 
Description of land in tax foreclosure held insumcient and tar deed to 

county was void and it  was not entitled to enforce contract to purchase. 
Comrs. of Beaufort v. Rowland, 24. 

TORTS. 

g 4. Determination of Whether  Tor t  I s  Joint o r  Separable. 
I n  law the term "joint tort-feasors" includes those who commit separate 

wrongs without concert of action or unity of purpose, when the separate wrongs 
are concurrent a s  to time and place and unite in setting in operation a single, 
dangerous and destructive force which produces a single and indivisible injury, 
and plaintiff may consistently and properly join such joint tort-feasors a s  
defendants in one action. Smith v. Furniture GO., 155. 

The tracks of two railroad companies crossed a t  grade. When the crossing 
was in use by one railroad, its signalman by levers in  a block house switched 
red lights and a derailer on the tracks of the other railroad. Plaintiff's evi- 
dence tended to show that he was an employee of such other railroad and was 
riding with other employees and a foreman on a motor car, that a s  the car 
approached the intersection the light turned red and the foreman slowed or 
stopped the car, that  the lights then turned green and the foreman proceeded, 
but that just a s  the car reached the derailer the lights suddenly turned red 
again and the derailer was thrown back on the track making i t  impossible to 
stop the car before striking the derailer, resulting in  the injury in  suit. Held: 
Plaintiff's evidence, considered in the light most favorable to him, supports 
his conclusion that defendant railroad companies were joint tort-feasors. 
King w. Powell, 511. 

g 8c. Acceptance of Beneflts and  Ratification of Release. 
The evidence disclosed that the consideration of the release executed by 

plaintiff was $55, of which $25 was paid the doctor and $15 was paid the 
attorney representing plaintiff a t  the time. There was evidence tending to 
show plaintiff's ignorance, the condition of his attorney a t  that time, and the 
oppressive manner and language of those who procured the release. Held: 
Considering plaintiff's evidence in the light most favorable to him, the fact 
that plaintiff accepted and spent the $15 which came to him out of the sum 
paid for the release does not establish ratification of the release a s  a matter 
of law, but the issue was correctly submitted to the jury. Hairston v. Grey- 
Ilound Gorp., 642. 

8 9. Effect of Release from Liability on  Co-Joint Tort-Peasors. 
A release from liability executed by the plaintiff to one joint tort-feasor 

releases all. King w. Powell, 511. 

TRESPASS. 
(Limitation of actions for, see Limitation of Actions 8 6.) 

g le .  Trespass by Discharge o r  Ponding of Water. 
A wrongful or negligent flooding or ponding water on the lands of another 

constitutes a trespass upon the lands. Davenport w. Drainage District, 237. 
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TRIAL. 

11. Order,  Conduct a n d  Course of T r i d  
6. Expression of Opinlon by Court  on 

Evidence Dur ing  Conduct of Trial .  
L ight  Co. v. Carrlnger.  57. 

1 6 .  TVithdrawal of Evidence. Cauley v. 
Ins. Co., 304.  

11'. Province of Court  a n d  J u r y  
19. I n  R e a a r d  t o  Evidence.  G u a r a n t v  Co. 

v. iuotor Express,  7 2 1 ;  Xitchei l  v. 
Melts, 793. 

V. Nonsuit  
22a. Omce a n d  Effec t  of Motlon t o  Non- 

suit .  Godwin v. R .  R., 281.  
22b. Consideratlon of Evidence on Motion 

to Nonsuit. E d w a r d s  v. J u n i o r  Or- 
der ,  4 1 ;  Riddle v. Whisnant ,  131.  

23 .  Contradictions a n d  Discrepancles in 
Evidence.  E d w a r d s  v. Junior  Order,  
4 1 :  Chlldress v. Lawrence,  1 9 5 .  

24 .  Sufficiency of Evidence. Rose v. P a t -  
terson, 6 0 ;  Mitchell v. Melts. 793.  

VI1. Ins t ruc t ions  
29b. S t a t e m e n t  of Evidence a n d  Explana-  

tion of L a w  Arising Thereon. Howell 
v. Harr i s ,  1 9 8 :  L i g h t  Co. v. Moss, 
2 0 0 ;  Aliisor~ v. Steele, 318; C u m -  
mings  v. Coach Co.. 521.  

Expression af  Opinion by Court on 
Evidence.  Eai ley  v. H a y m a n ,  4 0 2 ,  
Halrs ton  v. Greyhound Corp., 642.  
Reques t  f o r  Instructions.  Motor Co. 
v. Ins.  Co., l ~ j 8 .  
Construction of Instruction.  Motor Co. 
v. Ins.  Co., 168.  
Issues a n d  Verdict  
Conformity of Isaues to  P leadings  a n d  
Evidence. Allison v. Steele. 318.  
Acceotance rlr Reiection of Verdict  
by c b u r t .  Supply CO. v. Hor ton ,  3 7 3 ;  
But ler  v. Gant t ,  711.  

X. Motions a f t e r  Verdict  
45. Motions for  J u d g m e n t  Non Obstante  

Vcredicto. Supply Co. v. Horton, 373.  
47. Motions f o r  h 'ew Trial  for  Newly Dis- 

covered Evidance. Crow v. McCullen. 
306.  

§ 6. Expression of Opinion by Court During Conduct of Trial. 

In this proceeding to assess compensation for the taking of an easement 
over respondent's land for a high voltage transmission line, the court in ruling 
upon the admissibility of evidence stated that  the steel towers on the land and 
the power lines running over the land did not affect the ~ a l u e  of the land out- 
side the easement. Held: The remarks of the court constituted a determina- 
tion, as  a matter of law, of an issue of fact within the province of the jury in 
violation of C. S., 564. Light Co. v. Carringer, 57. 

5 16. Withdrawal of Evidence. 

The trial court inadvertently admitted hearsay evidence which was very 
material to the controversy. The court later withdrew7 the evidence and in- 
structed the jury not to consider it. Held:  Upon the entire record the inad- 
vertence cannot be held for prejudicial and reversible error. Cauley v. Ins. 
Co., 304. 

§ 19. Province of Court and Jury in Regard to Evidence. 

T le  weight of evidence is for the jury ; the admissibility of eridence is for 
the court. Guarantu Co. v. Motor Express, 721. 

Whether there is enough eridence to support a material issue is  a question 
of law. Xitchell z.. Xelts, 793. 

# 22a. Omce and Effect of Motion to Nonsuit or Demilrrer to Evidence. 

A motion to nonsuit questions the sufficiency of the eiidence to carry the 
case to the jury and to support a recovery, which is always a question of law 
to be determined by the court. C. S., 567. Godtcin v. R. R., 281. 

$ a2b. Consideration of Evidence on Motion to Sonsuit. 

Upon motion to nonsuit, the evidence tending to snpyort plaintiff's cause 
of action is to be considered in the light most fayorable to plaintiff, and he is  
entitled to every reasonable intendment thereon and every reasonable infer- 
ence therefrom. C. s., 56'7. Edwards z.. Junior Order, 11 ; Riddle v. Whis- 
nant, 131. 
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, Contradictions and Discrepancies i n  Evidence a s  Affecting Sonsuit.  
The fact that  there are  discrepancies and contradictions in plaintiff's evi- 

dence does not justify the granting of defendant's motion to nonsuit, the credi- 
bility of the evidence being for the jury. Edwards  v. Junior Order, 41; Cltil- 
dress v. Lawrence,  195. 

§ 24. Sufficiency of Evidence t o  Overrule Nonsuit. 
Pleadings control the action, and when complaint alleges enrichment of 

devisee a t  expense of creditor but proof tends to show, a t  most, dezjistavit, 
nonsuit is proper. Rose v. Pattersom, 60. 

In  order to resist nonsuit, plaintiff must offer legal evidence tending t6 
establish erery material fact necessary to support a verdict, and evidence 
which leaves any one of them in mere speculation or conjecture is insufficiwt. 
Mitchell v.  Melts, 793. 

5 29b. Statement of Evidence and  Explanation of Law Arising Thereon. 
The trial court correctly withdrew hearsay evidence upon the question of 

agency, but inadvertently charged the jury that  plaintiff contended that such 
eridence should satisfy the jury that the alleged agent was about the corporate 
defendant's business. Held: The action of the court in placing before the jury 
evidence material to the issue. which had been excluded, without opportunity 
on the part of the corporate defendant to answer it or in  any way meet it ,  
necessitates a new trial. Howell v. Harris,  198. 

An opinion must be read in connectfon with the facts of the particular case 
it  decides, and therefore in reading a decision to the jury the trial court must 
exercise great caution to ascertain that the language used in the decision is a 
statement of the general law applicable to the facts in the case a t  issue, :lnd 
should call the jury's attention to any dissimilarity in the facts in order to 
apply the general statement of the law to the evidence in the case a t  issue. 
Llght Co. v. Moss, 200. 

When defense of statute of frauds is not properly invoked by defendant, he 
may not object to charge on ground that evidence disclosed contract to answer 
for debt of another and that court failed to charge law relative to statute of 
frauds. Allison v. Steele, 318. 

Plaintiff did not introduce in evidence any bill for hospital expenses nor 
any evidence that she had received any such bill, or had paid or is obligated 
to pay a bill for hospital espenses in any specific amount. The court charged 
the jury that plaintiff offered evidence that she had received a bill for doctors 
and medical services in the sum of $118 and that she contended that she had 
had to pas- such bill. Held: The charge of the court referring to matters which 
had not been introduced in eridence and conrerning which defendant WiIS 

afforded no opportunity to cross-examine \vitnesses, rnust be held for preju- 
dicial error. Cummings  v. Coach Go., 521. 

5 31. Expression of Opinion on Evidence in  Charge. 
C. S.. 564, proscribes the court from expressing an opinion upon the weight 

or credibility of the evidence in any manner either in the course and conduct 
of the trial or in its instructions to the jury. Bailell 2.. Hallman. 402. 

The court is proscribed from int~mating an opinion upon the w i g h t  and 
credibility of the evidence in the manner of stating the contentions of the 
parties as  well as in other portions of the charge. and in this case the warmth 
and vigor of the court's statement of the contentions of defendant is 11eld to 
constitute an expression of opinion by the court entitling plaintiffs to a lien 
trial. Zbid. 
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In  this action for tortious injury defendant set up  a release executed by 
plaintiff in consideration of the sum of $55, which sum defendant contended 
was adequate compensation for  the injury. The court in instructing the jury 
upon the question of nominal damages charged that  nominal damages might 
consist of stipulated sums of from $1 to $50, or even lb100. The court had 
theretofore charged the jury that  i t  might consider the inadequacy of the sum 
paid for the release Upon the issue of fraud in its proc'urement. Held: The 
statement that  $55 or $100 should be considered mere nominal damages 
amounted to a n  expression of opinion that  the amount paid for the release 
was inadequate, and constitutes error entitling defendant to a new trial. Hair- 
ston v.  Qreuhound Corp., 642. 

§ 32. Requests for Instructions. 
If a party desires more specific instructions or fuller definitions of words 

or phrases used in the charge he must aptly tender prayl?r for special instruc- 
tions. Motor Co. v. Ins. Co., 168. 

86. Construction of Instructions. 
A charge will be construed contextually a s  a whole, and appellant's exception 

to an isolated portion of the charge cannot be sustained when such portion 
read contextually with the rest of the charge is not prejudicial. Motor Co. 
v. Ins. Co., 168. 

§ 38. Conformity of Issues t o  Pleadings and Evidence. 
Plaintiff sought to hold husband and wife liable upon a n  alleged agreement 

to be responsible for materials furnished a contractor for improvements upon 
their land. There was no evidence that  the wife procured her husband to 
make the contract, but the sole issue upon the question of liability was whether 
the husband, with the consent and procurement of the wife, entered into the 
alleged agreement. Held: The issue presented a n  inseparable proposition 
entitling the husband to a new trial to determine the question of his sole 
liability. Allison z;. Steele, 318. 

43. Acceptance o r  Rejection of \'erdict by Court. 
A judge is without authority to set aside answers made by the jury to cer- 

tain of the issues, answer the issues himself, and render judgment on the 
verdict a s  amended. Supply Co. v. Horton, 373. 

Amrmative answers to issues of negligence and contributory negligence, and 
awarding of damages, is not essentially inconsistent verdict, and court's re- 
quiring jury to reconsider is  error entitling defendant a;>pellant to  new trial. 
Butler v. Gantt, 711. 

§ 45. Motions for  Judgment  X o ~ i  Obstante Veredicto, 
Since a judgment non obstante vereddcto is in effect merely a belated judg- 

ment on the pleadings, a judgment for plaintiff cannot be sustained upon the 
theory of its being a judgment non obstante veredicto when defendants' answer 
denies a material fact essential to support recovery by plaintiff. Bupply Co. 
v.  Horton, 373. 

§ 47. Motions fo r  New Trial for  Newly Discovered IBvidence. 
The judgment in this action was signed out of term and out of the county 

by consent. Thereafter a t  the next succeeding civil term the court granted 
defendant's motion to set aside the judgment for  newly discovered evidence. 



ANALYTICAL INDEX. 945 

Held: Upon the docketing of the judgment i t  became a judgment a s  of the trial 
term, and in the absence of agreement preserving the right to move to set 
aside the judgment a t  a subsequent term, the trial court was without power 
to grant the motion. Crow v. McCulZen, 306. 

TRUSTS. 

§ 6. Execution of Deed by Trustee. 
Conveyance by trustee which has mere naked legal title and no other interest 

in land will operate a s  exercise of i ts  power of disposition notwithstanding 
deed fails to indicate its capacity is  that of trustee. Tocci  9. Nowfall ,  550. 

The rule that a deed executed by a trustee having a naked power of dispo- 
sition and no other interest in the property, will operate as  an exercise of the 
power of disposition notwithstanding the failure of the deed to designate the 
grantor a s  "trustee" prevails not only a s  between the parties but also a s  to  
those holding by meane conveyances from the grantee, since the trustee's deed 
is effective a s  a conveyance of title and not merely a s  a n  estoppel. Ibid.  

Exercise of power of disposition held good under registration laws not- 
withstanding that index failed to designate that  the grantor's capacity was 
that of trustee. Zbid. 

1 Creation and  Enforcement of Constructive and  Resulting Trusts. 
Party may not assert constructive trust when preliminary parol negotia- 

tions constituting basis of action a re  varied and merged in subsequent written 
agreement with which defendants comply. Wil l iams v. McLean, 504. 

USURY. 

5 2. Contracts and  Transactions Usurious. 
An action to recover alleged usurious interest paid cannot be maintained 

upon evidence disclosing that  the transaction alleged was not a loan but was 
a sale with deferred payment secured by conditional sale contract. C. S., 2306. 
Hendrix E. Cadillac Co., 84. 

VENDOR AND PURCHASER. 

8 24b. Remedies of Purchaser  a s  Against Vendor's Grantee. 
Defendant alleged that she went into possession of the land, paid taxes and 

made improrements under a parol agreement with the owner that if the owner 
should fail to return and repay the tares  and pay for the improvements de- 
fendant should have the land in fee, and that  plaintiff, seeking to recover 
possession of the land by virtue of a duly registered deed from the heirs of 
the rendor, took with knowledge of the terms of the agreement and that de- 
fendant was in possession thereunder. Held: The parol agreement is ineffec- 
tual a s  against plaintiff notwithstanding his knowledge, since no notice, how- 
ever full and formal, will supply notice by registration, C.  S., 3309, and the 
answer neither sets up a defense to plaintiff's action nor alleges facts entitling 
defendant to reimbursement for tares  and improvements before recovery of 
possssion by plaintiff. Grimes v. Guion, 676. 

8 26. Actions t o  Recover for  Shortage i n  Acreage. 

In  this action to recover the proportionate part of the purchase price of 
land for deficiency in acreage arising out of the fact that a third party had 
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superior title to a part of the land described in the deed to plaintiffs, the re- 
fusal of the trial court to submit a n  issue of estoppel by conduct was not 
error, there being no sufficient evidence that  plaintiffs kr~elv the true bound- 
aries when they accepted the deed, nor \?as the court's refusal to submit an 
issue of mutual mistake erroneous, there being neither al l~gat ion nor evidence 
of mutual mistake. Jeffersoiz v. Bales Corp., 76. 

VENCEI. 

I) l a .  Residence of Parties. 
I n  an action for negligent injury, tlie court's finding, upon conflicting evi- 

dence, that  the residence of plaintiff is in the county in which the action is  
instituted, the finding supported by sufficient competent evidence is  binding 
upon appeal, and defendant's exception to the refusal of his motion to remove 
cannot be sustained. Joizes v. Elks, 39. 

I) lb .  Actions Against Executors and  Administrators. 
In  an action against an esecutris and legatee upon al13gations of personal 

enrjchment a t  the expense of creditors, defendant's motion to remove to county 
of her qualification is properly denied, notwithstanding that plaintiff's proof 
tends to show, a t  most, devastavit, since the action is go~,erned by the plead- 
ings. Rose v. Patterson, 60. 

I) Za. Actions Involving Realty. 
A complaint alleging that  defendant entered upon the land of plaintiff and 

cut and remored therefrom a specified amount of timber and graying that 
ldaintiff recover the value of the timber \vrongfully cut and remored states 
a transitory cause of action, and defendant's motion to remore from the county 
of plaintiff's residence to the county wherein the land is situate. is properly 
denied. C. S.. 463 (1). Bunting .c. He~lderson, 194. 

5 3. Objections t o  Venue and  Waiver. 
Venne is not jurisdictional and may be \\aired, and therefore wlien a de- 

fendant does not press his motion to remove to the countj of his residence he 
waives his rights thereunder, and the Superior Court in nhich the action was 
iustituted retains jurisdiction, and may hear and determine the controversy. 
W y n n c  a. Conrad, 333. 

9 3. Diversion of Waters of Stream. 
A municipal corporation, iinpounding n aters of a p r i v a t ~ ~  stream arid dirert- 

ing same into its municipal na te r  qystem does not do so in the character of 
riparian owner, since the individual citizens of the munivipality do not have 
such riparian rights and therefore the municipality a s  a political unit does 
not have them, and the municipality may not defend ail action by a lower 
riparian owner for the diversion and diminishing of the flow of the stream on 
tlie ground that it has tlie right to dirert the waters for domestic purposes, 
even to the estent of taking tlie entire flow. P f r ~ c ~ l l  1 . .  Hcrrd(~vso~. 79. 

I n  an action by a lower riparian onner against a municbipal corporation for 
diversion of the waters of a stream into its municipal water system, the failure 
of the complaint to allege the quantity or percentage of the water diverted 
and the quantity remaining in the stream is not a fatal defect. Ibid. 
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WILLS. 
8 3. Testamentary Intent.  

A paper writing cannot be construed a s  a will unless i t  discloses the intent 
of the writer that  the paper itself should operate as  a disposition of her prop- 
erty to take effect after death. 19% re W i l l  of Taylor,  524. 

The paper writing aclmitted to probate in common form was a letter written 
by testatrix to her father and sisters in which she espressed her desire that 
her husband should have her property, stated a n  intent to execute a will effect- 
ing that purpose if she was able to contact a lawyer, and requested them to 
give him her property in the event she died before making testamentary dis- 
position thereof. Held:  The paper writing fails to disclose an animus  testandi 
necessary to constitute a valid will. Zbid. 

§ 31. General Rules of Construction. 
The cardinal consideration in the interpretation of mills is to ascertain and 

give effect to the intent of testator. Culbreth z;. Caisolz, 717. 

9 33c. Vested and Contingent Interests and  Defeasible Fees. 
The will in question devised the locus in quo in fee to four beneficiaries a s  

tenants in common, but provided that "in case of the death of either of them 
learing a child or children, I give and devise" fhe portion of the ancestor to 
his child or children, and further provided that  "if either of them should die 
without child or children I give and devise" his or their share to the survivor 
or survivors. Held: The fact that  the words "I give and devise" a re  repeated 
after each contingency discloses testatris' intent that each successive limita- 
tion was to be in substitution of the one immediately preceding with a view 
of guarding against a failure by lapse, and not to create defeasible fees-with 
contingent limitation over, and each of the four devisees who survives testatris 
take a one-fourth interest in fee. 7 T h i t l e ~  v. VcZcer ,  435. 

33f. Devises with Power of Disposition. 
Testator devised certain property to one of his sons for life with remainder 

to the "children of his body absolutely in fee forever," and by codicil, which 
ratified and confirmed the ni l l  except as  changed thereby, gave the devisee 
"full power to sell or dispose" of the property devised "and receive the pro- 
ceeds thereof." Held: The power o f  disposition granted in the codicil empow- 
ered the devisee to sell or dispose of the property in any manner except by 
nil!, which power included the power to mortgage a s  well as  the power to 
convey by deed. Ttwst  Co. a. Hel/mann, 526. 

Held: Po~ver  of disposition was restricted to conveyance to other children 
of testator and limited to conveyance of life estate. Culbreth z;. Caison, 717. 

§ 34a. Determination of Whether Devise I s  for Life o r  i n  Fee. 
Will held to devise only life estate to devisees with remainder to their chil- 

dren. Culb!Wlz z.. Cnison, 717. 

§ 3412. Designation of Devisees and Legatees and Their Respective Shares. 
Bn item of a ni l l  directing that certain realty be sold "and the proceeds 

divided equally between" the children of a deceased daughter (seven in num- 
her) .  the only daughter of another deceased daughter by name, and another, 
\vlio was treated by testator a s  his foster son, i s  held to require the division of 
the proceeds among the beneficiaries per cupita and not per stirpes under the 
general rule that an equal division among designated legatees means a per 
cnpita distribution, unless a c o n t r a r ~  intent appear. Ti l lman v. O'Briant,  714. 
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(For  convenience in annotating.) 
SEC. 

65 ( a ) .  Does not have effect of fixing sum of $300 11s born notabilia in  
determining jurisdiction of clerk to appoint administrator for non- 
resident dying in this State. I n  r e  Administration of Franks, 176. 

74. Does not affect jurisdiction of proceedings to  allot dower by metes and 
bounds, and clerk of court before whom proceedings under this section 
are  instituted does not have jurisdiction to allot dower in  the county 
of deceased's domicile. High v. Pearce, 266. 

79, 80. Administrator cannot maintain action against intestate's grantee to 
declare estate conveyed forfeited for breach of condition subsequent. 
Barkley v. Thomas,  341. 

160. Declarations made by deceased, respectively, the night before and two 
days before undertaking fatal trip held incompetent. Qassaway v. 
Qassaway & Owen, Znc., 694. 

203. While counsel may argue law and facts to jury, remarks not warranted 
by evidence are  properly suppressed by court. 8 .  v. Howley,  113. 

276 ( d ) .  Warrant failing to charge that  failure to support illegitimate child 
was willful is  fatally defective. S. v .  Clarke, 392; S. u. Moore, 535. 

412, 437 (1 ) .  When judgment debtor dies within 10 years of rendition of 
judgment and administrator is appointed within 10 years of death, 
claim on judgment filed within one year of appointment is not barred. 
Rodman ti. Stillman, 361. Claim on judgment held "filed" within 
meaning of C. S., 412. Zbid. 

432. When title is  acquired by adverse possession such title is legal title, and 
occupancy thereafter will be presumed in subordination thereto. Pur- 
cell v. Williams, 522. 

437. When foreclosure is  instituted within time, subsequent purchasers with 
notice cannot assert bar of statute. Ins. Go. v. K w x ,  725. 

441 ( 3 ) .  Action for damages for flooding of lands by construction of canal 
is for continuing trespass and is  barred after three years from orig- 
inal trespass. Davenport v .  Drainage District, 257. 

463 ( 1 ) .  Action to recover value of timber cut and removed does not in- 
volve title to realty. Bunting ti. Henderson, 194. 

490. General appearance waives all defects and irregularities in service of 
summons. Asheboro v. Miller, 298. 

511 ( 6 ) ,  518. Right to demur on ground of want of jurisdiction and failure 
of complaint to state cause Of action cannot be waived. Raleigh v. 
Hatcher, 613. 

517. When incapacity of plaintiff to sue does not appear from complaint, 
demurrer on this ground is bad. Cheshire v. First Presbyterian 
Church, 392. 
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524. When answer is not served on plaintiffs they a re  not required to flle 
reply even though answer sets up  counterclaim, since the law denies 
counterclaim for them. Miller v. Grimsley, 514. 

525. Allegations of reply must not be inconsistent with those of complaint. 
Miller v.  Cfrimsley, 514. 

564. Court is proscribed from expressing opinion on evidence in course and 
conduct of trial a s  well a s  in charge. Bailey v. Hayman, 402. Warmth 
and vigor of statement of defendant's contentions held to  amount to 
expression of opinion. ZbZd. Failure of court to charge law relative 
to statute of frauds is not error when defense of statute is not p r o p  
erly presented. 'Allison v. Steele, 318. Statement of court that  erec- 
tion of steel towers for transmission line did not affect value of re- 
maining land held error. Light Co. v. Carringer, 57. 

567. On motion to nonsuit evidence is to be considered in light most favor- 
able to plaintiff. Edwards v. Junior Order, 41; Riddle v. WMsnant, 
131. Sufflciency of evidence is  question of law. ffodwin v.  R. R., 282. 
When conclusion that plaintiff was guilty of contributory negligence 
is only reasonable inference that  can be drawn from evidence, nonsuit 
is proper. Zbid. 

598, 637. Court may order resale of property under foreclosure a t  chambers 
while holding criminal term, in the county. Harries v. Hughes, 473. 

614, 437 (1). Action to enforce judgment lien by condemning land to be 
sold is barred when sale cannot be concluded within ten-year period, 
and C. S., 437 (I), d&s not have effect of continuing time. Lupton 
v. Edmundaon, 188. 

626, 628 ( a ) .  Superior Court has jurisdiction of controversy without action 
between county board of health and county commissioners to  deter- 
mine respective duties in regard to appointment of health offlcer not- 
withstanding that  provisions of Declaratory Judgment Act are not 
specifically referred to. Board of Health v. COWB. of Naah, 140. 

637. Fact that motion to remove is made and remains undisposed of does 
not deprive court in which action is instituted of jurisdiction. Wynne 
v. Conra&, 355. 

643. Upon hearing to settle case on appeal court cannot strike appellant's 
statement of case from record on ground that  i t  is i n s d c i e n t .  
Chonela Cwection,  Znc., v. Johnson, 432. 

643, 644. Preparation and settlement of case on appeal belong to parties 
and judge, and inability of reporter to transcribe notes because of 
illness does not excuse appellant from making out and serving state- 
ment within time allowed. S. v. Wescott, 439. 

644. Upon hearing to settle case on appeal, court's jurisdiction is  limited to 
that purpose and i t  cannot dismiss appeal as  moot. Laundry, Znc., v. 
Underwood, 152. 

699, 701. When a t  time of recovery of land the value thereof had not been 
increased by improvements placed thereon under b o w  flde belief of 
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ownership, petitioner is not entitled to improvements. Barrett  v. 
Williams, 32. 

970. Common law offense of barratry obtains in this Stale. S. v. Batson, 411. 

994. Trustors are necessary parties to action by purchaser a t  foreclosure to  
obtain authority for infant trustee to execute deed. Riddick' v. 
Davis, 120. 

1137. I n  action by nonresident plaintiff against nonresident bus corporation, 
involving accident occurring in another state, sxvice of process on 
process agent appointed by defendant under this section held inef- 
fective. Hamilton v. Greyhound Corp., 815. 

1290. Drainage district is  a corporation and cannot be '3ound by acts of its 
officials acting individually. Davenport v. Drainage District, 237. 

1316 ( a ) .  Ch. 305, Public Laws 1903, does not authoriz~? town of Louisburg 
to contract for machinery for i ts  water and sewer system and electric 
light plant without submitting same to competitive bidding after due 
advertisement, and evidence held to show no emergency relieving city 
of duty to advertise for bids. Raynor v. Cows.  ?f Louisburg, 348. 

1608 ( d d ) ,  1667. When judgment awarding alimony entered by the county 
court is  docketed in the Superior Court, the Surerior Court acquires 
jurisdiction to enforce decree, and fact that subsequent to rendering 
decree county court was abolished is immaterial. .Brooks v. Brooks, 16. 

1661. Answer in wife's cross-action must be verified a s  ;~urisdiction prerequi- 
site. Silver 2'. Silver, 191. 

1665. Permanent alimony may be allowed only upon decree for divorce a 
mensa, and is  erroneously allowed in lvife's c-oss-action in which 
divorce a mensa is neither prayed nor decreed. Silver v. Silver, 191. 

1667. Alimony without divorce mag be granted only in independent suit and 
not in wife's cross-action. Silcer v. Silcer. 191. I n  wife's action for 
alimony without dirorce, husband cannot set up cross-action for 
dirorce. Shore v. Shore, 802. 

1795. In  action against estate for intestate's negligent driving. testimony of 
plaintiff tending to establish that intestate and n,3t plaintiff was driv- 
ing a t  time of fatal accident held incompetent. Llaois v. Pearson, 163. 

lMS ( 4  ) . Findings, supported by evidence, that d e f e n d ~ n t  is a nonresident 
and was serred while in this State solely to testify a t  coroner's in- 
quest supports order vacating purported -ervicc,. Bangle c. Webb, 
428. Finding is conclusive in  another action growing out of same 
collision. Current v. Webb, 425. 

2306. Does not apply when transaction is a sale and not a loan. Hetidris v. 
Cndillac Co., 84. 

'2333. Act providing that county commissioners should select grand jury in 
conformity with this section heId valid. S. v. Pezcock, 83. 
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2432. Statement inferring that  innocent woman was guilty of incontinence is 
libelous, and when statement is made in answer, but is  not available 
a s  defense, statement is not privileged. Harshaw v. Harsl~aw, 145. 

2439, 2440. Materialman must give notice to  owner before owner completes 
payment to contractor, and when contract is on cost plus basis in- 
voices submitted to the owner a re  not notice. Pumps, Zwc., o. Wool- 
worth Go., 499. 

2488, 2355. Assignee of landlord's lien for rent has  priority over assignee of 
note executed by tenant for rent. Rhodes v. Fevtilixer Co., 21. 

2569, et seq. Are not applicable to agreement not to sell ice to plaintiff, re- 
sulting in ruining his business. Lineberger v. Ice Go., 444. 

2393 ( d ) .  When collateral for notes is sold by judicial sale and purchased 
by pledgee this section has no application. Biggs v. Lassiter, 761. 

2593 ( f ) .  Deninl of deficiency judgment on notes executed in another state 
does not impinge full faith and credit clause. Bullington v. Angel, 18. 

2594. Possession of papers by trustee raises presumption of his authority to 
cancel the deed of trust of record. TTilliams v. TVillianzs, 806. 

2621 ( b )  (3 ) .  Evidence held to show that negligence of driver of car was 
sole proximate cause of accident, insulating any negligence on part 
of driver of truck. Reeves v. Staley, 573. 

2621 (187)' ( a ) .  I n  determining whether locus is in business or residential 
district or neither, only the block in which the accident occurred. 
without consideration of character of property along intersecting 
streets, is germane. Mitchell v. HeZts, 793. 

2621 (230) ( d ) .  Evidence held insufficient to show that pedestrian was walk- 
ing on left of highwag struck by projection from side of truck. 
Pack v. Altman, 704. 

2621 (278) ( d ) .  Even conceding negligence of defendant in stopping on 
highway without rear lights burning, the evidence discloses contribn- 
tory negligence as  matter of law on part of plaintiff colliding wit11 
rear of truck. Sibbitt v. Transit Co., 702. 

2621 (2%), 4506. Sentence of confinement in county jail for s i s  months to 
be assigned to work roads upon plea of nolo contendere to charge of 
drunken driving held not excessive. R. v. Parker, 416. 

2621 (3081% Stopping of bus on hard surface of highway outside of business 
or residential district for purpose of taking on passenger is not  ark- 
ing" or "leaving the vehicle standing." Peoples v. Fulk, 635. S t o p  
ping of bus on highway to permit passenger to alight is not violation 
of this section. Leary v. Bus Covp., 745. 

2707, 2714. When city's resolution recites filing of proper petition, remedx, 
if such finding is erroneous, is by appeal, and defect of want of proper 
resolution cannot be set up a s  defense to action on lien. dsheboro 
v. bliller, 298. 
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2712, 2713. When notice of second hearing on confirmation of assessment roll 
is duly given, fact that notice of hearing on first date set for hearing 
was not published is  rendered immaterial. Asheb~wo v. Miller, 298. 

2791, 2792, 2792 ( a ) ,  3846 (ff). Municipality has power to condemn land to 
widen State highway within i t s  limits. Raleigh v .  H a t c h a ,  613. 

3237. In order for court to order sale for partition, petitioner must make i t  
appear that actual partition cannot be had. Mineral Co. v.  Young, 288. 

3309. Par01 contract to convey held unavailing a s  against purchaser under 
registered deed from heirs of vendor. Ch-imes v. GLuion, 676. Exercise 
of power of disposition held good under registration laws notwith- 
standing that  index failed to designate that  grantor's capacity was 
that of trustee. Tocci v. Nowpall, 550. 

3309, 501. Lis pendens statutes a re  not applicable to  suii:s to foreclose duly 
registered mortgages or deeds of trust. Ins. Co. v,  Knox, 725. 

38.38 ( b ) .  Where Highway Commission deletes underpaw and tears u p  sec- 
tion of road lying on one side of underpass, i t  doela not become neigh- 
borhood public road. Mosteller v. R. R., 275. 

3816 (bb) .  Owner of building damaged by cave-in adjacent to excavation for 
underpass is not relegated to claim in eminent domain, but may main- 
tain action for damages. Broadhurst v. Blythe Brss. Co., 464. 

3846 (el) .  State Highway Commission has power to relocate highway to 
delete dangerous underpass and to order old underpass closed. Mos- 
teller v. R. R., 275. 

4162. Will held to devise only life estate to devisees with remainder to their 
children, intent to convey less estate than fee being apparent. Cul- 
breth v. Caison, 717. 

4371. Conspiracy to commit misdemeanor is  a misdemeanor; conspiracy to 
commit a felony is a felony. S. v. Abernethy, 226. 

41% ( 3 ) .  6028, 6037. Interfering with duty of election officials to keep offi- 
cial ballots is  offense notwithstanding that ballots are  not subject to 
larceny, and evidence held sufficient to support conviction of con- 
spiracy to commit offense. S. v. Abernethy, 226. Offense is misde- 
meanor. Zbid. 

4200. Charge that murder in first degree is  an unlawful killing of human 
being without justification held inadvertence requiring new trial. 
S. v. Starnes, 384. 

4249, 4251. Sentence of confinement in county jail for 12 months to be as- 
signed to work roads upon plea of nolo contendere to charge of steal- 
ing automobile of the value of $325, held not excessive. S. v. Par- 
ker, 416. 

4268. Prior to amendment of ch. 31, Public Laws of 1941, neither "debtor" 
nor "bailee" came within purview of embezzlement statute. S. v. 
Ezcrell, 519. 
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a). Fact that maker delivers check to payee under a n  agreement not to 
deposit i t  until specified date is not a defense to prosecution under 
this section. S. 2). Levy, 812 

Divorce obtained in another state upon substituted service against 
resident of this State is  no defense to prosecution for bigamy upon 
second marriage. S. v. William, 445. 

4 ) .  Circumstantial evidence of defendant's guilt of aiding and abetting 
in prostitution held sufficient for jury. 8. v. WiJZi8, 712. 

4358 ( 7 ) .  Warrant charging that defendant "did unlawfully, and willfully aid 
and abet in prostitution contrary to form of statute" held sufficient. 
S. v. Johnson, 773. 

4506. Evidence held sufficient to support conviction of drunken driving, but 
not of manslaughter, since evidence of causal connection between 
death and drunken driving was insutRcient. S. v. Miller, 660. 

4623, 4185 ( 3 ) .  Indictment held sufficient to charge conspiracy to violate 
corrupt practices act. S. v. Abernethy, 226. 

4623, 4277. Indictment charging that defendants knowingly and falsely repre- 
sented that there were no laborers' and materialmen's liens on prop- 
erty in order to obtain loan sufficiently charges false pretense. 8. v. 
Howley, 113. 

4640. Defendant may be convicted of attempt to commit barratry upon indict- 
ment charging the offense. S. v. Batson, 411. 

4643. Upon motion to nonsuit court is limited to determination of whether 
there is any sufficient evidence for the jury, the weight of the evidence 
being in the exclusive province of the jury. S. v. Johnson, 773. 

4647, 4627. Since defendant has right to demand jury trial in justice's court, 
and trial in Superior Court on appeal is de navo, fee system of com- 
pensation of justices (ch. 342, Public-Local Laws 1933, ch. 358. Public- 
Local Laws 1935) does not result in  depriving defendant of due process 
of law. I n  re  Steele, 685. 

4663. Question of amount to be fixed for bond pending appeal is largely in  
discretion of trial court. S. u. Parker, 416. 

6568 (a  ) . Is constitutional and ,valid. Morris v. Holshouser, 293. 

7067. Acts applicable to only one county which provide that  county commis- 
sioners should approve election of health d e e r ,  held void. Board of 
Health v. Comrs. of Nash, 140. 

7971 (111). Under amendment by ch. 282, Public Laws of 1941, county com- 
missioners may defer revaluation for 1941 to any year prior to 1946. 
Moore v. Sampsoia County, 232. 

7982. Life tenant; permitting land to be sold for taxes and failing to  redeem 
in one year, forfeits estate, and fact that after institution of suit by 
remaindermen life tenant pays taxes, interest and penalties does not 
affect forfeiture. Cooper v. Cooper, 490. 
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7990. 8037. Allegations held to constitute action one to foreclose original lien 
under C. S., 2759. l sheboro  u. Viller. 298. 

W37. 1)escription of land in t ax  foreclosure held insufticient in absence of 
evidence nliurrde tending to  identify land. Comrs. of Beaufort  2;. 

Rozcland, 24. 

8052. ITnemplogment Compensation Commission is  not entitled to appeal 
from judgment tha t  claimant does not come within purview of the  
Act. I n  re Xi tche l l ,  63. 

SO81 ( i )  ( f  ) .  A fall is  in itself a n  "acriclent." Rohbins v. Hosiery Vills. 246. 

WS1 ( r ) .  Accord betnern  employer and third person does not bar  insurance 
carrier f rom bringing action in  name of cmgloyee against  such third 
person. IIinson v. Davis, 380. 

SOS1 ( r ) .  160. Insurance carrier cannot maintain action for wrongful death 
of employee in i ts  own name. 71'hitehend R Andceson, Inc., v. Branch. 
507. 

SOSl(u).  I k e s  not have effect of raising presumption that  a n  executive ofticer 
injured in the course of his duties was  a t  the time engaged in duties 
of employee ra ther  than those of executive. Ga,waway u. Gnssamq,i 
R Otc-en, I m . ,  694. 

1 v \There i t  is  admitted that  defendant had sufficient number of em- 
ployees to bring him within Compensation Act but had elected not 
to do so, defense of contributory negligence is  properly excluded. Lee 
2'. Roberson. 61. 

,WS1 ( a d .  Evidence held sufficient to support finding t l a t  claimant's supe- 
rior was  H foremnn and not a n  independent contractor. Graham 1;. 

1rfl11. 84. 

1 r . When claimant shon-s tha t  contract of enlployn~ent was  made here, 
t ha t  employer's place of business and his residenlie a re  in this State,  
burden is  on employer to  show tha t  contract war; for services esclu- 
sively outside of State,  and evidence held sufficient to support finding 
that  contract was not expressly for services tsulusirely outside of 
State.  V a l l w d  u. B o h a u ~ ~ o ~ i ,  536. 

SOhl (111)l) i . When C'ommission fintls upon supporting evidence that  claimant 
tlicl not sustain injur) a s  result of accident, finding is  conclusive and 
Superior C'ourt may not remand cause for additional findings. Blevim 
c. Tew. 135. 

5081 ( ~ v w w ) .  Ch. 3,72, Public Laws 1941, i s  available to enforce pa5ment of 
;~ \vnrd a l thougl~ proc~edings  for  compensation wzre instituted prior 
to effective date  of amendmelit. B ~ r d  v. Joh?zsotl, 1M. 
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CONSTITVTION O F  NORTH CAROLINA, SECTIONS OF, CONSTRUED. 

( F o r  convenience in annotating.) 
ART. 

I ,  sec. 17. R e e d o m  to contract i s  both liberty and property right within 
protection of this section. Morris 2'. Holshouser, 293. B u t  s ta tu te  
ltroviding that  assignment of wages to be earned must be accel?ted in  
writing by employer i s  constitutional regulation of right t o  contract. 
Illid. Fee system of compensation of justices of the peace does not 
result in depriving defendant in criminal prosecution of clue process 
of law. I)? re Stccle, 6%. Defendant must be given new trial  a s  
often a s  er ror  i s  committed. S.  v. Starnes,  3%. 

11, sec. 29. Acts applicable to one county only, which provide tha t  county 
commissioners should approve election of health officer, held void. 
Board of I lewl t l~  1;. Comrs. of S a s h ,  140. 

IT', see. 2. Office of justice of the peace is  constitutional. I I I  rc Stecle, Mi. 

V. sec. 3. Proviso that  annexed territory should not be subject to tasa t ion 
if improvements and services comparable with other sections of the 
city n e r e  not xft'orded held unconstitutional. Bauks  2;. RaleigR. 33. 

COSSTITUTIOS O F  T H E  U S I T E D  STATES. SECTIONS OF. COSSTRUED. 

( F o r  convenience in  annotating. ) 
ART. 

IT, qec. 1. Decree for alimony rendered by court of another s ta te  comes 
n i th in  protection of full fa i th  and credit clause a s  to installment\ 
accrued when court rendering decree is without power to modify i t  a s  
to accrued installments. Lockmrm .c. Lockman, 9B. Denial of de- 
ficiency judgment on notes executed in  another s ta te  does not impinge 
full fa i th  and credit clause. Brdlutgto~r 2;. Angel, 18. Divorce ob- 
tained in another s ta te  upon substituted service against  resident of 
this Sta te  doe4 not come with111 protection of full faith and ciedit 
clause. S 1. .  W ~ l l i ( ~ ) m .  416. Judgment by confession on warrant  of 
attorney. e n t e r ~ t l  in acoordance with laws of Penns~ lvan ia .  must be 
given effrct here. Land Bank  v. Garman, 5%. 

Ttli Amentlment. Freedom to coiltract i s  both liberty and property right 
within protection of due process clause. Xorr is  v. Hol.slionser, 293. 
But  s ta tu te  providing tha t  assignment of wages to be earned must 
be :wcel)terl in writing by employer i s  constitutional regulation of 
right to contract. Zbid. Fee system of compensation of justices of the 
peace does not result in depriving defendant i11 criminal prosecution 
of due process of law. 1% re Steele, 665. 




