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CITATION OF REPORTS 

Rule 46 of the Supreme Court i s  a s  follows: 
Inasmuch a s  all  the Reports prior to the 63d have t'een reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C., a s  follovrs: 

1 and 2 Martin, 
Conf. ] .............. as  

1 Haywood ............................ " 
2 " ............................ ' 
1 and 2 Car. Law Re- 

pository & N. C. Term ] "' '' 
1 Murphey ............................ " 
2 " ............................ 
3 " ............................ 
1 Hawks ................................ " 
2 " ................................ 
3 " ................................ " 10 " 

4 " ................................ " 11 " 

.................... 1 Devereux Law " 12 " 

2 " " .................... " 13 " 

3 " " .................... " 14 " 

4 " " .................... " 15 " 

.................... 1 " Eq. " 16 " 
2 " " .................... " 17 " 

................ 1 Dev. & Bat. Law " 18 " 

2 " ' ................ " 19 " 

3854'' 8 ................ '( 20 " 

................... 1 Dev. & Bat. Eq " 21 " 
3 " .................. 1 6  22 " 

.................... 1 Iredell Idan- ...." 23 " 

2 " " ........................ " 24 " 

3 " " ........................ " 25 " 

4 " " ........................ " 26 " 

5 " " ........................ " 27 " 

6 " " ........................ " 28 " 

7 " " ........................ " 29 " 

8 " " ....................... " 30 " 

...................... 9 Iredell Law as  31 N. C. 
10 " " ...................... " 32 " 
11 " " ...................... " 33 " 

12 " " ..................... " 34 " 

13 " " ...................... " 35 " 

...................... 1 " Eq. " 36 " 
'> ' 4  - " ...................... " 37 " 
3 " " ...................... " 38 " 

4 " " ...................... " 39 " 

6 " " ...................... " 40 " 
6 " " ..................... " 41 " - 6 '  ...................... " 4"" 
8 " " ..................... " 43 '( 

........................ Busbee I,aw " 44 " 

" Eq. .......................... " 45 " 

........................ 1 Jones Law " 46 " 
8' 6 '  ........................ - " 47 " 

3 "  " ........................ " 48 " 

4 " " ........................ " 49 " 

5 " " ........................ " 50 " 

6 " " ........................ " 51 " 

7 " " ........................ " 52 " 
8 " " ........................ " 53 " 

1 " Eq. ........................ ' I  54 " 

4 " " ........................ " 57 " 

5 " " ........................ " 58 " 

6 " " .................... .... " 59 " 

.................... 1 and 2 wins tor^ " 60 " 

........................ Phillips ran. " 61 " 

........................ ' Eq. " 62 " 

In quoting from the reprinted Reports. colin~el mill cite always the 
marginal ( i .  e., the original) paging. except 1 N. C. and 20 N. C.. which have 
heen repaged throughout without marginal paging. 

The opinions pnhlished in the first six rolumes of the reports were written 
by the "Conrt of Conference" and the Supreme Court prior to 1819. 

From the 7th to the 6Pd rolumes, hoth incluqire. will be found the opinions 
of the Snpreme Court. consisting of three members, for the firqt fifty years 
of its csiqtence. or from 1818 to 1868. The opinions of the Court, consisting 
of fire members. immediately following the Civil War. are  pnhlished in the 
rohimes from the 63d to the 79th. both inclueire. F'rom the 80th to the 
10lst rolumes. both inclusire. will he found the opinions of the Court. con- 
sisting of three members. from 1879 to 1889. The o p i n i ~ n s  of the Court. con- 
sisting of five members. from 1889 to 1 Jlily. 1937, are  published in rolnmes 
102 to 211. hoth inclusive. Since 1 July, 1937, and beginning with 'olume 212, 
the Conrt h:ls consisted of seven members. 

i i 



J U S T I C E S  

OF T H E  

SUPREME COURT OF NORTH CAROLINA 
SPRING TERM, 1942. 

CHIEF JUSTICE : 

WALTER P. STACY 

ASSOCIATE JUSTICES : 

MICHAEL SCHEKCK, J. WALLACE MTIXBORNE, 
WILLIAM A. DEVIK, A. -1. F. SEAWELL, 
M. V. BARNHILL, EMERY B. DENSY. 

ATTORNEY-GENERAL : 

HARRY McMULLXN. 

ASSISTANT ATTORNEYS-GEKERAL : 

T. W. BRUTOX, 
GEORGE B. PATTON, 
W. J. ADAMS, JR.  

SUPREME COURT REPORTER : 

JOHN 31: STRONG. 

CLERK OF T H E  SUPREME COURT: 

ADRIAN J. KEWTON. 

MARSHAL A S D  IJBRARIAS : 

DILLARD S. GARDNER. 
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SUPERIOR 

Name 

J U D G E S  
OF THE 

COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

District Address 
C. E. THOMPSON .......................................... First ................................. Elizabeth City. 
WALTER J .  BONE .......................................... Second ........................ Nashville. 
R. HUNT PARKER .......................................... Third ............................... RoanokeRapids. 
C L A W ~ O N  L. WILLIAMS ................................ Fourth .............................. Sanford. 
J. PAUL FRIZZELLE ....................................... Fifth ............................... Snow Hill. 

............................... ................................. HENRY L. STEVENS, JR Sixth I V a r s a ~ .  
W. C. HARRIS .............................................. Seventh .................... Raleigh. 
JOHN J. BURNEY ............................... ... ........................... Wilmington. 
Q. K. XIMOCKS, JR ...................................... Ninth ............................... Fayetteville. 

................... ................................ LEO CARR ........................... ... Tenth Burlington. 

SPECIAL JUDGES 
W. H. S. BURGWYN ............................................................................. Woodland. 
LUTHER HAMILTON ............................................................................... Morehead City. 
RICHARD DILLARD DIXOX .................... ...... ...................................... Edenton. 
JEFF D. JOHNSON, JR ........................... .. ........................................... Clinton. 

WESTERN DIVISION 
JOHN H. CLEMENT ........................................ Eleventh ....................... Winston-Salem. 
H. HOYLE SINK ........................................ Tvelfth ...................... Greensboro. 
F. DONALD PHILLIPS ................................. Thirteenth ................. Rockingham. 
WILLIAM H. BOBBITT ................... ... ..... Fourteenth ................... Charlotte. 
FRANK If. ARUSTROKG ................................. Fifteenth ...................... Troy, 
WILSON WARLICK ............................. 4 t h  ..................... Newton. 
J. A. ROUSSEAU ............................ .... ............ Seventeenth ................. North Wilkesboro. 
J. WILL PLESS, JR ....................... .. ........... Eighteenth ................ Marion. 
ZEB V. NETTLES ............ .. ..... ............. ........... i n e t e e n t h  .................. Asheville. 
FELIX E. ALLEY, SR .................. .. ............. Twentieth .................... Waynesville. 
ALLEN H. GWYN .......................................... Twenty-first ................. Reidsville. 

SPECIAL JUDGES 
*A. HALL JOHNSTON ............................................................................. Skyland. 
SAM J. ERVIN, JR .................................... h g a n t o n .  
HUBERT E. OLIVE .............. ...... ............. L i n g t o n .  
CLARENCE E. BLACKSTOCK ............................ h i l l e .  

EMERGENCY JUDGES 
i.T. B. E'IXLEY .................................................................................... North Wilkesboro. 
N. A. SINCLAIR .............................. A a y e t t e v i l l e .  
HEXRP A. GRADY .............................................................................. New Bern. 
E. H. CRANMER ............... .. ............................................................. Southport. 
G. V. COWPER ..................................................................................... Kinston. 

*Died 5 M a y .  1 9 4 2 .  
tDied 3 April. 1 9 4 2 .  



SOLICITORS 

EASTERN DIVISION 

Name District Address 
CHESTER R. MORRIS .................................. First ................................. Edenton. 
DONNELL GILLIAM ..................................... Second .......................... Tarboro. 
ERNEST R. TYLER ........................................ Third ................................ Roxobel. 
CLAUDE C. CANADAY .............................. d t h  ............................. Benson. 
D, h1. CLARK .................................................. Fifth ................................. Greenville. 
J. ABSER BARKER .................................... Sixth ................................ Roseboro. 
WILLIAM Y. BICKETT ................................... Seventh ............................ Raleigh. 
DAVID SINCLAIR .................... ............ ........ Eighth ............................. .Wilmington. 
F. ERTEL CARLYLE ........... .. ........... .... Xinth ................................ Lumberton. 

............................... ............................... WILLIAM H. MURDOCK T e n t  Durham. 

WESTERN DIVISION 

J. ERLE MCMICHAEL .................................. Eleventh .......................... Winston-Salem. 
H. L. KOONTZ ................................................ Twelfth ........................... Greensboro. 
*ROWLAND S. PRUETTE ................................ Thirteenth.,., .................. Wadesboro. 
JOHX G. CARPENTER ..................................... Fourteenth ...................... Gastonia. 
CHARLES L. COGGIN ...................................... Fifteenth ......................... Salisbury. 
L. SPURGEON SPURLING .............................. . . S o i r .  
AVALON E. HALL ...................................... Se~enteenth ............ ..... Yadkinville. 
C. 0. RIDINGS ........................................... Eighteenth ................. Forest City. 
THOS. L. JOHNSON ........................................ Kineteenth ...................... Asheville. 
JOHN 11. QUEEN ........................................ Twentieth ....................... Waynesville. 
R. J. SCOTT ................................................. Tn-elity-Erst ................ Danbury. 

*Died April, 1942. Succeeded by Banks  D. Thomas. 



SUPERIOR COURTS, SPRING TE:RM, 1942 

The numerals in parentheses following the date  of a term indicate the  
number of weeks during which the term may be held. 

T H I S  CALENDAR I S  UNOFFICIAL 

EASTERN DIVISION 

F I R S T  JUDICIAL DISTRICT 

Spr lng  T e r m ,  1942 J u d g e  Will iams. 
Beaufort-Jan. 1 2 '  ( 2 ) ;  Feb.  1 6 t  ( 2 ) ;  

Mar. 16'  ( A ) ;  April  6 t ;  May 4 t  ( 2 ) ;  
J u n e  22. 

Camden-Mar. 9. 
~howa"-n&. 3 0 ;  April 2 7 t .  
Currituck-AInr. 2. 
Dare-May 25. 
Gates-Mar. 23. 
Hyde-May I S .  
Pasquotank-Jan.  5 1 ;  Feb. 9 t  ( 2 ) ;  Feb. 

16'  ( A ) :  Mar. 1 6 t ;  Map 4 t  ( A )  ( 2 ) ;  J u n e  
1': J u n e  8 1  1 2 ) .  

Perquimans-Jan.  1 2 t  ( A )  ; April  1 3 .  
Tyrrell-Feb. 2 1 ;  April 20. 

SECOND JUDICIAL DISTRICT 

Spr ing  T e r m ,  1 9 4 2 J u d g e  Frizzelle. 
Edgecombe-Jan. 1 9 ;  Mar. 2 ;  Mar. 3 0 t  

( 2 ) :  June  1 ( 2 ) .  
Martin-Mar. 1 6  1 2 ) ;  April  1 3 7  ( A )  

( 2 ) ;  J u n e  15. 
Nnsh-Jan. 2 6 ;  Feb. 1 6 t  ( 2 ) ;  Mar. 9 ;  

April  2 0 t  ( 2 )  ; May 26. 
Washington-Jan. 5 ( 2 ) ;  April  1 3 t .  
Wilson-Feb. 2 . ;  Feb. 9 t ;  May l l * ;  

hlay 1 8 t ;  J u n e  2 2 t .  

T H I R D  J U D I C I A L  DISTRICT 

SlJring T e r m ,  1 9 4 2 J u d g e  Stevens. 
Bertie-Feb. 9 ;  May 4 ( 2 ) .  
Halifax-Jan. 26  ( 2 ) ;  Mar. 16; ( 2 ) ;  

April 2 7 ;  J u n e  1t ( 2 ) .  
Hertford-Feb. 2 3 ;  April 1 3 1  ( 2 ) .  
ATorthampton-Mar. 30  ( 2 ) .  
Vance-Jan. 5 ' ;  Mar.  2':  hIar. 9 t ;  

J u n e  15.; J u n e  2 2 t .  
Warren-Jan. 12 ' ;  J a n .  1 9 t ;  May 18 ' ;  

May 257. 

F O U R T H  J U D I C I A L  DISTRICT 

Spr ing  T e r m ,  1 9 4 2 J u d g e  Harris.  
Chatham-Jan. 1 2 ;  Mar. 2 t ;  Mar.  1 6 t ;  

XTa v 11 . . -. . . . 
Harnett-Jan.  5'; Feb. 2 t  1 2 ) ;  Mar. 1 6 '  

( A ) ;  Mar. 3 0 t  ( A )  ( 2 ) ;  May 4 t ;  .\lay 
18': J u n e  S t  ( 2 ) .  

Johnston-Jan. 5 t  ( A )  ( 2 )  : F e b  9  ( A )  : 
Feb. 1 6 t  ( 2 ) ;  Mar. 2  ( A ) :  Mar. 9 ;  April  
1 3  ( A ) :  A ~ r i l  2 0 t  1 2 ) :  J u n e  22'. ~ee- an. 2 6 t  (A) ' (2 ) ;  iilai.-23 ( 2 ) .  

Wayne-Jan. 1 9 ;  J a n .  2 6 t ;  Feb.  2 t  ( A ) ;  
Mar. 2 1  ( A )  ( 2 ) :  April  6 :  April 1 3 7 ;  April 
2 0 t  ( A ) ;  Rlay 2 5 ;  J u n e  I t ;  J u n e  S t  ( A ) .  

F I F T H  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1942 J u d g e  Burney .  
Carteret-Mar. 9 ;  J u n e  8 ( 2 ) .  
Craven-Jan. 5':  J a n .  2 6 t  ( 3 ) ;  April  

6 t :  May l l t ;  J u n e  1'. 

Greene-Feb. 2: 1 2 )  ; J u n e  22. 
Jones-Mar. 30. 
Pamlico-April 27 ( 2 ) .  
Pitt-Jan. 1 2 7 ;  Jan .  1 9 ;  Feb. 1 6 t ;  hlar.  

1 6 t  1 2 ) ;  April  1 3  ( 2 ) ;  May 4 t  ( A ) ;  May 
1 8 f  ( 2 ) .  

S I X T H  JUD'ICIAL DISTRICT 

Spr ing  T e r m ,  1942 J u d g e  Nimocks. 
Duplin-Jan. 5 t  ( 2 ) ;  J a n .  26'; hlar. 9 t  

( 2 ) ;  April  1 3 t  ( 2 ) .  
Lenoir-Jan. 1 9 ' ;  Feb.  1 6 t  ( 2 ) ;  April 

6 ;  hIny l l t  ( 2 ) ;  J u n e  S t  ( 2 ) ;  J u n e  22.. 
Onslow-Mar. 2 :  May 25' ( 2 ) .  
Samgson-Feb. 2  ( 2 ) ;  hlar.  2 3 t  ( 2 ) ;  

April 2 7 t  ( 2 ) ;  J u n e  S t  ( A )  ( 2 ) .  

S E V E N T H  J L D I C I A L  DISTRICT 

Spr ing  T e r m ,  194% J u d g e  Carr.  
Franklin-Jan. 1 2 7 ;  Feb. 2';  Rlar. 1 6 7 ;  

April  6': April 2 0 t .  
Wake-Jan. 5.; J a n .  1 2 t  ( A ) ;  J a n .  1 9 t  

1 2 ) :  Feb.  9 t  ( 3 ) ;  Mar. 2' ( 2 ) ;  hlar.  1 6 t  
( A ) ;  Mar.  2 3 t ;  A w i l  6 *  ( A ) ;  April  1 3 7 ;  
April 207 ( A ) :  April  Z i t ;  BIay 4 ' ;  May 
l l t  ( 3 ) ;  J u n e  1. ( 2 ) ;  J u n e  1 5 t  ( 2 ) .  

E I G H T H  JU1)ICIAL DISTRICT 

Spr ing  Term, 1 9 4 Z J u d g e  Thompson. 

1 1 * .  M a s  257 ( 2 ) ;  J u n e  8'. 
Pender-Jan 5 ;  hlar. 2 3 1 ;  April 2 7  

N I S T H  J U D  [CIAL DISTRICT 

Spr ing  T e r m ,  194% J u d g e  Bone. 
Bladen-Jan. 5 ;  Mar. 16':  April 2 7 t .  
Cumberland-Jan. 12 ' ;  Feb. 9 t  ( 2 ) :  

Nar .  2 *  ( A ) ;  Mar. 9.; Mar. 2 3 t  ( 2 ) ;  April 
2 i '  ( A ) ;  May 4 t  1 .3) :  J u n e  I * .  

Hoke-Jan. 1 9 ;  April 20. 
Robeson-Jan. 12.1 ( A )  ( 2 ) ;  J a n .  26 .  

( 2 ) ;  Feb.  2 3 t  ( 2 ) :  JIar.  16. ( A ) ;  April 6* 
( 2 ) ;  April  2 0 t  ( A !  May 4 '  ( A )  ( 2 ) ;  May 
1st  ( 2 ) ;  J u n e  8 1 ;  J u n e  15' .  

T E N T H  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1912-Judge  Parker .  
Alamance-Jan. 2 6 t  ( A ) :  Feb. 23'; 

Mar.  3 0 1 ;  May 11. ( A ) ;  Alas 257 ( 2 ) .  
Durham-Jan. 5 ' :  J a n .  1 2 t  ( 2 ) ;  J a n .  

2 6 t  ( A ) ;  Feb. 1 6 ' ;  Feb.  2 3 t  ( A ) :  Rlar. 2 t  
( 2 ) ;  X a r .  1 6 1  ( A ) :  hlar. 23'; X a r .  30. 
( A ! ;  April 6 7  ( A  ( 3 ) :  April 2 7 t  ( 2 ) ;  
May 1 8 ' ;  May 2 5 t  ( A )  ( 3 ) ;  J u n e  2?*.  

Cran~i i le -Feb .  2  ( 2 ) :  A ~ r i l  6  ( 2 ) .  
Orange-Mar. I f  ; May'  l l t ;  J u n e  8 ;  

J u n e  1 5 t .  
Person-Jan. 2 6 ;  Feb. 27 ( A ) ;  April 20 .  



COURT CALENDAR. vii 

WESTERN DIVISION 

E L E V E N T H  J U D I C I A L  DISTRICT 

Spr ing  T e r m ,  1 9 4 2 J u d g e  Armst rong .  
Ashe-April 13' ; 
Alleghany-Apri: 
Forsyth-Jan.  5 ;  

( 3 ) ;  Feb.  2 ;  Feb.  
Mar. 2;  Mar.  9 ( A )  
( 2 ) ;  April  1 3 t  ( A )  

May 25t (2).  
1 2 7 .  . .  . 

J a n .  12 ( A ) ;  J a n .  
9 ( A ) ;  Feb.  9 t  

; Mar. 9 t  ( 3 ) ;  Ma1 
; April  2 0 t ;  April  

( A ) :  May 4 ( 2 ) ;  hlay 25t ( A )  ( 2 ) ;  J u n e  
8 ;  J u n e  15 ( A ) ;  J u n e  1 5 t  ( 2 ) .  

T W E L F T H  J U D I C I A L  DISTRICT 

Spr ing  T e r m ,  1 9 4 2 J u d g e  Warlick.  
Davidson-Jan. 26'; Feb .  16t  ( 2 )  ; April  

6 t  ( A )  ( 2 ) ;  *&lay 4 ' ;  May 25t ;  J u n e  I t  
( A ) ;  J u n e  22 . 

Gullford-Dec. 29.; J a n .  5' ( A ) ;  J a n .  
5 t  ( 2 ) ;  J a n .  19.; Feb.  2' ( A ) ;  Feb.  2 t  
( 2 ) ;  Feb.  1 6 t  ( A )  (21 ,  Mar.  2' ( 2 ) ;  Mar.  
16 t  ( 2 ) ;  hlar .  23' ( A ) ;  Mar.  30t ( 2 ) ;  
April 1 3 t ( 2 ) ;  April  20' ( A ) ;  April  27.: 
May l l t  ( 2 ) ;  May 18' ( A ) ;  May 25' ( A ) ;  
J u n e  17 ( 2 ) ;  J u n e  15.. 

T H I R T E E N T H  J U D I C I A L  DISTRICT 

Spr ing  T e r m ,  1 9 4 2 J u d g e  Rousseau.  
Anson-Jan. 12.; Mar.  2 t :  April  13 

( 2 ) ;  J u n e  8 t .  
Moore-Jan. 19'; Feb.  9 t ;  May 23t ( A )  

( 2 ) ;  May 18'; May 25t.  
Richmond-Jan.  5.; Feb.  2 t  ( A ) :  Mar.  

167; April  6.; May 257 ( A ) ;  J u n e  15t .  
Scotland-Mar. 9 ;  April  27t. 
Stank-Feb.  2 t ;  Feb .  9 t  ( A ) ;  Mar. 30; 

l r a v  l l t  . . . . - - . 
Enion-Jan. 26.; Feb.  1 6 t  ( 2 ) ;  Mar. 

23 t ;  May 4t .  

F O U R T E E N T H  J U D I C I A L  DISTRICT 

Spr ing  T e r m ,  1942 J u d g e  Pless.  
Gaston-Jan. 12'; J a n .  15 t  ( 2 ) ;  hlar .  

9' ( A ) ;  hlar .  16 t  ( 2 ) ;  April  20'; May 1st 
( A )  (2)  ; J u n e  I*. 

Mecklenburg-Jan. 5'; J a n .  5 t  (A)  ( 2 ) ;  
J a n .  19% ( A )  ( 2 ) ;  J a n .  19 t  ( A )  ( 2 ) ;  Feb.  
2t  ( 3 ) :  Feb.  2 t  ( A )  ( 2 ) ;  Feb.  1 6 t  ( A )  
( 2 ) ;  Feb.  23'; Mar. 2t  ( 2 ) ;  Mar. 2t  ( A )  
( 2 ) ;  Mar.  16' ( A )  ( 2 ) ;  Mar.  16 t  ( A )  ( 2 ) ;  
Mar.  30t ( 2 ) ;  hlar .  30t ( A )  ( 2 ) :  April  13' 
( A ) ;  April  1 3 t ;  April  20t ( A ) ;  Apr i l  27t 
( 2 ) :  April  27t ( A )  ( 2 ) ;  May 11.; May 117 
( A )  ( 2 ) ;  May 1 s t  ( 2 ) ;  May 25t ( A )  ( 2 ) ;  
J u n e  8'; J u n e  8 t  ( A )  ( 2 ) ;  J u n e  1 5 t :  J u n e  
22' ( 2 ) .  

F I F T E E N T H  J U D I C I A L  DISTRICT 

Spr ing  T e r m ,  1942 J u d g e  Nettles. 
Alexander-Feb. 2 ( A )  ( 2 ) .  
Cabarrus-Jan. 5 ( 2 ) ;  Feb.  23 t ;  Mar. 2t  

( A ) ;  April  20 ( 2 ) ;  J u n e  8 t  ( 2 ) .  
Iredell-Jan. 26 ( 2 ) ;  hlar .  9 t ;  hfay 18 

( 2 ) .  
Montgomery-Jnn. 19.; April 6 t  ( 2 ) .  
Randolph-Jan. 26t ( A )  ( 2 ) ;  Mar. 16 t  

( 2 ) ;  hlar .  30': J u n e  22'. 
Rowan-Feb. 9 ( 2 ) ;  Mar.  2 t ;  Mar. $1 

( A ) ;  hlay 4 (2) .  

S I X T E E N T H  J U D I C I A L  DISTRICT 
Spr ing  T e r m ,  1 9 4 2 J u d g e  Alley. 

Burke-Feb. 16;  hlar .  9 t  ( 2 ) ;  J u n e  1 
, 9 ,  
L O , .  

Caldwell-Jan. 5 t  ( A )  ( 2 )  ; Feb.  23 ( 2 )  ; 
May 4 ( A ) ;  hlay 1 s t  ( 2 ) .  

Catawba-Jan. 12 t  ( 2 ) ;  Feb .  2 ( 2 ) ;  
April  6 t  ( 2 ) ;  hlay 4 t  ( 2 ) .  

Cleveland-Jan. 5; Mar. 23 ( 2 ) ;  hlay 
18t ( A )  ( 2 ) .  

Lincoln-Jan. 1 9 t  ( A )  (2) .  
Watauga-April  20 ( 2 ) ;  J u n e  8 t  ( A )  

( 2 ) .  

S E V E N T E E N T H  J U D I C I A L  DISTRICT 
Spr ing  T e r m ,  1 9 4 2 J u d g e  Clement.  

Averv-April 6' ( A ) ;  April  13t .  
Davie-Mar. 16 ;  May 25t. 
Mitchell-Mar. 30 (2) .  
Wilkes-Jan. 127 ( 3 ) ;  Mar. 2 ( 2 ) :  Mar.  

16 ( A ) ;  April  27t ( 2 ) ;  J u n e  I t  ( 2 ) .  
Padkin-Feb. 2 (3) .  

E I G H T E E S T H  J U D I C I A L  DISTRICT 
Spr ing  T e r m ,  1 9 4 2 J u d g e  Sink. 

Henderson-Jan. 51 ( 2 ) ;  Mar. 2 ( 2 ) ;  
April  2 i t  ( 2 ) :  May 25t ( 2 ) .  

McDowell-Dec. 29'; Feb .  9 t  ( 2 ) ;  J u n e  

S I N E T E E N T H  J U D I C I A L  DISTRICT 
Spr ing  T e r m ,  1 9 4 2 J u d g e  Phil l ips.  

Buncombe-Jan. 5 t  ( 2 ) ;  J a n .  12 ( A )  
( 2 ) ;  J a n .  19'; J a n .  26; Beb. 2t  ( 2 ) ;  Feb .  
16.; Feb.  16 ( A )  12) :  Mar. 2t  ( 2 ) ;  Mar. 
16': hlar. 16 ( A )  ( 2 ) ;  Mar.  307 ( 2 ) ;  April  
13'; April  13 ( A )  (21 , ;  April  27; May 4 t  
( 2 ) ;  May 18'; May 18 ( A )  ( 2 ) ;  J u n e  I t  
( 2 ) ;  J u n e  15'; J u n e  15 ( A )  ( 2 ) .  

hladison-Feb. 23; Mar.  23;  April  20; 
May 26; J u n e  22. 

T W E S T I E T H  J U D I C I A L  DISTRICT 
Spr ing  T e r m ,  1942 J u d g e  Gwyn. 

Cherokee-Jan. 19 t  ( 2 ) ;  hlar.  30 ( 2 ) ;  
.Tune 1 s t  12). 

Clay-Apr~l 27. 
Graham-Jan.  5 t  ( A )  ( 2 ) ;  Mar. 16 ( 2 ) ;  

J u n e  I t  ( 2 ) .  
Haywood-Jan. 5 t  ( 2 ) ;  Feb.  2 ( 2 ) ;  May 

4 t  ( 2 ) .  
Jackson-Feb. 16 ( 2 ) ;  May 1 s t  ( 2 ) ;  

J u n e  8' ( A ) .  
Macon-April 13 (2) .  
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T W E N T Y - F I R S T  J U D I C I A L  DISTRICT 
Spr ing  T e r m ,  1 9 4 2 J u d g e  Bobbit t .  

Caswell-Mar. 16'; Mar. 23t. 
Rockingham-Jan.  19. ( 2 ) ;  Mar. 2 t ;  

J l a r .  5'; April  1 3 t ;  May 4t  ( 2 ) ;  May 18. 
( 2 )  ; J u n e  8 t  ( 2 ) .  

Stokes-Jan. 5' ( A ) ;  Mar. 30'; April  
6 t ;  J u n e  22.. 

Surry-Jan. 5 ' ;  J a n .  1 2 t :  Feb.  9'; Feb.  
16 t  ( 2 ) ;  April  20'; April  277; J u n e  l t .  

* F o r  c r imina l  cases. 
t F o r  civil cases.  
$ F o r  jail a n d  civil cases. 
( A )  Special o r  Emergency  J u d g e  to  be assigned. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

Eastern District-ISAAC M. MEEKINS, Judge, Elizabeth City. 
Middle District-JOHNSON J. HAYES, Judge, Greensboro. 
lvestern District-EDWIN PATES TJ'EBB, Judge, Shelby. 

EASTERN DISTRICT 

Terms-District courts a re  held a t  the time and place a s  follows: 
Raleigh, criminal term, fifth &Ionday after the fourth Monday in 

March and September; civil term, second Jlonday in March and 
September. THOMAS DIXON, Clerk. 

Fayetterille, third Monday in March and September. S. H. BUCK, 
Deputy Clerk. 

Elizabeth City, fourth Monday in March and September. SADIE A. 
HOOPER, Deputy Clerk, Elizabeth City. 

Washington, first Monday after the fourth Monday in March and 
September. J. B. RESPASS, Deputy Clerk, Walshington. 

New Rcrn, second Monday after the fourth Mondly in March and Sep- 
tember. NATILDA H. TURNER, Deputy Clerk, >.en* Bern. 

Wilson, third Monday after the fourth Monday in March and Septem- 
ber. G. L. PARKER, Deputy Clerk. 

Wilmington, fourth Monday after the fourth hlonday in BIarch and 
September. W. A. WYLIE, Deputy Clerk, Wilnington. 

OFFICERS 

J. 0. CARR, United States Sttorney, Wilmington. 
CHAUNCES LEGGETT, Assistant United States Attorney, Tarboro. W. C. 
CHAS. F. ROUSE, Assistant United States Attorney, Kinston. 
F. S. WORTHY, United States Marshal, Raleigh. 
THOMAS DIXON, Clerk United States District Court, Raldgh. 

MIDDLE DISTRICT 

Terms-District courts a re  held a t  the time and place a s  follows: 
Durham, fourth hlonday in September and first Monday in February. 

HENRY REYNOLDS, Clerk, Greensboro. 
Greensboro, first Rlonday in June and December. HENRY REYNOLDS, 

Clerk ; MYRTLE D. COBB, Chief Deputy ; LILLIAE. HARKRADER, Deputy 
Clerk ; P. H. BEESON, Deputy Clerk ; MAUDE B. GEUBB, Deputy Clerk. 

Rockingham, first Monday in March and Septe~ober. HENRY REYN- 
OLDS, Clerk, Greensboro. 

Salisbury, third Monday in April and October HENRY REYNOLDS, 
Clerk, Greensboro. 

Winston-Salem, first Rlonday in May and November. HENRY REYNOLDS, 
Clerk, Greensboro ; Etr.4 SIIORE, Deputy Clerk. 

Wilkesboro, third Monday in May and November.. HENRY REYNOLDS, 
Clerk, Greensboro; C.  EX. COWLES, Deputy Clerk. 

OFFICERS 

CARLISLE HIQGINS, United States District Attorney, Greensboro. 
R o n ~ .  S. MCNEILL, Assistant United States Attorney, Winston-Salem. 
MISS EDITH HAWORTH. Assistant United States Attorney, Greensboro. 
BRYCE R. HOLT, Assistant United States Attorney, Greensboro. 
WM. T. Down, United States Marshal, Greensboro. 
HENRY REYNOLDS, Clerk United States District Court, Greensboro. 
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UNITED STATES COURTS. 

WESTERN DISTRICT 

Terms-District courts a re  held a t  the time and place as  follows: 
Asheville, second Monday in Map and November. J.  Y. JOBDAK, 

Clerk; OSCAR L. MCLURD, Chief Deputy Clerk; WILLIAM A. LYTLE, 
Deputy Clerk. 

Charlotte, first Monday in April and October. FAN BABNETT. Deputy 
Clerk, Charlotte. 

Statesville, fourth Monday in April and October. SNNIE QDERHOLDT, 
Deputy Clerk. 

Shelby, fourth Monday in September and third Monday in March. 
FAN BABNETT, Deputy Clerk. Charlotte. 

Bryson City, fourth Monday in Nay and Sovember. J. T. JOBDAB, 
Clerk. 

OFFICERS 

THERON L. CAUDLE, United States Attorney. Asherille. 
WORTH MCKINNEY, Assistant United States Attorney, Asheville. 
W. BI. NICHOLSON, Assistant United States Attorney, Charlotte. 
CHARLES R. PRICE, United States Marshal, Asheville. 
J. Y. JORDAN, Clerk United States District Court, Asheville. 
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SPRING TERM, 1942 

ALBERT L. BUNKER ,ino 1;. J. 3IAIITIX r. R. C. LLEWELLYS ; WILT.I.Uf 
SYDNOR, ADMINISTRATOR OF W. G. SPDNOR, DECEASED ; JIARTIIA 31. 
STONE, EXECUTRIX OF A. G .  BOWRIAS, DECEAWD; W. F. CARTER; A;\D 

FRED FOLGER, ADIIINISTRATOR OF A. D. FOLGER, DECEASED. 

(Filed 23 February,  1942.) 

1. Bills and Kotes §§ l ' ia,  1Ra- 
When parties primarily liable on a note pay the  amount thereof to the  

paFee bank, the  transxction pays and extinguishes the  note. 

2. Bills and Notes § 18a- 
Where two of several part ies primarily liable on a note pay the amount 

thereof to the  pa ree  bank under a n  agreement t h a t  they a r e  to  h a r e  t he  
rights of t he  bank to  collect f rom the  other makers,  they may not 11old 
such other makers  Iiable a s  upon co~l t rac t ,  eince such other  maliers a r e  
not parties t o  the  agreement with the  bank, nor may they hold them up011 
the  doctrine of subrogation, hut  may maintain a n  action against  them 
only upon the doctrine of equitable contribution. 

APPEAL by plaintiffs from Johnson, Special Judge, at November Spe- 
cial Term, 1941, of SURRY. 

Civ i l  action to recover on note, heard upon demurrer to complaint. 
Plaintiffs in pertinent parts of their complaint allege that on 11 De- 

cember, 1934, plaintiffs, together with A. D. Folger, R. C. Llewellyn, 
W. G. Sydnor, Xartha M. Stone, executrix of ,4. G. Bowman, deceased, 
and W. F. Carter executed and delivered to the First National Bank, 

1-221 
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Mount Airy, Kor th  Carolina. their promissory note, in words and figures 
set forth, in the sum of $5.600.00, payable one year after date. 

"3. That  by agreement of all of the signers of s~r~icl note, and on ac- 
count of an obligation of each of said signers, i t  was mutually agreed 
artd understood and intended by all of the parties that  the said note so 
signed by each of them mas a joint and several obligation, and that  they 
wcw all principals, and all equally liable, and m r e  all to be bound 
equally and for the same period of t ime; that  the note used v a s  a blank 
form and there was not room for all of the makers tcl sign on the face of 
the note, and tliat some of them signed on the back, but as hereinbefore 
alleged, they were all principals to the said obligation, and it was ex- 
pressly understood that  each of the said signers became firmly and 
equally hound, jointly and sererally, for the payment of the said note, 
as principals. . . . 

"5 .  That  the First  National Bank of Mount Airy, the owner arid 
holder of the said note, demanded payment . . . that  the signers and 
makers . . . failing and neglecting to pay their pmorate part  or any 
par t  of said note, . . . plaintiffs, Albert L. Bunker and N. J. Martin, 
. . . took up the said note from the bank, under an express agreement 
a t  the time with the said bank . . . that  their tak i rg  u p  the said note 
x-as not to constitute a payment and satisfaction of the said note; that  
under said agreement said Albert L. Bunker and N. J. Martin were to 
haye the rights of said bank to collcct from the other signers and makers 
of said note, and the transfer made by the said banli m said note was so 
intended. 

"6. That  the plaintiffs . . . allege that  they are the owners of the 
said note, and that  under the express agreement a t  the time the note was 
taken u p  a t  the bank, as hereinbefore alleged, . . . they are subrogated 
to  the rights of the bank, as relates to the other signers and makers of 
the said note." 

Upon these allegations, and others not pertinent to questions involred 
in considering demurrer, plaintiffs pray judgment against the defend- 
ants, jointly and severally, for stated sum. 

Ikfendants  William Sydnor, as administrator of 'W. G. Sydnor, de- 
(*eased, and W. I?. Carter demur to the complaint for tha t  it appears 
upon the face thereof: 

"First :  That  the plaintiffs ha re  no legal capacitg to maintain said 
action for tliat i t  is  alleged in said complaint that  the plaintiffs are 
assignees for collection only and therefore are not real parties i n  interest. 

"Second: That  the complaint does not state an  ~ c t i o n  in  contract, 
either cqn-essed or implied, as between the parties plaintiff and de- 
fendant to this action. 
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"Third:  That  if the plaintiffs be found to be the real parties in in- 
terest and capable of maintaining said action for subrogation, the com- 
plaint does not state a cause of action for such relief, for  that  i t  appears 
from the pleading that  all parties, plaintiffs and defendants, or those 
whose estates are parties through their personal representatives, were 
joint obligors upon the promissory note, jointly and severally obligated 
to its payment. That  in law and equity subrogation may not be invoked 
betn-een those who are primarily liable in the absence of an express agree- 
ment between the obligors to tha t  effect. 

"Fourth: Tha t  if the action sounds in  contribution, there is a mis- 
joinder of parties arid causes of action for that  the liability of each 
defendant would be several and not joint." 

Upon hearing of said demurrer, judge of Superior Court, concluding 
"that the plaintiffs are the real parties in interrst ( that  the complaint 
does not state a cause of action, either in contract or subrogation) ; but 
does state a cause of action ( in  equitable contribution) and there is no 
misjoinder of parties and causes," entered judgment overruling the de- 
murrer and ordering that the case be tried as an  action for equitable 
contribution. 

Plaintiffs excepting to the several portions of the judgment in paren- 
theses, appealed therefrom to  the Supreme Court and assigned error. 

R o b f .  A. F r e e m a n  and B t ~ r k e  & B u r k e  for plaintif fs,  appellants.  
A .  B. Car ter  and  T .  D. B r y s o n  for defendants ,  appellees. 

I~IXBORXE, J. 111 view of the fact that the demurrer is orerruled 011 

the ground that  the complaint states a cause of action in equitable con- 
tribution, it may well be contended that  i n  qo f a r  as the rulings adverse 
to plaintiffs are concerned this appeal is premature. But,  be that as it 
may, a review of the rulings to which plaintiffs object fails to  disclose 
error in the judgment rendered. (1) Whatever the agreement may 
have been between plaintiffs and the bank, on which plaintiffs undertake 
to state a cause of action, there is 110 allegation that  the defendants, ap- 
pellees, were parties thereto. ( 2 )  The allegation that  plaintiffs satisfied 
the bank and took u p  the note ui1dt.r express agreement with it that 
"their taking up" the note was not to con.titutc a ~ , a p e n t  and hatiifac- 
tion of it, but that  they nere  to (%axe the rights of the hank to collect 
from the other signers and makers," may fairly raise the question as to 
whether the plaintiffs are the real parties in interest. The  ruling that  
plaintiffs are the real parties in interest muqt be read in connection with 
ruling that  the complaint states a cause of action for equitable contri- 
bution. But  if plaintiffs be the owners of the note, the allegatious are 
tantamount to saying that plaintiffs paid the bank and took u p  the note. 
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If so, plaintiffs and defendants being coprincipals a n d  all  equally liable 
on  t h e  note, such payment  constitutes extinguishment of the  note. Sher- 
wood v. C'ollier, 1 4  N .  C., 380;  Brown I . .  Long, 36 N.  C., 1 9 0 ;  R u n y o n  1 1 .  

Clark, 49 N.  C., 52 ;  Hanner v. Douglass, 57 N. C., 262; fiavison v. 
Gregory, 132 N.  C., 389, 4 3  S. E., 916;  Bank v. Botel Co., 147 N.  C., 
594, 61  S. E., 570;  Lirerman e. Cahoon, 156 N. C., 187, 72 S. E., 327;  
H o f f  v. Xohn ,  213 IT. C., 397, 2 S. E. ( 2 d ) ,  23. I n  s l c h  e ren t  their  rem- 
edy against  the  defendants, their  coprincipals, mould be i n  equitable con- 
t r ibut ion.  Xoore 1 % .  Xoore, 11 h'. C., 358;  Pozrell v. ,Ilatfhis, 26 N .  C., 83 ; 
Allcn c. Wood, 38 N .  C., 386;  Adams 21. Hayes, 120  :V. C., 383, 27 S. E., 
4 7 ;  l'efree v .  Sarage, 1 7 1  IT. C., 437, 88 S .  E., 725;  l f a rcey  v. Oettinger, 
1 9 4  N .  C., 483, 140 S. E., 86. Subrogat ion would not  lie. Liles v. 
Rogers, 113  N.  C., 197, 1 8  S. E . ,  1 0 4 ;  Joyner v. RePtctor Co., 176  N.  C., 
274, 97 S. E., 44 ;  Wallace v.  Benner, 200 11'. C., 124, 156 S. E., 795. 

T h e  judgment below is  
Affirmed. 

WILLIE DODGE v. STATE IIIC:IIWAiY ASL) PITIH,IC WOItIiS 
C'OJIJIISSIOS. 

1. Highways 5 10,-Lowering of bridge is within latitude of highway 
easement, and canal owher may not recover for resulting damage. 

I'etitioncr constrncted a C : I I I ; ~ ~  across :I colinty hif:liway and tllercnfter 
maintained the ljridge constr~lctril o\cbr the cnn:ll ((-'. S., 3795).  The 
Stnte Highwax Coinmission, npon taking over the highway. col~strnc.ted a 
new l~ritlge, and lntcr constrnctecl a second new bridge wl~ieh n.;~s some 
two :mil one-half inches lower than t l ~ r  first. Peti-ioner institutctl this 
procwding under C. S.. 3S4G ( b l ~ i ,  :IS a~nentlctl, to :.?cover cornpenratior~ 
npou his contention t l ~ t  t11v lowering of the britlgr interfered with the 
~ i s c  of tilo c:~n:il ill floating his barge ~uitlrr the bridge. H c l d :  The use 
of the c:lnal by pctitioucr W:IS pc'rmissiw : ~ n d  slibjcc~: to the eascrnmt for 
llighn-ny purposes, : I I I I ~  tl~erefore pctitionc\r is not entitled to rcco\-csr corn- 
pensnt io~~.  

2. Adverse Possession 5 11- 
The use of n c:u~al n u r n i ~ ~ g  under n I~ighwny hr i t lp  nil1 11c tlc~emc~il pcr- 

missive, and t l ~ c w f o r ~  its conti1111et1 Iise o w r  a poriotl of yc,:lrs n-ill not 
confer an easemrnt or limit the ivlsc~nc~nt for highwily p ~ ~ q ~ o s c s .  

.2rrh.41, by defendant f r o m  Diron, Special Judge, a t  October Term,  
1941, of TTRRELI,. 

This i i  a special proceeding in thc n a t u r r  of coiitierlii~ation f o r  asses.- 
m w ~ t  of ro rnpen~nt ion  for  allcyetl taking of ~~ropi~i . t ,v  r ig l~ t s .  ('. S., 
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3846(bb), as amended by Public Laws 1923, chapter 160, section 6, as 
amended by Public Laws 1931, chapter 148, section 23, as amended by 
Public Laws 1935, chapter 2, as amended by Public Laws 1937, chap- 
ter  42. 

The petitioner is the owner of a tract of land consisting of 796 acres, 
and the owner of other lands as tenant i n  common with other heirs of his 
father, the late W. T.  Dodge. A11 of said lands lie in Tyrrell County, 
just west of the State Highway leading from Fairfax in  Hyde County 
to Columbia in  Tyrrell County. 

I n  1923 the petitioner dug the Dodge Canal, extending from a point 
on the Alligator River i n  a northwestwnrdly direction to and across the 
aforesaid State Highway, which a t  the time of the construction of the 
canal was a par t  of the highway system of Tyrrell County. 

The evidence of the petitioner discloses that  he built and maintained a 
floating drawbridge across the canal for the use of the traveling public. 
That  said drawbridge was used from the date of the construction of the 
canal until 1933, when the road was taken over by the respondent. 

I n  1933 the State Highway Commission built a new bridge, which 
the petitioner claims had a movable span. H e  admits, however, he never 
removed i t  during the period of its existence. I n  1939 a new bridge was 
constructed, and the petitioner contends i t  mas built on sills six inches 
smaller than those on which the 1933 bridge was built, and that the 1933 
bridge had a rise of 21 2 inches on either side; and therefore by renson 
of the lo\\-eriag of the bridge hc has been prever~tcd the normal use of the 
canal in floating his barge to and from his premises to the Alligator 
River. Thc  petitioner alleges and offered evidence tending to prove that  
in constructing the bridge in 1939 the respondent permitted dir t  to be 
thrown in the canal under the bridge and, as a result, the canal did not 
properly drain the lands of the petitioner and he has sustained damages 
to his land and crops. The respondent offered evidence tending to show 
the contrary. The  witnesses for the respondent teqtified that  the 1939 
bridge as constructed was flat, but on similar foundationr. and was orlly 
21 5 inches lower than the 1933 bridge. 

The petitioner did not o ~ v n  all the lands through which his canal was 
constructed. The loner end of the canal runs through the land.: of the 
Richmond Cedar Works, ah ich  concern brought an action against the 
petitioner nnd his father, TV. T .  Dodge, in 1924. The petitioner ilitro- 
duced the judgment in that  case, which judgment gaye W. T. Dodge, his 
heirs and assigns, the perpet~lal  right to drain the land then owned by 
W. T. Dodge through the canal, and the right from time to time to move 
his dredge to and f ro  through said canal. The  judgment expressly pro- 
hibited the defendants frnm making any roinmercial use of the canal or 
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to carry on said dredge lumber, trees, merchandise or other produce, or 
anything in the nature of commerce. 

The following issues wcre submitted to the ju ry :  
"1. Did the plaintiff suffer clamage to his crops by reason of the acts 

of the defendant, as alleged in the petition? Ans. : 'No.' 
"2. I f  so, in what amount is plaintiff entitled to recover by reason of 

damage to his land and crops ? Ans. : --- 
"3. Did the plaintiff suffer damage to his canal rights by reason of the 

acts of thc defendant, as alleged in  the petition? Pas .  : 'Yes.' 
''4. I n  what amount is plaintiff entitled to recoTrer by reason of said 

damage to his canal rights ? Ans. : '$1,000.00.' 
"5. H a s  the petitioner been benefited by the building of said bridge, if 

so, i n  what amount ? Ans. : '$100.00.' " 
From judgment on verdict respondent appeals to the Supreme Court 

and assigris error. 

D. D. T o p p i n g  and  8. 8. Tl'ard f o r  pet i f ioner ,  appellee.  
Char les  Ross  and  IT'. I .  Hals tead for respondent ,  czppellant. 

De;v;uy, J. The jury having answered the first issue in  favor of the 
respondent, tlie question before this Court is to de t e~mine  whether or not 
tlie petitioner has established any easement or right by haring con- 
structed this canal in 1923 which would entitle him to  recover from t h ~  
respondent, the public roads agency of the State, .'or an  alleged iiiter- 
ference TI-ith those rights. I t  was alleged in  the pt~tition that  the peti- 
tioner had an  agreement n i t h  the State Highway (:ommission to main- 
tain a removable or drawbridge. Ho~vcver, this w i s  denied by the re- 
spondcnt and no evidence offered to prove the exislence of such a con- 
tract a t  the tr ial  i n  this proceeding. 

The statute, C. S., 3795, requires that  every pers'm who for the pur- 
pose of draining his lands, or  for ally other purpose shall construct any 
ditch, drain or canal across a public road to keep at his oxvn expense in 
good mld sufficient repair all bridges that are or i ~ a y  be erected over 
nhich a puhlic road may run. The  petitioner unquestionably recognized 
this duty a i ~ d  performed it for some ten years. This  road was a public 
1iiglin.ay \\he11 petitioner built his canal. I n  the case of S h e l b y  c. P o w e r  
Co., l.i.5 C., 196, 71 S. E., 215, B r o u w ,  J., says: "It is well settled 
that ,  unless by legislative enactment, no title can be acquired against the 
puhlic by user alone, nor lost to the public by non-user. C o m m o n w e a l t h  
P .  Jlorcliearl, 4 Am. St., 601, and cases cited; 22 -h. and Eng., page 
1190. Public rights are never destroyed by long-c'ontinued encroach- 
iucnti: or permissive trespasses," cited anti approved in the case of Lenoir  
1 % .  Crabf ree ,  158  X. C., 357, 74 S. E., 105. 
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I n  aildebrand z.. Telegraph Co., 219 N .  C., 402, 1 4  S.  E. (2d),  252, 
it is stated: "It may be conceded that the easement acquired by the State 
for a public highway is, under existing law, so extensire in nature and 
the control exercised by the Highway Commission is so inclusive in 
extent that the subservient estate in the land, from a practical stand- 
point, amounts to little more than the right of reverter, in the event the 
easement is abandoned." And again, on page 409 of the same opinion: 
('As we view it, the effect of this act is to give dominance to the easement 
acquired by the State. Under the terms thereof the Highway Commis- 
sion has authority to control the uses to which the land embraced within 
the easement may be put. I f  it deems i t  wise or expedient so to do, in  
the interest of the traveling public, i t  may altogether exclude the imposi- 
tion of any additional easement or burden." 

I n  Perry G. White, 185 N. C., '79, 116 S. E., 84, this Court, speaking 
through Clark, C, J., said:  "Conceding that  the ditch had existed and 
been kept up  continuously for draining plaintiff's land for the past 30 
years over the land of the defendant, the plaintiff would not have ac- 
quired the right of easement thereby. This user may have been permis- 
sive, and the law presumes that i t  was, Mere user for 30 years will not 
confer an easement unless i t  appears that i t  mas adverse." See, also, 
Darr G .  Aluminum Co., 215 N. C., 768, 3 S. E. (2d),  434, and cases cited 
therein. 

We do not think the petitioner has established any rights adverse to 
the easement of the respondent and i ts  predecessor in  title, the Board of 
Commissioners of Tyrrell County. We think the rights exercised by the 
petitioner have been permissive and not adverse, and the judgment of the 
court below is 

Reversed. 

CLOSS G I B B S  A N D  J. H .  JARTIIS, A>IERICAS A G R I C U L T U R A I ~  CHEMI-  
CAL COJIPANY, hIARTNA E .  JACKSOS.  I s n r r ~ u n a ~ ~ ~ ,  Alvn AS Execu- 
TRIX OF THE WILL OF DR.  C. C. JACKSOS.  IWXEASED, Y. G .  H. WESTON 
8; COJIPANY, MRS. FASZJIE D R U R P ,  W A L T E R  (W.  13.) BEXSOX,  
ASn S. 0. JONES,  SHERIFF O F  H T D E  C'OUSTT. 

(Filed 25 February. 1'34L) 

1. Judgments § 5- 
The statutory authorization of the entry of j~~dgments  by confession is 

in derogation of common right, and the statutes must he strietly constnled. 
C. S., 623-625. 

2. Same--Court must  render judgment by confession upon duly verified 
statement, and  mere filing and docketing statement is insufficient. 

The filing of a verified statement and affida~it authorizing the entry of 
a judgme~~t  by confession is necwsary to confer jurisdiction 11po11 the 
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clerk to render such judgment, but the rerified statement, in itself, even 
though recorded on the judgment docket, indexed and cross-indesed, is 
not effective as 11 judgment of the court, even thoug:h the clerk intend it 
to be so effectire, the rendition of the judgment being the distinct office 
of the court apart from and in addition to the ministerial acts of filing 
ant1 docketing. 

3. Judgments § 19d- 
The filing of a verified statement and affidarit authorizing the entry of 

jutlgment by confession, which is recorded on the judgment docket, 
indexed nnd cross-indexed by the clerk without entry of judgment t11ereo11, 
is ineffective as against creditors whose judgme~lts are subsequently 
docketed. 

APPEAL of defendants, G. H. Weston & C o m p a n , ~  and Mrs. Fannie 
Drury,  from Frizzelle,  J., at  October Term, 1941, of HYDE. Affirmed. 

On  18 June ,  1929, W. H. Benson filed a verified statement before C. L. 
Bell, clerk of the Superior Court of Hyde County, co~lfessing judgment 
and authorizing the entry of judgment i n  conformity therewith for 
$3!33.79, with interest from 5 September, 1925, which statement and 
affidavit mas recorded in the judgment docket. There is added to the 
entry the following: "Reference is hereby made to Judgment Docket No. 
10, page 315, Judgment Xo. 2977, for renewal judgmthnt. This April 12, 
1939. Wm. I. Cochran, CSC." On  1 April, 1939, the said W. H. Ben- 
SOIL filed a similar verified statement and affidavit confessing judgment 
before William I. Cochran, clerk of the Superior Court of Hyde County, 
and authorizing judgment to be entered thereon, which affidavit and 
confession is recorded in  Judgment Docket Ro.  10, ;it page 315, in the 
office of the clerk of the Superior Court of Hyde County, with notation: 
"Docketed April 12, 1939, a t  2 P. 31. No. 2977." Th3 verified statement 
or confession of judgment refers to the confession of judgment rendered 
18 June ,  1929, by reference to the judgment docket, page of entry, and 
number of the purported judgment, and is for  the same amount- 
$303.79 and interest from 5 September, 1925-as in the original corifes- 
sion of judgment; and the statement explains "that it is the intention of 
the defendant to continue said judgment in full force and effect from the 
date hereinafter set out." Following the statement and affidavit there is 
the notation: "Reference is hereby made to Judgmsnt Docket No. 5, 
page 255." 

There mas nothing else done either by the defendmt W. H. Benson 
or the clerk of the Superior Court with respect to either of these pro- 
veedings, and the clerk did not endorse on either of :!aid statements the 
judgment of the court nor any judgment upon either of them on his 
judgment docket. B u t  the tr ial  judge found as a fact that  in each of 
them "the said Clerks of the Superior Court in copy ng said statement, 
affidavit and confession of judgment verbatim in the judgment dockets 
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. . meant and intended the same to be and operate in fact as a formal 
judgment of the Court thereon, and the same were duly cross-indexed in 
the judgment dockets of said Court." Lpon  the purported confession of 
judgment last mentioned execution was issued 26 August, 1941, return- 
able 25 October, 1941. 

The plaintiffs herein, who had obtained rarious judgments subse- 
quently to the foregoing proceedings and entry of the same upon the 
judgment docket, brought this action to restrain the sale of the lands 
under the execution and obtained a temporary restraining order. Upon 
the hearing thereupon the lower court made certain findings of fact and 
conclusions of lam, holding that  the confessions of judgment, while good 
between Benson and G. H. Weston & Co. and Mrs. Drury, were invalid 
and of no effect with regard to the plaintiffs and the judgments held by 
them, and that  all the judgments of plaintiff were prior liens upon the 
property by reason of the fact that  no judgment had been endorsed upon 
the verified statements authorizing entry of judgment by confession, and 
in point of law had not been rendered thereupon. The injunction was 
continued to the hearing. 

From this judgment the defendants, G. H. Weston &. Co. and Mrs. 
Fannie Drury, appealed assigning error. 

0. L. TT'illiams for plaintif, appellee. 
Carfer 13 Carter and Geo. T .  Davis for defendanf, appellant. 

SEAWELL, J. Chapter 12, art.  24, of the Consolidated Statutes (C.  S., 
623-625 inclusire), authorizes the entry of judgment by confession of 
the debtor evidenced by his written statement, duly verified, the contents 
of which must be substantially as set out in C. S., 624. 

The verified statement is jurisdictional, both as to its filing and as to 
its contentq. Cline v. Cline, 209 PUT. C., 531, 538, 183 S. E., 904; Farmers 
Bank of C'la~yfon 2%. XcCullers, 201 X. C., 440, 160 S .  E., 494; Smith v.  
Smi fh ,  117 IV. C., 348, 23 S. E., 270;  Davidson v. Alexander, 84 W. C., 
6 2  Since the proceeding is in derogation of common right, the statute 
authorizing this form of judgment must be strictly construed. Smith v. 
Smith, supra. 

,I question has h e n  raised here as to the sufficiency of the statement, 
which we do not find it necessary to consider as our decision turns upon 
a more serious defect. 

I t  is settled in this jurisdiction that  the mere filing and entry of a veri- 
fied stntemmt as required by the statute, although recorded on the judg- 
ment docket, and cross-indexed as judgments are, will not be effective as 
a judgment under the statute. Formers Bonk of Clayton v. ;licCullers, 
supra. The verified statement must be regarded as a means by which the 
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court acquires jurisdiction and authority and the information upon 
which i t  may render its judgment, and the intention of the clerk that i t  
should have the effect of a judgment is of no significance. 

The statute-C. S., 625-provides that  "the statement and affidavit, 
with the judgment endorsed, thenceforth become the judgment roll." 
The rendition of judgment in  a proceeding of this kind is a distinct office 
of the court, not to be confused with the ministerial acts of filing and 
docketing. Farmers Bank of Clayton v. McCullers, supra; Williams v. 
Atwood, 52 Ga., 585. 

The failure to comply with the mandatory terms of the statute and 
especially the want of rendition of judgment upon the statement and 
affidavit of the defendant is not a mere irregularity, but constitutes a 
fatal  defect, rendering the proceeding of no effect as against creditors 
whose judgments were subsequently docketed. 

The appealing defendants have raised no question here with regard to 
the situation brought about between parties and privies to the attempted 
confession of judgment, and we expressly refrain from passing upon 
such a question. 

The judgment is 
Affirmed. 

ELEANOR G. HILDEBRASD v. SOUTHERS BELL TELEPHOSE A K D  
TELEGRAPH COMPANY. 

(Filed 23 February, 1042.) 

1. Eminent Domain § 26- 
A judgment assessing compensation for the taking: of land or an e:lse- 

ment under eminent domain has the force and effect of a deed. 

2. Highways § 10a- 
The State Highway and Public Works Commissi~m has been granted 

exclwive control over the State Highway System and may i n  its discre- 
tion authorize the use of a highway right of way by telephone and tele- 
graph companies, and prescribe the manner nnd es twt  of such use. sub- 
ject to the right of the owner of the servient estate to payment of com- 
pensation for the additional burden. 

3. Eminent Domain 8 26: Highways § 10a: Telephone and Telegraph 
Companies § 4--Use of land for telephone linen was embraced and 
included in decree awarding compensation for taking of easement for 
highway purposes in this case. 

In a proceeding to assess compensation for the talilng of a right of way 
for a State Highway, decree was entered a~varding t h ~  lando~vner n 
specified sum as compensation for the nse of the land by the "State High- 
way and Public Works Con~mission, its successors a ~ d  assigns, for all 
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HILDEBRASD C. TELEGRAPH Co. 

purposes for which the State Highway and Public TV'orks Commission is 
authorized by law to subject such right of way." Thereafter the Highway 
Commission granted the defendant telephone company the right to place 
its poles on and string its wires over the highway right of way. H c l d :  
The Highway Commission had authority to grant such right to the tele- 
phone company, and therefore the decree in the eminent domain proceeding 
granted an easement which embraced the right of way of the telephone 
company and awarded compensation therefor, and the owner of the fee is 
not entitled to again recover compensation. 

4. Judgments § 3 9 d u d g m e n t  is  binding upon the parties and their privies. 
A decree awarding compensation for taking of an easement by the State 

Highway and Public Works Commission, its successors and assigns, for 
all purposes for which the Commission is authorized by law to subject 
such right of way, is bincling upon the parties, and a telephone company 
granted the right by the State Highway and Public Works Commission to 
maintain itu poles and lines along said right of way is in privity with the 
C'ommission and is entitled to invoke the decree as against the owner of 
the fee in her subsequent action against it to recover compensation for the 
additional burden. 

APPEAL by defendant from G u y ,  J., a t  Ju ly  Term, 1941, of BUN- 
COMBE. Reversed. 

Civil action to restrain the defendant from trespassing upon lands of 
plaintiff and to recover damages alleged to have been sustained by the 
wrongful construction by the defendant of a telephone line along and 
over plaintiff's land. 

This case was here on a former appeal. Hildebrand v. Telegraph Co., 
219 N. C., 402, 14  S. E., 252. The material facts are there stated. 

Plaintiff instituted an  action against the State Highway & Public 
Works Commission to recover damages by way of compensation for the 
right of way taken by the defendant over and across her land for the 
establishment and maintenance of U. S .  Highway No. 70-74. Judgment 
was entered therein a t  the September Term, 1938, Buncombe County 
Superior Court, ax-arding plaintiff $3,600.00 in  full satisfaction and 
compensation "for said right of way and the past and future use thereof 
by the State Highway 8: Public Works Commission, its successors and 
assigns, for all purposes for which the State Highway & Public Works 
Commission is authorized by lam to subject such right of way." This 
judgment was paid and the plaintiff received and accepted the compensa- 
tion thus awarded. 

I n  July,  1938, the State Highway 8: Public Works Commission entered 
into arl agreement with the defendant under the terms of which i t  
granted a license or privilege to the defendant to  encroach upon the 
right of way by erecting and locating its poles a t  specific points thereon. 
The Highway Commission reserved the right to require the removal of 
or change in the location of said structures. The judgment in the con- 
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demnation proceedings and this contract were admitted in evidence and 
are now a par t  of the record. 

Issues were submitted to and answered by the jury as follows: 
"I. Did the plaintiff file a petition after the construction of the high- 

ways known as U. S. 70-74, Project 9020, for condecination as provided 
by the Consolidated Statutes of North Carolina, to have assessed dam- 
ages alleged to have been sustained by reason of such construction? 

"A. Yes (by consent). 
"2. Was judgment duly entered in said cause in  favor of the plaintiff, 

for the sun1 of $3,600, i n  full satisfaction and compensation for the 
taking of said right of way, past and future use thereof by the High- 
way & Public Works Commission, its successors and assigns, for all pur- 
poses for which the State Highway 8: Public Works Commission is 
authorized by law to subject said right of way, which judgment was 
duly paid as alleged in  the answer of defendant? 

"A. Yes (by consent). 
"3. Are all defendant's poles and wires on the right of way of the 

State Highway 85 Public Works Commission, as dewribed and set forth 
in the judgment in the condemnation proceedings instituted by plaintiff 
against the State Highway 8: Public Works Commis;sion? 

'(A. Yes (by consent). 
"4. Did the State Highway 85 Public Works Commission, prior to the 

commencement of the building and erection of the telephone lines and 
poles by defendant, give and grant  to defendant the right to install and 
erect said poles and lines within the right of way of the State Highway 
8: Public Works Commission, insofar as the State Highway & Public 
Works Commission was by law authorized so to do?  

"Answer: Yes (by consent). 
"5 .  Was the plaintiff the owner of the fee in the land embraced within 

and subject to the State Highway right of way and adjoining land on 
the west side thereof, consisting of approximately 3 5 acres? 

"Answer : Yes. 
"6. What  damages, if any, is plaintiff entitled to recover? 
"Answer : $1,000.00." 
From judgment thereon in favor of the plaintiff, r lef~ndant appealed. 

Sanford 1Y. Brown and J .  W .  Haynes for plaintif, appellee. 
J .  G. Merrimon, S. B. X a f ,  Merrell Collier and Guthrie, Pierce & 

Blakeney for defendant, appellant. 

BARXHILL, J. The judgment roll i n  the original condemnation pro- 
ceedings in which a decree was entered condemning a right of way over 
and across plaintiff's lands for use as a public high~way was excluded in 
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the original tr ial  of this cause. The error i n  so doing was assigned as 
one of the reasons for remanding the case for a new trial. I n  the trial 
below this judgment roll was admitted and the decree therein is now 
before us for consideration. The  jury by its verdict has found the essen- 
tial facts in respect thereto. 

This decree has the force and effect of a deed. Buchanan v. Hedden, 
169 N. C., 223, 85 S. E., 417; Finch v. Finch, 131 N .  C., 271. 

Was the extent of the easement conveyed by said decree such as to 
include the right on the par t  of the Highway Commission to grant the 
defendant the permissive use of the right of way for the purpose for 
which i t  is  now being used by i t  ~vi thout  additional compensation to the 
plaintiff, owner of the servient estate? The answer is decisive of this 
appeal. 

The State Highway 8: Public Works Commission has been granted 
exclusive control over the State Highway system. Ch. 2, sec. 10 ( b ) ,  
Public Laws 1921, as amended. I t  has full authority to make proper 
and reasonable rules, regulations and ordinances for the placing or erec- 
tion of telephone, telegraph or other poles within the right of way, and 
it may, a t  any time, require the removal of, change in, or relocation of 
any such poles. Ch. 160, sec. 1, Public Laws 1983. Tha t  said Commis- 
sion may in its discretion authorize the use of the highway right of way 
by telephone and telegraph companies is not seriously debated. This 
authority, however, is subject to the right of the owner of the servient 
estate to payment for the additional burden. Hildebrand I * .  Telegraph 
Co., 219 N. C., 402, 14  S. E., 252. 

The decree in the original condemnation proceedings established and 
granted a right of way for use for highway purposes. This, however, 
is not the extent of the judgment. I t  grants a right of way to the High- 
way 8: Public Works Commission, its successors and assigns. I t  is for 
all purposes for which the State Highway 8: Public Works Commission 
is authorized by law to subject said right of way. This includes the +vi- 
lege granted defendant. 

The condemnation decree is conclusive and binding upon the parties 
to that action. The  defendant, as "assignee" of the Highway Commis- 
sion, by virtue of its privity, may assert the authority of the Highway 
Commission thereunder to permit i t  to encroach upon the highway 
without any payment of any additional sum to plaintiff. Power Co. v. 
Power Co., 188 N.  C., 128, 123 S. E., 310; Garrett v. Rendrick, 201 
N. C., 388, 160 S. E., 349; Southerland v. R. R., 148 N. C., 442, 62 S. E., 
517; Buchanan 1 ' .  IIedden, supra; Colfrane v. Laughlin, 157 N .  C., 282, 
72 S. E., 961; Disfributing Co. 1.. Carralcny, 196 N. C., 58, 144 S. E., 
535 ; Weeks 11. JIcPhail, 128 S. C., 130 ; 2 Black on Judgments, see. 549 ; 
2 Freeman on Judgments (5d),  secs. 831-833. 
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Having the authority under the law to grant the permissive use of the 
highway right of way to telephone and telegraph companies, the State 
Highway &. Public Works Commission executed its agreement granting 
this right to the defendant. The  defendant is now exercising that  privi- 
lege subject to the limitations and restrictions provided by law and in- 
rorporated in the agreement. The  plaintiff has been compensated for 
this additional burden. She  may not again recover. 

The conclusion here reached is not in conflict w i -h  our opinion on the 
former appeal in this cause. We still adhere to the rationale of that  
decision. I t  is based upon the broad language of the judgment in  the 
condemnation proceedings and the rights thereby acquired by the State 
Highway &. Public Works Commission. 

The defendant was entitled to judgment upon its motion to dismiss as  
of nonsuit. 

Reversed. 

THE BASK OF PILOT MOUSTAIS r. IT. 0. S N O W  A s n  WIFE, A1,Z.I 
SMITH SNOW; WESLEY JONES A S n  WIFE, ChLLIE SMITH JONES; 
J .  R. MARION A X D  WIFE, RHODA SJ1ITI-I SIARICN ; CARTER SANUEI, 
AND WIFE, LYDIA ShlITH SAMUEL; ROT SMITH A N D  WIFE, DAISY 
SMITH; CLAYTON D. SMITH AND WIFE, BESSIE SMITII; KELLY 
CHRISTMAN AND WIFE, MYRTLE SJfITH CHRIST31.W. 

(Filed 25 February. 1942.1 

1. needs § 13a- 
A deed to a widow and the heirs of her body by her late husband creates 

an estate tail which is converted by C. S.. 1734, in1 o a fee simple absolute 
in the widow, and her children by her deceased husband take no interrst 
in the land, C. S., 1739, not being applicable, since it applies only when 110 

preceding estate is conveyed to the ":incestor" of the "heirs." 

2. Appeal and Error § 2%- 
When appellant's brief fails to state any reason or argument and fails 

to cite any authority in support of an exception the exception v-ill he 
deemed abandoned. Rule of Practice in the Supreme Court, So. 28. 

APPEAL by the defendants from Armsfrong, J., a t  Ju ly  Term, 1941, of 
SURRY. 

This was an action by the plaintiff to remove a cloud created by the 
claims of the defendants from the title of the plairhtiff to a certain tract 
of land "lying on the waters of the Yadkin River and Brier Branch" in 
Siloam Township, Surry  County, fully described in deed dated 27 Oc- 
tober, 1908, and recorded in Book 52, at page 189, in the office of the 
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BANK c. Snow. 

Register of Deeds for Surry  County. The facts were agreed upon and 
the cause submitted to the court for  determination thereon. I n  summary 
they follow : 

That all parties necessary for the determination of the cause are in 
court. 

"That on the 27th day of October, 1908, W. W. Cornelius and wife, 
Carrie R.  Cornelius, executed and delivered a certain deed to the lands 
described in the complaint, which deed was duly registered in Book 52, 
page 182. That  the deed contains the following: 'This deed made this 
27th day of October, 1908, by W. W. Cornelius and wife, Carrie R .  Cor- 
nelius, of Forsyth County, and State of North Carolina, parties of the 
first part, to Rhoda E. Smith and her heirs begotten by J. B. Smith,  of 
Forsyth County, and State of North Carolina, parties of the second 
part.' That  the granting clause in said deed reads as follows: 'Wit- 
nesseth: Tha t  the parties of the first part, in consideration of the sum 
of $3,600.00 Thir ty  Six hundred no/100 Dollars, to them paid by the 
parties of the second part, the receipt of which is hereby acknowledged, 
have bargained and sold and by these presents do bargain, cell and convey 
to  said parties of the second part  and their heirs, all right, title, interest 
and estate parties of the first to a tract of land in Siloam Township, 
Su r ry  County, North Carolina'; and the habendum clause is as follows: 
'To have and to hold the aforesaid tract or lot of land and all privileges 
and appurtenances thereto belonging to the said parties of the second 
part, their heirs and assigns, to their only use and behoof forever.' That  
a t  the time of the execution and delivery of said deed J. B. Smith was 
dead and that  the defendants mentioned in  paragraph 2 of the answer 
were in esse and were children of Rhoda E. Smith, begotten by J. B.  
Smith. 

"That on the 1st day of March, 1926, J. Ernest Smith and wife, Coetta 
Smith, and Rhoda E. Smith (widow) executed and delivered to 0 .  E .  
Snow, Trustee for Bank of Pilot Xountain,  a deed of trust securing a 
loan in amount of $3,104.62, which deed of trust is duly recorded in the 
office of the Register of Deeds, Surry  County, i n  Book 102, a t  page 188, 
i n  which deed of trust is embraced the lands described in the complaint. 
That  default was made in the payment of said indebtedness and 0 .  E .  
Snow, Trustee, duly advertised and sold said property, the Bank of Pilot 
(Mountain) becoming the purchaser and deed was executed by Snow, 
Trustee, to Bank of Pilot (Mountain) for the lands described, which 
deed is recorded in  office of the Register of Deeds in Book 128, at page 
145. . . . 

"Upon the foregoing agreed statement of facts the plaintiff contends 
that  under this deed Rhoda E. Smith was the owner of the said tract of 
land in  fee simple and by virtue of the deed of trust to  0. E. Snow, 
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Trustee, and the sale of said lands by him and his 'deed to the Bank of 
Pilot Mountain that  the Bank is now the owner of said land in fee 
simple. The  defendants contend that  Rhoda E. Smith and J. Ernest 
Smith  and the defendants mentioned in paragraph it of the answer took 
title as tenants in common." 

From judgment that  the plaintiff, the Bank of Pilot Mountain, is the 
owner in fee of the locus i n  quo  and that i t  recorer the cost of the action 
the defendants appealed, assigning errors. 

E. C. B i v e n s  for p la in f i f f ,  appellee.  
Folger  B Folger and R. A .  F r e e m a n  for defendants ,  appellants.  

SCHENCK, J. The question posed by this appeal i s :  Did Rhodil E. 
Smith by the deed from W. W. Cornelius and wife, Carrie R .  Cornelius, 
dated 27 October, 1908, and recorded in  Book 52, a t  page 182, Record of 
Deeds for Sur ry  County, take a fee simple title to the locus in quo?  The 
answer is in the affirmative. 

The  pertinent words in  the deed for construction a re :  "This deed 
made . . . by W. W. Cornelius and wife, Carrie R .  Cornelius, . . . 
parties of the first part, to Rhoda E. Smith and her heirs begotten by 
J. B. Smith, . . . parties of the second pa r t ;  Witnlmeth : that  the par- 
ties of the first part . . . have bargained and sold, and by these preseilti 
do bargain. sell and convey to said parties of the second part  and their 
heirs all right, title, interest and estate (of the) parties of the first (pa r t )  
to a tract of land in Siloam Township, Surry  County, North Carolina." 

We are of the opinion that the above quoted words a t  common law 
would have created a fee tail special estate in Rhoda E. Smith, but by 
rtbason of C. S., 1734, such estate is converted into a fee simple absolute. 
W h i f l e y  v. Arenson ,  219 N .  C., 121, 12 S. E. (2d ), 906; Morehead v. 
N o n t a g u e ,  200 N .  C., 497, 157 S. E., 793; R e v i s  v. M u r p h y ,  172 N .  C., 
579, 90 S .  E., 573. 

".lccording to our previous decisions, C. S., 1739, providing that  'a 
limitation by deed, will or other writing, to the heirs of a living person 
shall be construed to be the children of such person,' applies only when 
there is 'no precedent estate conveyed to said living person.' N a r s h  v. 
G r i f i n .  136 3. C., 333, 48 S. E., 735; Jones  v. Ragsdale ,  141 N .  C., 200, 
53 8. E., 842. Nor  is this sectioll applicable 'whcre I here is a conl-eyancr 
to a living person, with a limitation to his heirs.' T h o m p s o n  1..  R a f t s ,  
168 N. C., 333, 84 S .  E., 347. I n  other words, when the limitation is to 
a living person and his bodily heir$, general or i,pecial, C. S., 1734, 
applies and C. S., 1739, does not. A fortiori ,  the 1 i l t .e~  section would not 
apply when the limitation is to a living person and his heirs." S t a c y ,  
C. J., in  W h i t l e y  2.. Arenson ,  supra.  
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There was allegation in a n  amended answer to  the effect that  the 
money of the deceased father of the defendant children was used to  pur- 
chase the locus in quo, which allegation was stricken out upon motion of 
the plaintiff, over objection arid exception of the defendants. While in 
their brief under "questions of law involred" the appellants propound 
the question whether his Honor erred in striking out the amended an- 
swer. they state 110 reason or argument nnd cite no authority in support 
of the exception. Therefore such exception is taken as abandoned. Rule 
28, Rules of Practice in the Supreme Court. 213 N. C., 825. 

Thc judgment of the Superior Court is 
,Iffirmed. 

ELLA I. UOUGHERTT r. EUGESE BTRD. 

(Filed 2.7 Fel~rnary, 1942. ) 

Insane Persons 5 12: Deeds 5 2a- 

In an action by the beneficiary of the estnte of n tlrcwtied inwnc pcrwii 
to set aside n deed executed by the inrompetcnt. the bnrtlen of proving 
ment:~l incnpncity at the time of the execntio~l of the deed i i  on plaintiff. 
bu t  the burdeu iu on the grantee to  prow that he hat1 no knowledge of the 
grantor's inianity and that he 11:litl :~tleql~ntc con%ideration for the tlcetl 

APPEAL by defendant from Aanzi l ton,  Special Judge, a t  August Term, 
1941, of B u m c o h r ~ ~ .  

Civil action to set aside a deed for mental incapacity and to cancel a 
sheriff's deed, for the reason that the property conveyed thereby was not 
subject to the lien of the judgment on which execution was issued and 
the power of sale exercised. 

On or about 13  Auguft, 1931, Frank E. Byrd purchased a tract of 
land from Mary D. and Carrie S. hlaney and took title in his own name. 
The entire consideration for said lands was paid out of money belonging 
to his wife. Beulah Dougherty Byrd. 

,Is a result of an automobile accident in  1934, Beulah Dougherty 
Byrd lost her mind and became completely demented and died in the 
State Hospital for the Insane a t  Morganton, K. C., about 20 November, 
1938. F rank  Byrd and his wife, Beulali Dougherty Byrd, had no chil- 
dren born of their marriage. 

The  plaintiff and her husband are the parents of Beulah Doligherty 
Byrd and her only heirs at law. The husband of the deceased has as- 
signed all his rights, title and interest in and to the estate of Beulah 
Dougherty Byrd to the plaintiff herein. 
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There appears of record in the office of the Register of Deeds of Bun- 
combe County, N. C., a deed purporting to have been made by Frank E. 
Byrd and wife, Beulah Dougherty Byrd, to Eugenl: Byrd, a brother of 
Frank E. Byrd, dated 21 January, 1939. 

That on or about 5 May, 1938, this plaintiff, as guardian of her daugh- 
ter, Beulah Dougherty Byrd, brought an action ag,iinst the said Frank 
E .  Byrd for the maintenance and support of his demented wife, and on 
5 October, 1938, judgment was entered ordering the defendant Frank 
Byrd to convey the remainder of the Mancy land after the purported 
conveyance to Eugene Byrd to the plaintiff for the use and benefit of 
Beulah Dougherty Byrd. 

After the signing of the judgment on 5 October, 1938, Eugene Byrd 
purported to purchase an outstanding judgment against his brother, 
Frank E .  Byrd, had the same assigned to a trustee ,md caused execution 
to be issued thereon, and on 16 September, 1939, tcok title to the prop- 
erty which Frank E. Byrd had been formerly ordered under a judgment 
of the Superior Court of Buncombe County to convey to the guardian 
of his wife, as above set forth. 

The court submitted the following issues : 
"1. Did Frank E. Byrd purchase the Maney land, as shown by re- 

corded deed in Book 442, at  page 227, with funds of his wife, Beulah 
Dougherty Byrd, and take title thereto in his own name as trustee of 
said wife, as alleged in the complaint ? ,4ns. : 'Yes.' 

"2. Was Beulah Dougherty Byrd mentally incompetent to make and 
execute a deed on January 21, 1935, as alleged in  the complaint 1 h s .  : 
'Yes.' 

"3. I f  so, was the defendant, Eugene Byrd, ignorant of the fact of said 
mental incapacity? ,4ns. : 'No.' 

"4. Did Beulah Dougherty Byrd receive any adl3quate consideration 
for the conveyance of the property by said deed dated January 21, 1935, 
to Eugene Byrd, the defendant ? Bns. : 'No.' 

"5. At the time of the execution of the said sheriff's deed had the 
property described therein been allocated by the ccurt for the use and 
benefit of said Beulah Dougherty Byrd, as alleged in the complaint? 
Ans. : 'Yes, by consent.' " 

From judgment on verdict the defendant appeds to the Supreme 
Court and assigns error. 

Don C. Young and W .  K. AlcLean for plaintiff. 
J .  W .  Haynes for defendant. 

DENEY, J. The 5th issue h a ~ ~ i n g  been answered in the affirmative by 
consent, the only exceptions involved on this appeal are those as to the 
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burden of p o o f  on the 3rd and 4th issues. The burden of proof on 
both those issues was upon the defendant. Caraicnn i s .  Clark,  219 K. C., 
214, 13  S. E .  (2d),  237: "Thus, in an  action to rescind a contract, as 
here, for that  the plaintiff was, a t  the time, mentally incompetent, the 
plaintiff must show insanity or mental incompetency a t  the time the 
contract was entered into. Upon such showing the contract will be an- 
nulled unless i t  is made to appear-the burden being on the defendant- 
that  the defendant (1)  was ignorant of the mental capacity; ( 2 )  had no 
notice thereof such as would put a reasonably prudent person upon in- 
quiry;  (3)  paid a fa i r  and full consideration; (4)  took no unfair  ad- 
vantage of plaintiff; and ( 5 )  that  the plaintiff has not restored and is  
not able to restore the consideration or to make adequate compensation 
therefor. Wadford c. Gillette, 193 N.  C., 413, 137 S. E., 314, and cases 
cited. Creekmore v. Baxter, supra (121 N. C., 31) ; Story Eq. Jur.,  
sec. 227; Adams Eq., 183." 

H i s  Honor's charge was in conformity with the decisions of this Court. 
I n  the judgment of the court below we find 
N o  error. 

J. C. COX r .  MYRTLE F. COX. 

(Filed 2.; February. 1912.) 

1. Judgments a 22b- 
The procedure to attack a judgment on the ground of extrinsic fraud 

is by independent action, and the proper procedure to attack a judgment 
on the ground that it is irregular if by motion in  the cause. 

2. Insane Persons 14- 

An insane person who ha5 no general or testamentary guardian must 
defend by guardian ad l i t em appointed by the court. C. 8.. 151, ant1 the 
provisions of the statute are mandatory and muqt be strictly observed. 

3. Same: Judgments 22g: Divorce 3 PO-Allegations held sufficient to 
support attack of judgment against inconipetent for irregularity. 
d decree of absolute divorce on the ground of two years separation wnf 

entered. Thereafter defendant made a motion in the cause to fet aside 
the decree upon allegations that defendant was insane a t  the time the 
decree was entered and had been incane for some time prior thereto, and  
that no  guardian rrd 71ttnt was appointed to represent her. H e l d :  The 
facts alleged are sufficient predicate for a t tack  of the decree for irregn- 
larity, and therefore motion in the canse wafi the proper remedy. and the 
fact that the motion contained flirther allegations constituting a basis for 
attacking the decree for extrinsic frantl does not preclude defendant from 
following this procedure. 
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4. Judgments $j 3- 
Ordinarily, the doctrine of re8 judicatcc will not apply wl~ere the jadg- 

ment is rendered on any grounds which do not in~olve the merits. 

5. Same: Judgments $j 22e- 
The refusal of a n~otion to set aside a judgment because movdnt failed 

to allege a meritorious defense is not rt s judrcattr and will not bar a 
snbsequcnt motion to bet aside upon allegatiolls disclosing ;I m~ritorions 
defense. 

APPEAL by plaintiff from Harr i s ,  J., in Raleigh, N. C., 26 September, 
1941. F rom N a s ~ .  Affirmed. 

,It Scptcmber Term, 1938, of Nash Superior Court, the plaintiff ob- 
ta i i~ed a dirorce, n v i n c d o ,  from the defendant on the ground of two 
jears separation. hiichie's X. C. ('ode, 1659 ( a ) .  

Subsequently, on 3 July,  1939, the attorney of the defendant filed a 
motion to set the decree aside, alleging that  a t  thrl time the action for 
divorce mas instituted and service of summons made upon the defendant 
she mas insane, a fact well known to the plaintiff, and that  she was not 
represented by a next friend or guardian ad litem, as required by law. 

This motion came on to be heard before Judgt: Walter J. Bone at 
chambers in Nashville, 26 October, 1939, and was dismissed because of 
failure to allege that  movaut had a meritorious defense. 
9 next friend was appointed to represent the defendant in further pro- 

ceedings, and a new motion was made to  set aside the judgment, based on 
fraud and imposition on the court by the plaintiff in procuring the 
decree, well knowing that  his wife was then insa le  and had been for 
some time, and further setting u p  the fact of her illsanity and failure to 
hare  appointed any guardian ad l i fem to represent her in the proceeding. 
This  motion alleges and presents facts which, if true, would constitute a 
meritorious defense. 

The  motion was heard before Harris ,  J., a t  Sepkmber,  1941, Term of 
Xash Superior Court. 

I n  addition to resisting the motion on the merits, the plaintiff pleaded 
that  the matter in controversy on the motion had been judicially deter- 
mined against the defendant by the order of Judge Bone dismissing the 
first motion, and had become res  judicata. Numerous affidavits were in- 
troduced upon the hearing and much evidence taken. By consent of 
parties further hearing was had a t  Raleigh, Wake C'ounty, and judgment 
there signed and transmitted to Nash County. 

After finding certain facts relatire to the alleged insanity of the wife 
a t  the time the suit was instituted, and relating to  the merits of the de- 
fense, Judge Harr is  rendered his judgment setting aside the decree of 
divorce, and the plaintiff appealed. 
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Cox v. Cox. 

I. T .  I'crlentine and  B a f f l e ,  TT'inslow CG X e r r e l l  for plaint i f f ,  appe l lan f .  
T .  T .  T h o r n e  and  S o r m a n  Gold for de fendan t ,  appellee. 

SEAWELL, J. The defendant cannot, by motion in the cause, attack the 
dccrce of divorce for the extrinsic fraud alleged to have been practiced 
on the jurisdiction of the court. Fo r  that  he must resort to an inde- 
pendent action. H o m e  1.. EtZz,,ards, 215 K. C . ,  622, 3 S. E .  (2d) ,  1; 
TYoodrz~ f  v.  IT'ooclruf, 215 N .  C., 68.5, 3 S .  E. (2d) ,  5. Bu t  this is im- 
material since motion ill the cause is the proper remedy against an 
irregular judgment, and the facts alleged are sufficient to warrant con- 
sideration of t h e  judgment assailed in that  aspect. 

Our procedure requires certain means of protection to be afforded a 
person, n o n  su i  juris,  or n o n  cori~pos m e n f i s ,  when called to answer in 
court. C'. S .  451, 483 ( 3 ) .  Some of them relate to service of process, 
and 1iono1)serrance map  result in a void judgment; others relate to the 
protection to be afforded them by representation in the proceeding, and 
nonobservance may result in a judgment either void or merely irreguhr.  

C. S., 431, requires that an insane person, having no general or testa- 
mentary guardian, shall defend by guardian ad l i f e m  and authorizes the 
court to appoint such guardian. I t  is said by the courts that  the pro- 
visions of this statute should be strictly observed. IT'ard 11. Lozcndes, 96 
N. C., 367, 2 S .  E., 591. I n  Jloore  v. G i d n e y ,  75 IT. C., 34, 38, the pro- 
visions are said to be mandatory, and not directory only. "Those who 
venture to act in defiance of them must take the risk of their action 
being declared void or set aside." - 

I n  the present case service of summons mas made on the defendant, the 
present movant. Alpplicable to the legal situation thus produced, Jus l i cc  
d d a m s ,  i n  writing the opinion of the Court in Hood ,  C o m r .  of B a n k s ,  z.. 
Hold ing ,  205 N. C., 451, 433, 171 S. E. ,  633, says: "The rule is sub- 
stantially uniform that  a judgment against an  insane person not pre- 
viously declared insane is not void but voidable," and "in such an in- 
stance relief may be administered when sought as betwcen the partics 1 ) ~  
motiou in  the cause, or by an independent action." O d o m  v. R i d d i c k ,  
101 X. C., 515, 10 S. E., 609; C'mddock 2.. B r i n k l e y ,  177 N. C., 125, 98 
S.  E., 280; B a n k  v. D z d ~ ,  187 N. C., 386, 122 S .  E., 1 ;  Clark  v. H o m e s ,  
189 N. C., 703, 128 S.  E., 20;  W a d f o r d  r .  GiJJetfe, 193 S. C., 413, 337 
S. E., 314. 

The f o r m ~ r  dismissal of a sorncwliat similar motion by Judge Bone 
cannot be relied upon by the plaintiff as constituting res  judicafrr. Gen- 
erally the doctrine of res jutlicrrfa will not apply where the judgment is 
rendered on any grounds which do not i n ~ o l v e  the merits. 30 *\m. Jur . ,  
Judgments, src. 208. The first motion was dismiqsed for the reason that  
it contained no allegation that movxnt had a meritorious defense. D u f e r  
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u. Brunson, 188  N. C., 789, 1 2 5  S. E., 619; Harris v. Bennett, 160  3. C., 
339, 76 S. E . ,  217. There  is  no reason why th i s  should estop defendant  
f r o m  making  a second motion f ree  f r o m  such technical defect. I n  the  
present motion there was a n  allegation respecting a meritorious defense 
stated with much  part icular i ty  and sufficient, if found true, to  suppor t  
the  allegation. 

W e  th ink  upon  the record, the  evidence and  the  findings of fac t  made  
by the  t r i a l  judge, h i s  judgment  set t ing aside the  decree of divorce should 
be sustained. 

Affirmed. 

STATE v. KATHERISE IIcFALLS, ADA SHEPHERD A N D  ELIZABETH 
SMITH (XARTIN) .  

(Filed 26 February. 1942.) 

Larceny §§ 5, &Where goods are placed in defendant's possession by 
another, fact of recent possession, alone, does not jwtify conviction. 

There T a s  evidence tending to show that money which the State con- 
tended had been stolen was placed in defendant's cedar chest by another 
who gave defendant the keys while defendant was drunk, and that shortly 
thereafter defendant was arrested by officers of the law, who found the 
money in the cedar chest before defendant had an opportunity to open 
the chest or to know the money mas there. H c l d :  The recent possession 
was a relevant circumstance m d ,  in connection with the other evidence 
in the case, was sufficient to be submitted to the jur) upon the question 
of defendant's guilt of larceny. but an instruction to the effect that where 
possession of stolen property is so recent that defendant could not hare 
gotten possession unless he had stolen it, there is a presumption justifying 
conviction unless defendant offers testimony in explanation raising n 
reasonable doubt of guilt. is erroneous as  not being applicable to the facts 
in evidence and a s  placing too hears  a burden upon defendant. 

APPEAI, by defendant f r o m  Settles, J., a t  December Term, 1941, of 

Cr imina l  prosecution tried upon  indictment charging the  defendant, i n  
two counts, ( 1 )  with the  larceny of $800 i n  money, the property of S a m  
Blanco, and  ( 2 )  with receiving said money knowing i t  to  have been 
feloriiously stolen or taken i n  violation of (2 .  S., 4250. 

T h e  defendant lives i n  the  C i t y  of Asheville, a n d  two other  women 
stay i n  her  house. O n  the  af ternoon of 9 December, 1941, S a m  Blanco 
took a taxi  and  went t o  the home of t h e  defendant  and  engaged i n  dr ink-  
ing  with all  three of the occupants. Whi le  there  h e  says h e  was  relieved 
of his  pocketbook containing $800 i n  money. One  of the  women testified 
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that the taxi driver took the money from Blanco's pocket and told her 
to lock it up;  that she put it in a cedar chest and later gave the keys to 
the defendant; that the defendant was drunk at the time. They all went 
to the "Bon-Ton" and were there taken into custody. The officers found 
thirty-six $20 bills in the defendant's cedar chest. 

Verdict : Guilty of larceny. 
Judgment: Imprisonment in the State's Prison for a period of 20 

months. 
Defendant appeals, assigning errors. 

dtforney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

XcKinney & Killen for defendant. 

S T A C ~ ,  C. J. The jury was instructed that in case of the recent pos- 
session of stolen property, ('when the possession is so recent as to make it 
extremely probable that the holder is the thief, that is, where in the 
absence of explanation he could not reasonably have gotten possession 
unless he had stolen them himself, there is a presumption justifying, and 
in the absence of such explanation, perhaps requiring a conviction." 
(Exception.) ('But in such case, if the testimony offered in explanation 
raises a reasonable doubt of guilt, defendant is entitled to an acquittal." 
(Exception.) 

We think it must be held that the exceptions to these instructions are 
well interposed. S. v. Cannon, 218 N .  C., 4 6 6 , l l  S. E. (2d), 301. True, 
they are addressed to language taken from the case of S. v. Anderson, 
162 N. C., 571, 77 S. E., 238, used in stating an extreme example, and 
on the facts here in evidence the instructions would seem to be inappli- 
cable. S. v. Lee, 193 N .  C., 321,136 S. E., 877. 

The evidence tends to show that the money was placed in the defend- 
ant's cedar chest without her immediate knowledge, at  a time when she 
was drunk, and that it was removed by the officers before she had an 
opportunity to open the chest or to know it was there. This would seem 
to require that its presence in the defendant's cedar chest should be con- 
sidered only as a relevant circumstance tending to show guilt, possible 
prearrangement, and, in connection with the other evidence in the case, 
sufficient to justify a conviction, if the jury should so find beyond a 
reasonable doubt. 9. v. Williams, 219 N. C., 365, 13 S. E. (2d), 617. 

The doctrine that there is, or may be, a presumption of guilt from 
the recent possession of stolen goods is one that should be kept in proper 
bounds or, in the language of Lord Hale, 2 Pleas of the Crown, 289, "It 
must be very warily pressed." S. v. Ford, 175 N.  C., 797, 95 S. E., 154. 
I n  S. v. Smith, 24 N. C., 406, Gaston, J., says "it applies only when this 



24 I N  THE SUPREME COUR'I'. [a21 

possession is of a kind which manifests  t h a t  the  stclen goods have  come 
t o  the  possessor by his own act or, a t  a l l  events, wi th  his undoubted con- 
currence"; and, according t o  Person, C. J., i n  S. v. C h v e s ,  7 2  N .  C., 485, 
it does not ar ise  except when "the fact  of gui l t  must  be self-euident f r o m  
the  bare f a c t  of stolen goods," and  per Hoke, J., in S.  c. Anderson, 
supra, i t  is  only when "he could not have reasonably gotten possession un-  
less he  h a d  stolen them himself." Final ly,  i n  S. c. Lil;pard, 183  N.  C., 786, 
111 S. E., 722, it is  said t h a t  "in order to  i ts  propel. application i t  mus t  
be 'manifest t h a t  the  stolen goods have come to the  possession by  his own 
act  o r  with h i s  undoubted concurrence, a n d  it mus t  be so recent and 
under  such circumstances as  t o  give reasonable assurance t h a t  such pos- 
s twion  could not  have been obtained unless the  holder is himself t h e  
thief.' " 

Under  the  record evidence, i t  appears  t h a t  t h e  instructions complained 
of m a y  have weighed too heavily against the  defendant. S. v. Gregory, 
203 N.  C., 528, 166 S. E., 387. T h e  case of S. v. Baker, 213 N.  C., 524, 
196 S. E., 829, is  direct au thor i ty  f o r  holding them i o be erroneous, a s  is  
also the case of S. v. Harrington, 176 N.  C., 716, 96 13. E., 892. 

X e w  trial. 

EMMA TVHITEHURST JACOBS. WIDOW. ADDIE WHITEHUHST COATS 
A N D  HUSBAND, R. F. COATS, A N D  FRANK WH[TEHURST, v. G .  C .  
JESNISGS. 

( Filed 23 February. 1942. ) 

Easements !j Fi--Easement is limited t o  right of way existing a t  t ime of 
execution of instrument providing for continuance of t h e  right of way. 

In  partition of lands it  was provided that a cartway running through 
nnd beyond one of the tracts should remain as  it then was, and that each 
of the parties should have the right to use same as  ;I private way in going 
to and from his land. At the time of partition th?re was n gate at  the 
highway. which had been removed a t  the time defendant acqnired title to 
the servient tenement. Defendant erected two gattls across the cartway, 
one a t  the highway and another a t  the other end of his lot where no gate 
had previously been erected. Plaintiffs instituted this action to csnjoin 
defendant's interference with the use of the cartlray. H c l d :  Plaintiffs 
having bottomed their action upon the easement acquired in the partition 
proceedings, their rights were limited by the terms in which the right of 
way was therein designated in the absence of allegation and proof of 
some enlargement of or addition to the servitude therein created, and 
therefore defendant had the right to maintain the gate a t  the highway 
in the manner in which i t  was maintained a t  the time the easement was 
created notwithstanding that the gate had heen sub~equently removetl, but 
upon the finding of the jury that defendant had unreasonably interfered 
with plaintiffs' use of the cartmay, plaintiffs are  ent,tled to the removal of 
the second gate erected where no gate had theretofore been maintained. 
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Appatr, by defendant from Di.ron, Spec ia l  J u d g e ,  at  October Term, 
1941, of PMQC~TAKK.  h'ew trial. 

Thib v a s  an  action to enjoin interference with a right of n a y  over 
defendant's land. 

111 1908. i n  the partition of the lands of Elliott Whiteliurst among his 
heir<, a private right of n a y  or cartwny over Lot No. 4 was given the 
owners of tlie other lots in the partition, and expressed in these words: 
"The cartn ay running from the X a i n  Road n estwardly through the 
~ ~ o o d s  shall be and remain as i t  now is to he used by each of the said 
parties as a private way, and each shall have the right to use same for 
going to and from their lands." The plaintiffs are heirs of Elliott 
Whitehurst arid owners of Lots Nos. 2, 3 and 5 in the partition, and the 
defendant is the present owner of Lot No. 4. Lot No. 4 contains 18.13 
acres, and lies imm~dia te ly  ~ t r s t  of the highway. The car tnay extend. 
west~vardly from the highnay 1,100 fet>t across Lot No. 4 and for qome 
distance beyond. .It the time of the partition the cartway mas about 
1 2  feet wide, and there were gates a t  each end, one a t  the highway and 
one ('down a t  the moods." Subsequently the gate a t  the highway was 
removed. Defendant has recently erected two gates across the cartway. 
one a t  the highway and tlie other at the west end of Lot No. 4 where no 
gate had previously been erected. Plaintiffs base their action on the 
easement granted in the partition proceeding as therein described, and 
allege that  defendant has unreasonably and wrongfully interfered nit11 
their usc of this cartway, and ask that he be enjoined from maintaining 
these gates. 

Issues were submitted to tlie jury and answered as follows : 
"I. ,It the t i m ~  of drfr~ntlalit', acquisition of title to Lot S o .  4, o ~ i  5111> 

24, 1024, was the car tnay referred to in the pleadings maintained as an  
open car tnay nitllout gates or fence.., as alleged in  the complaint ? 

"Answer : 'Yes.' 
'-2. I f  not, did the defendant's erection of the gates referred to in the 

pleadings unreasonably interfere with plaintiffs' use of said right of way, 
as alleged in  the complaint ? 

" A ~ S T T  er : 'Yes.' " 
Judgment was rendered requiring defendant to remove from the cart- 

way the gates and other barriers placed thereon by him. Defendant ap- 
pealed, assigning errors. 

,J. 11. L e R o y  and  _l IcSIul lar~ & -lIc,llullnn for plaint i fs ,  appellees.  
.J. TY. J e n n e f t e  and  R. Clarence  Dozier  for d e f e n d a n t ,  a p p e l l a n f .  

DEVIS, J .  By virtue of the decrre in a partition proceeding among the 
heirs of Elliott Whitehurst, in 1908, the plaintiffs acquired an easement 
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consisting of a right of way over Lot No. 4, now belonging to the de- 
fendant. This right of way or cartway was described as running west- 
wardly from the highway, and was declared to be a private way for the 
use of the other parties to the partition proceedings, to whom lands were 
allotted, for going to and from their lands lying west of Lot No. 4, and 
it was also declared that the cartmay "shall be and r1:main as it now is." 

I t  was admitted that at the time of the partition there was a gate at  
the point where the cartway entered the highway, and that there was 
another gate at  the woods. With the latter gate we are not concerned. 
I t  was also admitted that in 1940 the defendant ereded a gate across the 
cartway at the entrance to the highway, about where the gate had previ- 
ously stood, and also a second gate at  the west end of Lot No. 4, where 
previously there had been no gate across tlie cartway. 

The case was tried below upon the theory that if the plaintiffs could 
show that the maintenance of the gates erected by the defendant in 1940 
constituted an unreasonable interference with plainiiffs' easement, they 
would be entitled to have them remoued. 28 C. J. S., 781 ; 12 Am. Jur., 
1011 ; 73 A. L. R., 778. See, also, Alexander v. Autens 175 N.  C., 720, 95 
S. E., 850. This view was correct in so far  as the case involved the 
second gate, but it left out of consideration the fact that the plaintiffs' 
easement was only to use the right of way as i t  was jn 1908, and that in 
1908 there was a gate across the cartway at tlie entrance to the highway, 
and that the defendant had a right to maintain the gate at the highway 
as it had been maintained in 1908. Unless the plaintiffs' easement has 
been enlarged in some way so as to create an additional servitude on 
Lot No. 4, they would not have the right to require the removal of the 
gate at the highway. 

The  lai in tiffs having bottomed their action unon the easement ac- " 
quired in the partition proceeding, their rights were limited by the terms 
in which the right of way was therein designated. IJpon the finding of 
the jury that the maintenance of the gates unreasons.bly interfered with 
the use of the right of way, plaintiffs would be entitled to require the 
removal of the second or western gate. but this did not have the-effect of - ,  
divesting the defendant of the right to maintain a gate on his own land 
across the cartway at the place where a gate stood when the easement was 
created. Unless the plaintiffs can allege and prove in some proper way 
their right to a servitude upon defendant's land in addition to that im- 
posed by the partition proceeding, the defendant would have the right 
to hold his land se r~ ien t  only to the cartway as it was in  1908, and 
subject to no greater burden. Kor would the finding that the gates had 
been removed in 1924, at the time of the execution of the deed of trust 
on Lot S o .  4 under which defendant subsequently acquired title, be de- 
terminatire of the defendant's rights. 
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T h e  cause is remanded to the Superior  Cour t  f o r  a new t r ia l  not in- 
consistent wi th  this opinion. T h i s  disposition of the  appeal  renders un-  
necessary consideration of other exceptions noted a t  the t r ia l .  

New trial.  

(Filed 25 February, 1042 ) 

Ejectment 5 11-Complaint in ejectment need not allege defendant's source 
of title or attack any deed in defendant's chain of title. 

I r r  thi.; action in ejectment, tlre complnint alleged that tlefeiitlnnt ( laimctl 
title a i  gr,intee in the tru\tee'. deed after forcclosnre of the property :n~tl 
that tlic pon cr of sale bccnme inoperntire prior to forcclosnre. (' 9.. 0.789. 
4 3 .  Defendant demurred for that tlre complnint failed to nllcge t11;lt 
 lai in tiff lind hccn in ~ o s v i s i o n  of the property a t  any time \vitlrin the 
ten-year period prior to the foreclosure <ale H c l d :  Tlie demurrer should 
have 1)een overruled, iirrce plaintiff in ejectment is not required to allege 
either defendant's source of title or inralitl~ty of any deed in defcntlnnt'. 
chain of title. 2nd defcntlant lmrl 110 ground to cornplain that plaintiff 
properly rlected to disclow by allegation his pilrpose to attack defentlmrt's 
deed and hi\  grounds tliercfor, the ng1)licabilitj of the. itnhites ant1 the 
iletern~ination of the validity of the foreclosure deed not Iwi~ig prese~~ted 
by demurrer to the complaint. 

A l ~ , ~ ~ ~ r ,  bp  plaintiff f rom S r f f l ~ s ,  d., a t  Dccemher Term,  1941, of 
B r - s c o v n ~ .  Rerersed. 

Civil action i n  ejectment to  recorer the  possession of real  property. 
Plaintiff alleges ownership of a certain t ract  of l and  i n  Limestone 

Township, Buncombe Countp ;  his source of t i t le ;  the  execution by  h im 
of a deed of t ruq t ;  thc appointment  of a substitute t rustee;  the  fore- 
closure of the deed of t rus t ;  the purchase of said premises a t  the  fore- 
closure by the  defendant and the  possession of the  defendant under  the 
foreclosure deed. I I e  fu r ther  alleges t h a t  the foreclosure of said deed of 
t rust  and t 1 1 ~  f o r e c l o ~ u r e  deed executed pursuant  thereto is  void and  of 
no effect f o r  t h a t  the foreclosure n a s  h a d  and said deed was executed 
a f te r  the power of sale became inoperative, C. S., 2589, and that  the  
defendant is  i n  the  wrongful  possession of said land. H e  seeks judgment 
f o r  the possession of the land described i n  the complaint.  

T h e  defendant  demurs "for t h a t  it  appears  on the face of the com- 
plaint tha t  plaintiff's cause of action is t o  h a r e  a trustee's forec~losurc 
sale and deed adjudged void as being executed i n  violation of Consoli- 
dated Statutes ,  section 2589, and  section 487, subsection 3, and said com- 
plaint  fai ls  to  allege t h a t  the plaintiff has  been i n  possession of the prop- 
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erty during said ten-year period or a t  any other lime, and therein is  
ilisufficient to entitle the plaintiff to the relief under said statutes or  
otherwise." 

F h e n  tlie cause came on to be heard on the demurrer the court below 
sustained the same and entered judgment aecordinglg. Plaintiff excepted 
and appealed. 

F r a n k  l l 'a l ton  for p la in t i f f ,  appe l lan t .  
Il'earer cC. i l f i l ler  for  d e f e n d a n f ,  appellee.  

BARXI~II,L, J. This being an action in ejectment i t  was not necessary 
for plaintiff to allege either defendant's source of title or the invalidity 
of' any deed in its chain of title. Should the deferdant a t  the hearing 
offer the foreclosure deed plaintiff would be privileged to attack it as 
i n ~ a l i d  in law without prior allegation. R i c k s  v. B r 3 o k s ,  179 S. C., 204, 
102 S. E., 207; N o b l e y  c. Gri f in ,  104 N. C. 1 1 2 ;  J o n e s  v. C o h e n ,  82 
N.  C., 76; Fifzgw-alcl  v. S h e l f o n ,  95 K. C., 510; I I i g g i n s  v. I l i g g i n s ,  212 
P1'. C., 210, 193 S. E., 2 1 ;  Oibbs  1 % .  I f i g y i n \ ,  215 S ('.. 201. 1Iowc'rrr. 
lw has properly elected to disclose by allegation his purpose to attack ant1 
his grounds therefor. As to this defendant has no cause to complain. 

Seit l ier  C. S., 2589, nor C. S., 437 ( 3 ) )  has a1 y bearing upon the 
qnestion here presented. Their  applicability in dtztermining the suffi- 
c i e ~ ~ c y  of the attack by plaintiff upon the foreclosilre deed is not now 
bt.forc uq for decision. I t  follows that  the cases cited by defendant are 
likewise not in point. 

The con~plnint states a c a u v  of action in ejectmeni. That  the plaintiff 
allcges tlie inralidity of the deed upon ~vhich defendant relies as its 
source of title does not affect this conclusion. The d ~ m u r r e r  should have 
beell overruled. 

Rercrsed. 

Trespass 0-Evidence held sufficient to show forril)le trespass and trtxs- 
pass to the person, rendering clefendi~nt liable for injuries proximately 
resulting. 

Plaintiff's e~itlcnce tentletl to shon. that she ant1 11c.r 16-yc~~r-oltl kwothcr 
were rty)lncoing some stalics \~hich  hntl twcn rcmovctl from wh:rt they  
thonght to be the line between their f'nthcr's property nntl the adjoining 
property of defendnnt, that defendant c,all~tl to  t11v1n ill :I lontl. :lllgry 
voice ant1 then came over to them xntl lwgnn pnlli ~g nl)  the stakes over 
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plaintiff's protest, that defendant continued to yell at plaintiff and her 
brother ill a loud and menacing way, that defendant and plaintiff's brother 
engaged in a n  altercation, and that in consequence of all that transpired 
plaintiff' fainted, and a mouth thereafter had a rniscarriz~ge. There wab 
expert testinioi~y that tlie fright occasioned by defendant's condnct col~ltl 
have produced the death of plaintiff's child. Hc l d :  Dcfenclnnt'~ motioll 
for judgment as of nonsuit was properly denied, since thcrc was erideliccb 
of a forcible trwpnis and  also tresp:l\q to  tlie person of plaintiff, ant1 
therefore defendant may be held liahlv for the conuc(1rrence.s of l t iq nrollg- 
fnl act regardlebs of whether lie lint1 lmonlcge of pl:lilltiff'\ ole( l i l t (  

condition. 

A l ~ ~ ~ . ~ ~ ,  by defendant from A4rmsfrong,  J . ,  at October Term, 1041, of 
STOKES. 

Civil action for willful trespass to the person. 
Tlic record discloses that on the morning of 29 Ilia-, 1941, the plaintiff 

and her 16-year-old brother were replaei~ip somr stakcr nl i icl~ h a d  b w ~  
ren~ovetl from what they thought to be the line between their father's 
property and the adjoining p r o p c r t ~  of the defendant in tlie tonn of 
La\rsonrille, N. C. The dcfendant, n h o  lived across the road, c:~llrd to 
the plaintiff and her brother, "in a loud, angry voice, . . . not to pull 
up  the flowers, his little flowers, . . . that  he mould come orer and show 
us llow to drive stakes on his land," etc. H e  did come over to where the 
1,laintiff and her brother nerc, follon-ed by two of his sons, his v i f e  and 
t n o  daugliters. H e  began to pull u p  tlie stakes and (lid pull up  fire or  
six of thein. H i s  face was red and drops of perspiration nere  on his 
forehead. H e  threatened to kill the plaintiff's brother. "He looked like 
a maniac, looked angry." Plaintiff says, "I told him not to come over 
there like that  before me. I told him not to pull up  those stakes. . . . 
H e  was raving as loud as lie could yell. . . . Hi., tone was loud, viriorik. 
r r y  (Croqs-examination.) "It was not tlie breaking off of the 
stakes tliat made me fa in t ;  it  x i s  the way he acted and looked and 
velletl. . . . He didn't touch me, but I didn't know that  he ~ouldr i ' t .  
. . . H e  yeller1 at the top of his lungs and said he would show us how 
to drive u p  stakes and came tovards us, and I took ererything lie said 
to be directed to me or my brother. . . . The tone was enough to be 
address towards me." 

The defendant and plaintiff'? brother engaged ill an altercation- 
plaintiff's brother struck the defendant with one of the stakes as he was 
bending over to pull u p  the others, and the defendant had a limb in his 
liand-and in consequerice of all that transpired the plaintiff fainted, 
"got sick, ricrrous," her husband picked her up  in a crying and "jerky 
condition," took her to see a doctor, later carried her to a hospital, and 
within a month she had a miscarriage in her fourth month of preg- 
nancy. 
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Doctors Akers and Morefield each testified that  in his opinion the 
fright occasioned by the conduct of the defendant cc~uld hare  produced 
the death of plaintiff's child. 

On these, the facts chiefly pertinent, there was a verdict and judgment 
for plaintiff, from which the clefendant appeals, assigning as principal 
error the refusal of the court to  grant the defendants motion for judg- 
ment of nonsuit. 

R. J .  S c o f f  and  Dn l las  C.  X i r b y  for p la in t i f f ,  appellee.  
Pe t ree  & P e t r e e  and  Gl idewel l  d? Glidelvell  for d e f e n d a n t ,  appe l lan t .  

STACY, C. J. The present case is controlled by the decision in K i r b y  v. 
S tores  Corp. ,  210 N.  C., 808, 188 S. E., 625, under ivhich i t  was tried, 
unless the absence of evidence to fix the defendant with knowledge of 
plaintiff's enceinte  condition brings it within the principles announced 
in  r l n t h o n y  v. Pro tec t i ve  Union, 206 N. C., 7, 173 S. E., 6. This single 
point of difference is not regarded as capitally important or of sufficient 
divergence to change the result. X a y  v. Tel. Co., 357 N.  C., 416, 72 
S. E., 1057. There is evidence of a forvible trespaw and also trespass 
to the person of the plaintiff. 63 C. J., 891. Heme,  the verdict and 
judgment will be upheld on authority of the K i r b y  c lme.  "But if there 
may be a recovery for physical injuries resulting from fright wrongfully 
rausrd by the defendant, it  would seem that an assault committed in the 
view of a moman whose presence is known, especially upon a member of 
her family, was an  act of negligence towards the woman, a failure to 
exercise the due care towards her which the occasion and circumstances 
required, and was therefore a legal wrong against her which will support 
an  action, if damage follows." 1 Cooley on Torts (3rd) ,  p. 98. 

The exceptions addressed to other phases of the trial, admission and 
exclusion of evidence and portions of the charge call for no elaboration. 
T111.y are not sustained. 

No error. 
--- 

SORMAiY I,. FLIPPEN, EXECUTOR, v. R. A. LIKDSET ET AL. 

(Filed 2; February, 1942.) 

1. Bills and Notes § 26-Evidence aliunde held competent upon defenses 
of failure and want of consideration and bar of statute of limitations. 

In this action by the personal representative of the deceased payee 
ngainst 11usk)and nnd wife who signed a note on its face, defendants set 
up wnnt of con~iderntion a s  to them, failure of consideration and no 
adoption of the wort1 "seal" set opposite their names. I he bar of the three- 
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year statute of limitations, and the male defendant allcgetl that he signed 
the note as  surety and not as  principal, which was well known to the 
payee a t  the time. Defendants sought to introduce record evidence tentl- 
ilig to show that the note was :I part of a larger transaction, of wliicli the 
payee had notice, involving a payment in part of the mortgage indrbtc+ 
ness of the father of the fcnzr defendant and a trnnsfrr of the 1)alanie to 
his two daugl~terq. Htl(7:  Tlrr rccortl erit1c11c.r was uornl~r~tc~nt ulwn the 
defenses invoked. 

2. Bills and Xotes # Dc- 
As against the payee or his personal rrpresmtative it is competent to 

show by evidence alizcnde that one, oqtensihly a joint promiwr or obligor, 
is in fact a snrety. 

3. Limitations of Actions 2t- 
T h e  three-year utntute of 1imit:rtions. ('. S.. 441. i u  applical)l(~ to iurf>ticw 

on sealed instrument< :I< well 21s on in~trnmentk not nnilrr w11. 

4. Evidence 3 32- 
While testimony as  to prrsonnl trnns:~ctions with the tlfwwsetl lj;I?-t,e 

of a note would llr incompetent to establish t l ~ ~ f ( ~ n s r s  to the ~lotc, ovvr tllc 
objection of the personal representative of the payee. recwrtl rvit1t~11c.e 
tending to estal)lish such defenses is not preclndetl by  the st:~t~ltt.. ( ' .  S.. 
1795. 

, ~PPEAI ,  by defendants f rom Sf rz~ens .  J., a t  November Term,  1941, of 
E ~ G E C ~ A ~ B E .  

Civil action against R. A. L i n d ~ e g  and  Senora Wilson Lindsey, h i s  
wife, to recover on promissory note i n  words and  figurcs as  follows: 
"$1,606.88 TARBORO, N. C. 

J u l y  1, 1929 
Three years a f te r  date  n e  promise to  pay  to the  order  of J o h n  B. 

Wood One Thousalrd, S i x  Hundred ,  S i x  and 88/100 Dollars  with interest 
f rom date  a t  six per  centum per  annum,  payable annually. V d u e  
received. 

R. A. LIKDSEY (Sea l )  
SEXORA WILSOS LIXDSEY (Sea l )  
R. 1,. BEALL (Sea l )  
WILLIE WILSON BEALL (Seal)"  

Execution of the note is admitted by the defendants. They  qet up in 
defense, howewr,  want  of con>iderat iol~ as to tholn. fa i lurc~ of c o i l 4 t ~ i . -  
ation arid no adoption of the  v o r d  "seal" set opposite their  respective 
names. T h e  defendant, R. A. I,inilvv. also all(ges t h a t  he signed the  
note as  surety, and  not as  principal,  which was well known to the payee 
a t  the time. Both  defendants plcad thc~  three-year s ta tu te  of limitations, 
C. S., 441. T h i s  action n a s  instituted 31 May,  1940. 

T h e  defendants sought to  show by record evidence t h a t  the note in  sui t  
was but a par t  of a larger  transaction, of which J o h n  B. Wood had  
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notice, and that the only one who profited from the note in suit was 
Claude Wilson, father of the feme defendant. This evidence was ex- 
cluded. Exception. The  entire transaction involved n payment in  part  
of Claude Wilson's mortgage indebtedness to the 'I'arboro Building 6: 
Loan Association and a transfer of the balance to his two daughters, 
Willie Wilson Beall and Senora Wilson Lindsey, 3igners of the note 
in suit. 

There was a verdict for the plaintiff and judgment against the defend- 
ants, jointly and severally, from which they appeal, assigning errors. 

U.  11. P h i l i p  for plaintiff ,  appellee. 
George 111. F o u n t a i n  for defendants ,  appellants. 

STACY, C. J. We think the record evidence which tends to show the 
whole transaction, the relationship of the parties, their interests in the 
matter, and to fix the payee with notice thereof, is competent as  bearing 
upon the defenses of want of consideration, failure of consideration, 
suretyship and the statute of limitations. Barnes v. Crawford ,  201 
3. C., 434. 160 S. E., 464. 

I t  is permissible to show by evidence aliunde that  one, ostensibly a 
joint promisor or obligor, is in fact a surety. Insurance Co. v. Norehead ,  
209 N .  C., 174, 183 S. E., 606; Dauis c. Alexander, 207 N. C., 417, 177 
S .  E., 417. The three-year statute of limitations, (1. S., 441, is appli- 
cable to sureties on sealed instruments as well as on instruments not 
under seal. F u r r  v. T r u l l ,  203 N .  C., 417, 171 S. E., 641; Radmond c. 
Pippen ,  113 X. C., 90, 18  S. E., 50;  W e l f a r e  v. Tlzompson, 83 X. C., 276. 
See T r u s t  Co. v. Cl i f ton ,  203 N .  C., 483. 

Of course, in an  action by the personal represental.ive of the payee in  
a note to enforce its collection, C. S., 1795, unless waived, mould exclude 
evidence of personal transactions or communication3 between an inter- 
ested party and the deceased. Stocks  v. Cannon,  139 K. C., 60, 51 S. E., 
802. The exclusion of the record evidence in the ini;tant case, however, 
seems to have gone beyond the limitations of the '(dead man's statute," 
a. S., 1795. 

It appears that  the defendants are entitled to a new trial. It is .so 
ordered. 

Kew trial. 
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(Filed 25 Febrnary, 1942.) 

Bill of Discovery 5 7-Indemnity policy and contract between parties held 
competent upon question of whether individual defendant was employer. 

Plaintiff sued the corporate tlefendant npon al1eg;itions that its t w -  

ployee inflicted negligent injury in the conrsc of his employnir~i~t. The 
rorpor:tte defendant alleged th:rt the individnal tlef~ndilnt was i l l 1  inde- 
pendent contractor and not all employ~e. Plnintiff alleged that tlie corpo- 
ration had talien out :I policy of insurnnce protecting it ilmiilst 1inl)ility 
for neglipcwce of the int l i~idn:~l  tlefendant. :nit1 movrtl for inspec.tion of 
the policy and the contract t)et\veen tlefcndants rrlating to the eni~)loy- 
merit. Hc.ltl: The granting of the motiou \\.i~s IT-ithont rrror,  s i ~ ~ c e  t11(' 

writings may become rclev;~nt in the trinl npon the qnestion of the rela- 
tionship between the parties. 

A i ~ ' ~ ~ ~ ~  by dcfendant  S t a n d a r d  Oil Company of N e w  Jersey f rom 
RlncX,sfocli, Special  Judge, a t  September Term,  1941, of ROCKIKGHAM. 
Affirmed. 

f iu t z fc r  K. P e n n  and D. F. Xuyberry  for plninf i f f ,  appel lee .  
J .  C'. Brown for d e f e n d a n t ,  appe l lan t .  

DEVIX, J. T h i s  case is here upon appeal  f r o m  a n  order of the  judge 
1,elan. requir ing tlie production f o r  inspection and  copy, a n d  f o r  use a t  
the t r ia l ,  of cer tain papers  i n  tllc possession of the defendant  S tandard  
Oil Co. T h e  ru l ing  c o m p l a i ~ e d  of mas predicated upon t h e  pleadings 
i n  an action instituted by the  plaintiff to  recoyer damages for  a personal 
i n j u r y  due  to the  negligent operation of a motor  t ruck clriren by de- 
fendant  Winfrey.  I t  was alleged tha t  defendant Winf rey  was a n  em- 
ployee of defendant Oil Compar~y ,  and  t h a t  he was act ing a t  the  t ime 
of the i n j u r y  within the scope of his enlployment. I lcfe~l t lants  tlenictl 
~iegligcncc, and allrped that  Winf'rr? xvas a n  i~i t le~~cnclc~i l t  coiitrac3tor., autl 
tha t  the dcfendant Oil Company was i n  n o  way responiihle fo r  a n y  act or 
omksion on his par t .  

I n  r i e v  of tlleqe pleadings the  plaiutiff entcred motion, under  C. S., 
1823 and  1324, supported by affidarit, alleging t h a t  the defendant Oil  
Company had  i n  i t s  posqession a policy of liability iiisurancc. ivsued to 
i t  by the  Fidel i ty  and  Casual ty Company of S e w  Yorlr protecting i t  
f rom liability f o r  negligence of Winfrey,  and t h a t  defendant Oil  Com- 
pany  also had irl i t s  possession t h e  contract between the defendants re- 
la t ing t o  the  employment of Winfrey,  and  plaintiff asked tha t  these 
papers be produced f o r  inspection and  copy, and f o r  use a t  the trial.  
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The propriety of the allowance of the motion for tEe production of the 
papers specified is supported by what was said in Riwnbark  c. Oil Corp.,  
217 N. C., 592, 8 S. E. (2) ,  919, where numerous psrtinent authorities 
are cited. I n  that  case, upon similar showing, the order of the tr ial  
judge, requiring production of liability insurance policy and related cor- 
respondence, was, on appeal, affirmed. 

.From the pleadings here i t  seems that  the contract z~etween the defend- 
ants and the policy of liability insurance called for may become relevant 
in the tr ial  upon the question of the relationship between the defendants. 
Davis v. S h i p b u i l d i n g  Co., 180 X. C., 74, 104 S. E., 82. Defendant's ex- 
ception to the order, on the ground that  the affidavit upon which the 
motion was based mas insufficient, cannot be sustained. 

Judgment affirmed. 

SUSIE  A. BUSTIKG v. 1'. I,. SaiLSRURY A Y D  SECURITY MUTUAL IdI1;F: 
ISSUI tASCE COMPASY. 

(Filed 25 February, 1943.3 

Evidence § 41- 

Testimony of a witness (111 crow-examination as o a transaction be- 
tween third persons occurring while the witness Jvas not present, and 
testimony of another witness as to declarations made by his father, since 
deceased, that liiq father had paid the ol~ligation in suit in full, is  held 
incompetent as hearsay. 

APPEAL by defendant P. L. Salsbury from Dixon, S p e c i a l  J u d g e ,  at  
Sovember Term, 1941, of MARTIPI'. 

These facts appear to be uncontrorerted: 
At  the time of his death on 26 March, 1941, Mark L. Bunting carried 

with the defendant, Security Mutual Life Insurance Company, two 
policies of life insurance, each in the sum of $2,000, i n  which his wife 
was named beneficiary. These policies had been assigned as security for 
a stated indebtedness to the company, and for premiums advanced by 
defendant P. L. Salsbury, amounting to $1,153.83. S ~ l s b u r y  claims that  
the insured a t  the time of his death mas indebted to him in  the further 
sum of $781.39, balance due on certain notes, for pa jment  of which he 
contends that  said policies were also assigned. 

Plaintiff alleges that in March, 1933, the defendant Salsbury and 
Mark L. Bunting "settled the amount"; that Bunting gave to Salsbury 
a crop lien and chattel mortgage in full settlement and satisfaction of all 
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amounts due or claimed to be due to Salsbury; and that later the crop 
lien and chattel mortgage was paid ill full, and all matters and things 
were settled. 

These contentions present the question a t  issue. 
From judgment on adrerse verdict defendant Salsbury appealed to 

the Supreme Court and assigns error. 

Peel & Xanning for p lainf i f ,  appelle~. 
R. A. Critcher for defendant, appellant. 

WIXBORNE, J .  Exceptive assignment to admission of incompetent evi- 
dence material to question a t  issue is  well taken. 

TTpon the trial below the plaintiff's witness Joe Bunting, on cross- 
examination, answered as indicated to the following questions : 

"Q. Mr. Bunting, i t  is alleged by the plaintiff, who is your mother in 
this action, that  your father executed to P. L. Salsbury a crop lien in 
Xarch,  1933, which was in settlement of an  agreed amount that  your 
father owed Mr.  Salsbury 1 

"A. I n  full, i t  was. 
"Q. Were you present ? 
'(A. I was not present when he wrote the crop lien because my daddy 

did not have a crop. R e  went there when he mas ill and fooled him in it 
and got him to sign it." 

Defendant moved to  strike out the above answers as not responsive. 
Motion overruled. Exception. 

Plaintiff's witness Ernest Bunting testified: "The only thing I know 
is that he told me he had been paid in full." Objection. Question: 
"Who told you that?" Answer: "My father.'' Objection by defendant. 
Overruled. Exception. 

The admission of this testimony is riolatire of the hearsay rule, under 
which, subject to well recognized exceptions, testimony as to what, or 
based upon what the witness had heard a third person say, is incompetent, 
and should hare  been excluded. Grandin v. Tripletf ,  173 N .  C., 732, 
92 S. E., 392; Xaf th i s  v. Johnson, 180 N.  C., 130, 104 S. E. ,  366; Chnnd- 
7er u. Xarshall, 189 N.  C., 301, 126 S. E., 742; Trust Co. v. Black-%elder, 
209 N. C., 252, 183 S. E . ,  271. 

111 Xatthis v. Johnson, supra, TT7a1k-er, J., speaking to a similar ques- 
tion, used this language: "The testimony of K. A. Robinson was prop- 
erly excluded, because he proposed to speak solely of a statement, not only 
of a third person, but of a person who had since died, which v a s  made to 
him. This was hearsay and incompetent, it  having none of those safe- 
guards required by the law for the maintenance of truth." 

New trial. 
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STATE r .  WALTER BLUI.:. 

(Filed 23 February, 1041. ) 

Criminal Law § 80- 
When defendant files no appeal bond or orcler allowing him to ;~pl)rill 

in  forma paupcris, and fails to make up and serve his statement of cast' 
on appeal within the time allo\red, the motion of the Attorney-Gmtml 
to docket and dismiss under Rule 17 will be granted, but when tlefendtult 
has been convicted of a capital felony this will be done only when 110 

error is apparent on the face of the record. 

MOTIOS by State to docket and dismiss appeal. 

-4t forncy-General  ~ V c M u l l a n  for the S ta te .  
S o  counsel contra. 

WISBORNE, J. At the regular December Criminal Term, 1941, of 
Superior Court of Buncombe County, the defendant, Walter Blue, was 
tried upon an indictment charging him with rape. There was verdict of 
guilty of rape as charged in the bill of indictment, uFon which judgment 
of death as required by law was pronounced by the court. 

From this judgment defendant gave notice of appeal to the Supreme 
Court. Appeal bond in the sum of $50 was adjudged sufficient, unless 
upon the proper showing defendant be permitted to appeal in forma 
pauperis.  Defendant was allowed fifteen days in  which to make and to 
serve statement of case on appeal, and the State was allowed statutory 
time thereafter to make and serve countercase or s ' e  exceptions. The 
Clerk certifies that  no case on appeal has been filed in his office, and that  
"the time agreed upon by counsel for perfecting the appeal" has expired 
and the appeal has not been perfected, and says: "I have inquired of 
counsel for defendant and have been informed by him that  he does not 
intend to perfect the appeal.'' 

'The Attorney-General moves to docket and dismiss the case under 
Rule 17 of the Rules of Practice in the Supreme Court. 213 N. C., 808. 

I n  the absence of apparent error upon the face of the record, the 
motion is allowed. S. z.. Robinson ,  212 N. C., 536, 1!)3 S. E., 701; S. v. 
Baldwin ,  213 X. C., 648, 197 S. E., 143: 5'. e. N o r r o w ,  220 N. C., 441, 
17 S. E .  (2d),  507. 

cTudgment affirmed. 
-4ppeal dismissed. 
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(Filed 2.7 February. 19-12.1 

Death 3 .i- 
d complaint alleging a willful and felonioui c ln~ing  states n ('nnw~ of 

action fo r  nrongfnl death, and a demurrer thereto on the groui~d that the 
complaiiit bet up a purlmrted action in negligence and failed to p:~rtic.n- 
larize \I ith facts and circurnqtai~ces supportnig the gelrer:~l trll(g:~tioii of 
negligence, is properly 01 crrnled. 

AITEAL by defendant  f r o m  G u y ,  J., a t  Chambers, 21 N o ~ e m b e r ,  
1941. F r o m  M A D I S ~ K .  Affirmed. 

Jones, W a r d  LP' Jones  and  C a l v i n  R. E(?ney for p l a i n t i f ,  appellee. 
Roberfs if. Balry and John II. XcElroy for defendant ,  appellant.  

PER Cr-RIAI~. T h i s  case comes here on appeal  of defendant  f r o m  a 
judgment overruling a demurrer  t o  the c o n ~ p l a i n t  as  not s ta t ing a cause 
of action. T h e  action is fo r  recovery of damages f o r  the unlawful  killing 
of plaintiff's intestate. T h e  gist of the  demurrer  is t h a t  the  complaint 
sets u p  a purported action i n  negligence and  does not par t icular ize v i t h  
facts  and  circumstances support ing the  general allegation of negligence. 
B u t  the  complaint allegcq a willful and felonious slaying, a n d  therefore 
sets up a good cause of action. 

T h e  demurre r  waq properly orerruled and the  judgment i s  
.lffirmed. 

(Filed 25 February. 1942.)  

Husband and Wife 5 12d- 
Thc lrnsbantl has the right, with the cot~wnt of the o\vllcr ant1 l~oltlrr 

of ~ i o t r s  secl~rcd by ilcetl of trust 011 the propisrty. to llse the. procwtls of 
a fire inanr:~nw policy to pay  a srpartrtr ol)lig;ltio~~ of hi.;. ~ i o t ~ v i t h s t ; ~ ~ r t l i ~ ~ g  
tllat t l ~ c  propcJrty was l~eltl 11y him :11rt1 I r i s  wife k~y (511tirc~tic-s :11it1 the 
policy hnd :I  rnortg;lge clause in favor of the t r l ~ s t ~ v .  

, IPPE~L by plaintiffs f rom G w y n ,  J., a t  September Term, 19-11. of 
M.4n1sox. 
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Civil action for damages, alleging the foreclosure of a deed of trust 
after  the indebtedness secured thereby had been paid. Plaintiffs contend 
that  the proceeds from a certain fire insurance policy, to which policy a 
mortgage clause in  favor of trustee mas attached, were sufficient to pay 
said indebtedness, and that  the owner and holder of the secured notes 
wrongfully permitted the coplaintiff, Jonah Henderson, to divert a por- 
tion of said funds to the payment of a personal debt to the Citizens Bank 
of Marshall, which bank was also by assignment the owner and holder 
of the secured notes. The  land sold under the deed of  trust had been con- 
~ e y e d  to plaintiffs as  tenants by the entirety. 

The jury, upon a proper issue, found that  the indebtedness secured by 
the deed of trust had not been paid a t  the time of foreclosure. 

From judgment on verdict plaintiffs appeal to the Supreme Court and 
assign error. 

J a m e s  E. Rector  for plaintiffs. 
J .  C .  R a m s e y ,  Roberts ~6 B a l e y  and J o h n  H .  N c E l r o y  for defendants.  

PER CTRIBJT. A careful perusal of the record and exceptions filed in 
this case do not show any reversible error. The  obligation of the plain- 
tiffs was joint and several and the coplaintiff, Jonah Henderson, had the 
right, with the consent and approval of the owner and holder of the 
secured notes, t o  divert a portion of the proceeds received from the fire 
insurance company to the payment of other indebtedness. T u r l i n g t o n  
v. Lucas,  186 K. C., 283, 119 S. E., 366; Winche.$ter-Simmons Co. v. 
Cutler ,  194 N. C., 698, 140 S. E., 622. 

I n  the judgment of the court below v e  find 
N o  error. 

BOARD O F  EDUCATION O F  PERQUIJIASS COUSTT v. WILLIAhI 
HESRT DEITRICK AND 1" X. THOMI'SON. 

(Filed 23 February, 1042. ) 

Torts § 4-In action against contractor for defective material, contractor 
is not entitled to joinder of materialman as joint tort-feasor. 

I11 a snit against the contractor and the architect alleging fnilnre to 
provide adequate rentilation in the foundation of tlit? building constructed 
and the nse of inferior and defective lumber and finntlnlmtly concenling 
the defects from plaintiff, the contractor is not entitled to hnve the mate- 
rialman joined as codefendant upon allegations that i t  furnished the 
1nml)er and in turn fraudulently concealed the nature and condition of 
the lumber, since thr'rr i? no privity between plaintiff and the mnterial- 
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man and the alleged tort of the ~naterialman is nn independent tort com- 
mitted by it against the contractor. and it mid the contractcrr are ill 110 

sence joint tort-fenqors. 

, ~ P P E A I ,  by defendant Thoinpson from T h o m p s o n ,  .T. E'rorn I'ER- 
QTIJIAXS. Affirmed. 

Defendant Thompson, a building contractor, entered into an  agree- 
ment ~ v i t h  plaintiff to construct a school building a t  Windfall in Per- 
quimans County according to plans and specifications. Defendant Dei- 
trick was the architect. Plaintiff alleges that  defendants failed to pro- 
vide adequate rentilation in the foundation of said building and used 
green, inferior and tlcfectire material in the construction of same, and 
that  the defendants fraudulently concealed from plaintiff the failure to  
provide such ventilation and the use of such inferior and defective lurn- 
ber and material. I t  seeks to recover damages therefor. " 

The defendant Tlionipson, answering, denied any fraudulent conceal- 
merit and alleged in  further defense that if green, inferior and defective 
lumber was used, i t  was purchased from Na jo r  & Loomis Company, 
which company in turn  fraudulently concealed from the defendant the 
nature a i ~ d  condition of such lumber. H e  thereupon moved that  Major 
& Loon~is Company be made a party drfendant and required to answer 
his cross action in respect thereto. The  motion was denied and said 
defendant appealed. 

,lIr,Vz171nn d i l f r X u l l a n  for p la in t i f f ,  appellee.  
X .  B. S i m p s o n ,  Cochrcrn d? , l lcCleneghan for d e f e n d a n t ,  appel lant .  

PER CTHIAJI. There is no privity between plaintiff and Major & 
Loornis Company. Any fraudulent concealment of the condition of the 
lumber sold by Major & Loomis Company to the defendant Thompson 
constitutes a wrong committed by i t  against Thompson. Plaintiff is riot 
concerned thereuitli. The alleged wrong committed by the defendant 
Thompson, if committed at  all, is an independent tort against the plain- 
tiff. Na jo r  & Loomis Company did ]lot participate therein. I t  is in 
no scnse a joint tort-feasor. The motion was properly denied. H o o v e r  
I* .  I n d e t n n i f y  C'o., 202 N. C., 655, 163 S. E., 758; B r o w n  c. R. R. Co., 
202 S. C., 256, 162 S. E., 613; Rost v. I l fe tcal fe ,  219 N .  C., 607, 14 S. E., 
(2d) ,  646. 

-1ffirmed. 



I N  THE SUPREME COURT. 

E. C. CODY, G. W. CODY. HATTIE  CODY, G L E S K  CODY. J O I I S  CODT, 
LONAZELLE BREWER,  G U R S E P  BREWER,  I R E S E  CODT. BY HER 
NEXT FRIEKD. HATTIE  CODY, V. WILL ESGLAND. 

(Filed 4 Riarch, 1942.) 

1. Boundaries § 9f- 
Where the county surregor, instead of actually surveying the lilies and 

boundarics of an  entry, adopts a known natural object a s  the heginning 
corner, and merely plats on paper the lines and boundaries, designating 
in part courses and distailces to stakes, the stake corllers are  to be located 
by meas~iring the distance by horizontal mld not by surface measure. 

2. Same- 
The statutes do not prescribe the method to be used in inensuring the 

lines ill surreying an  entry. C. S., 756.i-7567. 

3. Sam- 
A county surreyor is n puhlic officer. and 11nti1 t l ~ e  contrnrg is shown, 

i t  will be presumed that  in malring a survey of an  entry on \\-l~icl~ a grilut 
has issued, he acted in accordance with his legnl duty to lng off and 
survey the lands corered thereby, but this presumption is rebuttable. 

The pres~imption that  in enrly slirreys of entries on which State grants 
were issued, particularly in the mountain sections, surface measlire was 
used, does not apply when i t  appears that no nctunl surrey ~ 1 1 s  made but 
that  the distances were platted by a "p:rper surrey." 

5. Costs § 2a- 
Where, in an action in e j~c tment  and for damages for cutting of timlm', 

defendant files answer denying plnintiffs' title to the land in dispute, alld 
verdict is entered in fnror of pl:liiitiffs, plaintiffs, a s  a 1n:lttcr of Inn., are  
not liable for nny of the costs notwithstanding that upon the trial each 
party admitted the title of the other within the bolu~tlnrier of their res lm- 
t i re  gr:ults ant1 the only controrersy was :IS to thc location of tllr 1)onutl;lry 
between their respective grnnts. C. S., 1241. 

6. Reference § 1 8 -  
Whcre, upon the trial in the Superior Court upon apprnl from the 

referee, judgment is nltered in the Sn1)erior Conrt in faror  of plaintiffs, 
entitling plaintiffs to recorer costs in the trial, s111'11 recorer?. does llot 
inchide oompe~istition of the referee. (1. S., 1244 ( 6 ) .  

APPEAL by plaintiffs a n d  defendant  f r o m  Bobbitl', J., a t  September  
T e r m ,  1941, of GRAHAM. 

C i r i l  act ion to  recover l and  a n d  f o r  damages f o r  alleged trespass, i n  
which defendant  files cross act ion f o r  trespass. 

Opinion on fo rmer  appea l  is reported i n  216 N. C.. 604 ;  5 S. E. (2d) ,  
833. Basic  contentions of par t ies  a re  there  set for th .  Thereaf ter ,  order  
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of reference was entered a t  Spring Term, 1940, of the Superior Court of 
Graham County, and this appeal is from judgment on report of the 
referee. 

Plaintiffs in their complaint allege ownership of a boundary of land 
in Graham County, North Carolina, comprising the descriptions in  
Grant Xo. 2275, issued 21 Septemher, 1855, on State Survey KO. 69, 
and in Grant No. 2684, issued 26 December, 1857, on entry No. 2335, of 
date 5 September, 1853, and allege that  defendant has trespassed thereon, 
wrongfully arid unlawfully cu t t i~ ig  and removing timber therefrom, to 
their damage. 

Defendant in his answer denies the allegations of the complaint, and, 
by way of further answer, avers that  he is the owner and entitled to pos- 
session of a tract of land covered by Grant S o .  2609, issued 17 Decem- 
ber, 1857, on entry No. 4331, arid that plaintiffs hare  trespasqed there- 
o n - ~  rongfully and unlawfully cutting and removing timber therefrom, 
to his damage. 

Plaintiffs in reply filed admit that  defendant is owner of the tract of 
land described in further answer nhen  same is properly located accord- 
i n g  to its calls, courses and distances, but deny trespass thereon. 

Fo r  con1 enience the referee. in the main, designates the lands by State 
surrey or entry numbers rather than by grant  numbers. 

On the trial below it was, and is now, admitted by all parties that  
plaintiffs connect by proper chain of record title with the grants under 
which they claim as above stated, and that  the controversy hinges upon 
their location. The  referee finds the facts with relation to location, and 
i t  is stipulated by the parties that there is er-idence to support his find- 
ings of fact. 

Grant  S o .  2684, based on entry No. 2335, is for three hundred gcres 
of land described as follows: "Beginning on a hickory, the southeast 
corner of William Davis' tract of land, and runs with the l i ~ i e  of No. 72 
East  160 poles to a b ~ c c h ,  corner of iaitl nurnher; thence with the line of 
No. 74 South 300 poles to a stake; thence West 160 poles to a stake; 
thence North 300 poles to the Beginning." 

Grant No. 2273, based on State S u r w y  No. 69, is for one hundred 
thirty-nine acres land described as follo~vs: "Beginning on a white oak 
alld h i c k o r  in a h o l l o ~ ,  the northcast corner of Tract  S o .  66, and runs 
East  138 poles to  a hickory on a ridge, crossing the east fork a t  80 poles; 
then South 162 pole. to a stake; then West 138 poles to a stake, the 
southeast corner of S o .  66;  then S o r t h  with the line of same to the 
Beginning." 

I t  is admitted by all parties that the white oak and hickory indicated 
by the letter "F" on the map is the northwest and bepinning corner of 
State Survey S o .  69;  that the point "E-1" as indicated on the map 
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(hickory gone, now stone) is the northeast corner (sf State Survey No. 
69, the southwest corner of State Survey No. 72, a r d  the beginning cor- 
ner of entry No. 2335, and tha t  a variation of three degrees and thir ty 
minutes is required to properly run  the line from '(F" to the point "E-1." 

And the referee finds that  the southeast corner of State Survey No. 72 
is the beech, now a stake in  the cluster of white walnuts, as indicated on 
the court map by the letter "C," which beech the referee finds is also the 
second corner of entry No. 2335, and is reached by running from the 
point "E-1" south 87 degrees and thir ty minutes ea83t 168 poles by hori- 
zontal measure instead of '(East 160 poles." 

Now, with regard to the location of the remaining lines of entry No. 
2:335, the referee finds these pertinent facts:  1. The original State sur- 
veys, including those referred to in  this action, we1.e surveyed by hori- 
zontal measure. 2. While J. W. C. Piercy, the county surveyor, who 
certified to the plat and purported survey on which Grant No. 2684 
issued, used surface measure as the method of measuring lines in  survey- 
ing entries i n  Graham County, he did not actually survey the lines of 
entry No. 2335, and it is what is known as a "papsr survey." I n  this 
connection the referee says, "I think i t  must be presumed, even though he 
did not make an  actual survey, that  surface measure was his method of 
measurement, and that  such should govern," and he so finds. Plaintiffs 
except. 

Bu t  recognizing that, as  a matter of law, that  in view of the fact that  
no actual survey of the entry on which the grant  issued was originally 
made, and that  the survey was a "paper survey," hor zontal measure may 
be the correct method for measuring the remaining calls of this entry 
No. 2335, and to the end that the controversy may he settled, the referee 
makes alternate findings of fact  pertaining thereto. 

Thus, applying the surface measure method, the referee finds that  run- 
ning from the beech corner, found to be a t  the point %," as indicated on 
the map, the location of remaining lines in succession would be:  south 
two degrees west 299 poles and 7 links, surface measure, to the black oak, 
indicated on the map a t  the letter "K"; thence north S'i d e ~ r e e s  30 min- 
utes west 160 poles to a point which be slightly north of the letter 
"J," a sourwood, indicated on the court m a p ;  theme to  the beginning. 
Plaintiffs except. 

But, applying horizontal measure as the proper method for measuring 
the lines, the referee finds that, running from the bewh corner, found to 
be at the point "C" as indicated on the map, the 1oc:ition of the remain- 
ing lines in succession would be: "South 2 degrees West 300 poles, hori- 
zontal measure, to the point indicated on the court map a t  the figure 
6 ;  thence North 87 degrees and 30 minutes West 160 pole.. horizontal 
measure, to  a point indicated on the court map a t  the figure 5 ,  the termi- 
nation of the Rogers l ine;  thence to the point of beginning." 
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The referee further finds that  the plaintiffs cut timber on the land 
lying west of tlie west line of entry No. 2335, located according to surface 
measurement and east of the west line of said entry located according 
to horizontal measurement, that  is, east of the Rogers line, and are 
liable to defendant therefor. Plaintiffs except. 

.Is to State Survey S o .  69, Grant S o .  2275: The referee finds that  
the southern boundary line, correctly located, runs from the point "M," 
as indicated on the court map, to the point "G"; that, therefore, from 
the northeast corner "E-1," admitted as above stated, the lines called for 
in the g r a ~ l t  run : "South three degrees and 30 minutes Eas t  162 poles to 
a point marked on the Court map by the letter 'M'; thence West to the 
point, formerly a Spanish Oak and Chestnut, indicated on the Court map 
by the letter G'; t l ~ e m e  North three degrees and 55 minutes East 165 
poles to the point of beginning." 

The referee further finds that  entry No. 4341, Grant S o .  2609, under 
which defendant claims, was also a "papcr survey," beginning a t  a point 
in the south boundary line of entry S o .  69, 66 poles west of its south- 
east corner, and runs east with the south line of No. 69 to its southeast 
corner, indicated at '(hf"; thence exteading that  line east on the same 
degree until it strikes the west line of entry S o .  2335 as located by the 
referee according to surface measurement; thence in  a southeastern 
direction with the west line of entry No. 2335, aq so located, and then 
various courses and distances indicated, to the southwest corner of entry 
KO. 69, indicated by the letter "G" on the map, as found by the referee; 
thence with the south line of State Survey No. 69 to the place of 
beginning. 

But  the referee finds that if the court holds as a matter of law that 
horizontal measurement applies in locating entry No. 233.5, the line of 
entry No. 4341 should be extended from the southeast corner of State 
Survey No. 69 east to the west line of entry No. 2335, as so located, that 
is, the Rogers line, and thence in a southeastern direction with it, and 
then various courses and distances to the beginning as above set forth. 

The referee further finds that  defendant, "uiider a bona fide bclief, 
however, that  he was IT-ithin his olrn lines, cut timber belonging to plain- 
tiffs in the small triangle indicated on the court map from '11' to '(:' 
to 'V' to 'hf,' of approximately one acre," north of tlie kouthern lmund- 
a ry  line of State Surrey  S o .  69, as located by the referee. F o r  the value 
of timber F O  cut referee finds that defendant is indebted to plai~itiffq. 

Other findings of fact made hy the referee are not material to this 
appeal. 

Upon his findings of fact the referee concludes as matters of law: 
(1) That  plaintiffs are the owners arid entitled to possession of the land 
,.overed ( a )  by State Survey No. 69, Grant KO. 2275, and (b )  by entry 
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No. 2335, Grant No. 2684, except a portion conveyell to another, as each 
is located as shown in the findings of fact;  (2 )  that  plaintiffs are entitled 
to recover of defendant for the value of timber cut and removed by him 
from their land along the south line of State Survl?y KO. 69; (3 )  that  
defendant is the owner and entitled to possession of the land covered by 
entry NO. 4341, Grant No. 2609, located as shown in  the findings of fact;  
and (4)  that  defendant is entitled to recoyer of plaintiffs the ~ a l u e  of 
the timber cut and removed by them from the land lying between the 
locations of the west line of entry S o .  2335, on the one hand, according 
to surface measurement, and on the other according to horizontal meas- 
urement. 

Exceptions to certain findings of fact and concl~sions of law as set 
forth in the referee's report were filed both by plaintiffs and by defend- 
ant, all of which mere overruled by judge of Superior Court, and the 
findings of fact and conclusions of law, as made by the referee, were in 
all respects approved, adopted and confirmed. 

I n  accordance therewith judgment was entered, in which costs were 
adjudged one-half against plaintiffs and one-half against defendant. 

From judgment so rendered both plaintiffs and defendant appeal to 
Supreme Court and assign error. 

R. L. P h i l l i p s  a n d  J f  c K i n l e y  E d w a r d s  for p la in tc ' f s ,  appe l lan t s .  
R. B. J f o r p h e w ,  T .  *If. J e n k i n s  a n d  3. IT7. B l a c k  for  d e f e n d a n t ,  appe l -  

lant.  

WISBORSE, J. Decision here turns upon the answers to these two 
questions : First .  Where the county surveyor, instead of actually sur- 
veying the lines and boundaries of an  entry, adopts a known natural  
object as the beginning corner, and merely plats on paper the lines and 
boundaries, designating in par t  courses and distances to stakes, are the 
stake corners to be located by meawrinp the tlistancc> by sui*fac.c Illcaqure 
or by horizontal measure? The answer is "by horizontal measure." 

The statute in effect a t  the date of entry S o .  233*5, 5 September, 1833, 
in question here, provides that  every county surreyor, upon receiving 
the copy of the entry and order of survey for any claim of lands, shall, 
as soon as may be, lay off and survey tho same, agreeably to this act, and 
that  no surveys shall be made without chain carriers, who shall be sworn 
to measure justly and truly, and to deliver a true account thereof to the 
surveyor, and who shall actually measure the  land surveyed. Revised 
Statutes of S o r t h  Carolina, 1536-7, chapter 42, se-tion 14. See, also, 
Revised Code of S o r t h  Carolina, 1864, cahapter 42, section 12 ; C. S., sec- 
tions 7565-7567; Rednlond t.. J f u l l ~ n n a . ,  113 S. ('., 305, 1 9  S. F:.. 706; 
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B i g d o n  2'. Rice, 119 N.  C., 623, 26 S. E., 256; Lzrmbrr C'o. 1, .  11uii011. 
152 9. C., 537, 68 S .  E., 2. But the statute does not prescribe the 
method to be used in measuring the lines in surreying an entry. 

I t  is presumed, until the contrary is shown, that  a public officer, as is a 
county surveyor (R. S., chapter 42, sections 4-6, Constitution of Xorth 
Carolina, Art. V I I ,  see. I ) ,  acts in compliance with his legal duty, and 
that his proceedings are regular. Cl i f ton  7;. W y n n e ,  80 N. C., 145; S e u l  
v. S r l s o n ,  117 K. C., 393, 23 S. E., 428; CTr~gg 1 , .  Comrs.,  162 x. ( I . ,  

479, 78 S. E., 301. Thus, where a county surveyor purports to act under 
an  order of survey of an  entry on which a grant has issued, i t  may be 
p r~sumed  that  he acted in accordance with his legal duty to lay off and 
surrey the lands covered thereby. 

This, honever, is a rebuttable presumption. 
Furtherniore, while there is a ~ t l l o r i t ~  in this State, T)lr~nc.trn r .  IItrll, 

117 N. C., 443, 23 S. E., 362, and Stack v. Pepper,  119 N. C., 434, 25 
S. E., 961, to the effect that there is a presumption, founded on custom 
sanctioned by judicial opinion, that surveyors used surface measure in 
tlle early surveys of entries on which grants were issued, particularly in  
tlle mountain sections, thcre is no factual basis for such presumption 
where it appears, as here, that no surrey was made. The custom of a 
4urveyor to use surface measure in surveying entries has no probative 
value in cases where no actual survey was made. I n  such erent the rule 
of correct measurement must be applied. The authorities agree that 
horizontal measure is the correct and accurate method of measurement 
in the surrey of land. 8 Am. Jur. ,  794, Boundaries, sec. 67; Gilmer u. 
170zrug, 122 S. C., 806, 29 S. E., 830; X c E w e n  v. Den,  24 Howard, U.  S., 
242, 16 L. Ed., 672. Manifestly, a line platted on the plane of paper is 
horizontal. 

The second question : Where, in an action to recover land and for tres- 
pass thereon by cutting timber, defendant in answer filed denies plain- 
tiffs' title thereto, and filrs crow action averring that  plaintiffs hare  
trespassed on his land, to  ~vhich plaintiffs in reply disclaim title to any 
of tlefendant's land, properly located, and deny trespass thereon, and it 
is found that  plaintiffs' title is valid, and that  defendant, though under 
bona fide belief that  he was v i th in  his own lines, cut timber on a small 
portion of plaintiffs' land, and that  plaintiffs have not cut any timber 
on defendant's land, are plaintiffs as a matter of law liable for any of the 
costs of the action? The answer is "So." C. S., 1241; Ilfoore v. -4nge1, 
116 N. C., 843, 21 S. E., 699; Vnnderb i l f  v. Johnson,  141 N.  C.,  370, 54 
S. E., 298; B~,yarz v. I fodges,  151 N. C., 413, 66 S. E., 345; Szcain c. 
C l e m ~ n o n s ,  175 N. C., 240, 95 S. E., 489; In re Hur ley ,  183 N. C., 422, 
11'7 S .  E., 513. 

The statute, C. S., 1211, prorides that costs shall be allowed of course 
to the plaintiff, upon a recovery, in an action for the recovery of real 
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property, or  when a claim of title to real property arises on the plead- 
ings, or is  certified by the court to have come in question a t  the trial. 
This does not include compensation of referees. C. S., 1244 (6) .  

On the other hand it is provided that, unless plaintiff be entitled to 
costs in actions mentioned in C. S.. 1241. costs shall be allowed as of 
course to the defendant. 

I n  the present case the defendant by the denial in his answer put the 
title of the plaintiffs in issue. The  issue is found in favor of plaintiffs. 
This entitles them to costs. I t  makes no difference. as was stated in 
Swain v. Clemmons, supra, that  the defendant upon the trial below acl- 
mitted plaintiffs' title to the lands covered by the grants under which 
they claim, and only controverted the location of some of the lines of 
those grants. The admission came too late for the purpose of saving 
the costs. 

Other assignments of plaintiffs, given due consideration, fai l  to affect 
the decision here reached, that  is, that plaintiffs are entitled to judg- 
ment (1) declaring them to be the owners and entitled to possession 
of the land covered by entry S o .  2335, Grant 2684, on location shown in 
alternate finding of fact of the referee in applying horizontal measure, 
except the portion indicated in  judgment rendered below; (2)  striking 
out award of damages to defendant for value of timber cut by plaintiffs 
within the lines of said entry so located, and (3)  for costs, exclusive of 
compensation to referee. 

I n  these respects the judgment below against plaintiffs is 
Reversed. 

DEFER'DAR'T'S APPEAL. 
Upon the facts appearing in  the record on thiri appeal, the challenge 

of defendant to that  par t  of judgment below pertaining to costs is with- 
out merit. However, judgment will be corrected to conform to decision 
on plaintiffs' appeal. 

Other assignments are untenable. 
Sffirmed. 

ETELYN POLLARU r. WILLIBJl POLLhItD. 

(Fi led  4 March, 1942.) 

1. Divorce 9 13- 
I n  a n  action for  alimony without divorcse. C. ii.. S n p p  1924. see. 1667, 

plaintiff must meet the  requirement3 of the  htntute for  divorce from bed 
and  board, and must allege with ~?;lrticnl:~rit,\-- tlle ncTs of the  defeli t l ;~i~t 
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constituting the basis of the charge that he offered such indignities to her 
person as to render her condition intolerahle, and allege that such acts 
were without adequate prorocation on her part. 

Where, in an action for alimony without divorce, the complaint fails to 
allege that the acts of defendant complained of were n-ithout atlequate 
prorocation on the part of plaintiff, the Supreme Court may swtain :I 

demurrer ore t o t u s  to the conlplaint. 

3. Sanie- 
Plaintiff is entitled to alimony without divorce if she cml sustain by 

competent ex-idence either one of the grounds alleged, in this case that 
defendant offered such indignities to her person as  to render her condi- 
tion intolerahle and her life hurdensome, and that plaintiff was compelled 
to leare the ho11se of defendant because of his failnre to proride for her 
support auil his cruel, conten~l)tnous ant1 inhuman treatment of her. 

4. Same--Evidence in this action for alin~ony without divorce held insum- 
cient to resist defendant's motion to nonsuit. 

Erideiice disclosing an estrangement in the marital relationship and the 
failnre ant1 refusal of the defendant to place his home in their joint 
names, as promised by him prior to the marriage, and his refwal to build 
up a joint sarings account, and differences of opinion between them over 
certain other financial matters, is insufficient to show either indignities to 
the person of plaintiff or conduct constituting in la\\, an abandonment by 
defendant. and defendant's motion to n o n s ~ ~ i t  in the wife's action for 
alimony without dirorce based upon these two grounds should have been 
allowed. 

APPEAL by defendant f r o m  Johnston,  Special Judge, a t  Special Sep- 
tember Term,  1941, of B ~ X C ~ M B E .  

This  is  a civil action f o r  alimony and  counsel fees without dirorce. 
Plaintiff alleges i n  her  complaint tha t  defendant, a s  a n  inducement f o r  

her  to  m a r r y  him,  made  certain definite agreements, promises and  assur- 
ances i n  wri t ing about the  conditions under  which she would be required 
to lire. T h a t  the  two grown daughters  of the defendant mould soon be i n  
a position t o  make their  own way, and  tha t  af ter  the payment  of certain 
expenses i n  connection with the ~ d u c a t i o l i  of P a t ,  one of t l ~ c  daughters, 
the house ~ r o u l d  then resolve itself into theirs  and t h a t  whatever was his 
would be hers. Plaintiff sets out i n  her  complaint the  contents of t h ~  
letter wri t ten to  her  pr ior  to  her  marr iage to  the  defendant. 

Plaint i f f  fu r ther  alleges i n  her  complaint t h a t  since the mar r iage  the 
defendant, by  long series of acts, words and  conduct, has  offered such 
indignities t o  the  person of the  plaintiff as  to  render her  condition in- 
tolerable and  l i fe  burdensome; and t h a t  defendant  has  forced plaintiff 
by his cruel, contemptuous and inhuman treatment to l e a w  the house 
of the  defendant. T h a t  he  has withheld support  f r o m  her  i n  accordance 

A A 

with his means and condition i n  life. T h a t  he refused to introduce her 
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:is his wife for some months after the marriage. Tha t  she was required 
to go to a hospital for  a very serious operation in the fall of 1939; that  
defendant requested her to give her maiden name in  order that  their 
marriage might not become known, and that he had his daughter accom- 
pany her to the hospital. Plaintiff alleges that  defendant failed and 
declined to pay her hospital or medical expenses. That  for many months 
after her marriage defendant failed to give her a n j  money except a bare 
:~mouilt necessary to operate the house. and that  until 1 April, 1940, did 
not give her any support except her actual household expenses. That  on 
1 ,\pril, 1940, the defendant gave her $25.00 per mtmth from 1 January,  
1940, as personal expenses, out of whivh she has been required to clothe 
herself and operate her own automobili: which plaintiff purchased before 
her marriage. 

Plaintiff alleges that  after her return from the hospital the defend- 
ant's older daughter, who was then residing in X r ~ i  York, M rote a 1ettc.t 
1 0  the younger daughter which plaintiff read;  that  the letter cautioned 
the younger sister to watch her, that  plaintiff was lazy and only wanted 
to be babied, and that  as long as she could do the things she wanted to 
she was all right. That  her sister should not do anytliing for l~laintiff'c 
mother, who was living in the home, because, after all, she was plaintiff's 
responsibility. 

Defendant filed a n  answer denying any misconduct and alleging that 
the plaintiff voluntarily of her own free will and al:cord, and of her own 
determination, left defendant's home tvithout any lawful reason or ex- 
(-use and thereby abandoned the defendant. 

Plaintiff offered testimony which she avers tended to prove the allega- 
tions in her complaint. 

A t  the close of plaintiff's testimony, defendant moved for judgment 
of nonsuit. Motion overruled and defendant excepted. 

Defendant offered evidence tending to show that  plaintiff had received 
every consideration from the defendant; that  he had made ample pro- 
wision for her support and met all her demands except to transfer hiq 
property to her and request his children to leave his home. 

At the close of defendant's evidence, defendant renewed the motion for 
,judgment of nonsuit, Motion overruled and defencant excepted. 

Thc  court submitted the following issues: 
"1. Did the defendant offer such indignities to the person of the plain- 

riff as to rendcr her conditio~i intolerable ant1 lifc t)iirtlt~n~onic~? . l n ~ \ i ~ ~ :  
'Yes.' 

" 2 .  Did the defendant abandon the plaintiff? ,inswer: 'Yes.' " 
From judgment on verdict defendant appealed to the Supreme Court 

and assigns error. 
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V i l l i a m s  d2 Cocke for plaintiff. 
Snlathers d2 J feek ins  for defendant.  

DLNSY, J. The dt.fendaiit filed a t l e l~~ur i e r  o r c  fiiziis in tliii C'onrt 
based 011 the failure of plaintiff to allcge a d  yet out clwcific act% of the 
defendant upon which die relies. n it11 that particlllarity required 1)- Ian.  
and upon the further ground that  plaintiff does not allege the circum- 
stances connected nit11 the acts complained of, or allege facts in any 
manner shoving that they were without adequate provocation upon her 
part. 

TTould this Court he justified i n  sustaining the demurrer orp fcnus"  
We think so. 

The  plaintiff, in order to obtain affirmative relief under the prorisions 
of C. S.. Supp. 1924, wc. 1667, 1riu.t niect the rqnis i tes  of t l ~ c  itatute 
for divorce from bed and board. She relics upon the allr~gationi ill hi.1. 
complaint as to iiidig~iities and a h a l ~ t l o n n ~ e ~ ~ t .  

I n  Carnes 1%. Carnes, 204 X. C., 636, 169 S. E. ,  222, it is said:  "In an 
action by a wife against her husband for d i ~  orce from bed and board, she 
must not only set out with particularity the acts of cruelty on the part  
of the husband upon nhich  she relies, but she is also required to aver, and 
consequently to prove, that such acts were without adequate provocation 
on her part. D o w d y  I . .  Dozidy, 1.54 3. C., 556, 70 S. E., 917;  -1farfin T. 
X n r f i n ,  supra (130 N. C., 27, 40 S. E., 822) ;  O'Connor 1;. O'Connor, 
109 S. C., 139, 13  S. E., 887; JacXson 7.. Jnckson,  105 N. C., 433, 11 
S. E., 173;  W h i t e  2.. W h i t e ,  84 N. C.. 340." 

I n  Xc,lfnnzts 2'. X ( ; I J a n t ~ s ,  191 N .  C., 740, 133 S. E., 9, we find: ('If 
the complaint does not allege sufficic~it facts to constitute a good cause 
of action undcr C. S., 1667, an order for temporary support and counsel 
fees, pending tlle trial of the issue., or a judgment requiring the husband 
to provide reasonable subsistcnce and counsel fees for the n i f e  after the 
issues have been determined in her favor, is erron~ous." 

Sowliere does plaintiff allege in her complaint that the acts of the de- 
fendant were without adequate prorocation on her part. 

Regardlms of the omission in the complaint referred to above, and 
granting that the allegations of tlle complaint are sufficient to justify the 
submiss io~~ of the issucs as to indignities and abandonment, n a s  the evi- 
dence of the plaintiff sufficient to sustain tlle ruling of his Honor in over- 
ruling tlcfendant's motion for judgment of nonsuit? R e  are of opinion 
it was not. 

The plaintiff testified: T p  to the time I went to the hospital, Eva,  
P a t  and I n c r r  good fricwcl~ and got along all riglit. IT]) to t l ~ a t  time 1\11. 
Pollard n a s  just as good to me as he could be." "I would say Eva  and 
I got along amicably." 



I N  THE SUPREME COURT. 

On 7 March, 1940, plaintiff wrote a letter to the daughter residing in  
New York. The letter was introduced in evidence and covers 18  pages 
of the record, and the following statements are made in  the letter: "Ny  
reason for writing you this morning even before I !start the usual Thurs- 
(day routine, is to inform you that, thanks to your engineering, the mar- 
riage between your father and I is being terminated, finished in other 
words." 

The plaintiff alleges failure of defendant to pay her hospital and medi- 
(:a1 bills, but i n  her letter to P a t  she states: "I haqe spent the best part 
of a thousand dollars since last July,  all my  own money. I spent my  
own money because i t  was then I realized for the first time money was 
scarce around here as you remarked one day sitting back here on the 
hill and i t  was my last thought to load a heavier load onto him." 

The letter further states: "I knew about the plans for your further 
schooling and the allowance of $25.00 per month--and I was satisfied 
and contented to have i t  continue as long as necessary (with your co- 
operation to get through as quickly as possible and get on your own), 
but I certainly am not going to be content to have you girls so disregard- 
less of the fact that  I am and have not been getting anything while you 
have been getting all-that don't include your Dad for the Lord knows 
he has nothing for himself, which is another thing to be ashamed of con- 
sidering his income per month and he needs plenty because of long 
want." 

Plaintiff i n  her letter points out the fact that  she has been able to 
reduce the expenses in the house by reason of careful buying, and states 
that  Mr. Pollard has been there every day and that  his expenses have 
been included, then she states: "I h a w  been pretty discouraged with his 
attitude for some little time which I lay entirely to the hard work out- 
side here-it don't take a master mind to figure th,lt out-while he isn't 
old-yet he isn't a young man either and being confined to a desk is f a r  
removed from digging and hauling like he has been doing-I say the 
grounds are too much for a man to look after properly or as he should 
or would like to if he is  a t  all interested in i t  and takes the right pride in  
it. Maybe you never thought of all this when you urged him to  buy this 
property." " I t  seems the most tragic thing and i: is that  two people's 
lives can be wrecked through the work of others-queer thing your Dad 
and I have yet to have the first real difference between us that  could 
solely be charged to either of us-it's all come about mainly through 
you." 

According to the testimony of the plaintiff, the defendant was good to 
her u p  until the time she went to the hospital, 14  September, 1939. H e  
had made her the beneficiary of a $10,000.00 life insurance policy, and 
in case of his death it was to be paid to her in installments of $100.00 
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per month. She did not think the monthly payments were large enougli, 
but no other agreement about the insurance mas reached between them. 

According to plaintiff's evidence, the defendant caused his checking 
account to be placed in  his name and that  of the plaintiff on 1 February, 
1940. Plaintiff testified she never drew any funds from the joint ac- 
count, but she offered no evidence to the effect that  she was requested 
not to do so. 

The evidence in this case discloses that  from the time plaintiff took 
over the duties of the household that  the defendant furnished her $25.00 
per month for incidentals for the house, certain money for groceries, and 
that he paid the other bills by check. The plaintiff was given no per- 
sonal allowance or pin money. However, beginning mith May, 1940, 
defendant thereafter gave her $25.00 per month and gave her $100.00 
covering the first four months of the year for that purpose. 

Plaintiff further testified that  "Along towards September, 1940, I 
asked him why he was so cold towards me, and he said that  his feelings 
for me had changed, and that he no longer cared for me." "In July.  
1940, I did hare  a conversation mith him in which he mentioned a sepa- 
ration. H e  stopped in Buffalo and asked what I had decided, and told 
me that it was agreeable to him to call it  quits. H e  followed that  u p  by 
telephone conversation a few weeks later and told me to go ahead with 
separation and get it over, the quicker the better." "From the time of 
my conversation with him at the end of September, in which I tried to 
adjust things, he told me that he didn't care for me any more, that  he 
had no feeling for me, and from then on there was no more physical 
relation between us as husband and wife. No, I did not do anything to 
discourage it." Plaintiff further testified that she slept with defendant 
every night until she left him. "In December, 1940, when I attempted 
again to t ry  and straighten those matters out and get on a better working 
basis, and a better understanding between us, he told me again that he no 
longer cared for me and that he thought a separation was the best solu- 
tion. Then, as a result of that, I did leare and brought this suit." 

The record discloses that the matters to be straightened out between 
them related exclusi~ely to the transfer of the house to her, living alone 
and the loss of affection on his part. 

On cross-examination the plaintiff testified as follows : "I asked him 
to give me the home that he promised me before we were married. I 
did not demand that he gire me that  house. 1 asked him for the house 
he had pomised me. I asked him to change the deed and make it to 
me, if that was the home he wanted. Yes, he did offer to make a deed 
to himself and me by the entirety, and his two daughters, so that  if he 
d i d  first I would get one-half of it .  I asked Mr. Pollard to start a 
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savings account with me. Yes, and put all his savings in that account, 
and leave it so I would get it all if he died." 

Question: "What other grounds hare  you except that he refused to 
make the property to you like you wanted i t?" Answer: "Except the 
fact that  he told me he no longer cared for me." 

The plaintiff relies on two grounds for relief, to wi t :  Indignities to 
the person of the plaintiff, rendering her conditicln intolerable and her 
life burdensome and that  by reason of defendant's failure to support and 
his cruel, contemptuous and inhuman treatment she was compelled to 
leave the house of the defendant. I f  either of those allegations are 
sustained by competent evidence the plaintiff is entitled to the relief 
sought. 

JfcLllanus v. N c N a n u s ,  supra, a t  p. 743: "The failure, neglect or 
refusal of a husband to comply with promises made to his wife, whether 
made before or after marriage, with respect to property or property 
rights, although the wife mas induced by such promises to marry  him, 
or to return to her husband, after she had voluntarily left him, subse- 
~quent to the marriage, cannot be held to justify the wife in leaving her 
husband, or if she does leave him, bwause of such failure, neglect or 
refusal, to entitle her to relief under C. S., 1667. While the law recog- 
nizes and enforces the rights of a wife in and to h w  husband's property, 
both during his lifetime and after his death, and will compel the husband 
so long as he lives to support a faithful and d e s t m h g  wife according 
to his means and condition in life, it  will not encourage marriages based 
solely upon mercenary consideration. The interest of the State and of 
society in the status resulting from marriage is too vital to permit a 
husband or a wife to absolve himself or herself from the performance 
of duties incident to and arising out of the marriage relation, merely 
because of disappointment as to the pecuniary results of the marriage." 

D o w d y  v. D o w d y ,  154 N .  C., 556, 70 S. E., 719: "It  is not claimed 
in this case that  the defendant departed from his home and abandoned 
the  lai in tiff, but the avermcnt is that the wife was compelled to leare 
the defendant on account of his cruel treatment. While this is in law 
an  abandonment by the husband (High v. Bai ley ,  107 Y. C., 70), yet, as 
;I ground for divorce, i t  is dependent upon the establishment of the acts 
of cruelty which it is averred compelled plaintiff to leave her home, and 
of the further fact that such acts were not the consequence of any ade- 
quate provocation upon the plaintiff's part." 

The evidence discloses an estrangement in the marital relationship, 
and differences of opinion between the plaintiff and defendant over cer- 
tain financial matters and the conveyance of the home to the plaintiff. 
However, this evidence is not sufficient to sustain the allegations by the 
plaintiff that she was forced, by cruel, contemptuous and inhuman treat- 
inent to leave the house of the defendant. 
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A careful review of al l  the evidence i n  this case, considered i n  the light 
most favorable to the  $ah t i f f ,  is insufficient to sustain the allegations 
a s  to  indignities o r  abandonnient. A consideration of the other excel)- 
tioils is not necessary. 

T h e  motion for  judgment as  of nonsuit sliould have been sustained. 
Rerersed. 

(Filed 4 Jlarch. 19-U.) 

1. Automobiles 5 24c- 
\\'liere, in an action agairlst the owner of n truck upon the doctrine of 

w\po~ctlccrt s?cpo.!or, plaintiff clects to allege the identity of the employee 
driving the truck, and there is a totnl failure of proof in iupport of this 
allcgation s u d  no motion to amend. defendant's motion to nonsuit sllol~ld 
be allowed. 

2. Pleadings § 26a- 
l'roof without allegation is as  uniirailing as  allegation without proof, 

ant1 the two muit correspoi~cl. a ~ ~ d  when proof materially cleparts from 
;~llegation there can be no recovery nithout an nmendment. 

SLAV ELL, J., dis'enting. 

APPEAL by  defendant f rom Grctdy, E m e r q ~ n c y  .Jutlgr,  a t  March  Term,  
1941, of G U I L F ~ R D .  Reveried. 

Civil action to recover damages f o r  n.rongfu1 death reculting from a n  
alleged colliqion l ~ t ~ e e n  a n  oil t ra i ler  t ank  t ruck being operated by 
plaintiff'? deceasril and  a t ruck belonging to the defendant. 

T h e  oil t ruck bcing driven by ~ ~ l i i c l i a r t l ,  plaintiff's intestate, n a s  
found on the Fayet tcr i l le-Sanford highriag in  H a r n e t t  County. I t  had 
r u n  into a culvert under  the road causing tlie t ank  t rai ler  to  t u r n  orc r  
on the cab. -1s a recult i t  caught  firr. Plaintiff 's intestate was i n  tlie 
t ruck a t  the t ime and Tras b l ~ r n c d  to death. h o t h e r  t ruck belonging to  
defendant was t h e e  or four  hundred fer t  north of the burning t ruck 
headed i n  the same direction and parkcd on its r ight  side. There  was 
circumstantial evidence tending t o  &ow tha t  the two trucks had conie 
into collision by cideswiping. 

T h e  plaintiff allepcs tha t  the  t ruck helonging to defendant n a s  being 
operated a t  t h r  t ime of the ~ o l l i s i o u  by one L. C. Tilley and qhe 1nakr.r 
Tilley a defendant. 

T h e  defendant offered no eridenre. 
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There was a verdict for plaintiff. From judgment thereon the de- 
fendant appealed. 

G o l d ,  X c d n a l l y  (e. Gold  for p l a i n t i f ,  uppel lee .  
S a p p ,  S a p p  (e. A t k i n s o n  a n d  J o s e p h  L. X z l r p h y  for  d e f e n d a n f ,  appe l -  

l an t .  

BARSHILL, J. Plaintiff elected to allege that  defendant Tilleg (who 
was not served with sumnions) was opwating defendant's truck a t  the 
time it allegedly collided with the truck occupied by plaintiff's intestate. 
E.cpressio fac i t  cessare taciturn.  There is no evidence tending to support 
this allegation. Plaintiff so understood and during the trial took the 
position that  some agent of defendant ivas driving but declined to say 
which one. The court likewise so understood and more than once 
charged the jury "there is no evidence in this case ,as to who was oper- 
ating the truck known as the Lipe truvk." S o n  c m s t n f  this variance 
was apparent almost from the beginning of the trial plaintiff made 110 

motion to amend but elected to stand her ground upon the complaint 
as written. 

"I t  has so often been said as to hare  g roan  into an axiom that proof 
without allegation is as unavailing as allegation wi hout proof. There 
must, under the old or new system of pleading, be a ' l ~ g a t a  and prohntn ,  
and the two must correspond with each other. When the proof mate- 
rially departs from the allegation, there can be no I-ecovery without an  
amendment." T n l l e y  v. G r a n i t e  Q u a r r i ~ s  Po., 174 IT. C., 445, 93 S. E., 
995; M c K e e  u. Lineberger ,  69 N .  C., 2 1 7 ;  B r i f t a i n  2 ' .  Danie l s ,  94 N. C., 
781; F a u l k  v. T h o r n t o n ,  108 N .  C., 314; I I u n f  11. T7nnderbil t ,  115 S. C., 
559; G r e e n  v. B i g g s ,  167 N .  C., 417, 83 S. E., 553. 

The plaintiff must make out her case s e c ~ ~ n c l u m  al i rgnia  and the court 
cannot take notice of any proof unless there be a corresponding allega- 
tion. B r i t t n i n  2'. Danie l s ,  s u p r a ;  F o ~ r l k  7%.  T h o r n t o , ? ,  s u p r a ;  X c C ' o y  7*. 

R. R., 142 N. C., 383. 
Where there is a material variance between the allegation and the 

proof this defect may be taken adrantage of by motion for judgment as 
of nonsuit, there being a total failure of proof to support the allegation. 
S. v. Gibson ,  169 K. C., 318, 85 S. E., 7 ;  8. r. H a r b ~ r f ,  185 Y. C., '760. 
118 S. E., 6 ;  S. I.. JacX.son, 218 N. C., 373, 11 S. E .  (2d),  149, and 
cases cited. 

The plaintiff has failed to establish her cause of action as alleged. 
She requested no amendment. Hence, the motion for judgment as of 
nonsuit should have been allowed. 

Defendant seriously contends that in any event the cauce should be 
nonsuited for failure of proof. Some of us concur in this view for the 
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reason that  we are of the opinion there is 110 proof of negligence or proxi- 
mate cause. However, in view of the variance between the allegations 
and the evidence, which in itself requires a rerersal on the ruling on the 
motion to nonsuit, we have concluded to refrain from a discussion or 
decision of this question. I f  plaintiff pursues her cause further then, 
upon a retrial, the testimony may present new and varying phases of 
fact. The trial judge should he free to rule thereon unrestrained by any 
decision by us upon the evidence as it appears on this record. Hence, 
the course followed in Hunt e. T7anderbilt, supra, is the safer and more 
impartial one to pursue in the disposition of this appeal. 

Whether the plaintiff may now in this cause move in the court below 
for leave to amend under statute, C. S., 515, e t  sey., is not now before 
us for decision. See Shelton v. Davis, 69 N. C., 324. 

The judgment below is 
Rerersed. 

SEAWELL, J., dissenting: Whatever may be its final decision, should 
this case come here again upon a similar state of facts, the Court has 
expressly declined to rule one way or the other as to whether there is 
any evidence in  the record in support of plaintiff's claim. The decision 
dismissing the action by judgment of nonsuit rests solely on the sug- 
gested fact of variance between the allegation and proof with respect 
to the identity of defendant's servant or agent charged with the negli- 
gence alleged to have produced plaintiff's injury. To test the correct- 
ness of this ruling i t  must be conceded that  there is a t  least some evi- 
dence in support of plaintiff's claim, whether we preqently deal with it 
or not, since otherwise the reserration of opinion on this point would 
be meaningless. 

I think i t  will not be contended that i t  mas necessary for the plaintiff 
i n  stating his cause of action to allege the name or the identity of the 
driver of defendant's truck any more than it mould be necessary for a 
pleader to name the engineer n h o  caused injury by negligently oper- 
ating a train. The fact that  TiIley is named as a codefendant is of no 
significance on this point as f a r  as Lipe, the other defendant, is con- 
cerned. But  the plaintiff did name such servant and as the evidence 
apparently discloses he was not the man. This brings us to a consid- 
eration of the matter of variance and the rules which, as a matter of 
lam, should be applied in this case. I think the main opinion has 
departed from established practice and from our own statutory law, 
which I regard as so imperative as to he compelling. 

Upon the admission of the defendant Lipe, shown upon the trial, the 
jury might ha re  inferred that  another agent of the defendant, one Sulli- 
van, T i m  in charge of the car. According to the evidence Sulliran had 
power to employ an  assistant. 
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True, there is a "total failure" of proof that Tilley n a s  the inail 
driving defendant's car, but not a total failure of proof mitli respect to 
plaintiff's cause of action, which, under the authoiities addressed to the 
subject, and our own statute lam, is necessary to justify disniissal as of 
nonsuit. The statutes which I shall presently quote are of application 
to civil cases, and are not to be confnsed mitli any statute of jevfailc 
(C.  S., 4625) applicable to criminal indictments, although intended to 
accomplish similar reforms of commou law practice. S. 1 % .  l i e d g e c * ~ c ~ l i ,  
185 S. C., 714, 117 S. E., 47. Opiriions in criininal cases involving 
~ a r i a n c e  are inapplicable. 

I t  has been considered as axiomatic that a difference bet~vecn the 
allegations of a complaint and the evidence adduced to support them 
does not constitute a material variance unless there is a substantial de- 
parture in the evidence from the issues upon which the c a u v  of action 
depends. 49 C. J., SO&. ". . . a substantial departure from the i ~ s u e  in 
the evidence adduced, . . . in some matter which in point of law is 
essential to the charge or claim." 21 R. C. L., 608. and cases cited; 
Brou3ning v. B e r r y ,  107 S. C., 231, 12 S. E., 195. I t  is not necehsary 
to prove that  which it was not e~sent ia l  to allege. C e d a r  Ftrlla ( ' 0 .  1. .  

W a l l a c e  Bros., 83 N .  C., 225; Gnllaqher  I - .  G'lrn?l, 16 Ga. ,\pp., 600, 
85 S. E., 930; Orr  1.. Dnzc'son [I'elepllor~e C'o., 35 Cia. App., 560, 133 
S. E., 924. 

I n  many jurisdictions adequate statutes hare  been enacted to relieve 
against the harshness of the common law doctrire and practice with 
reference to this subject. Olaon I - .  Snct2;e R i w r  l 'n l ley  R. C'o., 22 Wash., 
139, 60 Pac., 156. Our  own State has enacted laws defining variance, 
and provided a procedure when that question is 1,aised quite different 
from that  adopted in the present case. I t  leaves no room for the dis- 
missal of a case for such a cause where there has not been a total failure 
of proof relating to the cause of action a!: above defined. Hitherto these 
statutes have been uniformly applied to situations like the present, and 
our own opinions upon that subject are explicit. 

C. S.. 552. Variance, material and immaterial.-"1. S o  variance 
between the allegation in a pleading and the proof shall be deemed mate- 
rial, unless it has actually misled the adverse party to his prejudice in 
maintaining his action upon the merits. Whenever it is alleged that a 
party has been so misled, that  fact and in what respect he has been 
misled must be proved to the satisfaction of the court ;  and thereupon 
the judge may order the pleading to be amended upon such terms as 
shall be just. 

"2. T h e r e  the variance is not material as herein provided, the judge 
may direct the fact to be found according to the evidence, or may order 
an immediate amendment without costs." 
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C.  S., 553. Total failure of proof.-"Where the allegation of the 
cause of action or defense to which the proof is directed is unproved, not 
in some particular or particulars only, but in its entire scope and rnean- 
ing, it is not deemed a case of variance, but a failure of proof." 

These statutes divide the subject of variance into two classes-one of 
them is fatal  when i t  is a total failure of proof; the other is material 
only when i t  has actually misled the adverse party to his prejudice in 
maintaining the action upon its merits. Al close study of C. S., 553, does 
not sustain the riem that  the variance in this particular case may be 
classified thereunder as amounting to a total failure of proof, because 
the facts proved have a material relation to plaintiff's cause of action 
properly pleaded. 0 

I f ,  then, it is a variance as defined in C. S., 552, and even a material 
variance, i t  can be so only by virtue of the fact that  it  has "actually 
misled the adverse party to his prejudice in maintaining the action upon 
the merits." Conceding for argument that it is so, the remedy of the 
defendant is not for a motion under C. S., 567, for judgment as of 
nonsuit for failure of proof, or, in othw words, a den~urrer  to the eri- 
dence. His  remedy lies in C. S., 552, to be pursued in the manner this 
Court has prescribed. 

Fo r  a variance between the allegations and the eriileace under this " 
statute defendant must make his objection in apt time. P n f f ~ r s o n  1 % .  

Champion L u m b e r  Co., 175 N .  C., 90, 94 S. E., 692. A1nd lie n1u.t 
pursue the remedy prescribed, or the ol)jection that  there is a rariance 
will be deemed immaterial. S i m m o n s  1%. R o p e r  Lu?nber  Co.,  174 S. C., 
220, 221, 93 S. E., 736. 

Since the sole object is that  the case shall be kept in court until it 
can be tried and decided upon its merits, it  is incumbent upon the adverse 
party, who claims to hare  been misled, in this rase the de f~ndan t ,  a t  the 
time the trial discloses the variance, to allege that  fact and prove it "to 
the satisfaction of the court," ~howing  nherr in  he was misled, where- 
upon the court will allow an amendment upon such terms as it map deem 
just-continuing the caw if nrcescary. There is no presumption that 
he has been misled. That  penalty must not include dismissal of the 
action or loss of substantial right5 by either party. W r i q h f  z'. l 'eufonicz 
I n s u r c x n c ~  Co., 138 N. C., 488, 496, 51 S. E., 55. Where the rernedy 
provided in this section as interpreted by the C'ourt is not pursued, the 
supposed rariat ion will be deemed immaterial. S i m m o n s  v. R o p r  
L u m b e r  Co., s u p m .  

The statute and the cited decisions make it clear that  it is incumbent 
upon the defendant in the first instance to object because of the variance, 
point out the manner in which he has been misled; in brief, to make the 
objection and sustain it with proof satisfactory to the court ;  and not t 1 1 ~  
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plaintiff's duty to make a motion for amendment until the court is satie- 
fied that  the defendant has been so misled. Simmons 2%. Roper Lumber 
Co., supra; McIntosh, N .  C. Practice and Procedure., see. 490, and cases 
cited. 

I n  order to consider the matter under the most ftavorable view to tlie 
defendant allowable by the statute, I have concedel much. There are 
many cases in the books which, under our modern liberal practice, lead 
to the conclusion that  the variance here is immaterial. Dellinger 1 % .  Elec- 
fric R. R., 160 N. C., 532, 539, '76 S. E., 494; Brown 1..  Tcl. C'o., 169 
N. C., 509, 86 S. E., 290. But we do not have to decide, as was the case 
at common law, whether the variance is material or immaterial, siilce the 
statute decides that question for us. I t  is inmlaterisl unle>s the defend- 
ant  both alleges and proves to the satisfaction of tlie court that lie has 
been misled. C. S., 552. 

Moreover, in the case a t  bar the defendant definilely waived the only 
remedy open to him, and the objection is cured by the verdict. hlcIn- 
tosh, op. cif., supra, sec. 491. As pointed out above, the motion for 
judgment as of nonsuit does not raise the question. 

I have no room for the development of the subjed here, but the nece-- 
sity for the preservation of this procedure, as a decided reform in our 
system of judicature, will be apparent a t  once upon a reading of the 
cases cited. The purpose of our own and similar statutes is to prevent 
cases from being thrown out of court upon the technicalities so favored 
by the common law and to enable courts of justice, when once their 
jurisdiction has attached, to reach their objectives without frustration 
and without the added expense and vexation of being compelled to march 
out of court and back again upon a matter not vital or determinative of 
the controversy. 

I n  my opinion, the judgment of the court below ought to stand. 

STATE O F  NORTH CAROLIKA, ON RELATIOX OF WILLIAM EEDRIDGF: 
HIIJ,, r. ROY WADE PONDER A N D  JOHN PIRAM RICE. 

(Filed 4 March. 1942.) 

1. Counties 5 7:  Constitutional Law 5 4d- 
Ch. 341, P~tblic-Local Laws of 1931. prescribing the method of electing 

n tax collector for Madison County, is constitutional nnd valid. 

2. Constitutional Law 5 4a- 

The wisdom mid propriety of statutes rests in the discretion of the 
General Assembly. 
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3. Counties 7: Public Officers a 2--Majority of members of electing 
body constitutes a quorum, and majority of quorum has power to act. 

The chairmen of four connty board5 were anthorizcd to elect a coln~ty 
t a s  collector, ch. 341. Puhlic-Local L a n s  of 1931. A t  a meeting held for 
the purpose of electing the county tax collector one of the four elec tiiig 
chairmen was dibqnalified by previous accq)taiice of another public office. 
T n o  of the three remain~i~g  chairmeii ~ o t e t l  f o r  the re-election of the 
incli~nbcnt. H e l d :  The three qualified cahairinen constituted a quorum aiitl 
two of the three coiistitnted a majority thereof. :md therefore the iiicnn- 
bent was duly elected to succeed himielf. 

4. Public Officers 9 4c- 

A ptihlic officer who accepts. qnalifie.; nntl diw11:trges t l ~ c  dnticu of 
another public office is thereafter di.sqnnlified to act or discharge any of 
the d u t i e ~  of the first public office. 

5. Counties & 

The fact that the commisiioncr.; of a c o ~ ~ n t y  arc erroneously adrisc.11 
that the body charged mith the duty of electing :I connty tax collector 
had failed to act, does not empower the co~unty commi.-ioners to elect the 
county tax colleclor, and the pcrcon clrcted by the t111ly nppointcd clt~ctii~g 
body, a t  a meeting duly  held on the date fixed by stntntr, i k  cntitletl to 
the office a s  agnin\t the person ~lnmed by t l i ~  commiksioner~. 

,IPPEAL by defendant Rice f r o m  S e t t l ~ s ,  J., a t  November Term,  1941, 
of X a ~ r s o s .  Ko error .  

This  was a n  action i n  the na ture  of quo  w n r r a n f o  to  determine the 
title to the  office of t ax  manager  or t ax  collector of Madison County. 

T h e  method of rlcction to the office i n  question was prescribed by 
chap.  341, Pubiic-Local Laws 1931. I n  accord mith the  provisions of 
th i s  statute, and otlier public-local laws relating to  Madison County, 
enacted a t  the 1931 session of tlie General  -1ssembly (chap. 183 and 
cliap. N X ) ,  the Chairnlan of thc  Board  of County Commissioners, the  
C h a i r m a n  of the Board of Educat ion,  the Cha i rman of the Sinking 
F u n d  Commission, and the  Cha i rman of the  County H i g h w a y  Commis- 
sion were required to  meet on the first Xonclay i n  August,  1931, and 
biennially thereafter,  a w l  elect the  t ax  ~na l iagcr  o r  t a x  collector fo r  the 
county for  a t e rm of two yeary. Originally chairmen of two otlier local 
boards were made members of this electing body, but  i t  was decided by  
this Cour t  t h a t  tlic acts creating the t n o  boards last  referred to  were 
void and of no effect. I l r igt t~un 1 , .  1lul(~y,  213 K. P., 119, 193 S. E., 617,  
and Sums 1 % .  ('omrs., 217 S. C., 284, 7 S. E. (2t l ) .  340. 

F u r w a n t  t o  tlie statute, on  the first Monday i n  August,  1941, being 
the 4th d a y  of -lugust,  L. G. Buckncr ,  C h a i r m a n  of t h e  Board  of County 
Commissioners; Clyde Brown, Cha i rman of the  B o a r d  of Educa t ion ;  
F. E. Freeman,  Cha i rman of the S ink ing  F u n d  Commission, and 
(IT. J.) B r y a n  Teague, claiming to be Cha i rman of t h e  County High-  
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way Commission, met for the purpose of electing the county tax col- 
lector. The defendant Ponder was the then incumbent of the office, 
having been elected by these chairmen in 1939. The right of Freeman 
to vote as a member of the electing body, by virtue of his chairmanship 
of the Sinking Fund  Commission, was challenged cln the alleged ground 
that  he had qualified as school committeeman. Likewise the right of 
Teague to  rote as Chairman of the County Highway Commission was 
challenged on the ground that  he had previously qualified as Chairman 
of the County Board of Elections. 

The relator Hil l  and the defendant Ponder, each, claims to have been 
elected on 4 August, 1941, to the office of tax collector in accord with 
the provisions of the statute. On the first Monday in September, 1941, 
the Board of County Commissioners, taking the view that there had 
been 110 valid election under chapter 3i.1, and that  there was a vacancy 
in the office, proceeded to  elect the  defendant Rice as tax  collector. 

Issues were submitted to the jury and answered as follows: 
"1. Did F. E. Freeman, (W. J.) Bryan Teague, Clyde Brown, L. G. 

Buckner hold a meeting on the 4th day of August, 1941, for  the purpose 
of electing a tax manager of Madison County? Bnswer : 'Yes.' 

"2. i l t  the time of said meeting was L. G. Buckner Chairman of the 
Board of County Commissioners of Madison County? Answer: 'Yes.' 

"3. A t  the time of said meeting was Clyde Brown Chairman of the 
Board of Education of Madison Countv? Answer 'Yes.' 

"4. At the time of said meeting had Fred E .  Freeman qualified and 
accepted the office of school committeeman for the Marshall District of 
Madison County? Answer : 'No.' 

"5 .  A t  the time of said meeting had ( I T .  J.) Brvan Teaguc qualified 
and Tvas he acting as Chairman of the Board of 13lections of Madison 
County? ilnswer : 'Yes.' 

"6. *It  the time of said meeting was Fred E. Fmeeman Chairman of 
the Sinking Fund Commission of Madison County? Answer: 'Yes.' 

"7. Was Roy Wade Ponder the acting tax nianager of Madison 
County on August 4, 1941, a t  the time of the aforesaid meeting, and was 
Itoy Wade Ponder acting tax manager of Madison County on the first 
day of September and at the time of the alleged election by the Board 
of County Commissioners of John Rice? Answer: 'Yes.' 

"8. Was the  lai in tiff, William Eldridge Hill,  duly elected to the office 
of tax collector or manager for Nadison County on August 4, 1941, a t  a 
meeting of the Chairmen of the Board of County Commissioners, Board 
of Education, the Road Commission, and Sinking Fund Commission of 
Ifadison County? Answer : 'No.' 

"9. f as the defendant Roy Wade Ponder duly elected to the ofice 
of tax collector or manager for Nadison County on August 4, 1941, a t  a 
nlceting of the Chairman of the Board of County Commiqsioners, Chair- 
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man of Board of Education, Chairman of the Road Commission, Chair- 
man of the Sinking Fund Commission of Madison County? Answer : 
'Yes.' 

"10. Was  tlie defendant John  Rice appointed tax collector of Madison 
County by tlie Board of County Commissioners, and did he give bond 
and take oath of office? Answer: 'Yes.' " 

Judgment was rendered on the rerdict that  defendant Ponder was 
duly elected tax collector or tax manager for Madison County, and en- 
titled to the tax lists and records of the tax collector's office, and to 
receire the en~oluments thereof; that the attempted election of defendant 
Rice by the Board of County Commissioners was without authority and 
of no effect; and that  neither the relator Hil l  nor the defendant Rice was 
entitled to the office of tax collector or any interest therein. 

The defendant Rice appealed. 

R o b e r f s  CG Bnley  for defrndant  Rice,  appellant.  
.Tohn If. .McElroy and J .  It'. H a y n e s  for de fendanf  Ponder,  appellee. 

DEVIX, J. Objections 011 cons t i t~ t ional  grounds to the validity of 
chapter 341, Public-Local Laws 1931, and to the machinery therein pre- 
scribed for the election of a tax collector for Madison County, were 
considered by this Court i n  Freeman c. Comrs., 217 N .  C., 209, 7 S.  E. 
(2d),  354, and decided adversely to the appellant. The statutes creating 
a County Highway Commission and a Sinking Fund Commission for 
the county, as well as tlie statutory method ordained for the selectioli 
of a tax collector by the chairmen of these boards, togrtlicr v i t h  the 
Chairman of the County Board of Education, and the Chairman of the 
Board of County Commissioners, acting ex  oficio, were held to he within 
the legislatire power. X c G u i n n  v. H i g h  P o i n f ,  219 N.  C., 56, 13 S. E., 
( 2 d ) ,  48;  Freeman z'. C'omrs., supra;  S. v. J e n n e f f e ,  190 N .  C., 96, 129 
S. E., 184; C'omrs. zl. Ban&, 181 S. C., 347, 107 S .  E., 245; Jones v. 
Comrs. of Xadinon County ,  137 N. C., 579, 50 S .  E., 291. The xvisdom 
and propriety of the statutes were matters resting in the discretion of the 
General A \~sen~b ly .  L u f f e r l o h  1 % .  Fa?jef feci l le ,  149 N .  C., 65, 62 S. E., 
758. 
In Frc7pman v. C'omrs., supra, i t  \!as lield that in accord n i t h  the pro- 

risions of chapter 341, Publir-Local Laws 1931, the chairmen of the 
four tie4gnated local boards were clotlird n i t h  the exclusire power and 
authority to elect the tax collector for hladison County. Objection is 
nolv r a i d ,  2iowe.c-er, on the ground tlint it  has been established that  one 
of the four electing chairmen was disqualified, and that  therefore no 
valid election was or could be lield. Htnnce, it is contended there was a 
vacancy in the office of tax collector which it n.as the duty of the Board 
of County Commissioners to fill. 



6 2 I N  T H E  S U P R E M E  COURT. [ 2 2 l  

This presents tlie question whether the ab~ence  sr  disqualification of 
oile of the chairmen constituting the electing body deprires the remain- 
ing members of the power to act. A careful consi~leration of the legis- 
lative provisions, in view of the facts established by the verdict, leads 
us to the conclusion that  it does not. The statute provides that  the "tax 
manager shall be elected biennially by the chairmen of said boards." 
I%y a similar provision in the statute relating to t l ~ e  office of auditor it 
was provided the latter should be electrld "by a ma,jority of the votes of 
t hct chairmen." 

I t  was found by the jury that  Buckner, B r o w  and Freeman were 
duly. qualified chairmen of their respective boards, and that Teague, 
\rho had theretofore been chairman of the County Highway Commis- 
sion was disqualified by his prerious acceptance of another public office. 
H e  was not entitled to act or rote as a member of the electing body. 
Three of the four chairmen undoubtedly constituted a quorum, and two 
of tho three were a majority thereof. 

I t  is a fundamental rule of parliamentary procedure, applicable as 
well to municipal arid electing boards, that  a majority of the members 
of a body consisting of a definite number constitutes a quorum for the 
transaction of business (Ar t .  I see. 5, Cons. C. S., Jefferson's Manual, 
scc. 402), and it is equally well settled that  a majority of the quorum 
has power to act. Stanford r .  Ell ington,  117 N .  C., 158, 23 S .  E., 250. 
This rule derives from the common law and is of universal application 
unless modified by statute or some controlling regulation or by-law in 
the particular instance. Stan ford  I . .  Ell ington,  supra;  Comrs. v .  T r u s t  
C'o. 143 N. C., 110, 55 S. E., 442; Cotton Jl i l ls  v .  Comrs., 108 K. C., 
678, 13 S .  E., 2 7 1 ;  37 Am. Jur., 671-673; 46 C. J., 1375-1380; 43 C. J., 
502; 13 Am. Jur . ,  522. "The loice of the majorit> decides; for the lex 
majoris  pcirtis is the law of all councils, elections, F ~ c . ,  where not other- 
nise expressly provided." Jr8erson's l lanual ,  see. 501. 

I t  was established by the verdict that  the defendant Ponder was duly 
elected a t  tlie meeting of the chairmen on 4 August, 1941. This mas in 
accord with the ~incoritraciicted evideiwe that  three of the members of 
the electiiig body were duly qualified, present, and voting, and that  de- 
f w d a n t  Ponder received a majority of the votes ca:,t. 

I t  was found by the jury that  defendant Ponder mas the incumbent 
of the office on 4 ,Iugust, 1941, by virtue of his previous election. 
TVhether, under C. S., 3205, in the absence of a r a l  d election, lie would 
hare  been entitled to hold over until his successor was elected and quali- 
fied need not be decided, since it mas determined by the verdict and judg- 
mellt that Ponder was duly elected 4 August, 1941, for another term of 
two years. 
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Tlie fact that it  \!as inistakeilly reported to the County Commission- 
ers that there was no election of a tax collector on 4 August, 1941, would 
not justify the electiorl of defendant Rice, in view of the fact that  two 
of tlle three qualified members of the electing body had voted for de- 
fendant Ponder a t  the meeting duly held on the date fixed by the statute. 

Thc exceptions noted by appellant to the judge's charge cannot be 
sustained. The material facts were not co~itrorerted. The verdict and 
judgment are supported by the evidence, and must be upheld. 

I n  tlle tr ial  me find 
No error. 

P. E. FREICNAS, E. Y. FOSDER. sacs p a r s e .  Q L E ~  RABISEY, FOR 

THEMSELVES ASD SVCH OTHER CITIZEXS ASD TASPAYEKS OF BIAL)ISOS 
( 'or l .u~r  A S  MAT RIAKE ~ ~ T E J I S E L V E S  PARTIES TO TIIIS , ~ C T I O N .  T. THE 
H O A R D  O F  COUNTY COJIJIISSIOSERS O F  MADISON COUNTY. 

(Filed 4 i l lnrcl~.  1942.) 

APPEAL by defendant from S e f f l e s ,  J., at  Chambers, 4 Octobcr, 1911. 
From MADISOR. Affirmed. 

This was a taxpayers' suit to restrain the unlawful payment of public 
funds to John  P. Rice, who, it mas alleged, had been elected by defendant 
Board as tax collector of Xadison County without authority of law. 
From an order holding the attempted election of Rice illegal arid re- 
straining defendant Board from paying the salary of tlle office to him, 
the defendant appealed. 

John II. N c E l r o y  a n d  J .  11'. H a y n e s  f o r  p l a i n t i f f ,  appe l lee .  
R o h e r f s  c f  B a l e y  f o r  d e f e n d a n t ,  a p p e l l a n t .  

DETIX, J .  The facts upon wliich the order appealed from was based 
are the same as those fully set out in S t a t e  e x  re l .  Hill v. P o n d e r  and 
R i c e ,  a n f e ,  55. I n  that case the title to the public office of tax collector of 
Xadison County was directly in issue, and it was there adjudicated that 
Roy Wade Ponder was the duly elected tax collector in and for Madison 
County, and that  the attempted election of John P. Rice by defendant 
Board v a s  without authority arid of no effect. Hence the order of the 
court belon restraining defendant Board from making payment of public 
funds to John  P. Rice as tax collector must be 

Affirmed. 
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R O T  J. B A R G E R  r. JL. & J. F I S A N C E  CORPORATIOX,  INC.,  A N D  

i lSHEV1LI.E SASH COMPANY. 

(Filed 4 hIarc11. 1949.) 

Infants 5 5- 
A minor may elect to disaffirm a contract relative to sale ant1 pl~r:.hnse 

of personal property other than one nuthorized 1)y stntnte or one for 
necessaries. 

San~r-Contract for purchase of car is not for nect:ssity, and minor may 
disaffirm. 

Evitltwce that the owuership of nn automobile WCIS atlv:intng.t.o~~s to x n  
infant and that he would not have I)t,en promoted in  his job without an 
automobile avirilnble for his use, is i11~11ffit irnt to : j h o \ ~  that the :inton~o- 
bile was necessary for him to earn n lirelihootl, and therefore the :111to- 
mobile is not among those nc~cc?wxries for which n minor may he held 
liable, and upon his nmjority he may  disaffirm the contract nnd sue to 
recover the pnrt of the pl~rchase price paid, possession of tlie car haring 
beell surrendered. 

APPEAL by defendant ,Isheville Nash Company from Olire ,  Special 
J i ~ d q e ,  a t  J anua ry  Term, 1912, of BUSCOMBE. 

Civil action to recover for moneys paid on contract during minority. 
The plaintiff, being a minor, entered into a contract in the fall of 

1939 for the purchase of a Graham-Paige automobile from the Xsheville 
Nash Company for the sum of $275.00, and on which car plaintiff paid 
tlie defendant ,lsheville Nash Company $38.43. On  29 December, 1939, 
plaintiff traded the car to the above company for a Nash automobile. 
The  plaintiff entered into a new contract and agree j  to pay a difference 
of $237.00 for the Nash automobile. The paper mas purchased by the 
91. & J. Finance Corporation, Inc., and plaintiff paid to that  concern 
$ 3  16.50. 

The plaintiff having become delinquent in his payments, the X. & J. 
Finance Corporation, Inc., on 14  October, 1940, instituted an action for 
the repossession of the Nash automobile and did repossess and retain the 
same. On 21 October, 1940, the plaintiff, having ai,tained the age of 21 
years, instituted this action before a justice of the peace in Buncombe 
County to recover the full amount paid to both defendants. Judgment 
n a s  entered for plaintiff and defendants appealed to the Superior Court 
of said county. 

Pending the tr ial  of this action the case of M. (e. J .  Finance Corpora- 
f lon ,  Inc. ,  v. R o y  J .  Barger was tried and resulted in a verdict of $116.50 
in favor of Roy J. Barger. The judgment was paid and the plaintiff 
herein took a voluntary nonsuit as to 11. & J. Finarce  Corporation, Inc. 
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.It the trial of this cause the plaintiff reduced his claim to only $38.43. 
having received from the M. & J. Finance Corporation, Inc., all tlie con- 
sideration paid on both automobiles except this amount. 

By consent the jury answered the issues as to the execution of the eon- 
tract by tlie plaintiff and the minority of plaintiff a t  the time of the exe- 
cution of the contract in the affirmative. I t  was stipulated by counsel 
and admitted in evidence that  if defendant was indebted to plaintiff in 
any sum it should be $38.45, and on an appropriate issue the jury re- 
turned a verdict in favor of plaintiff for that  amount. 

From the judgment entered on the issues the defendant appeals to the 
Supremo Court and assigns error. 

C'ecil C .  Jackson  for plainf  i f .  
J o r d a n  & H o r n e r  for de fendan t .  

DEKNP, J. The exceptions pertinent to this appeal all relate to the 
refusal of the court to permit the introduction of evidence tending to 
show that  the automobile purcliasetl by the plaintiff was a necessary for 
him in  his work and to earn a livelihood, and to the refusal of tlie court 
to submit to the jury the following issue: "Was tlie automobile a neces- 
sary for tlie plaintiff to enable him to hold his position and earn a l i ~ e l i -  
hood 2" 

The general rule, and one consistently followed by this Court, is that  
a minor may elect to disaffirm I? contract, relative to the sale or purchase 
of personal property, other than one authorized by statute or for neces- 
saries. Chandler  7%. Jones ,  172 N. C., 569, 90 S. E., 580; X o r r i s  P l a n  
( ' 0 .  I , .  P a l m e r ,  185 N. C., 109, 116 S .  E., 261; Collinr 2 . .  ,Yorf f~et-Raggs,  
197 3. C., 659, 150 S. E., 177; . lrrepfance C'orp. T .  E d w a r d s ,  213 N. C., 
736, 197 S. E., 613. 

I n  the case of Chandler  v. J o n ~ s ,  supra ,  the Court said, a t  p. 572:  
"The contract of an infant is  voidable and not void, and it may be either 
ratificd or disaffirmed, upon attailring majority, a t  tlie election of tha 
infant. I f  the money is paid to an  infant upon a contract, and i t  is cwn- 
sumed or wasted, the infant may recover the full amount due under the 
contract; but if the money is used for his benefit, and he has in hand prop- 
erty in which i t  has been invested, 11e cannot retain the property wit l~out 
alloniiig a just credit for the money paid to h im;  and if after beconiirlg 
of age lie continues to hold the property and uses it or disposes of i t ,  this 
is e ~ i c t r ~ ~ c e  of a ratification. C ' a f j ~ y  I ) .  I I I ~ , l I i ~ h a ~ l ,  64 K. C., 508; Skin- 
ner v. X a n ~ i ~ l l ,  66 N. C., 45; XacGrea l  I;. T a y l o r ,  167 U .  S., 688." 

The que.;tion a s  to nha t  are necessnriei: often arises. 
I n  Frcmnnn  v .  B r i d g ~ r ,  49 S. C., 1, P ~ n r s o n ,  J . ,  speaking to the sub- 

ject: "Lord  CoXe says, Co. Lit., 1 7 2 4  ' I t  is agreed by all the books, that 
S-""1 



66 I N  T H E  SUPRENE COURT. 

an  infant may bind himself to pay for his necessary ineat, drink, apparel, 
physic and such other necessaries.' These last words embrace boarding; 
for shelter is as necessary as food and clothing. They have also been ex- 
tended so as to embrace schooling and nursing (as well as physic) while 
sick. I n  regard to the quality of the clothes and the kind of food, etc., a 
restriction is added, that  i t  must appear that  the articles were suitable 
to the infant's degree and estate." Cole 2%. W u g n c r ,  197 N.  C., 692, 150 
S. E., 339. 

I n  the case of i lIorris P l a n  Co.  v. P a l m e r ,  supra,  the Court, i n  con- 
sidering the rights of an infant  to disafiirm his contract relating to per- 
sonal property, said a t  page 111 : "This doctrine seems to be established. 
I t  is approved and maintained with practical unanimity, and while the 
infant's right to  disaffirm his contract may sometimes be exercised to  the 
injury of the other party, the right nevertheless exists for the protection 
of the infant  against his own improvidence, and may be exercised entirely 
in  his discretion. 1 Elliott on Contracts, see. 302; 3 Page on Contracts, 
see. 1593; Dibble v. Jones ,  58 N .  C., 389." 

The evidence in the instant case tends to show that  the ownership of 
an  automobile was advantageous to the plaintiff and tha t  he would not 
have been promoted without an  automobile available for his use. Never- 
theless i t  does not appear that  an  autonlobile was necessary for him to 
earn a livelihood. Hence we are of opinion and hold that  a n  automobile 
is not among those necessaries for which a minor may be held liable. 

I n  the judgment of the court below we find 
X o  error. 

C. B. COLET ET AI.. v. ATLASTIC COAST LINE) R. R. ET AL. 

(Filed 4 March. 1942.) 

1. Mas te r  a n d  Se rvan t  § 0- 
Employees of n shop niay sue to enjoin nn a rb i t r a ry  or f raudulent  

modification o r  delimitation of a collective bargaining: agreement mnde fo r  
the i r  benefit by and between the  employer and the  duly authorized repre- 
sentatives of the i r  c r a f t  o r  class. 

2. Mas te r  a n d  Se rvan t  2- 
The  Rrotl~erhoocl Rnilwny Carmen of . \m~ricn .  cnertifiecl :is the  duly 

nnthoriztd representative of a craf t  o r  c l i~s s  of cxrmen. helpers and  
npprentices, ha s  the  power, 11y agreement with the  E:nilrond Company, to 
create seniority rights for  the  employew i t  rppresents, and,  hy the  s a n e  
token. to modify these rights in good faith in the  iu t r res t  of the  larger 
good, s n c l ~  agrerments k i n g  within the  scope of collective bargaining. 
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3. Same--Evidence held insufficient to show willfullness or nlaliciousness 
on part of bargaining agency in failing to act on emplo~ees' protest to 
supplemental agreement delimiting seniority rights. 

A collective bargaining agreement, stipu1:rting sc~niority rights. w a  
reached by the I<ailroad Cornlm~ly :~nd the Ihwtherl~oorl w l ~ i c l ~  \\-:IS the 
duly nuthorized bargaining agency of the en~l>loyc~es. Thereafter a supple- 
lnentnl agreement, drlimiting the prior agrwmtwt i n  rcspect to sc>niority 
rights, was entered into. Plaintiff en1l)loyrcs institated this .wit :ig;til~st 
the Railroad Company and tlie lodge of tlie Brotherhood to re.str;tin the 
supplementary agreement from being ~ u t  into effect II~IOII their contentions 
that tile lodge. without the lrnowletlge or con~~iwnce of the 1l;~ilroxd 
C,o~npany, acted fraudnlently or arbitrarily in atlopti~lg the roster of 
seniority contained in the snpplfmrntary agrecment. The onlg evidence 
of n~trla fitlcs on the part of the lodge \vns its failnre t u  hear the protcsts 
filed by plaintiffs, but this actin11 \vas instit~~tetl lcss t l i ~ ~ n  thirty clays after 
the filing of the protest before ;iny action h;1d been talr~n th~reoll. Hcld:  
The evidencr is i~~snfficient to show willf~ll neglrct or m:llicionsness on  the 
part of the lodge necwsary to sustain pl:tintiffsl c4alIse of action, a11d 
therefore the temporary restraining ordtxr \\-:IS properly tlissnlved. 

BARXIII~ .~ . ,  J., not sitting. 

,ZPPEAL by plaintiffs from Xtecen.~,  J., at  October-November Term, 
1941, of w ~ ~ s o r ; .  

Civil action by a number of employees of the Atlantic Coast Line 
Railroad Company for mandatory injunction to compel revision of seni- 
ority roster or to restrain defendants from putting into effect roster as 
published. 

The controlling allegations and agreed facts follow: 
1. On 25 June ,  1938, the Brotherhood Railway Carmen of *\merica, 

operating through the Railway Employees Department, American Fed- 
eration of Labor, was certified by the National hfediation Board as the 
duly authorized representatire of the craft or  claqs of carmen, their 
helpers and apprentices, employees of the Atlantic Coast Line Railroad 
Company, for the purpose of the Railway Labor Act. 

2. 011 23 July,  1039, an agreement was reached in  collective bargairi- 
i n g  between tlie Brothrr.hoor1 and the Railroad Company, fixing seniority 
of employees in the coach shop and freight car department of the com- 
pany. This is generally referred to as the "Lauderman Llgreemeiit." 

3. Thereafter, on 24 August, a supplemental agreement was entered 
into "for the purpose of formulating the method to be used in iinplen~ent- 
ing the agrecment of 2,5 July ,  1939.)' Under this supplement, repre- 
sentxtixes of management and of the Brotherhood were to meet and 
prepare the seniority roster in conformity with the agreement between 
the parties as applicable to the shops at Rocky Xount,  N. C. This was 
done between 24 August and 15 September. 
1. On 25 September, 1939, a meeting was held in  Rocky Xount  for 

the purpose of reviewing the work that had been done, and "the roster as 
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prepared was approved by the authorized representatives of the Brother- 
hood" and was also approved by the Railroad Company. 

5 .  On 1 October, 1939, the seniority roster as thus approved by the 
representatives of management and the Brotherhood was posted on the 
Bulletin Board as the official roster for the Emerson Shops a t  Rocky 
Mount, N. C. 

6. I t  is alleged that  the plaintiffs' rights ha re  been riolated in the 
preparation of the roster by adding seniority accumulated in the car 
department to seniority acquired in the c~oach shop department, and thus 
pieferring employees with such accumulated sen io~ i ty  over the plain- 
t i ffs;  that  "all such unlawful and wrongful conduct on the part  of the 
defendant Lodge mas committed and done, so f a r  as these plaintiffs know, 
without the connirance, knowledge, or permission of the defendant Rail- 
road Company," and that  the "Railroad Company, not knowing the evil 
intent and unlawful conduct of the defendant Lodge, accepted said wrong- 
ful  revised seniority list i n  good fa i th  and posted i t  upon the Bulletin 
Board in good faith, not knowing that  the list had been improperly and 
ui~lawfully revised i n  violation of the contract of employment by the 
defendant Railroad Company and the men in its coach shop and freight 
car  department.') 

7. Written protest was filed to  the roster by the plaintiffs herein on 
5 October. Between the date of the receipt of said protest and the insti- 
tution of this action on 27 October, 1939, "no action was taken with 
respect the?eto." 

Preliminary injunction was granted and continued to the hearing. 
On the final hearing the restraining order was dissolved and the action 
dismissed as in case of nonsuit. 

Plaintiffs appeal, assigning error. 

B. H.  T h o m a s  and W .  A. Lucas  for plaintif fs,  appellants.  
F.  S. S p r u i l l  for de fendan t  Rai lroad C'o., appellee.  
T h o m a s  TB. D a v i s  of counsel for de fendan t  Rai lroad Co., appellee. 
T t i m o u s  T .  V a l e n t i n e ,  F r a n k  L. Mulho l land ,  Clarence d l .  2C~ulholland 

and W i l l a r d  H.  N c E w e n  for de fendan t  lodge, appellee. 
.Sfwlholland, Rob ie  & X c E w e n  of counsel for de fendan t  Lodge,  

appellee. 

STACY, C. J. Conceding the complaint may be intrrprrtctl as alleging 
arbitrariness or fraud on the par t  of defendant Lodge and mistake on the 
part  of the Railroad Company in adopting the roster i n  question, which 
the defendants say is entirely too liberal, the record is wanting in  suffi- 
ciency to  support the allegation. Without this, i t  would seem that  the 
plaintiffs are remitted to a pursuit of their protest, .hrough the proper 
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channels, or to an  action for damages against their own spokesman. 
R y a n  c. S. I'. Cent. R. Co., 267 Mich., 202, 235 N. W., 365. See Reilly 
7,. I I o g a n ,  decided by the New Tork  Supreme Court 15  January ,  1942, 
9 Labor Relations Reporter, 629. Assuming the seniority rights of the 

ne re  fixed by the lLTJauderman Agreement," as they allege, the 
subsequent delimitation of this agreement and its modification hy the 
'Lautliorized representatives of the Brotherhood" and the Railroad Com- 
pany would seem to be within the apparent scope of collectire bargain- 
ing. ,Iden C. L. & S. R. Po., 276 S. W., 511. 

Tlie allegation of X n l a  fides is directed only against the local lodge and 
not against the Railroad Company. The plaintiffs hare  refrained from 
charging the latter with any mischief or vrong-doing. The record is 
barren of any evideacc tending to show bad fai th on the part  of the lodge. 
The nearebt premiqe sugges t i~e  of such a conclusion is the failure to 
hear the protest filed by the l~laintiffs. S o  facts arc stated, however, 
and none appear of record, which nould sccm to give to this circum- 
stance tllc char:wtcr of willful lieglect or maliciousness. Indeed, the 
plaintiffs l~rought  suit in less t h a ~  thirty days after filing their protest 
and before any action x i  as taken thereon. 

The plaintiffs h a w  grounded their action on the "Lauderman Agree- 
mcnt." 1 1 1  this they are nell  advi-ed. The contract was made for the 
benefit of the employees in the coach shop and freight car departmmt. 
J n m c s  7%. D r y  C'lrn?zing Co., 208 N. C., 412, 181 S .  E., 341. I t  was ar- 
rivctl at in collecti~e bargaining between the B.R.C. of -2. and the Rail- 
road Company. Donoi,trn c. Tracers ,  285 Mass., 167, 185 S. TV., 703. 
The Brotherhood had the poner, hy agreement a i t h  the Railroad Corn- 
pan?, to create seniority rights for "the (draft or claw of carmen, their 
helpers and apprentices, employees of the Atlantic Coast Line Railroad 
Company." Hart ley  1 % .  R r o i h u h o o d  of R. S. S. S. C'lerlcs, 283 Mich., 
201, 2 i 7  N. T., 885. By the same token, and in l i k ~  manner, it  had the 
power, in good faith, to modify these rights in the interest of thc larger 
good. .\nnotation 117,  ,\. 1,. It., 833. I n  an action, as here, by indi- 
d u a l  beneficiaries of the original contract to restrain any such motlifi- 
cation, it is necessary to allcge a d  to p row that the Brotherhood acted 
arbitrarily or in reckless disregard of the plaintiffs' rights. The  presel~t 
record falls short of the prerequisites in this reqpect. F r a n k l i n  C. Pcrzn- 
R e a d i n g  S h o ~ e  Llnes, 122 N .  J .  Eq., 205, 193 Atl., 712. 

Tlic crgnment of the case covcred a n lde  range of principles thought 
to be applicable, but the allegations of the complaint and the admitted 
facts reduce it to a nalrow compasi. On the record as presented, the 
correct rcsult qecnlb to have been reached. .it least we cannot sap that  
error has been shonn. The judgnlent \rill be upheld. 

Affi~.med. 
B ~ K A  H I L L ,  J . ,  not citting. 
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STATE v. JESSE JIANNISG. 

(Filed 4 March. 1942.) 

1. Criminal Law § 33- 

Where the trial court, in the absence of the jnry, hears the testimony 
of the witnesses and of the defendant npon the quc'stion of whether the 
various confessions made by defendant were voluntary, and finds, npon 
supporting evidence, that  the ~onfessions were in fact voluntary, the 
admission of testimony of the confessions will not be held for error. 

2. Criminal Law § 53d- 
The trial court is not reqnired to charge the jnry upon the question of 

the defendant's guilt of lesser degrees of the crime  charged in the indict- 
ment when there is no evidence to anstain a verdict of defendant's guilt 
of such lesser degrees. C .  S., 4640. 

3. Homicide § 27h- 
Where all the evidence tends to show that murder was committed in 

the perpetration of n robbery, the trial court is not reqnired to snbmit to 
the jury the question of defendant's guilt of lesser d('grees of the crime. 

4. Crinlinal Law §§ Bc, 3312, Slc-Charge on burden of proving defense of 
insanity held not prejudicial when const~wed as a whole. 

The court charged the jury that defc,ndant's defel~se of insanity "must 
be clearly proven" by him, but in other portionh of the charge repentedly 
instructed the jury correctly t h t  the burden of proving the clefenie wns 
"to the satisfaction of the jury," or that the clefentl:~nt "innst satisfy the 
jury" upon the issne, and after the jury hntl retired recalletl it :and nzain 
correctly charged it upon the burden of proof. I l c l d :  Constrning the 
charge a s  a ivhole i t  did not contain prejndicial error. 

5. Criminal Law § 53h- 
The charge of the court sliould be construed contestunlly. 

L l ~ ~ ~ ~ ~  by  defendant  f r o m  Burney, J., a t  August  Term,  1941, of 
BERTIE. 

Cr imina l  prosecution t r ied upon i n d k t m e n t  charging the defendant  
with feloniously and  w i t h  malice aforethought killing P a u l  Best. 

T h e  State's evidence tends t o  show t h a t  on the  morning of 8 Ju ly ,  
1941, P a u l  Best,  a n  elderly m a n  employed as  a clerk in t h e  s tore of 
H. P. Senel l ,  i n  the town of Windsor, was s t ruck on the back of the head 
a t  the  base of the  skull by a h a m m e r  or  other blunt instrument ,  a n d  t h a t  
as a result of the  i n j u r y  Best died some seven or eight hours  later. T h e  
defendant  v-as seen coming out  of the store where Best was employed a 
short  t ime  before Best was found on the  floor of the  store i n  a n  uncon- 
scious condition. There  was evidence t h a t  the  cash register had  been 
robbed, a n d  the  evidence tends to show tha t  the  m u r d e r  was committed 
i n  t h e  perpetrat ion of this  felony. 
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Defendant made numerous confessions, admitting that he killed the 
deceased, Pau l  Best, and that he robbed the cash register; but at the time 
of the tr ial  he repudiated the confessions and contended they were in- 
voluntary. 

Verdict: Guilty of the felony and niurcter in tlle first degree w h r ~ o f  
the defendant s ta ids  charged in the bill of indictment. 

Judgment : Death bv asphyxiation. Defendant appeals, assigning 
errors. 

A f forney-General NcXul l an  and Assistant A f forneys-General Bmton  
and Pat ton  for  the Sfnfe. 

Qillam 13 S;nruiJl f o r  defendanf. 

DENNY, J. The defendant's first exception is to the ruling of his 
Honor that  the confessions of the defendant were voluntary. The  court, 
i n  the absence of the jury, heard the testimony of the witnesses and the 
defendant on the question as to whether or not the various ccnfessions of 
the defendant were roluntary. The court then found as a fact and held 
that  the confessions of the defendant were free and roluntary. 

I n  the case of S. v. Fain ,  216 N. C.. 1.57, 4 S. E. (2d),  319, Rfncy, 
C. J., said:  "I t  is the established procedure with us that  the competency 
of a confession is a preliminary question for the tr ial  court, S. v. An- 
drew, 6 1  N. C., 205, to be dcterrnined in the manner pointed out in 
8. C. Whitener, 191 S. C., 650, 132 S. E.. 603, and that  the court's ruling 
thereon will not be disturbed, if supported by any competent evidence. 
8. v. Jfoore, 210 N. C., 686, 188 S. E., 421." 
In S. P .  , l n d r e ~ r ,  supra, P i~ l r50n .  P. .J.. said:  " ' I t  iq the duty of the 

judge to decide the facts upon ~vhich  depends the admissibility of testi- 
mony; he cannot put upon others the decision of R matter, ~vhether of 
law or of fact, which he h im~e l f  is bound to make.' S. v. Dick, 60 14. C., 
440. . . . T h a t  facts amount to such threats or pl.omisrs as make con- 
fessions not voluntary and atlnlis4ble in evidence is a question of law, 
and the decision of the judge in the court belon- can be reviewed hy this 
Court;  so what eridence the judge should allow to be offered to him to 
establish these facts is a question of lav-. So whether there be any eri-  
dence tending to show that confessions were not made voluntarily is  a 
quc\tion of law. But  whether the eridence, if true, proves these facts, 
and nhcther the ~vitnesses giving tehtimorry to the court tourhing the 
facts are cntitled to credit or not, arid, in case of a conflict of testimony, 
nhich  ~vitness should he believed by the court are questions of fact to  be 
decided by the judge, a i d  his decision cannot be reriewed in this Court, 
which is confined to questions of law." S. 7.. 1T7hifener, 191 N. C., 659, 
132 S. E., 603. 
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S o  error has been made to appear in the admission of the confessions 
of the defendant i n  evidence. 

The second and seventh exceptions are to the refusal of the court to 
charge the jury on the lesser degrees of the crime charged. I t  is well 
settled in this jurisdiction that  where there is no evidence to sustain a 
verdict of guilty of a lesser offense than that  charged in the bill of in- 
dictment, it  is not incumbent upon the court to submit to the jury the 
question of defendant's guilt of lesser degrees of the (:rime charged. This 
rule applies to indictments for murder when all the evidence tends to 
show, as here, that  such murder was committed in t l ~ e  perpetration of a 
felony. 

I n  S. v. W a g s f a f ,  219 N.  C., 15, 13  S. E .  (2d),  657, we find : "There 
mas no error in not instructing more fully upon the question of the right 
to convict of a lesser offense, and there would have betm no error in omit- 
ting any mention of such a right, since there is  i n  the record no evidence 
to sustain a verdict of guilty of a lesser offense." 

I n  8. v. Coz, 201 N. C., 337, 160 S. E., 358: "Where all the evidence 
a t  the tr ial  of a criminal action, if believed by the jury, tends to show 
that  the crime charged in  the indicment was commited as alleged therein, 
and there is no evidence tending to show the commission of a crime of 
less degree, i t  is not error for the court to fai l  to inr;truct the jury that  
thcly may acquit the defendant of the crime charged in  the indictment 
and convict him of a crime of less degree. See 8. v. R a t c l i f f ,  199 N .  C., 
9, 153 S. E., 60,;) where the statute, C. S., 4640, is construed and ap- 
plied," cited and approved in 8. v. Hobbs, 216 N. C., 14, 3 S. E .  (2d) ,  
431. See, also, S. v. Kell?y, 216 Y. C., 627, 6 S. E. (2d) ,  533, and S. v. 
Godzrin, 216 K. C., 49, 3 S. E .  (2d),  347. 

'The objections raised by these exceptions cannot be sustained. 
'The sixth exception is to the following statement i n  his Honor's 

charge : "To establish a defense on the ground of iasanity, it  must be 
clearly proven that  a t  the time of the commission of the act the party 
accused was laboring under such a defect of reason from disease of mind 
as not to know the nature and quality of the act lie was doing or if he did 
know that he did not know lie was doing wrong." 

His  Honor ill his charge on the burdm of proof, which rested upon 
the defendant on his plea of insanity, stated: " I t  must be clearly 
proven," instead of the usual expression, to wi t :  "It must be proven to  
the satisfaction of the jury," or "The defendant must satisfy the jury." 
However, the language used by his Honor is alnlost v e r b a t i m  with that  
in 14 R. C. L., sec. 53, page 600, 011 this question. 

I n  the cliargc, as to the burden of proof on the question of insanity, 
his Honor stated the I~urdcn several times in confo:.mity with the de- 
cisions of this Court. *ifter the jury had been out a short while, the 
court recalled the jury and said:  "Gentlemen of tEe jury, I tried to 
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m a k e  i t  c lear  t o  y o u  w h e n  I cha rged  y o u  u p o n  insan i ty ,  b u t  i n  t h e  closing 
cha rge  I fee l  t h a t  I d i d  no t  m a k e  i t  c l ea r  and I w a n t  t o  further cha rge  
you." T h e r e u p o n  t h e  cour t  cha rged  t h e  jury properly, i n  accordance 

w i t h  t h e  aecis ions  of this C o u r t ,  o n  t h e  b u r d e n  of proof  w h i c h  rested 
u p o n  the d e f e n d a n t  o n  his plea  of i n san i ty .  

I t  is well  se t t led  t h a t  t h e  cha rge  of the c o u r t  should  be  considered con- 
textual ly .  S. n. Smith,  217 K. C.. 591, 9 S. E. ( 2 d ) ,  9 ;  S. v. Henderson, 
218  K. C., 513, 11 S. E. ( 2 d ) ,  4 6 2 ;  S. 2%. Shepherd, 220 N. C., 3'77. 17 
S .  E. ( 2 d ) ,  469, a n d  o t h e r  decisions too n u m e r o u s  t o  cite. 

T h i s  except ion canno t  be sus ta ined.  

W e  h a r e  ca re fu l ly  examined  the o t h e r  except ions  and they canno t  be  
sus ta ined.  

I n  t h e  judgmen t  of t h e  cour t  below w e  find 
N o  e r r o r .  

WAT,TER HAWKISS.  S O R B  A. HAJVIiIKS, I). C. ARRIKGTOK, ROSETTA 
ARRISGTOS.  I)OI,LIh A R R I S ( ~ T 0 K .  S T E L I A  ARRINGTOS AND 

sanrsAl P E I ~ K I K S  r. TIIE F E U I ~ A L  L B K ~ )  RAKK OF COLUMBIA, 
SC)rTH ('ARO1,IZjA. 

(Filed 4 March. 1942.) 

1. Mortgages 5 3Of-Complaint held to allege cause of action for breach of 
agreement to reinstate loan upon tender of delinquencies by specified 
date. 

Allegations tha t  consent judgment of foreclosnre was entered upon the 
~ ( S ~ I I I ' Y  agreement not to enforce the judgment nntil  a specified date  and 
to reinitate tlie loan npon pa jmcn t  of all dclinqnencies by tha t  date, tha t  
plaintiff t ru i tors  made proper tender within the time sprcified, and that  
defendant cestut breaclied the agreement and had the lands sold under 
the con-cnt judgment of foretlornrr.  I S  lttltl to s ta te  a cause of action 
for  breach of contract. and the grnnting of tlefrndant'a dcmnrrer on the 
gronnd that  the action n : ~ q  an :)[tack of the ctrnwnt judgnient for in t r in4c 
f raud by independent nctio~i ik er ror  

2. Pleadings 20- 

h demurrer tests the snfficic~ncy of the complaint to state a cause of 
action entitling p1:lintiff to anj- rt'lief. ailtl not i ts  sufficiency to state a 
particular cause of action. 

3. Tender a 1- 
Allegationi that  plaintiffs 11 ere ahle. 11 illing and  ready to comply n it11 

tlie term< of tlir :~greemcnt. made tt3ntler to tlcfendant of ;ill iteinc: therein 
ernl)rntcd, :rnd that  defend:tnt fnilcd to accept same. 18 h t l d  snfficient upon 
a liberal construction to allege i i  legal tender. 

4. Pleadings 5 20- 
Cpon demurrer a pleatling will he lilwrally construed. 
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APPEAL by plaintiffs from Johnson ,  Special  J u d y e ,  at  October Term, 
1941, of HALIFAX. 

Plaintiffs alleged that  i n  1929 they executed a deed of trust to the 
defendant to secure a loan of $900; that  upon delinquency in some of 
the payments due on the loan the defendant, in September, 1938, insti- 
tuted an  action to foreclose the deed of trust, but Eefore the completion 
of the action the parties entered into a negotiation whereby i t  was agreed 
that  upon payment of $87.00 by plaintiffs and consent by them to  the 
judgment the defendant would refrain from enforcing the judgment 
until 1 November, 1939, and would, upon payment by the plaintiffs of 
all delinquencies, taxes, insurance and court costs before this date, rein- 
state the loan;  that, relying on this agreement, plaintiffs consented to 
the judgment of foreclosure; that  the plaintiffs "were able, willing and 
ready to comply" with the agreement "and made tender to the defendant 
of all the items mentioned in  said agreement . . . before the 1st day  
of November, 1939, which was not accepted by the &fendant"; but that  
the defendant fraudulently breached its agreemeni; and had the lands 
sold under the consent judgment of foreclosure, the defendant becoming 
the purchaser. Wherefore plaintiffs sought damages and a cancellation 
of the commissioner's deed of the land to defendant, as well as other 
relief. 

T o  this defendant demurred ore fenzcs for fai lurs to state a cause of 
action, and the court sustained the demurrer. Plaintiffs appealed. 

Kee l  & Kee l  for plaintif is,  appe l lan f s .  
W a d e  H.  Dickens  for de fendan t ,  appellee.  

SEAWELL, J. The  case seems to have been tried in the court below 
upon the theory that  the sole question involved whether the judg- 
ment of foreclosure could be set aside because of fraud practiced by the 
present defendant i n  its procurement, and the judgment of the court 
seems to be based upon the principle that the fraud conlplained of, if it 
existed a t  all, was intrinsic and that  therefore relief against the judg- 
ment of foreclosure could be had only by a motion in the cause rather 
than  an  independent action. Considered from the point of sufficiency 
in  the pleading, fraud cannot be inferred from the bare facts set out in 
the complaint, if indeed it might be predicated upon the transactions 
alleged-a question as to which we are not called upon to decide. I t  is  
enough to say that  there is no sufficient allegation o! fraud. 

Bu t  this does not dispose of the case since the plaintiff does plead facts 
which, if properly proved, might entitle him to damages for breach of 
contract, if by such breach the property which is the subject of the con- 
troversy and agreement has, by defendant's action rand without fault of 
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the plaintiff, been so dispoqed of as to prevent his equity from attaching 
thereto. There might be other appropriate remedies if the property is 
still subject to this equity, however. 

Thc dispo~it ion of defendant's dcmurrer involvcb a pure clue<tiorl of 
Ian., depending upon the sufficiency of the complaint to state a cause of 
action upon which the plaintiff might demand relief of whatsoevcr kind, 
and not the statement of a cause of action of a specified nature. Jones 
7.. JIinl, 79 AT. C., 165, 168; K n i g h t  7%. Hozlghfalling, 8 5  N.  C., 17 ;  
111cSeill zl. H o d g e , ~ ,  10.5 N. C., 52, 11 S. E., 265; Hendon  v. N o r t h  Caro- 
lina B. Co.,  127 N. C., 110, 37 S. E., 155; S f a f o n  v. W e b b ,  137 N. C., 36, 
49 S. E., 55;  Bolich v. Insurance Co., 206 S. C., 144. 173 S. E. ,  320; 
T h o m a s  7>.  R. R., 218 X. C., 292, 10 S. E. (2d),  722; D r y  c. Drainage 
Comrs.,  218 X. C., 336, 339, 11 S. E. (2d),  143. We have nothing to 
do with tllc ability of the plaintiff to make good his challenge. 

I n  the argument it was regarded as critical whether the plaintiff had 
sufficiently alleged tender of the items admittcdly due at the time of the 
agreement upon nhich  the consent order of foreclosure was made. The 
liberal construction accorded to pleadings under our code inclines us to 
answer this question in the affirmatire. C o f f o n  Mills 1%. X f g .  Co., 218 
N. C., 560, 11 S. E. (2d),  550. 

The judgment sustaining the demurrer is overruled. 
Reversed. 

JlhI<T I,OU DASIET, T. SEW AMSTERDAM CASUALTY COMPAiVT. 

1. Insurance a 44a- 

The policy of liability insnranc.? i n  snit provitletl tha t  insnrcr wo~l l i l  not  
be linblc~ for injuriw resnlting from tlefectiro morlim;inshi~~ after insured's 
work n.as "compl~tcd." -1 chargcb t h r t  "to complete" mriins to bring to 
:I state of entirety or perfection. t o  (lo the work i n  a proper mnnnrr. 
i s  he ld  erroileons as going too far ;ant1 rendering thr nttemptetl restriction 
menningless ant1 rnn:rwilirrg. 

2. Same- 
The policy of liability ins~irnnce i n  snit provitletl that insnrcr wonltl not 

be liable for injnries resulting from drfective worlimanship xftcr insnretl's 
work was "complrtetl." H c l d :  While thr trrm "com~~leted" cannot he 
given a general tl~finition of luniwrs:ll application. and the factual s i t ~ ~ a -  
t ion in  each case nlllst colltrt~l. 1~0l .k  c~allllot be reg:lrded as complrtrd so 
long as the workman has omitted or fniletl to perform some sn1)stinntinl 
rctlnire~nent which tlie mvner h8s a contri~ctnnl right to tlemantl. 

STACY. C. J.. took no  part in the co~~siderntion or tlecision of this case. 
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DANEL v. CASUALTY Co. 

APPEAL by defendant from S tevens ,  J., a t  October-Kovember Term, 
1!)41, of WILSOR, New trial. 

This suit was brought to recover from the Amsterdam Casualty Co. on 
a judgment obtained by the plaintiff against Marvin D. Etheridge, 
Trustee in Bankruptcy of the Alphin Plumbing a i d  Heating Co., for  
damages sustained on 7 K o ~ e m b e r ,  1939, as the res l l t  of the negligence 
of' the Alphin Plumbing and Heating Co. The latter was covered on 
this date by a liability policy issued by the presel~t defendant, by the 
terms of which defendant agreed to pay any judgment obtained against 
the assured for bodily injuries suffered by accident while the policy was 
in  force, subject to certain conditions, only one of which necessitates con- 
sideration here, i.e., that  the policy should not cover any accident "result- 
ing from defective workmanehip or material in ~.onnection with the 
contracting operations after the assured's work is c3mpleted." 

On  29 August, 1939, M o w  Daniel, husband of the plaintiff, made a 
contract with the Alphin Plumbing and Heating Co. to disconnect a hot 
water heater then in  use in the Daniel home, having been installed by 
the Alphin Co., and to remodel it so i t  could be used as a stove or room 
heater. There was evidence introduced by plaintijT that  the company 
had agreed to fix it so i t  would "be satisfactory in giving heat and be 
safe." I n  performing the job the plunibers sealed u p  the water jacket 
of the heater, but left some water inside. Moses B. Daniel paid for the 
work on 9 September, 1939, and installed the conrerted heater i n  a bed- 
room on 7 November. On 9 November, when a fire was lit in it, the 
heated water in the sealed water jacket turned to sieam, expanded, and 
caused the heater to explode, seriously injuring the plaintiff. F o r  these 
injuries plaintiff recovered judgment against the trustee in bankruptcy 
of the -1lphin Plumbing and Heating Co., and i t  i r  on this judgment that  
plaintiff now sues the present defendant. 

I n  the court below the defendant argued that  the restrictive clause in 
its policy quoted above excused it from liability hecause the accident 
occurred after the job had been completed, in the ordinary sense of the 
word. The court, however, charged the jury on the issue of complete- 
nws as follows, relying on Webstrr's Unabridged Dictionary: "It  means 
to bring to a state of entirety or perfection. To complete a piece of work 
means nothing more or less than to do the work in a proper manner, to 
finish it, so that  the article or thing worked upon will do safely and 
PI-operly that  which it was intended for it to do." 

F rom verdict and judgment in favor of plaintiff defendant appealed, 
assigning error. 

J o n e s  & Brassfield and F i n c h ,  R a n d  d: F i n c h  for de fendan t ,  appel lant .  
W .  ,4. Lucas  and C o n n o r  & Connor  for plaint i f f ,  zppellee. 
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SEAWELL, J. After accepting liability in more general terms, the 
policy seeks to restrict the coyerage to injuries sustained during the 
progress of the work-declining liability after "assured's work is com- 
pleted." The controversy here is over the proper definition of the word 
"completed" as used in the policy to mark the time when liability ceases. 

The majority of tlie Court are of tlie opinion that  the charge to the 
jury a t  the trial goes too far ,  since the jury may have been led to infer 
tliat the job could never in fact and in law be considered as completed 
until an  ideal state of perfection had been reached beyond that  reason- 
ably contemplated in the contract, which would make the attempted re- 
striction meaningless and unavailing. But  under the evidence in this 
case wc are equally unable to adopt the view of the defendant that the 
work should be held completed as a matter of lam. 

V e  have no general definition of "completeness" or "completion" 
which would be of unirersal application and service. The factual situa- 
tion in each case must control, but there are some outstanding consider- 
ations which may serve as a guide. 

Completion is an independent fact nhich cannot be determined by the 
act or intention of a workman who may cease work regarding the job 
as completed, nor wholly by the conduct of the owner who without 
knowledge of the condition pays off before actual completion. I t  took a 
meeting of the minds to create the contract, and i t  should take a like 
meeting of the minds to discharge or abrogate it before substantial com- 
pliance ~ v i t h  its terms. Without considering any termination of the 
contractual relation in  this manner, as none is disclosed in the evidence, 
the contract itself is the most important factor bearing upon completion 
of the work. 

We do not consider tliat tlie work is complete within the meaning of 
the insurance contract so long as the workman has omitted or altogether 
failed to perform some substantial requirement essential to its functioii- 
ing, the performance of which the owier  still has a contractual right to 
demand. 

There is evidence here from wliicli the jury might infer that  by reason 
of the omission on the part of Alphin Plumbing and Heating Co. to do 
work essential to the functioning of the heater in the manner intended 
and called for in tlie contrart, the work a t  the time plaintiff sustained 
her injury had never reached that  condition of compIeteness that  wouId 
render the restrictive clause in the policy operable. 

Tlie rnotio~l for judgment as of nonsuit was properly overruled. 
Rut  tllc instruction to the jury above noted must be held for error 

entitling the defendant to a 
New trial. 
STACY, C. J . ,  took no part in the consideration or decision of this case. 
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THEODORE A. LIGHTNER, CLARENCE &I. LIGHTN'ER, ALICE LIGHT- 
NER HOPE', a m  L 4 R T H A  LIGHTNER ROONE \ .  DANIEL F. BOOSlT, 
E x ~ c r r o n  a s n  TRUSTEE OF THE ESTATE OF FRANCES 11. LIGHTSER,  
DECEASED, 

and 

THEODORE A. LIGHTXER. CLARESCI3 JI. LIGHTXER, AI,ICI< 1,IGHT- 
NER HOPE', A N D  MARTHA LIGHTNER BOONE v .  DANIEL F. BOOSE. 
EXECUTOR AND TRUSTEE O F  T H E  ESTA'TE O F  CLARIC;\JCE -4. I.IGIITNEIi, 
DECEASED. 

(Filed 18 March, 1942.) 

1. Executors  a n d  Adminis t ra tors  $) 31: Judgment s  8 18- 
An action to surcliarpe t2.e account of :in executor is  an  action pending 

on the civil issue docket, and can be heard a t  c h a ~ r ~ b e r s  out of the connty 
in which it i s  pending only by consent. 

2. Same- 
Where a n  action pending on the civil issue docket is, by consent, heard 

by the court a t  chambers out of the county, the judg:ment entered does not 
become effective until i t  i s  filed in the county in which the action is  
pending. 

3. Appeal a n d  E I T O ~  § l o b -  
Where a n  action pending on the civil issue docket is, by consent, heard 

by the court a t  chambers out of the county, the entries of appeal, including 
stipulation a s  to time in  which case on appeal shcluld be served. become 
operative a s  of the  date  the judgment i s  filed in tke county in which the 
action is pending and not the date  on which the judgment is announced 
by the  court  a t  chambers. 

4. Appeal a n d  E r r o r  $)§ 10e,  1 8 b -  
Where, upon the hearing to settle case on appeal, the  court, upon i t s  

erroneous holding tha t  plaintiff's had failed to serve their  case on appeal 
within the t ime allowed, strikes out the plaintiffi;' case on appeal, the  
application of plaintiRs for  a writ  of certiorari  i s  the proper procedure, 
and the  writ  will be allowed. 

5. Reference 8 14- 
An exception to the referee's finding that  a lett12r signed by plaintiffs 

and introduced in evidence constituted an  agreement to pay defendant 
executor for legal services rendered in connection with the management 
of the estate and to arbi t ra te  the amount to be paid, raises no issue of 
fac t  for  the determination of the jury, but only a question of I a n  for the 
court. 

6. Reference § 13- 
Held: Appellants failed to preserve their right to n jury trial  upon their 

exceptions to the referee's findings. nrozcn G. Clement Co., 217 N. C., 47. 
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7. Executors and Administrators 5 29- 

A letter written by the beneficiaries of an estate to the clerk of the 
Superior Court, stating that they approved of charges to be allowed by 
the clerk to compensate the executor for his services and to reimburse him 
for expenses, including counsel fees incurred in the course of the adminis- 
tration, does not constitute a promise by the beneficiaries to pay attorney 
fees for professional services rendered hy the executor himself in the man- 
agement of the estate. 

8. Sanie- 
An agr~ement  by the beneficiaries of an estate to pay the executor addi- 

tionzrl compensation for legal services performed by him in the nclministra- 
tion of the estate would be against public policy and void. 

9. Sanie- 
Disbursements for fees of counsel employed by the administrator cr 

executor of nn estate are  allowable as  necessary expenses against the 
estate when they are  for services to the estate which are reasonably 
necessary and the amount is not excessive. 

10. Same- 
When n lawyer ~oluntnri ly  becomes executor he assumes the office cum 

oncre, and the exercise by him of his profewional skill in the management 
of the estate does not entitle him to counsel fees, but his compensation is 
limited to the fire per cent maximum allowed by statute. C. S., 157. 

11. Same- 
Where tlie will expressly stipulates the compensation to be allowed the 

executor, the executor, by qualifying, accepts such provision and is bound 
t l ier~hy even though the will stipulates compensation in a sum less than 
the fire Der cent masimum allowed by statute. 

12. Same: Appeal and Error  5 5 0 -  
Since an  attorney qnalifying as  an executor is not entitled to compensa- 

tion for legal services performed by him in the management of the estate, 
counsel fees of an attorney employed by him to defend his claim for such 
legal service<, and a l w  the costs in the Supreme Coi~rt  on nppenl, 1nu4t 
be 1)aicl by him personally and they cannot be allowed against tlie estate, 
since attorney's fees may be allowed against the estate in an action to 
snrcharge the executor's account only when the account is nl~lield. 

AITEAI, by plaintiffs f r o m  Phillips, J., a t  Chambers  i n  Rutherford-  
ton, N. C., 26 September, 1911, ns of August-September T e r m  of POLK. 
Modified a n d  affirmed. 

Civil actions instituted by plaintiffs against Daniel  F. Boone as exwll- 

to r  and trustee of the  estate of France?  31. Lightnw,  decca:etl, r,nd as  
executor and  truqtee of the estate of Clarence A. Lightner, deceased, f o r  

an accounting. 
T h e  testator,  Clarence A4. Lightner ,  and  the  testatrix, Frances M. 

Lightner, were husband and  wife;  the defendant mas a son-in-law and  

the plaintiffs a r e  the  children and devisees named i n  each of the  wills. 
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The defendant duly qualified as executor of the will of Frances M. 
Lightner a l ~ d  as executor of the will of Clarence A.  Lightner and entered 
iiito the discharge of his duties as executor of each of said estates. H e  
filed a first annual account, which mas approved. H e  filed a second 
annual account to which exceptions were filed. This  account was not 
approved but was returned to the executor. H e  filed a third account 
which has not been approved. A citation was issued but when the same 
came on for hearing the defendant did not appear. Thereupon these 
two several actions were instituted 29 October, 1940. 

I n  the Frances M. Lightner case plaintiffs allege that  the estate is 
liquid; that  the defendant has failed to properly and expeditiously ad- 
minister the same; that he used dilatory tactics; that he has failed and 
refused to file a final account; that  his account filed has not been ap- 
proved; that  he has refused to respond to citation issued by the clerk; 
that  the defendant has departed the Sta te ;  that he has on hand a large 
sum which can now be distributed in settlement of the estate and that  
such sum is in danger of dissipation. They pray that  the defendant be 
required to make settlement of the estate and account for money and 
property received by him and that  in the meantime a receiver be ap- 
pointed to take oyer and atliliinister the assets nov in the hands of the 
executor. 

TEic allegations contained in the complaint in the Clarence A. Lightner 
estate, with certain variations of fact, are substantially the same. 

There mas an order appointing a temporary receiver of each estate 
and when the notices to show cause came on to be heard before Bob- 
bitt, J., a t  the November Term, 1940, it was ordered tha t  upon the giv- 
ing of bonds by the defendant the assets of each estate should be returned 
to the defendant. I t  was further ordered that  the cause be referred to  
Robert S. McFarland as referee. T o  the order of reference both plain- 
tiffs and defendant excepted. 

On 6 May, 1939, plaintiffs deliyered to the defendant a letter ad- 
dressed to the clerk of the Superior Court of Polk County as follows: 

"MR. ROBERT S.  MCFARLAXD, 
Clerk Superior Court 
Polk County, North Carolina 

"DEAR SIR:  
"This is to certify that  WP, the undersigned beneficiaries of Frances 

hi. Lightner Estate, do hereby approve the allowal~ce by you of certain 
charges made, or to be made, in the administration of the estate by 
Daniel F. Boone, the Executor and Trustee, for payment at this time, 
and it is our wish that  you approve the payment of' the legacy, commis- 
sions, trayeling expenses; legal fees for seryices rendered or to bt2 ren- 
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dered, such as the settlement of the stock assessments on the various 
bank stocks and Portage Silica Company stock, the ancillary adminis- 
tration in  Detroit, Michigan, the handling of leases on the real estate, 
the voluminous amount of work connected with the Federal and State 
income and estate tax reports, auditor's fees, bookkeeping, secretarial 
work, postage, telegrams, etc., and all such expenses as i n  your opinion 
are adequate, including such attorney fees on the gross estate as in your 
opinion and in the opinion of competent attorneys are fa i r  and reason- 
able. 

Respectfully submitted, 
THEODORE A. LIGHTNER, 
MRS. ALICE LIGHTNER HOPF, 
NRS. MARTHA LIGHTNER BOONE, 
CLARENCE M. LIOHTNER, 

(Dr .  Clarence M. Lightner)" 
This letter was filed 11/25/40. 

On 22 September, 1939, the defendant as "attorney" filed petition in 
the Frances 31. Lightiier cause setting forth that he was appointed execu- 
tor and trustee of the will of the tcstatr is;  that  he had filed his annual 
account; that  he has performed, or will perform, legal services for the 
estate in transferring, selling, making reports on and keeping watch of 
the market value of approximately sixty different stocks; that  he has 
engaged in  considerable correspondence in  respect thereto; that  he has 
settled a bank assessment against the estate; that  he has established two 
trust funds as required by the will, and that he has performed other legal 
services for the estate more fully set out in the petition. H e  prayed the 
allonance of an attorney's fee of $12,000, $6,000 to be paid immediately 
and the balance to be paid during the year 1940. The clerk entered an 
order allowing the fee to the defendant as attorney for the estate, as 
prayed. On appeal by the plaintiffs, Armstrong, J., at the January- 
February Term, 1940, concluded as a matter of law "that the provision 
made for the compensation of the executor and/or trustee in said will 
(of Frances RI. Lightner) is determinative of the amount to which he 
( the d r f e ~ ~ d a n t )  is  entitled in full for all services rendered by him in  
connection with the administration of said estate both as executor and/or 
trustee; that under said will the said executor and/or trustee is  not 
entitled to any attorneys' fees, for himself, personally," and sustained 
the exception of plaintiffs to said order. The  defendant did not except 
or  appeal. 

On 8 August, 1941, defendant, through his counsel, filed a petition 
addressed to the Clerk of the Superior Court of Polk County quoting 
the letter of plaintiffs dated 6 May, 1939, and petitioning the said clerk 
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to make an award to him for the legal services rendered the estate of 
Frances M. Lightner. This petition cites that a former order to the 
clerk allowed him a fee of $12,000 and sets forth the manner of payment 
as contained in  the former order. I t  further recites legal services ren- 
dered by the defendant to the estate. These are somewhat similar to 
those recited in the former order and include others. H e  alleges further 
that the letter constitutes a contract and agreement to submit the matter 
to the clerk for determination. I n  this petition he prays "that he be 
awarded such attorney's fees in addition to those already awarded, which 
are fair and reasonable, and such expenses," etc. The plaintiffs an- 
swered, denying defendant's right to recover attorney fees and asserting 
the pendency of the action for an accounting in whi2h the defendant had 
set up and alleged his right to attorney's fees under the purported con- 
tract. On 14 August, 1941, the clerk entered an order finding that 
$12,000 is a fair  and reasonable fee for the legal services rendered by 
the defendant and that $6,000 of this sum had theretofore been awarded. 
The order awards an additional $6,000. While the order in its face 
recites that "the arbitrator finds" it is signed by the clerk as such. 
Plaintiffs excepted and appealed. 

When these actions came on to be heard before the referee they were 
consolidated for hearing and judgment by consent of the parties. The 
referee stated an account finding that defendant had received in the 
Frances M. Lightner estate a total of $144,855.88 rind that he received 
$40,457.33, upon which commissions are due, in the Clarence A. Lightner 
estate. R e  then fixes the commissions due the defendant under the terms 
of the will of Frances M. Lightner and the commissions due, under the 
statute, by Clarence A. Lightner estate, the total amount of commissions 
paid and the balance due. 

The referee made the following findings which are pertinent to this 
appeal : 

"(11). I n  the above expenditures is included an item of $6,000 attor- 
ney's fee, and to the allowance of this fee as a proper disbursement the 
plaintiffs object and except. 

"(13). The Referee finds as a fact that there wa!j a contract of arbi- 
tration between the plaintiffs and the defendant, and that an award has 
been made pursuant to said contract by the arbitrator in the sum of 
$6,000 in addition to a previous award of $6,000. 

"(14). The Referee finds as a fact that the above allowance is reason- 
able and fair, and is a proper charge upon the distributive shares of the 
plaintiffs.'' 

Thereupon, the referee concluded "that the estate (of Frances M. 
Lightner) is indebted to him (the defendant) for sn additional attor- 
ney's fee of $6,000 under the award set forth in Find ng of Fact No. 13." 
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The plaintiffs filed exceptions to the quoted findings of fact and con- 
clusion and demanded a trial by jury. 

When the consolidated cause came on to be heard in the court below 
i t  was agreed that  all of the matters which could be heard by the judge 
should be continued to be heard a t  Rutherfordton, N. C., as of the 
October Term, 1941, of Polk. 

Upon the hearing the judge below concluded that  the exceptions of the 
plaintiffs raised only a question of law, that  is, "whether or not the 
letter dated May 6, 1939, addressed to Robert S. McFarland, Clerk of 
the Superior Court, and signed by (plaintiffs) constitutes a contract to 
pay Daniel F. Boone for his services as attorney, and constitutes a con- 
tract to arbitrate the amount of the fee." I t  was thereupon adjudged 
that the only question presented is a question of law; that  said letter 
constitutes a contract on the par t  of the beneficiaries who signed said 
letter to pay the said Daniel F. Boone and is an agreement to arbitrate 
the amount due. The  court further adjudged tha t  plaintiffs are not 
entitled to a tr ial  by jury;  that  the ava rd  df the arbitrator is binding 
u m n  daintiffs  and comtitutes a final determination of the amount due 

L L 

by them to the defendant as attorney's fees. Thereupon, the report of 
the referee, both as to  findings of fact and conclusions of law, was af- 
firmed; the payment of $6,000 as a credit upon attorney's fee allowed 
and theretofore deducted by defendant was approved; the defendant was 
authorized to pap himself an additional $6,000 as attorney's fces in 
accord with said former order and to issue his check to himself i n  pay- 
ment of the balance due on commissions as found by the referee. 
plaintiffs excepted and appealed. 

Said order was filed in the Polk Superior Court, 26 September, 1941. 
The plaintiffs served their case on appeal 24 October, 1941, and the 

defendant served his countercase, reserving his right to move to strike 
the ease on appeal of plaintiffs for that i t  was not served within the 30 
days allowed. When the cause came on to be heard before Phillips, J., 
for the purpose of settling the case on appeal the court found that  the 
judgment was announced a t  Rutherfordton, N. C., 22 September, 1941; 
that  plaintiffs were allowed 30 days in which to  serve case on appeal and 
the case on appeal was served 24 October, 1941, more than 30 days there- 
after. Order was thereupon entered striking the plaintiff's case on 
appeal. 

The plaintiffs noted an exception and applied to this court for a writ 
of certiorari,  which was granted. I n  response thereto the court below 
settled the case on appeal, which now appears in the record. 

N c C o l m  Le. Arledge and Clarence 0. R i d i n g s  for plaintif fs,  appellants.  
Fred dl, Parr i sh  and H a m r i c k  & H a m r i c k  for defendant ,  appellee. 
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BARNHILL, J. This is not an in chambers matter which could be heard 
by the judge anywhere in the district. I t  is a civil ,xtion pending on the 
civil issue docket of Polk County. I t  could be heard out of the county 
in which the cause was pending only by consent. Therefore the judg- 
ment entered did not become effective until it was filed in Polk County, 
26 September, 1941. Likewise, the entries of appeal, including stipula- 
tion as to time within which case on appeal should be served, became 
operative as of that date. The case on appeal by plaintiffs was served 
in apt time. They followed the proper procedure in noting their excep- 
tion to the order of the judge striking the same and applying for a writ 
of cerfiorari.  The motion to dismiss is denied. Chozen  Confecf ions,  
Inc., v. Johnson,  220 N. C., 432. 

We concur in the conclusion of the court below that the exceptions 
filed by plaintiffs raise no issue of fact to be submi1,ted to a jury. Even 
so, plaintiffs have failed to preserve their right to a trial by jury. B r o w n  
v. Clement  Co., 217 N. C., 47, 6 S. E. (2d), 542. 

The only exceptions to the findings of fact relate to the allowance of 
an attorney's fee to the defendant and are directed to the alleged error 
of the referee in his conclusion, sustained by the court below, that the 
allowance of $12,000 to the executor for legal services rendered by him 
was reasonable and proper and constitutes a charge upon the distributire 
shares of the plaintiffs in the estate of Frances M. ILightner. S o  excep- 
tion relates to findings or conclusions in the Clarence A. Lightner estate. 
Hence, our further discussion relates only to the I'rances 11. Lightner 
estate. 

The conclusion of the referee, as affirmed by the court below to which 
plaintiffs except, is based on the finding that the letter dated 6 May, 
11339, constituted both a contract by plaintiffs to pay defendant for legal 
services rendered and an agreement to arbitrate the amount to be paid. 

The language of the letter does not support this conclusion. By its 
terms plaintiffs approved the allowances made or to be made in the 
administration of the estate. The cornmissions referred to constitute 
the compensation paid the executor for his service3 rendered in settle- 
ment of the estate and the items of expense mentioned are expenses 
incurred or to be incurred during the course of the administration - 
thereof. Both the commissions and the expenses, to the extent such 
expenses are reasonable and proper, are proper charges against the estate. 

There is nothing in the letter indicating that defendant was being 
employed by plaintiffs or which authorizes his emplcyment by the estate. 
Their mere approval of charges to be allowed by the clerk to compensate 
the executor for his services and to reimburse him for expenses, includ- 
ing counsel fees incurred in the course of the administration, in no sense 
constitutes a promise by plaintiffs to pay. Nor does, i t  warrant the con- 
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clusion that  they, to any extent, assumed personal responsibility for the 
payment thereof or agreed to become personally liable therefor. 

The circumstances surrounding the signing of the letter support this 
view. Defendant went to plaintiff Dr .  C. M. Lightner and explained 
that  it was necessary to rmploy an  attorney in coilnection n i t h  the settle- 
ment of the estate and that he would employ one unless he, the defend- 
ant, was acceptable to the heirs. Dr. Lightner, upon the representations 
made by the defendant, assented to the employment by the estate. De- 
fendant then asserted that  it was necessary for plaintiffs fo approve his 
employment. "I drew up a rough copy (of a letter) showing what 
necessitated the employment of an attorney and wtting forth the expen-e 
the estate mould ha re  to pay." Dr .  Lightner suggested certain changes 
which resulted in  the draft ing of the letter. Defendant then went to the 
plaintiff Hopf, explained the necessity of employing an attorney to assist 
i n  the settlement and procured her signature. He followed the same 
course as to the other two plaintiffs. Thus nothing was said to plaintiffs 
to indicate that  defendant understood that  he was being employed by 
plaintiffs or that  they would be held accountable for his fees. 

The defendant first so interpreted the writing. While the letter was 
in his possession he petitioned the clerk for a n  allowance to him out of 
the assets of the estate to compensate him for legal services rendered and 
to be rendered by him to the estate. I t  n a s  only after A\rmstrong, .J., 
vacated the allowance made on this petition that  he filed application 
"for an  award" under the terms of thr  letter, asserting that  the letter 
constitutes a contract by plaintiffs to pay his  fee and to arbitrate the 
amount thereof. 

Even if i t  be conceded, however, that  the defendant's construction of 
the letter is correct, the court will not countenance the payment by a 
third party of additional compensation to an  executor or  administrator 
o r  other officer of the court in addition to that  allowed by statute for 
services he is under obligation to render by virtue of his office or trust 
relationship. I t  is against public policy and would create an  evil that  
has not and must not become a part  of our accepted practice. 

Since the allonance to  the defendant cannot be sustained upon the 
theory that  i t  was due by contract with the derisees, may i t  be sustained 
under tlie statute and under the rule which entitles an executor or  
administrator to credit as an  expense of administration for sums ex- 
peiidcd in the payment of counsel fees reasonably and necessarily ex- 
pended in the administration of the estate? This is answered by the 
order of ;lrrnstrong, J., which is supported by the authorities. 

That  reasonable fees paid counsel for advice and assistance i n  the 
mallagement of the trust estate ere allowable as a necessary expense is 
well established in this jurisdiction. Hester v. Hester, 35 N. C., 9 ;  
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W h i f f o r d  v. F o y ,  65 X. C., 265; I r o u n g  v. K e n n e d y ,  95 N.  C., 265; I n  r e  
Will of Howel l ,  204 K. C., 437, 168 S. E., 671, and cases cited. 

"If an  administrator employs counsel to assist h ~ m  in his administra- 
tion, the contract is personal, and is not a debt against the intestate's 
estate. The  administrator must pay it, and if the disbursement is 
proper, i t  will be allowed him in the settlement of his account with his 
estate" as a necessary expense of administration. L i n d s o y  I?. Dnrclr~l ,  
124 N. C., 307; K e l l y  v. Oduln, 130 S. C., 278; Decune v. Roycil. 52 
N. C., 426. Such disbursements are granted upon the settlement of his 
account only if found to be (1 )  for senices to the estate; ( 2 )  reasonably 
necessary and ( 3 )  not excessive. 

When a lawyer voluntarily becomes executor he takes the office cum 
onere, and altliough he exercises his professional skill i n  conducting the 
estate he does not thereby entitle himself to compensation beyond the 
amount ordinarily allowed to an  executor or  an  administrator. I n  re  
Evans, 62 Pac., 913, 53 L. R. A., 982. 

"In the absence of statute, the general rule is that  where a lawyer 
becomes executor or administrator, his compensation as such is in full 
for his services, although he exercises his professional skill therein; and 
even if he performs duties which he might properly have hired an  
attorney to perform, he is not entitled to attorneys' fees." 21 Am. Ju r . ,  
679; Re I 'arXw,  49 A. L. R., 1025; Anno. 49 A. L. R., 1033, and 36 
A. L. R., 748; Jones  v. P ~ a b o d y ,  100 A. L. R., 64. The rule is one of 
public policy, grounded upon the principle that  a trustee shall not place 
himself in a situation where his interests conflict with his duties as 
fiduciary. 21 Am. Ju r . ,  679. I t  has been said that  iF an  executor chooses 
to exercise his professional skill as a lawyer in the business of the estate, 
i t  must be considered a gratuity, and that  to allow him to become his 
own client and charge for professional services would be holding out 
inducements for professional men to  seek such representative places to 
increase their professional business whirh would lead to most pernicious 
results. W i l l a r d  v. Basse t t ,  27 Ill. ,  37;  11 R. C. L., 231. 

This is in accord with the statute and decision law of this State. 
When the defendant qualified as executor he obligated himself to give 

the necessary time and attention to, and to use his best skill and ability 
in. the administration of the estate. H e  became an officer of the court 
subject to the supervision of the probate court to which he must account. 
"h'either the law nor the reason and justice of the thing lends any counte- 
nance to the idea that  such offices shall be considered as sources of profit 
to the incumbent, or desirable on that  account . . . every consideration 
of policy and right strongly impels the court to avoid any construction 
of the law which may lead to such a consequence." Pot ter  v. S f o n e ,  9 
N. C., 30. 
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The statute, C. S., 157, vests the probate judge with authority to fix, 
vi th in  the maximum prescribed, the compensation of such officers for 
services rendered. Green 11. Barbee, 84 K. C., 70;  Ellington v. Durfey, 
156 N. C., 253, 72 S. E., 194. The compensation thus fixed is for "the 
trouble and time expended in the management" of the estate. C. S., 137. 

The maximum which may be allowed is  five per cent. C. S., 157; 
Poffer  I . .  Stone, supra; Overman v. Lanier, 137 N.  C., 544, 73 S. E., 
192; Thigpen v. Trust Co., 203 N .  C., 291, 165 S. E., 720. The  court 
may allow less but i t  cannot allow more. Bond v. Turner, 6 N. C., 331; 
Gwrn V. Bnrbe~,  supra. Such commissions are in full for all services 
rendered and he cannot be allowed any additional sum for loss of time 
and personal services. Schnzv v. Schazc, 1 N. C., 168; Xorris v. ~llorris, 
54 N.  C., 326; Parher v. Granf, 91 3. C., 338; I n  re Battle, 158 N. C., 
388, 7-1. S. E., 23. Such commissions are  allowed as compensation for 
services rendered both because such services are rendered by the executor 
or administrator as appointee of the court and there are statutes ex- 
pressly authorizing it. 

Passing the well founded contention that  the order of Armstrong, J., 
is res judicata, there is still a further impelling reason why the ruling 
of the court below cannot be sustained. The defendant qualified as 
executor under a will which expressly stipulates the compensation to be 
received by him. The testatrix stipulated what should be paid to the 
txxecutor and he, knowing the terms, accepted probate and thereby ac- 
ceded to what mas offered as his compensation. Whether the bargain 
was good or bad the defendant, by qualifying, made i t  and must abide 
by it. Having qualified he must accept the provision made for him in  
the will and if he is now not content with i t  the law can afford him no 
remedy. 

The great weight of authority is to the effect that  if a will provides 
that  a sum less than the statutory compensation shall be paid to the ex- 
ecutor or  trustee named therein, the fiduciary so designated has his 
choice of refusing the appointment or accepting it on the terms fixed by 
the testator, and if he accepts it, he is entitled to no other or  greater 
compensation than the will allows. TVashington Loon d Ten C'o. v. 
Convention of P. 3. Church, 293 Fed., 833, 34 A. L. R., 913; XcIntire 
n. XcIntire, 192 U.  S., 116, 48 L. Ed., 369; Anno. 34 A. L. R., 918, 21 
,\m. Jur. ,  677. 

The exceptions of the plaintiffs to  the findings of fact and conclusion 
of lam made by the referee must be sustained and the defendant must 
account for the $6,000 he has already paid to himself as counsel fees. 

,4t the hearing below an  order mas entered allowing counsel for  the 
defendant the sum of $4,000 as counsel fees for services rendered the 
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defendant i n  the defense of these actions. Plaintiff excepted. Thi.s 
exception must be sustained. 

The decisions generally sustain the right of an executor or adminis- 
trator to an allowance of attorneys' fees in a controversy over surcharg- 
ing his account where the account is upheld, Anno., 101 A. L. R., 806, 
and deny it where the account is not upheld, Anno., 101 A. L. R., 807; 
21 Am. Jur. ,  694. 

A finding that the services rendered resulted in benefit to the cstste 
is generally necessary to charge the estate with an expenditure for coun- 
sel fees. Kelly v .  Odum, supra. The credit will not be allowed if the liti- 
gation was the result of his negligence or improper conduct and i t  i s  
never allowed to one who has incurred the expense in defense of his  own 
breach of duty. Kelly v. Odum, supra; Overmccn v. Lanier, supra; 
Stonestreet v. Frost, 123 N. C., 640. 

Here, the defendant had notice that  exceptions had been filed to his 
second annual account and that  the clerk had not audited or approved it.  
H e  was cited but failed to appear at the hearing. After an  attorney's 
fee was allowed him by the clerk the exception thereto by the plaintiffs 
was sustained by the judge, and yet he paid to himself out of the fuuds of 
the estate $6,000 which had thus been disallowed. When he was called to 
book by the institution of these actions he employed counsel to  aid him 
in his attempt to retain the funds of the estate thus pocketed by him 
and to sustain an additional allowance of $6,000. H i s  own contention 
that  the fee is due by contract with the distr ibutee~ refutes any sugges- 
tion that  his defense in  these actions is for the benefit of the estate. 
Hence, the services of his attorneys were purely personal to him. H e  
must pay the bill. 

The  order entered by the court below allowing counsel fees to the 
attorneys for the defendant in this cause must be v&ated. The judgment 
of the court sustaining the findings a ~ ~ d  conclusion of the referee and 
approving the allowance of $12,000 to the defendant for services ren- 
dered by him as attorney, of which $6,000 has been paid, is held for 
error. The judgment must be modified in accord u i t h  this opinion and 
the defendant must be required to account for the sum thus received 
by him. 

The costs in this Court, as well as in the court below, will be taxed 
against the defendant individually and not against the estate. 

Modified and affirmed. 
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TRUST Co. U. LUMBER Co. 

(Filed 1s March, 1942.) 

1. Appeal and Error § 37- 

Where the court finds the facts by consent of the parties, i t s  findings 
supported by conipetrnt evidence a r e  a s  conclusive a s  if found by a jury, 
and a re  not subject to review on appeal. 

2. Trial 5 5 4 -  

TVhere the  parties waive a jury trial  and  consent t ha t  the court hear 
the cause, the weight of the eridence is for  the  court, and each of i t s  find- 
ings i s  conclusire if supported by competent evidence. 

3. Limitation of Actions 9 1 3 -  
C. S., 416, does not change the c h a f i r t e r  and quality of an  aclrnowledg- 

ment o r  promise necessary to repel the statutes of limitation except t o  
require tha t  the  acknowleclgmcnt or pron1i.e be in writ ing and signed by 
the party to be charged. 

4. Same- 
I n  order to revive a debt which is  barred by statutes of limitation there 

must be a n  express unconditional promise to pay same, or  a definite un- 
qualified acknonledgmcnt of same a s  a subsisting obligation from which 
the law will imply a promise to pay. 

5. Same- 
The law will imply a promise to pay a debt from a n  acknowledgment 

of the debt by the dehtor a s  a n  esisting obligation unlesi: the acknowledg- 
ment i s  qualified. 

6. Same- 
A v-ritten acknowledgment or promise to pay a debt nil1 bind a cm- 

 orate debtor if the writing he signed in the name of, or  i n  behalf of the 
corporate dehtor hy an  authorized agent or officer. 

7. Same- 
I n  order fo r  an  ackno~vletlgn~ent o r  promibe to pay a debt to r w e l  t h ~  

bar of statntcs of limitation i t  must be made to the creditor himself or to 
an  attorney or  agent of the creditor acting on behalf of his principal. 

8. Same Ev idence  held sufficient to support finding that secretary-treas- 
urer of corporation was without power t o  bind corporation by acknowl- 
edgment of debt so as to repel bar of statute. 

This action involved a claim against  t h r  receiver of a corporation upon 
two notes executed hy the corporation, nhich claim had been denied by 
the r e c e i ~ e r  on the ground that  the notes were barred by statutes of limi- 
tation. Claimant, the holder of the notes, introduced in  evidence two let- 
ters signed by the  corporation by i ts  secretary-treasurer, one to a n  officer 
of a bank, which enclosed a financial statemeut of the  corporation which 
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listed the notes sued on as liabilities of the corporation and the other 
letter to a certified public accountant stating that one of the notes held 
by claimant was included in its liabilities as shonn by books but "as to 
its value and time of pa~ment  we are unable to advise." H e l d :  Even 
conceding that the letters, with accompanying financial statement, con- 
tained an unqualified acknowledgment of the debt as a subsisting obliga- 
tion from which the law may imply a promise to pay, the evidence before 
the court as to the authority of the secretary-treasurer was sufficient to 
support the court's finding that the secretary-treasurer did not have power 
to bind the corporation by an acknowledgment, and its judgment disallow- 
ing claim on the notes because of the bar of the statutes of limitation, is 
affirmed. 

RARXIIILL, J., took no part in the consideration or decision of this case. 

APPEAL by I d a  Baker Hanes, creditor of defendant, from C a w ,  J., a t  
October Term, 1941, of XASH. 

Civil action in receivership heard upon claim of I d a  Baker Hanes 
filed with and denied by receirers. 

I n  the trial court, upon hearing on exceptions of I d a  Baker Hanes 
to report of receivers of defendant, T a r  River Lumber Company, filed a t  
September Term, 1941, in which they decline to approve her claim, rep- 
resented by two notes of defendant, for that  same are barred by statutes 
of limitation, the parties stipulated that the judge should find all facts 
with the same effect as if determined by a jury and render judgment 
thereon. 

I d a  Baker Hanes offered in evidence these documents: 1. Two notes 
executed in  name of T a r  River Lumber Company, by TV. L. Groom, 
president; one, dated 18  March, 1924, payable to I d a  Baker Hanes for 
$3,000.00, two years after date, with interest a t  6 per cent per annum, 
payable semiannually, and the other dated 4 August, 1926, payable to 
Howard E. Baker for $10,000.00 two years after date, with interest a t  
6 per cent per annum, payable semiannually, bearing on back this en- 
dorsement: ' (Pay to the order of I d a  B.  Hanes without recourse, First  
Xational Bank 6: Trust  Company of Elmira, by 0. N. Reynolds, V. P., 
as  Executor of the estate of Howard E. Baker, deceased." 

2. Two letters, signed in name of "Tar River Lumber Company by 
S.  T .  Anderson," purporting to be on letterhead stationery of "Tar River 
Lumber Company, Inc., Wholesale and Retail Deders  in  Kiln Dried 
North Carolina Pine, Poplar and Oak," showing as officers: "W. L. 
Groom, Pres. and Gen. Mgr.; S. T.  Anderson, Secy. and Treas.; W. T. 
Keeton, Vice-Pres." 

The  first letter, dated Rocky Nount,  S. C., 18 February, 1939, ad- 
dressed to "Mr. M. D. Thompson, c/o First  National Bank & Trust  
Company, Elmira, N. Y.," reads as follows: ( T o r p l y i n g  with the re- 
quest of Mr. I. T. Skeels, ilssistant Vice-president, we beg to herewith 
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hand you copy of our annual financial statement as of Jan .  ls t ,  1939. 
I f  any explanation needed, we will be glad to give the best we can." At- 
tached to and enclosed in this letter mas a financial statement of all assets 
and liabilities of the T a r  Rirer  Lumber Company as of 1 January ,  1939, 
the only pertinent part  being "Liabilities" listed as "notes payable to 
stockholders, W. L. Groom, $62,077.79; H. E. Baker, dec., $14,087.00, 
and I d a  B. Hanes, $6,205.20," total "$82,369.99." 

The other letter, dated Rocky Mount, N. C., 15  February, 1940, ad- 
dressed to "Mr. George H. Wood, C. P. A, Pasadena, Calif.," reads :is 
follo~vs: ('We ackno~ ledge  yours of Fcbruary 7th with reference to 
$5,000.00 note held by Mrs. I d a  B. Hanes. This note is included in 
our liabilities as shown by books. As to its value and time of payment, 
me are unable to advise. The writer does not feel you would be justified 
in  considering income from this note for income tax  returns." 

The parties stipulated that  on 18 February, 1929, the First  National 
Bank 6. Trust  Company of Elmira, N. Y., was "the financial agent of 
Mrs. I d a  Baker Hanes, and also a creditor of T a r  River Lumber Com- 
pany, or its subsidiary, Snansboro Land & Lumber Company." 

The receiver offered evidence tending to show substantially these facts: 
The T a r  R i re r  Lumber Company, originally a copartnership, com- 

posed of W. L. Groom, Howard E. Baker and J. H. Harris, was incor- 
poratcd in 1908 by them and othrri, including Itla Baker IIanes, daugh- 
ter of Howard E. Baker, and S. T. Anderson, who owned two shares. 
Groom was elected president; Baker, treasurer, and Anderson, secretary. 
Subsequently, upon death of Baker, the offices of secretary and treasurer 
were combined, and Anderson was elected. Under the by-laws of the 
corporation the president was empowered to exercise general superrisioll 
and direction over the affairs and all other officers of the corporation. 
The  by-lam, pertaining to  duties of secretary and of treasurer, further 
provided that  the secretary "shall keep the proper books of account, and 
discharge such other duties as pertain to his office and as are prescribed 
by the board of directors." I n  recent years the board of directors mas 
composed of W. L. Groom, now deceased, who for eight or ten years was 
in bad health, and whew general guardian instituted this action; W. T. 
Keaton, formerly of Elmira, S e w  York, now of Florida;  Mrs. K. J. 
Harriq, of S e w  york, and S. T. Anderson, of the office of company. 

,lnderson testified, in part, as follows: "How long N r .  Groom was 
in bad health is hard to say, but he was . . . 8 or 10 years. . . . As 
lie went tfo~vn I naturally took hold without authority. I paid the bills 
when I had the money. I collected the money and made sales to cus- 
tomers. As long as he could do i t  he handled as much of the general 
management of the business as he could. After he got so he couldn't, 
the burden fell on me. During 1939 and 1940 I was not absolutely in 
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complete charge. I can't carry dates Tery well, but I shouldn't say over 
a year and a half or maybe a year that he had been totally incapacitated. 
On February 15, 1940, Mr.  Groom mas not absolutely able to attend to 
11is duties. F o r  the last four or five years Mr. Groom hasn't been able 
to attend to a lot of things. I t  is hard for me to answer the question 
whether if on February 15, 1940, I was not for all general purposes the 
head of the business. I was there and he was sick. I was doing the best 
I could with it. Cot~di t io i~s  were not as bad 011 February 18, 1939, as 
in 1940. I was there and so was he and what he could not do I tried to 
(lo . . . The  directors met very seldom. Years ago we had stockholders 
and directors meetings once a year . . . we ran  along several years with- 
out meeting . . . I tliink they met in the last two years. Mrs. Harr is  
ditln't come down to the meeting. She resigned a'g a director. I think 
Mr.  Keaton was here. , i t  the time the payment was made on my  note 
and Mr. Groom's note was renewed (in 1939, he thinks) Mr. Groom and 
I were the active managers of the business. We didn't renew Mrs. 
Hanes' notes . . . I have never a t  any time signed a note for the cor- 
poration." 

ilnderson further testified that  in February, 1939, the Swansboro 
Land 6: Lumber Company, of which Groom war; largest stockholder, 
;in(\ i n  which the Har r i s  faniily had stock but in which the Baker family 
had none, was indebted to both the T a r  River Lumber Company and 
the First  National Bank of Elmira, New York;  that  under an  arrange- 
ment pertaining to timber contract between T a r  River Lumber Com- 
pany and Swansboro Land 6: Lumber Company, tht? former was to make 
certain payments to the bank; and that from then on frequent state- 
ments were submitted to the bank in connection with the indebtedness 
to it. The  witness further testified that  "at end of each year we made 
financial statements of the T a r  River Lumber Company and perhaps 
the First  National Bank of Elmira,  New York, got copies of those 
statements"; and, further, that  neither the president nor directors au- 
thorized him to acknowledge any of the corporation's indebtedness to 
other people; that  in 1939 the corporation executed renewal notes for 
indebtedness to Groom and same were signed by Gloom as president and 
by liini as secretary, which he thinks was pursuant to  a resolution of the 
board of directors; and that  "the question of renewing Nrs.  Hanes' notes 
was discussed between the president of the corporation and me, and 
Mr. Groom chose not to renew them." 

Upon stipulations and admission in open court, and from documentary 
:md oral eridence presented, the court finds pertinent facts substantially 
these: 1. I d a  Baker Hanes is the holder of the two notes offered in 
e~idence ,  on which interest has been credited to 18  September, 1930, 
and to 4 February, 1927, respecti~ely. After the dates to which interest 
has been so credited, no payments have been made on either of the notes. 
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2. That  "On February 18, 1939, S. T.  Anderson, who was secretary- 
treasurer of T a r  River Lumber Company, sent to M. D. Thompson, an 
officer of First  National Bank & Trust  Company, of Elmira,  N. Y., a 
financial statement of T a r  R i re r  Lumber Company, which listed said 
notes under the heading 'notes payable to stockholders.' The First  
National Bank 61- Trust  Company of Elmira was the financial agent of 
I d a  Baker Hanes, but was also a holder of stock in T a r  R i re r  Lumher 
Company as collateral to loans and was the holder of notes of Swansboro 
Land & Lumber Company, a subsidiary corporation of T a r  River Lum- 
ber Company, and was endeavoring to collect the notes of S~vansboro 
Laad 6; Lumher Company through payments by T a r  River Lumber 
Company of the proceeds of timber owned by Swansboro Land 6; Lum- 
ber Company, nliich was heing cut and saved by T a r  R i re r  Lumber 
Company. The letter of Anderson to the bank, and the financial state- 
ment which accompanied his letter, were not sent to the bank in connec- 
tion with any business of I d a  Baker Hanes. 

3. That  "On February 15, 1940. S. T. Anderson, secretary-treasurer, 
on behalf of T a r  River Lumber Company, wrote to Geo. H. TT'ood, Pasa- 
dena, California, who is the personal auditor of I d a  Baker Hanes, a 
letter," offered in eridence. 

4. That  "The by-laws of T a r  River Con~pany proride that  its presi- 
dent shall be its active managing official. 

5 .  That  "The by-laws of T a r  R i w r  I,umher Company define the 
tlutics of the secretary and the treasurer, hut do not give either of said 
officers any authority to borrow money or pledge the credit of the cor- 
poration or to make or alter contracts of the corporation, and no such 
authority was given to Anderson by any resolution of the Board of 
Directors as he did not in fact exercise such authority. 

6. That  "There has been no unconditional acknowledgment in writing 
x i th in  the statutory period of the indcbtedneqs of T a r  R i ~ e r  Lumber 
Company to I d a  Baker Haneq on the notes referred to. 

i. That  "S. T.  .hdercon. as secretary and trrasurer of said corpora- 
tion, did not hare  power to hirid the corporation by such an acknowletlg- 
merit if the correspo~itlence hereinahme sct out should he conqtrued as 
constituting sucll an acknonlerlgmcnt." 

Upon tliclse findings of facts the court, being of opinion that the claim 
of I d a  Baker Hailes is barred by the statute5 of liniitation, adjudged 
that  it be diwllo\ved as claim agz~inst the asset5 of the T a r  Rirer  Lum- 
ber Company now or 11ercaftt.r diitrilmtable hy thc r c c e i r c ~ , ~ .  

Tlic claimant, I d a  Baker Rancs,  appealq to Supreme Court and as- 
signs error. 

9. L. k r r i n g f o n  for I d a  B a k e r  I l n n c s ,  appeTlanf .  
B a f f l e ,  Il7inslow CE X e r r e l l  for receivers,  rrppellees. 
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WIKBORNE, J. A jury trial having been waived, and the parties 
having consented that the judge find the facts, the findings of fact, sup- 
ported by competent evidence, are as conclusive as if found by a jury, 
and are not subject to review by this Court. Bra7 ton v. O'Briant ,  93 
N.  C., 99;  Roberts v .  Ins .  Co., 118 S. C., 429, 24 S. E., 780; ~ M a t f h e w s  
2'. F r y ,  143 N.  C., 384, 55 S. E., 787; COIL. 2'. Boyder ' ,  175 N .  C., 365, 95 
S. E., 548; T y e r  v. Lbr.  Co., 188 N .  C., 268, 124 S .  E., 305; T i n k e r  v. 
Rice Xotors ,  198 N. C., 73, 150 S. E., 701; B r o w n  v. Coal Co., 208 
N. C., 50, 178 S .  E., 858; Schoenith, I m . ,  v. Mfg. Co., 220 N. C., 390, 
17 S. E. (2d),  350; Bangle v. W e b b ,  220 N.  C., 423, 17  S .  E. (2d) ,  613. 

Upon perusal of the evidence shown in the record on this appeal we 
are unable to say that  there is no competent evidewe to support each 
essential finding of fact. The  weight of such evidence is for the judge, 
acting in lieu of jury, to determine. 

The question, therefore, presented by appellant fol. decision is reduced 
to this : Do the letters, either or both, introduced in widence by creditor, 
constitute an  acknowledgment of the indebtedness sufficient to take the 
debt out of the operation of applicable statutes of limitation? 

The statute, originally enacted in 1868, provides that  "No acknowl- 
edgment or promise is evidence of a new or continuing contract from 
~vlzich the statutes of limitation run,  unless i t  is  contained i n  some 
writing signed by the party to be charged thereby . . ." C. S., 416, 
formerly C C P  (1868)) see. 51, The Code of 1883, see. 172, The Revisal 
1905, sec. 371. 

Apart  from the requirement that  the acknowle13gment or promise 
should be "contained in  some writing signed by the party to be charged," 
the statute, according to decisions on the subject, does not change the 
character and quality of the acknowledgment or promise theretofore 
required to repel the statutes of limitation. Taylor  v. Miller, 113 N. 
C., 340, 18 S. E., 504; Shoe Store Co. 11. Wiseman,  174 N.  C., 716, 94 
S. E., 452; Phil l ips  v. Gilep, 175 N .  C., 409, 95 S. E., 772. 

Decisions of this Court, both before and since the enactment of the 
statute, C. S., 416, pertinent to the true interpretation of the law as 
stated by H o k e ,  .I., in Phil l ips  1.. Giles, supra,  are to the effect that  in 
order to revive a debt which is barred by statutes of limitation there 
should be an  express, unconditional promise to pay the same, or there 
should be a definite, unqualified acknowledgment of the debt as a sub- 
sisting obligation and from which the law will imply a promise to pay. 
X a s f i n  v. W a u g h ,  19 N.  C., 517; S m i t h  v. Leeper 32 N. C., 86; Simon-  
f o ~ p  v. Clark,  65 N. C., 525, 6 d m .  Rep., 752. Iilaiscn v. Bowden ,  Exr . ,  
72  IV. C., 405; Taylor  v. Xi l ler ,  supra;  Shoe Store C O ,  v. W i s e m a n ,  
suprtr; S n l i f h  L?. Gordon, 204 S. C., 695, 169 S. E., -123, and numerous 
other cases. 
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Moreorer, i t  is further declared in Phillips v. Giles, supra, that  the 
principle generally prevailing on the subject, and required by the phrase- 
ology of the statute itself, C. s . ,  416, "clearly recognizes that  either a 
promise to pay, or an acknowledgment of the debt as an  existent obli- 
gation will suffice, unless there be something to qualify the express 
promise, or to repel that  which the lam would imply from the definite 
acknowledgment of the debt as a subsisting obligation." 

An  acknowledgment or a promise is, in the wording of the statute, 
required to be "contained in  some writing signed by the party to be 
charged." I t  would be sufficient, however, if the party to be charged 
be a corporation, that  the writing be signed in  the name of or on behalf 
of the corporation by an  authorized agent or officer. 

Furthermore, in order to take the debt out of an applicable statute 
of limitations, an acknowledgment or a promise must be made to the 
creditor himself, Thonzpson v. (Alrecrfh. 48 T. C., 494; Parlicr 1 ' .  Shrc- 
ford, 76 N. C., 219; Faison c. B o l d e n ,  supra; Hussey 11. Kirkman, 9 5  
N. C., 63, or to an  attorney, or to an  agent of the creditor acting on 
behalf of his principal. Kirby v. Xills, 78  N. C., 124;  Sham z3. Rurne?y, 
86 N. C., 331; Pope v. Bndrews, 90 N. C., 401. 

Applying these principles to the facts as found by the court below, 
the claim of appellant is confronted with insurmountable obstacles i n  
the way of escape from the operation of statutes of limitation. 

I n  the first place, the letters contain no expreqs, unconditional proni i~e  
to pay the notes in queqtion. Secondly, if the letters as expressed, with 
accompanying financial statement, if authorized, be sufficiently definite 
and explicit as to amount to a n  unqualified ackno~ledgment  of the debt 
as a subsisting obligation, from vhich  the law may imply a promise to 
pay, Darling e.. Brown, 1 Canada, 360, relied upon by creditor, findings 
of fact as to authoritatire communication are lacking. The court below 
finds as facts:  (1)  tha t  even though the F i r i t  National Bank St Trust  
Company of Elmira,  New york, were the financial agent of creditor, 
i t  was also the holder of notes of Swansboro Land & Lumber Company, 
a subsidiary corporation of debtor, and that the financial statement was 
not sent to the bank in connection with any business of creditor, and 
that  (2)  even though the correspondence (letters) should be construed 
as constituting an acknowledgment, the secretary and treasurer, who 
signed the lettcrs, did not hare  power to bind the corporation by an 
acknowledgment. The  evidence offered is susceptible of such inference, 
and is sufficient to support the fir~dings. 

The judgment below is 
Affirmed. 

BARXHI~,L, J., took no part  in the condera t ior l  or decision of this case. 
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HORACE 31. CIIAJIPIOX r. VASCE COITNTY BOAR13 O F  HEALTH. S. B. 
ROGERS CHAIRMAS; H .  T. POTSrELII, E .  M. ROI,LINS, DR. R.  T. UP- 
CHURCH, DR. H. H. BASS, JH. ,  A N D  DR. I. H. HOYLE, COMPOSING AN) 
BEISG TIIE VANCE COUNTY BOARD O F  H E A L T H ;  VANCE COUNTY, 
A N D  S. R. ROGERS, CHAIRMAN; Mr. W. GRISSON. I:. L. FLEMING, W .  P. 
P A R R I S H  ASD HEXRY HIGHT,  COMPOSING THE MEMBERS OF TEIE BOARD 
O F  COCNTY COMMISSIONEKS O F  VANCE COUNTY, AYD THE NORTH 
CAROLINA STATE BOARD O F  HEALTH. 

(Filed 18 hIarc11, 1942.) 

M a ~ i d n m i t n  will lie only to  compel the  performance of a clear legal duty 
a t  the  instance of t he  par ty  having a clear legal r ight  to  demand i t .  

2. Mas te r  a n d  Se rvan t  9 53c- 

The  procedure for  t he  enforcement of a n  award  of t he  Indust r ia l  Com- 
mission when no appeal is  taken t l r e r e f r ~ m  is by filing a certified copy of 
t he  award  in  the Superior Court, whereupon said court  shall  render judg- 
ment in accordance t!.erewith and  notify t he  parties. Sec. 61 of the  Com- 
pensation Act. 

3. S a m e :  Mandamus  # 2c- 
J l n n d n m t r s  to  compel n municipal corporation, governmental agency or 

pnblic officer to pay a claim i s  e q ~ ~ i r a l e n t  to execution, and  therefore :l 

snit  to compel a county board of health to pay a n  award  rendered against  
i t  by the  Indnstrinl  Commission f rom ~rli icl i  no  a p p d  was  taken will not 
lie unti l  jndgment on the  award  has  been rendered by the  Superior Court 
in accordnnce with the  procedure outlined by the  Compensatirn Act. 

4. M a n d a m u s  # 2r- 

I n  order to be entitled to m a n d a m u s  to compel a ~nunic ipnl  corporation, 
rorernmenta l  agency or pnhlic officer to  pay a claim. p la in t id  must  allege 
and  prore t ha t  there a r e  fnnds  available n i t h  which to  pay the  claim. 

5. Count ies  # 8b- 
Connty boards of llealth a r e  creatures cf statute and have only such 

powers a s  a r e  conferred upon them by the statutes,  ei ther espressly or 
by necessary implication, C. S., 7064-7075, and  they :are given no power to 
t n s  but d e r i ~ c  fund4 with nh ich  to  p : ~ y  salaries and other espenditures 
reqnircrl in carrying on the health program of the  State,  f rom the Sta te  
or county, o r  both. 

6. Same:  J I a n d a n ~ u s  # Zc: Master  a n d  Se rvan t  # 3312- 
I n  this su i t  for mairdamira to compel the county I~oa rd  of education to  

pay a n  award  rc>ntlered against  i t  by the Industrial  Commission, allega- 
tions (li~c10sing tha t  t he  county board of health ope r ,~ t ed  on funds  derived 
f rom the  county and  the  Sta te  Board of Health,  and tha t  i t  had  failed 
to inclucle in i t s  Iml re t  f ~ i n d s  for  the  ~ ~ a y i n e n t  of the  award,  a r e  Acld to 
nrrrnte the  existence of fnnds  available to the county board of health n i t h  
\vhicah to  pay the  award,  and therefore the  granting of a wr i t  of m a n d a m u s  
directing i t  to pay the  award  must be reversed. 
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APPEAL by defendant Vance County Board of Health, and defendants 
named composing Vance County Board of Health, from IIarris, J., a t  
October Civil Term, 1941, of V .ncs .  

Ciri l  action in the nature of mandamus. 
These are, in substance, the allegations set out i n  the complaint: 
(1)  That  a t  time in question defendant Vance County Board of 

Health, duly constituted and composed of members as named in caption 
of this action, was a subsidiary of Vance County, whose Board of County 
Commissioners is composed of n~emberq, as named in the caption, and 
of Kortll Carolina State Board of Health, carrying on the public health 
work of the State Board of Health in Vance County under direction and 
for benefit of said county and of State Board of Health. 

(2 )  That  on 2 April, 1937, plaintiff was employed by Vance County 
Board of Health as sanitary inspector in carrying on public health work, 
his salary being fixed and paid by said County Board of Health from 
funds derived from a tax  levied by Vance County "for the purpose of 
health work" therein, and funds allocated by State Board of Health 
"for the purpose of carrying on the work of the State Board of Health 
in Vance County." 

(3) That  on 1 June,  1935, North Carolina Industrial Commission 
granted an  award of compensation to plaintiff againrt Vance County 
Health Department for injuries received by him on 2 April, 1937, by 
accident arising out of and in the course of employment, for which award 
Vance County Board of Health is responsible. 

(4) Tha t  no appeal from said award having been taken, and time 
therefor having expired, a certified transcript of the a v a r d  was docketed 
in office of Clerk of Superior Court of Vance County, and demand made 
up011 Vance County Board of Health,  through Vance County Health 
Department, for p a p e n t  of thc award and same has heen refused. 

(5)  That ,  although a d ~ i s e d  by North Carolina State Board of Health 
so to do, T'al~ce County I3oartl of Health, at tilne b u d p ~ t  for fisrnl year 
1935-30 was made up for "~vork and salaries of the employees of the 
Vance County Board of Health, whicli consisted of the Vance C o u ~ t y  
Health Department, and included the plaintiff, . . . failed and refused 
to include in the said budget funds for the payment of the said 
award. . . ." 

( 6 )  That  defendants Vance County 13oartl of Health, V a l i c ~  ('oulity 
and Kor t l~  Carolina State Board of Health are jointly and sel-erally 
liable for  the said award, and it is their duty to pay and plaintiff is 
justly entitled to receive of them the full amount granted;  and in failing 
to makc payment thereof said "clefelldarits are in disobdience of the law 
ill such cases made and provided." 

W"1 
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(7) That it is the duty of individuals constituting the Vance Cou11ty 
Board of Health, the Board of County Commissioners of Vance County 
and the North Carolina State Board of Health tc make provision for 
the immediate payment of said award. 

Upon these allegations plaintiff prays: For a writ of m a n d a m u s  
directed to all defendants, commanding that they forthwith pay the 
award in full, and "take such legal steps as may be necessary to provide 
for the payment of said award," and for such other and further relief as 
the court may deem just and proper. 

I t  is noted in the record that demurrers filed by defendants Board of 
County Commissioners of Vance County and North Carolina State 
Board of Health were sustained, and that same are not necessary to an 
understanding of this appeal. 

Upon hearing at October Civil Term, 1941, it being made to appear 
that all members of Vance County Board of Health were personally 
served with summons in this action, and have filed no pleading, time for 
which has expired, the court finds, briefly stated, these facts: 

1. That on 2 April, 1937, plaintiff suffered injury by accident, arising 
out of and within course of his employment by the Vance County Board 
of Health, for which award as described was granted by the PTorth Caro- 
h a  Industrial Commission. 

2. That the award was duly docketed in office oE Clerk of Superior 
Court of Vance County, and the Board of Health of said county has 
refused to pay same. 

3. That the award is proper, that no appeal has been taken therefrom 
and that Vance County Board of Health is liable and responsible for and 
ought to pay the full payment thereof. 

Thereupon the court adjudged that plaintiff is entitled to a writ of 
m a n d a m u s  against the defendants, S. B. Rogers, Chairman; H. T. 
Powell, E. 31. Rollins, Dr. R. T. Upchurch, Dr. H. H. Bass. Jr . ,  and 
Dr. I. H. Hoyle, composing and being the Vanw County Board of 
Health, commanding them to pay to plaintiff, or to his attorneys, on or 
before 10 Pu'ovember, 1941, the full sum of the said award, and ordered 
that such writ be served upon them by the sheriff O F  Vance County. 

Said defendants appeal therefrom to Supreme Court and assign error. 

Gholson CE Gholson nnd T h o m a s  Rufjin for plainti ,q,  appellee. 
Ircirle B. W a f k i n s  for de fendan fs ,  appellants.  

WIKBORKE, J. I t  is well settled in this State that ";l.fandamus lies 
only to compel a party to do that which it is his duty to do without it. 
I t  confers no new authority. The party seeking the writ must have a 
clear legal right to demand it, and the parties to be coerced must be 
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under legal obligation to perform the act sought to be enforced." Per- 
son t). Doughton,  186 N. C., 723, 120 S. E., 481; U7hite v. Comrs. o f  
J o h n r f o n  C o u n f y ,  217 N. C., 329, 7 S. E. ( M ) ,  825, and cases there cited. 

-1pplying these principles to the facts alleged in the complaint and 
found by the court, we are of opinion that plaintiff fails to show clear 
legal right to mandamus .  

I n  the first place, i t  is not alleged ant3 found as a fact that  a j udp len t  
has been rendered on the award of the North Carolina Industrial Corn- 
mission. 

The  rights and remedies granted under the North Carolina Workmen's 
Compensation *\ct to an employee where he and his employer, respw- 
tirely, have accepted the provisions of the act to pay and accept com- 
pensation on account of personal injury or death by accident are exclu- 
sire, and exclude all other remedies. P. L. 1929, ch. 120, sec. 11. 
Brigh t  v. .Motor Lines, 212 3. C., 384, 193 S. E., 391; T s c h ~ i l l e r  v. 
Weaci?lg co., 214 N. C., 449, 199 S. E., 623. 

And while under the Act an  award of the Industrial  Con~niission. if 
not reviewed in due time, ser. 58, or upon such review, sec. 59, is con- 
clusive and binding as to all questions of fact, see. 60, the procedure 
prescribed for the enforcement of the award, set forth in sec. 61, in so 
f a r  as pertinent to case in hand, is that  any party in interest may file 
in Superior Court of the county in which the in jury  occurred a certified 
copy of an  award of the Commission unappealed from, whereupon said 
court shall render judgment in accordance therewith and notify the 
parties. I t  is further provided that  such judgment shall ha re  the same 
effect, and all proceedings in relation thereto shall thereafter be the 
same as though judgment had been rendered in a w i t  duly heard a n d  
determined by said court. This is the only method prescribed for the 
enforcement of an  award of the Industrial Commission. 

Whether the rendition of such judgment by the Superior Court be 
mandatory, as appears to be the rule in the Commonwealth of Virginia, 
Richmond Cedar I.VorX,s c. Harper ,  129 Va., 181, 106 S. E., 516, and 
Parrigen v. L o ~ g ,  145 Va., 637, 134 S. E., 562, or a judicial act, as the 
rule appears to be in the State of Illinois, Fico I * .  Induafr lol  ( ' o r n n l i u l o ~ i .  
353 Ill., 74, 186 K. E., 605, and in  the Commonwealth of AIassachusetts, 
I n  re Employers  Liabi l i ty  dssuranre Corporation, 215 Mass., 497, 108 
N. E., 697, an  award is not enforceable by execution or other process 
until judgment is entered thereon as provided and in the court designated 
in the Act. 71 C. J., 1425, Workmeil's Compensation Act, rec. 1375. 
See, also, O r c n  v.  Swift (e. Co., 330 Mo., 860, 51 S. W. (2d),  59. 

Mandamus  as sought in this action may be considered the equivalent 
of execution, Hear v. Comrs., 124 N. C., 204, 32 S. E., 558; W i f h e r s  21. 
C'omrs., 163 N. C., 341, 79 S. E., 615; Casual ty  Co. v. Comrs.  of Saluda,  
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214 N. C., 235, 199 S. E., 7 ;  D r y  v. Drainage Conzrs., 218 N .  C., 356, 
1 1  S. E. (2d),  143, and there must be a judgment upon which to  predi- 
cate it. 

I n  the second place the complaint negatives the existence of available 
funds with which to pay the award of compensation. 

The failure to allege and prove that  there are available funds to pay 
plaintiff's claim goes to the very root of this proceeding. Hence, if 
there are no funds available with which to pay plaintiff's award, a writ 
of mandnmus would not issue to require the Board of Health to do an  
impossible act. See Woodcock v. Board of Educaticn (Utah) ,  187 Pac., 
181, 10 A. L. R., 181, wherein the Supreme Court of Utah, speaking to 
a11 analogous factual situation, expresses the principle in this manner:  
"While i t  is true that  a public officer or board may by mandamus be 
coerced to pay a particular claim, yet it is also true that, in order to 
obtain a peremptory writ of mandate to require an  officer or board to 
pay public funds, it  must be alleged, and, if denied, proved, that  such 
officer or board has funds with which to pay that  particular claim. To 
that  effect are all the authorities," citing cases. 

The general rule is that  county boards of health and other administra- 
tive agencies, being creatures of statute, have only such powers as are 
conferred upon them by statute, either expressly or by necessary impli- 
cation. 25 Am. Jur. ,  289-293, i n  Health, secs. 5-11. 

I n  this State the creation of county boards of health is authorized, 
and their powers and duties are defined and set forth by statute, secs. 
7064 to 7075, as amended, parts of ch. 118 of the Consolidated Statutes 
of Xor th  Carolina which pertains to the administration of public health 
laws of the State. I t  is provided in C. S., 7065, that  the county board 
of health shall have immediate care and responsibility of the health 
interest of the county, and make such rules and regulatioiis, pay such 
bills and salary and impose such penalties as in their judgment may be 
necessary to protect and advance the public health, Eut that  all expendi- 
tures, before being paid, shall be approved by the Board of County Com- 
missioners. IIalford I;. Senter et al., 169 N. C., 546, 86 S. E., 525. N o  
power to tax is given. Xerertheless, the statute indicates that a county 
board of health is a subordinate governmental agelrcy (referred to by 
IloX.e, ,I., in case of Board of H e a l f l ~  1.. C'omrs., 173 21'. C., 250, 9 1  S. E., 
1019, as a public clz~nsi-corporatioII), which of necessity must d e r i ~ e  
funds either from the State or county, or both, with which to pay salaries 
or other expenditures required in  carrying on the health program of 
tho State. 

Thus, while holding, as me do, that  t h ~  required allegations in respect 
to arailable funds are lacking, i t  must be understood that  we are not 
holding that  a countg board of health may not be required to put in 
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motion such legal machinery as  i t  m a y  h a r e  f o r  obtaining, and  to obtain 
f r o m  authorized sources funds  with which to pay a n  award of compen- 
sation to  i t s  employee injured by accident ar is ing out of and  i n  the 
course of his employment. C f .  TT'oodcock 2%. Board o f  E d u c a t ~ o n ,  s?rl,ra. 
I n  this connection, while the question is not now l)reacnted, what  is 

"employer," or "employee" within the  meaning of the 
N o r t h  Carol ina Workmen's Compensation Act, P. L. 1929, ch. 120, see. 
2 ( a )  ( b )  a n d  (c ) ,  m a y  be of concern in determining fu ture  procedure. 

F o r  the  reasons stated the judgment below is  
Reversed. 

RlATTIE R T S U J I  I-. TIIE FIDELITY BASK O F  I$LTI~H.11\1. S. ('.. .4Yl)  

I,EOS TV. POWELI,. , ~ I I L I I K I S T R ~ ~ ~ R  O F  TI IE  E S T A ~ T  OF .IO.iSS.k IdI':AITII- 
ERS. DECEASED. 

(Piled 18 Jlnreh, 1042.) 

1. Appeal and Error 5 39- 
A new trial will he granted only for ~~rejutlici:ll or Ilnrmful error. 

2. Gifts 5 4- 

Thr escentinlq of a gift cccttscc n i o r t ~ s  are :I gift mntle ill t3spectallc.y of 
dent11 to take effect only upon the ( 1 ~ 1 t h  of tlie donor from the c3\ri~tiil# 
disorder, and delivery of tlie gift by the donor. 

3. Same-Evidence held sufficient to be submitted to jury on question of 
donor's delivery of gift. 

The e~itlence in this case tended to show t11:lt intcstnte ct~llcd plaintiff 
to her bedside, directed plaintiff to get her poc~l;rtl)ooli. which cwnt:~i~rcd 
certain keys. and n tin hos, that intestate put the keys in 1,l:liutiff's Iit111tls 
and told her not to let nnyolle else l i n ~ e  them, that i~itestnte. \vith the 110s 
resting 011 her lap, nnmrd the contents of the box : ~ n d  told plaintiff "rrer3-- 
thing in this bos is yours and this key unloc*lts this 110s." instrllcted plain- 
tiff "tnke tlle bos ant1 plit i t  up" or "put it  hack il l  the closet." :a l~ t l  told 
scvc~r:~l 13-it~iesses tlint she had given 1)l:iintiff crc~rytl~ing. I f c l d :  'Nlo 
eridence is snfficient to 11e snl~mitted t o  the jnry on  t h e  qnrstiol~ of i u t ~ w  
t:i te's d c l i r e r ~  of a e n r i ~ g ? ;  acconnt eridel~ced b y  :I b:ink book c.c~~lt:li~ied in 
thc tin box. 

.ZPPEAL by defendant Leon W. Powell, Administrator  of the  Es ta te  
of J o a n n a  Leathers, deceased, f r o m  E r u ' ~ n ,  S I I ~ C L ( I I  Judge ,  a t  J u l y -  
August Term,  1041, of D r ~ r r a ~ r .  

T h i s  case mas bcfore this Cour t  on tlie queqtion of proper  pleadings 
a t  the F a l l  T e r m ,  1940. Bynzini 1 % .  Bank, r e l ~ o r f e d  i n  219 N. C., 109, 
1 2  S. E. ( 2 d ) ,  898. 

J o a n n a  Leathers, a widow, 70-odd years  of age, died intestate i n  D u r -  
ham County on II, September, 1930. S h e  had n o  lineal descendants. 
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She left surviving her certain collateral kin. Matlie Bynum, the plain- 
tiff, wife of Will Bynum, is 43 years of age and was born to Zilphia 
Sears, a niece of Frank Leathers, in the home of Frank and Joanna 
Leathers. Two weeks after plaintiff's birth Zilphia Sears left her child 
with Frank and Joanna Leathers, who reared her. Plaintiff's name was 
changed to Mattie Leathers and she was grown before she knew that she 
was not the child of Frank and Joanna Leathers. She was supported 
and educated by them a d  treated by them as their child until her mar- 
riage in 1916. After plaintiff's marriage she and her husband went 
North to live. .It the request of Frank Leathers she and her husband 
returned to Durham in 1931 and lived in the home of Frank and Joanna 
Leathers until the death of both of  then^. Frank Leathers died in Febru- 
ary, 1932 and in his will he made certain provisions for the plaintiff 
and referred to her as his adopted daughter. The plaintiff, however, 
was never legally adopted by Frank and Joanna Leathers. 

Prior to the death of Joanna Leathers she had a savings account in 
the Fidelity Bank of Durham, X. C., in the amount of approximately 
$10,000.00. This sayings account was represented by Savings Bank 
Book Xo. 3375. The plaintiff claims these funds by reason of an alleged 
gift causa mortis. The defendant, Fidelity Bank of Durham, is merely 
a stakeholder and has no interest in this controversy. 

Plaintiff introduced evidence tending to prove her allegations of a 
gift causa mortis of the funds held by the defendant, Fidelity Bank of 
Durham, represented by the Savings Bank Book KO. 3375, issued by 
the bank to Joanna Leathers. 

Defendant Leon W. Powell, administrator of the estate of Joanna 
Leathers, filed an answer and denied the material allegations of the 
complaint, and by way of further answer and defense, cross-complaint 
and cross-action, alleged the plaintiff was not eniitled to any of the 
property belonging to the estate of Joanna Leathers; further alleging 
that the plaintiff wrongfully and unlawfully took possession of an auto- 
mobile, household goods and kitchen furniture, jewelry, personal effects 
and other personal property of an alleged value of $2,000.00, owned 
by Joanna Leathers at  the time of her death; and that if plaintiff ob- 
tained possession of any property of Joanna Leathers, deceased, it was 
by wrongful, coercive, improper and unlawful means and as a direct 
result of undue influence exerted by the said Mattie Bynum upon her. 

The court submitted the following issues: 
"1. Did the deceased, Joanna Leathers, during her lifetime give the 

savings bank deposit in controversy to the plaintiff, Mattie Bynum, as 
a gift causn mortis, as alleged in the complaint ? Ans~ver : 'Yes.' 

"2. I f  so, was the alleged gift of such savings bank deposit procured 
by undue influence exercised upon the decedent, Joanna Leathers, by 
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the plaintiff, Mattie Bynum, as alleged in the answer? Answer: 'No.' 
"3. Did the plaintiff, Mattie Bynum, convert to her own use house- 

hold goods and  ares belonging to the decedent, Joanna Leathers, as  
alleged in  the answer ? Answer : 'Yes.' 

"4. I f  so, what was the market value of such household goods arid 
wares a t  the time of such conversion? Answer : '$350.00.' " 

From the judgment on verdict defendant Leon W. Powell, adminis- 
trator of the estate of Joanna Leathers, deceased, appealed to the Su- 
preme Court and assigns error. 

Fred C. Owen, John D. 1CfcConnpll and Victor IS. Bryanf  for plaintiff. 
Hedrick CG Hall, C. V .  Jones and R. 41. Gantt for defendant L ~ o n  W .  

Powell, administrator. 

DENNY, J. We have examined the exceptions to the admission of wi- 
dence. I n  some instances evidence of like import was admitted v-ithout 
objection. I n  other instances the evidence was not such as would likely 
affect materially tlie results of the trial. On the record a i  a whole t11e.e 
exceptions fai l  to point to prejudicial or harmful error. Neither can 
the exceptions to his Honor's charge be sustained. 

The only serious question for our consideration is  as to the sufficiency 
of the evidence on the question of delivery. 

The  essentials of a gift causa mortis are set forth in  Mordecai's Law 
Lectures, Vol. 2, at p. 1285, as follows: "There are tlircr eesrntials to  
such a g i f t :  (1)  The gift must be with the view to the donor's death;  
(2)  it must be conditioned to take effect only upon the death of the donor 
by his existing disorder; ( 3 )  there must he a delirery of the subject of 
tlie donation." 

The appellant concedes that the plaintiff offered sufficient evidence 
to meet the 1st and 2nd essential requirements to eqtablish a gif t  causa 
mortis. Therefore we must consider the evidence offered to prove the 
3rd essential requirement of a gift causa morfis ,  namely, the delirery 
of tho alleged gift. 

Mary  Johnson testified that  she was in  the homc of Joanna Leathers 
late in the afternoon tlie day before Joanna went to the hospital, where 
she died seven or eight days latcr. That  Joanna told her she was going 
to the hospital. That  while she wa? t1it.re Joanna callrti Mattie Ugnunl 
into the room arid told her to sit down. That  Joanna Leathers I n s  
propped up in bed. That  Joanna Leathers said:  "Mattie, I have some- 
thing to tell you." Mattie said:  '(Yes, Ma'am," aud Joanna said:  "I 
have made up my mind to go to thc hospital," and Mattie said:  "You 
have, Mamma?" and Joanna said:  "Yes, I am going, but I am not 
coming back the way I am going." 



3.04 I N  THE SUPRE:ME COURT. 1221 

This witness further testified that  Joanna Leathers then directed 
Mattie to get her pocketbook, which contained certain keys. That  upon 
delivery of the pocketbook Joanna took out a bunch of keys and said, 
"Nattie, these are  your keys, don't you give these keys to nobody, don't 
you let nobody have them." Mattie B,vnum was instructed in  the pres- 
ence of the witness to get a t in lock box out of the closet i n  the room 
which Joanna Leathers then occupied. The box mas placed on Joanna's 
lap and while the box was resting on her lap Joanna said:  "Mattie, 
werything in this box is yours and this key unlockf, this box and in this 
box it is  that  little box you sent to Pa, in that  box is  a little wooden 
box, the deed is i n  that, and in  the box you sent to I'a, the big bank book 
and the little bank book is in there." The keys were placed in  Xat t ie  
Eynum's hand by Joa imi  Lwthers,  Joanna still held the box on her 
I n p  when another neighbor, Estelle Cameron, came into the bedroom. 
Joanna told her of her plans to go to the hospital and stated that she 
had given Mattie her keys and that  "Everything in that box is Mattie's." 
She then again described what was in the box. .Ibout that  time Dr.  
Bowles rang the doorbell. According to this witness, Joanna said in a 
low tone, "Mattie, take the box and wrap it u p  and put it back in  the 
closet." 

Estelle Cameron testified that  Joanna said:  "Take the box and put 
i t  up.'' 

Dr .  F. N. Bowles testified that  Joanna said on this particular occa- 
sion that  she had decided she would go to the hospital and that  "She 
wanted me to  look after her and not to worry about my money, that  she 
had given all of her things to Mattie and that  hlattie would see that  I 
got paid." That  Xat t ie  had some keys but that  he did not see the box. 

One of the leading cases in  this State on the s~lbject of gifts causa 
mortis is Xewmun C. Bosf, 1 2 2  N. C., 524, 29 S. E., 848. In that  case 
the donor ga l e  the donee certain keys and said : T h a t  is in this house 
is yours," and a t  another time "What property is  i n  this house is yours." 
d bureau in  which was found a life insurance policy after the death of 
the donor mas present i n  the room when the keys were handed to the 
donee. The Court said in that  opinion: "It being claimed and admitted 
that the life insurance policy was prestlnt in the bureau drawer in the 
room where i t  is claimed the gift was made, and being capable of actual 
manual delivery, we are of the opinion tha t  the title to the insurance 
policy did not pass to the plaintiff, but remained the property of the 
intestate of the defendant. But  we are of the opinion that the bureau 
and any other article of furniture, locked and unlocked by any of the 
keys given to the plaintiff, did pass and she became the owner thereof. 
This  is upon the ground that  while these articles were present, from 
their size and weight they were incapable of actual manual delivery, 
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and that  the delivery of the keys was a constructive delivery of these 
articles, equivalent to an  actual delivery if thc articles had hcen capable 
of manual delivery." Also: "The safe and box, in Thomas c. Leulis, 
supra ( 3 7  Am. St. Reports, 878), were not present, so that  the contents 
could not have been taken out and delivered to the donee by the donor. 
The ordinary uLe of a stand of bureaus iq not for the purpose of holding 
and securing such things as a life insurance policy, though they may 
be o f tm used for that purpose, while a safe and box deposited in the 
vault of a hank arc.. -1 bureau is an article of liou~eholil furniture, u ~ d  
for domestic purposes, and generally belongs to the ladies' department 
of thc household government, ~ ~ h i l e  the safe and hos in T1zomos I * .  L ~ l e v i s  
are not. The bureau itself, mentioned in this case, was such property 
as would hc \-aluahle to the r)laintiff." 

As stated in the abore caw, a bureau drawer is not ordinarily used 
for the purpose of holding valuable papers, but small tin lock boxes are, 
in fact they are used primarily for that  purpose. The delivery of a lock 
box and the keys thereto by a donor to a donee, together with a recital 
of the contents of the box and the statement that  "Erervthing in this - 
110s is yours." wo111d constitute delirery of tlie contents of tlie box, as 
required h r  the ileriqio~~s of this Court. ,I iliscn~sion of tlie many r a w  
citkd in the very thorough and able briefs filed by the attorneys for the 
respective parties in this action we deem unnecessary. Whether or not 
there was a delivery by Joanna Leathers to Mattie Bynum of the Sav- 
ings Bank nook S o .  3375, issued by the Fidelity Bank of Durham to 
Joanna Leathers, which book was contained in the t in Iock box, was a 
proper question to be s u b m i t t ~ d  to the jury. 

Again, in Sewman v. Rost, supra, the Court in discussing a gift of 
certain furniture to the plaintiff, as a gift inter vivos, said:  "The inten- 
tion to give this property is shown hy a number of witnesses and con- 
tradicted by none. The only debatahlc grountl is a i  to tlie sufficiency 
of the delivery. But  when we recall the express terms in which he re- 
peatedly declared that  it was hers;  tliat he had bought it for her and had 
given i t  to her ;  that  i t  was placed in h r r  private chamber, her bedroom, 
nlic,ic. n.c mutt suppo,ie tliat ~ h c  , l~ad  the rntire usc and control of thc 
same. i t  would seem that this was sufficient to constitute a delirerv. 
There was no e r idcnc~ ,  that vr reniembcr, tli-puting the<? fact<. But ;f 
there was, the jury 11a1 c found for the plaintiff, upon sufficient evidence 
a t  least to go to the jury. ns to this gift and its delivery." And "It is 
held that the la\\ of t lc l i~cry  i11 thi. Statc is the Parile in gift< 7nfi.r I 1 1  ( 1 3  

and ca21sa morf is." 
TTTe think the plaintiff offered sufficient evidence on the question of 

the delivery of the keys to the lock box, the lock box and its contents to 
the plaintiff, to go to the jury on the question of the delivery of the 



I X  THE SUPREME COURT. 

savings bank deposit i n  controversy, represented by a savings account 
book i n  t h e  lock box. The jury found  f o r  t h e  plaintiff a s  t o  the  gift and  
its delivery. T h e  other exceptions a r e  not of sufficknt mer i t  t o  dis turb 
the  verdict of the  lower court.  

I n  t h e  t r i a l  below we find 
N o  error. 

KATIE LEE DEJIAI, ADMIKISTRATRIX OF THE ESTATE OF JESSE R. LEE, SR., 
DECEASED, v. FLONNIE hf. TART A K D  MRS. IONAH WILSON, E X E C U ~  
TRIX OF JESSE F, WILSON, TRUSTEE, DECEASED. 

(Filed 18 March, 1942.) 

1. Limitation of Actions 12a- 
Notation of part payment entered on a note by the payee after the note 

has become barred by the statute of limitations is incompetent as  a self- 
serving declaration; but such notation made prior to the bar of the statute 
is  competent as  a declaration against interest. However, entry of the 
date by the payee is no evidence that the notation was made prior to the 
bar of the statute, but such fact must be estab1ishet:l by evidence aliuwde,  
and in the absence of evidence a l i l t nde  it is insufficient as  a matter of law. 

Part  payment operating to s tar t  the running of the statute of limitn- 
tions anew against the right of action to foreclose :1 mortgage or deed of 
trust, C. S., 437 ( 3 ) ,  is any payment on the debt rwcnred by the instru- 
ment, and the action to foreclose is not barred within ten years from such 
payment notwithstanding that the part payment is applied to only one of 
the notes secured, resulting in the bar of the statute as  to an action on 
the other note. 

3. Limitation of Actions § 1- 
Our statutes of limitation generally limit the time within which actions 

may be brought, and thus operate upon the remedy but do not tlcstroy 
the right. 

4. Same- 
Trustor made part payment on one of the notes s e c ~ ~ r e d  hy the d e ~ d  of 

trust, and an action to foreclose the deed of trust was instituted within 
ten years thereafter. Held:  Althongh an action on the note not credited 
with part payment was barred, the debt evidenced thereby was not  de- 
stroyed, and the proceeds of sale may be lawfnlly applied to the entire 
balance of the debt secured by the deed of trust, incalutli~~g that evidenced 
by the barred note. 

APPEALS of plaintiff a n d  defendant  Flonnie &I. T a r t  f rom Grady, 
Emergency Judge,  a t  September-October Term,  1911, of HARKETT. 
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On 14  January,  1928, the defendant Tar t  executed to Jesse B. Lee, Sr., 
plaintiff's intestate, a deed of trust conveying the lands therein described 
in security for the payment of a debt of $2,000.00. The defendant a t  
the same time executed to the plaintiff's intestate two promissory notes 
in the sum of $1,000.00 each, bearing interest from date, due respectively 
13 l p r i l ,  1928, and 1s December, 1928, which are recited in the deed 
of trust. 

Alleging failure to pay the notes, and hence breach of the conditions 
of the trust, the plaintiff, administratrix of the mortgagee who had mean- 
time died, brought this action to recover on the notcs and f o r ~ c ~ l o ~ c .  thc  
mortgage. Sui t  was instituted 6 March, 1941. 

The defendants admitted the execution of tlie notes and mortgage, 
pleadcd partial payment of the note due 13  April, 1928, and pleaded the 
statute of limitations on the note maturing 15 December, 1928. 

The jury found with the defendants as to the note maturing 13 April, 
1928, and no controversy respecting i t  is involved in the appeal. 

On the note due 1.5 December, 1928, there appears the following entry 
of credit, in the handwriting of the now decedent payee: "Paid on this 
note $2.50 April 20, 1938." 

Being of opinion that  the endorsement u a s  not sufficient, as  there was 
no evidence aliunde to support it  in any aspect, the judge gaye the jury 
a peremptory instruction to find the issue relating to the bar of the 
statute in faror  of defendants and denied recovery on the note. The  
form of the instruction is, i n  hnc vice, immaterial. Upon instruction 
the jury found the action to forecloce the mortgage not b a r d  by the 
statute of 1imitatio11.i. Judgment of forrclosure followed, with provision 
that  the proceeds of sale be applied, as necessary, in satisfaction of the 
whole debt, including that  evidenced by the $1,000.00 note barred by the 
statute. The amount clue on this note, ni thout application of the itatnte 
of Iimitationq, was ascertaincd by the ~ e r d i c t .  

The plaintiff appealed, assigning as error the instruction given to the 
jury to find that  the note due 15 December, 1928, was barred by the 
statute, and refusal of recovery thereupon in the judgment, supporting 
these objections by formal exceptions to the instruction, to the refusal 
to set aside the verdict on the appropriate issue,, and to the signing of 
the judgment which does not specifically decree recovery on the note. 

Defendant Ta r t  appealed, assiguing as error the signing of the judg- 
ment authorizing tlie sale of the lands and the application of the pro- 
ceed. to the barred note, or  the debt evidenced thereby. The defendant 
remained in possession of the lands and was in such possession at the 
commencement of this action. 

The appeals are more conreniently considered together. 
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J .  A. JfcLeod for plaintif. 
I .  R. Williams for defendant. 

SEAWELL, J. The appeals of plaintiff and defendant present two 
main questions: ( a )  whether the note due 15 December, 1928, was barred 
by the statute of limitations as a matter of judicial determination, and 
(b)  whether, upon foreclosure of the deed of trust, the proceeds of the 
sale may be lawfully applied to the debt evidenced b-y the barred note. 

(1 )  The first question depends upon the effect of ;he purported credit 
endorsement on the note maturing 15 December, 1928. 

Much the greater weight of authority of decided oases is to the effect 
that  a credit endorsement in the handwriting of the payee made upon 
a promissory note is competent in evidence of the fact of the payment 
when supported by evidence aliunde t ha t , t he  endomement was actually 
made before the bar of the statute fell. Anno., 59 A. L. R., 905. This 
is put  upon the ground that  the credit, by reason of the fact that  i t  
diminishes the amount due upon the noie, is in the nature of a declara- 
tion against interest. Goddard v. 1T7illiamson, 72 190.. 131 ; TT'ilson v. 
Pope, 37 Barb. ( N .  Y.), 321; 1Villiams v. Alexander, 51 S. C., 137; 
dddams v. Seifzinger, 1 Watts 8: S. (N. Y.) ,  243. The holding is other- 
wise as to such an  endorsement made after the bay of the statute has 
become complete, since the endorsement mould be otlviously in the cate- 
gory of a self-serving declaration. Smith v. Simms, 9 Ga., 418; Young 
1 ) .  Alford, 118 N.  C., 215, 23 S. E., 973; Bond v. Wilson, 129 S. C., 
387, 40 S. E., 182; Concklin v. Pearson, 30 S .  C .  L. ( 1  Rich.), 391. 
Our  own Court has long been committed to the majority riew. Williams 
V .  Alexander, supra; 'Cl'oodhouse v.  Simmons, 73 X. C., 30;  Grant v.  
Burgwyn, 84 N.  C., 560; White v. Beaman, 85 S. C., 3 ;  Young v.  Alford, 
supra; Bond v. Wilson, supra. The fact that  the entry itself bears date 
within the statutory period, without evidence aliunde that  the endorse- 
ment was actually so made, is not accepted as evidenc,e of the date of the 
endorsement. Goddard v. Williamson, supra; Granl v. Burgzcyn, supra; 
.Mills v. Davis, 113 N. Y., 243, 21 N. E., 68. 

The  credit of a relatively insignificant amount or a large obligation, 
close to the time at which thc bar of the statute woul(l become complc t~ ,  
is looked upon with suspicion, Chambers v. TYalksr, 38 S .  C. L. (4  
Rich.), 548; llferchants & P. A-at'l Bank v. Hunt, 113 S .  C., 394, 102 
S. E., 720, and presents a circumstance which challenges the soundness 
of the ruling. But  it is still within the range of minor tolerances which 
are often the price of a rule intended to be of general service. Our  
courts, while agreeable to the admission of endorsements as evidence of 
payment, when supported by proper widence aliunde, have not yet 
adopted the view that  such evidence, w h m  admitted, is given a presump- 
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t ire effect in the sense that  it is in law a prima facie establishment of the 
fact of payment; and the best considered cases in  other jurisdictior~s 
regard it as a matter for the jury. Brown v. Hutchings, 14 Ark., 83;  
h'mifh v. Sirrzms, supra ( 9  Ga., 418) ; Wheeler v. Robinson, 50 N. H., 
303; TVard v. Hoag,  78 App. Div., 510, 79 N.  Y. Supp., 706; J1ills v .  
Davis, supra (113 N.  Y., 243, 21 N. E., 68 ) ;  Young  v. Alford, supra 
(118 N. C., 215, 23 S. E., 973). 

I n  the case a t  bar i t  is not necessary to pass upon the legal effect of 
the endorsement as evidence of payment, since there is in the record no 
evidence aliunde as to when the endorsement was made. The court below 
was therefore justified in holding as a matter of law that the note hat1 
been barred by the statute when the present action was instituted. 

(2 )  Under C. S., 437 (3 ) ,  an action for the foreclosure of a mortgage 
or deed of trust is barred unless begun "within ten years after the for- 
feiture of the mortgage, or after the power of sale became absolute, or 
within ten Fears after the last payment on the same." Of significance 
in the case a t  bar is the expression "within ten years after the last pay- 
ment on the same.'' 

I t  is admitted that  on 21 March, 1931, a payment of $725.83 was 
made upon the note maturing 13  ,!pril, 1928, or at least ~ i t h i n  ten gears 
from the maturi ty of the said note. Although this payment was allo- 
cated to one of the notes in a series of two evidencing the entire in- - 
debtedness, the language employed in the subsection abore quoted-- 
C. S., 437 (3)-must be held to refer to any payment on the debt secured 
by the deed of trust, without regard to its subdivision into notes suitable 
to the convenience or necessities of the parties. I t  is only when we 
seek the forum of enforcement that a distinction arises, and that re1att.s 
to a distinction between causes of action rather than a difference in the 
nature of the secured debt. 

Unlike the older statutes which created a rebuttable presumption of 
payment, our present statute limits the time within which actions may 
be brought and thus operates upon the remedy and not the right. The 
bar of the statute 011 a sealed promissory note-C. S., 437 (2)-is of 
that  r l~aracter ,  and while it takes away the forum for the enforcenlent 
of the note, it  does not destrov the debt. See cases cited i n f ra .  

A mortgage or deed of trust which creates a lien upon lands and in 
effect iets them apart  in a trust for the payment of a debt with suitable 
provisions for sale and application of the proceeds is a separable specific 
agreement and raises an obligation with respect to both the debt and the 
lands riot comprehended in the promissory note given with respect to 
the same debt but is in addition thereto, and, i n  the absence of an agree- 
ment to the contrary, it  is independently enforceable. Capehart v. Det- 
tr ick,  91 K. C., 344, 352; Jfenzel v. f l in fon ,  132 N. C., 660, 44 S .  E., 
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385. T h e  equitable remedy of foreclosure a n d  execution of the  t rus t  is 
still available, although t h e  legal remedy of personal action on t h e  note 
is  barred. Lewis v .  McDowell, 88 N. C., 261;  Capehart v .  Deftrick,  
supra; Long v. Miller, 9 3  N.  C., 227;  Arrington 2). Rowland, 97 N .  C., 
127, 131, 1 S. E., 555; Overman v. Jackson, 104  N .  C., 4, 8, 1 0  S. E . ,  8 7 ;  
Woody v.' Jones, 113  N. C., 253, 1 8  S. E., 205; Will iams v. Kerr,  113  
N.  C., 306, 1 8  S. E., 501;  Taylor v. Hunt ,  118 N .  C., 168, 172, 24 S. E . ,  
359;  Hedriclc v. Byerly,  119 N. C., 420, 25 S. E., 1020;  Menzel v .  Hin-  
ton, supra; Jenkins v. Grifin, 175  N. C., 184, 186, 95 S. E . ,  166. I n  
Menzel v. Hinton,  supra, the  principle was applied to  the  power of saie, 
a l though action upon the mortgage might  be barred. T h i s  resulted i n  
the enactment of C. S., 2589, which prohibits the  execution of the power 
of sale when a mortgage or  deed of t rust  h a s  become barred. Spain v. 
Hines, 214 N .  C., 432, 434, 200 S. E., 25. 

T h e  exceptions disclose no e r ror  upon ei ther  the plaintiff's o r  the de- 
fendant 's appeal.  

N o  error. 

H. A. PARRIS v. H. G .  FISCIIER & COMPANY. 

(Filed 18 March, 1942.) 

1. Damages 8 la- 
In order to be entitled to compensatory damag:es plaintiff must show 

that  the damages claimed were the natural and probable result of the 
acts complained of, and show the amount of loss with reasonable certainty, 
which rule applies in actions in tort as well as  actions ex cowtractu. 

2. Same- 
Plaintiff gave his old therapeutic machine, which he contended was 

usable, in part payment of a new machine. The jury found that the new 
machine was worthless for the purpose for which it was sold. After 
plaintiff declined to make further payments, defendant, through its agent, 
repossessed the new machine in plaintiff's absence. Held: Plaintiff's evi- 
dence that he had several patients whom he was unable to treat and who 
left him, is insufficient to afford a basis for th11 award of su1)stnntinl 
damages to plaintiff for deprivation of the use of his machine. 

5. Same- 
Evidence that defendant, through its agent, peaceably repossessetl a 

therapeutic machine on which it  had a lien from the office of plaintiff in 
his absence, without injury to person or property, is insufficient to support 
the recovery of substantial damages for the contlrct of defendant's agent 
in removing the machine. 

4. Damages § 5- 
In proper instances punitive clnmnges may be awarded where only 

nominal damages are  recoverable. 
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5. Same- 
Evidence that defendant's agent went to plaintiff's house at a time when 

plaintiff was absent, and upon being informed that plaintiff was out of 
town, stated that plaintiff would understand, entered plaintiff's office and 
repossessed a therapeutic machine on which defendant had a lien, am1 
left a note advising plaintiff that he had waited to see him and that he 
had taken the machine, is held insufficient to show a willful and wanton 
disregard of plaintiff's rights necessary to support the submission of an 
issue as to punitive damages. 

6. Appeal and Error 5 39- 
TThere the verdict of the jury establishes that the acts complained of 

were committed by defendant's agent while acting in the scope of his 
employment, plaintiff's exception to the exclusion of certain letters ten- 
dered upon the issue, becomes immaterial. 

~ F F E A L  by plaintiff from Parker,  J., at  October Term, 1911, of 
XORTHABIPTON. N O  error. 

V .  D. Str ickland for plaintiff ,  appellant.  
E r i c  Sor f l ee t  for defendant ,  appellee. 

DEVIN, J. This case mas here a t  Spring Term, 1941, and is reported 
in 219 S. C., 292, 13  S. E. (2d),  540. The decision on that  appeal was 
confined to the question of service of process. The case comes to us now 
on plaintiff's appeal from an insufficient recovery. 

Plaintiff alleged and offered evidence tending to show that  he was 
induced by the false representations of defendant's agent to purchase a 
new short ware therapeutic machine for use in his practice as a phy- 
sician, and to g i re  in exchange and in part  payment his own therapeutic 
machine valued a t  $60. Fo r  the balance of the purchase price he ese- 
cuted a conditional sales agreement constituting a lien on the machine 
purchased. H e  alleged that  the new machine proved to be entirely 
worthless for his purposes, and he so notified the defendant and de- 
clined to make any payments thereon; that  some time thereafter while 
plaintiff and other members of his household were absent the defendant's 
agent, acting within the scope of his authority, wrongfully entered plain- 
tiff's office in the house where he lired and took therefrom the machine 
described in the conditional sales agreement. 

Plaintiff alleged that  on account of the deprivation of the use of his 
old machine, which he was induced to delirer to the defendant by false 
representations, as well as on account of the wrongful entry into his 
premises and removal of the machine purchased from defendant, he 
had been damaged in  the sum of one thousand dollars. He further 
alleged that  the conduct of d~fendant ' s  agent, in the manner in which 
the machine was taken, mas oppressive and characterized by wanton and 
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reckless disregard of plaintiff's rights, and that  by reason thereof he was 
entitled to recover punitive damages. 

I t  was established by the verdict that  the machine purchased from 
defendant mas worthless for the purposes for which i t  was sold, that the 
reasonable value of the plaintiff's old machine delivered to defendant 
was $60, and that  defendant's agent, a t  the time of the removal of the 
machine from plaintiff's house, was acting within the scopc of hi, ('.~i- 
ployment. The trial court charged the jury that  plaintiff mas only 
cmtitled to recover nominal damages, which "might consist of $3 or 
$4," and declined to submit an  issue as to  punitive damages. The  jury 
thercupon found that plaintiff was entitled to recover $60, the value of 
plaintiff's old machine, plus $4 nominal damages, and judgment was 
rendered accordingly. 

The  plaintiff assigns error in the ruling of the court below that  he  
was only entitled to recover nominal damages, and in the court's refusal 
to submit an issue as to punitive damages. 

We concur in the view of the trial judge that the evidence did not 
~ f f o r d  a substantial basis upon which the jury could award the plaintiff 
more than nominal damages for being deprived of the use of his machine. 
He was allowed the full value claimed therefor. I t  is a well settled rule 
that  before liability for consequential damages can be imposed up011 
one who has breached his contract of warranty in the sale or exchange 
of personal property, it  must be made to appear that  the damages claimed 
are the natural  and probable results of the breach, and such as can be 
ascertained with a reasonable degree of certainty. Reiger v. W o r t h ,  127 
N .  C., 230, 37 S. E., 217; i l lachine Co. v. Tobacco Co.,  141 N .  C., 284, 
53 S. E., 885; Sprout  v. R'ard, 181 N. C., 372, 107 S. E., 214; Brewing-  
t o n  v. Loughran,  183 K. C., 558, 112 S. E. ,  257; Chesson v. Container  
C'o., 215 Pu'. C., 112, 1 S. E. (2d) ,  357. Both the amount and the cause 
of the loss must be shown with reasonable certainty. .ATance v. Tel. Co., 
177 N. C., 313, 98 S. E. ,  838. The rule requiring reasonable certainty 
in the proof of damages applies in cases of tort. l o h n s o r ~  1 % .  K .  I?.. l h  1 

X. C., 101, 113 S. E., 606; Bowrn  1 % .  Kinrj. 146 N. C ' . ,  385. 59  S. I<.. 
1044; Johnson  v. R. R . ,  140 N .  C., 5'74, 53 S.  E., 362; Sledge v. R e i d ,  
73 S. C., 440. The plaintiff's eridence that  he had several patients 
whom he was unable to treat and who left him it insufficient to afford 
a basis for the ava rd  of substantial damages on this ground. 

S o r  is plaintiff in better position with respect to that  phase of his 
action based on the conduct of defendant's agent in removing the ma- 
chine from plaintiff's house. There was no evidence of any injury to 
person or property. S o  actual damages were suffered by reason of the 
entry into plaintiff's office and removal of the machine. S o  more than 
nominal damages werc8 recoverable on this ground. But plaintiff incistc 
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PARRIS 2'. E'ISCHER & Co. 
- 

he was entitled to have an  issue submitted to the jury as to punitive 
damages for the wrongful entry into his premises. The grounds upon 
which punitive damages may be allowed hare  been frequently stated by 
this Court. Ford z,. J f c d n n l l y ,  182 Pu'. C., 419, 109 S .  E., 81;  W o r t h y  
v. R n i g h t ,  210 N. C., 498, 187 S. E., '771; Hnirston v. Greyhound Gorp., 
220 N. C., 642. 

Moreover the decisions of this Court and of courts in other jurisdic- 
tions support the riem that in proper instances punitive damages may 
be awarded where only nominal damages are recoverable. W o r t h y  u.  
K~i , , ig lr f ,  s~~prcc;  W e b b  v. Tel. Co., 167 N. C., 483, 83 S. E., 568; Xaunders 
c. Gilberf ,  156 N .  C., 463-469, 72 S. E., 610; Pzircell v. R. R., 108 S. C., 
414, 12 S. E., 934; Tl'nrdmnn-Jusfice Mofors  CO. v. Petrie ,  39 F. ( 2 ) '  
512, 69 A. L. R., 648; 33 ,I. L. R.. 403; 81 A. L. R., 917; 15 d m .  Jur. ,  
707. H o v e ~ e r ,  an examination of the record in this case leads us to the 
conclusion that  the plaintiff's evidence did not justify an award of puni- 
tive damages. I t  is true there was evidence tending to show that  defend- 
ant's agcnt went to plaintiff's house a t  a time when he was absent, entered 
his office and repossessed the therapeutic machine on which defendant 
had a lien, leaving a note advising plaintiff that he had waited to see 
him, and that  he had taken the machine. The only witness who was 
present testified that  defendant'; agent inquired where plaintiff was, 
stating he wished to see him. Being informed that  plaintiff had gone 
to Rocky Mount, defendant's agent said plaintiff would understand what 
lie was doing, and that  he was leal-ing a note for him. Therru1,on the 
machine was removed. 

TVe are unable to find that this testimony constituted evidence of such 
a willful and wanton disregard of plaintiff's rights as to require the 
submission of an issue of punitire tlamagw. r p o n  similar facts it was 
so held in S a r r o n  c. C h e z ~ o l e f  ('o., 203 S. C., 307, 171 S. E., 93. See, 
also, Hinsor~ I . .  Srnifh, 118 N. C'.. 503, 24 S. E., 541. 

Plaintiff's exception to the ruling of the court in declining to pc~rlnit 
the introduction in evidrncr of certain letters becomes immaterial in 
view of thr  verdict that the ~r~acl i ine  n as rcmorecl by defendant'. agc~nt. 
and that the agent was actiug within the scope of his employment. The 
plaintiff recovered the I alue of his old machine which had been delivered 
to the defendant in part p q m e n t  for the new machine purchased. 

I n  the trial we find 
S o  error. 
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C. 0. STORY r. EDXA STORY. 

(Filed 18 March, 1942.) 

1. Paren t  and  Child 5 5- 
The father is primarily liable for the support of his child both before 

and after divorce, even where the custody of the child is awarded to the 
mother. 

2. Divorce 9 16- 
Upon institution of a divorce action the court acquires jurisdiction over 

any child born of the marriage and may hear and determine questions 
both as  to the custody and as  to the maintenance of such child either 
before or after final decree of divorce. C. S., 3664. 

8. Same- 
The inherent and statutory authority of the court to protect the inter- 

ests and provide for the welfare of infants cannot be affected by agrec- 
ment or consent judgment entered into by the child's parents in an action 
for divorce, and the court has jurisdiction to modify provisions for the 
support of a child of the marriage, even though such provisions are  stipu- 
lated in a consent order entered in the divorce aclion. 

4. Same: Judgments  9 24- 

In  the husband's action for absolute divorce, ail order was entered by 
consent awarding the custody of the child of the marriage and stipulating 
that the husband pay a certain amount monthly for the support of the 
wife and child, and that the cause be retained for further orders. There- 
after decree of absolute divorce was entered. Held: By the very terms of 
the agreement the court retained jurisdiction, and had authority, upon 
the wife's subsequent motion in the cause, to direct the husband to pay an 
increased amount for the support of the child alone. 

5. Divorce 5 16- 
The Superior Court has jurisdiction under C. S., 1664, to modify an 

order for the support of a child of the marriage entered in the husband's 
action for absolute divorce, and may do so upon the wife's motion in the 
cause made subsequent to the rendition of the decree of absolute divorce, 
C. S., 1665 and 1667 not being applicable. 

APPEAL by  plaintiff f r o m  Phillips, J., i n  Chamlwrs at Rutherfordton,  
N. C., 26 September, 1941. F r o m  POLK. Affirmed. 

Civil action f o r  divorce heard  on  motion i n  the cause f o r  a n  increased 
allowance f o r  the  support  of a n  i n f a n t  child of the  marr iage.  

O n  1 6  J u l y ,  1937, plaintiff instituted th i s  action f o r  divorce on t h e  
grounds of two years separation. In  his  complaint h e  alleged t h a t  one 
child was born of the  mar r iage  who was  then in t h e  custody of t h e  de- 
fendant ,  and  prayed the  court  t h a t  it ,  a f te r  due  inquiry,  "award t h e  
custody of said M a r y  Frances  S t o r y  either to  the plaintiff o r  the defend- 



N. C.] S P R I N G  TERM, 1942. 115 

ant," etc., and that the court "award such allowance for the support of 
said child as to the court may seem just and right, and within the means 
of the plaintiff to pay." The defendant answered and joined in the 
prayer that the court award the custody and provide for the maintenance 
of said infant. 

On 2 September, 1938, during the August Term, 1938, Polk Superior 
Court, Pless, J., entered an order by consent of the parties awarding 
the custody of said child to the defendant subject to certain stipulations 
therein contained and directed that the plaintiff pay into the office of 
the Clerk of the Superior Court of Polk County $25.00 per month to 
be paid by the clerk to the defendant "for the use and benefit, support 
and maintenance of herself and the offspring of the marriage of the 
parties, which said amount shall be in payment of all liability and re- 
sponsibility of the plaintiff to the defendant for said purpose." On 3 
September, 1938, during the same term, judgment of divorce absolute, 
on issues duly answered by the jury, was entered. 

Thereafter plaintiff made a motion in the cause for a modification of 
said order. This motion was heard 9 April, 1941, and the order was 
modified so as to award part time custody of said child to plaintiff and 
permit him to visit the child during the periods it was in the custody 
of the mother. 

On 11 August, 1941, defendant served notice on the plaintiff of a 
motion for further modification of said order. This motion came on 
to be heard before Phillips, J., 26 September, 1941, in chambers at 
Rutherfordton, N. C., at which time plaintiff likewise moved for a modi- 
fication thereof. Upon the hearing of this motion the judge below, after 
finding certain facts, awarded the permanent custody of the child to the 
defendant and ordered that the plaintiff pay into the office of the Clerk 
of the Superior Court of Polk County, '(for the use and benefit of said 
Mary Frances Story the sum of $35 per month." The plaintiff excepted 
and appealed. 

Massenburg, NcCown d? Arledge for plaintiff, appellant. 
C. 0. Ridings and Wade B. Matheny for defendant, appellee. 

BARKHILL, J. The only exception presented for consideration is the 
exception to the judgment. The plaintiff bottoms his assignment of 
error primarily upon the contention that the original order constituted 
a consent judgment of the parties and that by reason thereof it is not 
subject to modification by the court. 

I n  the consideration of this assignment it must be noted in the begin- 
ning that the original order expressly provided that "this cause is re- 
tained for further orders upon proper notice." I t  must be further noted 
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that while the original order provided that  the stipulated payments were 
to be made "for the use and benefit, support and maintenance" of the 
defendant and the child, the last order, from which the plaintiff ap- 
pealed, provided for payment for the support of the child only. 

The father is primarily liable for the support of' his child both before 
and after divorce, even where the custody of the child is a ~ ~ a r d e d  to the 
mother, Sanders v. Sanders, 167 N. C., 319, 83 S. E., 490. 

Upon the institution of a divorce action the court acquires jurisdiction 
over any child born of the marriage and may heal* and determine ques- 
tions both as to the custody and as to the maintenance of such child 
either before or after the final decree of divorce. C. S., 1664; Tyner v. 
Tyner, 206 N. C., 776, 175 S. E., 144; Sanders v. Sanders, supra. 

N o  agreement or contract between husband and wife mill serve to 
deprive the court of its inherent as well as statutory authority to protect 
the interests and provide for the welfare of infants. They may bind them- 
selves by separate agreement or by a consent judgment; I n  re Albertson, 
205 N. C., 742, 172 S. E., 411; Norria v. Patterson, 180 N .  C., 484, 105 
S. E., 25; Webster v. Webster, 213 W. C., 135, 195 S. E., 362; but they 
cannot thus withdraw children of the marriage from the  protective cus- 
tody of the court. I n  re Albertson, supra; Tyner I). Tyner, supra. The 
child is not a party to such agreement and the parents cannot contract 
away the jurisdiction of the court whicah is always alert in the discharge 
of its duty toward its wards-the children of the State whose personal 
or property interests require protection. Latta v. Trustees, 213 N .  C., 
462, 196 S. E. ,  862. I n  such case the welfare of the child is the para- 
mount consideration to which even parental love must yield, and the 
court will not suffer its authority in this regard to be either withdrawn 
or curtailed by any act of the parties. 

Hence, even if we accept the contention of the plaintiff that  the order 
constitutes a judgment by consent, the court below had full jurisdiction 
to hear the matter on the motion of the defendant and to make the order 
from which plaintiff appeals. 

Furthermore, the plaintiff consented that  the cause should be retained 
for further orders and decrees. H e  is bound by his own act. I t  does 
not now rest with him to challenge the authority of the court to modify 
the order i n  accord with the very terms of the asyeement as thus ex- 
pressed. 

A careful reading of Webster v. Wehster, supra, will disclose that  the 
opinion in  that  case is not out of accord with our present conclusion. 
Lentz v. Lentz, 193 K. C., 742, 138 8. E., 12, in so f a r  as i t  seems to 
conflict, is expressly overruled. 

Plaintiff contends that  the court was for a further reason without 
jurisdiction. H e  relies upon the  language of C. S., 1665, and C. S., 
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1667, as in t e rp re t ed  by t h i s  C o u r t  in Silver v. Silver, 220 N .  C., 191, a n d  
t h e  cases t h e r e i n  cited.  T h i s  con ten t ion  is w i t h o u t  m e r i t .  This is n o t  

a n  ac t ion  u n d e r  C. S., 1667.  The a u t h o r i t y  of the c o u r t  below res ts  i n  
t h e  l a n g u a g e  of C. S., 1664.  P l a in t i f f  r a i s ed  t h e  i ssue  i n  his complain t .  
T h e  p l e n a r y  ju r i sd i c t ion  of the c o u r t  w a s  t h e r e b y  invoked  a n d  w a s  p rop -  
e r l y  exercised.  

T h e  j u d g m e n t  below is 
Affirmed. 

STATE v. ARTHUR PATTOS,  J R .  

(Filed 1 8  March. 1042. ) 

1. Statutes # 9- 
0l)jection on the  ground tha t  tlie war ran t  charged defendant with the  

violation of a s ta tu te  which had been repealed is  untenable when i t  ap- 
Iwars t ha t  the  s ta tu te  upon which the warrant  was  drawn had I ~ r e n  
nmended by a n  ac t  which did not change the language tletining the offense 
Imt only chnnped provisions relating to the  counties in vh ich  the act  
should be applicable, and tha t  the s ta tu te  was apglicable to the  county in 
\vhic.h defentlnnt com~nittcd the acts ~ ~ r o s c r i l ~ ~ d  both before and nfter i t s  
amrndment.  C. S., 4310, a s  amended by d l .  258, Public T,aws 1941. 

2. Fires 5 4- 

I.:vidence tha t  the  county in nh ich  defendant negligently or willfully 
s tar ted  forest  fires was in charge of the Sta te  Forest  Service and flint 
therefore C. S., 4310, a s  amended by ch. 258, Puhlic Lav s 1941, was  al)pli- 
cable to the  county, dr feudant  having offered no evidence to t l ~ e  contrdr?,  
1 s  held sufficient, and defendant's exception I)ai;ed upon the amendment of 
the s ta tu te  cannot be sustained. 

3. Criniinal Law # 64- 

Whilr the  tr ial  juclgr has  tlie discretionary power to  change the sentcnce 
during tlie te rm,  \I b e r ~  i t  n lq~enrs  of record tha t  a f t e r  prayer for  jntlpnlrnt 
was  continued with tleferrdiint's consent. upon specified terms, the court. 
npon learning of tlefcntlant's intention to  appeal, s tn ick  tha t  jatlxmtwt 
out nntl imposed a jail seritmce, the cilnsc will 1)e remanded for rPientenw. 
sincr defendant 's  c\ercise of his right to  appeal, C. S ,  46.70, chonltl not 
ltrejudice h im in any manner. 

4. Criminal Law # 6 8 b  

Drfrndant ' s  consent to the t r r m s  npon n.1iich prayer for judpnlrnt is  
continued does not waive his r i sh t  to  iil~peal. 

APPEAL by d e f e n d a n t  f r o m  Phillips, J., a t  S e p t e m b e r  T e r m ,  1941, of 
XCDOWELL. R e m a n d e d .  
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The defendant was charged with willfully or neglgently setting woods 
on fire, in violation of C. S., 4310, as amended by rh. 258, Public Laws 
1941. 

The jury returned verdict of The defendant moved to set 
aside verdict and for new trial. The motion was denied and defendant 
excepted. Thereupon the following proceedings were had : "The court 
said:  'Gpon motion of the defendant and by his consent, prayer for 
judgment is continued for twelve months on condition defendant be of 
general good behaviour and that  he pay into the office of the Clerk of the 
Superior Court a fine of $25.00 and costs. I f  i t  is made to appear to the 
court that  the defendant has not been of general good behaviour and has 
violated any of the laws of the State, the Solicitor is directed to pray the 
judgment of the Court.' Counsel for defendant * 'May I make my 
appeal entries?' Thereupon Judge Phillips made the following state- 
ment : 'Strike the judgment out,' and dictated the following judgment : 
'That the defendant be confined in the common jail of McDowell Coulity 
for a term of ninety days,' and to which judgment the defendant 
promptly excepted and appealed to the Supreme Court of Xorth Caro- 
lina." 

Attorney-General Harry illcMul7un und Assistant Sttorneys-General 
Bruton and Patton for the State. 

Charles Hutchins for defendant. 

DEVIN, J. The defendant assigns as error certain rulings of the court 
below relating to the admission of testimony, but upon examination we 
find the exceptions without substantial merit. The motion for judgment 
as of nonsuit mas properly denied. 

The statute for violation of which this defendant was convicted, C. S., 
4310, was amended by ch. 238. Public Laws 1941, but the language 
defining the acts made unlawful, as charged in the warrant, was un- 
changed. The original statute applied only to XcDowell and certain 
other counties. The amendment made the provisions of the act state- 
wide, but applicable "only in those counties under the protection of the 
State Forest Service in its work of fire control." There was evidence 
tending to show that those in charge of the State Forest Serrice for the 
purpose of fire control nere  exercising their functions in the county 
within which fires nere  alleged to have been set out by the defendant, 
and that  this case was investigated and prosecuted as a duty imposed 
upon this agency of the State in McDowcll County. The defendant 
offered no evidence to the contrary. The exception based upon the 
amendment of the statute cannot be sustained. 

However, i t  appears from the record that after the trial judge had im- 
posed sentence that  the prayer for judgment be coniinued on condition 
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tha t  the defendant be of good behaviour and pay a fine of $25.00 and the 
costs, the defendant gave notice of appeal. Thereupon the judge ordered 
the previous judgment stricken out and imposed a sentence of ninety 
days in jail. 

While undoubtedly the presiding judge had the power to change his 
judgment a t  any time during the term in  his sound discretion (8. v. God- 
win, 210 N. C., 447, 187 S. E., 560), yet i t  seems here, under the circum- 
stances described in the record, the action of the judge was induced by 
the defendant's expression of his intention to appeal. This tended to 
impose a penalty upon the defendant's right of appeal and to affect the 
exercise of his right to do so. C. S., 4650; 8. v. Calcutt, 219 N .  C., 545, 
1 5  S. E. (2d),  9 ;  S. v. Burgess, 192 N. C., 668, 135 S.  E., 771. 

It may be noted that  in the same statute wherein provision was made 
for the organization of this Court, in 1818, i t  was declared that  appeals 
might be taken from the sentence or judgment of the Superior Court 
"in any cause of action, civil or criminal," thus establishing the policy, 
ever since adhered to, of unlimited right of appeal to the Supreme Court 
by any party aggrieved. This right ought not to be denied or abridged, 
nor should the attempt to exercise this right impose upon the defendant 
an  additional penalty or the enlargernewt of his sentence. Doubtless the 
trial judge felt impelled to change the sentence by the fact that  he under- 
stood the defendant had consented to the judgment first imposed. But  
the defendant's consent to the terms of the judgment did not constitute 
a waiver of his right of appeal for  errors to be assigned. The defendant 
mould have had the right to appeal even if he had pleaded guilty. I n  
8. 2). Calcutt, supra, the judgment, which was imposed after the defend- 
ant  in that  case had pleaded guilty, was held to affect his right of appeal 
and mas stricken out for that  reason. I n  the language of Chief Justice 
Stacy, "His appeal was allowed, and it is not to be supposed that  any 
penalty attached thereto or imposed as a recult thereof." 

I n  1lIeaders 1,. Thp  State, 96 Ga., 299, where the sentence was in- 
creased upon the defendant's giving notice of appeal, the Court said : 
"As a general rule, the judgments of a court are within its breast until 
the end of the term, and a sentence may be amended a t  any time during 
the term and before execution has begun (citing authorities). Rut  
while the court had a right to change the sentence a t  the time he did, i t  
was not proper to  change i t  because counsel for the accused gave notice 
of an intention to more for a (new) trial. The presumption is that  the 
sentence first imposed was in the opinion of the court a proper punish- 
ment for the offense, and no further reason for changing i t  appears from 
the record than that  stated in the bill of exceptions." 

I n  H u f  v. Huff,  73  W. Va., 330, a provision in  the judgment of the 
tr ial  court that the defendant should be penalized in case application 



I N  THE SUPRE:ME COURT. 

for appeal should be made was held to unduly restrain the right of 
appeal. I n  S.  v. Pallotti ,  119 Conn., 70, the sentence was modified to 
conform to the previously expressed intention of the court. I n  S. z. 
McLamb, 203 N. C., 442, 166 S. E., 507, the sentence first imposed was 
increased during the term and after notice of appeal had been given, 
but the record in  that  case discloses that  this was done on motion of the 
solicitor, upon notice to  the defendant, and after the hearing of addi- 
tional evidence as to the character of the defendan:. 

While in Sichols  v. U. S., 106 F., 672, upon facis similar to those in 
the case a t  bar, a different result obtained, the court there used this 
language: "The bill of exceptions does not show that  the first sentence 
Tvas set aside, and the second imposed, doubling the period of imprison- 
ment, because the defendant had declared his intention of appealing the 
case. A new sentence, with enhanced punishment, based upon such a 
reason, would be a flagrant violation of the rights of the defendant." 

We find no  error in the trial, but for the reason stated we think the 
sentence imposed should be stricken out and the case should be remanded 
for resentence, and i t  is so ordered. 

Remanded. 

MRS. MAT EDSA CARLASD, FRASIC LJTTREI,T,, HOWARD IJTTRELL, 
VIIIGIR'IA WRIGHT, CARROLL I,ITTREI.I,, WIVFRED ICERLEE, BY 
HIS NEXT ~ I E S D ,  MAY EDR'A CARLAND, v. CECIL ALLISOX. 

(Filed 18 March, 1942.) 

1. Insane Persons § 12- 
In an action to annul a deed on the ground that the grantor was men- 

tally incomwtent, plaintiffs may offer the deed in evidence in order to 
attack it. ' 

2. Same- 
In an action to annul a deed on the ground that  the grantor was men- 

tally incompetent, evidence of mental incapacity of the grantor nlone is 
suMcient to defeat tlefendallt's general motion to dismiss as of nonsuit. 

3. Same- 
nThere the jury finds that the grantor was mentally incapable of esecut- 

ing the deed attacked, evidence of defendant's long association with the 
grantor will support a further finding that the defendant hnd notier of 
the incapacity, whicll raises a presumption of fraud. 

4. Trial § 37- 
The issues to be submitted to the jury nre those raised by the pleadings 

and supported by the evidence. 
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5. Insane Persons § 1 2 -  
Where, in an action to annul n deed on the ground that grantor was 

mentally incompetent, defendant docs not allege the amount of considern- 
tion m i d  or pray its recovery, it is not error for the court to refuse to 
submit an issue as to the amount of consideration paid, defendant being 
fully protected by order of the court retaining the cause for xdjustment 
beheen  the parties as  to rents and refund of consideration. 

6. Same- 

In  an action to annul a deed on the ground that the grantor was me]]- 
tally incompetent, evidence of inadequacy of consideration is coml~ete~it to 
bc considered by the jury together n i t h  other facts and c i~cu~~ls tances  
adduced by the evidence in paqsinq up011 the ~ s s u e  of fraud ant1 u ~ ~ d u e  
influence, notnithstand~ny that the question of defcndnnt's right to lecoycr 
the consideration paid if the deed is canceled is reselvetl for later detel- 
~ninat io~i .  

'7. Same: Appeal and Error § 39-Charge construed as a whole held not 
to contain prejudicial error. 

In this action to annul a deed on the ground that the grantor was men- 
tally incompetent, the court charged the jury that the burden \ \as  upon 
plaintiff to show by the <renter neiglit of the er~dence that the grautor 
did not have mental capacity "to ilitelligcntly understand n h a t  he n n s  
doing." Immediately preceding this instruction the court defined "intelll- 
gent underst:lnding" as  embracing "mental capacity to understantl \ \hat 
property he is disposing of, tlie 11ercon to nhom he is conrejlng, the our- 
pose for which tlie disposition i ~ .  made and the nature and consequence 
of his a c t "  H e l d :  ('oilstruing the charge as  a \\hole it does not contain 
harmful or prejudicial eiror upon this point 

8. Insane Persons 3 1% 

Where, in an action to annul a deed, plaintiff offers evidence of the mental 
incapacity of tlie grantor a t  tlie time of the execution of the inctrument, 
the bnrtleii rests upon defendant to show, in part, that he \l:ls ifinorant 
of the mental incapacity and had no notice thereof such as nould put a 
reasonable person upon inquiry; and that lie paid a just and fair comlreii- 
sation and took no unfair adwntnge. 

APPEAL by defendant f r o m  Gzuyn, J., a t  August Term,  1911, of Bcs- 
C ~ M B E .  Affirmed. 

Civil action to  annul  a deed of conveyance on the  grounds of mental  
incapacity, f r a u d  and  undue influence. 

O n  or  about 21  September, 1933, E. J. Kerlee executed a deed f o r  ten 
acres of l and  i n  o r  near  Black Mounta in  to  the  defendant. Kerlee died 
i n  February ,  1940, and  this action mas instituted by his  heirs a t  l a w  17 
April,  1940. Plaintiff offered evidence tending t o  show tha t  Kerlee, the 
grantor ,  a t  the  t ime of the execution of said deed, was about 86 years of 
age, was infirm physically and  mas mentally incompetent ;  t h a t  he was 
in close association with the defendant, and  tha t  the deed was without 
consideration, the  two receipts produced by defendant being forgeries. 



122 IN THE SUPREXE COURT. [ a a l  

The defendant offered evidence contra to the effect that the grantor 
was mentally competent and alert and that $1,500.00, a fair  value 
thereof, was paid for said land. 

dppropriate issues were submitted to and answered by the jury in 
favor of the plaintiffs. From judgment thereon the defendant appealed. 

W .  W.  Candler, Jones, Ward & Jones for plaintiffs, appellees. 
J .  W .  Haynes for defendant, appellant. 

BARNHILL, J. The defendant excepts for that the court permitted the 
plaintiffs to offer in  evidence, for attack, the deed executed by Kerlee to 
him. This exception is without merit. The plaintiffs could not engage 
in shadow boxing. The validity of the deed mas a t  issue and i t  was 
necessary for them to offer i t  for attack to have something a t  which to 
strike. This is the accepted practice. Burton v. Peace, 206 N .  C., 99, 
173 S. E., 4. 

There was ample and persuasive evidence of the mental incompetency 
of the grantor. This alone would defeat defendant's general motion to 
dismiss as of nonsuit. A careful examination of the record leaves us 
with the impression that  there was likewise sufficient evidence on the 
issue of fraud and undue influence to be submitted to the jury. The 
jury having found that  the grantor was mentally incapable of executing 
a deed, defendant's association with him x-as such as to support a further 
finding that  he had notice of the incapacity and when there is notice of 
jncapacity fraud is presumed. Sprinkle z.. Wellhorn, 140 N.  C., 163, 
3 L. R. A. (N. S.) ,  174. Likewise, the inadequacy of consideration, 
when the inadequacy is such as to shock the moral sense and cause rea- 
sonable persons to say "he got i t  for nothing," is sufficient to support 
a finding of fraud. Dorsett v. Mfg. Ca., 131 N. C., 254; Hodges v. 1T'il- 
son, 165 N. C., 323, 81 S. E., 340. 

I t  was not error for the court to decline to tender the issue submitted 
by the defendant. The issues to be submitted to a jury are those raised 
by the pleadings and supported by evidence. Defendant did not allege 
the amount of consideration paid or pray its recovery. On the contrary, 
he  insisted that  the transaction was valid and that the deed should be 
sustained. Hi s  right, if any, to recover consideration paid did not arise 
until the jury first answered the issue as to incompetency of the grantor 
in  favor of the plaintiff. I n  this respect the defendant was fully pro- 
tected by the order of the court retaining the cause "so f a r  as any adjust- 
ment may be concerned for a refund of purchase price in the event plain- 
tiff wins the case, (and) for the purpose of adjusting any matter. as to 
rent." 
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Bu t  the defendant insists that, as the court declined to submit an issue 
as to the amount of the purchase price, i t  was error for i t  to charge the 
jury that  i t  might consider the conflicting evidence in respect to  the 
amount of consideration in arriving a t  its answer to the issue of fraud 

u 

and undue influence. H i s  exception in this respect is without merit. 
While mere inadequary of consideration alone, ordinarily, is not suffi- 
cient to invalidate a deed, E y r e  v. P o f t r r ,  56 U .  S., 42, 42 L. Ed., 592; 
Hodges  v. W i l s o n ,  supra,  the consideration paid is an important and 
material fact in a tr ial  involving fraud and undue influence in procuring 
the execution of a deed. XcPhazcl  v. TValters, 167 N .  C., 182, 83 S. E., 
321. Evidence in respect thereto may be considered by the jury in con- 
nection with other facts and circumstances offered in evidence. JIcLeorl 
v. Bul lard ,  84 S. C., 516; Hodges  v. TTrilson, supra;  L a m b  .c. P e r r ~ ,  169 
N. C., 436, 86 S. E., 1'79; Gi l l i ken  2'. S o r c o m ,  197 N .  C., 8, 47 S. E., 433. 

We come now to what is perhaps the defendant's most meritoriouq 
exception. The court, in the course of its charge, instructed the jury 
"if you should find from the evidence, and by its greater weight, the 
burden being upon the plaintiff, that E. J. Kerlee a t  the time of the 
execution and delivery of the deed referred to in the complaint did not 
hare  mental capacity to intelligently understand what he was engaged 
i n  doing, it would be your duty to answer the second issue which will 
be submitted to you in the affirmative, that  is to say, 'Yes.' " The de- 
fendant insists that  i t  is not essential to the validity of a deed that  the 
grantor shall hare  mental capacity to "intelligently understand" what 
he was engaged in doing and that  the instruction placed too light a bur- 
den upon the plaintiffs, to his prejudice. 

I f  we give the term "intelligently understand" its strict technical defi- 
nition i t  may well be contended that  the test of the requisite mental 
capacity is n i t  quite so favorable to the plaintiffs. It appears, homxer ,  
tha t  the court, i n  a paragraph preceding the quoted excerpt, explained 
i ts  meaning as follo~vs: "the mental competency required by the lam is  
that  the person executing the deed have an  intelligent understanding of 
v h a t  he is engaged ill doing. Such understanding embraces mental 
capacity to understand what property he is disposing of, the person to 
whom he is conveying, the purpose for which the disposition is made 
and the nature and consequence of his act." This is in accord with our 
decisions. I n  re  T h o r p ,  150 N. C., 187, 6 1  S.  E., 379; Bos t  v. Bast, 8'7 
S. C., 477; I n  re Stauh's  W i l l ,  172 S. C., 138, 90 S. E., 119; It1 re  Ross ,  
182 S. C., 477, 109 S. E., 365; I n  r e  ( ' r a w n ,  169 K. C., 561, 86 8.  E., 
8 7  Instructions that  the grantor must hare  sufficient intelligence to 
enable him to have a reasonable judgment of, Lawrence v. Steel, 66 S. C., 
584, a clear understanding of, I n  re Staub's TT'ill, supra, and to compre- 
hend intelligently, In re Cracen ,  supra,  the kind and value of the prop- 
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erty, etc., have been approved. Hence, upon  the  record a s  a whole we 
a r e  unable to  say  t h a t  the  charge as  given constitutes harmful  or preju-  
dicial error .  

In  cases of this  k ind  when menta l  incapaci ty of t h e  g ran tor  is  shown 
the  burden rests upon defendant  t o  shorn, in par t ,  t h a t  he  was ignorant  
of the  mental  incapaci ty and  had  n o  notice thereof such as  would p u t  a 
reasonable person upon inqui ry ;  t h a t  he  paid a just and  f a i r  consider- 
a t ion a n d  t h a t  he  took no unfa i r  advantage. T h i s  the  defendant  h a s  
failed t o  do. 

W e  have considered the  other  exceptive assignmmts of e r ror  and  find 
i n  them n o  cause f o r  dis turbing the  verdict. T h e  defendant 's right,  if 
any, to  the re fund  of the consideration paid,  t o  be made  a charge upon  
the  land  recovered, is  not now presented. H e  is ful ly  protected i n  th i s  
respect by the order of t h e  judge below retaining the cause. 

T h e  judgment  below i s  
Affirmed. 

1. Appeal and Error  8 6 b  

An esception to "rendering and siguing the judginent" presents only the 
question whether error appears on the, face of the record. 

2. Estates § 9d- 
A life tenant who has forfeited her estate by failing to redeem the land 

within one year after sale of the t a s  lien by the sh(lriff, C. S., '7982, cannot 
be permitted to avoid the forfeitnre on the ground of the inwfficicncy of 
the description of the property on the t a s  list, since she herself listed the 
property for taxation and could not hare been mit3led by trny alleged in- 
sufficiency in the description. Br~so11  z'. McCou, 194 K. C., 91, cited and 
distinguislietl in that the present action does not involve the validity of 
the sheriff's deed. 

3. Taxation § 26b- 
I t  is impracticable to set out on the t a s  list a full description of all the 

11roperty listed for tasrs,  and the description of property thereon is sntfi- 
cient if it identifies the land with rensonal>le ce~tn ia ty  so that no one 
lixving nn interest therein is misled. 

4. Constitutional Law 4a, 6c- 
The wisdom or impolicy of the law is not a judicial question hut the 

duty of the courts is to declare the 1 : t n  rts it is written. 
SEAWELL, J.. dissents. 
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PETITI~X by defendant to rehear this case, reported in 220 h'. C., 490. 

J. Henry  LeRoy for  pefitioner. 
R. Clarence Dozier for  respondents. 

STACY, C. J. The case was brought back for further consideration in 
connection with the alleged insufficiency of the description of the prop- 
erty on the tax list to warrant a valid sale by the sheriff for ilonpayment 
of taxes. 

The  property in question is specifically described in the complaint, and 
the pertinent findings made "by agreement of all parties" follow: 

"That this proceeding was instituted on the 18th day of October, 1910, 
by the plaintiffs, who are the heirs-at-law of W. H. H. Cooper, deceased, 
and the remaindermen of the property described in the complaint. 

('That the defendant is the owner of the life estate in said property as 
widow of the said W. H. H. Cooper. 

"That taxes for the year 1937, and for the years 1938, 1939 and 1910, 
a t  the time of the institution of this action, were not fully pa id ;  that  the 
Sheriff of Pasquotank County, on October 3, 1938, offered for sale a t  
the courthouse door of said county the real estate described in the com- 
plaint for  the nonpayment of 1937 taxes, the said notice of sale describing 
the real estate, along with s e ~ e r a l  other parcels of land belonging to 
other parties, as follo~vs: ' A h .  W1/'. H. H. Cooper, 4 lots, amount of tax 
$32.80.' That  said land on the said 3rd day of October, 1938, was 
bought in by Pasquotank Countx; that the same was not redeemed until 
the 21st day of October, 1940." 

I t  is alleged and admitted that  the property was listed for taxes by 
the defendant. Under such listing she later paid the taxes on the prop- 
erty, including the taxes for 19-20. She failed to redeem, ho~vel-er, IT-itllin 
one year after the sale of the tax lien on 3 October, 1938. This is the 
gravamen of the plaintiffs' complaint and against which the statute 
inveighs. 

The argument is now a d ~ a n c e d  that  the listing was not sufficient to  
warrant a sale by the sheriff for the 1937 delinquent taxes, and for this 
reason, it is contended, the plaintiffs are not entitled to invoke the for- 
feiture of the statute, C. S., 7982. 

There are s e ~ e r a l  answers to the position. 
In the first place, it  seemq to he an afterthought. The only exception 

appearing on the record is "in rendering and signing the judgment set 
out in the record." This presents only the question whether error ap- 
pears on the face of the record. Query 2.. Ins. Co., 218 N. C., 386, 11 
S. E. (2d),  130;  J o n e s  2.. Griggs, 219 S. C., 700, 14 S.  E. (2d) ,  836. 
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Secondly, the listing of the property was done by the defendant, and 
she had full knowledge of the description and the property thereby in- 
tended to be designated. H e r  effort to redeem, after the year was made 
without suggestion of any defect i n  the listing, and the 1940 taxes were 
paid by her under the same conditions. -1 life tenant who lists real 
property for taxes and thereafter suffers same to be 3old by reason of his 
neglect or refusal to pay the taxes on the property so listed, and fails to 
redeem within a year after sale of the tax lien by tlle sheriff, ought not 
be permitted to set the statute a t  naught, either wittingly or unwittingly, 
by the simple device of a n  inadequate listing. Fulcher v. Bulcher, 122 
N. C., 101, 29 S .  E., 91. Such was not the intention of the General 
-4ssembly. See S a s h  v. Sutton, 109 N .  C., 550, 14  ,S. E., 77. 

Thirdly, the operative finding on the instaut record is, that  "the 
sheriff of Pasquotank County, on 0ctob.r 3, 1938, o.9ered for sale a t  the 
courthouse door of said county, the real estate described in the com- 
plaint," etc. This  was so understood a t  the time of the original hearing, 
and the point now urged was treated as Lilliputian or inconsequential. 
And so i t  is on the record as presented. I t  is impracticable to set out 
on the tax list a full description of all property listed for taxes. Reason- 
able certainty is all that  is required. Stone v. Phillips, 176 N .  C., 457, 
97 S .  E., 375. "The designation of land is sufficient, if i t  affords reason- 
able means of identification, and does not positively mislead the owner." 
Cooley on Taxation, 407. Of course, the defendant will not be heard to 
say that  she misled herself. Fulcher v. Fulcher, supra. 

Moreover, i t  is provided by ch. 310, Public Laws 1939, sec. 1715 ( j ) ,  
in repetition of earlier statutes, that  the sale of tax liens is not to be 
invalidated by immaterial irregularities, among which is listed, " m y  
defect i n  the description upon any . . . tax  list . . . provided such de- 
scription be sufficiently definite to enable the collector, or any person 
interested, to determine what property js meant or intended by the de- 
scription, and in such cases a defective or indefinite description . . . 
may be made definite by using a correct description in any tax fore- 
closure proceeding authorized by this Act, and any such correction shall 
have the same force and effect as if said description had been correct on 
the tax list." There is no contention here that  anybody has been misled 
by the description. Rezford v. Phillips, 159 N.  C., 213, 74 S. E., 337. 

The case of Bryson v. .llcCoy, 194 N.  C., 91, 138 8. E., 420, cited and 
relied upon by the defendant, is  not i n  point. There the validity of the 
sheriff's deed mas a t  issue, and not merely the sale of the tax lien. 

T o  be sure, the materiality of any irregularity may invite controversy. 
So  i t  has here. B u t  on the point presently urged, the defendant could 
hardly expect to prevail, notwithstanding her case has been presented 
with much learning a i d  manifest research. 
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Whether  the  plaintiffs will "gain a n y  permanent  advantage by stand- 
i n g  on the  fu l l  measure of their  rights" is  not fo r  u s  to  determine. N o r  
a r e  we the  judges of the  wisdom or impolicy of t h e  law. I t  is  enough 
t h a t  the  General Assembly has  spoken on the  subject. W e l l s  c. Ti'ells, 
156  N. C., 246, 72 S. E,, 311. T h e  defendant  complains both a t  the  lam 
and  a t  the  insistence of the  plaintiffs, bu t  these a re  matters  belonging not  
t o  the courts. They  a r e  f o r  others t o  decide. I t  is ours only to declare the  
l a w  as we find i t  and  t o  app ly  i t  t o  the facts  i n  hand.  8. 2%. Ti'hitehurst, 
212 N. C., 300, 193 S. E., 657. T h e  suggestion t h a t  more is required 
t h a n  what  appears  here on the  t a x  list and  i n  the notice of sale finds no 
support  i n  t h e  decided cases, albeit the  decision i n  B r y s o n  P .  X d ' o y ,  
supra, is cited a s  authori ty  f o r  a contrary holding. T h a t  case, however, 
is readily distinguishable f r o m  this  one. T h e  difference has  already been 
pointed out. T h e  requirements and  purposes of the two cases a r e  dis- 
similar.  T h e  val idi ty  of the sheriff's deed is  not i n  question here-only 
the  fa i lu re  t o  redeem within a year  a f te r  the  sale of the  t ax  lien. 

T h e  other arguments  made on behalf of the defendant  a re  self-answer- 
able. 

Pe t i t ion  dismissed. 

SEAWELL, J., dissents. 

W. H. RAWLS r. MRS. IT. P. BENNETT. 

(Filed 18 March, 1942.) 

1. Malicious Prosecution 9-Evidence held to show probable cause as 
matter of law, and nonsuit should have been allowed. 

Plaintiff in a prior action againqt him for an accounting, made state- 
ments under oath upon adrerse examination. which statements were suffi- 
cient to afford a person of ordinary caution reasonable ground to believe 
he was guilty of elnbezzlement. and tourtituted the basis of the prosecu- 
tion of defendant for that crime. A verdict of acquittal was directed in 
the embezzlement prosecution, and plaintiff instituted this action for ma- 
licious. prosecution. Hcld:  The statements made by plaintiff on the ad- 
verse eu~nina t ion ,  introrluretl i n  e~idence by d ~ f c l ~ d a n t  in the action for 
malicious prosecution, establish prohable c a u v  a5  n matter of law, and 
defendant's motion to nonsuit ~houltl  have been allonetl. 

2. Malicious Prosecution 3 3- 

The question of probable canqe is to be determined by the facts as  they 
appeared to defendant a t  the timr. and when plaintiff has made statements 
under oath which reasonably incite a strong suspicion of his guilt, upon 
which defendant relied in instigating the prosecntion, plaintiff's explnna- 
tion of the statements upon the trial of his action for malicious prosecu- 
tion does not affect the question of probable cause. 
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3. Same- 
When the facts are admitted or established, the question of probable 

cause is one of law for the court. 

APPEAL by defendant from Joh tmn ,  Special Judge, at  September 
Term, 1941, of HALIFAX. 

Civil action to recover damages for an alleged malicious prosecution. 
At the Narch Term, 1938, Pender Superior Court, the grand jury, 

upon information furnished by the defendant herein, made presentment 
against the plaintiff for embezzlement. Thereafter, at  the October Term, 
1938, upon evidence furnished by the defendant herein, the grand jury 
returned a true bill against the plaintifl' for embezzlement. 

At the October Term, 1939, the plaintiff was put on trial under the 
above mentioned indictment for embezzlement, and a directed rerdict 
of "not guilty" was entered in the cause. 

This action for malicious prosecution mas inslituted 7 December, 
1939, and was tried at  the September Term, 1941, Halifax Superior 
Court, resulting in verdict and judgment for plaintiff. 

I t  is i n  evidence that  the plaintjff was manager, secretary and treas- 
urer, of the Rawls Motor Sales and Service, Inc., of Burgam, N. C.; 
that  the defendant, as administratrix and legatee of her husband's estate, 
had an interest in said company; that  she caused a civil action to be 
instituted against the said W. H. Rawls for an  accounting, alleging that 
she was unable to obtain any satisfactory information from him relative 
to the business and that  he had departed for Roanoke Rapids, S. C., 
and abandoned the motor sales business in Burgaw. 

I n  this civil action W. H. Rawls was examined adversely before the 
Clerk of the Superior Court of Halifax County and testified, under oath, 
infer al ia ,  as follows: "Q. Did you d ~ y o s i t  all monies received as an 
officer of the Rawls Motor Sales and Service, Inc., i n  this bank (First-  
Citizens Bank & Trust Company) ? -1, All except what was paid out 
in cash. Q. You then did not deposit all the funds of the corporation 
in the bank? A. No, sir. . . . Q. I an1 asking you how much did you 
collect from all accounts receivable after the sale of McMillan and 
Cameron chattel? A. Well, I may have collected from $75.00 to $100.00. 
. . . Q. Mr. Rawls, after  this sale, you received $450.00 from Bruce 
Bannerman, did you not?  A. Yes, sir. Q. And you signed the title 
Rawls Motor Sales 6. Service, Inc., by W. H .  Rawls, Secretary, and 
received this money, did you no t?  ,I. Yes, I receired the money. Q. 
Did you ever report th is?  A. No. Q. Did you ever report this to the 
oflicers of the company? A. No, sir. . . . Q. As it par t  of the do\rn 
payment on this (new Plymouth) car, I am askii g you did you not 
transfer as an officer of the Rawls Motor Sales & Service, Inc., a title 
to two repossessed cars? A. I don't remember how they were trans- 
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ferred. Q. You turned over to them two cars, though, didn't you?  
A. Yes. Q. And took title i n  your o n n  nariie? A. Yes. . . . Q. Xr.  
Rawls, don't you know tliat Mr. Coburn, Dr.  tJol~uson and Mrs. Bennett 
have written you and I have written you trying to get a fi~lancinl state- 
ment covering your handling of this concern? A. Some lawyer wrote 
me-I reckon i t  was you. Q. X r d  up to this date we have not be1311 

n lo11 as to able to get a financial statement from you nor the inforrn t '  
where the records of the company are uow located? ,I. I told you where 
they were. Q. Well, you hare  today, but you h a ~ e n ' t  u p  to this time, 
have you?  A. NO." 

Following this examination, Mrs. Bennett, upon advice of her coull- 
sel, had a conference with tlie solicitor of the Eighth Judicial District 
and was advised by him to submit a copy of the examination to the grand 
jury, vliich she did, with the sequence of events as abore detailed. 

Upon the tr ial  of the criminal prosecution, the foregoing examination 
taken in  tlie civil action n a s  ruled incoinpeterit, ant1 a rerdict of ac- 
quittal was thereupon directed. 

The defendant appeals, presenting for review the rcfusnl of the court 
to grant  her motiou for judgment of nonsuit. 

d l l s b r o o k  & B e n f o n  a n d  C l i f f o n  L. J f o o r e  for p l t r i n t i f f ,  n p p e l l r ~ .  
C. C. Holnzes  a n d  D u n n  c t  Jo l ln son  f o r  d ~ f ~ n d a n f ,  appe l lan t .  

STACY, C. J. The criminal prosecution of which the plaintiff licm 
complains was the result of admissions made by the plaintiff in the civil 
actiou brought against liim for an accounting in his capacity as man- 
ager, secretary and treasurer of Rawls Motor Salei: and S e r ~ i w ,  Inc. 
The  defendant, her counsel, the solicitor and the grand jury all acted 
U ~ O I L  the adverse examinatio~i in that  suit. I t  affordeil a reasonable 
ground for oue of ordinary caution "to belie~e,  or to entertain an honest 
and strong suipicion," tliat the plaintiff was guilty. S f r l t e y  v. E m e r y ,  
97 IT. S., 642. I n  a Tery real sense, then, i t  may be said tlie plnintiff waq 
the author of tlie irltlictm~rtt. At ltast, he furnirlied "probable rausc" 
for it. D i c k e r s o n  1%.  R~finirlq (lo., 201 S. C'., 90, 159 S. E., 416. This 
defeats the present action. T17ilXin50n, 2%. 1lT~1l i inson,  159 N. C., 263, 74 
S. E., 740. 

I t  is true the plaintiff I I ~ W  undertakes to explain tlic atlmissions mule  
by liim i r ~  the adverse esnrninatio~i ahow ~iientiorled, a.id did e x p l a i ~ ~  
them to the sa t i s fac t io~~ of the j u ~ y .  Gut at the timc of the institution 
of the criminal prosecntiol~, wl~icll forms the basis of the present action, 
these admissions stood nithout esplmlation and were sufficient to cxcite, 
in a reasonable mind, jubt suspicio~i of thc plaintiff'.: guilt. Sn~l t k  1 % .  

Deacer ,  49 PI'. C., 513. The conduct of the defendant is to be judged as 
of that time. The examination, as it then stood, unexplainetl, coustituted 
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probable cause for the indictment. Beale  u. Roberson, 29 N. C., 280. 
"It is accepted doctrine with us that, on facts admitted or established, 
the question of probable cause is one of lam for the court"-Hoke, J., 
in Morgan v. Ste~csart, 144 IT. C., 424, 57 S. E., 149. 

Judgment of nonsuit will accordingly be entered. 
Reversed. 

STATE v. CHARLIE SHAW 

(Filed 18 Jlarch, 1942.) 

Criminal Law 8 80-- 

Wl~en defendant fails to serve his statement of case on appeal within 
the time allowed, the motion of the Attorney-General to docket and dismiss 
will be granted, but when the defendant has been convicted of a capital 
felony this will be done only after inspection of the record fails to dis- 
close error. 

MOTIOK by State to docket case, affirm judgment, and dismiss appeal. 

Afforney-General i l fcNul larz  for t h e  State. 

PER CVRIAM. The defendant, Charlie Sham, was tried a t  September 
Term, 1941, of the Superior Court of Currituck County, before J. Pau l  
Frizzelle, Judge, and a jury, upon two bills of indictment, the first 
charging burglary in the first degree and the second charging rape, 
which vere  consolidated for the purpose of trial, and defendant was 
found guilty on both charges-that is, of burglary in  the first degree and 
of rape. The  defendant was sentenced lo death by asphyxiation. 

From this judgment defendant appealed and was given sixty days i n  
which to serve his case on appeal. 

Defendant failed to serve the case on appeal or otherwise to perfect 
his appeal, and the time therefor having expired, the Bttorney-General 
caused the record proper to be docketed in this Court with certificate 
of the Clerk of the Superior Court of (lurrituck County, setting forth 
thtl failure of the defendant to perfect his appeal and that  no case on 
appeal had been filed in that court and that  the time therefor had ex- 
pired. The  said clerk further certifies that  he "has inquired of counsel 
for the defendant and has been informed by him that he does not intend 
to perfect the appeal." 

'Thereupon the Attorney-General r n o ~ e d  that  the defendant's appeal 
be dismissed, 

We have carefully examined the record in the case as filed here and 
find no error therein. The motion is therefore alloved and the appeal 
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is  dismissed, and the judgment of the court below is affirmed. S. v. IC'at- 
son, 208 N. C., 70, 179 S. E., 454. 

Judgmeut affirmed. Appeal dismissed. 

STATE v. EULA CBGIX 

(Filed I S  March, 1942.) 

Criminal Law 9 6 3 -  
Defendant's plea of guilty of violating the prohibition laws is sufficient 

to support the court's finding that she had violated the terms of a sus- 
pended sentence theretofore entered for a prior simiIar offense, and the 
court may order the suspended sentence into effect upon motion of the 
solicitor made at any time cll~ring the period of prohati~ll. 

APPEAL from X e f f l e s ,  J., at  October Term, 1941, of HER'DERSOK. 
The record on appeal shows (1)  that  defendant having pleaded "guilty 

to the crime of violation of prohibition law and possession of liquor for 
sale," Armstrong, Judge  residing at  March Term, 19-20, of Henderson 
County Superior Court, suspended a jail sentence imposed upon her 
therefor, and placed her on probation for a period of three gears upon 
specified conditions, including these, that  she "avoid persons and places 
of disreputable or harmful character" and that she "~ io la t e  no State 
or Federal penal laws"; (2 )  that  a t  October Term, 1910, of said court 
defendant pleaded guilty to  violating the prohibition l a m ,  and was sen- 
tenced by Bobbitt, Judge presiding, to a term in jai l ;  and ( 3 )  that a t  
October Term, 19-21, upon motion, Nettles, Judge presiding, finding as 
facts that defendant had violated the "terms and provisions" of the 
"suspended sentence imposed at Xarch  Term, 1940," among others those 
named above, ordered the jail sentence into full force and effect and, in 
accordance therewith, ordered commitment of defendant. 

Defendant appeals therefrom to Supreme Court and assigns error. 

d ftorney-General Xcl l Iul lan and Assistant Attorneys-General Bru ton  
and P a t f o n  for the State .  

A. A. Rice and A r t h u r  b. Redden  for defendant. 

PER CURIAM. The findings of fact, upon which the judgment from 
which appeal is taken is founded, are supported by sufficient evidence 
and are sufficient to support the judgment. See S. v. Hardin, 183 N. C., 
815, 112 S. E., 593. 

Affirmed. 
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LESORIA JIASSEXGILL. BETTIE WORLET, RE.VA PEEDIN. RUTH 
LITTLE. BLBKCIIE BRASWELL, IRENE SXI PES, JULIA BRAS- 
WELL, AZZIE RIZZEL, PRISSIE E'ARRISH, GEORGE B. WORLET, 
JR., JAJIES VORT,ET, BETTIE WILLIAMS A N D  EARL TVORLET, DE- 
CEASED;  AND .iPPIE WORLEY, DECEASED. v. D. E:. OLIVER A X D  T\'IFE, 
JIARP RI. OLIYER. 

(Filed 25 RIarch. 1042.) 

An action by the heirs of the mortgagors to set aside a conveyance of 
the equity of redemption by the mortgagors to the inortgagee is an action 
based upon frand, and the fact that npon the introduction of the deed 
from the mortgagors to the mortgagee the law presumes fraud and casts 
upon the mortgngee the burden of p r o ~ i n g  the b o u n  Pdcs  of the trans- 
action, does not affect the vharacter of the action 1s one grounded upon 
fraud. 

2. Limitation of Actions $j 2- 
911 action by the heirs of mortgagors to set aside a eonvesance of the 

equity of redemption by mortgagors to the mortgagee is  an action based 
on frand and must be instituted within three years from the discovery of 
the acts constituting the fraud. C. S., 441 ( 0 ) ,  and the ten-year statute 
has no application. 

APPEAI, by plaintiffs f r o m  Grtrdy, Emcrgency Judge ,  a t  J a n u a r y  
Term,  1942, of J o t r x s ~ o n - .  

Civil action t o  set aside deed for  f r a u d  and f o r  a n  itccounting for  rents.  
Plaintiffs,  heirs-at-law of George B. Worley, Sr., a n d  his  wife, Appie 

Vor ley ,  both of whom died a f te r  the matters  of which complaint is 
made  herein, instituted this  action on 1 3  August,  1941, and  i n  their  
complaint i n  substance allege : 

1. T h a t  on 1 8  December, 1923, defendants, f o r  consideration of 
$4,500 recited i n  deed, conveyed to George B. Worley, Sr.,  and wife, 
Appie Worley, two tracts  of l and  in Johns ton  County,  X o r t h  Carol ina,  
one containing thirty-six acres and  the other three-fourths of a n  acre. 

2. T h a t  on said date  George B. Worley, Sr.,  and  wife, Appie  Worley, 
fo r  purpose of securing the  payment  of the purchase pr ice of said land,  
$4,800, on terms therein set out,  executed a mortgage deed to defendant ,  
D. B. Oliver, conveying therein the two tracts  of land so conveyed to 
them, and another  t rac t  containing fifty and one-quarter acres, of value 
in escess of $3,500, and  containing power of sale. 

3. Tliat  on 21  J a n u a r y ,  1932, though George B. Worley, Sr.,  and 
wife, Appie  Worlep. had hy payments  reduced the indebtedness due on 
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purchase price to less than $4,000, and while the relation of mortgagor 
arid mortgagee existed between them as mortgagors and defendant D. B. 
Oliver, as mortgagee, the said defendant, "hy persistence, oppression and 
other unlanful  and fraudulelit means" rxerted by h i ~ n  upon tllem, pro- 
cured a deed from them to him, conveying the three tracts of land de- 
scribed in the said mortgage deed, for the recited consideration of 
$4,000, when the balance due on indebtedness was much less than, and 
the reasonable value of the land more than tloublc that amount, by 
reason of all of which the said deed is roid. 

4. That  immediately upon the execution of the dced to hini set forth 
in the prcreding paragraph defendant, D. B. Olirer, nent  into, and has 
since remained in possession of said land, enjoyil~g the r e~ i t s  autl profits 
for nhich  lie, as mortgagee in possession, should account. 

Defendants, in ansner filed, while admi t tkg  the eseeutio~i of thc tlerdi 
and mortgage deed described in the complaint, (1) deny that Gcorgc. 13. 
Worley, Sr.,  and wife, Appie Worlcy, made any payment on the pllr- 
chase price of said land;  ( 2 )  deny that  the fifty and one-quarter-:~c.~.e 
tract was worth amount alleged, and ( 3 )  deny all allegations of oppres- 
sion, fraud or unfair  means in procuring the deed from them. .\lid 
defendants aver that, though George 13. Tl'orleg, Sr., and wife had bcen 
in posiession of said land for more than eight years at time nlwn said 
deed was executed hy them to defendant, D. 23. Oliver, they had pilid 
nothing on the purchase price and there were the11 due principal, inter- 
est, taxes and store account a r n o u n t i ~ ~ ~  to $7,469.91; that  deed n a s  exe- 
cuted by them "of their own free nil1 and accord," in order to free thcnn- 
s e l ~ e s  of the said indebtediiess; that the deed was accepted hy D. B. 
O l i ~  er a t  request of George 23. Worley; and that as consideration tlierc- 
for all of said indebtedness and the mortgage dced were cancclcd. 

Defendants further plead tlie three-year statute of limitation, C. S., 
441 (9),  i n  bar of any right of plaintiffs to recover in this action. 

ITpo~i the trial below plaintiffs offered in el idenre the suninlolir issued 
in this cauqe, the record of the deeds alltl the rnortgagc dccd referred 
to in the p l ead i~~g i ,  including a  lota at ion on the record of said mortgage 
sho\riiig caiic~ellation thereof on 23 January,  1932, at time of recording 
of deed to drfcndant on qaid date, and rcqtcd. The court, l~eing of 
opinion that  the cauie of action is I)an.etl by thr) tlircc-~e;jr itatutc of 
lirnitatioii as  pleaded by rlefel~dant, so adjutfged and dismissed tlie action. 

Plaintiffs appeal to Supreme Court and asiign error. 

IsnrX,er S. Lce  f o ~  p l a i n f i f s ,  appellants.  
C*. -1. X a r f i n  for dc fendnn f s ,  appel lees .  

V r l n o ~ s ~ ,  J .  To escape the bar of the statute of limitations, C. S., 
141 ( C J ) ,  \ ~ l l r n  plcadetl. an action "for rrlipf 011 the ground of fraud or 



134 I N  THE S U P R E M E  COUR,T. [221 

MASSENGILL I;. OLIVEB. 

mistake" must have been commenced within three years from "the dis- 
covery by the aggrieved party of the facts constituting the fraud or 
mistake." 

The exceptive assignment determinative of this appeal presents for 
decision only this question: I s  this an  action for relief on the ground of 
f r aud?  The decisions in this jurisdiction indicate an affirmative answer. 

I t  is here a well settled principle that "where a mortgagee buys the 
equity of redemption of his mortgagor, the lam presumes fraud, and the 
burden is upon the mortgagee to show the bona fides of the transaction," 
as expressed in XcLeod t i .  Bullard, 84 N. C., 516, approved on rehearing 
in  86 N. C., 210, and repeated in principle in numerous later cases 
among which are :  Jones v. Pullen, 115 N. C., 462, 20 S. E., 624; Hall 
o. Lewis, 118 N. C., 509, 24 S. E., 209; Pritchard v. Smith, 160 N. C., 
79, 75 S. E., 803; Cole v. Boyd, 175 N. C., 555, 9B S. E., 778; Jones ?. 

CV'illiams, 176 N .  C., 245, 96 S. E., 1036; Harrelslm v. Cox, 207 N. C., 
651, 178 S. E., 361. 

I n  Jones 29. Pullen, supra, Shepherd, C.  J. ,  diresting attention to the 
inflexible rule that where a mortgagee purchases, directly or indirectly, 
a t  his own sale, the mortgagor rnay elect to avoid the sale, and this 
without reference to its being fairly made, and fcr  a reasonable price, 
"not because there is, but because there may be fraud," states: "If, 
however, the mortgagee with the powt3r of sale deals directly with the 
mortgagor and purchases of him the equity of redemption, quite another 
principle applies. I n  such case there is, by reason of the trust relation, 
a presumption of fraud, but the mortgagee so purc:lasing may rebut the 
presumption by showing that  the transaction was free from fraud or 
oppression and that the price was fa i r  and reasonable. . . . I f  the pre- 
sumption of fraud is rebutted, the plaintiff has no election to set aside 
the sale, and a court of equity will grant him no relief." 

Thus, a n  action to set aside such transaction is grounded in fraud. 
The presumption arising upon a showing of the deed from the mort- 
gagors to the mortgagee while that relation exists is merely a rule of 
evidence. And, even though the burden then shift to the mortgagee to 
show the bona fides of the transaction, the controversy still revolves 
around the question as to whether the transaction is fraudulent. 

Other assignment need not be considered. 
Affirmed. 
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JAMES BROWN, WII.LI,AJI HESRT HIZOWS. DORA LEE IlOLLAND, 
DAISY A S S  HOLLAND, AND GEORGE H. C. HOLLAND, PETITIONERS, 
v. JAMES A. HOLLAND, JOE HOLLAKL), MARTHA BROWS A S D  

HENRIETTA BROWN, R E ~ P O N D E N T ~ .  

(Filed 25 March. 1042.) 

Wills 5 34c- 

The will in question devised the locr1.s i?r quo to testator's children for 
life with remainder to their lawful issue. H c l d :  An illegitimate son of 
one of testator's daughters takes no interest in the land. The distinctiml 
between the use of the word "issue" and the word "heir" in such instances 
is pointed out. 

APPEAL by petitioners from Hamilton, Special Judge, at  Novenlber 
Term, 1941, of CRAVEN. 

This is  a special proceeding for the partition of lands devised in tlie 
last will and testament of John  R. Holland, late of Craven County, 
N. C., and involres the interpretation of I tem 7 in  said will. At the 
hearing below, the petitioners and the respondents agreed that tlie case 
might be heard upon the complaint and the answer and the following 
agreed statement of facts: 

"1. That  the late John  R. Holland, of Craven County, died on the 
- day of September, 1911, leaving a last will and testament, seized a ~ ~ d  
in possession of a certain tract or parcel of land situate in KO. 6 Town- 
ship, Craven County, and containing by estimation 247 acres and de- 
scribed by metes and bounds in a deed from Edward hl. P i r e r  and wife 
to said John R. Holland, which deed is dated Janua ry  24, 1877, and 
recorded in Book 77 a t  page 574, Office of the Register of Deeds for 
Craren County. 

"2. That  under the said will, which will was admitted to probate on 
the 25th day of September, 1911, and recorded in Book of Wills H, at 
page 140, I tem 7 reads as follows: 'I give and devise unto niy children, 
X a r y  Eliza Holland, James Abram Holland. Georgianna Priscilla Hol- 
land, George Henry  Clay Holland, David W. Holland, the lands de- 
scribed in the deed from Edward H. Piver and wife to John R. Hol- 
land, being dated January  24, 1877, and recorded in Book 77 a t  page 
574, etc., to have and to hold in equal shares, for and during the term of 
their natural  lives. I n  the event that  any or all of the devisees a b o ~ e  
named die leaving lawful issue, I h e r e b ~  give a i d  devise their reqpective 
share to such issue in fee simple. I11 case any or all of said devisees tlie 
without lawful issue, I hereby give and devise their respective shares 
to the devisees herein named, then surviving in equal proportion in fee 
simple.' 
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"3. That  David W. Holland died without leaving issue; that  Mary 
Eliza Holland died, unmarried, leaving surviring her an  illegitimate 
son, the defendant, Joe  Holland ; that Georgianna Priscilla Holland 
married one James  Brown, and both she and her husband are no\v de- 
ceased and are survived by the plaintiffs, James Brown and William 
Brown and the defendants Henriet ta 13ro~vn and Ilfartha Brown; that  
there s u r r i ~ e s  of the children of said John R. Holland only James A. 
Holland and the plaintiff, George H. (2. Holland; that  James A. Hol- 
land is unmarried and 48 years of age. That  the s,aid Joe  Holland, the 
illegitimate child of Mary Eliza Holland, is 38 years of age a t  the time 
of the institution of this action." 

Upon the foregoing statement of facts his Honor found that  Joe  Hol- 
land is the lawful issue of his mother, Mary Eliza Holland, and is 
entitled to the same interest i n  said lands as if he had been a legitimate 
child of the said Mary Eliza Holland, and that  the interest of said Joe 
Holland in said lands is a one-fourth interest. Judgment was entered 
accordingly. T o  the conclusions of law and the sigring of the judgment 
the petitioners excepted and appealed to the Supreme Court. 

IT. P. W h i t e h u r s t  for p l a i n t i f s .  
C.  R. IT'heafley for defendants .  

DENR'Y, J. Mary Eliza Holland held a life estate only in the lands 
described in  the will of her father. If she died leaving lawful issue, 
such issue took that  portion of the lands held by her for life, under the 
terms of the will, in fee simple. Does the term "issue" or "lawful issue" 
embrace an  illegitimate child? The docisions of this Court do not so 
hold. 

Black's Law Dictionary gives the construction of the word "issue7' as 
follows : "The word 'issue7 in a will is generally a word of limitation," 
citing Ford c. M c B r a y e r ,  171 K. C., 420, 58 S. E., 736, and other cases. 
"The word is commonly held to include only legitimate issue. Page v. 
Roddie,  92 Okla., 236, 218 Pac., 1092; R i n g  v. Thissel l ,  222 Mass., 110, 
109 N. E., 880; U a r d e s t y  c. , l I i t ch~ l l ,  302 Ill., 369, 134 X. E., 745, 21 
-1. L. R., 565; Love  z'. Loce ,  179 N. C., 115, 101 S. I?., 562." 

I n  the case of Hardes ty  v. X i t c k e l l ,  supra ,  the Court said: "The words 
'child or children,' when used in a statute, will or deed, mean legitimate 
child or children, and will never be extended, by implication, to embrace 
illegitimate children, unless such construction is  necsssary to carry into 
effect the manifest purpose of the legislature, testator or grantor (citing 
authorities). The  term 'issue7 is also restricted to legitimate issue, unless 
there is an  express declaration to the contrary, or a nclcessary implication 
that illegitimate issue were i ~ ~ t e i ~ d e d  to be includecl. ,lIcrrsk 1 % .  E'icld, 
297 Ill., 251, 130 N. E. ,  753." 
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T h e  respondents rely on C. S. ,  sec. 1654, and  the  cases of Paul z.. Wil- 
loughby, 204 N.  C., 595, 169 S. E . ,  226, and  Battle v. Shore, 197 S. e . ,  
449, 149 S. E., 590. 

I n  Paul v. Il'illoughby, supra, the Court  did not  pass upon the term 
"issue" or "lawful issue," but construed the  meaning of the terms "legal 
heirs of the body," "legal heirs" and  "lawful heirs," and  held these la t ter  
terms included a n  illegitimate child of the daughter  of the devisor. 111 

the case of Battle v. Shore, supra, Horace Bat t le  and H a r r i e t  Bat t le  were 
husband and  wife. T h e  land was devised by the husband to his wife fo r  
l i fe  and  af ter  her  dea th  to  be equally divided between the  heirs of Horace 
Battle,  the devisor, and  the heirs of H a r r i e t  Bat t le ,  the  devisee. T h e  
devisor died leaving a n  illegitimate son, the devisee died leaving two 
illegitimate sons. Under  the provisions of C. S., 1654, the sons of H a r -  
r ie t  Bat t le  took title to  the land to the exclusion of the illegitimate son 
of Horace  Battle.  

T h e  defendant J o e  Holland,  t h e  illegitimate child of M a r y  Eliza Hol-  
land, under  the p r o ~ i s i o n s  of C. S., 1654, is eligible to  inheri t  f rom his  
mother, but he  cannot take as  the  lawful  issue of his  mother  under  the 
terms of the will of his grandfather .  C p o n  t h e  death of M a r y  Eliza 
Holland she lef t  no estate or interest i n  the  devised lands which her  
illegitimate son could inheri t  f r o m  her. Lore 2 % .  Loce, supra; Faison v. 
Odom, 144  S. C., 107, 56 S. E., 793;  Whiffield v. Garris, 134  S. C., 24, 
42 S. E., 568; Fairly v. Priest, 56 S. C., 383. 

T h e  judgment of the  court below is 
Reversed. 

JIELVISA WISGLER A X D  AIISDA C. LOSG v. A. R. MILLER A N D  11. C. 
WIXGLER, ADMIIVI~TRATORS OF S .  WISGLER, DECEASED, A. R. MILLER, 
INDIYII)UALLY. ASD T. J. PEARSOS . ~ S D  HARRY PEARSOS, SIRETIEG 
Upos ADMIIVISTRATORS' BOSD. 

(Filed 25 JInrch. 1942.) 

1. Pleadings 3 10a- 
The sustaining of a demurrer 011 the ground of mirjointler of parties 

and causes requires a dismissal of the action. 

2. SameDemurrer to cross action f o ~  niisjoinder of parties and causes 
should have been sustained in this case and the cross action dismissed. 

This nctioil was instituted 11.7- the hcw4ciaries of n u  estate agninst the 
two ntlmiiiistr:~tors ant1 the suretiw on thrir bond. alleging that one of 
the nd~ni~iistrators. 11, had wrongfnll.7- obtained possrssioil of nntl mis- 
applied certain f ~ ~ n t l s  of thr  esta~te. iultler the prrtelise t l ~ t  the fruntls 
I~rlongc~tl to n partners hi]^ formerly existing lwtwren him ilnd t h ~  tlecetlcwt. 
11 :rnd the sureties oil the‘ ntlministrntion I~ontl filrtl joint nnswt3r denying 
that the f~ultl  referret1 to l ~ t ~ l o n g t ~ l  to thc rstute: and 11, alone, further 
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answering, set up a cross action against the plaintiffs and his coadminis- 
trator, alleging that the latter had been placed in charge of certain busi- 
ness of the former partnership, and had neglected and mismanaged same. 
and refused to account. 11 prayed that his coadministrator be enjoined 
from further operating the business, that a receiver be appointed therefor, 
and that his coadministrator be removed. It was further alleged i11 11's 
cross action that plaintiffs had conspired with the coadministrator to 
slander him by circulating false charges of misapplication of funds of the 
estate, and recovery was asked therefor. Held: Plaintiffs' demurrer on 
the ground of misjoinder of parties and causes of action was properly sus- 
tained, and that plaintiffs were entitled to have the woss action dismissed. 

APPEAL by plaintiffs from Rousseau, J., at  October Term, 1941, of 
WILKES. Modified and affirmed. 

Plaintiffs' demurrer to the cross-bill set u p  in the answer was sus- 
tained, but the court's order permitted the cross-bill to  remain on the 
docket for the purpose of amendment. Plaintiffs excepted and appealed. 

Ira T .  Johnston and J .  Allie Hayes for plaintiffs, appellants. 
A.  H .  Casey, John R. Jones and Trivette (e. Holsliouser for defendanf 

A. R. Miller, appellee. 

DEVIN, J. Plaintiffs assign error in the court's ruling upon their de- 
murrer to the defendants' cross-bill. They contend that, instead of 
permitting it to remain on the docket, the cross-action should hare  been 
dismissed. T o  determine the correctness of the challenged ruling re- 
quires consideration of the pleadings in the cause. The  material matters 
therein set out may be briefly stated as follows: 

The plaintiffs, the heirs-at-law of N. Wingler, deceased, and the sole 
distributees of his estate, instituted their action against A. R. Miller and 
M. C. Wingler, the administrators of the estate, and the sureties on their 
administration bond. The gravamen of their complaint is the alleged 
misapplication of certain funds of the estate by defendant Miller under 
the pretense that  the funds belonged to a partnersh7.p formerly existing 
between N. Wingler and defendant Miller. The plaintiffs alleged that  
there was in the possession of N. Wingler a t  the time of his death the 
sum of $6,395.57, of which one-half was, by consent of his coadminis- 
trator, paid to  and receired by defendant Miller as surviving partner. 
I t  was alleged that  this money belonged to the estate and was not partner- 
ship funds. I t  was also alleged that  all the debts of the estate had been 
paid, and that  the plaintiffs as sole distributees were {entitled to the entire 
amount of this fund. Plaintiffs further alleged that  defendant Niller 
had fraudulently induced his coadministrator, M. 13. Wingler, to join 
in the wrongful diversion of this fund, and that  on account of this breach 
of trust defendant Miller should not be allowed commissions and should 
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be removed as administrator. Recovery was asked against the defend- 
ants Pearson, the sureties on the administration bond. 

The defendant Miller, as administrator and individually, and the 
defendants Pearson as sureties on the administration bond, filed joint 
answer in which the allegations of wrongful conduct were denied, and 
it was alleged that  the funds referred to were partnership funds, and 
that defendant Niller as surviving partner was entitled to one-half 
thereof. S o  objection was raised as to the propriety of plaintiffs' action. 
Further answering the defendant Miller, alone, "by way of new matter, 
cross-bill, and further defense," alleged that, pursuant to an  agreement 
after  the death of N. Wingler, defendant hl. C. Wingler had beeu put  
in charge of the partnership mercantile business formerly conducted 
by N. Wingler and defendant Miller, but that  defendant M. C. Wingler 
had neglected the business and engaged in drinking and gambling, and 
had refused to account. Thereupon as  to M. C. Wingler defendant 
Miller prayed that he be enjoined from further operating the business, 
tliat n receiver be appointed to take charge of the goods and merchan- 
dise, arid that  31. C. Wingler be remowd as administrator. 

The defendai~t Miller further alleged in his cross-bill that the plain- 
tiffs and tlie defendant llI. C. Wi l~a le r  had conspired together to slander - - 
and defame him by maliciously circulating the report that  lie had wrong- 
fully and unlawfully taken the surn of four thousand dollars from the 
estate of N. Wingler, and that  by reason of such defamation he had been 
damaged in the sum of twenty-five thousand dollars. 

Separate prayers for relief were set out in the answer. The defend- 
ants Pearson prayed that  plaintiffs take nothing by their action. The 
defendant Miller prayed, in addition, that  34. C. Wingler be enjoined, 
that a receirer be appointed, that  hf. C. Wingler be removed as admin- 
istrator, and that he recover of the plaintiffs and M. C. Wingler darn- 
ages for slander. 

The plaintiffs demurred to the defendants' cross-bill on the ground 
tliat there was a misjoinder of parties and causes of action, that t he  at- 
tempted cross-actiou for damages for conspiracy to defame was not 
proper or permissible to be set up  in this action, and that  the cross-bill 
did not state facts sufficient to constitute a cause of action for slander, 
i n  that no slanderous words were set out. 

The court below entered an order that  M. C. Wingler individually 
should be made a party defendant; tliat tlie demurrer b sustained; that 
the cross-bill of defendant Miller be retained on the docket. arid that 
defendant Miller be allowed to file amended pleadings so as to make his 
crow-action more specific. Thirty days were allowed within which to 
amend. Plaintiffs' appeal relate.. to the concluding portions of this 
order. 
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While i t  was adjudged that  the demurrer be sustained, it would seem, 
from that  portion of the court's order permitting the cross-Bill to be 
retained on the docket for  tlie purposc. of amendment, that  the court 
failed to give effect to the demurrer interposed on the ground of inis- 
joinder of parties and causes of action. I t  is well settled that  the sus- 
taining of a demurrer 011 that  ground requires the dismissal of the action. 
B a n k  v. Angelo,  193 N. C., 576, 137 S. E., 705; ,Ifills v.  B a n k ,  208 
IU. C., 674, 182 S. E., 336; El l i s  v. Brown,  217 N. C'., 787, 9 S. E. (2d) ,  
467. Hence the judgment sustaining the demurrer, which x7as based on 
several grounds, including that  of misjoinder of p ~ r t i e s  and causes of 
action, should have ordered the dismiss:al of the cross-action. 

We think the plaintiffs were entitled to have their demurrer on this 
ground sustained. From an examination of tlie pleadings it appears 
that, in answer to the plaintiffs' complaint, settirig forth a cause of 
action against him and another as administrators, and the sureties on 
their administration bond, the defendant Miller scught to maintain a 
cross-action, i n  his own name, as an  individual and as surviving partner, 
against his codefendant and coadministrator 31. C. Wingler, for wasting 
partnership goods, for an injunction, for the appoil tment of a receiver, 
and for his removal as administrator. I11 this thc. defendant Miller's 
codefendants Pearson had no interest and did not join. To his crc1s.i- 
action against 31. C. Wingler the tlcfenda~it Xillcr t ?en joined an  action 
against the plaintiffs Melrina XTingler and Miiida C. Long and his co- 
defendant N. C. Wingler for conspiracy to defame Iiim by slanderous 
charges. 

I t  is apparent that  there is both a misjoiilder of I7auses of action and 
of parties. Different causes of action are attempted to be set up  against 
different parties, not common to all. Il'ilkesboro 1.. Jordun ,  212 S. C.. 
197, 193 S. E., 155; lrlolland v. I IThi t t inyfo, l ,  213 5. C., 330, 1 S. E. 
(2d) ,  813; Burleson v. Burleson,  217 S.  C., 336, 7 S. E. (2d),  706. The 
cross-bill is not for the settlement of the estate (Robertson v .  Roberfson,  
215 3. C., 562, 2 S. E. (ad ) ,  ;;2), nor does it come nithill the rule 
stated i11 T r u s t  Co. v. Peirce, 103 S. C., 717, 143 S. E., 324. 

The fact that  in his order sustaininq the demurrer the court made 
31. C. Wingler in his individual capacity a party dcfcndaiit does not 
help matters. 

I t  follows that  the plaintiffs were entitled to have the cross-action 
dismissed, and that  it was error to order it retained on the docket. The 
judgment sustaining plaintiffs' demurrer to the ci-oss-bill is affirmed, 
but the order should be modified, in accordance with this opinion, so as 
to direct the dismissal of the cross-action. 

Modified and affirmed. 
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(Filed 25 5JIurcl1, 1!)42. ) 

1. Boundaries # 3- 

When plaintiff contends tha t  the  courses and  d is ta~ices  c2:~llctl for  in licr 
deed slioultl be run froin nu admitted or established cornvr with allo\v;~irw 
for  rar ia t ions  in the  rnngnetic pole computed frurn the tlnte of n formrr  
deed, i t  i s  the  duty of tlie court to tlcterniil~e wlietllrr plaintiff's c~v i t l e~~c~e  
is  siifficii~nt to invoke this csception tu t he  gcneral rule, antl, if so. to 
charge the  jury nutler what  c i r c i l m s t : ~ ~ ~ c c ~ s  var ia t io l~s  in the, rnnwc3tic 
DOIV slionltl lw c.ompntetl a s  of the tl:lte of the f o r ~ i i t ~ r  tltwl nr~tl  ; I S  to w l ~ a t  
variation should be allo\red. 

2. Boundaries a 1- 

I t  is  t he  duty of the  tr ial  c.onrt to instrllct the j11ry a \  to \\li:lt the trlie 
11onntl:lry line i i ,  ant1 i t  is  the  l ,ro\incr of the jnry to Iocnrr the  linv. 

3. Boundaries 9 3-Held: Plaintiff failed to show that she was entitled to 
hare courses run with variation in 111:lgnetic pole con~puted as of date 
of former deed. 

I n  this proccssioning proctw1i11,v  lain in tiff Ioc-ate11 only t l ~ c  I)t~ginnili:: 
point 1)s 11:ltnr;ll o l~ j r c t  mltl contcndcd t h a t  the  conrses i111tl tlist;~nces tlir,rt'- 
from shonltl he rlin ill ac~cord:~ncr with her dectl \vith ;~ l lonnnc~e  for rarial- 
t i o ~ i s  in the  m r g ~ ~ e t i c  pole con~pnted a s  of tlie da te  of n pl'ior tlevtl. i i ~ i t l ~ r  
her  contention tha t  tlic tlescription in licr tlcetl was  copic~l from tlrt~ 1)rior 
d c ~ d .  Plaintiff failed to introtlncc rri t lrnce w a r r a ~ l t i ~ r g  ;III inference tlrnt 
the  descriptio~r in hc~r  dred was  copied from the  prior clcwl or tha t  tlirrc 
wns n c a o ~ ~ t c ~ n p o r a ~ l c o ~ i s  survey a t  the t ime either tlccvl IV:IS orrc~~i tc~t l .  
IIcld:  Plni~itiff I rnr i~ig  failctl to bring her cxse wit hi^^ nily one of tlics cas- 
ceptions to  the  gencrnl rn l r ,  the  court slionld have charptvl tha t  tlics ( Y I I I ~ W S  

and tlistm~cc% s l~onld  be rmi in accord;lncc with pl;~ilitif'f"s tlecstl f r t~nr  111(, 
beginning point a s  located 1ry the jliry. 

4. Boundaries 9 l o :  Adverse Possession 3 17- 

,\PPE \ L  by de fendan t s  f r o m  f ' l c r n c n t ,  .7., a t  S o ~ r ~ m b e ~  -Dccc>n~l)c>r 

T e r m ,  1941, of C ~ L D I Y F L L .  S e w  t r i a l .  

P rocesq ion i~ ig  proceeding t o  fix ant1 t lc termine  t h e  t r u e  b o u n d a r y  l i w  

between t h c  l ands  of t h e  p la in t i f f  a n d  t h r  land.; of t h c  d e f e i i t l a n t ~ .  

T h e r e  w a s  a ~ c r t l i c t  i n  acco rd  w i t h  t h e  con ten t ions  of the 1,laintiff. 

F r o m  j u d g m e n t  o n  the verdic t  defendants appea led .  
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W .  H.  S f r i c k l a n d  and  J .  T .  Pr i t che t t  for plaint i f f ,  appellee.  
Hal B. A d a m s  for defendants ,  appellants.  

BARNHILL, J. This cause was here on a former appeal and is re- 
ported in 216 K. C., a t  page 396, where the facts are fully stated and the 
law of the case is discussed and decided. 

Plaintiff in her petition alleges the true dividing line to be as follows: 
"Beginning on a large oak cn the bank of Lower Creek, and runs North 
17  degrees West 22 poles to a stake in Kent's l ine;  then S o r t h  3$4 
degrees West 109 poles and 17 links to a stake, 15. J. Ervin's corner." 
She then relates this description to the Greer deed executed in 1901. She 
makes no allegation that  the calls in the 1901 deed should be varied. 
Nor  does she allege any fact or circ.umstance which would justify a 
variation thereof. 

I n  the trial, however, she took the position that  the beginning point- 
a large oak on the bank of Lower Creek-is a t  the point A on the court 
map ; that the first and second calls in her deed and the sixth and seventh 
calls in an  old deed executed in 1862 by S. P. Dula to Azor Shell added 
to the first line of another old deed executed in 1866 by Dula to Shell 
are the same lines and that  by reason thereof, in establishing her line, 
the variations of the magnetic needle as of 1862 should be allowed. 

The court below submitted the cauw to the jury under a charge which 
permitted an  answer to the issue upon the assumption that  the line was 
first established in 1862. I t  instructed the jury:  T o w  the surveyors 
who went on the stand, all of them, testified that the proper variation 
to be allowed in the deed of 1862 was three and one-half degrees, and 
the surveyors who went on the stand testified that in running the deed 
of 1938, running the line by the old deed of 1862, that  they made the 
variation of 3v' degrees, which they contend was the proper variation." 

,4t no time, however, did the court instruct the jury as to whether ihis 
is or is not the proper variation to be allowed in locating plaintiff's line. 
Nor did i t  charge as to what variation, if any, should be considered. 
Hence, the court failed to instruct as to the proper rule to be followed 
by the jury in locating the line according to the courses and distances 
in plaintiff's deed but left it to the jury to decide "what is" as well a s  
"where is" the true dividing line. G'reer c. H a y e s ,  216 N. C., 396, 5 S. 
E. (2d) ,  169. 

As a result the jury answered the issue as on the former appeal, allou= 
ing for the variation of the magnetic meridian since 1862. Admittedly 
the line as thus located is not in accord with the calls in the Greer deed, 
even when proper allowances are made for the variation of the magnetic 
meridian since 1901. On the contrary, there is a variance of 31& degrees. 
This serves to shift the line easterly over on the property claimed by 
defendants. 
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As the plaintiff did not undertake to locate any natural  object other 
than the beginning point and must rely on the courses and distances 
given in her deed, the indicated omission in the charge is material. 
Greer v. Hayes, supra. 

I t  is the subject matter of one of defendants' exceptive assignments of 
error. The same question is presented in a different form by tendered 
prayers for instructions which the court below declined to gire. 

This identical question was considered and decided adversely to the 
plaintiff on the former appeal. I t  was there said '(there is nothing to 
warrant  an  inference that  the calls of the line Mere copied from or had 
reference to the Dula deed, or to justify the conclusion that the line is 
to be ascertained by such calls as of the date of that  deed." We still 
adhere to that declaration which is the law of the case. 

The first call in the Greer deed is  for "a large black oak on the bank 
of Lower Creek; thence North 17 degrees West 22 poles to a stake in 
Kent's line." The calls in the Dula deed, alleged to be the same, are for 
"the mouth of T a n  Yard  Branch, Harper's corner; thence North 17 
degrees West with Harper's line 22 poles to a stake in the bend of said 
branch, said Harper's corner." This line begins a t  a different call on 
the branch and ends in  the bend of the branch. The Greer line extends 
in a northerly direction from the branch. 

The second line in the Greer deed extends from the end of the first 
line ( 2 2  poles from the branch), "Korth 3% degrees West 109 poles 
and 1 7  links to a stake, R. J. Ervin's corner." The connecting line in 
the two Dula deeds, asserted to be the same, begins at a stake in the bend 
of the branch, Harper's corner, and runs thence 3% degrees West 8 polcs 
to a stake (1st. deed) ; thence (beginning on a persimmon corner at 
;Northeast corner of said Shell's tract i n  Harper's line) "North 3% de- 
grees West with said line 101 poles and 17 links to a stake in said line 
or rock" (2nd. deed). 

There is no evidence tending to show that  there was a contemporane- 
ous survey a t  the time either deed was executed. The acreage in plain- 
tiff's deed is 321,:. The acreage in the first Dula deed is 52 and in the 
second Dula deed is 40, making a total of 92. I f  the lines of the Dula 
d ~ e d s  are surveyed in accord with the calls thereof such lines will not 
close unless one line is completely ignored. 

Thus i t  affirmatively appears that  "the intent of the parties as ex- 
pressed in the instrumentn-the Greer deed of 1901-does not permit 
the conclusion that  the parties copied or intended to adopt the descrip- 
tion, or any par t  thereof, contained in the Dula deeds. 

Plaintiff has failed to bring her case within any one of the excep- 
tions to the general rule which would permit such a clear deviation 
from the description contained in her muniment of title. The  instru- 
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ment speaks for itself, Bank 2.. Gaines, 204 K. C., 278, 167 S. E., 856. 
The cause should be submitted to the iurv under an  instruction that " " 
upon the ascertainment of the true beginning point the line must be run  
and established from such point in accord with the courses and distances 
in the Greer deed as of 1901. 

The defendants plead adverse possession but no issue on this plea was 
submitted to the jury. This, perhaps, was due to a misinterpretation 
of the opi~iion on the former appeal. 

The burden is on plaintiff to show the true d i d i n g  l i n ~  according 
to her paper title. I f  the defendants would vary the location thereof 
by virtue of their adverse possession of a part of the land embraced 
\trithin her deed, the burden rests upon them and a separate issue in 
respect thereto should be submitted. They are bound by the line as 
established in accord with plaintiff's deed unless they can show that 
they have acquired title to a part  of plaintiff's lands by adverse posscs- 
sion up to a known and visible boundary line. Upon such showing the 
line must be established as thus located by the defendants, non cons! t r t  
 lain in tiff's record title. 

The court below erred in failing to instruct the jury as to what con- 
stitutes the true boundary line starting from the admitted or established 
beginning point as it may be located by the jury and in its refusal to 
give pertinent prayers for i~;structions tendered by the defendants. 

The indicated error necessitates a 
New trial. 

STSTE v. I,. R. \\'ELLS. 

(Filed 25 Jlarch. 1042.1 

1.  Criminal Law 5 81r- 
An exception to the ndmissio~~ of evitlence cannot be snstainrd whe11 

other evidence ndmittetl without ohjection renders the evidence ol)jrctetl 
to hnrmlcss even if it he concetletl th:it it was incc~mpetcnt 

2. Criminal Law 5 53g- 
\Vhcre clc~fentlant fai ls  to object at the time to thc, ronrt's stntrmrirt of  n 

contrntion of the State, bnsctl 11po11 a n  nrgnment of co~insel for the St:rtc 
which was made nithorlt ohjection at the tiine. the exception to the st;itc,- 
ment of the contention is ordinarily waivetl. 

3. Criminal Lam a 81c- 

Error must hr  harmful or prcjlldit.ial in ortlrr 1.0 entitle c1cfrnd:int to 
n new trial. 
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APPEAL by defendant from P h i l l i p s ,  J., at August Term, 1941, of 
POLK. 

Criminal prosecution upon two indictments charging defendant with 
( 1 )  conspiring with Ar thur  Suber, Cleveland Rice and Hat t ie  Smith 
to burn the Tryon Colored Public School building, and ( 2 )  with pro- 
curing Arthur Subrr ,  Clereland Rice and Hatt ie Smith to set fire to 
antl burn said building, by agreement consolidated for the purpose of 
trial and treated as two counts in the same bill of indictmrnt. 

-1 new tr ial  mas granted defendant on former appeal from sentence 
on jury ~ e r d i c t ,  219 IT. C., 354, 13 S. E. (2d) ,  613. 

Terdict upon retrial : Guilty as charged. 
Judgment:  Confi~lement in State's Ctxntral Prison at hard labor, to 

r e a r  stripes, for not less than fire years nor more than seren years. 
Defendant appeals to Supreme Court, and assigns error. 

A t t o r n c ~ j - G e n e r a l  J l c ; l l u l l an  a n d  Ass i s ton t  A t to rneys -Genera l  B m f o n  
antl P a t f o n  for f h e  S t a t e .  

Char l e s  F .  Go ld ,  Jr., a n d  Risnznrck  C a p p s  for d e f e n d a n t ,  appe l lan t .  

WINRORNE, J. Appellant, through his counsel, presses for error i l l  

the trial below in the main t u o  assignments, neither of which, on this 
record, is tenable. 

1. Exception is taken to testimony of Sheriff Nines, relating to a 
conversation with Arthur Suber, after the schoolhouse was burned, and 
while Suber was in jail and not in presence of defendant, in which the 
sheriff testifies that  "I told Suber his story and Wells' didn't agree"; 
that Suber had told him that  he and Wells did not see each other that 
night;  that  Vells  told him that he saw Suber twice, antl Suber replied, 
"Did he tell you t h a t ?  . . . I wish you had brought him." Objection 
is directed particularly to the scntencr "I told Suber his story and 
Wells' didn't agree." I t  is contended that  this was an  opinion, which 
was calculated to prejudice defendant lwfore tlie jury. The court atl- 
mittetl the testimony for pu rpox  of corroboration, and so instructed the 
jury. 

I n  this connection a p c r u ~ a l  of the record discloses that, nithout 
objection, Arthur Suber. a i  ~ i i t nes s  for State, testified: "I said I had 
not seen him. Wellq give n written statement that h~ had seen me twiw. 
I aqlred tlie Sheriff to bring Wells and Rice . . . and I nould confront 
them ~ l l d  tell thc whole thing." Furthrrmore,  &Irnoq Foztcr, who was 
with the sheriff, also aq n i t ~ i c s  for State, stated: "JTl'r . . . l rought 
him (Wells) to jail . . . and . lr thur s a y  to XTells, 'Professor, did you 
tell these gentlemen a e  saw each other on the evening the schoolhouse 
was burned that  night ?' H e  s a y ,  'Yes' and hung his head," antl t h ~ n  
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Suber said, " 'Professor, you know we were not to have seen each other. 
You went ahead and told we did . . . I am going to tell the truth.' " 

I n  the light of this testimony, admitted without objection, the state- 
ment of the sheriff, if erroneous a t  the time, was rsndered harmless. 

2. Exception is also taken to this portion of the charge: "The State 
insists and contends that  two of the conspirators have been convicted 
and are now serving their time, and the State insists and contends that  
it is nothing but right and proper that  all who participated should be 
served with the same spoon, and that  they should all be convicted and 
that  you should be satisfied from the evidence and beyond a reasonable 
doubt that  not only were Suber and Rice two of the participants, but 
that  Wells was the third, and that  you should be satisfied from the evi- 
dence, beyond a reasonable doubt, and return a verdict as to his guilt." 

I t  is urged that  this statement of contention is an expression of opinion 
on the facts in violation of the statute, C. S., 564. The  record shows 
that  such contentions are attributable to  counsel for the State in his 
argument to the jury. However, even though the argument may have 
been objectionable, the record fails to show that  any objection was taken 
to i t  a t  the time i t  was made. Furthermore, no objection was made, a t  
the time, to the statement of contention by the court. Ordinarily, as 
held by this Court, failure to so object constitutes waiver of right to 
object. Hence, if i t  be conceded that  the statement of contention on such 
argument be susceptible of prejudicial inference, we are of opinion that  
the right of defendant to object thereto has been waived, and tha t  the 
exception is not timely. Moreover, in this connection, i t  is seen that  the 
witness Ar thur  Suber testified without objection that  a t  a term of court 
i n  1940 "I came in and pleaded guilty and am now in the penitentiary 
for this offense"; that  Cleveland Rice also without objection stated, "I 
was tried and convicted for this same offense and am now serving time 
for it"; and that  there was evidence that  Hat t ie  Smith pleaded guilty 
a t  a former trial. Thus i t  may be doubted that  the contention as stated 
was harmful. 

Other exceptions are without merit. 
I t  is noted that  in the face of his plea, supported by his testimony and 

other evidence, two juries have not accepted defendant's version of the 
facts. And on this record the defendant has failed to show prejudicial 
error i n  the trial below. 

N o  error. 
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AIRS. ESTELLE C. STEWAItT v. C. GI'Y STEWART. 

(Filed 25 March. 1942.) 
Automobiles 1%- 

Evidence tn~ding to shorn that defendi~nt was driving at a speed of 60 
to 66 miles an hour and, in a sudden effort to avoid colliding with another 
automobile which had been k)acked into the highway and which was 
nppare~~tly not in motion a t  the time, drove off the road. causing the car 
to orerturn, inflicting serious injury to plaintiff, a guest in the car, is held 
to  require the submission of the caqe to the jury. Michie's K. C. Code, 
2G2l (288) (278). 

APPEAL by plaintiff from G'rady, E m e r g e n c y  Judge, at October Term, 
1041, of HARXETT. Reversed. 

This was an action to recorer damages for a personal injury alleged 
to hare  been caused by the negligence of the defendant in the operation 
of an automobile. ,It the close of plaintiff's evidence motion for judg- 
ment of nonsuit mas allowed, and plaintiff appealed. 

S e i l l  XcK.  S a l m o n  fo r  p l a i n f i f ,  appe l lan t .  
D u p r e e  d S f r i c F l a n d  a n d  I .  R. W i l l i a m s  for  d e f e n d a n t ,  a p p ~ l l e e .  

DEVIK, J. Plaintiff is the wife of the defendant. On the occasion 
alleged, about 8 3 0  p. m., she was a passenger in an automobile being 
driven by the defendant along the highway. She testified that  the de- 
fendant, i n  a sudden effort to avoid collision with another automobile 
which had been backed into tlie highway, drore his automobile, in which 
plaintiff was riding, off the road and caused it to overturn, inflicting 
a serious personal injury. She further testified that  defendant was driv- 
ing at a speed of sixty to sixty-fire miles per hour, and tha t  his auto- 
mobile headlights were defective. The automobile which had backed 
into the highway was about the middle of the highway and apparently 
was not in motion. The pavemrnt was eighteen feet wide, with shoul- 
ders, and the road was straight. 

The plaintiff's eridence, taken in the light most favorable for her, 
would seem to indicate that the defendant was driving his automobile 
a t  such a high rate of speed that  he was unable to stop, or turn aside 
safely, within tlie distance he could observe objects on the road by the 
lights of his auton~obile. B e c k  I + .  f l o o h s ,  218 N. C.,  105, 10 S .  E. (2d),  
608; Michie's S. C. Code, secs. 2621 (288), 2621 (278). 

Without discussing the e~ idence  in detail, we think it mas of sufficient 
probative force to require submission to the jury. 

The judgment of nonsuit is 
Reversed. 
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C O R D E L I A  A. F E L T S  v. S H E S A S D O A H  L I F E  I X S U R A X C E  
COUL'ASY, IXC. 

(Filed 25 March, 1942.) 

1. Insurance 8 3Oa-Notice of disability during insured's lifetime held not 
required when insured is incapable of giving notice during period 
before death when notice was due to be given. 

The policy in suit provided that premiums due subsequent to disability 
would be waived upon proof of disability given insurer one year 
from tlie inception of the disability, provided such disability had existed 
continuonsly for not less than six months and provided the preinium due 
next after inception of disability had not been in default for more than 
six months. The policy further provided that proof of disability must be 
given during the lifetime of insured and during the period of disability 
a s  a condition precedent to liability for disability Llenefits, but that failure 
to give proof within the time required should not invalidate any claim if 
i t  should be shown not to have been reasonably possible to give such 
proof and that proof was given as  soon a s  reasonrtbly possible. The jury 
found that insured was wholly disabled for six months and four days 
prior to his death and that he was totally incapacitated from giving notice 
during tlie last four days of his life. Held :  Under the terms of the policy 
and the facts disclosed, valid notice of disability could not be given before 
tlie disability had existed for six months, and, tlerefore, the policy had 
not lapsed by reason of tlie failure to pay the premium which fell clue, 
under the terms of the policy, two months and nine days prior to tlie 
death of the insured. 

2. Same: Insurance Q 13a- 
When the terms of a policy as  to notice and proof of disability are  

ambiguous or conflicting, that construction or provision which will sustain 
liability will be adopted. 

S. Insurance § 34b- 
When insurer denies liability oil the ground of forfeiture of the policy 

for  nonpayment of prcminln it waives notice and proof of disability. 

-IFPEAL by defendant  f r o m  C'lem~nt ,  J., a t  J a n u a r y  Term,  1942, of 
WILICES. 

Civi l  action to  recover $1,000.00 alleged to be due  plaintiff as  bene- 
ficiary i n  a certain policy of insurance which was issued to J a m e s  E. 
Felts by the defendant, 1 3  May,  1938. 

Plaintiff alleges t h a t  J a m e s  E. Fel ts  died on 22 Ju ly ,  1939, and  tha t  

f r o m  and  a f te r  18  J a n u a r y ,  1939, he  was wholly and permanently dis- 

abled f r o m  performing a n y  work or t ransact ing a n y  business; and  

f u r t h e r  alleges t h a t  a f te r  the insured became permanently disabled to  
engage i n  a n y  kind of work and  before the annua l  premium f o r  the  year  
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FELTS v. ISS~RANCE Co. 

1939 was due, notice of said disability was given to T. H. Settle, de- 
fendant's local agent, who resides in North Wilkesboro, Wilkes County, 
North Carolina. 

Tlie defendant alleges and contends that ,  under the terms of the policy 
issued to the insured, i t  was incumbent upoil the insured, or his repre- 
sentatire, to gire due notice to the liomr office of the defendant of such 
disability and to makc satisfactory s roof thereof on forms which would 
be furnished by defendant oil request of insured, and that said written 
forms were to be submitted within one year from the beginning of the 
total disability, prorided such disability had continued for a period of 
riot less than six consecutire n~ontlis. Defendant further contends the 
policy lapsed for failure of the insured to pay the annual premium of 
$38.83 on 13  May, 1939. 

I t  was admitted by plaintiff that the insured did not pay the second 
annual premium alleged to be due on the policy, 13  May, 1939. 

Tlie plaintiff arid defendant offered evidence at the trial below. 
Tlie following issues were submitted to the jury:  
"1. Did the defendant execute to James E. Felts the policy of insur- 

ance as described in  plaintiff's complaint? ,\nswer: 'Yes.' 
"2. Was James E. Felts, the insured, permanently, continuously and 

wliolly disabled by disease from pursuing any occupation for compensa- 
tion or profit from January  18, 1939, until Ju ly  22, 19391 Answer: 
'Yes.' 

''3. Was James E. Felts, the insured, totally incapacitated from giving 
notice to the defendant of his disability from Ju ly  18, 1939, to Ju ly  22, 
1939 ? Xnswer : 'Yes.' 

"4. What  amount, if any, is the plaintiff entitled to recover of the 
defendant! Answer : '$l,000.00.7 " 

From the judgment on verdict, defendant appealed to the Suprenie 
Court and assigns error. 

TTrhicker & TJrhicL.er for plaintiff 
John R. Jones  for defendant .  

DEKSY, J. A copy of the insurance policy issued to James E. Felts 
was introduced in  evidence a t  the trial below as well as Supplemental 
Contract issued in connection with and constituting a par t  of the Pr in-  
cipal Contract. 

We think all the exceptions of the defendant can be disposed of by a 
consideration of the pertinent parts of the insurance contract, which 
appear i n  the Supplemental Contract, as follows: 

"Supplemental Contract issued in  connection with the Company's 
Policy Xo. 125,659, on the life of James Evert  Felts, which is the Prin- 
cipal Contract. 
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"If, before default i n  the payment of any premium under the Pr in-  
cipal Contract and this Supplemental Contract, and before the sum 
insured or any installment thereof becomes payable, and prior to the 
anniversary date of the said Policy nearest to the fifty-fifth birthday of 
the Insured, said Insured has become physically and incurably disabled 
by disease or bodily injury, occurring and originating after the date of 
this Supplemental Contract or any reinstatement thereof, so that the 
Insured is  and will be permanently, cor~tinuously and wholly prevented 
thereby from engaging in, participating in  or performing not only the 
usual occupation of the insured, but also engaging in  or participating 
in any other occupation whatsoever, or from performing work of any 
kind for compensation or profit of any kind whatsoever, and will be 
disabled for life, and satisfactory  roof thereof, (on forms which will be 
furnished by the Company on request), is submitted within one year 
from the beginning of the total disability, provided such disability has 
existed continuously for not less than six consecutive months, ( T O T A L  
D I S A B I L I T Y  O F  S U C H  D U R A T I O N  B E I N G  D E E M E D  T O  BE 
P E R M A N E N T  O N L Y  F O R  T H E  P U R P O S E  O F  D E T E R M I R I N G  
T H E  C O M M E N C E M E N T  O F  L I A B I L I T Y  H E R E U N D E R )  the 
company agrees, subject to all conditions and limitations hereinafter 
contained : 

"To waive the payment of each premium under said Policy and this 
Supplemental Contract, beginning with the premium the due date of 
which next succeeds the date of the receipt by the Company of satis- 
factory proof that  the Insured is totally and permanently disabled. 

"If the Insured is physically able to perform somc one or more of the 
duties pertaining to his own, or to any other business, occupation or 
work for compensation or profit, he shall not be deemed totally disabled 
within the meaning and intent of the provisions hereof. 

"Proof of claim, as outlined above, must be giren to the Company 
during the lifetime of the Insured and during the period of disability, 
and is a condition precedent to the Insured being entitled to the dis- 
ability benefits. Insanity or other total incapacity will not excuse the 
failure to file such proofs. Failure to give such proof within the time 
provided in this Supplemental Contract shall not invalidate any claim 
if it  shall be shown not to hare  been reasonably possible to give such 
proof and that  proof was furnished as soon as it was reasonably po~sible. 

"In event any premium on the Principal Contract or on this Supple- 
mental Contract is in default not more than six months before total and 
permanent disability is established and i t  is  shown that  the disability 
began prior to the due date or prior to the expiration of the grace period 
of the premium in default, premiums falling due after such disability 
is established will be waived, provided the premium in default is paid 
by the Insured." 



N. C.] S P R I N G  T E R M ,  1942. 151 

The jury found that the insuped mas permanently, continuously and 
wholly disabled by disease from pursuing any occupation for compensa- 
tion or profit from 18 January,  1939, until 22 July, 1939. 

The jury further found that the insured mas totally incapacitated 
from giving notice to the defendant of his disability from 18 July,  1939, 
to 22 July,  1939. 

Under the express terms of the policy, as stated above, the insured 
was required to submit notice to the defendant within one year from the 
beginning of the total disability, provided such disability had existed 
continuously for not less than six consecutive months. Such a notice 
was to be treated as a basis for the commencement of liability under the 
terms of the policy. The policy of insurance issued to the insured by 
the dkfendant provided for the waiver of premiums in the event of total 
and permanent disability of the insured. Under the terms of the policy, 
any notice as to the total and permanent disability of the insured given 
prior to 18 July, 1939, would not have established permanent and total 
disability in this case, for the reason that, under the evidence and the 
finding of the jury, disability had not existed for six consecutive months 
until that  date. 

I t  is true the policy states: "Proof of claim, as outlined above, must 
be given to the company during the lifetime of the Insured and during 
the period of disability, and is a condition precedent to the Insured being 
entitled to the disability benefits." Plaintiff is not asking for the dis- 
ability benefits under this policy, but for the principal sum by reason of 
the death of the insured. Yotice is not required during the lifetime of 
the insured for premiums in the event of total and permanent disability 
to be waived; provided the insured's total disability before death oc- 
curred not more than six months after the premium became due. Here 
total disability occurred before the premium in question fell due. There 
is, however, a further provision in that  same paragraph of the policy, 
to wit: "Failure to give such proof within the time provided in this 
Supplemental Contract shall not invalidate any claim if i t  shall be 
shown not to have been reasonably possible to give such proof and that 
proof was furnished as soon as i t  was reasonably possible." 

Where there a re  apparently conflicting provisions in an insurance con- 
tract, or when the policy is ambiguously worded, the general rule of con- 
struction with respect thereto is that  the one most favorable to the assured 
should be adopted. Underwood v. State Life Ins. Co., 185 N .  C., 538, 
117 S. E., 790; Bennett v. Provident Fire Ins. Co., 198 N.  C., 174, 151 
S. E., 98; Conyard v. Life & Ca-sualty Co., 204 N. C.,  506, 166 S .  E., 
835; Carter v. Conn. General L i f e  Ins. Co., 208 N.  C., 665, 182 S. E., 
106 ; Williams v. Greensboro Fire Ins.  Co., 209 N.  C., 765, 185 S. E., 21. 

The only period in  which the insured in the instant case could have 
given the required notice to establish total and permanent disability, 
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under the provisions of the policy, wa3 from 18  July ,  1939, to the date 
of his death, 22 July,  1939; and i t  has been establijhed that  during that  
period the insured was totally incapa13itated from giving notice of his 
disability to  the defendant. 

The defendant contends that  i t  did not receive notice of any disability 
on the part  of the insured until after his death, and therefore the policy 
lapsed for failure to pay the premium, which it alleges fell due 13  May,  
1939. The question of notice becomes immaterial since the defendant 
denies liability for the failure of the insured to pay the premium alleged 
to be due 13  May, 1939. 

I n  the case of Gorham v. Pacific Xufual  Life Ins .  C'o., 214 N .  C.. 526, 
200 S. E., 5, Stacy ,  C. J., sa id :  "It is generally held that  'failure to give 
notice or furnish proofs of loss, or defects in the notice and proofs, are 
waived by a denial of liability on other grounds,' the reason being that  
a denial of liability on other grounds is generally regarded as tanta- 
mount to saying payment would not have been made had notice been 
given, or proof of loss furnished, and the law is not disposed to require 
a vain thing. Cooley's Briefs on Ins., Vol. 7 (2d Ed . ) ,  6019; G u y  I > .  
Ins .  Co., 207 S. C., 278, 176 S. E., 554; , ~ f i s s k e l l ~ y  I,. I n s .  C'o, 205 N. C., 
496, 171 N. C., 862; P r o f i t t  v. Ins. Co., 176 S. C., 680, 87 S. E., 635; 
Mercantile Co. v. Ins .  Co., ibid., 545, 87 S. E., 476; X o o r e  v. Accident 
Assurance Corp., supra (173 N .  C., 532, 92 S. E., 362) ; Higson  v. Ins. 
C'o., 152 N. C., 206, 67 S. E., 509; Gerringer v. I n s .  Co., 133 N.  C., 407, 
45 S. E., 773; 14  R. C. L., 1349." 

The defendant contends that  the failure of the insured to pay the 
annual premium on 13  May, 1939, or within the grace period of 30 days 
thereafter, is material and of the essence of the contract, and that  such 
failure involves an absolute forfeiture of the rightv and benefits of the 
assured under the policy and that  said policy, upon the failure to pay 
said premium as set forth above, became null and void. Such contention 
is untenable. The  policy provides: " In  event any premium on the Pr in-  
cipal Contract or on this Supplemental Contract is in default not more 
than six months before total and permanent disability is  established and 
i t  is shown that the disability began prior to the due date or prior to the 
expiration of the grace period of the premium in default, premiums 
falling due after such disability is established will be waived, provided 
the premium in default is paid by the Insured." 

The total and permanent disability of the insured has been established 
as existing from 18 January ,  1939, until the death of the insured, 22 
July,  1939. We hold that  the policy issued by the defendant to James 
E. Felts had not lapsed a t  the time of his death, 22 July,  1939. 

The defendant, at the trial of this cause, did not show that it had 
complied with the requirements of C. S., 6465, as to the giving of notice 
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of premiums due, etc. However, the plaintiff does not need to invoke 
that  statute in order to recover on the policy under consideration. The 
exceptive assignments of the defendant are without substantial merit. 

I n  the trial below we find 
No error. 

STATE v. M. H. POTTER. JIL 

(Filed 25 Xarch, 1942.) 

1.  Criminal Law 3 O- 
An accesqory after the fact is one n-lio, after a felony has been c o n  

niittetl, with Bno\vledge that the felony has been committed, renders per- 
sonal assistance to the felon in any manner to aid him to escape arrest 
or p~misliment, linowing at the time the person so aided has comniitted :I 

felony. C. S., 4177. 

2. Same- 
The facts and circumstances adduced by the evidence in tlii? case, coll- 

strued in the light most favorable to the State, ure he ld  sufficient as to 
each essential element to sustain the conviction of nppealing defendant 
a \  an accessory after the fact to the felony committed by the principal 
felon, the indictment antl evidence against the principal felon heing snW- 
cirnt to su~taiil conviction of him of secret assnalt. C. S., 4213, and of 
a san l t  resulting in seriour injury. C. S., 4'214. 

APPESL by defendant from A\'imoc7is, J., a t  December Term, 1941, of 
GKEESE. 

Criminal prosecution upon indictment charging defendant with being 
accessory after the fact to a n~alicious assault with a deadly weapon 
secretly committed by one Henry Ward with i~ l t en t  to kill, and resulting 
in  serious injury. 

The bill of indictment, deleting formalities, charges "that Heriry 
Ward . . . on 14th July,  1941 . . . unlawfully, wilfully and feloni- 
ously, premeditatedly, d~liberatelg and with malice aforethought did in 
and upon one Claude Sullivan, wit11 a txertain deadly weapon, to wit, a 
knife. ~ec re t ly  make an  assault with intent to kill, and him, the said 
Claude Sullivan, unla~vfully, wilfully, feloniously, premeditatedly, de- 
liberately and with malice aforethought did stab, cut, wound and seri- 
ously injure in his back, . . ." antl further charges "that on said day 
. . . 31. H. Potter . . . well knowing the said Henry  Ward to have 
done and con~mitted the said felonious assault and felony in manner 
and form aforesaid . . . then and there, afterwards . . . unlawfully, 
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wilfully, feloniously, premeditatedly, deliberately and with malice afore- 
thought, did him, the said Henry  Ward, then and ihere receive. harbor, 
maintain, comfort, assist and transport away from the scene of the 
felony, for the purpose of enabling the said Henry  Ward, avoid appre- 
hensions. . . ." 

Upon the call of the case in  the Superior Court Henry  Ward tendered 
a plea of guilty to  secret assault with intent to kill. The defendant 
pleaded not guilty. 

The  State offered evidence tending to show in brief this narrat ive:  
On the morning of 14 July,  1941, about 5 o'clock, Claude Sullivan 
approached M. H. Potter, who was sitting in his c,ir on street of Snow 
Rill,  and after Potter had gotten out of his car anlcl walked with Sulli- 
van a short distance down the street they engaged in an argument about 
a horse and a mule. They agreed to go before the chief of police and 
have i t  settled. Thereupon they entered Potter's car, he on the left 
under the steering wheel, away from the sidewalk, and S u l l i ~ a n  on the 
right next to the sidewalk. Though Potter started his motor, they sat  
there in  the car and talked for several minutes. Then "all of a sudden" 
Potter  said to Sullivan "Get out of my car," and he did so, and appeared 
to tu rn  i n  direction of his car parked near-by. As he did, Potter  said, 
"I have got your team, and there ain't nothing you can do about it." 
Whereupon Sullivan turned and came back to the car, opened the door 
of it, and, leaning over with his head in the car and feet on pavement, 
reached with his hands as if he were going to pull Potter  out. Henry  
Ward, a Negro employee of Potter, who had come across the street, was 
standing a t  the right rear fender of the car with an  open knife in his 
hand. Then, as Sullivan was leaning against or in the car, as narrated 
bjr him, Potter's "expression changed and he got a:; white as a human 
can get," and "all of a sudden" Henry  Ward, withcut saying anything, 
and of whose presence he, Sullivan, was unaware, stabbed Sullivan in 
the back with the knife. Sullivan cried out "he hall killed me," or "he 
has cut me to death," as variously understood by men on the sidewalk 
near-by, and "went right down, kinder sideways" on both the running 
board and pavement. Ward raised his hand to strike with the knife a 
second time, but, upon being warned by some one near-by not to do it, 
backed off, and dared the near-by men to come toward him, and then, with 
knife in  hand, got into the car with Potter, who cirove away-as one 
witness stated, "the car left there pretty fast." 

Around 7 o'clock that  morning Potter, with a Kegro man in his car, 
stopped a t  a filling station a t  Richland, forty-fire miles away from Snow 
Hill,  for service to his car. While there he procured for the Negro a 
ride to Jacksonville, Kor th  Carolina, with one N r .  Holt, who \\as a 
policeman of that  town. 
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About 8 o'clock same morning when sheriff and chief of police w e ~ t  
to home of Potter in Snow Hill,  his automobile was parked around on 
cross street in driveway of his uncle. Upon being called out and asked 
about the Negro he had carried away, Potter  denied that  he had taken 
anyone avay,  denied that  he had been out of town except two or three 
miles to a man to do some work for him, denied that  Sullivan had bee11 
cut, and denied that  he knew the name of the Segro  who had cut Sulli- 
van. But after being arrested and taken to the sheriff's office and there, 
after continuing his denials for an  hour or more, he phoned for a bonds- 
man and in talking over phone stated that he had been arrested because 
one of "his niggers," Henry  Ward, had cut somebody, or stabbed a man, 
as differently expressed by witnesses. After this he admitted that  Ward 
worked for him around his stables, that  he had taken him around the 
corner to a truck and that  just before he took him an-ay he heard Sullivan 
say that  he had been cut. 

Later i n  the morning, around 1 1 3 0  o'clock, a patrolman arrested 
Ward ~vhile working a t  the stables of Potter  a t  Marine base near Jack- 
sonville. 

Defendant offered no evidence. 
Verdict : Guiltv. 
I n  entering judgment the court below found as a fact that  the person 

assaulted, Claude Sullivan, was dangerously and seriously wounded as 
result of being stabbed with a knife by the defendant, Henry F a r d ,  and 
proceeded to sentence both Henry  Ward and the defendant Potter. 

Judgment as to  Pot ter :  Confinement in the State's Prison at hard 
labor for not less than three, nor more than, five years. 

Defendant Potter appeals to Supreme Court, and assigns error. 

A t f o r n e y  General Xc,Ilullan and  -1ssistant A f forneys -Genera l  R r u f o n  
a n d  P a t f o n  for f h e  S ta te .  

J .  A.  Jones  and K. A. Pi t t rnan  for de fendan t ,  appel lant .  

WINBORNE, J. One question of law is presented on this appeal: Con- 
sidered in the light most favorable to the State is the evidence shown in 
the record sufficient to take the case to the jury on the offense charged 
against defendant 31. H. Pot ter?  

We are of opinion, and hold, that  i t  is. 
I t  is provided by statute in this State, C. S., 4177, that  if any person 

shall become an accessory after the fact to any felony, whether the same 
be a felony a t  common law or by r i r tue  of any statute made, or to be 
made, such person shall be guilty of a felony, and may be indicted and 
convicted together with the principal felon, or for such felony whether 
the principal shall or shall not have heen previously convicted, and pun- 
ished as therein prescribed. 
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B y  the common law an accessory after the fact is one who, knowing 
that  a felony has been committed by another, receives, relieves, comforts, 
or assists such other, the felon, or in any manner aids him to escape 
arrest or punishment. The  same definition is applicable to modern 
statutes. 

T o  constitute a person an  accessory after the fact these essentials must 
appeal: (1)  The felony must have been committed. ( 2 )  The  accused 
must know that  the felony has been clommitted bey the person received, 
relieved or assisted. (3)  The accessory must render assistance to the 
felon personally. 14  Am. Jur., 836-37, Criminal Law, secs. 102 and 103 ; 
22 C. J. S., 165, 166, 167, Criminal Law, secs. 95, 96, 97 ;  Clark & Mar- 
shall's Treatise on the Law of Crime3, 4th Ed.  by Kearney, a t  p. 218, 
sec. 175; Wharton's Criminal Law, Vol. 1, p. 368, secs. 281-282. 

I t  is stated in 14 Am. Jur. ,  837, Criminal Law, 103, that to bc an 
accessory after the fact one need only aid the criminal to escape arrest 
and prosecution. I t  is said that  "this rule, howevcsr, does not render one 
an  accessory after the fact who, kno~r ing  that  a crime has been com- 
mitted, merely fails to  give inforination thereof, nor \\ill the act of a 
person having knowledge of facts concerning the co i~~~n i s s ion  of an  offense 
in falsifying concerning his knowledge ordinarily render him an  acces- 
sory after the fact. Where, however, the concealment of knowledge of 
the fact that  a crime has been committed, or the giving of false testi- 
mony as to the facts is made for the purpose of giving some advantage 
to the perpetrator of the crime, not on account of fear, and for the fact 
of the advantage to the accused, the person rendering such aid is an 
accessory after the fact." 

I t  is stated in 22 C. J. S., 167, Criniinal Lam, sec. 97, that  "to consti- 
tute one an accessory after the fact the aid or assistance must hare  been 
rendered with the intention, and for the purpose of enabling the felon to  
mcape detection, arrest or the like." 

I n  the present case the bill of indictment is suffidently comprehensive 
to charge Henry  Ward with commission of a felony under either of two 
statutes, C. S., 4213, as to secret assault. and C. S., 4214, as to assault 
resulting in serious injury, and the evidence against him is full enough 
to support a conviction of him upon charge under either of these statutes. 

Hence, applying the above principks of law, pwtaining to accessory 
after the fact, to the case in hand, we are of opinion that  the facts and 
c4wmstances in evidence pertinent to the charge against defendant 
Potter arc amply sufficient to carry the case to the jury, and to support 
an a d v e r ~ e  finding against him as to each of the rssentials constituting 
the offense of accessory after the fact to the felony committed by Henrx  
Ward.  

I n  the judgment below, we find 
N o  error. 
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STATE v. ALFRED CHAPMAN 

(Filed 25 March. 1942.) 

1. Criminal Law 9 47-Held: Crimes charged were of same class and were 
so connected in time and place as to permit consolidation of indict- 
ments for trial. 

The evidence tended to show that defendant, a Negro. was walking 
through woods with a Segro girl and forced her to have sexual inter- 
course ~ i t h  him against her ~vill ,  that on the same night, while defendant 
was still in company with the colored girl, he met a white girl in the 
company of two white boys, and that after an altcrcation with the white 
boyu, they and the colored girl left the nhi te  girl with defendant and that 
he forced her to have sexlial intercourse v i th  him nqniliut her will. Lleld: 
The co~isolidation of the prosecutions for the prwpose of trial was not 
error. C. S.. 4622. 

2. Criminal Law i8d- 
Defendant waires his exception to the refusal of his motion to nonsuit, 

made a t  the close of the State's evidence, h~ introducing evidence and 
failing to renew his motion a t  the close of all the evidence. C. S., 4643. 

3. Criminal Law 5 34a- 
Held:  The trial court properly refnsed to permit testimony of declara- 

tions made by defendant on the morning following the alleged crime unless 
defendant was going to testify in his own behalf, since such cleclarations 
-were not a part of the rcs yestce and therefore mere incompetent as sub- 
stantire eridence but would be competent only for the purpose of cor- 
roborating the testimony of defcndant. 

4. Criminal Law S 56- 
A motion in arrest of judgment, b a w l  upon facts which drfenrlant 

alleges did not come to his linonletlgr until after expiration of the trial 
term, cannot he allowed in the Supreme Court when there is no fatal 
defcct appearing on the face of the record. Rules of Practice in t h ~  
Supreme Court, So. 21. 

APPEAL Ly defendant f rom Burney,  J., a t  J a n u a r y  Term, 1942, of 
CRAVEN. 

Crimina l  prosecution tried upon t ~ o  bills of indictment charging the  
defendant mith rape. 

At the call of the  cases f o r  trial,  the solicitor announced t h a t  the  S ta te  
would not ask for  a verdict of rape. bu t  would ask f o r  a verdict of assault 
with intent  t o  commit rape  i n  each case. Thereupon the court.  in its 
discretion, consolidated the  two cases f o r  trial.  

T h e  S t a t e  offered evidence tending to show tha t  on the  night  of 
20 September, 1941, the  defendant, a 38-year-old colored man,  i n  com- 
pany  mith one F a n n i e  Simmons, a colored girl, went t o  the edge of tile 
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city of Xew Bern under the pretense on the part  of the defendant, that  
they mere going to see a girl friend. After they had left the taxi in 
which they had been riding, the defendant took the Simmons girl on a 
road through the woods, still pretending to be in bearch of the friend's 
house. Fannie Simmons lived in  Pamlico County and had arrived in 
New Bern that  day. The prosecutrix testified tha t  after she and defend- 
ant  had gone along this road into the woods for some distance, the 
defendant made a n  improper proposal to her, and upon her refusal he 
struck her, first near her left eye, and again on the nose, and thereafter 
forced her to have sexual intercourse with him against her will. 

On  the same night, and while defendant was still with the colored 
girl, he met Louise Pate,  a white girl, in the company of two white boys, 
and after having an altercation with the two white boys, Louise Pate,  
1 6  years of age, testified that  the boys and the colooed girl left her with 
the defendant and that  he forced her to have sexual intercourse with him 
against her will. 

Verdict: "Guilty of an  assault with intent to commit rape in each 
case." 

Judgment:  I n  case KO. 466, that  the defendant be confined in State 
Prison a t  Raleigh for a period of seren years, and in case S o .  468 that 
the defendant be confined in the State Prison a t  Raleigh for a period of 
eight years. Sentence in No. 468 to begin a t  the expiration of the 
sentence in KO. 466. 

The defendant appeals, assigning errors. 

Attorney-General ~l lci l f t i l lan and Assistant Attorneys-General Bruton 
and Pat ton  for the S f a t e .  

Charles L. Abernethy,  Jr.,  for defendant. 

DENKY, J. The first exception is to the court finding as a fact that  
the two cases against defendant made one connected story and therefore 
consolidated the cases for the purpose of trial. The defendant contends 
tha t  the consolidation was prejudicial. 

The  case of S. v. Rice,  202 N .  C., 411, 163 S. E., 112, holds: ('C. S., 
4622, regulates the consolidation of criminal  action^ This statute has 
been construed in many decisions of this Court. I n  S. v. Combs,  200 
N .  C., 671, 158 S. E., 252, i t  is writ ten:  'The court is expressly author- 
ized by statute in this State to order the consolidation for trial of two 
or more indictments in which the defendant or defendants are charged 
with crimes of the same class, which are so connected in time or place 
as that  evidence a t  the trial of one of the indictments will be competent 
and admissible a t  the trial of the others.' S. v. Lewis, 185 N .  C., 640, 
116 S. E., 259; S. v. Smith, 201 N.  C., 494; S. v. J2falpass, 189 K. C., 



N. C.] SPRIhTG TERM,  1942. 159 

349, 127 S. E., 248. Moreover, it  has been generally held that  if sepa- 
rate offenses are charged in the same warrant or indictment, they are to 
be considered as separate counts. S. 7'. Jarret t ,  189 N.  C., 516, 127 
S. E., 590." 

This exception to the consolidation herein complained of cannot be 
sustained. 

The second exception is to the refusal of the court to dismiss the bill 
or count alleging assault with intent to commit rape upon the bod? of 
Louise Pate,  in that  the testimony, as defendant contends, shows clearly 
that she voluntarily consented to have sexual intercourse with the de- 
fendant. The motion to dismiss was made a t  the close of the State's 
evidence. To the refusal of the court to dismiss, the defendant excepted. 

The defendant then introduced evidence and the motion to dismiss a t  
the close of all the eridence was not renewed, as required by C.  S., 4643. 
S.  ?I. I Ie lms ,  181 K. C., 566, 107 S. E., 228; 8. I - .  IIa?yes, 187 N. C., 490, 
122 S. E., 1 3 ;  8. e. Bit t ings,  206 S. C., 798, 175 S. E., 290. 

The second exception mas waived by the introduction of evidence by 
the defendant and the failure to renew the motion to dismiss a t  the close 
of all the evidence. 

The third exception is to the refusal of the court to permit one of the 
witnesses for the defendant to testify to statements made by the defencl- 
ant on the morning following the alleged crime, unless it was understood 
that the defendant was to testify in his own behalf. 

I n  S. u. i l l c S n i r ,  03 N .  C., 628, the Court said:  "It is settled by 
repeated adjudications, that  declarations of a prisoner, made after the 
criminal act has been committed, in excuse or explanation, at his o ~ ~ n  
instance, mill not be received; and they are competent only when they 
accompany and constitute part  of the rrc gesfcr.." S. 1 % .  Siubbs,  108 
h'. C., 774, 13  S. E., 90;  8. v. Peterson, 149 N .  C., 533, 63 S. E., 87. 

I n  view of the facts in the instant case, unless the evidence was to be 
offered in corroboration of the defendant's tc.timony, it was not admis- 
sible. 

"Evidencr may be both corroboratixe and substantive, and when such 
is the cace, it  shollld be admitted for Loth purposes, and it is error for 
the judge to limit it  to its corroborativc effert. But when eridciice is 
n o f  srrbstantirr, but only c o r r o h o r n f i l > ~  as  in the case of previous state- 
ments of a witness, it is the duty of the trial jutigc, e\.en vithout any 
request for special instructions, to see that the jury fully understand 
the use of the evidence, so that it may not operate on their minds as sub- 
stantive proof of the facts in dispute." Lockhart, Handbook on E r i -  
dencr, scc. 278, citing S p r a p ~  2%. Bond,  113 S. C.. 551, 18 S. E.. 701, 
and S. 2%. Parker ,  134 S. C., 209. 46 S. E., 511. 
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The defendant did testify in his own behalf and the corroborative testi- 
mony mas properly admitted. The third exception cannot be sustained. 

The fourth and fifth exceptions are to the refusal of the court to set 
aside the verdict and order a new trial. 

The  motion to set aside the verdict and grant a new trial was addressed 
to the discretion of the court, and its refusal to grant  same is not review- 
able on appeal. S. v. Caper, 215 N. C., 670, 2 S. E. (2d) ,  864; S. / ? .  

Brown, 218 N. C., 415, 11 S. E. (2d),  321; S. 2). W a g s f a f ,  219 X. C., 
15, 12 S. E. (2d),  657. 

This disposes of all of defendant's exceptions. However, the defendant, 
through his counsel, makes a motion in the Supreme Court in arrest of 
judgment, based upon facts which he alleges came to the knowledge of 
the defendant after the expiration of the trial term. 

Rule 21 of the Rules of Practice in the Supreme Court, 213 N. C., 
821, provides: '(Every appellant shall set out in his statement of case 
served on appeal his exceptions to the proceedings, ruling, or judgment 
of the court, briefly and clearly stated and numbered. . . . N o  excep- 
tion not thus set out, or filed and made a part  of the case or record, shall 
be considered by this Court, other than exceptions to the jurisdiction, or 
because the complaint does not state a cause of action, or motions in 
arrest for  the insufficiency of an indictinent." 

There is no fatal  defect appearing on the face of the record and the 
defendant's motion in arrest of judgment must be denied. S. 1).  Brown, 
supra; 8. r. Bobbs, 216 R. C., 14, 3 S. E. (2d) ,  43.2; 8. c. XcCollum, 
216 S. C., 737, 6 S. E. (2d),  503. 

The evidence of the State and of the defendant is conflicting, sordid, 
and repulsive. Louise Pate,  the 16-gear-old white g rl, admitted she had 
gone to these particular woods on the night of 20 September, 1941, for 
the purpose of having sexual intercourse with the two white boys who 
accompanied her to the premises. She further admitted that  she had 
been having sexual intercourse with men since she was eleven years old. 
The defendant admitted that  he had served one term of five years in the 
penitentiary and had served three terms on the roads. The defendant 
testified a t  the trial that  he did have sexual intercourse with both Fannie 
Simmons and Louise Pa te  on the night of 20 September, 1941, but denied 
that such acts were against their will. A11 the evidence was submitted 
to the jury and the jury found the defendant guilty in  both cases. 

I n  the tr ial  below, we find 
No error. 
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STATE O F  KOIITH CAROLISA. O X  REI 9TIOY OF J .  T.  12EDWELT~. Y. 
T.  G. PKOCTOII. 

(Filed 25 March, 19-12,) 

1. Pleadings 17- 
A demurrer  is  properly o ~ c r r u l e d  on the ground t h a t  the  complaint fails  

to s ta te  a cnuse of action when the  i l c r n ~ ~ r r e r  fails  to  point ant :lily d e f ~ i . t  
in the  conlplnint which wonld entitle defendant to  n dismissal. 

2. Pleadings 3 1 5 -  
A demurrer  will be sustained if the  complaint fails  to allege each mate- 

r ial  ult imate fac t  comprising plnintiff's c a m e  of action. 

3. Elections § 16- 
The  machinery provided 11y C .  S., ch. 97. :IS amended, fo r  :~scertainilrg 

and  declaring the  snccessfnl candidate in a n  election applies to all m1111ic.i- 
pa l  elections. 

4. Same- 
The  re tnrns  made by the  p rechc t  officials coilstitute but n preliminary 

s tep  in nscertnining the  resnlts  of a n  election, : ~ n d  snch re turns  mu i t  I)e 
canva<sed and declared hy the  hoard of canvassers :IS a n  essential p i ~ r t  
of the  election machinery, IT-hich hoard, a f t e r  judicjnlly determining The 
r e s ~ l t s ,  must ihsue n certificate of elcctio~l to the sncceisful cnnditlatc upon 
which lie may qlmlify and enter  into the ilisclmrge of the  duties of the  
office. C. S., 3'385, 5986, 5991. 

5. Same-- 
I11 canvassing the  re turns  and jlri1it.ially determining the  results of an  

r l t l c t i o~~ ,  the  board of elections has  nlitliority, judicial in i t s  nntnre,  to 
examine the  retnrnu ant1 decide upon their  ?orrec3tncis and snffificiency. and 
pass 11pon the legnlity of any displited 1)allots. nntl to accept or reject them. 

6. Same- 
The  tleclnmtion of the  board of elections ns to tlir results of nu election 

ant1 i t s  certificate i \ w e d  t h ~ r e o n ,  while p r ~ m n  ftrcic correct, a r e  not toll- 
chiiive. and  may he reriewed 11s the  conrtu. but contesting cnnditlxtes must 
firut euh in~s t  their  reniedicbs Iwfore the  hoard of elections before reqortinq 
to the  courts. 

7. Quo Warranto 3 2- 
I n  ml action in the  natnre  of qr1o ~ c . n ~ v t r ~ t o  to  t ry  t i t le to a pnhlic 

office, a complnint n.11ich falls  to n l l ~ g e  thnt  the  re tnrns  of the  precnlct 
officiali had been canrasced nnd the  rosnlt of the  election jndicinlly deter- 
mineil i)j the  board of electionc: nntl thnt  i t  had i w m l  i t s  cwtific2ate, is 
fatally defec t i r e  nntl a tlemurrer orc t o i i t u  nil1 he a l loned in the  Supreme 
Court  on appt~al .  since resort  may not I)e hat1 to the  colirt. until a f t e r  the 
machnlery fo r  the  awertniinnent of the  reinlti; of the  electlon has  b c ~ n  
exhau5ted. 

APPEAL by d e f e n d a n t  from Burney,  .J., at  Sep tember  T e r m ,  1041, of 
LEE. D e m u r r e r  sus ta ined.  



162 I N  T H E  SL'PREXE COURT. [2L)1 

Civil action in the nature of a quo wnrranto to t ry  title to the office 
of alderman of the town of Sanford for the two-year term from 1 July,  
1941, to 30 June,  1943, heard on demurrer. 

After alleging the necessary preliminary facts the plaintiff in his corn- 
plaint further alleges that he and the defendant were candidates for 
alderman of the tow1 of Sanford from the third ward and were voted 
upon in the general municipal election held 6 May, 1941, at which elec- 
tion the plaintiff receired 186 and the defendant ~eceived 179 rotes, all 
of which was shown and set out in the official returns and report of said 
election in said ward by the registrar and judges of election; that  plain- 
tiff received a majority of the legal votes cast in said election and was 
duly elected and is entitled to qualify as alderman from :aid ward for 
said te rm;  that  certain votes, 11 in number, mere illegally cast for the 
defendant; and that defendant has wrongfully and unlawfully taken the 
oath and assumed the official duties and is acting in the official capacity 
of alderman from said ward and should be remored therefrom and the 
plaintiff declared to be the duly qualified elected alderman from said 
ward and entitled to the office and the fees and emoluments therefrom. 

Upon said allegations plaintiff prays that he be declared the duly 
elected alderman for said te rm;  that thcs defendant he ousted and that  hr ,  
the plaintiff, recover of the defendant the enioluments received from 
said office. 

The demurrer interpoeed in the court belon. n7:1s overruled and the 
defendant appealed. 

R. R. H o y l e  ond J .  G. Erlwnrds for de fen t lnn f ,  a /  pellnnt. 
D. E.  N e I r c r  nnd Gnz'in,  JcleA-son LC' G C I T ~ ~  for plaint i f f ,  appellee. 

BARKHILL, J. The demurrer interposed in the court below was prop- 
erly overruled. It fails to point out any defect in the complaint which 
would entitle the defendant to a dismissal of the action. 

I n  this Court the defendant interp0st.d a demurrw ore f enus  for that 
it appears upon the face of the complaint that  it fads  to state or set out 
a cause of action or to state or set out facts suffirient to constitute a 
cause of action. This demurrer was redilccd to writing and points out 
in detail the alleged deficiencies in the complaint, in substance as fol- 
lows; for that  i t  is not alleged : (1) that  the returns made by the registrar 
and judges of election were canvassed a i d  the rec.ult detcrmiaetl and 
declared by the municipal board of electio~ls and a crrtificatc of elections 
iesned to plaintiff or any other person; ( 2 )  that an:; canvass and deter- 
millation of the result of such election made by the municipal hoard of 
e l ~ ~ t i o n s  was not corrcctly and legally done and perfcrmed ; (3)  that  said 
board, in any respect, acted wrongfully or wantonly, arbitrarily, or 
ui~lawfully or otherwise than in good fa i th ;  ( 4 )  that  a certificate of elec- 
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tion required by law was issued to relator or was not issued to defendant; 
(5 )  that  upon a canvass by said board the result was not accurately, 
legally and correctly ascertained and declared, or that  defendant was not 
declared to have received a majority of the votes; (6 )  that relator has 
presented himself for  qualification or offered to take the oath of office and 
been denied such right or that  he has presented a certificate of election 
and demanded the right to qualify; and (7) that the allegatiolls that 
defendant "wrongfully and unlawfully" assun~ed and has "usurped" the 
office are riot supported by requisite allegations of fact and constitute 
mere conclusions of the pleader. 

May a contestant for public office maintain a civil action in the nature 
of yuo u w m - a n t o  upon the mere allegation that  he has received a majority 
of the rotes cast as shown by the returns of the registrar and judges of 
election without further alleging that such returns have been eanras~etl  
and that  upon such canvass it has been ascertained a i d  declared that he 
is the duly elected candidate and that a certificate of election Tvaq there- 
upon issued to h i m ?  On the facts in this case we must answer in the 
negative. 

That  the pleader must allege all the material ultimate facts upon 
which his cause of action is based has become axiomatic. If all such 
facts are not alleged a demurrer will be sustained. 

Our election law, Consolidated Statntes, ch. (37, as amended, provides 
certain machinery to be followed in ascertaining and declaring the suc- 
cessful candidate in an  elcction. I t  is applicable to all municipal elec- 
tions. Sec. 2, ch. 164, Public Laws 1929. See also sec. 42, ch. 16-1, Public 
Laws 1929, and Phillips v. Sluughfer ,  209 N.  C., 543, 193 S. E., 897. 

X certified statement of the results of an election in any ward or pre- 
cinct must be signed by the registrar and judges of election and a copy 
thereof must be furnished to the board of canvassers. C. S., 5985, as 
amelided by see. 8, ch. 165, Puhlic Laws 1933. Upon receipt of such 
returns thc result of the election must be canrassed and declared by the 
said board, C. S., 5986, as arn~ncled by ch. 165, Public Laws 1933; after 
which the board must judicially detcr~nine the result and issue a certifi- 
cate of elcction to the successful candidate. C. S., 5991, as amended by 
ch. 165, Public Laws 1933. I t  is then, and upon the certificate thus 
issued, the party elected may qualify and enter upon the discharge of the 
duties of the office to wllich he has bcen electd. C'ohoon c. S l cn in ,  216 
N. C., 317, 5 S. E. (2d),  1. 

In can~ass ing  the returns and judicially detern~ining the result the 
board of canvassers muqt pass upon the legality of any disputed ballots. 
Burgin  7'. B o a r d  of Elecfions, 214 K. C'., 140, 198 S. E., 592. 

I t  fol lo~rs that  the hoard of elections has authority, judicial in it, 
nature, to examine the returns and decide upon their regularity, correct- 
ness and sufficiency, and to accept or reject them. Gafl ing c.  boon^, 



164 I X  THE SUPREMI3 COCRT. [221 

98 N. C., 573; Barnet t  2:. Midgett, 151 N. C., 1, 65 S. E., 441. I t  con- 
stitutes an  essential part  of the machinery providod by statute for the 
ascertainment of the successful candidate in an  election to which contest- 
ing candidates must first resort for the determination and declaration of 
the results of the election. The returns made by the registrars and 
judges of election merely constitute a preliminary step and such returns 
alone do not entitle the apparently successful candidate to the office. 

While the declaration of the board of elections of the result of an elec- 
tion as judicially determined and the certificate is8,ued thereon are not 
conclusive, they must be taken as prima facie correct. Jones 7.. F l y n f ,  
159 N .  C., 87, 74 5. E., 517; S. 2.. Jackson, 153 N .  C., 695, 110 S. E., 
593; Cohoon 29. Swain ,  supra. ((The declaration of election as contained 
in the certificate conclusively settles p~.irna f a c i e  the right of the person 
so ascertained and declared to be elected to be inducied into, and exercise 
the duties of, the office. Cohoon 7.. Swain, supra, and cases cited. The 
law contemplates and intends generally that  the result of an election as 
determined by the proper election officials shall s t m d  and be effective 
until i t  shall be regularly contested and rerersed or adjudged to be void 
by a tribunal having jurisdiction for that  purpose and the certificate of 
election is not subject to attack except in a civil action in the nature of a 
quo ruarranfo proceeding. Cohoon z*. Szcnin, supra, and cases cited. 

X o n  consfat the declaration of the result and the issuance of a certifi- 
cate by a board of elections is prima f(tcie correct, i t  is not conclusive. 
Resort, in proper instance, may be had to the courts and the courts may 
examine and pass upon the correctness and sufficiency of the return and 
to settle and determine the true and lawful result of the electioil as it 
affects the right of the parties before the court. Gatling v. Roone, supra;  
Harkrader v. Lawrence, 190 N .  C., 441, 130 S. E., 35, and cases cited. 
Even so, the court mill not permit itself to be substituted for the board 
of elections in  the first instance for the purpose of canvassing the returns 
from the precinct officials and declaring the results thereof. The con- 
testing candidates must first use the machinery a t  hand before applying 
to the court for relief. 

Here the relator does not allege that  the returns of the precinct officials 
have been canvassed or that  the result of the election has been judicially 
determined or that  a certificate has been issued 01- that  the board of 
election acted arbitrarily or in bad faith. Xor  does he allege that  upon 
such canvass it was judicially determined that  he is the duly elected can- 
didate or that  he has received or is entitled to receire a certificate of 
elrction. On the contrary, plaintiff admits in his brief that  there was no 
canvass. I t  follows that  the complaint fails to state a good cause of action. 

The demurrer ore fcnrts entered in this Court was well advised and 
must be sustained. 

Demurrer sustained. 
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FLOKESCE I,. ADAJIS r. Z. T. NCRPIrREY ET AT 

(Filed 25 March, 10.22. .) 

Appeal and Error 5 3& 
The Supreme Court, one Justice not sitting, being evenly divided in 

opinion whetl~er  error was committed in permitting the jury to ritw dc- 
fendant's bottling plant (Inring t h ~  trial term some twenty months af ter  
plaintiff's alleged injury from drinking n bottled tlrinli containing &hat -  
tercd glass, the judgment of the Superior ('onrt is affirmed without hccon~- 
ing a precedent. 

,4prear, by  plaintiff f rom Johnson,  Fpe t in l  Judgc,  a t  X o ~ c i n b e r  
Special Term,  1941, of PITT. 

Civil action by ul t imate consumer to recover of manufac ture r  or bot- 
tler damages rccu l t i i~g  f r o m  drinking bottled beverage containing 
noxious substance. 

O n  7 March,  1930, the  plaintiff 1)urcliased f r o m  a retail  merchant  i n  
Parniele, S. C., a bottle of coca-cola ~ v h i c h  h a d  been manufactured or  
bottled a n d  placed 011 the  market  by the defendants. T h e  plaintiff tei- 
tified t h a t  as  a result of s\vallo\+ing shattered glasq from the bottle of 
coca-cola she suffered personal i n j u r y  and  pain. 

T h e  defendants'  plant  is  located in tlw city of Greenville, N. C. Ovcr 
objection of plaintiff, the ju ry  was allowed t o  inspect t h e  plant  of the  
deferitlants and to ohrervc the "proccssei of operat ing tlie machinery." 
T h i s  was a t  tlie TYoven~ber Special Term,  19-21, P i t t  Superior  Court .  

F r o m  verdict and  j u d g m m t  for  def(~nt lal~ts ,  the plaintiff appeals, 
assigning errors. 

. T I L ~ ~ I I S  B T O I P ~ L  fur  p l a i n f i f l ,  appe l lan f .  

.T. Il. Jarrzes and  Lollis P.  i?'X inncr fur t lc~fent lnnfu ,  appellees.  

PER PI-KIAJI. One rric~uber of the ( 'ourt .  Bthcnck,  .I., not sitting, and 
the  r r n ~ a i n i n g  s l s  l ~ e i n g  ET ~8111,~ d i ~  iiled i n  opi11io11 nhctlier,  i11 the  cir- 
C ~ I ~ C . ~ B I I C C ~ ,  e rror  n a s  committed in a l l o n i ~ ~ g  the j u r y  to vicw the  prern- 
i-es of t l ~ c  tlefeudanti and to o h w n e  the p l ~ > c r c ~ s  of operation. I I i q l / -  
Z L ' U ! ~  ?/'om. 1 % .  I I c~r f l i . y ,  218 h-. C'., 438, 11 S. E. ( 2 d ) ,  334, the jwlgnic~rit of 
the Superior  Cour t  qtauds a f f i r m 4  as the diil)oiition of this  appeal  nitll- 
out heconling a prccetlci~t,  a c c o ~ d n n t  with tlie ucnal practicc i n  such 
cases. O z r f l a ~ i ~  2 % .  Alshec i l l e ,  215 9. C ' . ,  790, 1 S. 3:. ( 2 d ) ,  359. 

, l f i r ~ l ~ e d .  
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A. F. SASDERS, ADMINISTRATOR OF LULA J. SANDE:RS, DECEASED, awn AS 

AN INDIVIUCAL, ET AL., T. THE l'OVTN OF SJI'ITHFIELD. 

(Filed S April, 1942.) 

1.  Judgments  § 32- 
A judgment that plaintiffs were not entitled to recover in tort for dam- 

ages to their property abutting a street resulting from the closing of the 
street a t  a railroad grade crossing, upon the court's holding that  the 
municipality had authority to close the street, doel3 not bar a subsequent 
action to recover damages to the property upon the theory that the closing 
of the street constituted a "taking" of an easement appurtenant to the 
property, entitling plaintiffs to compensation. 

2. Abatement and  Revival # 14- 
Where a street is closed a t  a railroad grade crossing, any right to re- 

cover damages resulting therefrom to abutting property, upon the theory 
that the closing of the street constitutrd a "taking" of an easement appur- 
tenant to the property, accrues when the street is closed, and when this 
occurs during the lifetime of the owner of the property, the right of action 
accrues to the administrator and not to the heirs a t  law. 

3. Municipal Corporations § 4 9 -  

A provision of the municipal charter involved in  his case required that 
the question of compensation for property taken in connection with street 
improvements should be referred to arbitrators, with right of appeal to 
the Superior Court whether the charter precludes the owners of property 
abutting a street from maintaining an action in the Superior Court to 
recover damages to the property resulting from the closing of the street 
a t  a railroad grade crossing upon the theory that  closing the street con- 
stituted a "taking" of an easement appurtenant to the property, qucere. 

4. Municipal Corporations 8 2- 
The owner of property abutting n street has, in addition to the right 

common with the general public to the use of the street, the right of 
access to and from his property, ~ h i c h  constitutes an easement and prop- 
erty right peculiar to himself. 

5. Same: Eminent Domain 5 2- 

The interference with the right of the owner of property abutting a 
street to access to and from his property is a "taking" for which compen- 
sation must be allowed, but the interference with such access must be 
direct, sul~stantial and proximate, since if i t  results only in some incon- 
venience in compelling him to take a more circuitous route of access, i t  
differs only in degree but not in kind from that  sustained by the public 
generally, and is danlrm~r t  a b s q ~ t e  in jur ia .  

6 .  Same-Closing of street a t  crossing, resulting in  mere inconvenience t o  
owner of property abut t ing t h e  street in getting to  and from section on 
other  side of tracks, is not a "taking." 

P1:iintiffs' evidence tei~derl to show that they owlled properly abntting 
a street and that defendant m~inicipality closed the street a t  a railroad 
grade crossing. Plaintiffs' evidence f u ~ ~ t h e r  tended I o show that between 
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their property and the crossing there mas a cross street leading to an under- 
pass a short distance anay n hich had been maintained by the municipality 
and used by the public for a period of three years. Held: Defendailt 
municipalitj's motiou to nonsuit at the clobe of plaintiffs' eridence nas  
properly granted, slnce plaintiffs' eTidence disclosed that the street in 
front of their property was open in both directions and that the territory 
on the other side of the railrond tracks  as accessible, and that such 
access nas  merely more circuitouq and i~lcoilrrnient than prior to the 
closing of the street, or, in ally event, plaintiffs failed to estahliqh that 
their propert3 nas  left in a czil-dc-snc as a result of the closing of the 
street. Hiatt a. Greemboro, 201 N. C., 51Z, citccl and distinguished. 

APPEAL by plaintiffs from B~rmcy, J., at  September Term, 1941, of 
JOHKSTON. 

This action was brought by A. E. Sanders, administrator of the estate 
of Lula J. Sanders, in that capacity and in his indiridual right, and by 
the heirs a t  law, to recover damages for illjury to property consequent 
upon the closing of a grade crossing at the intersection of a street in the 
town of Smithfield with the Atlantic Coast Line Railroad, during the life 
of the decedent. Before the elinlination of the grade crossing, the street 
was continuous, that portion east of the railroad being knovn as Massey 
Street and that  on the n7est side known as Johnson Street. The Sanders 
lot abuts on Massey Street in the vicinity of the intersection. The plain- 
tiffs' evidence tends to show that  an  unl3ared cross street, maintained by 
the municipality, and sufficient to accornrnodate general traffic, parallels 
the railroad at this point, intersecting Massey Street between that  prop- 
erty and the railroad right of way. I t  affords access to the unde rpm-a  
few blocks away and gives passage into and out of Massey Street beyond 
plaintiffs' lot, to which i t  is adjacent. 

The grade crossing referred to was considered dangerous ; the under- 
pass was built in lieu thereof, and the crossing closed by the municipalit? 
pursuant to an  agreement with the State Highway Conimission and the 
Atlantic Coast Line Railroad Company. 

There is a dwelling on the lot and a store building in which a mercan- 
tile business has been carried on and was beiug conducted a t  the time 
the grade crossing was closed. 

The evidence tends to show that the property has diminished in value 
since the crossing was closed, and that  trade in the store has been much 
reduced. 

The defendant in its answer made the plea that all matters in contro- 
versy had been adjudicated in a former action. hut introduced no e\-i- 
dence. Objection is further made that  the plaintiffs hare  no right to 
maintain the present action, since the pro\-isions of the city charter afford 
a n  exclusive remedy by arbitration, and appeal to the Superior Court. 
I t  is further conte~~ded that there is no taking of property in the legal 
sense for which compensation ~hoult l  he allowed. 
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O n  the conclusion of the plaintiffs' evidence, the defendant moved for 
judgment as of nonsuit, which was allowed, the defendant offering no 
evidence. 

Plaintiffs appealed, assigning error. 

P a r k e r  & Lee  for plaintif fs,  appellants.  
We l lons  & Wel lons  and  W a r d ,  S f a n c i l  & W a r d  for de fendan t ,  appellee. 

SEAWELL, J. The controversy in this case is identical i n  factual situa- 
tion with that  presented in Sanders  7:. R. R., 216 N. C., 312, 4 S. E. (2d),  
902, in which the present defendant, the town of Smithfield, u7as a par ty ;  
but there is a substantial difference in the parties and the kind of action 
now brought. I n  the forrner case the plaintiffs sought recovery against 
the railroad company and the city for the commission of a tort i n  ob- 
structing the street upon which plaintiffs' property abuts, and thereby 
creating and maintaining a nuisance, to the detriment of the plaintiffs' 
easement in the street and consequent injury to the property. The case 
was viewed as an  action sounding only in tort, predicated upon an  u l t ra  
v ires  act of the municipality, and a demurrer to the complaint was sus- 
tained upon the ground best expressed by quoting from that  case a t  
p. 315: 

'(There is statutory authority for its action both m d e r  its charter pro- 
visions, ch. 424, Private Laws 1907, sec. 34; ch. 219, P r i r a t e  Laws 1911, 
sec. 25, and in the Public Lam; C. S., 2787, subsel:. 11. I t  has power 
'to . . . close any street or alley that  is now or ma1 hereafter be opened 
. . . as i t  niay deem best for  the public welfare of the citizens of the 
city.' There is no allegation in the complaint that  the town authorities 
in exercising this power acted arbitrarily or capricaiously or that  there 
was any abuse of discretion in the adoption of the resolution closing 
Massey Street. I n  so doing, the town was exercising a discretionary 
and legislatire power as a governmental agency. I n  such cases the court 
can interfere only in instances of fraud or oppression constituting a 
manifest abuse of discretion. T a f e  z). Greensboro, 1114 S. C., 410; I i o y l e  
v. I I i c k o r y ,  164 N .  C., 79." The opinion concludej: "A governmental 
agency may take or appropriate private property for the public use. 
This power carries the corresponding duty to pay just compensation for 
the property taken. Whether the action of the to~vn  in surrendering its 
easement in the land of the defendant railroad company a t  the Nassey 
Street crossing and in  closing the street a t  the point (constitutes a 'taking' 
of an interest in the property of plaintifh,  for whicl- it  must compensate 
the plaintiffs, is not here presented or discussed." 

The defendant did not follow up its plea of res judicnfa  by offering 
evidence; and indeed it would not hare  availed, since a different cause of 
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action is now presented. The plaintiffs now sue the city to recover com- 
pensation for the taking of their property by vacating or closing the 
street and interfering with an appurtenant easement of access, ingress 
and egress. 

The defendant has raised no objection to the joinder of parties or the 
capacity in which they sue. Properly speaking, since the taking com- 
plained of took place, if a t  all, during the lifetime of Lula Sanders, 
compensation, if allowed, should go to the administrator. 18 Ilm. Jur. ,  
Eminent Domain, see. 237. Her  heirs a t  law are not presently con- 
cerned, but this is immaterial, in view of the disposition of the case. 

(1)  The defendant raises the question whether plaintiffs have a right 
to maintain their present action againqt the city for compensation for 
the taking of their property, contending that  the remedy provided in the 
rharter of the town, ch. 424, Private Laws 1907, sec. 34, is exclusire. 
This section requires that  the question of compensation for property 
taken in connection with street improvement shall be referred to arbitra- 
tors, providing for their selection and for an appeal to the Superior Court 
in case either party is not satisfied with the award. 

TTTe are inclined to the view that  it was the intention of the statute to 
provide an exclusive remedy, applicable to plaintiffs' cause of action, if 
any they have;  but we prefer to rest decision on grounds which go to the 
merits of the controversy, ut s i t  finis l i t i s .  

(2 )  The defendant insists that  no person can have, as a mere incident 
to the use of his property, a private proprietary right in the maintenance 
by the municipality of a condition admittedly involving serious danger 
to the public; and contends that  the elimination of the grade crossing 
having been made, both ostensibly and in fact, under the necessary exer- 
cise of the city's police power, the consequent detriment to the plaintiffs' 
property is d a m n u m  nbsque  i n j u r i n ,  citing X a r t i n  2,. Greensboro,  193 
K. C'., 573, 137 S .  E.. 666; Blackwe lder  1.. Concord ,  205 S. C., 792, 172 
S. E., 3 9 2 ;  K l i n g e n b e r g  1%.  R n l e i g h ,  212 N. C., 549, 194 S. E., 297; 
A I o s f e l l ~ r  P .  R. R., 220 K. C., 275, 17 S. E. (2d),  133. Counsel inter- 
prets S n n d e r s  1 % .  R. R.. s u p r a ,  as decisire on this point. 

I n  Jfos fe lTer  2.. R. R . ,  s l r p m ,  the plaintiffs sought an injunction upon 
the ground that  the cloqing of an underpas.. near their abutting property 
xi7a5 an ulfm ?.ires act on the part of the Highway Commission, and the 
rwt inent  ohwrvation of the Court in that case was addressed to the 
existenw of the challmged ponpr. and not to the question of compensa- 
tion. Hcw no queqtion is raised as  to the power of the municipality to 
cloce the grade crosqinp. q i n c ~  it has i t  under the general lax and by 
virtue of its charter, ch. 424. Private Laws 1907, A I I I W I I .  

Truc. it is generally recognized that a municipality is not liable for 
darnagrs, when acting in good faith, in it? governmental capacity, and in 
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the exercise of its police power. The elimination of a dangerous grade 
crossing on this principle may be near the categories, established in  the 
course of decision, as to which i t  is held that rights pertaining to the use 
of property are not within the constitutional inhibition against taking 
without compensation, when i t  is done in  good faith, in the necessary 
exercise of the police power. McQuillin, Municipal Corporations, 2d 
Ed., Vol. 4, $ 1590 (14'70). I n  this connection Eee Chicago, B ,  & Q .  
R. Co. v. People ex rel. Grimwood, 200 U. S., 561, 26 S. Ct., 341, 50 
I;. Ed., 596; Armour & Co. v. AT. I.'., S. H.  & H'. Ry., 41 R. I., 361, 
103 Atl., 1031. I n  view of the conclusion me have reached, i t  is un- 
necessary in this case, however, to extend the doctrine so far ,  or to pass 
upon the significance of the cases cited by the defendant in  that regard. 

( 3 )  I t  is generally held that  the owner of abutting property has a 
right in the street beyond that  which is enjoyed by the general public, or 
by himself as a member of the public, and different in kind, since egress 
from and ingress to his own property js a necessity peculiar to himself. 
C'olvin v. Power Co., 199 N. C., 353, 154 S. E., 678; Hiatt v. Greensboro, 
201 N. C., 515, 522, 160 S. E., 748; Davis v. Alexander, 202 S. C., 130, 
162 S. E., 372; Glenn v. Board of Education, 210 N .  C., 525, 187 S. E., 
781; Henderson v.  Lexington, 132 Ky., 390, 111 S. W., 318; 29 C. J. S., 
910, see. 105. The right is i n  the nature of an  easement appurtenant to 
the property, and abridgment or destruction thereof by vacating or clos- 
ing the street, resulting in depreciation of the value of the abutting prop- 
erty, may give rise to special damages compensable at  law. Brakken v. 
ikfpls. d2 St. L. Ry., 29 Minn., 41, 11 K. W., 124; also cases cited supra. 

Beyond acceptance of this fundamental principle, authorities differ as 
to practically every other phase of the subject undw discussion. How- 
ever, following the line of authorities considered commendable and con- 
trolling, i t  is settled law in  this State that under such circumstances the 
interference with the easement, which is itself property, is considered, 
pro tanto, a "taking" of the property for which compensation must be 
allowed, rather than a tortious interference with the right. Hiatt v. 
Greensboro, supra; Phillips v. Telegraph Co., 130 K. C.,  513, 41 S. E., 
1022; Stnmey v. Burnsville, 189 N. C., 39, 126 S. E., 103. 

But  the application of the doctrine to particular s iaa t ions  has differed. 
Where there is no actual encroachment on the property, but only the 

question of interference with the appurtenant easement, since the right 
itself springs out of and attaches to the use of a public facility, conserva- 
tive opinion tends strongly to limit it to such reasonable recognition as 
will meet the exigencies involved in the owner's use of his property, and 
yet will not unduly restrict the government in functioning for the public 
convenience and necessity. 

I t  is understood that absolute equality of convenience cannot be 
achieved, and those who take up their residence or purchase and occupy 
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property in proximity to public roads or streets do so with notice that  
they may be changed as demanded by the public interest. To justify 
recovery in such case, the damages must be direct, substantial and proxi- 
mate, and not such as are attributable to mere inconvenience-such as 
being compelled to use a longer or more circuitous route in reaching the 
premises. hfcQuillin, op. cit., supra,  5 1587 (1410). I t  is not enough 
that the vacation results merely in some inconvenience to his access, or 
compels a more circuitous route of access, or a diversion of traffic from 
the premises, or a consequent diminution in value. 18 Am. Jur., Eminent 
Domain, eec. 225. An  inconvenience of that nature is held to be no 
different in kind, but merely in degree, from that sustained by the general 
public, and is d a m n u m  nbsqzre in jur ia .  R u h l  z.. For t  S f r r e f  C n i o n  Depot 
Co., 98 hlich., 596, 57 N .  W., 829; see ( ' rowel l  2%. Power  Po., 200 3. C., 
208, 156 S. E., 493; Xostel ler  c. R. R., supra (220 S. C., 275, 1 7  S. E. 
[2d], 133). 

The nature of the easement in the street acquired by the abutting 
owner leads us to a further consideration of its physical extent under the 
circumstances of this case. How fa r  along the street each way from the 
abutting property is it  effective? I t  seems clear that  the owner is not 
entitled to freeze the map, or demand compensation for municipal 
changes in the street, however remotely they occur. 

Pertinent to the inquiry, we quote the following terse statement from 
an  able and careful authority on the subject: "If the street directly in 
front of one's property is not racated but the portion racated is in 
another block, so that he may use an  intersecting cross street, although 
perhaps it is not quite so short a way nor as convenient, i t  is almost 
universally held that  he does not suffer such a special injury as entitles 
him to damages. And this is so notwithstanding the new route is less - - 
convenient or the diversion of travel depreciates the value of his prop- 
erty." McQuillin, loc eif., supra. See Lewis, Eminent Domain (3rd 
Ed. ) ,  a 203. "Damages may not ordinarily be recovered for the vacation 
or clo& of a street in another block from that in which the comdain- u 

ant's property is located, or, in other words, beyond the next cross street." 
18 Am. Jur . ,  Eminent Domain, sec. 225; Re Hull, 163 Minn., 439, 204 
N.  V., 534, 205 S. T., 613, 49 A. L. R., 320; h n o t a t i o n s ,  49 A. L. R., 
361, 93 A. L. R., 6.14. T e  believe the principle thus expressed to  he an 
adequate answer to our inquiry, and it meets our approral. 

These authoritics are in accord with those of our own State, holding " 
that the mere imposition of an inconvenience of that character gives rise 
to no cause of action. C r o z r ~ ~ l l  n. P O I P F T  PO., m p r a ;  J fos fe l l e r  7%. R. R., 
wpm. 

The plaintiffs rest their case upon the exceptional situation presented 
in H i a f f  7%.  Greensboro, .si!prn (201 N.  C., 515. 160 S. E., 7-28), in which 
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case recovery was allowed on the ground that  the closing of the street 
immediately adjacent to the abutting property had left it in a cul-de-sac 
without the possibility of continuous passage in front of it either way. 
I n  the opinion i t  is carefully pointed out that  there was no street between 
plaintiff's property and the railroad. 'The decision is amply supported 
by authority-although there is much to the contrary-and we have no 
occasion to disturb it. I t  is in accord with the rule applied in many of 
the texts. "In those jurisdictions where the compelling of the taking 
of a more circuitous route is held not a special injury, a distinction has 
been drawn between an  obstruction putting plaintiff's property in a 
cul-de-sac and one not so doing, there being an  intersecting street between 
plaintiff's property and the obstruction, and it is held in the former class 
of cases that  there is a special injury." McQui lin, op. cit., supra, 

1487 (1383). This is not a t  all out of harmony with the rule we 
apply in the case a t  bar. The language employed by the learned and 
careful justice who spoke for the Court in IiTiatt c. Greensboro, supra, 
is reminiscent of the above passages from McQuilli.1 and other authori- 
ties cited, i n  which the situation presented in the Hia t t  case, supra, and 
that  presented in the case under consideration are contrasted, and differ- 
ent conclusions drawn. There is no reason to believe that  he was not 
advertent to the distinction between the two, or that  the Court intended 
to extend the doctrine beyond the limitations here expressed. 

Applying these principles to the facts before us, w(3 find that  plaintiffs' 
evidence-the defendant offered none--cliscloses that  between their prop- 
erty and the railroad and closed crossing, the city has for three years 
maintained, and the public has for that period usl.d, a street through 
which access may be had to the underpass a short distance away, and 
through i t  to the general system of streets on the other side of the rail- 
road. Through this street traffic may pass continuously, both ways, by 
plaintiffs' property, into and out of Massey Street between that  property 
arid the railroad. 

Plaintiffs are not in a position to coniplain that  the evidence relating 
to the street was not submitted to the jury. As stated, i t  is plaintiffs' 
own evidence, was without material contradiction in its parts, and it 
tends to show the existence of such a street maintained by the munici- 
pality and used by the public for the period stated. I t  had no contrary 
significance which would justify its submission tcl the jury, and the 
plaintiffs are bound by it. 

There is no issue here between parties who may assert conflicting 
claims to the locus occupied by the street. I n  an action of this kind, and 
in the relation these litigants have to the subject matter, upkeep of this 
street by the municipality and its use by the public for a period of three 
years under the conditions appearing in the evidence Elre sufficient to raise, 
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prima facie, a presumption t h a t  it is a public street. Campbel l  v. E l k i n s ,  
55 W. Va., 308, 52 S. E., 2 2 0 ;  Elliott ,  Roads and  Streets (4 th  E d . ) ,  
Vol. 1, 55  167-169; 25 Am. Jur . ,  Highways, sec. 48. 

Moreover, t h e  plaintiffs have alleged t h a t  their  property has  been 
placed i n  a cul-de-sac by  the closing of the  street a t  the  crossing. Proof  
of this allegation is essential t o  recovery. Taken it1 its most favorable 
light for  the plaintiff i n  this respect, the  evidence does not tend to support  
the alleged cause of action. T h e  judgment of the  court below is 

Affirmed. 

ALOSZO PLEASANTS r. J. OTIS BAKSES A K D  C .  TVELDOS RARKES. 

(Filed 8 April, 19-42.) 

1. Landlord and Tenant # 1: Master and Servant # 1- 
Plaintiff was a sharecropper on defendants' farm. The agreement be- 

tween them made no provision in regard to plaintiff helping in pulling 
stumps or in doing extra work on the farm, but in response to defendants' 
request, plaintiff aided in pulling stumps from a field on the farm. H e l d :  
Plaintiff's work in helping to pull the stumps was incidental to the con- 
tract of renting, and in regard thereto the relationship between the parties 
was that of landlord and tenant and not that of master and servant. 

2. Master and Servant # 1% 
Ordinarily, a master is not liable for an injury to a serrant attributable 

solely to the negligence of a fellow serrant provided the master has exer- 
cised reasonable care in selecting servants who are competent m ~ d  fit for 
the work in which t h ~ y  are  engaged. 

3. Same- 
The presumption is that the master has used due care in selecting his 

s e r ~ a n t s ,  and tlie burden is upon an emplo~ee injured by the negligence of 
a fellow servant to shorn by the greater weight of tlie evidence that the 
fellow serrant was incompetent and that the master employed or retained 
the fellow serrant after knowledge, actual or constructire, of his incom- 
petency. 

4. Same-Evidence held to show that plaintiff's injury was result of negli- 
gence of fellow servant. 

Plaintiff was a sharecropper on defendants' farm and was i n j n r ~ d  while 
engaged in pulling s t ~ ~ m p s  in a field. Plaintiff's eridence tentlcil to show 
that an employee of the defendants was driving a tractor and that he and 
plaintiff were pulling the stumps by wrapping a chain around a stump 
and pulling it up with the tractor, that they had successfully pulled a 
number of stumps hy having plaintiff hold the end of the chain until the 
tractor had drawn i t  tight so that its links would lock, but that on the 
occasion causing plaintiff's injury the drirer of the tractor, instead of 
tightening the chain gradually as  lie had been doing, did so suddenly so 
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that the chain did not lock but jerked plaintiff to lhe ground and hit him, 
causing the injury in suit. Plaintiff offered no evidence that the driver 
of the tractor was incompetent or that defendantrg hired or retained him 
with actual or constructive knowledge of any incompetency. Held: Even 
conceding that the relationship of master and servant existed bet \~een 
defendants and plaintiff, the evidence disclosed that  the injury was caused 
by the negligence of a fellow servant, and failed to show any negligeuce 
on the part of defendants in hiring or retaining him. 

5. Master and Servant § 15- 
In  order to hold the master liable for injuries to ;I servant on the ground 

that the master failed to provide a sufficient number of employees to do 
the work, the injured employee must show that the insufficiency of help 
was a proximate cause of the injury. 

6. Master and Servant § 14a- 
Plaintiff was engaged in helping pull stumps with a tractor and chain. 

The chain had no hook, hut the stumps were pulled by wrapping the chain 
around the stump several times and locking the links by tightening the 
chain with the tractor while plaintiff held the other end of the chain. 
Held: In  order to predicate liability on the part of the master in failing 
to provide a chain with a hook, plaintiff must show that chains with such 
hooks were in general and approved use in performing such work. 

7. Master and  Servant 17- 
Plaintiff was engaged in helping to pull stum]?s with a tractor and 

chain. Plaintiff's evidence disclosed that he objected to doing the work 
without more help and without a hook on the chain, but that he continued 
to work without any promise by defendants to repair the chain or furnish 
more help. Held: The relationship between the parties was not such as  to 
obligate plaintiff to continue to work in the face of known danger. and 
therefore plaintiff assumed the risk incident therelo. 

APPEAL by plaintiff f rom H o m i l t o n ,  Spec ia l  Jz idge ,  a t  Kovember 
Term,  1941, of JOHNSTOX. 

Civil action to recover f o r  i n j u r y  allegedly resulting f rom actionable 
negligence. 

Upon the  t r i a l  below, plaintiff offered evidence tending to show these 
facts  : 

I n  November, 1939, plaintiff rented from defendants a f a r m  i n  J o h n -  
ston County, owned by them, f o r  cultivation by  h im i n  year  1940, on 
"half shares, the old fashioned way," tha t  is, plaintiff to  "furnish labor  
and  one half the guano" and receive half of the  crops, and  defendants t o  
furnish ('teams and tools" and receive the other half of the  crops. 

There  was a field on this f a r m  t h a t  had some stumps i n  it. I n  1939 
plaintiff had  plowed and tended this  field i n  tobacco, with the  s tumps 
there, and  planned to plant  it  in  corn i n  1940. ,It the time the rental  
contract f o r  1940 was made nothing mas said aboui pulling the stumps, 
nor  was anything said about plaintiff doing extra work on the  farm. 
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Pulling stumps 11-as first mentioned on 8 Xarch,  1940, when defendant, 
Weldon Barnes, came to plaintiff in the field where he was plowing, and 
told him that he wanted to pull some of the stumps and wanted plaintiff 
to help him next day. Plaintiff testified : "He just asked me to help 
. . . and I told him I would help him." Then, in response to this ques- 
tion, "Did you have any agreement with respect to what you were to get 
for it l) '  plaintiff testified, "So,  sir, I didn't have any agreement." And 
on cross-examination stated : "Anybody ought to know that  getting these 
stumps out would make it a much better field to plant, cultivate and 
tend." 

Further, while on morning of 9 March, before leaving the place where 
stumps were being pulled, Barnes asked Bandy if he wanted to work all 
day, he said nothing to plaintiff. 

On this morning defendant, m'eldon Barnes, returned to the farm. 
Lorenzo Bandy, a colored man who worked for Barnes and drove tractor 
practically all the time, brought a Case tractor and also a chain which 
was about 30 feet in length and about 300 pounds in weight. Barnes 
said he had figured out a way to pull the stumps with the chain-the 
idea being, to wrap the chain around a stump two or three times ant1 
"run it under the chain that  went out to the tractor" and to hold the end 
of the chain until it  was tightened by the tractor. They went to work 
about 9 o'clock. 

Regarding the work, plaintiff testified substantially as follows : Plain- 
tiff told Barnes that, as the chain did not have a hook on it, he did not 
like to work with it. Barnes said nothing and "seemed to think it would 
be all right and he kept on pulling stumps." I n  pulling a stump, all of 
them, plaintiff, Barnes and Bandy, mould wrap the chain around the 
sturnp and "run i t  under the chain that went out to the tractor and back." 
Barnes told plaintiff to hold one end of it "until it locked . . . tight- 
ened." Then Barnes would motion to Randy to drive the tractor, and he 
would drive off. I n  this manner six or seven stumps were pulled while 
Barnes was there and no accident happened. Then he went away. Be- 
fore he left plaintiff told him that  the chain was too heavy for two to 
handle, but "he left and didn't say anything, just spoke to Lorenzo Bandy 
about quitting time." After Barnes had gone, plaintiff and Bandy 
hooked to a stump, that  is, put the chain around the stump and fastened 
it just like they did when Barnes was there so that when the tractor 
pulled on the chain it would catch in the links and tighten. Plaintiff 
said:  "I saw this being done all the morning until I got hurt." Then 
after the chain mas wrapped around the stump two or three times and 
fastened, Bandy got in the tractor arid started it voluntarily without any 
signal or direction from plaintiff. I n  plaintiff's words: "He snatched 
the tractor up  right quick instead of eaqy, like he did, and jerked me 
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down on my  hands . . . he jerked i t  and that  threw me down on my  
hands . . . he gave me a snatch, the tractor did, and instead of the chain 
tightening i t  jerked me down on my  hands . . . he didn't go against i t  
easy like he had been going against it. H e  hit  it  hard and it caused the 
chain to slip right quick and jerked nie down on my hands, and before 
I could get up, i t  hit my leg. I t  pulled the end of the chain, gave it a 
quick jerk." Plaintiff further stated, "I was standing holding the end 
of the chain, between the tractor and the stump, about five feet from the 
stump . . . about five feet from the chain . . . out to one side." 

Plaintiff, in reply to question as to why he went ahead and pulled 
stumps with that  chain after he had stated to Barnes that  i t  ought to 
have a "different fastener" on it, said : "Well, it  was late in the year, and 
I was kind of under obligation, I felt like, to h im;  he was furnishing me 
everything I was getting and I felt like I was under obligation to go 
ahead and pull the stumps." 

G. F. Pleasants, seventeen-year-old son of, and witness for plaintiff, 
testified that, while a t  home during that  same day, Mr. Otis Barnes came 
there, and, in conversation, "said that Weldon knew it was dangerous, 
because he had tried i t  on a plant bed not so long before this, and said 
if he had known he was going up there, he would not have let him gone; 
said he had tried it out on a plant bed and had likrd to have killed four 
or five." 

I n  his complaint, plaintiff in the main alleges, as acts of negligence, 
that  defendants failed to furnish to plaintiff (1) safe and proper tools 
with which to work, to wit, a chain with proper hook or fastener, with- 
out which it was a dangerous and unsafe tool when used in the manner 
described, ( 2 )  a safe and suitable plaw to work in that  he was required 
to stand near said chain and hold to end of same until i t  had been tight- 
ened around the stump while being drawn by a heavy and powerful 
tractor, ( 3 )  sufficient help or assistance for doing the work in the manner 
in which it was attempted to be done, and (4)  a careful and prudent 
driver of the tractor for such particular work, all of which defendant 
knew, particularly from previous experience with a wire cable, or should 
have known by the exercise of reasonable care. 

From judgment as of nonsuit entered a t  close of rvidence for plaintiff, 
he appeals to Supreme Court and assigns error. 

A l b r r t  D o u b  rrnd R'cr~d, S t o n c i l  B Il 'nrd for plain f ig,  a p p e l l o n f  
I .  IV. F a r m e r  u n d  Abc71 & S h e p a r d  for  de f enr lon f s ,  appel lers .  

WIPI'RORNE, J. When applicable principles of law are applied to the 
evidence in this case, taken in the light most favorable to plaintiff, we are 
of opinion and hold that judgment as of nonsuit was properly entered in 
court below. 
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Though the relation of landlord and tenant existed between defendants 
and plaintiff with respect to the cultivation of the farm, plaintiff brings 
this action upon the theory that, in the work of pulling stumps, in a 
field on the rented farm, in which he was engaged a t  the time of his 
injury, he was the servant of defendants, that is, that  the relation be- 
tween them, with resrject thereto, was that  of master and servant. W h i l ~  
in  the contract of renting no stipulation was made with regard to tenant 
helping in pulling stumps or doing extra work on the farm, the pulling 
of stumps, which would make a "better f i ~ l d  to plant, cultivate and tend," 
may appropriately be considered a mere incident to the contract of rent- 
ing, and, may not, in any riew, alter the existent relation of landlord 
and tenant. Compare S .  1 % .  I Ioorer ,  107 N .  C., 795, 12 S. E., 451, and 
S. 7.. Efher idge ,  169 N.  C., 263, $4  S. E., 264, where it is held that a 
tenant or cropper is not the servant of the landlord, even though one of 
the terms or stipulation of the renting be that in addition to rent to be 
paid, the servant, whenever a t  leisure, and called upon by landlord, 
should work for landlord at certain wage per day. 

But, be that  as i t  may, if the correctness of plaintiff's theory be con- 
ceded, we are of opinion that, upon the record on this appeal, the evi- 
dence shows that  his injury was proximately caused by the negligence of 
a fellow serrant, Lorenzo Bandy, in the operation of the tractor, as 
described by plaintiff, for which the master is not liable. I t  is not con- 
troverted that  Bandy, the driver of the tractor, was, a t  the time, a servant 
of defendants. 

The generally accepted principle, unleis otherwise provided by statute, 
as i t  is in this State in case of railroads, is that  the master is not respon- 
sible for injury to a servant attributable solely to the negligence of a 
fellow servant, prorided the master has exercised reabonable care in 
selecting servants who are competent and fitted for the work in \\hiell 
they are engaged. I.trcrlters 7%. L u m b e r  Po., 163 K. C., 536, SO S. E., 4 9 ;  
Page ?I. S p r u n t ,  164 K. C., 364, 79 S. E., 619; Shorter  1 % .  Cotforr XillL\, 
198 N. C., 27, 150 S. E., 490. However, the presumption is that the 
master has properly performed his duty in selecting his servants, and 
before responsibility for negligence of a servant, proximately causing 
injury to plaintiff, another servant, can be fixed on the master, it  must 
be established by the greater wcight of the evidence, the burden being on 
the plaintiff, that  he has been injured by reason of carelessness or negli- 
gence due to the incompetency of the fellow servant, and that  the master 
has been negligent in employing or retaining such incompetent servant, 
after knowledge of the fact, either actual or constructive. Il'alters 2,. 

Lumber  Co., s u p r a ;  S h o r f c r  1 ' .  ( 'otton Mills,  supra. 
I n  the present case eridencc, tending to establish these factual require- 

ments, is absent. 
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On the other hand, if i t  be conceded that  there is evidence of insuffi- 
ciency of help, there is no evidence from which ~t may be reasonably 
inferred that  that  contributed in any manner in proximately causing the 
injury to plaintiff. Moreover, if it  be conceded that  there is evidence 
that  the absence of hook impaired the usefulness of the chain for pulling 
stumps, the purpose for which it was being used, there is no evidence that  
chains with such hooks are in general and approved use. All that  plain- 
tiff testifies is that  he told defendants that he didn't like to use it without 
a hook. 

Furthermore, it  is apparent that  plaintiff with full knowledge of avail- 
able help, and of the character of chain, continued to work, without any 
promise of more help, or of repair to chain. Ordinarily, under such cir- 
cumstances, he would assume the incident risk. The obligation arising 
under existent relation of landlord and tenant was not sufficient to cause 
him to continue work in face of a known danger. I t  is said in S, v. 
Etheridge, supra, that  "a tenant and cropper are more independent of the 
landlord than is a servant, and neither owes him the duty of allegiance 
or of rendering service, as growing out of their relation to him." 

The judgment below is 
Affirmed. 

ERNIE B. THOMPSON v. B. L. UMBERGER, JR.,  D. A. FINGER AND WIFE, 
ANNIE B. FINGER, KANNAPOLIS PUBLISHING COMPANY, A COR- 
PORATION, E. J. SHARPE,  LOVE NIJSSNAN AND ~ ~ ' I F E ,  GENEVA NUSS- 
MAN, D. L. SIMMERSON A N D  G. 13. HENDRIX,  TRUSTEE. 

(Filed 8 April, 1942.) 

1. Easements 1- 
An alleyway is an easement constituting an interest in land, and in 

order to create such easement by deed or reservation contained in a deed, 
the description thereof must be sufficiently certain to permit the identifi- 
cation and location of the easement with reasonable certainty. 

2. Boundaries § 3- 
A latent ambiguity in a description may be aided by parol evidence to 

fit the description to the property, but a patent ambiguity may not be 
aided by parol. 

3. Same- 
A patent ambiguity is such an uncertainty appearing on the face of the 

instrument that the court, reading the language in the light of all the facts 
and circumstances referred to in the instrument, is unable to ascertain 
the property referred to, and such amt~iguity renders the description void 
for indefiniteness, since the courts cannot add or insert new language to 
give it effect. 
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4. Easements 5 I-Description of easements in reservation contained in 
deed held patently ambiguous and void. 

The description in a deed to a certain lot contained a reservation that 
the land was "sold subject to an agreement by the parties of the first part 
to the party of the second part that there is to be reserved a 10-foot alley- 
way from the front of a certain tract of land containing 240 feet, which 
tract of land is shown on the map. The said alleyway is to run to the 
back of said property and the owners are to have an alleyway running 
acro\s the entire properties at the hack." Held: The description of the 
eavments is patently ambiguous and is ineffective either to impose a bur- 
den upon the land conveyed or to create an easement upon the lands 
reserved by the grantors. 

APPEAL by plaintiff from Blacks tock ,  Spec ia l  J u d g e ,  a t  December 
Term, 1941, of CABARRUS. Affirmed. 

Civil action to locate and establish two alleyways over and across lands 
of defendants. 

Lucy ,I. Brown, e t  al., owned a certain tract of land in south Kannap- 
olis, Cabarrus County, being a part of Bergerberg, known as Midway. 
On 11 February, 1936, they conveyed a part  thereof fronting 20.4 feet 
on the highway to A. Ray  Kennerly. The lot conveyed consisted of 
parts of Lots Kos. 3 and 4 as shown on the map of the subdivision. 
Kennerly conveyed said lots to plaintiff, who now owns the same. 

The deed to Kennerly contains the following : 
"The above tract of land is sold subject to an  agreement by the parties 

of the first part  to the party of the second part  that there is to be reserved 
a 10-foot alleyway from the front of a certain tract of land containing 
240 feet, which tract of land is shown on the map. The said alleyway is 
to run  to the back of said property and the owners are to have an alley- 
way running across the entire properties a t  the back." 

The defendants severally have acquired title to and now own the 
remaining lots in said subdivision known as Midway. 

The plaintiff, alleging that  the original grantors did not establish and 
lay out or locate the alleyways referred to in the Kennerly deed, insti- 
tutes this action for a decree of the court locating, establishing and laying 
out by metes and bounds said ways across the lands of defendants. In so 
doing he pleads the provision in the Kennerly deed as the basis of his 
action. 

The defendants demurred for that the complaint does not state facts 
sufficient to constitute a cause of action in that  no easement or right of 
way is granted through, over or across the lands of the defendants. 

When the cause came on to be heard in the court below the demurrer 
was sustained and plaintiff appealed. 

E. J o h n s t o n  I r v i n  for p l a i n f i f ,  appe l lan t .  
Har t s e l l  $ I f a r t s e l l  for d r f e n d a n f s ,  appellees.  
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BARNHILL, J. IS a n  alleyway reserved in the deed from Brown to 
Kennerly with sufficient definiteness to invoke the e id of a court of equity 
in  locating and establishing the same? The answer is determinative. 

An alleyway is in the nature of an  easement. I t  constitutes an  interest 
i n  land. I t  may be created by either of nine difFerent methods. Mor- 
decai Law Lectures, Vol. 1, pp. 464-471. One of these is by deed or 
reservation contained in a deed-the method here adopted. 

The existence of the reservation depends upon the construction of the 
language in the deed. Plaintiff's case must be made out upon the terms 
of that instrument, and that which is uncertain cannot be made certain 
or its terms added to or altered by evidence aliunde. 

When the easement-here a passageway-is created by deed, either by 
express grant or by reservation, the description thereof must not be so 
uncertain, vague and indefinite as to prevent identification with reason- 
able certainty. Gruber v. Eubanks, 197 N .  C., 280, 148 S. E., 246, and 
cases cited. 

I f  the description is so vague and indefinite that effect cannot be given 
the instrument without writing new, material language into it, then it is 
void and ineffectual either as a grant or as a rl2servation. Anno. 68 
A. L. R., 15 (citing numerous N. C. cases). 

The description must either be certain in itself or capable of being 
reduced to a &tainty by a recurrence to somethin,g extrillsic to which it 
refers. Hodges v. Stewart, 218 N .  C., 290, 10 S. E .  (2d),  723, and 
cases cited. 

I f  an ambiguity in the description be latent and not patent, it will not 
be held to be void for uncertainty but parol evidence will be admitted to 
fit the description to the thing intended. Speed v. Perry, 167 N. C., 122, 
83 S. E., 176. The purpose of parol evidence, however, is to fit the 
description to the property-not to create a description. There must be 
language in the deed sufficient to serve as a pointer or a guide to the 
ascertainment of the location of the land. The expression of the inten- 
tion of the parties to the deed must appear thereon. Parol  evidence is 
resorted to merely to bring to light this intention-but never to create it. 
Anno. 68 A. L. R., 15. 

If the ambiguity in the description in a deed is patent the attempted 
conveyance or reservation, as the case may be, is void for uncertainty. 
And a patent ambiguity is such an  uncertainty appearing on the face of 
the instrument that the court, reading the language in the light of all 
the facts and circumstances referred to in the instrument. is unable to 
derive therefrom the intention of the ~ a r t i e s  as tc  what land was to be 
conveyed. This type of ambiguity cannot be removed by parol evidence 
since that would necessitate inserting new language into the instrument 
which under the parol evidence rule is not permitted. Xnno. 68 ,I. 
L. R., 12. 
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Applying these generally accepted principles it clearly appears that  
the ambiguity in the attempted reservation in the deed from Brown to 
Kennerly is patent. Upon reading the description it a t  once becomes 
apparent that  something more must be added before the reader can deter- 
mine what is meant by it. 

Provision is attempted to be made for t r o  easement3: (1 )  ,I 10-foot 
alleyway "froni the front7' of a tract of land "containing 240 feet" and 
extending to the back of said property; and (2) ('an alleyway running 
across the entire property at the back." 

These alleys are to be reserved. When and by whom ? As to the fil-st, 
is a right conveyed or is a burden imposed? I r  it  to he imposed up011 
the land conveyed for the benefit of the remainder or is it to be located 
on the remainder for the use of the owner of the land conveyed? I f  
upon the remainder is it  to be to the north or to the south, in the middle 
or a t  the edge? Dickens v. Barnes, 79 X. C., 490. I s  the tract of land 
"containing 240 feet" a tract made up of 240 square feet or is it  240 feet 
long or is it  240 feet deep 2 Which of the several defendants is to suffer 
its imposition on his l o t ?  

As to the second, was its attempted reservation for the benefit of the 
grantors or the grantee? Apparently, "owners" refers to the grantors 
and they were attempting to reserve the right to cross the rear of plain- 
tiff's lot. I n  this event plaintiff is not the party aggrieved. Even so, 
how wide was i t  to be?  Was i t  to be on the extreme edge or merely near 
the back line ? 

As to neither alley is there anything in the language of the attempted 
reservation to which n e  may recur for an answer to any one of these 
questions. So th ing  is definite, nothing is fixed. The court is requested, 
without directing aid from the description, to carve one 10-foot way out 
of a much larger tract and to fix the width and location of the other "at 
the back7' of the whole. 

We are not inadvertent to the contentions of the defendants that  the 
language "is to be reserved" refers to a future act and in no event is 
sufficient to constitute a re~ervation presently made. Xor  do we overlook 
the probable effect of our registration laws upon the rights of defendants. 
These questions require no discussion for the reason that  we are of the 
opinion that  the language used is inoperative. I t  is so vague and uncer- 
tain as to be insufficient either to impose a burden upon or to attach an 
easement to the land conveyed. Smith 11. Proctor, 139 X. C., 314. I t  
gives no beginning point and furnis l ie~  no means by which the location 
of the proposed way may be ascertained. Hodges 21. Sfezuarf, slrprn. 

We concur in the conclusion of the court below that the complaint fails 
to state facts sufficient to constitute a cause of action. 

Affirmed. 
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STATE v. TON FIELDS. 

(Filed 8 April, 1942. ) 

1. Indictment 3 8--Charge of reckless driving, drunken driving, and  as- 
saul t  with automobile may be joined as separate counts. 

A charge of reckless driving, of operating an automobile on the high- 
way while under the influence of intoxicating liquor and of assault with 
an automobile may be properly joined in one indictment a s  separate counts 
charging distinct offenses of the same class growing out of the same trans- 
action, C .  S., 4622, and separate judgments may be mtered upon the jury's 
verdict of guilty of reckless driving and assault, defendant's contention 
that the bill contains only one count or that the charge of reckless driving 
was merged with the charge of assault or the charge of manslaughter 
contained in a separate indictment consolidated for trial, being untenable. 

2. Automobiles 8 3- 
In  this prosecution for manslaughter growing out of the operation of an 

automobile, the charge of the court construed as  a whole i s  held to hare 
correctly defined culpable negligence necessary to establish involuntary 
manslaughter and to have properly distinguished i t  from the degree of 
negligence sufficient to impose liability in civil acti~ons. 

APPEAL by defendant f rom Frizzelle, J., a t  September Term, 1941, of 
JONES. NO error. 

T h e  defendant was convicted of mandaughte r ,  of reckless driving, and  
of assault wi th  a deadly weapon, growing out  of t h e  u d a w f u l  operation 
of a n  automobile on the  highway. 

The State's evidence tended t o  show t h a t  t h e  defendant  operated h i s  
automobile recklessly, while under  the  influence of intoxicating liquor, 
and  i n  violation of other statutes relat ing t o  motor vehicles, and t h a t  as  a 
result of culpable negligence on his past  his automobile collided with 
another  automobile on the  highway causing the death of J o h n  E d  Moore, 
who was i n  the  automobile with the  defendant, and  breaking the  a r m  of 
J a c k  Baugus, the  dr iver  of the  other  automobile. 

There was a verdict of gui l ty  as  to  the three offenses named, and f r o m  
judgment imposing consecutive sentences, the defendant appealed. 

Attorney-Genera7 MclClzrllon rind -4ss.i'stanf Af forneys-General  Bru ton  
and Patton for the State .  

J .  A .  Jones and J o h n  D. Lorpins, Jr . ,  for defendant. 

DEVIN, J. T W O  bills of indictment against the  defendant, fo r  offenses 
growing out of the same transaction, were consolidated f o r  t r ia l .  One 
of these bills charged m a n ~ l a u g h t e r ,  and the other bill charged the reck- 
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less driving of an  automobile, the operation of an  automobile on the 
highway while under the influence of intoxicating liquor, and assault 
with a deadly weapon, to wit, an  automobile, upon the person of Jack  
Baugus. The jury convicted the defendant of manslaughter, of reckless 
driving, and assault, as charged, but acquitted him of driving while under 
the influence of intoxicating liquor. 

The only assignments of error are with respect to the judge's charge 
to the jury. The defendant challenges the correctness of the court's 
instructions in two respects. First, that  the bill charging violation of 
the motor vehicle laws and assault was submitted as containing three 
separate counts, and the jury was instructed to render rerdict as to each 
count. The  defendant contends the bill contained only one count, and 
that  the allegations in the bill as to reckless driving and driving under 
the influence of liquor should be regarded merely as stating the acts of 
culpable negligence supporting the charge of assault with a deadly 

We cannot concur in this view. There was no obiection to the bill. 
I t  contained charges of separate and distinct violations of law, of the 
same class, and growing out of the same transaction. C. S., 4622. Judg- 
ments, predicated upon verdicts of guilty as to two of the charges in the 
bill, were properly imposed. I n  re Black,  162 N.  C., 457, 78 S. E., 273; 
S. v. I 'athey, 170 N. C., 794, 87 S. E., 532; 8. v. Mills,  181 3. C., 530, 
106 S. E., 677; 8. v. Lewis, 185 N. C., 640, 116 S. E., 259; 8. v. ,lla~pass, 
189 N. C., 349, 127 S. E., 248; S. v. Harilell, 199 N .  C., 599, 155 S. E., 
257; S. v. Smith, 201 N. C., 494 (498)) 160 S. E., 577. "The separate 
offenses charged in the same warrant  or indictment are to be considered 
and treated as separate counts." S. c. J a r r e f t ,  189 X. C., 516, 127 S. E., 
590. Nor  may it be held, under the facts shown by the record in this 
case, that  the charge of reckless driving was merged in the charge of 
manslaughter or assault. S. v. N i d g e f t ,  214 N. C., 107, 198 S. E., 613, 
and cases there cited. 

Second, as to the bill of indictment charging manslaughter, the defend- 
ant  assigns error in the court's instructions as to the degree of negligence 
necessary to establish the criminal offense charged. H e  contends that, 
while the court in one portion of the charge properly defined the culpable 
negligence necessary to be found to establish involuntary manslaughter, 
in another portion of the charge the definition of negligence applicable 
only to civil actions was given, and that  a new trial should be awarded 
on account of the conflicting instructions. 8. v. Starnes, 220 N. C., 384. 

An examination of the entire charge on this point, however, leaves us 
with the impression that  the able judge who presided a t  the trial of this 
case instructed the jury in substantial accord with the decisions of this 
Court, and that the-defendant has no just ground of complaint. A suc- 
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cinct and  accurate definition of culpable negligence and  of the distinction 
between the degree of negligence sufficient t o  impose liability i n  a civil 
action and  t h a t  necessary t o  be shown i n  support  of a n  indictment f o r  
involuntary manslaughter  is given i n  I S .  c. Rounfree, 181 N .  C., 535, 
106 S. E., 669. T h e  exact language i n  which the law on  this point was 
stated i n  tha t  case was quoted wi th  approval  i n  S. u. Whaley, 191 N .  C., 
387, 132 S. E., 6 ;  S. v. Durham, 201 N .  C., 724, 161 S. E., 398;  S. c. 
Huggins, 214 K. C., 568, 199 S. E . ,  926. T h e  distinction was albo 
clearly d r a w n  i n  S. a. Cope, 204 N. C.. 28, 167 S. IE., 456. 

T h e  charge of the court  i n  the  instant  case was in  line with expressions 
contained i n  these and  other  cases on this subject. S. v. Tankersley, 172 
N.  C., 955, 90 S. E., 781;  8. v. Jessup, 183 N .  C., 771, 111 S. E., 523;  
S. u. Leonard, 195 N.  C., 242, 141 S. E., 736; S. c. datterfield, 198 K. C., 
682, 153 S. E., 155;  S. c. Agnew, 202 N .  C., 755, 164 S. E., 578;  S. I > .  

Stansell, 203 N .  C., 69, 164 S. E., 580;  S. c. Harvell, 204 K. C., 32, 167 
S. E., 459; S. v. Lancasfer, 208 N .  C., 349, 180 S. E:., 577. 

I n  the  t r i a l  we  find 
N o  error. 

STATE v. RTEWLBR'D LEFEVERS. 

(Filed 8 April, 1942.) 

Homicide § % 

Where a defendant in a homicide prosecution offws evidence tending to 
show that he killed deceased in self-defense, evidence of the general repu- 
tation of deceased for violence is competent. but defendant is  not entitled 
to show specific acts of violence of deceased unconnected with the homi- 
cide, and in cross-examination of a State's witness, the State's objection 
to an interrogation a s  to whether the witness did not know the deceased 
had "the general reputation of having held up aiicl robbed a man with 
firearms" is properly sustained. 

APPEAL by defendant f rom Clement, J., a t  December Term,  1941, of 
BCRKE. NO error. 

T h e  defendant  was charged with the  murder  of o r e  E d w i n  Pi t ts .  T h e  
j u r y  returned verdict of gui l ty  of manslaughter.  F r o m  judgment impos- 
ing  sentence, the defendant appealed. 

Attorney-Genernl McNullnn and Assistnnt Attorneys-General Bruton 
and Patton for the State. 

C. E. Cowan and Mull B Patton for defendant. 
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DEVIK, J. Edwin Pi t t s  was fatally stabbed by the defendant, follo~v- 
ing a brief altercation, on the floor of a dance hall a t  the Valdese swim- 
ming pool. The  deceased was a t  the time unarmed. The defendant 
pleaded self-defense. 

I n  line with this defense the defendant offered evidence tending to show 
that  the deceased had the general reputation of being a violent and 
dangerous fighting man, and the State offered evidence in rebuttal. 111 
the course of the cross-examination of a State's witness on this point the 
defendant asked the witness if he did not know that the deceased had the 
general reputation of h a ~ i n g  held up  and robbed a man with firearinb. 
Objection to this question by the State was sustained and the defendant 
excepted. The witness, if permitted to answer, would hare  replied, "Ye>, 
in S e w  York a t  one time he did that, 1 understand." The same questioii 
was asked of two other witnesses, with like result. 

We find no error in the ruling of the court. Edrcards v. Price, 1 6 2  
N. C., 243, 78 S. E., 145. The proffered testimony related to a single 
instance of lawlessness on the part of the deceased, and its competency 
may not be held supported by the rule enunciated in S.  v. Tz l rp in ,  77 
5. C., 473. Where there is evidence tending to show that the defendant 
acted in self-defense, evidence of the general reputation of the deceased 
for violence may be admitted, but this rule does not render admissible 
evidence of qpecific acts of violelice which have no connection with the 
homicide. S. I * .  Horlgin, 210 N .  C., 371, 186 S. E., 495; S. 1 % .  ,llelfor~, 
166 S. C., 442, 81 S. E., 602; Srnith c. S f n i e ,  197 Ma.,  193;  121 ,I. I,. 
R., 382; 26 Am. Jur. ,  394. "The rule allows a cross-examination as to 
reputation of a particular trait but not of particular acts." S. 2.. C ' i ~ f h ~ y ,  
170 K. C., 794, 87 S. E., 532. 

The only other assignment of error relates to the admission of the testi- 
mony of a witness that shortly before the lion~icide defendant was under 
the influence of liquor. Objection on this score cannot be sustained. 

I n  the trial we find 
N o  error. 

J O H S  Y A S C E P  ET .%I,. V. X O R T H  C.1ROTJX.i STATE HIGIITI'AY & 
PUBLIC W O R K S  CC)JIJIISSIOS. 

(Filed 8 April, 1042.) 

1. Eminent Domain § 13-Upon present record petitioners held not entitled 
to interest on amount awarded for the taking of lands under eminent 
domain. 

This proceeding was instituted to assess coinpensation for lands taken 
and easements imposed for the construction of a scenic highway or park- 
way and for damages to the remaining lands of petitioners. The issues 
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submitted were a s  to the compensation petitioners are  entitled to recover 
and as  to what special and general benefits, if any, have accrued to the 
remainder of petitioners' property. B e l d :  The amount of compensation, 
the value of the special and general benefits, if any, allowable as  an offset 
thereto, and the amount of damages, were all unliquidated a t  the time of 
the taking, and further, the issues were couched in the present tense and 
spoke a s  of the trial term, and therefore petitionels are not entitled a s  a 
matter of law to interest on the awwd of the jury from the date title 
passed to the time of the trial. Moreover, in this case it  appeared that 
petitioners were permitted to harvest the fruit from the trees on the 
portion of the lands appropriated in fee for two jears after title passed 
by condemnation, so that actual deprivation of possession was delayed 
beyond the date of appropriation. C. S.. 2300. 

2. Appeal and Error § 6b--Where there is no exception to the charge, 
appellants waive contention at variance with law as laid down therein. 

In this proceeding to assess cornpencation for the taking of lands under 
eminent domain, petitioners requested an instruction that the jury should 
award interest on the verdict from the date of the taking, or, in the 
nlternative, that the jury might add interest to the award in its discretion. 
The court refused to charge a s  requested, and instructed the jury that  
under the law petitioners were not entitled to interest. There was no 
exception to the charge or to the refusal to charge as  requested, but peti- 
tioners excepted to the refusal of the court to sign judgment tendered 
which added interest to the award of the jury. Held: There being no 
excegtion to the charge, petitioners cannot complain of its effect, and 
cannot contend that they are  entitled lo interest on the award. 

3. Judgments § 1 7 b -  
Judgment follows the verdict, and therefore when there is no exception 

to the trial and no motion to set aside the verdict, the refusal of the court 
to sign judgment tendered by petitioners awarding them interest on the 
verdict cannot be held for error. 

4. Appeal and Error § 3a- 
Where judgment is entered on the verdict as  rendered upon petitioners' 

motion, whether petitioners are  the parties aggrieved and entitled to appeal 
therefrom upon their contention that the judgment should have awarded 
interest on the verdict of the jury, q u a w ,  since the judgment was in their 
faror  and entered on their own motion. C. S., 632. 

SCHENCK and WIPI'BORSE, JJ., took no part in the consideration or decision 
of this case. 

APPEAL by petitioners f rom Bone, J., a t  December Special Term,  1941, 
of MCDOWELL. 

Special proceeding to recover compensation f o r  lands taken and  ease- 
ments  imposed i n  areas of Blue Ridge Parkway.  

O n  28 Apri l ,  1937, the  S ta te  Highway & Publ ic  Works  Commission, 
pursuan t  t o  the  l aw as  set out in section 3846 (bb), Michie's Code of 
1939, appropriated certain lands and easements s i tuete  i n  McDowell and  
~llitchell-counties, belonging to the  petitioners, and conveyed same t o  the 
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United States Government for use in the construction of the Blue Ridge 
Parkway. The lands appropriated consisted of two tracts, used in  the 
cultivation of orchards consisting of a large number of apple trees. 

The petitioners harvested the apple crops on the lands for the years 
1937 and 1935, but subsequently they have not had the f ru i t  from any of 
the trees on the lands taken in fee simple. 

Upon issues joined, the case was tried a t  the December Special Term, 
1941, McDowell Superior Court, and resulted in the following verdict 
being rendered by the jury:  

"1. What compensation, if any, are petitioners entitled to recover of 
the State Highway Commission on account of the lands taken in fee 
simple, the easements imposed, and the injury, if any, to the remainder 
of said lands by said taking! Answer: '$56,250.00.' 

"2. What special and general benefits, if any, have accrued to the 
remainder of petitioners' property on account of the construction of the 
Parkway 2 Answer : 'Sone."' 

Vpon the coming in of the verdict the petitioners tendered judgment 
for  the amount named in the verdict, "with interest from April 28, 
1937." The court declined to sign the judgment as tendered, because of 
the provision relating to interest (exception by petitioners), and then 
"on motion of . . . attorneys for the petitioners," entered judgment on 
the verdict as rendered. 

The matter of interest had been the subject of debate before the jury. 
The petitioners requested the court to instruct the jury to award interest 
on the verdict from 28 April, 1937, or in the alternative, to instruct them 
that, in their discretion, they might add interest on the award from said 
date. Both of these requests mere refused. 

The court instructed the jury, "The amount of compensation . . . has 
not been ascertained even to this time, and will not be ascertained until 
your verdict; therefore, under the law, it does not bear interest.'' 

There was no exception to the charge as given, and none to the refusal 
to charge as requested. 

The petitioners appeal, assigning error in the court's refusal to allow 
interest on the verdict as a matter of right. 

P r o c f o r  d D a m e r o n  and  E h r i n g h a u s  d? E h r i n g h a u s  for pe t i t ioners ,  
appel lants .  

Char l e s  Ross ,  E r n e s t  A. G a r d n e r ,  a n d  D. F. G i k s  for H i g h w a y  C o m -  
m i s s ion ,  appel lee .  

STACY, C. J. The question for decision is whether the petitioners, in 
the circumstances here disclosed, are entitled, as a matter of law, to 
interest on the compensation fixed by the jury from the date of the 
original appropriation. The record points to a negative answer. 
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I11 the first place, i t  will be noted from the issue submitted to the jury 
that  tlle verdict embraces not only indemnity for the lands taken and 
c~asernents imposed, but also damages for  illjury to the remainder of the 
lands. I l i g h i i x y  C'otn. 1 . .  A a r t l c y ,  215 N .  C., 438, 11 S. E. (2d) ,  314; 
Light  C'o. T .  X o s s ,  220 N. C., 200; S. v. L u m b c r  C'o., 109 N .  C., 199, 
154 S. E., i2 .  Of course, the damages to the remainder of the lands were 
unliquidated a t  the time of the taking. Bond I.. C o f t o n  J f  ills, 166 K. C., 
20, 81 S. E., 936. Thcn, too, the v a l w  of the lands taken was subject t o  
be offset by general and special benefits, if any, accruing to the petitioners 
from the construction of the Parkway.  Tl'otle 7'. Ilighzcccy C o ~ n . ,  188 
K. C., 210, 124 S. E., 193. These were likemisc unliquidated at  the 
lime, as was also tlle claim of the petitioners for conpcnsation. R. R. 2'. 
Xfg. Po., 166 N .  C., 168, 82 S. E., 5. Moreorer, i t  will be obqerved the 
issues are couched in tlle preqent tense, and they speak as of the trial 
t c r n ~ .  

Secondly, i t  appears that  v,-hile the lands were appropriated on 28 
&lpril,  1937, by the filing of maps outlining tlle appropriated areas, etc.. 
the petitioners were pernlittccl to h a r ~ e s t  the crop:\ on the lands for  the 
gears 1037 and 1938. Thus, the actual surrender (or dep r i~a t ion  of l m x -  
session was delayed beyond the date of appropriation. Lh i rham 1 . .  U ( r c i ~ ,  
171 X. C., 305, PS S. E . ,433.  

Thirdly, t h e  is no challenge to the validity of the trial,  and none to 
the correctness of the verdict. The petitioners are content with n h a t  the 
jury has donc and with the instructionc; given by the court. Fo r  present 
purposes, thcrefore, they are deemed to be correct. T t o w l l  7,. R. R.. 186 
N. C., 230, 119 S .  E., 198;  Rauds 21. R. IZ., 172 S. P., 211, 90 S. E., 116;  
S.  1%. ,Johnson, 103 S. C., 701, 138 S. E., 19. But  the demand for inter- 
(1st after verdict is a t  variance with the judge's irstruction to the jury 
to which no exception has been preserved. Thus, to concede the correct- 
ncss of the charge would seem to forestall a denial of itq effect. I n  re 
S i ee l e ,  220 N. C., 685;  (7n?neron 7). . l Icnonold,  216 N. C., 712, 6 S. E. 
( ad) ,  497. Objections not insisted upon are waived. Diaon 1 . .  Osborne ,  
201 N .  C., 489, 160 S. E., 579;  141cDou1ell 1 % .  K e n f ,  153 N .  C., 555, 69 
S. E. ,  626. Clearly, if the charge be correct, and it is not challenged, the 
petitioners ha re  no ground for complaint. This singularizes the present 
case and differentiates i t  from others cited or examined. 

Let us test i t  in another way. Supp~ssing the jury had been instructed 
that  although interest was not allowable as such, nerert l lele~s they should 
take into coi~sideration the intervening delay and 6s the award accord- 
ingly. Obviously, under such a charge, the court ~ sou ld  not be justified 
in adding interest to the award. 12. R. I * .  X f g .  Po.,  ouprci. So, also, 
~mt ler  a charge dealing with the subject and deemed to be correct. i t  is 
contrary to precedent for the court to add interest to the amount of the 
verdict. X f g .  Po. 7%. J f c Q ~ i e ~ n ,  189 N .  C.. 311, 127 S. E. ,  246; I l n r p c r  
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v. R. R., 161 N. C., 451, 77 S. E., 415. There was no motion to set 
aside the verdict, and it is the practice with us that  the judgment f o l l o ~  
the verdict. Davis 1 % .  Doggetf,  212 iY. C., 589, 194 S. E., 288; P a r r i d  
r .  Hartman,  ibid., 248, 193 S. E., 18 ;  Durham v. Duvis, supra. The 
verdict, which fixes the compensation as of the trial term, stands unim- 
peached. 

Fourthly, i t  further appears that  "on motion of . . . attorneys for 
the petitioners" judgment was entered on the verdict as rendered. The 
question arises whether the petitioners are the "parties aggrieved" within 
the purview of C. S., 632, by a judgment in their favor entered on their 
own motion. Cnrrufhers a. R. R., 218 K. C., 377, 11 S. E. (2d) ,  157; 
,lfcC'~tllock 1) .  X. X., 146 N. C., 316, 59 S. E., 882. I f  error, was it cured 
or invited? Kelly I.. Trac(ion Co., 132 E. C., 368, 43 S. E., 923; Buir 
2'. Buie,  24 S. C., 87. The unusuality of the situation would doubtless 
be conceded. Harge f f  1.. L e e ,  206 9. C'., 536, 174 S. E., 498. The 
appellants are not asking for a new trial. 

I n  reply to all this, however, the petitioners aver the fact is, that no 
interest was allowed in the court below; that  i t  is entirely consistent to 
award it here, and that  they are entitled to i t  as a matter of lam. C. S., 
2309; Chatham T .  Renlty  C'o., 174 N .  C., 671, 94 S. E., 447; Bryant  1 % .  

Lumber Po., 192 S. C., 607, 135 S. E., 531; Pcrry v. S o r f o n ,  182 X. C., 
585, 109 S. E., 641; R. A. L. Ry. 1 ) .  IT. 8.. 261 U. S., 299. Conceding 
the apparent force of the syllogism-though it may assume too much- 
we are still faced with the procedural precedents above cited. These 
hare  heretofore been regarded as controlling. R. R. v. M f g .  Co., supra. 

Finally, we mag say the case has been argued with much learning and 
manifest rebearch, but it occurs to us that the question debated is fore- 
closed by the record. Hence, the result is an affirmance of the judgment 
rendered on the verdict. 

,Iffirmed. 

SCHEXCK and WINBORNE. JJ., took no part  in the consideration or 
decision of this case. 

(Filed 15 April, 1942.) 

1. Receivers 5 9- 

Where a receiver has been appointed, the court has power to enter a 
supplementary order directing that books. checks, check stubs and other 
papers relating to the bnsiness be tnrnrd over to the receiver, since. if 
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such order was not included in the original order of receivership, the 
court has the discretionary po\ver to make such auxiliary order a t  any 
time pending the litigation upon allegations warranting its esercise. 

2. Pleadings 9 lo-Contention that plaintiff maintained and prosecuted 
action in bad faith to harass defendant cannot be set up as a counter- 
claim in the action. 

Plaintiff instituted this action alleging that defendant had formed a 
dummy corporation to \Vhich he had transferred all his assets, including 
chattels on which plaintiff had liens, mas collecting money on conditional 
sales contracts which he mas wrongfully refusing to pay over to plaintiff, 
and was dissipating and jeopardizing the assets of the business. The 
nncillary remedies of claini and delivery and receivership were obtained. 
Defendant set up a counterclaim alleging want of good faith on the part 
of plaintiff in maintaining and prosecuting the action and the ancillary 
remedies and that such wrongful acts had damaged defendant in a large 
sum. I l c l d :  The counterclaim did not arise out of the transaction set out 
in the complaint and mas not connected with the subject of plaintiff's 
action within the meaning of C .  S., 521 (I), and therefore plaintiff's de- 
murrer to the counterclaim was properly sustained. Moreover, as  to 
whether the counterclaim was objectionable on the ground that it  did not 
exist a t  the time of the commencement of plaintiff's action, qum-e.  

3. Same- 
While the statute permitting the filing of counterclaims must be liberally 

construed, its reasonable restrictions must nevertheless be observed in the 
interest of orderly judicial investigation. C. S., 621. 

4. Same- 
A counterclaim in tort must arise out of the transaction set forth in 

the complaint or be connected with the subject of action therein alleged, 
which imports agreement between thcb subject matter of the action and 
the counterclaim, and not mere historical sequence. 

5. Rlalicious Prosecution 3 1- 
Malicious prosecution is the wrongful institution or prosecution of an 

action or proceeding without probable cause, to the hurt  and damage of 
the complainant. 

6. Same- 
The prosecution of the ancillary remedies of claim and delivery and 

receivership, maliciously and without probable cause, will support an 
action for malicious prosecution. 

7. Process § 1 5 -  
An action for ahuse of process is founded upon the use of valid, legal 

process for an ulterior purpose not proper in the regular prosecution of 
the proceeding. 

8. Process 3 1 S A c t i o n  for abuse of process will not lie when process is 
use for its regular and legitimate purpose. 

Plaintiff instituted this action alleging thnt defwdant had formed a 
dummy corporation to which he had transferred all his assets, includiig 
chattels on which plaintiff had liens, that defendant wrongfully refused to 
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turn over to plaintiff moneys collected on conditional sales contracts, and 
that ilefendaiit was dissipating and jeopardizing the assets of tlie business. 
Plaintiff obtairicd thc :mcillary renledies of claim and delivery and re- 
ceircrsliip. Defendant filed a conllterclairn alleging that  plaintiff was 
maintaiaiiig and prosecuting tlie action and ancillary remedies in bad 
faith, resulting in injury to defendant in a large sum. Held: The counter- 
claim does not state a cauhe of action for abuse of process, since the 
process was used in its regular :rnd legitimate function in relation to the 
cause of action stated in the complaint. 

9. Malicious Prosecution 3 5- 
Since an action for malicious prosecution cannot be maintained until 

the termination of tlie action upon which it  is based, a cause of action for 
malicious prosecution cannot be set up as  a c.ounterclaim ill the actioi~ 
upon which it  is predicated. 

10. Reference 8 3- 

While ordinarily a plea in bar must b t~  first disposed of before the court 
can order a comg~~lsory reference, the court has discretioilerr power ill 
proper instances to order a c o m p u l ~ r y  reference notwithstanding the plea 
and determine the plea upon the general hearing. 

11. Same- 
A plea in bar precluding a compulsory reference is one which goes to the 

right of plaintiff to maintain his action, and a counterclaim sounding in 
tort to recover an unliquidated amount, which may prevent plaintiff's 
recovery of the sum denlailded or of ally sum because of a mere balancing 
of demands, does not bar plaintiff's right of action itself, and is uot a 
p1t.a in bar. 

APPEAL by defendant, Lane Motor  Sales & S e n i c e ,  Inc., f r o m  Clement, 
J., a t  Kovember Term, 1941, of CALDW~LL.  

T h e  plaintiff brought this action against the defendants, a t  the  same 
t ime suing out  a proceeding of claim and delivery, alleging tha t  the 
defendants a r e  i n  possession of numerous motor cars in which i t  has  a n  
interest and to which i t  is entitled to  the  possession. I t  is alleged tha t  
in thc course of plaintiff's dealing with the d ~ f e n d a n t s ,  V. E. Lane and 
B. R. Pless, par tners  t rad ing  as  P. & L. X o t o r  Company, i n  the financing 
of automobile sales made  by the partner-hip, the la t ter  became liable to 
the  plaintiff i n  a total of about $23,000 upon the contracts of sale so 
financcd, and became indebted for  still other amounts  upon transactions 
occurring i n  the course of the business and upon collections of amounts  
due tlie plaintiff, which they refuse t o  pay. It is fu r ther  alleged t h a t  
T'. E. Lane purchased the interest of B. R. Pless i n  the  partnership,  and 
agreed x i t h  the la t ter  to  pay the p a r t i l ~ r s h i p  dcbts, which arrangemellt  
the plaintiff had  not accepted or approved. Plaintiff alleges t h a t  the 
necessities of its business demanded t h a t  i t  withdraw f r o m  fur ther  service 
to  the P. & L. Motor  Company, which, under  its agreement i t  had the 
r ight  to  d o ;  and thereupon the  defendant Lane, with the intention of 
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hindering, delaying and defeating plaintiff in the collection of the debt 
(due by the defendants and the customtlrs with whcm they dealt, and the 
recovery of its property, fraudulently formed a dummy corporation in 
which he holds all the shares except qualifying shares which are held by 
his wife and one of his employees, and that  the said corporation is insol- 
vent. I t  is alleged that  the defendant Lane fraudulently transferred to 
this corporation and put into its possession all of the assets belonging to 
the partnership and all of his individual assets, and put i t  i n  possession 
of the motor cars above referred to; and that, ba;ed upon these assets, 
including those rightfully belonging to the plaintiff, the defendant Lane 
is endeavoring to sell stock in the newly formed corporation in a way 
illat will jeopardize the rights of plaintiff in its property. I t  is alleged 
that  the corporation is proceeding to collect money on the sales contracts 
due the plaintiff and which the plaintiff only has a right to collect, and 
wrongfully retains the same; that  the corporation continues to deal with 
the property of the plaintiff as its own; and that  said property is likely 
to deteriorate or to be destroyed unless relief is given to the plaintiff. 
On plaintiff's application a restraining order was issued, which was con- 
tinued to the hearing of the cause. 

The answer of the defendant Pless admits most of the plaintiff's alle- 
gations, alleges that  upon the sale of his interest lo Lane the latter as- 
sunled all debts and obligations of the partnership, and asks that  his 
equities be protected in  any judgment rendered in I he case. H e  further 
asks for an accounting and joins the plaintiff in the request for a receiver. 

The  defendant Lane and the Lane Motor S ~ l e s  Bt Service, Inc., 
answering, denied the material allegations of the ccmplaint and set up  a 
further defense and counterclaim based upon an dleged want of good 
fai th on the part of the plaintiff in suing out and maintaining the present 
action and the ancillary remedies therein, which, i n  the pleading, is 
denominated a malicious abuse of process. Therein, after alleging that  
the sales contracts, which largely form the basis for the action, were void 
because usurious, and were the result of a conspiracy in which plaintiff 
participated, the defendant corporation states its counterclaim as follows : 
"That on account of the defendant's unlawful, wilful, wanton, and 
malicious abuse of process as hereinbefore alleged in suing out a writ of 
claim and delivery and a restraining order enjoining the operation of 
this defendant's business, and the plaintiff's efforts i;o enforce the alleged 
contracts, hereinbefore set forth, which were illegal and void because of 
the unlawful conspiracy entered into this answering defendant has been 
damaged in the amount of $100,000.00"; and demands recovery of this 
amount. 

I n  the course of the proceeding, on motion of plaintiff and B. R. Pless, 
a receiver was appointed, and to this order the defendants excepted and 
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gave notice of appeal which was not perfected. Subsequently the plain- 
tiff, co~lceiving that  all of the property designated in this order had not 
been turned over to the receiver, applied to the court to have the specific 
property, including books, records, papers, stock books, canceled checks, 
check stubs, deposit books, and other papers concerning the operation of 
the business, turned orer to the receirer, basing this request upon an 
allegation that the defendant had not theretofore turned them orer on 
demand of the receiver. An order to this effect was made, and defend- 
ants excepted, and Lane Motor Sales & Service. Inc., appealed. 

At Sovember Term, 1941, of Caldwell Superior Court the plaintiff 
demurred ore f e n u s  to the counterclai~n of Lane Motor Sales 8: Serrice, 
Inc., set out in its separate answer as above stated, and the judge pre- 
siding sustained the demurrer, and the defendant, Lane Motor Sales 6: 
Service, Inc., excepted and appealed. the same term the plaintiff 
and the defendant Pless made a motion for the appointment of a referee 
on the ground that  the action involves the taking of a complicated 
account between plaintiff and defendants, and a reference r a s  ordered. 
This order contains the followi~lg provision: "The Court has heretofore 
sustained demurrers to certain portions of the Lane Xotor Sales 8: 
Service, Inc., pleadings, and said defendant has given notice of appeal 
to the Supreme Court. Therefore, the Referee is directed to delay the 
taking of testimony until such times as said appeals have been withdrawn 
or disposed of by the Supreme Court." The defendants excepted and 
Lane Motor Sales & Service, Inc., appealed. The defendant V. E. Lane 
excepted to these orders, but the record shows no entry of appeal on his 
part, and he files no brief in this Court, although apparently joining in 
some of the assignments of error. 

There are three assignments of error in the record : (1) "enlarging 
the powers of the receiver" in the swond order;  (2)  sustaining the 
demurrer to the counterclaim; ( 3 )  making the order of compulsory 
reference. 

E d d y  8. X e r r i f t  a n d  C.  W .  B a g b y  f o r  p l a i n t i f ,  appellee.  
IT.'. II. S t r i ck land  for de f endan t ,  Lane X o f o r  Sa le s  Le- S ~ r v i c e ,  I?lc., 

appe l lan f .  

SEAWELL, J. The pleadings in this case then~selves fill perhaps eighty 
of the ninety-one pages of the record. Space forbids detailed analysis. 
but the foregoing summary is sufficient for an finderstanding of this 
appeal and the grounds upon which decision is based. 

(1) The exception to the order referred to by the defendant as enlarg- 
ing the scope of the receivership cannot be sustained. The allegations 
of the complaint were sufficient to put i t  within the discretion of the court 

7-221 
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to order the documents in question turned over to the receiver in the first 
place, if, indeed, the original order of the court did not include them ; and 
the arm of the court is not shortened because the relief was not extended 
in the first instance. I t  is that  sort of remedy which the court may 
apply a t  any time pending the litigation in  dealing with an insolvent cor- 
poration where the facts warrant  the exercise of the power. Skinner v. 
Xaxzuell, 66 N.  C., 45 ;  TVhitehead v. Hcrle, 118 N .  C'., 601, 24 S. E., 360; 
M'ifz, Biedler & Co. v. Gray, 116 X. C., 48, 20 S. E., 1019; Kelly 1%. 

NcLamb,  182 K. C., 158, 108 S. E., 435; Bank v. JVaggoner, 185 N .  C., 
297, 117 S. E., 6 ;  I Iurwi fz  I ? .  Sand Co., 189 N .  C., 1, 126 S. E., 171; 
C. S., 860. 

( 2 )  The plaintiff insists that  the defendant has erroneously designated 
the subject of his counterclaim as abuse of process, whereas, as presented, 
it is i n  reality malicious prosecution. I n  an action for malicious prose- 
cution, the offending proceediug must hare  terminated before complain- 
ant  may bring his action. Lztdwick u .  Penny,  158 S. C., 104, 73 S. E., 
228; Brinkley v. Knight,  163 X. C., 194, 79 S. E., 260. That  limitation 
does not apply to an  action for abuse of process. Since, of course, the 
pending action to which the counterclairn refers has obviously not termi- 
nated, the plaintiff contends that the counterclaim is not available to the 
defendant, and that  the demurrer should be sustainec' on that ground. 

But passing this for the moment, it  has been questioned whether, 
regardless of these categories, the proposed counterclaim is not affected 
b,v further infirmities growing out of the time and occasion of its presen- 
tation-the circumstance that  it had not accrued, in other words did not 
exist, a t  the commencement of plaintiff's action. and that  it is not con- 
nected with the subject thereof within the meaning of the statute. C. s., 
521; Kramer v. Elecfric Co., 95 K. C., 277; Phipps v. Wilson, 125 N .  C., 
106, 34 S. E., 227; S m i f h  21. French, 141 S. C., 1, 53 S. E., 435; Sewing 
Xachine Co. 2 % .  Burger, 181 K. C., 241, 107 S. E., 1 4 ;  Godzuin v. Ren- 
nedy, 196 K. C., 244, 145 S. E., 229. 

Down to S m i f h  v. French (1906), supra, it  was uniformly held that a 
counterclaim growing out of the institution and maintenance of the 
action in which it is interposed was objectionable as not having matured 
when plaintiff's action was commrnced. Phipps v. Ilrilson, sztpm. 
Smith 1 . .  French, supra, adopted a contrary view, and the Court seemed 
to be conscious of establishing a new rule of general application in this 
regard. NcIntosh, Korth Carolina Practice and Procedure, see. 467. 
Query:  whether Il'righf 1, .  IInrris, infra,  and Godwin 2,. Kenncd?y, suyrn, 
has re-established the authority of Phipps 1 % .  1TTi7sorr, s ~ ~ p r a ,  and cases 
holding similarly. 

To be available, however, such a counterclaim must, nevertheless, grow 
out of the transaction upon which plaintiff's action is based and be con- 
nected with that  action within the meaning of the statute. 
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When the defendant's counterclaim lies in tort, the statute finds the 
test of eligibility in plaintiff's pleading. C. S., 521  (1 ) .  I n  the instant 
case the transaction set out in the complaint as the basis of plaintiff's 
action is not the same as that out of which the counterclaim arose-both 
time and circumstance negative that-and it is more than questionable 
whether defendant's alleged cause of action, as alleged, is sufficiently con- 
nected with the subject of plaintiff's action to come within the statute, 
however available i t  may be in an  independent action. The circum- 
stance that  it grew out of plaintiff's action does not, i p so  fac to ,  establish 
such relation. The subject of plaintiff's action is certainly not the action 
itself or any remedy plaintiff may pursue, or the manner in which these 
proceedings are instituted or prosecuted. That  subject matter is the 
default of defendant in retaining plaintiff's property, collecting and re- 
fusing to pay orer its moneys, endangering its assets, and refusing to pay 
plaintiff's claim. The subject of the counterclaim as laid, howe\.er, does 
lie in the wrongful institution of plaintiff's action and the manner of 
its prosecution. The connection between the two is not that of substance 
but of historical sequence. There is, of course, a thread of sequence in 
the sense of the common expression, "One thing led to another," but there 
is no agreement between the subject matter of plaintiff's action and that  
of defendant's counterclaim in interest or substance or similarity of 
causes. IT'einer c. Style Shop, 210 X. C., 705, 108, 188 S. E., 331. To 
be within the statute, we are persuaded that the connection must be more 
than incidental or casual-the subjects must be germane. Giving to the 
statute that  liberal construction to vihich it is entitled, it  is nevertheless 
true that  the wider latitude giren it as a substitute for the narrow and 
more technical practice of the common law brought with i t  certain dan- 
gers which necessitated a limitation on its scope. Counterclaims, as we 
know them, were born of the statute, and with the cowl of its restriction 
upon them. Proper regard for the orderliness of judicial investigation 
demands that  its enabling features shall not be expanded a t  the expense 
of its reasonable restrictions. We think the statute was intended a t  least 
to eliminate mere recriminations between the parties and prerent the 
hearing from becoming a squabble or brawl. 

" 'The time has come,' the walrus said, 
'To talk of many things; 

Of ships and shoes and sealing wax, 
Of cabbages and kings.' " 

We find no such indecorum in defendant's well-written pleading, as 
suggested in Lewis Carroll's whimsy. But  a t  the same time we do not 
find that substantial connection between defendant's counterclaim and 
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the subject of plaintiff's action which we think tlie statute requires to 
make i t  available here. I f  asserted a t  all, it  must be by independent 
action. 

Noreover, on a careful examination of the pleading, we are constrained 
to hold that  the court below was correct in holding that defendant's 
counterclaim is, a t  most, a plea of malicious prosecution. I t  challenges 
the original proceeding, e x  s t irpe ,  as maliciously instituted and prose- 
cuted, but it alleges no act of the plaintiffs in that  proceeding which 
could, under proper legal definition, constitute abuse of process. 

The gravamen of an  action for nlalieious prosecution is the wrongful 
iiistitution or prosecution of the action or proceeding without probable 
cause, to tlie hur t  and damage of the complainant. I n  such case "a suit 
for  malicious prosecution will lie whew the plaintiff's property or busi- 
ness has been interfered with by the appointment of a receiver, the 
granting of an  injunction, or by writ of replevin." Cooley on Torts, 
3d Ed., p. 348. The gist of an  action for abuse of process is the im- 
proper use of the process after i t  has been issued. t7lidezuel2 c. J f r t r ~ n y -  
L a c y  4 Co., 124 Va., 563, 98 S. E., 665, 4 A. L. It., 225; 1 h i .  Jur. ,  
Abuse of Process, 5 34. "The distinctive nature of an action for abuse 
of process, as compared with an  action for maliciour, prosecution, is that  
the former lies for the improper use of process after i t  has been issued, 
not for maliciously causing process to issue." 1 Im. Jur. ,  Abuse of 
Process, 5 3. I n  an  action for abuse of process "Two elements are neces- 
sary :  first, an  ulterior purpose; second, an act in the use of the process 
not proper in the regular prosecution of the proceeding." Cooley on 
Torts, 3d Ed., p. 355; R. R. v. H a r d w n r o  Co., 143 X. C., 54, 59, 55 S. E., 
422; Jackson v. Te legraph  Co., 139 N.  C., 347, 356, 51 S. E., 1015. 
"The test as to whether there is an abuse of process is whether the 
process has been used to accomplish some end which is without the regu- 
lar  purview of the process, or which compels the party against whom i t  
is used to do sonie collateral thing which he could not legally and regu- 
larly be compelled to do." 1 Am. Jur. ,  .ibuse of Process, 8 6 ;  dnnota-  
tions, 80 A. L. R., 580. Fo r  illustrations of such abuse, see 1 ,h. Jur. ,  
ihid., 5 11, e f  seq. I n  point is the comprehensive and clear analysis in 
Ludwick 1 % .  Penny, stiprrr (158 X. C., 104, 7 3  S. E., 228), contailling 
appropriate references to Judge C'ooley's basic distiiictions abow noted. 
See, also, Il'right 1 ) .  I lnrr i s ,  160 N. C., 543, 553, 552, 76 S. E., 489. 

Defendant contends that  it is an abuse of process to sue out and prose- 
cute an action maliciously and without probable cause. and that may be, 
in conrequcnce a t  least, morally true, although it would be more exact to 
term it an abuse of the courts. But  the distinction is one of the law, and 
is sound in principle from an administrative ~ ) o i n t  of view. There is no 
abuse of process where it is confined to its wgular and legitimate function 
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in relation to the cause of action stated in the complaint. J U C ~ S O ~ I  7'. 

Telegraph C'o., s u p m ;  Wright v. H a r r i s ,  s u p r a ;  Jrronze  7-. Shnzc,, 172 
K. C.. 862, 90 S. E., 764; h n o t a t i o n s ,  SO A. L. R., 580; 86 ,I. L. R., 395. 

I f  the plaintiff has brought the action or instituted tlie proceis and 
prosecuted the samc with malice and without probable cauze, thr com- 
p la i i~ant  may have his full relief by an action for malicious prosecutiorl. 

As we have stated, tlie defendant has alleged that  the plaintiff had an 
ulterior purpose in the institution and prosecution of the original action. 
but there is no allegation of any act done bg the plaintiff which could I)e 
classified as abuse of process. Mere adjertiral tlenunciation will not 1)e 
sufficient. Facts must be alleged upon which the court could deterniillc 
that  the gravamen of his action is of that character. 

We need not con4der the question whether the counterclainl sufficiently 
states a cause of action for malicious proiecution, iincc such an  action 
could not be brought until the termination of tlie present action, out of 
which i t  is said to arise. 

( 3 )  Conceiving its counterclaim to bp a plea in bar of plaintiff's 
action, the defendant insists that the order of compulsory reference iq 
invalid, 1)wause made over objection before that plea hat1 been detcr- 
mined. B u n k  I , .  Fide l i t y  ('o., 126 N.  C'., 320, 35 S. E., 5S8; (; ivi3cc v .  
Prifcheff, 207 X. C'., 518, 177 S. E., 641. 

The rule that a plea in bar shoulrl he dic1,oird of before the ca-e is 
heard on its merits is one of convenience and f a r  from invariable. Thwe 
are instances i11 xhicb  the court is justified, in its diqcretion. in hearing 
the plea along with the general evidence on the merits. J1rA4u1~! /  I , .  

S l o a n ,  173 X. C., SO, 91 S. E., 701. Generally speaking, l~owercr,  the 
rule is as contended by the defendant. 

But  defendant's propoced counterclaim i i  not a plea in bar. I t  i i  a 
cross-action sounding in tort-the infliction of an injury for whirh 
defendant demands full compensation. 

A plea in bar is one which goes to the plaintiff'i right to mailitain his 
action-not merely a plea vhich, in thc conrbe of thc trial, may prevent 
his recovery of the sum demanded or any wli~ because of a 1 1 1 ~ 1 ~  balanc- 
ing of demands. I t  bars or defeat5 the right of action itself. es- 
pres~cd in . J O ~ I P S  7%.  B c o r n t ~ ~ i ,  117 S. C'..  259, 261, 23 S. E., 245, it i- a 
plea "that denir? the plaintiff's right to bring ant1 niaintain his action." 
- l I r ~ L / ! l ~ y  1 .  ,5'lo(r~1, s7111ru; B ( 1 1 7 7 1 ,  1 % .  E ~ , ( I , ~ T ,  191 K. C., 5 3 5 ,  132 S. E., 
563. "The office of a plea in bar at law i i  to confcsi the right to sue; 
avoiding that by matter dchors ,  and giving t 1 1 ~  plaintiff an acknoxletlg- 
ment of hi. right, indel)rndent of thr  iliatter allcged in 1,lca. Fiilqq I .  

Boilnell ,  10 X. J .  Eq., 52, 84. It i i  said in IIicrst 1.. E r c r c f f ,  0 1  S. C., 
399, 403, that "A counterclaim includ(,s mcry defense to the action, 
except a tlrmnrrer, 71.1iich C ~ O C , ~  uo t  ( ln7011i~f  f o  (I ~ j l ( i r  in ! ) ( IT .  . . . I n  that  
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sense, a counterclaim is a cross action against the plaintiff, and in stating 
the cause of action i t  is governed and judged by ;he same rules which 
apply to the complaint: the facts alleged must be sufficient to constitute 
the cause of action, and the relief to which the defendant is entitled 
should be properly demanded. Pomeroy on Rerr. and Rem. Rights;  
Garre t t  v. Love,  89 X. C., 205." A plea in bar is not asserted as a cause 
of action. 

I t  is true that  in ~ 1 ~ c D o z u ~ l l  c. T u t e ,  12 N .  C., 249, i t  is held tha t  one 
having an  eligible demand equal to or greater than  that  of the plaintiff 
may plead i t  as a set-off, and such a plea is called a plea in bar. I n  
Derr  v. S tubbs ,  53 N.  C., 539, and in  McClenahan  v. Cot ten ,  83 N. C., 
333, i t  is held that  such a plea is still available under the Code. But  its 
designation as a plea in bar may be understood from the following 
quotation from Electr ic  Co.  c. TTrillioms. 123 S. C., <5 l ,  53, 31 S. E., 288: 
"It  originated in the Bankrupt Act of I V  and V Anne, ch. 17, suggested, 
perhaps, by the compensat io  of the civil law, but was given general appli- 
cation by the statutes of 2 George, I1 Chapter, 22, and 8 George, I1 
Chapter, 24, which enact: 'That where there are mutual debts between 
the plaintiff and defendant, one debt may be set against the other, and 
either pleaded in bar or given in evidence upon the general issue a t  the 
trial, which shall operate as payment, and extinguish so much of the 
plaintiff's demand.' 3 Bl., 304. Payment extinguished the debt a t  the 
time of payment, while a set-off required mutual existing debts, and 
operated us  payment  only when pleaded and by judgment of the court." 

The device is based on the fiction of payment, and the countervailing 
demand, in set-off, is limited to that  function. The rule serves no econ- 
omy, as do ordinary pleas in  bar, since the validity of the opposing claims 
demanded, and in practice received, sitnultaneous investigation of the 
same kind. Moreover, there is no reason to continue this limited com- 
mon law prototype of modern counterclaim, since the statute, C. S., 521, 
gives full relief by admitting demands of that  characier as counterclaiins 
a t  their full value, which the common law did not. This, however, is riot 
a matter of present concern. 

A cross action for an  unliquidated demand sounding in tort cannot be 
made the subject of set-off, and it is not so pleaded in the case a t  bar. 
The simple allegation that  plaintiff's action is without foundation and 
malicious, or that  there is an  abuse of process, does not operate as a 
plea in  bar. 

The  disposition of this appeal leaves the order of veference valid and 
standing without the vain requirement that the court should make it 
again. 

There is 
N o  error. 
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MART GREESWOOD POOLE v. THE STATE BOARD OF COSSIETIC ART 
EXAUIXERS. 

(Filed 19 April, 1942.) 

1. Mandamus 9 1- 
Xandal?z?ts  will lie only to compel the performance of a clear legal dllty 

a t  the instance of the party having a clear legal right to demand it. 

2. Mandamus 9 2b- 
Discretionary powers may not be controlled by mandnnz? t s .  

8. Pleadings 8 2 0 -  

In determining the sufficiency of the complaint as  against a demurrer, 
the facts alleged will be talien as  true. 

4. Cosmetologist § 2: ?tlandamus § 2a-Dut~ of examiners to  issue certifi- 
cate, upon proper showing, to cosmetologist practicing at time regula- 
tory act  was passed, is mandatory and  not discretionary. 

The prorision of see. 20, ch. 179, Prrhlic Laws 1933, that a person who 
had heen practicing cosmetic a r t  in Korth Carolina and who was practic- 
ing such a r t  a t  the time of the effective date of the statute, upon making 
proper affidavit and complying with the provisions of the act as  to physical 
fitness and paying the required fee. "shall be issued a certificate of regis- 
tration a s  a registered cosmetologist" prescrihes a mandatory duty, and 
the board of esaminers has no discretionary power to refuse to issue the 
certificate in such instance, and therefore a complaint in suit for m n n -  
dnnzus alleging fnll compliance with the prorifions of the statute in this 
respect and the refusal of the board to issue the certificate to plaintiff, is 
not demurrable. 

, ~ P P E B L  by plaintiff f rom purr, J., a t  February  Term, 1942, of WAKE. 
Civil action i n  na ture  of mmdamus ,  heard upon demurrer  to  con,- 

plaint.  
Plaintiff i n  her  complaint alleges i n  substance these facts  : 

( 1 )  T h a t  pr ior  to the enactment of the  act  to  regulate the practice of 
cosn~et ic  a r t  i n  the  S ta te  of K o r t h  Carolina, Public  Laws 1333, chapter 
179, she "practiced a s  a cosmetologist fo r  reward and p a y  . . . and was 
actual ly engaged i n  the practice of cosmetic a r t  a t  the  t ime of the effec- 
tive date" of said act. 

( 2 )  T h a t ,  i n  accordance with prorisions of section 20 of the act tha t  
a l l  persons, who h a r e  been practicing cosmetic a r t  i n  K o r t h  Carolina, 
and who were nract icina such a r t  a t  the time of the  e f f e c t i ~ e  date  of the 

u 

act,  upon making  affidavit to  tha t  effect, and c o m p l ~ i n g  with provisions 
of the act as to  physical fitness, and paying the required fee to the Board 
of Cosmetic A r t  Examiners ,  required by said &\ct a s  amended, Publ ic  
Laws 1935, chapter  5 4 ;  Publ ic  Laws 1941, chapter  234. a re  entitled to 
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certificate of registration as a registered cosn~etologi~st, she applied in  due 
time to the Board of Cosmetic .lrt Examiners for such a certificate. 

(3 )  That  pertaining to her application she filed with, and on forms 
prepared by the said Board of Examincw the "usual affidavits as to her 
competency and experience, tendered the application fee as required by 
tlie Board, and in all respects conlplied with the law pertaining to such 
matters," and that  "the Board . . . unlawfully, arbitrarily, and without 
any just reason or excuse refused to grant  the plaintiff her license as a 
registered cosmetologist to which she is justly entit1r)d." 

Upon these allegations plaintiff prays mcindamz~s ,  and '(for such other 
and further relief to which she may be entitled." 

Defendants demur to complaint for t ha t :  (1 )  There is a misjoinder 
of parties defendant in that  the individual defendallts arc not necessary 
or proper parties to the action, and (2 )  the complaint fails to state a 
cause of action in that  it appears upon the face of it that the State 
Board of Cosmetic Ar t  Examiners is a public boar13 vested with qunsi -  
judicial and discretionary powers in the issuance of license to applicants 
to practice cosmetology in this State. 

Upon hearing below tlie court sustained the demurrer and dismissed 
the action. 

Plaintiff appeals to the Supreme Court and assigns error. 

Il'homns TV. R u f i n  a n d  C l e m  B. I I o l d i n g  for  p l a i n f i f ,  nppellavlt .  
J o n e s  d? Brass f ie ld  f o r  d e f e n d a u t ,  a p p e l l e ~ .  

WINL~O~ZSE, J. I t  is well settled in this State that  " m n n d a m z ~ s  lies 
only to  compel a party to do that  which i t  is his duty to do without it. 
I t  confers no new authority. The party seeking the writ must hare  a 
clear legal right to demand it, and the parties to be coerced must be 
under legal obligation to perform the act sought to be enforced." l 'crsor~ 
v. D o u g h t o n ,  186 N. C., 723, 120 S. E., 481; Tl'hife 1.. C o m r s .  of J o h n -  
s t o n  Colrnt?y, 217 X. C., 329, 7 S. E. (2d),  525, and cases there cited. 
See, also, I I a r r i s  z.. Botrrtl o f  Educcction.  216 N .  C., 147, 4 S. E. (2d),  
328; C'hrrmpion z.. B o a r d  o f  I l e a l t h ,  nl l te,  96. Discret ionaq powers niay 
not be controlled by ~ n a l ~ d a m u s .  Ilrrrris I , .  B o a r d  o J Ed~tc t r t  lo tl,  S I L ~ T ~ ~ .  

. ldmitting the facts alleged in the complaint in the preient action, 
which we must do in testing the sufficiency of a complaint challcngctl by 
demurrer, I n s .  C'o. c. NcCrazr:,  215 S. C.. 105, 1 S. E .  (2tl)) 369; I l 'hi le 
u .  C o m r s .  of J o h n s f o n  C o u ~ ~ t y ,  s ~ i p r t t ,  and numerous cther cases, does the 
plaintiff hare  a clear legal right to denland of defendants as, and consti- 
tuting the Board of Cosmetic -1rt Exanlillcrs the i,i3uaace to her of a 
certificate of registration as a registered cosmetologist 7 I f  so, arc tle- 
fendants under legal duty to issue i t ?  The answer to each question is 
"Yes." 
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The Act to regulate the practice of cosmetic art  in the State of North 
Carolina, Public Laws 1933, chapter 179, section 13, as amended by 
section 2, chapter 54 of Public Laws 1935, create? a board to be k11om1 as 
a State Board of Cosmetic Ar t  Examiners to consist of three members 
to be appointed by the Governor. Section 20 of the 1933 Act, pertinent 
to case in hand, prescribes that  "The procedure for the registration of 
present practitioners of cosmetic ar t  shall be as follows: ( a )  Every per- 
son v-ho has bee11 practicing cosmetic ar t  in Xorth Carolina and who is 
practicing such ar t  a t  the time of the effective date of this act upon 
making an  affidavit to that effect, and complying with the provisions of 
this Act as to physical fitness. and upon paying the required fee to the 
Board of C'osmetic Art  Examiners shall be issued a certificate of regie- 
tration as a registered cosmetologist." The provisions of this section are 
arailable only upon applications filed prior to 1 January ,  1942. Public 
Laws 1941, chapter 235, section 3. 

Manifestly, it  v a s  the intention of the Legislature to prescribe a 
method by which those persons, who vere  then engaged in the practice of 
cosmetic art, might obtain certificates of registration for continuing in 
such practice without meeting the qualifications prescribed for those who 
thereafter enter. As to a person of former class, it must be made to 
appear to the Board of Cosmetic -1rt Examiners before a certificate of 
registration will issue that  such person ( 1 )  has heen practicing cosmetic 
a r t  in Xor th  Carolina, and n-as so engaged a t  the time of the effecti~e 
date of the - k t ,  and ( 2 )  has complied with the provisions of the Act as to 
physical fitness, and ( 3 )  has paid the required fee to the Board. When 
these three facts esist the language of the Act is that  such person "shall 
be issued a certificate of registration as a regiitered cosmetologist.'' The 
word ('shall" as here used is mandatory, Rnfflc 1%.  Rocky M o u n t ,  156 
N. C., 329, 72 S. E., 354; Dnz3ic 2%. Ronrtl o f  Edirrtrfion, 186 N. C.. 227, 
119 S. E.. 372, and no discretion lie. in the Board of Co~met ic  -1rt 
Examiners. H o w v e r ,  of necessity, such Roartl must find the facts with 
respect to these requirements. 

,ipplging these principles to the facts alleged in the complaint in hantl. 
which are admitted by the demurrer, thtl existence of each r-ential fact 
is alleged. Therefore, the complaint is not subject to demurrer. S e r e r -  
theless, defendants may h , ~  ansv er challenge existence of such facts. 
.\i to parties, the rrcortl fails to shon joindrr as clefendantq the indi- 

ridualc compocing the Board of Cosmetic A1rt Examiner.. EIence. the 
portion of demurrer relating thereto is not considered. 

The judgment below is 
Reversed. 
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SMITH v. BOTTLING Co. 

LEXIE SMITH V. CAPITAL COCA-COLA BOT'CLISG COJIPBXT. 

(Filed 15 April, 1942.) 

1. Appeal and Error g 3% 
Where the Supreme Court is evenly divided in opinion, one Justice not 

sitting, as  to whether error was committed in refusing defendant's motion 
for judgment as  of nonsuit and its prayer for a directed verdict, the 
rulings of the lower court will be permitted to stand without becoming 
precedents. 

2. Evidence 8 42f- 
Where the material allegations of the complaint are denied in the an- 

swer, the admission of the complaint in evidence in error entitling defend- 
ant  to a new trial. 

3. Appeal and Error 8 22- 
When the case on appeal has been settled by agreement, it is subject to 

correction only in a like manner. 

4. Same- 
The transcript in~ports  verity, and the Supreme Court is bound thereby. 

APPEAL by  defendant  f r o m  l ' h o m p s o n ,  J., a t  N o ~ e m b e r  Term,  1941, of 
WAKE. 

Civil action by  ul t imate consunlw to recover of manufac ture r  or bot- 
tler damages resulting f r o m  dr ink ing  bottled bererage containing noxious 
substance. 

O n  4 March,  1938, the  plaintiff purchased f rom a retail  merchant  i n  
Var ina ,  N. C., a bottle of Coca-Cola which had treen manufactured or  
bottled a n d  placed on  the  marke t  by the defendant. T h e  plaintiff testi- 
fied t h a t  upon  drinking the Coca-Cola he became violently ill and suf-  
fered f r o m  burns in his  mouth  and throat.  I t  is alleged t h a t  the Coca- 
Cola contained sodium carbonate, a deleterious substance. 

I t  is recited i n  the agreed statenlent of case on appeal  tha t  the plaintiff 
offered i n  evidence, "the summons i n  this action, dated 13 June ,  1935, 
and  the complaint filed on the same day." Objection by defendant ;  
overruled ; exception. 

A t  the  close of plaintiff's evidence, the defendant morcd f o r  judgment 
of nonsuit, which mas overruled, and prayed for  a directed verdict, which 
mas denied. T h e  defendant offered n o  evidence. 

Verdict and  judgment fo r  plaintiff, f rom which the defendant appeals, 
assigning errors. 

Doug las s  cP. Douglatss rc~ld Joiyner & 1-trrborough for p la in t i f f ,  appel lee .  
A. J .  F l e f c h e r ,  F r o n k l i n  T .  Di ip ree .  ,Jr., and  E h r i n g h o u s  & Ehrin .9-  

h a u s  for  d e f e n d a n f ,  appe l lan t .  
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STACY, C. J. One member of the Court, Schenck, J., not sitting, and 
the remaining six being evenly divided in opinion whether error appears 
in respect of the motion to nonsuit and the prayer for a dirrcted verdict, 
these rulings are permitted to stand, accordant with the usual practice 
in such cases, without becoming precedents, and hence no recital of tlic 
evidence is deemed appropriate. Cole 7.. R. R., 211 K. C., 591, 191 
S. E., 353. 

There was error, hen-ever, in permitting the plaintiff to offer his com- 
plaint in eridence which entitles the defendant to a new trial. L u p t o i ~  
7'. D a y ,  211 N. C., 443, 190 S. E., 722. The material allegations of the 
complaint mere denied in the answer, and its admission in evidence was 
an  inadvertence. 

Plaintiff suggests an amendment to the record in this respect, pointing 
out that error seems apparent-the date of the summons patently so- 
and motion is lodged to this effect. The case having been settled by 
agreement is subject to correction only in like manner. Gorhtrm I > .  Ins .  
Co., 215 N. C., 195, 1 S. E. (2d) ,  569. The transcript inlports verity, 
and we are bound by it. 5'. I - .  D c c ,  214 K. C., 509, 199 S. E., 730. 

The result is another hearing. 
New trial. 

CIIARLES D. SASGER.  JR.. TRL STFE. v. ROBERT LEE GATTIS. 

(Filed 1-7 April. 1942.) 

Evidence which is merely cumulative or corroborative of the eridente 
offered by the party at the trinl is incnffirient to invoke the diicretionarg 
power of the court to order a nex trial for nrwly tliscovrred cvitlc.ncc. and 
the grxnting of the motion will Iw hrltl for error. 

APPEAL hy plaintiff from f'cirr, .7..  at Fehruary Term, 1942, of TAI,L.  
Civil action by trustee in bankruptcy to remore cloud on title to lands 

belonging to the bankrupt. 
1-pon dcnial of title. thc action \!as conrertctl into on? of ejectment, 

the case depending on an alleged mibtake in the drafting of a dced in 
1916 to the locus  i n  quo.  

The jury anwered in favor of thr plaintiff. 
During the term ant1 brfore judgment. the defendant made application 

for a n m  trial on the ground of newly discovered eritlence. The motion 
was alloved. and plaintiff appeals. 

1.1'. ('. Horris. Jr., for p l a i n t i f f ,  a p p c l l n n f .  
,Tohn 1.1'. H i n s d n l c  f o r  d e f p n d ( l n f ,  appr l l rc .  
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STACY, C. J. The only question for decision is ~ rhe the r  the applicant 
for new tr ial  on the ground of newly discovered evidence has made suffi- 
cient showing to invoke a discretionary ruling in hi,3 behalf. The record 
suggests a negative answer. Bzllloclc a. W i l l i a m s ,  213 N. C., 320, 105 
S. E., 791; C r a n e  v. Carszuell, 204 N.  (1.) 571, 169 S. E., 160. 

The '(newly discovered evidence" fails to go to the heart of the case, 
to wit, the alleged mistake in  drafting the deed of 22 June,  1916. I t  
seems to be merely cumulative or corroborative of the evidence offered 
by the defendant a t  the trial. This was insufficient to invoke the aid of 
the court. S t i l l e y  v. P l a n i n g  X i l l s ,  161 N. C., 517, 77 S. E., 760. The 
order granting a new trial will be stricken out. 

Error.  

RALEIGH BUILDING CORPORATION v. P. B. RODGERS. 

(Filed 13 April, 1942.) 

Subscription 9 S 

Defendant's subscription to stock in plaintiff ('orporntion was condi- 
tioned upon the subscription by others of a stated number of shares. Held:  
In the absence of evidence that the stated number of shares had been 
subscribed prior to the institution of the action, or that defendant, nt the 
time he made payments on his subscription, had knowledge of the fact 
that the specified number of shares had not been subscribed, defendant's 
motion for judgment as of nonsuit is properly granted. 

APPEAL by plaintiff from Carr, J., a t  J anua ry  Term, 1942, of WAKE. 
Civil action to recover upon conditional stock subscription. 
Upon plaintiff resting its case motion for judgment as of nonsuit was 

allowed. Plaintiff appeals to Suprem~: Court and assigns error. 

Paul F. Smith for  p la in t i f f ,  appe l lan t .  
B r i g g s  & W e s t  for d e f e n d a n t ,  appel lee .  

PER CURIAM. Upon the trial below evidence fix plaintiff tended to 
show that  the number of shares to be wbscribcd, upon which defendant's 
subscription mas conditioned, had not been subsclibed either when the 
corporation was organized in 1931, or on the date of the institution of 
this action. And on argument here counsel for pltlintiff states that  it is 
not contended that defendant, when in 1931 he made six payments on his 
subscription, had knowledge of the fact that the total subscription for 
stock was less than the specified number of shares. 

I n  the light of these facts, the judgment below is 
Affirmed. 
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JOSEPH B. CHESHIRE, JR., TBUSTEE UNDER THE WILL OF LAURA F. 
COSBY, V. FIRST PRESBYTERIAN CHURCH OF RALEIGH ; PRESBY- 
TERIAN ORPHANS' HOXE A N D  EDWIN F. HARTSHORS, ADMINIS- 
TRATOR O F  B. H. COSBY. 

(Filed 29 April, 1942.) 

1. Reference 5 3--Allegations setting u p  defense t h a t  plaintiff is without 
legal capacity t o  maintain action is plea i n  bar. 

Plaintiff instituted this action to obtain approral of the court of his 
final account as  trustee. The administrator of a deceased beneficiary filed 
answer alleging that plaintiff mas a successor trustee appointed by the 
clerk, and that the appointment was void for want of power in the clerk 
to make the appointment. Held: The answer set up a plea in bar of 
plaintiff's right to proceed with his action, and therefore it  was error for 
the court to order a compulsory reference prior to the determination of 
the plea in bar. 

2. Trusts 5 1 G P a r t y  having interest i n  proper accounting of t rus t  estate 
may insist t h a t  estate be settled by duly appointed trustee. 

Plaintiff instituted this action to obtain approval of the court of his 
final account as  trustee. The administrator of a deceased beneficiary, who 
was entitled under the trust to the income from the estate for life, filed 
answer allegilig that his intestate had not been paid all that mas due him 
from the estate, and further, that plaintiff is without legxl capacity to 
maintairi tlie action. Held:  Although the administrator had no intereat in 
the corpus of the estate or in the final closing of the estate, he had stand- 
ing in court to determine whether any part of the income due his intestate 
had not been paid, and therefore he could set up the plea in bar. 

3. Trusts 5 2- 
Where the trustee appointed by will to administer an active trust dies, 

the clerk of the Superior Court is without authority to appoint a successor, 
since the clerk has no authority to administer an equity unless empowered 
to do so by statute, and C. S., 4023, authorizes the clerk to appoint a suc- 
cessor trustee only when the former trustee resigns, and C. S., 2583, is not 
applicable to an active trust. 

4. Same--In proper instances court may validate appointment of trustee by 
clerk. 

Upon the death of the trustee of an active trust created by will, tlie 
clerk of tlie Superior Court, in a special proceeding in which all belie- 
ficiaries of the trust were made parties, appointed a successor trustee a t  
the instance of the ultimate beneficiaries. The successor trustee handled 
the trust for a number of years, making annual reports, and thereafter 
instituted this action secki~lg approvnl of his final account and his dis- 
charge. The administrator of a deceased beneficiary filed answer setting 
up that the clerk had no authority to appoint plaintiff trustee, and that 
plaintiff was without legal capacity to sue. Held: 811 parties in interest 
being before the court, the court need not dismiss the action, but may, in 
the exercise of its equitable jurisdiction, validate plaintiff's appointment 
niolc pro tunc,  and order a compulsory reference of plaintiff's account. 
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APPEAL by defendant Hartshorn, Administrator, from Carr ,  J., a t  
January  Term, 1942, of WAKE. Erro r  and remanded. 

P a u l  F. S m i t h  for plaintif f ,  appellee. 
J a m e s  I.  Mason  for defendant ,  appellant.  

DEVIN, J. This case was here at  Fall Term, 1941, and is reported in 
220 N. C., 393. On that  appeal i t  was held thai; the demurrer, inter- 
posed by the defendant Hartshorn on the ground of the incapacity of 
plaintiff to sue and the absence of proper parties plaintiff, could not be 
sustained for the reason that  the defects alleged did not appear on the 
face of the complaint. This defendant has now answered setting out the 
facts upon which these pleas are based, and the plaintiff has replied. 
The following pertinent facts appear from these pleadings. 

Laura F. Cosby died in 1919, leaving a last will and testament wherein 
her executor was directed, after the payment of all debts, to convert the 
property remaining into money and hold and inres~t the same in interest 
bearing securities and pay the income to her brother, B. H. Cosby, during 
his natural life. After the death of B. H. Cosby the corpus of the fund 
was directed to be paid over to the Barium Springs Orphanage and the 
First  Presbyterian Church of Raleigh for certain charitable purposes. 
W. N. Jones was named executor. I n  accord with the provisions of the 
will, W. N. Jones as executor collected the assets, paid the debts of the 
estate, invested the remainder, and in 1920 filed what he denominated 
a final account, wherein it was stated that the cash and securities, 
amounting to about eight thousand dollars, were "turned over to W. S. 
Jones, Trustee, under the will of Laura F. Cosby " W. N. Jones filed 
a number of accounts showing the investment and handling of the fund. 

I n  1928 W. N. Jones died and his executrix instituted a special proceed- 
ing before the clerk relative to this trust estate, to which proceeding the 
record shows B. H. Cosby was made party. I n  this proceeding the clerk 
made an  order that William Bailey Jones be appointed trustee under the 
will of Laura F. Cosby to succeed W. N. Jones. William Bailey Jones 
filed two accounts of receipts, disbursements and investments of the fund, 
which were examined and approved by the clerk. I n  1932 William 
Bailey Jones died, and thereafter another special proceeding was insti- 
tuted to which B. H. Cosby was made party. I1 this proceeding the 
clerk, in 1933, made an order appointing the plaintiff Joseph B. Cheshir~ ,  
Jr . ,  trustee under the will of Laura F .  Cosby, to succeed William Bailey 
Jones. I t  was alleged that plaintiff's appointment was made at the 
request of the ultimate beneficiaries, and that purriuant to this appoint- 
ment the plaintiff undertook the handling, investment and reinvestment 
of the fund, paying the income derived therefrom to B. H. Cosby until 
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his death. The plaintiff made seven annual returns which were ap- 
proved without objection. 

On 14 November, 1940, B. H. Cosby died and the defendant Hartshorn 
qualified as administrator of his estate. Questions having arisen between 
the defendant administrator and the plaintiff relative to the plaintiff's 
dealings with this fund and the amount of income properly receivable 
by defendant's intestate, this action was instituted by the plaintiff for the 
purpose of obtaining the instructions of the court as to the settlement 
of the trust estate. The ultimate beneficiaries were made narties and 
answered admitting the allegations of the petition. 

The defendant administrator in his answer alleged that  under the facts 
set forth the clerk of the Superior Court had no power to appoint a 
trustee to exercise the trust set up  in the will of Laura F. Cosby, and 
that  the purported appointment of the plaintiff was void ; that  while the 
statute conferred upon the clerk power to appoint an administrator c, f .  a. 
this was never done, and that  this action by plaintiff Cheshire, claiming 
to sue as trustee under the will, cannot be maintained for the reason that 
there is a defect of parties plaintiff, and that  the plaintiff has no legal 
capacity to sue. This answering defendant further alleged that  his intes- 
tate did not receive the amount of income from the fund to which he was 
entitled, and denied the correctness of the plaintiff's accounts. 

Upon examination of the pleadings, without determining defendant's 
pleas in bar, the court below made an  order of reference, to which defend- 
ant  Hartshorn in apt  time excepted. The defendant assigns error in the 
ruling of the court for  that  pleas in bar had been set up in his answer, 
and that the court declined to rule thereon before making the order of 
reference. -1s the defendant's answer set uu a defense which must be 
considered a plea in bar of plaintiff's right to proceed with his action, 
the defendant was entitled to hare  the court rule thereon before refer- 
ring the entire case to a referee. Preister ?;. Trust Co., 211 S. C., 51, 
158 S. E., 622; Bank v. Ecans, 191 N. C., 535, 132 S. E., 563. 

I t  is apparent that  defendant as administrator of B. H. Cosby, who 
was only entitled to receive during his life the income from the trust 
fund set up  in the will, has no interest in the corpus  of the fund or in 
the final closing of the trust estate, except to determine whether any part 
of the income therefrom due his intestate was not paid, and if so to collect 
the same as aqsets of the estate of B. H. Cosbp. I n  that  respect only 
is he interested in the settlement of the trust. However, the defendant's 
claim set forth in his answer that his intestate had not been paid all that 
was due him gires him standing in court, and requires that  the fund be 
properly settled by some responsible authority, and that  an action for 
that  purpose should be by one having legal capacity to sue. H e  thus 
properly presents for determination the question whether the clerk of the 
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Superior Court had the power to make the appointment of the plaintiff 
as trustee under the will of Laura F. Cosby. 

The supervision of trust estates peculiarly invokes the equitable juris- 
diction of the courts, and where a trust has been created and for some 
cause there is no person to execute the trust and carry out its purposes, 
i t  then becomes the province of a court of equity to appoint a trustee. 
1 Scott on Trusts, sec. 108; 3 Bogert Trusts & Trustees, sec. 532. I t  is 
also well settled in Kor th  Carolina that  the clerk of the Superior Court 
is not vested with power affirmatively to administer an  equity, except in 
those cases where i t  is specially conferred by statute. High v. Pearce, 
220 N. C., 266; I n  re Estate  of Smiflz, 200 N .  C., 272, 156 S. E., 494; 
Clark v. Peebles, 120 N.  C., 31, 26 S. E., 924. H e  has no inherent power 
in the exercise of equitable jurisdiction to appoint a trustee. The power 
to appoint a trustee given the clerk by C. S., 4023, is limited to cases 
where the former trustee has resigned, and the provisions of C. S., 2583, 
may not be held applicable to an  ac t iw express trust such as that  created 
under the will of Laura F. Cosby. 1 1 1  re Estate  of Smith, supra. We 
find no statute which would authorize the clerk to make the appointment 
of a trustee under the circumstances of this case. I t  would seem there- 
fore that  the appointment of the plaintiff to administer the trust thus 
created was a matter for the superior Court in the exercise of its equita- 
ble jurisdiction, and beyond the power of the clerk. 

But  i t  does not follow that  the  lai in tiff should be treated as an  inter- 
meddler. H i s  appointment was made a t  the request of the ultimate 
beneficiaries in a proceeding to which defendant's intestate and all other 
beneficiaries under the will were made parties. Pursuant to that  ap- 
pointment, presumed to be in all respects valid, he has handled the trust 
estate for eight years, making annual returns of his dealings therewith 
without question. 

Since the appointment of a trustee was a matter for the Superior 
Court in term, and since all the parties are now before the court, and 
the subject matter of the action involves the supervision of a trust estate, 
the appointment of a trustee, and the closing of the trust, we see no 
reason why the Superior Court of Wake County in the exercise of its 
rquitable jurisdiction may not now, rwnc pro f u n c ,  validate and give 
power to the previous appointment of the clerk, and authorize the scttle- 
ment and closing of the trust in accord with the expressed will of Laura 
F. Cosby. Roscmnn I* .  Xosrmnn,  127 X. C., 494, 37 5. E., 518; C'otl!~ 

7'. H o c e y ,  219 S. C., 369, 14  S. E. (Zd), 30 ;  Pei-r:] v. Bassenger, 219 
N.  C., 838, 15 S. E. (Zd), 365. This would leave open only the matter 
of accounting between defendant's intestate and the trustee, for which a 
reference would seem to he proper. If this be not done, then this action 

A A 

would have to stand dismissed. 
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Defendant's motion to strike plaintiff's fu r ther  reply was properly 
denied. T h e  cause is remanded to the  Superior  Cour t  fo r  proceeding not 
inconsistent wi th  this opinion. 

E r r o r  and  remanded. 

STATE v. CARRIE JIAE RICHARDSOX. 

(Filed 29 April, 1942.) 

Homicide § 39--Sentence for involuntary manslaughter is not limited to 
two years imprisonment. 

The provision of C. S., 4201, a s  amended by ch. 249, Public Laws 1933, 
that the punichmrut for involuntary manslaughter shall he in the discre- 
tion of the court and that the defendant may be fined or imprisoned, or 
both, prescribes a "specific punishment," and therefore C. S., 4172, which 
limits the sentence for a felony for  ~ ~ h i c l i  no specific punishment is pre- 
scribed by statute, to two years imprisonment is. not applicable, and a 
sentence of imprisonment in the State Prison for a term of seven years 
upon defendant's plea of guilty of involuntary manslaughter will be up- 
held, the punishment being in the sound discretion of the trial court, 
limited only by the prohibition against cruel and unusual punishment. 
Constitution of North Carolina, Art. I, sec. 14. 

APPEAL by defendant f rom T h o m p s o n ,  J., a t  October Term, 1941. of 
FRANKLIN. 

Criminal  prosecution upon a n  indictment charging the defendant with 
the  felonious slaying of one Gladys Ruf in .  T h e  defendant, through her  
attorneys, tendered a plea of gui l ty  of involuntary manslaughter,  which 
plea was accepted by  the  State. 

J u d g m e n t :  Imprisonment  i n  the S ta te  Pr i son  for  a term of bevel1 
years. T h e  defendant appeals and assigns error. 

Af forney -Genera l  J f c l l l u l l nn  nnd d s s i s f n n t  Attorneys-General Brzlfon 
and  P a t t o n  for the  S ta te .  

Yarborozlgh & Ynrborough  for d c f e n d n n f .  

D E N N ~ ,  J. T h e  only exception is to the judgment of the court. Tlrc 
defendant contends tha t  upon a plea of gui l ty  of involuntary man- 
slaughter,  which plea was accepted by the State ,  the court was without 
authori ty  to  impose a n y  judgment in  esceai of two gears  imprisonmel~t  
i n  the S ta te  Prison,  the  offense of involuntary manslaughtrr  not being 
a n  infamous crime, thercfore the wntence of imprisonment f o r  seven 
years i n  the  S ta te  Pr i son  is un la~vfu l .  
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I s  a provision in a criminal statute "that the punishment shall be in 
the discretion of the Court and the deftlndant may be fined or imprisoned 
or both," the prescribing of a ."specific punishment7' within the meaning 
of section 4172 of the Consolidated Statutes of North Carolina? The 
answer is i n  the affirmative. S. v. R i p p y ,  127 N. C., 516, 37 S. E., 148 ; 
AS. v. Xwindell, 189 N. C., 151, 126 S. E., 417. 

I n  the case of S. c. Dzmn, 208 N. C'., 333, 180 (3. E., 708, this Court 
passed upon the proviso added to C. S., 4201, of S o r t h  Carolina, by 
chapter 249, Public Laws of 1933. I n  answer to :he question: "Is the 
crime of involuntary manslaughter, as contained in the proviso of C. S., 
4201, of the 1933 supplement to the North Carolina Code of 1931, a 
misdemeanor or a felony," Justice Brogden said:  'The second question 
of law involves the amendment to C. S., 4201, of the Code of 1931. Said 
section, before the enactment of chapter 249 of the Laws of 1933, read 
as follows: 'If any person shall commit the crime of manslaughter he 
shall be punished by imprisonment in the county jail or State Prison 
for not less than four months nor more than twenty years.' Thereafter, 
on 10 April, 1933, the General Assembly enacted chapter 249, Public 
Laws of 1933, in the following words : 'Section I. That  section 4201 of 
Consolidated Statutes be and the same is hereby amended by adding a 
sentence to said section as follows: "Provided, however, that in cases of 
involuntary manslaughter, punishment shall be in the discretion of tllc 
court, and the defendant may be fined or imprisol~ed, or both." ' The 
defendant contends that  the proviso added by the Legislature was de- 
signed to make involuntary manslaughter a misdemeanor instead of a 
felony, and that, therefore, the recorder7s court of Richmond County had 
jurisdiction, and hence no indictment could lie in the Superior Court. 
This contention, however, cannot be maintained for two reasons: First ,  
it  does not appear from the record that  there is an,y recorder's court in 
Richmond County, or that  such court had exclusive jurisdiction of mis- 
demeanors. Second, the proviso did not purport to create a new crime, 
to wit, that  of involuntary manslaughtcar. Chapter 249 states in plain 
English that  i t  is designed as an amendment to C. S., 4201. Discussing 
the function of a proviso'in S u p p l y  Co. 21. Eastern S tar  Borne, 163 N. C., 
513, 79 S. E., 964, the Court declared: ' I t  has long been held that  if a 
proviso in a statute be directly contrary to the purview of the statute, the 
proviso is good and not the purview, because the proviso speaks the later 
intention of the Legislature.' I t  is not thought that by enacting the 
proviso the Legislature intended to repeal the manslaughter statute and 
to set up in its stead involuntary manslaughter as a misdemeanor. 
Indeed, the Court is of opinion, and so holds, that  the proviso was 
intended and designed to mitigate the punishment in cases of involuntary 
manslaughter, and to commit such punishment to the sound discretion of 
the trial judge." 
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W e  hold t h a t  the  court below had  the  authori ty  to  impose the  sentence 
entered pursuant  to  sec. 4201 of the  Consolidated Statutes  of N o r t h  
Carolina, as  amended by chapter  249, Publ ic  Laws of 1933, and t h a t  
under  the provisions of th i s  s ta tute  the  question of punishment is left to  
the  sound discretion of the  court,  l imited only by  the  prohibition against 
cruel o r  unusual  punishment i n  our  Constitution, Art .  I, sec. 14. S. v. 
Swindell,  supra. 

T h e  judgment of the  court below is 
Affirmed. 

RALPH THREATT, sr HIS NEXT FRIESD. A. R. THREATT, ET AL., v. RAIL- 
WAY EXPRESS AGER'CY, INC. 

(Filed 29 April, 1942.) 

1. Automobiles § & 

The drivers of vehicles along a city street are under mutual and recip- 
rocal duty to exercise reasonable care under the circumstances arising 
from the exigencies of traffic. 

2. Automobiles 8s Od, 18a, 18c-Evidence held insufficient to support re- 
covery by cyclist struck while standing in street astride bicycle. 

Defendant's driver was operating a tractor truck consisting a t  the time 
of chassis and cab without trailer. On the rear were dual wheels, the 
outside tire of which projected beyond the line of travel of the front 
wheel, unprotected by fender. Plaintiff was standing in the street astride 
his bicycle waiting an opportunity to proceed with the traffic after the 
traffic light had turned green. Plaintiff testifled to the effect that he was 
standing 3, 4 or 5 feet from the curb. waiting for the tractor, which was 
traveling very slowly, to pass him. The outside rear wheel of the tractor 
struck plaintiff's foot. The driver testifled that he did not see anyone in 
the street when he passed the locus. and that when he backed the truck 
off plaintiff's foot the outside wheel mas 6 feet 8 inches from the curb. 
H e l d :  In the absence of evidence raising more than mere speculation 
whether the driver could have seen plaintiff's precarious position before 
the rear wheel struck him, defendant's motion to nonsuit should have been 
granted, if not upon the issue of negligence, then upon the issue of con- 
tributory negligence. 

3. Negligence § la- 
Negligence is  doing other than, or failing ta do, what R reasonably pru- 

dent person, similarly situated, would have done. 

APPEAL by  defendant f rom Blacksfork,  Specinl Judge,  a t  November 
Special Term,  1941, of MECKLENBURG. 

Civil action t o  recover damages for  personal injur ies  sustained by  
plaintiff when his left foot was caught under the r e a r  wheel of defend- 
ant's t ruck on a public street i n  t h e  city of Charlotte. 
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Plaintiff was injured on 16 October, 1840. H e  was then 19  years of 
age and employed by the Western Union Telegraph Company as a mes- 
senger. H e  came out of the telegraph office on Eas t  Third Street on his 
way to lunch, got his bicycle which n a s  parked in the rack in front of 
the office door, turned it around in the direction of Tryon Street which 
was some distance away, stopped for the red light to turn, and he says, 
"I waited for traffic to get on by and this truck, Railway Express truck, 
was coming from behind. I t  never did come to a :,tandstill, i t  proceeded 
slowly, and I was waiting for it to get on by and the rear wheel struck 
m y  left foot, as I was standing there na i t ing  for the traffic to proceed so 
[ could go on. (Cross-examination) I was standing about 3 or 4 f w t  
from the curb. . . . I was approxinlately this distance (indicating about 
5 feet) from the curb.'' 

The right rear t i re of defendant's tractor, consisting of chassis and 
vab-it did not have trailer attached a t  the time-which struck the plain- 
tiff's foot mas on the outer dual wheel. I t  p ro j~c ted  beyond the line 
of travel of the front wheel, and was unprotected by  fender. 

The  driver of the chassis and cab testified that  he stopped for the red 
light, with two cars standing in front  of h im;  that  the plaintiff had not 
entered the street when his cab passed the bicycle rack. "There was not 
anyone in the street i n  front  of the Western Union door where that rack 
is when I passed the rack and came to a stop. . . . When I started up I 
caught his foot. . . . I stopped and looked back through my back glass. 
. . . I backed the truck off his foot. . . . I asked him how he got under 
the truck. H e  said he didn't know. . . . I t  measured 6 feet 8 inches 
from the curb to the outside of the dual wheel tire, the right hand rear 
tire, the one that  caught the boy. . . . The bicycle rack was behind the 
truck when I got out." 

The defendant moved for judgment of nonsuit a t  the close of plaintiff's 
evidence and again a t  the close of all the evidence. Overruled; excep- 
tion. 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury and answered in favor of the plaintiff. From 
judgment on the verdict, the defendant appeals, assigning errors. 

W .  'C7ance H o u w d  and  P a u l  R. E r r i n  for p l a i n t i f ,  appellee. 
Cansler  & Cansler  for de fendan t ,  appellant.  

STACY, C. J. The question before us is the sufficiency of the evidence 
to carry the case to the jury. The record suggests that  the demurrer to 
the evidence should be sustained, if not upon the principal issue of lia- 
bility, then upon the ground of contributory negligence. S w a i n e y  v. 
T e n  Co., 202 N .  C., 272, 162 S. E., 557; Mil ler  v. Hol land ,  196 N.  C., 
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739, 147 S. E., 8. C f .  W o o f e n  V .  S m i t h ,  215 X. C., 48, 200 S. E., 921; 
IIood v.  Bottling Co., 192 N. C., 837, 135 S. E., 609. Both the driver 
of the truck and the plaintiff were charged with the mutual and recip- 
rocal duty to exercise reasonable care under the circumstances arising 
from the exigencies of traffic in the street. Xoore  .c. R. R. ,  201 S. C., 2G, 
158 S. E., 556. 

The allegation of negligence is, that the defendant drove its truck too 
near the plaintiff as he was standing in the street waiting for the traffic 
to pass or for the light to turn. The evidence could hardly be said to 
support the allegation. The defendant negatives any negligence, and the 
plaintiff makes out a case of contributory negligence. T u n  Dyke  1 3 .  

Atlant ic  Greyhound Corp.,  218 N .  C., 283, 10 S. E. (2d) ,  727; Turt  
v. R. R., 202 5. C., 52, 161 S. E., 720. 

The plaintiff says the truck was moring "slowly, very slowly." H e  
must hare  known, then, that  he was close, very close, to it. But  whether 
the truck was standing still or moving slowly when plaintiff came into 
the street with his bicycle, the jury  was left to speculate on whether the 
driver of the truck could see the precarious position of the plaintiff before 
the rear wheel struck him. Rountree 1 . .  Fountain,  203 X. C., 381, 166 
S. E., 329. Without this, the case must fail. X i l l s  v. Moore, 219 F. C., 
25, 12 S. E. (2d),  661. I t  is not enough that  the driver of the truck 
saw the plaintiff i n  the street. EIe must have appreciated the danger 
in time to have avoided the in jury  in the exercise of reasonable prevision. 
Wellons v. Sherrin,  219 N.  C., 476, 14  S. E. ( 2 4 ,  126. Xegligence is 
doing other than, or failing to do, what a reasonably prudent person, 
similarly situated, would have done. Cole z.. R. R., 211 N. C., 591, 191 
S. E., 353; Diamond v. Seruice Stores, 211 N .  C., 632, 191 S. E., 358. 

A careful perusal of the record engenders the conclusion that  it is 
insufficient to support a recovery. The motion for judgment as in case 
of nonsuit should have been allowed. C. S., 567. 

Reversed. 

STATE v. ED. ISLET. 

(Filed 29 April, 1942.) 

1. Rape 3 Sc-Paternity of prosecutrix' child is not in issue in prosecution 
for carnally knowing female child between ages of 12 and 16. 

When prosecutrix testifies that defendant is the father of her child, but 
upon her own testimon~ the child could not have been conceived until after 
her 16th birthday, whether the State is entitled to exhibit the child to the 
jury in a prosecution of defendant for carnally knowing prosecutrix when 
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she was between the ages of 12 and 16, even for the purpose of corroborat- 
ing her testimony a s  to illicit relations with defendant over a long period 
of time, or to impeach his denial of ever having had illicit relations with 
her, qucere. 

2. Rape § -In prosecution for carnally knowing female between ages of 
12 and 16, instruction failing to specify maximurn age is error. 

In  a prosecution for carnally knowing a female child over the age of 
12 arid under the age of 16, a n  instruction specifying the minimum age of 
12, but inadvertently failing to specify the maximum age of 16, must be 
held for  reversible error, especially when the State's evidence telldb to 
show a continuance of the illicit relations after prosecutrix passed her 
16th birthday, notwithstanding that in other portlons of the charge ex- 
plaining the abstract law, the court gives correct instructio~is on this aspect 
of the case. 

3. Criminal Law 8 81c- 

An erroneous il~struction upon a material aspect of the case is not cured 
by the fact that in other portions of the charge the law is correctly stated. 

APPEAL by defendant  f r o m  A r m s f r o n g ,  J., a t  December Term, 1941, of 
ROCKINOHAM. N e w  trial.  

Attorney-General 41 cMullan and Assis f a n  f A ftorneys-General B r u t o n  
and P a t t o n  for the State .  

S h a r p  & S h a r p  for defrndant ,  appelltrn f. 

SEAWELL, J. T h e  defendant  was indicted and  convicted upon  a 
charge of carnal ly knowing and  abusing X a r y  Lee Lucas, a female child 
over the  age of twelve and  under  the age of sixteen. 

Upon the  t r i a l  of this  case the  S ta te  was perni i t te~i ,  over the objection 
of the defendant, t o  exhibit to  the j u r y  the child of the  prosecuting 
witness, of which she h a d  testified t h e  defendant was the  father .  Whether  
this was competent i n  a case of this kind, and  upon the evidence before 
the court, m a y  be seriously questioned. I n  our  ju r~sd ic t ion ,  as  i n  most 
others, i t  is competent i n  bastardy cases where the issue is paternity, but 
t h a t  is  not  the issue here. T h e  prosecuting witness detailed a s tory of 
ill icit  intercourse lasting through a considerable period. Under  her  
testimony the child could not h a r e  been conceived un t i l  af ter  she had  
become sixteen years of age. T h e  S ta te  contends that  i t  is a t  least cor- 
roborative of the fact  of illicit relations, which is, i n  tu rn ,  corroborative 
of the  prosecuting witness as  to earlier relations, and  t h a t  i t  also im- 
peaches t h e  defendant, who denied a n y  5uch relat iors  a t  a n y  t i m e ;  and  
tha t  i t  therefore cannot he excluded under  a general objection. S. z.. 
Corriher ,  196  h'. C.. 397, 145 S. E., 773: 8. 2'. H a w k i n s ,  214 N. C., 326, 
199 S. E., 284. I t  is questionable whether i t  is corroborative a t  all  of 
the  pr ior  act of carnal  knowledge upon which conviction depends, o r  
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whether such contradiction of defendant as it might afford is not merely 
collateral. I t  is retrospective, the connection is remote, the p r o b a t i ~ e  
value a t  least none too apparent, and the danger to an unbiased consid- 
eration of the case appreciable. But, as the incident may not recur on 
a new trial, we refrain from passing upon it a t  this time. 

I n  discharging the duties resting upon him under C. S., 564, the able 
presiding judge inadvertently instructed the jury as follows: "So, the 
Court instructs you, Gentlemen of the Ju ry ,  that if the State of North 
Carolina has satisfied you from evidence and beyond a reasonable doubt 
that  on or about the 1st day of October, 1939, that  the defendant, Ed.  
Isley, had sexual intercourse with the prosecuting witness, Mary Lee 
Lucas, as the Court has defined sexual intercourse to be, and further find 
from the evidence and beyond a reasonable doubt that  a t  the time the 
defendant had sexual intercourse with her, if you do find beyond a rea- 
sonable doubt that  he had sexual intercourse with her, that  she was over 
1 2  years of age, and further find from the evidence and beyond a reason- 
able doubt that  a t  the time she had sexual intercourse with the defendant, 
if you find from the evidence and beyond a reasonable doubt that  he had 
sexual intercourse with her, that  she had never before had sexual inter- 
course with any other person, then he would be guilty as charged in this 
bill of indictment, and i t  would be your duty to return a verdict of 
guilty." 

This, taken literally and applied to the evidence, mould be tantamount 
to an instruction to convict. since it omitted reference to the maximum 
age limit, and there mas no doubt that  the female, subject of the instruc- 
tion, was over twelve. I t  is t rue the judge correctly stated the law else- 
where in  explaining the statute, and that  there may be some doubt 
whether the obriously inadvertent statement was, in a practical sense, 
prejudicial. 

The Attorney-General argues that ,  taking the charge contextually, 
there is no prejudicial error, since the jury was properly instructed on 
this point elsewhere. I n  re  Ross, 182 N. C., 477, 109 S. E., 365; 8. 1). 

W a g s t a f f ,  219 N. C., 15, 12 S. E. (2d),  657; S. v. Williams, 219 N. C., 
365, 13 S. E. (2d), 617; S. I\ .  Johnson,  219 X. C., 757, 14  S. E. (2d),  
792. 

On the other hand, the defendant expresses a doubt as to the ability 
of the jury to retain and collate everything the judge has said. I t  is 
pointed out, also, that  the instruction bearing upon the statute, correctly 
stating the maximum age-sixteen years-beyond which conviction could 
not be had, was more or less abstract, while that given near the close of 
the charge, in which that  essential element of the crime was omitted, 
was more concretely directed to the eridence and the verdict the jury 
might render upon it, and was more likely to be heeded. An erroneous 
instruction is not cured by the fact that the law is correctly charged 
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elsewhere. S. v. Morgan, 136  K. C., 626, 48 S. E., 670;  Patterson v. 
Nichols, 157  N. C., 406, 73 S. E., 202;  Grocery Co. 1%.  Taylor, 162  
N. C., 307, 78  S. E., 276. 

Considering t h e  importance of the  case and  the  impossibility of deter- 
min ing  on which of the instructions the j u r y  acted, we believe the  ends 
of justice require t h a t  defendant h a r e  a new trial.  I t  is so ordered. 

New trial.  

GEORGE NcCRIMMON r. L. R. POWELL, JR., A X D  H E N R Y  W. ANDERSON, 
RECEIVERS OF SEABOARD AIR LIKE IIAILWAT COhlPBNT, A N D  T. 
LACY WILLIAMS, ADMINISTRATOR OF JOHX T'AUGHAX. DECEASED. 

(Filed 29 April, 1942.) 

Railroads 8 &Evidence held t o  disclose contributory negligence on par t  
of driver barring recovely for  crossing accident a s  mat te r  of law. 

Plaintiff's car mas struck by a train running a t  excessive speed on the 
third track of a four-track crossing. Plaintiff was familiar with the 
crossing. The evidence, considered in the light most favorable to plain- 
tiff, tended to shon7 that a s  plaintiff approached the crossing he saw a 
freight train standing on the second track, which is a pass track, that 
plaintiff's view of the approaching train \xis obstructed by a building so 
that  he could not see it until he was on the first track, which is  an 
unloading track, that plaintiff did not see the app~oaching train until he 
was on the first or second track, and that when he saw its headlights, he 
speeded up in an attempt to cross ahead of the train. The distance from 
the center of the first track to the center of the third track is more than 
30 feet. H e l d :  The evidence discloses contributory negligence a s  a matter 
of law on the part of plaintiff, either in failing to loolc when he reached 
the first track, or, if he then saw the train, in failing to stop before reach- 
ing the third track when he had ample time and d i s m ~ c e  in which to stop. 

APPEAL by plaintiff f r o m  Thompson, J., a t  Korember  Term,  1941, of 
FRAXXLIX. Affirmed. 

Civil action to  recover damages f o r  personal illjuries sustained as a 
result of a n  automobile-train collision. 

T h e  m a i n  line tracks of the  defendants extend i n  a north-south direc- 
t ion f r o m  Raleigh through Frankl inton,  N. C., to Henderson. Mason 
Street  i n  Frankl in ton  extends i n  a n  east-west direction and crosses tle- 
fendants'  tracks a t  grade. At this  crossing there a re  four  tracks. Going 
west the  first is a n  unloading t r a c k ;  the second is a pass t rack ;  the  th i rd  
is the m a i n  line, and the  four th  is a sidetrack. I n  ihe soutllwest corner 
there i s  a two-story brick building on the edge of Mason Street  and 
within 7!5 feet of the untoading track. 

A t  about  1 :30 a.m. on the morning of 26 December, 1939, plaintiff, 
accompanied by  one Sylrester  Ra t t l ey  and Johnnie  Henderson, returned 
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from an automobile t r ip  to Henderson. H e  attempted to cross defend- 
ants' tracks a t  two other street crossings but found them blocked by a 
freight train. H e  then proceeded to Mason Street, turned to his left 
going east and attempted to cross. H e  stopped, looked and listened 
before reaching the unloading track. At  that  time the windows of his 
automobile were closed. H e  could not see to his right because his vision 
was blocked by the two-story building. H e  then proceeded to the unload- 
ing track. H e  saw the engine of the freight train standing on the second 
or pass track to his left and, looking to the right, he saw a train of the 
defendant approaching from the south. The testimony, considered in 
the light most favorable to him, tends to show that  he did not and could 
not see the approaching train until his car mas u p  on the unloading 
track. Seeing the train approaching he accelerated his speed and at- 
tempted to cross ahead of the train. The rear end of his car was struck 
by the train just before it cleared the main line track. -1s a result he 
suffered certain personal injuries. One of the passengers was killed and 
the other one sustained injuries. 

There is evidence tending to show that  the train was traveling about 
60 miles per hour and that  i t  gave no signal or warning of its approach. 
Plaintiff's evidence likewise tends to show that  after his car was up  on 
the unloading track he could see to the right as f a r  as his vision would 
permit. 

The distance from the center of the unloading track to the center of the 
main line track is more than 30 feet. 

B t  the conclusion of all the evidence, on motion of the defendants, the 
court below entered judgment of involuntary nonsuit. Plaintiff excepted 
and appealed. 

L u m p k i n ,  L u m p k i n  & J o l l y  for p la in t i f f ,  appel lant .  
M u r r a y  A l l e n  for  de f endan t s ,  appellees.  

BARNHILL, J. The sole question presented on this appeal relates to 
the correctness of the ruling of the court below upon defendants' motion 
to dismiss as of nonsuit a t  the conclusion of all the evidence. 

As to the immediate circumstances of the collision the plaintiff testi- 
fied, "I was well out on the first track when I saw the headlight of the 
approaching train, but I could not tell which track it was coming on. 
. . . AS soon as I saw the train coming I tried to get across before it 
hit me, but I did not have time. . . . When I first saw the headlight of 
the approaching train I was well out on the first t rack;  was watching it 
out of the corner of my  eye and trying to get across. . . . I was just 
starting off-by the time the train hit me I was up to about 12 or 15 
miles. I f  I had stopped in the middle of the tracks I could have seen 
both ways two or three miles." 
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Plaintiff lived for several years within n few b'ocks of Mason Street 
crossing. H e  had passed over i t  both afoot and on automobiles. H e  
knew the location of each track and its purpose. 'While he testified tha t  
he did not know upon which track the train was approaching, he did 
know that  the first track was used for unloading and that  the second o r  
pass track was blocked by a freight train, the engine of which was near 
the crossing. 

When he approached the railroad plaintiff knew he was entering a 
zone of danger. H e  had timely opportunity to see the approaching train 
and to stop before reaching the live track. H e  did see, and seeing, chose 
to attempt to cross ahead of the train--to "beat i t  across" while watching 
i t  approach out of the corner of his eye. H e  took his chance and lost. 

Hence, the evidence, as i t  appears in the record before us, even when 
considered in  the light most favorable to him, leads to the conclusion as 
a matter of law that  plaintiff was coritributorily negligent. The judg- 
ment of nonsuit is supported by pertinent decisions of this Court. 
Godwin v. R. R., 220 N. C., 281, and cases cited; Miller  v. R. R., 220 
N. C., 562; Moore I * .  R. R., 201 N. C., 26, 158 S. E., 556; Coleman Y. 
R. R., 153 N. C., 322, 69 S. E., 251; Q u i n n  v. R. A?., 213 N. C., 48, 195 
S. E., 85, 

We are not inadvertent to the fact that  plaintiff first testified that  he 
saw the train when he was on the first or second track. This will not 
aid him. I f  he looked and saw when he was on ihe first track he had 
ample time and distance within which to stop. I f  he did not look, after  
passing the building, until he reached the second irack his looking mas 
not timely. And even then he was more than 15 feet from the point a t  
which his automobile was struck. Godwin I $ .  R. R., 202 N. C., 1, 161 
S. E., 541. 

The judgment below is 
Affirmed. 

THAD RASS, BY HIS NEXT FRIEND, T A L T E R  H. BASS, v. R. HOVAN 
HOCUTT AND WIFE, HATTIE PEARL BOCUTT. 

(Filed 29 April, 1942.) 

1. Trial fi 3+ 
When a party aptly tenders written request for a specific instruction 

which is correct in itself and supported by the evidence, the failure of the 
court to give the instruction, in substance a t  least, is error. 

2. Automobiles fi§ 7, ISh-If minor's act in running from behind one car 
into path of defendant's car is sole cause of injury, he may not recover. 

Plaintiff, a minor, was attempting to cross a highway from east to west, 
and was struck by the southbound car driven by the fenze defendant. De- 
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Bass v. HOCUTT. 

fendants requested an instruction, supported by evidence, that if plaintiff 
suddenly ran out into the highway immediately behind a northbound car, 
and that this action on his part was the sole proximate cause of the injury, 
the jury should answer the issue of negligence in the negative. H c l d :  
The failure of the court to give the instruction either directly, or in sub- 
stance in any part of the charge, is reversible error. 

APPEAL by defendants from Johns ton ,  Special  J u d g e ,  a t  5 January,  
1942, Extra  Term, of MECKLEKBURG. 

Ciri l  action to recover for injuries allegedly resulting from actionable 
negligence. 

Plaintiff alleges that  on 20 January ,  1941, while crossing Tuckaseegee 
Road from east to west, where Enderly Road intersects therewith, undrr  
circumstances described, he, a minor six years of age, was struck by an 
automobile owned by defendant, R .  IIovan Hocutt, and used for family 
purposes, and negligently operated by his wife, defendant Hatt ie Pearl  
Hocutt, traveling in southerly direction on Tuckaseegee Road, in the 
manner specified-proximately resulting in injury to him. 

Defendants deny the allegations of negligence and plead contributory 
negligence of plaintiff as the sole, or a contributing cause of his injury. 

Upon the trial below the case was submitted to the jury upon issues 
as to negligence of defendant, contributory negligence of plaintiff, and 
damages. 

From adverse verdict defendants appeal to Supren~e  Court, and assign 
error. 

J .  C .  S e w e l l  for plaint i f f ,  appellee. 
Dr. C .  Gin ter  and Robinson d Jones  for d e f e n d a n f s ,  appel lunfs .  

WISBORXE, J. Defendants upon trial below, in apt  time, requested the 
court to charge the jury as follows: "I. I f  you find as facts from the 
evidence, and by its greater weight, that  as the defendant, Mrs. IIocutt, 
approached the intersection of Enderly Road and Tuckaseegee Road, the 
plaintiff suddenly ran  out into Tuckaseegee Road immediately behind an 
automobile passing in the opposite direction, and that  this action on the 
part  of the plaintiff was the sole proximate rauqe of his injury, you 
should answer the first issue, 'No.' " 

We are of opinion that  exception to the refusal to so charge is well 
taken. ~ M i c h a u x  v. Rubber  Co., 190 S.  C., 617, 130 S. E., 306; Calhoun  
v. H i g h w a y  Corn., 208 N .  C., 424, 181 S. E., 271, and cases cited. Com- 
pare S e w m a n  c. Coach  Co., 205 N. C., 26, 169 8. E., 808. 

The established rule bearing upon the duty of the court with respect 
to request for instruction is succinctly stated in C'alhoun v. Highway 
Corn., supru,  in this manner:  "The prayer being properly presented, in 
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apt  time, and containing a correct legal request, pel-tinent to the evidence 
and the issue in the case, it  was error to refuse it. Xicha~r lc  v. Rubber 
Co., 190 N. C., 617, 130 S. E., 306. The rule of practice is well estab- 
lished in  this jurisdiction that  when a request i(, made for a specific 
instruction, correct in itself and supported by evidence, the tr ial  court, 
while not obliged to adopt the precise language of the prayer, is never- 
theless required to give the instruction, in substance a t  least, and unless 
this is done, either in direct response to the prayer or otherwise in some 
portion of the charge, the failure will constitute re~ers ib le  error." 

I n  the present case evidence for vlaintiff tends to show that he stood 
on the east side of the road while cars traveling in both directions passed, 
and that  right after a car going north had passed he started out walking 
in the road and when almost across, was struck by the automobile oper- 
ated by Mrs. Hocutt. Mrs. Hocutt, testifying for defendants, stated that  
she did not see the plaintiff until she had passed t11~ car going north, and 
that  immediately after that  car  passed plaintiff ran  in front of her car. 
Defendants plead that  the sole cause of the accideni was the act of plain- 
tiff in running across the road in  front of the automobile. I n  the l ight  
of the evidence and the pleading the rques ted  instruction is correct and 
should have been given, in substance a t  least. Hoaever,  a rcading of the 
charge fails to disclose that  such was done. 

As there must be a new tr ial  for the error abore pointed out, othcr 
assignments are not treated, as they may not recur upon another trial. 
Nevertheless, as to what constitutes I~usiness and residential districts, 
attention is called to subvctions ( a )  and ( d )  of wction 1 of chapter 275, 
I'ublic Laws 1939, and to N i f c h ~ l l  7%. X e l f s ,  220 N. C'., 793, IS S. E. 
( 2 d ) ,  406. 

New trial. 

M. 1,. P O R T E R  r .  Y E R S O X  D. KIT'ES. 

(Filed 20 April, 19.12.) 

Negligence 5 4d- 
Plaintiff was carrying two fire-gallon cans of milk which he had sold 

defendant along a passageway in defendant's milk plant when one of the 
cans hit a churn, causing plaintiff to fall to his injury. Plaintiff's eri- 
dence was to the effect that the churn was ahout 2% feet high and 2 feet 
in diameter, and that it was sitting about 14  inches in the passageway. 
Plaintiff testified there nras plenty of light in tlie passageway. Held: 
ICven concetling negligence, plaintiff's t'ridence discloses contributory negli- 
gwice barring recovery as a matter of law. 

APPEAL by plaintiff'from Pless, J., at March Term, 1942, of h1~c.r;- 
LENBURQ. 
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Civil action to recover damages for personal injuries. 
The plaintiff alleges that  while delivering milk sold by him to the 

defendant, he was injured by reason of the negligence of defendant i n  not 
keeping the passageway of defendant's milk plant free of obstructions 
likely to injure plaintiff. 

The plaintiff testified that  he had been delivering milk to the defend- 
ant's milk plant for about 18 months. That  the milk plant was housed 
in  a building 20 by 30 feet, and that  i t  had two entrances. That  he 
used the front entrance, although he knew the rear entrance was the one 
where deliveries of milk were supposed to be made. That  he had been 
told to deliver his milk a t  the back door but he had not done so more than 
a dozen times, because there was mud a t  the rear entrance and broken 
glass was allowed to lie around there. That  the front passageway mas 
about 6 feet wide and ran  through the building a distance of 20 feet. 
That  the passageway was not enclosed but certain machinery u7as located 
beside it. That  there were two swinging screen doors a t  the entrance 
and the screen doors had slats across the bottom to a height of about 
30 inches to protect the wire. That  about 6:30 on the morning of the 
alleged injury, in March, 1940, the plaintiff went through the swinging 
doors, carrying a 5-gallon can of milk in each hand, each can with its 
contents weighing approximately 57 pounds. That  he "bounced" the 
door open and stepped inside and as "I picked up speed and started to 
taking m y  regular stride, why, I fell to the pavement, to the cement. 
I went to the floor because the can hit the leg of the churn. . . . When 
the door was open, I'd say the churn was within a foot of the door. . . . 
The churn was on the right-hand side of the passageway as you go in, 
. . . the churn projected out into the passageway about a foot and a half. 
I'd say about that  much in the passageway (indicating about 14 inches)." 
Plaintiff further testified that the room was painted white, the churn was 
painted white, and that  light came in through the screen doors; that 
there were windows and doors through which the light came, and that  
"There was plenty of light in that  room that  morning. . . . When both 
those doors opened, they opened wide. When both those doors opened, 
I was looking in front of me. I did not see the churn." 

At  the close of plaintiff's evidence, the defendant moved to dismiss as 
of nonsuit. The motion was allowed and judgment so entered. Plaintiff 
appeals and assigns error. 

Carswell d E r v i n  for plaintiff. 
Robinson & Jones for dpfendant.  

DENNY, J. We do not think the evidence, when considered in the light 
most favorable to plaintiff, is sufficient to justify the submission of the 
question of defendant's negligence to the jury. However, if the defend- 
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ant  was negligent in the location of its churn, so as to cause it to occupy 
a portion of the passageway, the plaintiff offers no explanation for his 
not  having seen the churn. H i s  own evidence discloses that it was about 
30 inches high and a foot and a half or two feet in diameter, and that  he 
didn't dodge the churn because he didn't see it, and yet he testified "There 
was plenty of light for me to see." 

I11 the case of Xunt  v. X e y e r s  Co., 201 N .  C., 636, 161 S. E., 74, cited 
by plaintiff, the evidence disclosed that the plaintii? went to the defend- 
ant's store to buy nlerchandise and was directed to the basement depart- 
ment, which was poorly lighted and dark, and thai plaintiff caught her 
foot in arid stumbled over a stool that had been left in the aisle. 

The facts in the other cases relied on by plaintiff, X o n r o e  1 % .  R. R., 
151 N. C., 376, 66 S. E., 315; S i c h o l s o n  u. E r p r e r s  Co., 170 N .  C., 68, 
86 S. E., 786; and L e u c i s t ~ r  c .  Piano Co., 155 N. C., 152, 116  S. E., 405, 
are distinguishable. 

In  the instant case, apparently, the plaintiff pushed the screen door 
open with one of the milk cans which he was carrying, and simply took 
i t  for  granted that  there was no obstruction in the passageway, and 
failed to make any observation as to whether or not there mas an obstruc- 
tion in the passageway, when by his own testimonty he could have seen 
the churn if he had looked. 

I t  appears from the evidence offered by the plaintiff that  he failed 
to take proper care and precaution for his own safety. Harr i son  P .  

R. R., 194 N. C., 656, 140 S. E., 598. 
The judgment below is 
Affirmed. 

J O H N  B. SPARROW, &I. F .  X c R E E L ,  SR., JI. F. J IcKEEL,  JR . ,  W. H .  ELLS-  
WORTH,  R. R. ROSS, R.  P. FOWLE,  R. L E E  STEWART.  FLAVIUS 
ALIJGOOD, H. H. MCLEAN, JOHN A. nlAYo, S. IR. FOWLE, SR., S. R. 
FOWLE,  JII., A. T. J E N N E T T E ,  FRANK C. RUGLER,  F .  H.  ROLLINS, 
H E N R Y  JONES,  B. G. MOSS. J. A. CIIAWFORD, .l'. A. BOWEN, JAMES 
I3OTVEN, H E N R Y  RUMLET,  HENRY HODGEB, CARL SHELTON, 
('OLON McLEAN, R. LEE STEWART,  JR . ,  JAMES h1. WILI,IAMS, 
TRUSTEES OF THE F I R S T  PRESBYTERIAN CHURCH O F  WASHINGTOiY, 
NORTH CAKOLIXA. v. BEAUFORT COUNTY A N D  D. 0. MOORE, R.  0. 
TARRINGTON, T. H. W H I T L E T ,  JR.,  W. R. ROBERSOX AND L. L). 

RIIDGETTE. AS TIIE BOARD O F  COJIMISSIONICRS O F  BEAUFORT 
COUXTP, NORTH CAROLISA.  

(Filed 29 April. 1942.) 

Taxation 20- 

Propt'rty owned by a church and rented by it for commercial purposes, 
n ~ i d  the rent used for religious purposes, is not exempt from taxation. 
Constitution of North Carolina, Art. V, see. 5, ch. 310, Public Laws 1939. 
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APPEAL by plaintiffs from Willianzs,  J., a t  February Term, 1942, of 
BEAUFORT. Affirmed. 

This was a controversy without action, submitted on agreed statement 
of facts. The question a t  issue is the liability for ad va lorem taxation 
of a store building owned by the Presbyterian Church of Washington, 
North Carolina. Plaintiffs, trustees of the church, contend that  the 
property is exempted from taxation by ch. 310, Public Laws 1939, under 
authority of Art. V, see. 5, of the Constitution. 

From judgment that  the property described was subject to taxation, 
plaintiffs appealed. 

J o h n  A. i t fayo  for plaintif fs,  appellants.  
E. A. D a n i d  for defendants ,  appellees. 

DEVIX, J. The parties to this controversy present the question of the 
liability of plaintiffs' property for taxation under an  agreed statement 
of facts. From this statement i t  appears that  the Presbyterian Church 
of Washington, North Carolina, acquired title to a certain lot of land 
under the will of Mary T. McCluer. The property was devised to the 
church for "the support of an  Evangelist in this part  of the State." Upon 
this lot has been erected a brick building, described as "located on Main 
Street, in Washington, Kor th  Carolina, and occupied as a department 
store by Whites Company, adjoining S. 31. Mallison and others, which 
said store is used for commercial purposes." The property is rented for 
$250.00 per month. F o r  the purpose of erecting the building plaintiffs, 
who are the trustees of the church, secured a loan of $15,000, and are 
repaying the loan in monthly installments of $200.00. After payment 
of fire insurance premiums the remainder of the rent is used for the 
support of an evangelist in this part of the State. As soon as the loan 
is retired the plaintiffs intend to maintain and support an  evangelist for 
the full time to further the interest of the church. The defendant Board 
of County Commissioners has caused this property to be listed for taxa- 
tion at the tax value of $16,500. 

The ruling of the court below, holding that  the property described is 
subject to ad va lorem taxation, must be upheld under authority of Odd 
Fe l louv  1.. S w a i n ,  217 N. C.,  632, 9 S. E. ( 2 d ) ,  365; H o s p i f n l  v. Guil ford 
C o u n t y ,  218 N .  C., 673, 12 S. E. ( 2 d ) .  265 ;  Rocl i inqham C o u n t y  7%. E l o n  
College, 219 K. C,, 342, 1 3  S. E. (2d) ,  618. The only constitutional 
basis for the exemption of real property from taxation is contained in  
Art. V, sec. 5, of the Constitution : "Property belonging to the State or to 
municipal corporations shall be exempt from taxation. The General 
A4ssembly may exempt cemeteries and property held for educational, 
scientific, literary, charitable or religious purposes." The second clause 
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of this section has  been construed by this Cour t  to  mean  t h a t  the per- 
missive exemption f r o m  taxat ion is not perforce applicable to  al l  prop- 
e r ty  owned by  educational, chari table  o r  religious organizations, but  only 
t o  property held f o r  educational, charitable o r  religious purposes. T h e  
distinction is pointed ou t  i n  I Ia r r i son  v. Guilford Cgunty, 213 N. C., 518, 
1 2  S. E. ( 2 d ) ,  269. T h e  rationale of this construction of the language 
of the  Constitution is succinctly expressed i n  Odd  fellows v. Swain ,  217 
N. C., 632, 9 S. E. ( 2 d ) ,  365, where i t  was sa id :  "The power to  g ran t  
exemption under  authori ty  of the  second sentence of' Art .  V, see. 5, which 
m a y  be exercised i n  whole, o r  i n  part ,  o r  not  a t  all, iis t h e  General  Assem- 
hly shall elect, is l imited to  property held f o r  one or more of the  purposes 
there  described. P r o p e r t y  held f o r  a n y  of these purposes is supposed to 
be withdrawn f r o m  the competitive field of cominercial activity, and  
hence i t  mas not thought  violative of the rule  of equal i ty  o r  uniformity 
t o  permit  i ts  exemption f o r  taxat ion while occupying this  favored posi- 
tion. B u t  when i t  is  th rus t  into the  business life of the  community i t  
loses i t s  sheltered place, regardless of the character  of its owner, f o r  i t  is 
held f o r  profit o r  gain. . . . I t  is not the character  of the  corporation or  
association owning the  property which determines i ts  s ta tus  as  respects 
the  privilege of exemption, but  the purpose f o r  which i t  is held." 

T h e  judgment  of the  Superior  Court  is 
Affirmed. 

CHOZEN CONFECTLOSS, IXC., v. W. H. JOHNSON ET AL. 

(Filed 29 April, 1912.) 

1. Principal and Surety 8 13- 
The consignment agreement in suit provided that upon termination of 

the agreement, the consignee was to turn over to the consignor all goods 
and moneys then in his hands belonging to the consignor. Bond was exe- 
cuted to save the consignor harmless on the agreement. H e l d :  Upon 
termination of the agreement, the liability of the sureties in regard to 
the turning orer of the goods then in the hands of the consignee to the 
consignor cannot be made to depend upon whether such goods were in 
marketable condition. 

8. Brokers and  Factors 5 4- 

Upon consignment, the title to the goods remains in the consignor, and, 
upon the termination of the consignment agreement, whether the goods 
remaining in the hands of the consignee are  merchantable or not does not 
affect title. 

3. Same- 
A provision in a consignment agreement that  upon termination of the 

agreement the consignee was to turn orer and deliver to the consignor all 
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goods and moneys belonging to the consignor then i11 the hands of the 
consignee, does not bind the consignee, upon termination of the agreement, 
to return or reship the goods, or pay for them, or he liable for their value 
if not surrendered in salable condition, but obligates the consignee to 
surrender possession of the goods and moneys then in his hands to the 
consignor. 

A provision in a collsignment agreement that the consignee, during the 
life of the agreement, might return goods within a specified time and 
receive credit therefor if the goods were in salable condition, does not 
affect or apply to a subsequent provision that upon termination of the 
agreement the consignee was to turn over and deliver to consignor all 
goods and moneys then in his hands belonging to the consignor. 

5. Indemnity § 4- 

The sureties have a right to stand on the terms of their contract, and 
are not bound hy a statement signed by the principal admitting his 
liability. 

APPEAL by defendants, \IT. H. Johnson and Lynn McIver, f r o ~ n  Hamil- 
tan, Special Judge, a t  April Special Term, 1941, of XECRLENBURG. 

Civil action to recover for merchandise shipped to defendant, W. H. 
Johnson, under consignment agreement and to hold the other defendants 
as sureties on indemnity bond. 

The contract and indemnity bond bear date 11 August, 1935. The 
latter provides that  W. H. Johnson, as principal, and Lynn McIver and 
others, as sureties, "agree to indemnify and save harmless Chozen Con- 
fections, Inc., . . . from any loss whatoaever for goods and merchandise 
placed with and accepted by the principal, and all moneys coming into 
his hands by virtue of sale of said goods and merchandise." The contract 
provided that  the bond should be giren "for the faithful accounting of 
all moneys, goods, wares, or merchandise that  may come into his (John- 
son's) hands hereunder." 

The plaintiff contends that  the balance due for goods shipped and for 
which the bondsmen are liable is $367.83. Written notice of canrella- 
tion of the contract was given by plaintiff to defendant Johiison on 26 
June,  1939. 

I t  is in evidence that the defendant Johnson had on hand a t  the time 
of the cancellation some of plaintiff's goods. H e  says that  he offered to 
return them. This is denied by the plaintiff. The jury mas instructed 
that  the defendants would be liable for the goods then on hand unless 
"Johnson offered to turn back to the plaintiff merchantable goods." 
Exception. 

From verdict and judgment for the full amount claimed, the defend- 
ants, W. 11. Johnson and his surety, Lynn McIver, appeal, assigning 
errors. 

8-21 
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F rank  11. Kennedy and A7afhaniel G. Sims for  pliaintif, appellee. 
K. R. Ifoyle f o r  defendants, appellants. 

STACY, C. J. This is the same case that  has twice been before us on 
procedural questions, reported in 218 11'. C., 500, 11 S. E. (2d),  472, and 
again in  220 N. C., 432, where some additional facts are set out, to which 
reference may be had to avoid repetition. 

The consignment agreement provides that  upon its termination (by 
written notice) ('the party of the second part (Johnson) agrees to turn 
over and deliver to the party of the first par t  (Chozrn Confections, Inc.)  
all goods, wares and merchandise, together with all moneys belonging to 
the party of the first part, then remaining in his hands under the terms 
of' this agreement." - 

I t  is in evidence that  the president of the plaintiff company went to 
see the defendant Johnson in Sanford a few days after the cancellation of 
the contract. The right to turn  over the goods then on hand, and receive 
credit therefor, was made to depend on whether Johnson offered to "turn 
back to the plaintiff merchantable goods." As title to the goods was in 
the plaintiff and the contract a t  an end, it would seen? the plaintiff might 
~ ~ 1 1  hare  demanded of the defendant that  he "turn over and deliver" to 
the plaintiff "all goods, wares and merchandise . . . then remaining in 
his hands." in accordance with the terms of the contract. At l ea s t the  
rights of the sureties ought not to depend on whether the defendant 
offcred to turn back merchantable goods. They are not so circumscribed 
by the agreement. There was no hesitancy in demanding that Johnson 
turn  orer all moneys belonging to the plaintiff, including the sale price of 
the goods then on hand and unsold, which latter item was in excess of 
the provisions of the contract. 

The defendant did not refuse to turn orer, yield up, or surrender, the 
goods then remaining in his handq. His  failure to turn  back merchant- 
able goods would not affect the title to the goods. They still belonged to 
thc. plaintiff. The  agreement was to "turn over and deliver" the goods - 

then on hand to the party of the first part, not to "return" them, or to 
" rcd~ip"  them, nor yet to pay for them, or to be liable for their ralue, 
if not returned in salable condition. It appears from Johnson's testi- 
mony: "Par t  of the candv I tendered back is down there in an old build- 
ing yet. . . . I did not use or sell any of the candy after that  date." 
This provision is not to be confused with another clause in the agreement 
proriding for the ('return" of merchandise "in salable condition" to the 
plaintiff in Charlotte, on certain conditions, during the life of the agree- 
ment. The sureties hare  a right to stand on the terms of their contract. 
Edqwton I - .  Taylor, 184 S. C.. 571. 1 L5 S. E., 156; Lumber Co. c. 
Lncc'son, 165 S. C., 840, 143 S. E., 847. 
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I t  is true, the defendant Johnson signed a statement admitting his 
liability. This seems to h a v e  been dont, a t  the instance of the plaintifi' 
and without a full knowledge of his rights. I I o f e l  ( ' o r p .  r .  D i z o n ,  196 
N. C., 265, 145 S. E., 244. I t  would not be binding on the sureties. 
Ins. C'o. v. B o n d i n g  Co.,  162 N. C., 385, 78 S. E., 430; E n s o n  2'. Szi t lon ,  
20 N .  C.. 622. 

There are other items in the account which the sureties are apparentlp 
entitled to question. 

Another trial seems to be necessary. I t  is 90 ordered. 
New trial. 

MRS. LOUISE S O R R E L L  MALLARD v. F'. 11. ROHANNON, ISC..  EMPLOYER, 
ASD JIARYLAXD CASUALTY COMPA,2'P, CARRIER. 

(Filed 29 April, 1042.) 

Master and Servant 39c- 
When the contract of employment is for services to be rendered exclu- 

sively outside this State and such services in fact are performed in their 
entirety outside its borders, our Workmen's Compensation Act has no 
application. Ch. 120, Public Laws 1029, as amended. 

Chas .  J .  B l o c h  and R o y  L. Deal  for p l n i n t i f ,  nppel lrr .  
I I u t c h i n s  d P a r k e r ,  U'. C .  G i n f e r ,  and  I,. B. C a r p e n f e r  for d e f e n d n ~ ~ f s ,  

appel lants .  

BARKHILL, J. The merits of the controversy involved on this appeal 
were fully debated on the original hearing. See Xnl lard  7.. R o h n n n o n ,  
220 N. C., 536, and dissenting opinion a t  p. 545. ,L majority of the 
Court are now of the opinion that the rationale of the dissenting opinion 
should prevail. 

When t h e  contract of e m p l o p e n t  is for services to be rendered exclu- 
sively outside the State of IVorth Carolina and such serrices in fact are 
performed in their entirety eliewhere than in this State our 
Compensation Act. ch. 120, Public Laws 1920, as amended, has no 
application. 

Petition allowed. 



LAXCE WILLIL\JIS r. H. S. hlcLEAS A X D  LESLIE BULLARD 

(Filed 29 April, 1942.) 

1. Appeal and Er ror  5 43- 
Petition to rehear is allowed in part in this case in order that the jndg- 

ment as  of nonsuit in respect to  plaintiff's claim to the personal property 
involved may be set aside, it  appearing that in the former decision of the 
Supreme Court which sustained the judgment as; of nonsuit, only the 
question of the sufficiency of the evidence to support recovery of the real 
property mas considered. 

2. Evidence 5 3+Parol agreement for  purchase of personalty held not  
merged in written option which referred to realtl: alone. 

Plaintiff contendrd that defendants entered into a parol agreement to 
purchase a certain 138-acre farm and to later convey the farm and certain 
farm machinery thereon to plaintiff for a stipulated price. I t  appeared 
that defendants thereafter gare plaintiff an option to purchase the farm 
less 13 acres, which option contained no reference to the personalty, and 
that plaintiff exercised the option with full lrnowledge of the facts. Held: 
While prior negotiations in  regard to the realty mere merged in the 
written option, the parol agreement for the pnrcliase of the personalty was 
not, and plaintiff's evidence tending to show his purchase of the person- 
alty, considered in the light most favorable to him, was sufficient to over- 
rule defendants' motion to nonsuit on this aspect of the case. 

BARNHILL. J., concurring. 
STACY, C. J., dissenting. 
WINBORXE and DENKY, JJ., concur in dissent. 

PETITION to rehear  case reported i n  220 N. C., 504. 

McKinnon & Senwell for pcfifioner. 
F. D. Hockeft, Jr., and M c L ~ n n  & Sfncy for respondenfs. 

DEVIN, J. Rehearing was allowed i n  order t h a t  t h e  question of plain- 
tiff's claim t o  certain personal property might  be con'3idered. T h e  action 
was instituted pr imar i ly  to establish a constructive t rus t  i n  fal-or of 
plaintiff as  t o  13 acres of land, ti t le to  which had  been conveyed to one 
of the defendants. Judgment  of nonsuit was entered i n  the  court below 
and affirmed i n  this Court  (220 N. C., 504) ,  on thc, ground t h a t  plain- 
tiff's evidence failed to  eqtablish his causc of action. T h e  debate here 
was confined to tha t  question. I n  affirming the  jndpmcnt of nonsuit the 
fact  t h a t  plaintiff had also alleged and offered sonic evidence tending to 
show t h a t  he  had  purchased the  personal property described, and tha t  
defendants had wrongfullv removed the sanic, was not considered. - 0 

Upon consideration of tlic petition to  rchear  ~r a{lhcrc to  our  fo rmer  
dccision tha t  plaintiff's cause of action to  establish a t rust  was not made  
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out, and that  nonsuit on that phase of the caqe \\-as properly entered. 
However, we think he was entitled to proceed on his allegations with 
reference to the personal property. While the amount involved is com- 
paratively small, there is some evidence, taken in the light most fayor- 
able to him, tending to support his claim to this property. Fo r  the pur- 
pose of determining the question of plaintiff's right to recover the per- 
sonal property described in his complaint, the judgment of nonsuit, in so 
f a r  as i t  affects this phase of the case, only, is stricken out, and the case 
remanded to the Superior Court of Robeson Coun t j  for further proceecl- 
ing in accord with this opinion. 

Petition allowed in  part. 

BARNHILL, J., concurring: I t  is true that  when a contract is rcduccd 
to writing in its entirety i t  is binding upon the parties thereto and i t  
cannot be enlarged, changed, modified, varied or contradicted by parol 
evidence. I t  is equally true that  a contract not required to be in writing 
may be partly in parol and partly in writing. I11 which category does 
plaintiff's case fa l l?  This is the real question presented by the petition 
to rehear. I n  my opinion i t  fits squarely within the second. 

I t  clearly appears that  plaintiff contracted to buy the land known as 
the Green Valley Dairy F a r m  and the personal property in the nature 
of the farm implements and equipment located thereon. Defendants 
suggested the scheme followed by them under which they purchased and 
took title to the farm. They then executed and delivered to plaintiff 
a n  option to buy the land less 13 acres which was omitted from the map 
they furnished. When plaintiff exercised the option, paid the considera- 
tion and took deed for the farm, less the 13 acres, with knowledge of the 
facts, he estopped himself from thereafter asserting a contrary agreement 
as to the land. But that  relates to the real property only. 

When plaintiff's agent paid the option money he inquired about the 
personal property and defendant McLean replied, "I don't know, we will 
go around to Les' (defendant Bullard) if he moved any of them, he has 
got them, we will be glad to take them back, they were in the trade. . . . 
I know the cooling system is there and the other ought to be and we will 
go down and see what Les has done with it." Plaintiff's agent, accom- 
panied by &Lean, then saw the defendant Bullard, who, speaking of the 
personal property, said, ('I moved a piece or two of the personal property, 
and if it  is all right with Mr. Williams I will be glad to take it back." 
Bullard then took him and showed him where he had moved plows, a 
tractor and other farming implements. There is other evidence to like 
effect. 

At the time the option was exercised defendants were not present but 
were represented by counsel. At that time no reference was made to the 
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personal property. However, plaintiff shortly thereafter again made 
inquiry as to the personal effects and tlie defendanis again acknowledged 
that  some of the farming implements and equipmmt had been removed 
for safekeeping and promised to return same. 

This and like evidence, in my opinion, negatires any contention that  
lhe parties intended that  the option agreement should express the entire 
clontract or  that  it should represent the sole meiiiorial or integration 
thereof. A11 the evidence is contra s11cl1 an intcnt. Hence, parol evi- 
dence to establish tha t  part  of the agreement which was not reduced to 
writing and which in lam may rest in par01 is pcrm~ssible. 

While defendants' eridence may paint quite a different picture the 
record before us requires a modification of the original opinion. The 
plaintiff is  entitled to go t o  the jury on his claim to the personal property 
he alleges he purchased. 

STACY, C. J., dissenting: The record supports 110 recovery. 
The  plaintiff alleges a contract to bug a farm cc,nsisting of 158 acres 

and certain personal property used in coiinection thtwwith.  There is no 
allegation of any separate agrecnicnt in respect of the personal property. 
Hut one contract is alleged. 

The entire understanding was reduced to writing on 18 May, 1940. 
I t  is in the form of an  option executed by Leslie Rullard and wife to 
Lance Williams. The property described therein is "that certain tract 
of land containing 145 acres, more or less, in L ~ m b e r t o n  Township, 
Robeson County, known as Green Valley Dairy Farm,  as shown by 
attached map." There is no mention of any personal property in the 
option, and no allegation that it was omitted by fraud, imposture, mutual 
mistake or accident. 

I t  is well-nigh axiomatic that  no verbal agreemen) between the parties 
to  a written contract made before or a t  tlie time of the execution of such 
contract, is admissible to vary its terms or to contradict its provisions. 
Ius. Po. 7'. N o r e h e a d ,  209 N. C., 174, 183 S. E., 605. The  rule is, that  
"parol eridence will not be heard to contradict, add too, take from or in 
ally way r a r y  the terms of a contract put in writing, and all contempo- 
rary  declarations and understandings are incompetent for such purpose, 
for  tlic reason that  the parties, when they rcduee tlieir contract to writing, 
are presumed to have inserted in it all the prori-ions by which they 
intend to be hountl." Rojj v. BlncX~ccl1, 94 X. P., 10. 

Alpplying this principle to the facts in hand, it was said on the original 
Ilearing, "the partics integrated their negotiations and agreements into 
the n r i t t rn  memorial embodying an nneql~irocal oKer to sell a certain 
number of acres of land on definite terms. I t  is e~tablislied. not onlv as 
a rule of evidence, but also as one of substantive lnu-, that matters resting 
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in  parol leading u p  to the execution of a \witten contract are considered 
merged in  the written instrument." There was, t l~en,  upon the execution 
of the option, no contract in respect of the personal property except that 
attached to the freehold. I f  the option excluded the difference between 
145 and 158 acres, and we have held that  i t  did, it  likewise excluded the 
personal property not affixed to the soil. The written option is at rari-  
ance with the idea of a trust. Optionor-optionee relationship differs 
from that of trustor-trustee, both in law and in fact. Hence, the rule 
which prohibits the introduction of parol testimony to vary, modify, or 
contradict the terms of a written instrument, would exclude the evidence 
now being considered by the Court. A single contract is alleged antl 
the evidence shows but one. The case stands on a different footing so 
f a r  as concerns the competency of evidence with the allegation of trustor- 
trustee relationship eliminated. 

Plaintiff testifies: "I accepted the deed that  was made in accordance 
with the option and paid the balance of the purchase price. . . . I had 
full knowledge of all the facts with reference to what that deed con- 
reyed." 

Nothing was said about any personal property a t  the time the option 
was exercised and the deed taken. The conrersation centered around the 
alleged shortage of 13 acres of land. 

The question then arises whether an optionee who exercises a written 
option and gets all that the option calls for, can later add to the tcrnis 
of the nr i t ing  by parol, and recover according to the alleged parol motli- 
fication. Tire ans~vered in the negative on the original hearing, and this 
is reaffirmed and stands in respect of the real estate. There is no plca of 
the statute of frauds. But the majority non- answers in the affirmatir-e 
so f a r  as it affects the personal property. Thus, the holding is that the 
written word abides in so f a r  as i t  refers to land, but may he added to in 
respect of personal property. This diitinction has not heretofore been 
made in any case, and i t  is a t  rariance nit11 all the drcisions on thc sub- 
ject. As early as Etlleritlge 1%.  Pnlin, 7 2  X. ('., 213, it was said : "Parol 
testimony is not admissible to add to a written contract." The Court 
was there speaking of a contract to sell both real estate and per~onal  
property, and the addition sought to be made was in res1wct of the 1)er- 
sonal property. 

Moreorer, there is no considwation for any additional recovery. The 
plaintiff has rewired all that the option called for a t  the price agrecd 
upon. -111 that the parties agreed to n-as merged in the option, antl this 
was exerci~ed with full knowledge of thc fact.. To hold otherwicc 1s to 
bulge the record in favor of the plajntiff. 

S o r  ii: this all. Since writicg the abow in an-ner to the t l~eory 
adranccd by the majorit-, a c o ~ ~ c n r r i n g  o1)iniori has heen filed llewiri. 
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The same procedure was followed in the case of E v a n s  v.  R o c k i n g h a m  
Hontes,  Inc., 220 N.  C., 253. Here, as there, the concurrence gives added 
significance to the dissent. I f  the plaintiff he estopped in respect of the 
land, why not also in respect of the personal property? As between the 
parties, there was but one transaction, one contract, one consideration, 
one price, one purchase, one sale. The statute of frauds is not involved. 
The estoppel is against the plaintiff. The character of the property has 
no bearing on the matter. 

And now to reach for a harder blow, it appears that  both deliverances 
of the majority proceed on premises alien to the record. There is neither 
allegation nor competent evidence to show that  plaintiff "purchased the 
personal property described" from the defendants. The  allegation is that  
the defendants purchased the property, both real and personal, in solido, 
and took title thereto in trust for the plaintiff, as witness the following 
from the complaint: "21. Tha t  defendants purchascxd the Green Valley 
F a r m  . . . for the use and benefit of the plaintiff and purchased the 
personal property located thereon for the same purposes, and defendants 
. . . now hold such title . . . as they hold to such property as trustee 
for the plaintiff." Evidence was offertd to show lhe purchase of the 
farm, but the defendants came forward with a written agreement which 
contradicted the allegation and evidence of trustee<ihip. The plaintiff 
admitted the writing. Upon this showillg, the case rras nonsuited. We 
affirmed. The rehearing is limited to the personal pioperty. 

The initial difficulty with the p s i t i o n  of the majority is, that  it  lacks 
allegation to support it. We have said as recently a<; W h i r h a r d  P. L i p ,  
ante ,  53, "The plaintiff must make out her case secrrndum al legafa 
and the court cannot take notice of any proof unless there be a corre- 
sponding allegation." The rule is, s w u n d u m  al legafn p t  probnfa,  I . ? . ,  

according to what is alleged and proved. "Recovery is to be had, if 
allowed a t  all, on the theory of the complaint, and not otherwise." 
Balent ine ?>. Gill, 218 N. C., 496, 11 S. E. (2d),  456. Such was the law 
u p  to the present rehearing. 

Secondly, i t  was originally said herein "the part es integrated their 
ilegotiatiolis and agreements into the written memorial." This is now 
the law of the case. I t  is rcs judicafa. I t  is in dircct conflict with the 
suggrstion ill the concurrence that the agreement may be partly in parol. 
It likewise conflicts with the allegations of the coinplaint. So, notwith- 
standing the previous interpretation of the writing, which is reaffirrncd 
as to the land, the present holding is, that the plairtiff may go to the 
jury on comething pertaining to the prrqonal p r o p r t y  which is not 
allcgetl and is not competent to be .ho~vn. &\gain, we hare  some new law. 
O'Rriant  1.. Lrc, 214 N. t., 7 2 3 ,  200 S. E., 86.5. It i; quite unusual for 
the Court to take coiitradictory positions in the same case. 
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Thirdly, there is no allegation that  the plaintiff purchased any prop- 
erty of any kind, a t  any time, from the defendants. The action is to 
establish a parol trust as set out in the complaint. I n  this connection, 
i t  is worthy of note the plaintiff offered K. I f .  Biggs, president of Mane- 
field Mills, Inc., who testified that  in the sale of the farm to Leslie 
Bullard the personal property was not included. "That did not include 
the personal property in connection with it, as I remember." The reso- 
lution of the corporation, which appears in the plaintiff's evidence, was 
to accept the offer of Leslie Bullard to purchase "the real estate belonging 
to the corporation known as the Dairy Farm, containing approximately 
158 acres, with buildings situate thereon according to plat." Hence, 
taking either horn of the dilemma, the case fails. 

Finally, if the agreement was to pay $14,000.00 for "that certain tract 
of land containing 145 acres . . . known as Green Valley Dairy Farm," 
and we have so interpreted the writing, what was to be paid for the 
personal property? The complaint is silent on the subject. I t  is diffi- 
cult to perceive upon what theory the case is to be submitted to the jury. 
I f  it is to be submitted upon the allegation of a trust, as set out in the 
complaint, the plaintiff's own eridence shows that  Bullard did not buy 
the personal property a t  all. 

After allj the case is a simple one. The complaint alleges, and the 
plaintiff sought to establish, a parol trust. The evidence offered cuts the 
ground from under the plaintiff's alleged cause of action. The correct 
iesult was reached on the original hearing. 

My  vote is to dismiss the petition. 

WIXHORXE and DEXXT, JJ., concur in dissent. 

H. J. LEE r .  F. T. H O F F  A K I )  AIRS. F. T. HOFP. 

(Filed 29 April. 1942.) 

1. Process # *% 

An officer does not hare the right to amend his retnrn to a snmmons 
after the return is filed. but the ronrt, under its discretionary power. in  
meritorio~~q cases. may  grant him leare to do SO. 

2. Same-Court has discretionary power to allow amendment of summons 
and return to correct error in middle initial of defendants. 

This action was instituted against husband and wife on a note signed by 
them as makers. The names of defendants in  the s~~mmons and return 
wcre correct except for the middle initial. H c l d :  T'pon the hearing of 
defendants' motion to dismiss for want of jurisdiction. the court had dis- 
crctionnry power to permit the officer to testify that in fact the snmmons 
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mas served on defendants, and to permit plaintiff's motion to amend the 
summons and to correct the officer's return to show the correct names of 
defendants. C. S., 5-17'. 

3. Same: Limitation of Actions $j Ilc-\Vhen an~endn~cn t  of process does 
not substantially change nature of action and dales not affect rights of 
third persons, the amendment relates back to connniencenlt~nt of action. 

In an action against husband and wife on a note +pled by them as 
makers, the court, in its discretion, permitted an amendment of the suin- 
nlons and return to correct the middle initial in the name of ilefeildants. 
Held: Since the amendment did not change the nature of the action, and 
the rights of third parties are not involved, the ammdmeiit relates bacli to 
the commencement of the action, and the court cl~rrectly ruled that the 
original summons was sufficient to bring defendants into court and that no 
new sumomns was necessary. 

APPEAL by defendants from Carr,  J., a t  February Term, 1942, of 
TVAKE. 

This is a civil action and the surnmons was issiled on 20 December, 
1941, and the defendants designated therein as "IF. L. Hoff and Nrs.  
F. L. Hoff." At  the time the summons was issued, the plaintiff made 
application for an  extension of time to file complaint and stated in said 
application the nature and purpose of the action, lo wi t :  "To collcct a 
note due by defendants for $400.00 and interest from Dcc. 21, 1931, 
given Comniercial National Bank of Raleigh and now owned by plain- 
tiff." 

The additional facts pertinent to this appeal are set out in the judg- 
ment entered by the court below, as follows : 

"This cause coming on to be heard before the undersigned Judge a t  
the February Civil Term of the Wake County Superior Court upon the 
defendants' motion to dismiss which was made in E Special ,lppearance 
as appears in the record, the plaintiff having waired his rights to object 
to the hearing of the motion because of insufficient notice of the hearing 
and having asked permission of the Court to resist the motion and offer 
evidence in support of his contention the Court heard the motion and 
the plaintiff's evidence. 

"The Deputy Sheriff, R. 31. Saunders, who seirccl the summons in 
this action, was sworn a t  the h ~ a r i n g  as a witness and testified that he 
was the officer who served said summons; that  the sumnlons, entitled 
'H. J. Lee I - .  F. L. IIoff and Mrs. F. L. IIoff,' which appears in the 
record was actually served on the defendants, F. T.  Hoff and wife, 
Mrs. F. T.  Hoff;  that  he made the return on the summons indicating 
that  the same was serred on F. L. IIoff and wife, 19~. F. L. Hoff;  that  
his return was incorrect and that  in fact lie did wrve the summons on 
F. T. IIoff and wife, Mrs. F. T. IIoff. There w s  110 evidence to the 
contrary. 
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('The Court, therefore, finds as a fact that  the summons set out in the 
record was, on December 22, 1941, duly served by R. M. Saunders, a 
Deputy Sheriff of Wake County, on the defendants, I?. T. Hoff and 
wife, Mrs. F. T. Hoff, by delivering a copy of said summons, a copy of 
the application of extension of time to file a complaint and a copy of the 
order extending the time for filing the complaint which appear in the 
record, to each of said defendants. The Court further finds as a fact 
that  within the time allowed by the order extending time to file the 
complaint and on the 8th day of January ,  1942, the plaintiff filed his 
complaint in this action in which the defendants were designated as 
Mrs. F. T. Hoff, F. T.  Hoff. 

"At the hearing the plaintiff mored that  he be permitted, within the 
discretion of the Court, to amend the summons to conform with the com- 
plaint so as to show that  the names of the defendants who were actually 
served with summons were F. T. Hoff and Nrs.  F. T. Hoff, and further 
mored that  the Court, within its discretion, permit him to amend the 
return of the Sheriff on said summons so as to show that the said sum- 
mons was served on F. T.  Hoff and Mrs. F. T. Hoff. 

"The Court holds that  the amendments requested by the plaintiff do 
not substantially change the nature of the cause of action, and that the 
plaintiff is entitled to have said amendments made and the Court, in its 
discretion, allows said amendments, and the C'ourt denies the motion of 
the defendants, F. T. Hoff arid Mrs. F. T. Hoff, to dismiss thr  action 
upon the grounds stated in their motion, and holds that  said defendants 
are required to file answer to the complaint which was filed in connection 
with the summons that  was served on the 2211d day of December, 1941, 
and that no new summons is necessary in this action to bring the defend- 
ants into Court. The defendants are a l l o ~ ~ e t l  30 dagq from the date of 
this judgment to file answer to the plaintiff'< complaint. 

"This February 12, 1942. 
LEO C ~ K R ,  Judge Presiding." 

From the foregoing judgment t h ~  defendants appeal to the Supreme 
Court and assign error. 

-7. M.  T c m p l e f o n  for plrtin f i f f .  
.7. .T. F , q n ~  nntl D o u q l n s ~  c f  lIo11,qlnss f o r  r lc fcndnnfs .  

n~ssr.  J .  Thc drfendants were proper l ,~  served but in the wrong 
name; and through connvl,  they entcred a special apltearance and moved 
to dismiss the action for want of jurisdiction. 

The first and ~econd  exceptions are to the action of the conrt in prr- 
mitting, 11 its discretion. the deputy sheriff to tcstify on whom he 
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actually served the summons and to granting of the motion of the plain- 
tiff to amend the summons to conform to the complaint so as to show that  
the names of the defendants who were actually served with sulnrnons were 
F. T. Hoff and Mrs. F. T.  Hoff;  and, to permit the return of the sheriff 
on said summons to be amended accordingly. 

An  officer does not have the right to amend his return to a sunlnions 
after the return is filed, but the court, under its dixret ionary power, in 
meritorious cases may grant  him leave to do so. L u t t r e l l  .c. Xi1r i i n ,  112 
N .  C., 593, 17 S. E., 573; C a m p b e l l  c .  Slnifh,  115 S. C., 498, 20 S. E., 
723; Swain v. B u r d e n ,  124 N. C., 16, 32 S. E., 319. 

I n  the case of L u t t r e l l  v. X u r t i r ~ ,  s u p r a ,  the Court said:  " I t  is ad- 
mitted that  the summons had been served on thc agent of the defendant 
corporation February 23, 1892, but the return of the Sheriff was un- 
signed, though indorsed in proper form on the suinmons. The Judge 
did not exceed his powers, but exercised then1 properly in p rmi t t i ng  the 
Sheriff to sign the return n u n c  pro tune.  C l a r k  v. L r e l l m ,  23 N .  C., 421; 
Henderson v. Grahum, 84 S. C., 4!16; 1T7alters I ? .  J l o o r r ,  90 N .  C., 41; 
Williams v. W e a c e r ,  101 S.  C., 1." 

The decisions of our Court are in harmolly with the general rule in 
this respect as set forth in 21 R. C. L., 1329, Proccw, sec. 7 7 :  "-1s the 
return of an officer is merely his answer touching what he is commanded 
to do by the writ, and as this answer is evidence, and generally the only 
admissible evidence, of the officer's proceedings, unless it is directly 
impeached, it ought to be true as well as certain, and if not true, the 
officer ought to be permitted on proper application to make it conform 
to the facts. Hence, i t  is laid down that  the return may, i n  general, be 
amended so f a r  as necessary to make the record p ropu ly  exhihit the facts. 
,Is long as the return continues within the officer's control, he has full 
power to amend it as he thinks proper, if thcre are 110 intervening rights 
which will be affected; but after the return is filed it cannot bc amended 
without l eaw of court, a d ,  according to some derisions, notice to the 
adverse party. . . . . hendmen t s  of this description are not grantcd as 
a matter of right. The Court is bound in every case to exercise a sound 
discretion, and to allow or disallow an amendment 2 %  mag bcst tend to 
the furtherance of justice." 

These exceptions cannot be sustained. 
The other exceptions are to the conclusions of law that thc original 

summons was sufficient to bring the rlc.fendants into court, wild to the 
entering of the judgment as appears of record. Their  exceptions are 
likewise untenable. 

The discretionary powers exercised hy his 1101 or, in allowing the 
amendments and entering the judgment to which defendants except, were 
in accordance with the authority containccl in C. S., see. 547, and thc 
dwisions of this Court. J , o ~ P  7'. R. R., 50 S. C., 2 5 ;  I I ~ n d r m o n  7,. 
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Graham, supra;  Jackson v. JlcLean,  90 N .  C., 64; B r a y  c. Creekmow.  
109 N.  C., 49, 1 3  S. E., 723; Rosenbacher v. J l a r f i n ,  170 X. C., 236. 
86 S. E., 785; Founta in  v. P i f t  County ,  171 X. C., 113, 87 S. E., 990; 
Gordon v. P i n f s c h  Gas Co., 178 N .  C., 435, 100 S. E., 878; Cleveny-er 
v. Grover, 212 N .  C., 13, 193 S. E., 12. 

Unquestionably the crux of this case is the answer as to when the 
amended summons became eeectire. Was i t  from the date of amendment 
or did it relate back to the commencement of the action? The authori- 
ties sustain the position that  the amended summons relates back to the 
commencement of the action unless the amendment changes the cause of 
action or brings in new parties, in which event the amendment is effective 
only from the date i t  was granted. 

I n  21 R .  C. L., 1331, Process, see. 80, the effect of amendment is give11 
as follows: "The amendment, even when made a t  a subsequent term, 
relates back to the original return and dates from it. As a general rule 
such an amendment will not be permitted to affect injuriously the rights 
of third persons which have attached in the meantime, and which were 
acquired on the fai th of the verity of the original return. I n  case it 
will have this effwt it will either be disallowed altogether, or it will be 
allowed an  effect, as to them, only from the time it is made." 

In the instant case, the rights of third parties are not inrolved. 
37 Corpus Juris ,  p. 1063, Limitation of Acts, sec. 496: "Whcre an 

action is brought against a party in the wrong name or capacity, an 
amendment correcting such mistake does not introduce a new rause of 
action, and the statute of limitations runs only to the commencement of 
the suit, and not to the allowance of the amendment," citing Fountain 1 % .  

P i t t  County ,  szipm, and further it is there said in see. 506: "Where the 
substitution of parties defendant by amendment does not change the cawe 
of action, the statute of limitations stops running as to the substituted 
defendant a t  the comnlencement of the action. I f  a new cause of action 
is set up  by the amendment, the running of the statute is not suspcndrd 
until the amendment." 

50 Corpus Juris ,  p. 606, Process, see. 359 : "Alll amendment of process 
mill ordinarily be deemed to relate back to the time of the commencement 
of the wi t ,  validating all acts done under the procesq, although in some 
jurisdictions, a reservice of the process is required," citing Cnlrnrs 7.. 

Larnberf,  153 N .  C., 248, 69 S. E., 138, which opinion holds: "A sum- 
mons issued to another county, but not attested by the seal of the Court 
of the county issuing it, as provided by Revisal, sec. 431, mag have the 
defect removed by amendment on application to the proper tribunal, both 
as to original and final process, and the amendment, when made, will 
validate all acts done under the process, in so f a r  as it affects the original 
parties to the suit or record," and further i t  is there said, in see. 365, 
Amendable Defects: ". . . Defects not affecting the jurisdiction may be 
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amended, as, for  example, by adding or correcting the signature of the 
officer, or by showing that  he served process as a private individual, by 
alleging that  other acts required by the statute were done in making 
service, by adding further specifications as to the copy delivered, by 
correcting the name of defendant, or including the names of defendants 
actually served," citing Grady c. R. R., 116 N. C., 952, 21 S. E., 304. 

I n  Lane v. R. R., supra, summons was issued against The Portsmouth 
and Roanoke Railroad Co., and served on a director of the Seaboard and 
Roanoke Railroad Co. Motion was to amend by striking out ('The Ports- 
mouth and Roanoke Railroad Co.," and substituting therefor "the Sea- 
board and Roanoke Railroad Co." The Court said : "In the present case, 
a summons was served upon the corporation in a wrong name, by service 
on one of the directors of the corporation. We cannot distinguish it in 
principle from process served on any other defendant in a wrong name. 
I f  the Court have power to amend in the latter c,lse, as i t  undoubtedly 
has, we are unable to comprehend the force of the argument which would 
deprive i t  of power in the latter. When created, corporations become 
persons-bodies politic i t  is true-but still persons, and when the power 
of suing and the liability to be conferred and imposed under the same 
rules, regulations and restrictions which apply to natural persons, with 
such modifications only, as their peculiar nature makes necessary." 

I n  the above case the court allowed the substitution of the correct name 
for the wrong name, and there was no defendant to give the court juris- 
diction except the defendant corporation which h ~ d  been served in the 
wrong name. 

I n  Jackson v. McLean,  supra, there was a special appearance and 
motion to dismiss on the ground that  there was no return date fixed in 
the summons. The Court, in discussing the statute permitting amend- 
ments to pleadings, process or proceeding, said:  ( ( In  regard to the 
amendment of process, that  any defect or omission of a formal character. 
which would be waived or remedied by a general appearance or answer 
upon the merits, may be treated as a matter which can be remedied by 
amendment a t  the discretion of the court, when tke rights of other per- 
sons are not affected and no protection withdrawn from the officer." 

I n  the case of Chancey v. R. R., 171 h'. C., 756, 88 S. E., 346, there 
was a motion to dismiss for want of service. The court permitted a n  
amendment to the original summons by striking !,ut the word mi l r ood  
and substituting mi lway ,  and made an order that  an rrlias summons be 
issued and served upon the Norfolk and Western Railway. The Court 
said: '(Allowing the amendment to the summons was a matter within the 
sound discretion of the judge. The summons had been served on the 
agent of the Norfolk and Western Railway. The original summons was 
directed to the Norfolk and Western Railroad. H i s  Honor very prop- 
erly allowed the amendment. As the Court ordered an alias summons, 
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no question of jurisdiction or venue arises now." I n  ordering an al ias ,  
the Court recognized the validity of the original process. 

I n  the case of F o u n t a i n  v. Pitt C o u n t y ,  supra ,  the plaintiff brought his 
action on 18 April, 1912, against the board of commissioners of the county 
of Pitt. The defendant demurred on the ground that the statute provided 
that  a county must "sue and be sued in the name of the County." De- 
murrer was overruled and the court directed P i t t  County be made a 
party. Summons was issued for the county 18 Xay,  1914. On plain- 
tiff's appeal the Court said:  "Our statute in regard to amendments is 
very broad. 'The judge or court may, before and after judgment, in 
furtherance of justice, and on such terms as may be proper, amend any 
pleadings, process, or proceeding by adding or striking out the name of 
any party, or  by correcting a m i s t a k e  in t h e  n a m e  of a par t y ,  or a mis- 
t a k e  in a n y  other  respect ,  or by inserting other allegations material to 
the case, or, when the amendment does not change substantially the claim 
or defense, by conforming the pleading or proceeding to the fact pro~ed. '  
The object of our present system of procedure is to t ry  cases upon their 
merits, regardless of those technicalities which do not promote but defeat 
justice, a t  the same time preserving the substantial rights of parties. . . . 
But  we put our decision on the broad ground that  this was in effect, and 
from the beginning, an action against the county, and the misnaming 
of the defendant could not have misled the defendant as to the nature of 
the action or as to the party who was sued. Judge Daniels took the right 
view of the matter when he allowed the amendment. We do not think, 
though, that  fresh process against the county was necessary to carry out 
that  view. The original process had already been properly served and 
was sufficient to bring the county into court, and the amendment, as to 
the name, if necessary a t  all, was only so for the sake of conformity in 
process and pleadings." 

The judgment below is 
Affirmed. 

JOHSNIE HENDERSOS, BY HIS NEXT FRIEND, H. H. UTLEY (So. 4.57), 
and 

ANNE GLENN RATTLEY, ADJIINISTRATRIX OF SYLVESTER RATTLEY, 
DECEASED (KO. 459),  v. L. R. POWELL, JR., A N D  HENRY TV. ANDER- 
SON, RECEIVERS OF SEABOARD AIR LINE RAILWAY COJIPASY, A X D  

T. LACY WILLIAMS, ADXIXISTRATOR OF JOHN VAUGHAN, DECEASED. 

(Filed 29 April, 1942.) 

1. Negligence 7- 
The fact that the injury would not have occurred except for the negli- 

gent act of a responsible third party does not in itself exculpate defendant 
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from liability, but it  is  necessary that there be ,x total want of causal 
connection between defendant's negligence and the injury, or that  the 
intervening negligence of the third party and the resultant injury could 
not have been reasonably an t ic i~~a tcd  by defendant. 

2. Railroads § 9- 

The driver of a car approaelring a railroad grade crossing owes the duty 
to the passengers in his car to exercise due care under the circumstances, 
and the railroad conlpany is under like duty, arid the duty of each is 
reciprocal, interrelated, and immediate. 

3. Same--In regard t o  liability t o  passengers in car, negligence of railroad 
company held not insulated by negligence of driver. 

Two passengers in :in nutomobile were injured in a crossing accident, 
one of them fatally. The surviving passenger and the administratrix of 
the deceased passenger instituted these actions ag:linst the railroad com- 
pany. There was evidence tending to show negligence on the part of the 
driver of the car in failing to use due care in approaching the crossing, 
and negligence on the part of the railroad company in operating its train 
a t  an lull:~wful speed without signals or warning of its approach, over the 
crossing which was located in a populous town and which did not have 
autom:itic signals and a t  which no watchman was ktationed at  night. The 
accident occurred a t  night. H c l d :  The railroad company's motion to non- 
suit on the ground that the negligence of the driver of the ear was inter- 
vening negligence insulating its negligence because the accident would not 
have occorred except for the negligence of the driver of the car, was 
properly overruled, since the negligence of the driver of the car could 
have been reasonably anticipated, and the negligence of the railroad com- 
pany was active and continued up to the moment of impact. 

4. Same: Automobiles § 20a- 
Evidence in this case held not to disclose contributory negligence as  a 

matter of law on part of paasengers in a car in p,?rmitting the driver to 
approach and traverse a grade crossing in a negligent manner with the 
windows of the car up so as  to interfere with hearing the approaching 
train. and in failing to see the train and advise the driver of its approacli. 

APPEALS by  plaintiffs, respectively, f rom Thompson, .J., a t  November 
Term, 1941, of FRANKLIN. O n  both appeals, reversed. 

T h e  plaint i f fs  brought separate  ar t ions to recover damages f o r  injur ies  
sustained i n  a crossing collision through the alleged negligence of t h e  
defendants. They  were, a t  the time, r iding i n  a n  automobile owned and 
driven by  George McCrimmon as his  guests. F o r  convenience, thc cases 
were consolidated and tried together in  the rour t  below, and w r r r  argued 
together i n  this Court.  

Per t inen t  evidence i n  behalf of the plaintiff iq sut~stant ial ly  as follows : 
George McCrimmon teitified tha t  on the night  o.' 26 December. 1039, 

he approached the Mason Street crowing of the Seaboard , l i r  Line Rai l-  
way i n  Frankl inton,  intending to m e  tho same, dr iving hi.. own auto- 

mobile, and carrying Johnnie  Henderson, one of' the plaintiffs, and 
Sylvester Rat t ley,  intestate of the plaintiff a d m i ~ i s t r a t r i x ,  who were 
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seated in the rear of the car. The street runs east and west, and the 
railroad north and south. McCrimmon approached from the west. 
There are four tracks here, including a sidetrack. There was a two- 
story building to the right, which obscured the view to the south, so that 
one could not see ('around or over it" if within two or three feet from 
the sidetrack. Witness stopped his car, looked and listened and heard 
nothing, but saw a train standing still a t  the left, with headlights shining 
down the track to the right. H e  saw nothing to the south. H e  then 
started across, and when about as f a r  as the first or second track he saw 
the headlights of the train coming from the south, tried his best to get 
away, but was struck before he could do so. 

Witness looked both ways to see if any train was coming, and listened, 
and waited to see if the track was clear, but did not hear any whistle, 
bell or signal. Mason Street is a much used public street, running from 
the stop light down by the tracks across to the hotel. On this night there 
were no signals, gongs, bells or automatic device to give warning of an 
approaching train, and there was no watchman a t  the crossing. The 
railroad maintains a watchman a t  the crossing in the daytime but not 
a t  night. 

Sylvester Rattley was instantly killed, and witness and the other occu- 
pant  of the car were injured. 

The train which struck the automobile was a passenger train, known 
as the Silver Meteor, a streamlined train pulled by a Diesel engine. 
Witness estimated its speed as sixty miles per hour. 

H. F. Fuller corroborated McCrimmon as to the obstruction of view 
caused by buildings dose to the track. One could see tmenty-five or 
thirty yards to the south when within two or three feet of the track. 

H. H. Utley testified that there were no gongs, bells or lights to warn 
of the approach of trains. A man would just have to rely on his view 
of approaching trains. 

Nathan J. Winn testified that when one was within three or four feet 
of the track he might see down it thirty-five or forty yards, but that 
looking to the right one could scarcely see anywhere. 

Johnnie Henderson, one of the plaintiffs, testified that he was riding in 
the back seat of McCrimmon's car. "We stopped a t  the railroad cross- 
ing and looked and there was a train on the side-left-hand side-we 
didn't see nothing on the right-hand side-we started and got about 
across the track and that  is all I remember." Witness only saw the train 
when it hit. Neither witness nor Rattley asked JicCrimmon not to 
drive across the track, and witness said nothing to McCrimmon about 
what he saw. The car windows were 11p in front and behind. I t  was 
a cold night. 

Buck Edwards testified that there were four tracks on this crossing, 
built close together, almost alike. but after you got there you could tell 
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the main line. View to the south is obscured to one approaching from 
the west because of buildings built close to the track. 

Plaintiffs introduced an o~dinance  of the town of Franklinton limit- 
ing the speed of trains within the corporate limits to fifteen miles per 
hour. The crossing is within the corporate limits. 

There was other evidence relating to the foregoing conditions and to 
the nature and extent of plaintiffs' injuries. 

On conclusion of plaintiffs' evidence defendants, moved for judgment 
of nonsuit, which was declined, and defendants excepted. Defendants 
then put on evidence contradicting plaintiffs' evidence in particulars, 
together with a m a p  and photograph of the locale of the accident. 
(Since the motion to nonsuit is equivalent to a demurrer to plaintiffs' 
evidence, detailed transcript is unnecessary.) At  the conclusion of the 
evidence, defendants renewed the motion for judgment of nonsuit, which 
was allowed in  both cases. Plaintiffs severally appealed, assigning error. 

Charles P. Green for plaintiff Henderson, appell(2nt. 
Yarborough & Yarborough and J o h n  Kerr ,  Jr.,  for plaintiff Ra t t l ey ,  

appellant. 
M u r r a y  Allen for defendanfs ,  appellees. 

SEAWELL, J. We are unable to agree that  the evidence of plaintiffs, 
taken in its most favorable light, affords no inference of negligence on 
the par t  of defendants. B r o w n  v. R. R., 195 N. C., 699, 143 S. E., 536; 
S m i t h  v. Coach Co., 214 N.  C., 314, 199 S. E., 90. 

Carefully considering the defendants' contention that  they are relieved 
from proximate connection with plaintiffs' injuries through the inter- 
vening negligence of McCrimmon, driver of the car in which they were 
guests, we have reached the conclusion that  the negligence of the defend- 
ants, assuming the facts to be as presented on the record, is too directly 
involved in the result to be subject to that  doctrine. 

The defendants insist tha t  their negligence, if any there was, would 
not have produced the injury to the plaintiffs without the negligence of 
McCrimmon; and therefore it stands insulated, leaving 31cCrimmon's 
intervening negligence the sole proximate cause. The converse of this 
statement is universally accepted as true, and is thus expressed in a 
leading case : "When several proximate causes contribute to an accident, 
and each is an  efficient cause, without the operation of which the accident 
would not have happened, i t  may be attributed to all or any of the 
causes; but i t  cannot be attributed to a cause unless without its operation 
the accident would not have happened." R i n g  v. C i t y  of Cohoes, 77 
N. Y., 83, 90. I t  took the combined activities of the railroad company 
and McCrimmon to bring their respective vehicles into the collision 



N. C.] S P R I N G  T E R M ,  1942. 243 

HENDERSON 2). POWELL and RATTLEY 2). POWELL. 

inflicting the injury. The formula proposed by defendants would 
exonerate both of them with equal impartiality. 

The condition suggested by defendants is found expressed in excep- 
tional cases, usually involving primary passive negligence, not as in itself 
exculpatory, but as concomitant with other conditions which are the utter 
want of logical connection between the primary negligence and the injury, 
or the unforeseeability of the intervening act-that is, that it  was wholly 
unpredictable that  a disconnected negligence of a third person would 
take hold of the original negligence in that way and turn i t  into an 
instrument of injury. We have no such condition here. 

Crossing accidents are sui generis in the field of negligence, bringing 
into sharp focus, i n  one spot, the reciprocal duties of those seeking to use 
the intersection, nonobservance of which may result in disaster. T h e ~ e  
duties are reciprocal, interrelated, and immediate; and, whatever the 
previous history of neglect, are concurrently in force and effect as soon 
as the zone of danger is created by simultaneous approach to the inter- 
section. 

McCrimmon owed to the guests in his car-and, indeed, to the defend- 
ants-the duty of due care in the use of the crossing, variously trans- 
lated into details with which we are familiar. The railroad company 
owed to McCrimmon and to these plaintiffs certain duties-amongst 
them prudent operation as to lookout, signals, warning, speed. Hence, 
i t  is not difficult to discern in the situation before us an interdependence 
of events; how the acts of McCrimmon might be affected by the negli- 
gence of the defendants. For  the same reason it is difficult to eliminate 
the influence of defendants' negligence-assuming them to have been 
negligent-as a persisting factor in producing the result. 

N o  negligence is "insulated" so long as it plays a substantial and proxi- 
mate part in the injury. Restatement of the Law, Torts, see. 447. "In 
order to relieve the defendant of responsibility for the event, the inter- 
vening cause must be a superseding cause. I t  is a superseding cause if 
it  so entirely supersedes the operation of the defendant's negligence that 
it alone, without his negligence contributing thereto in the slightest degree, 
produces the injury." Shearman & Redfield on Negligence (1941), Vol. 
1, p. 101, sec. 38;  Gordon a. Bedard, 265 Mass., 408, 164 N.  E., 374; 
Liberty Mufual Ins. Co. 21. Greaf ATorfhern Ry., 174 Minn., 466, 219 
X. W., 755; Beach 1%.  Paffon,  208 N. C., 134. 179 S.  E., 446. 

The negligence imputed to the defendants by the evidence is the opera- 
tion of the train a t  an unlawful rate of speed, over an  unprotected street 
crossing in a populous town, without signals or warning of its approach. 
Assuming this to be true, it  was active negligence down to the moment 
of impact on the IlcCrimmon car, and proximately effective a t  that  time, 
a t  least inferably so. Similarly, the McCrimmon car was in movement 
disregarding precautions and prudent operation when struck. The 
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omitted acts were all relative to these movemenix. The default was 
concurrent. Ring v. Ci ty  of Cohoes, supra. The legal effect of the 
active negligence of two independent agencies, simultaneously occurring, 
and inflicting injury upon a third person, is well understood. I t  is 
epitomized in Restatement of the Law, Torts, sec. 439: "If the effects 
of the actor's negligent conduct actively and coritinuously operate to 
Iring about harm to another, the fact that the active and substantially 
simultaneous operation of the effects of a third person's innocent, tortious 
or criminal act is also a substantial factor in bringing about the harm 
does not protect the actor from liability." 

As to two persons or agencies guilty of such negligence, the effect of 
"intervening" negligence of an independent intelligent agent, at  least in 
a case of this kind, hinges upon the question of foreseeability. The prin- 
ciple is clearly and correctly stated in Butner v. Spease, 217 N .  C., 82, 
86, 89, 6 S. E. (2d), 808, as follows : "Nevertheless, conceding the speed 
of the Butner car to be in excess of 45 miles an hour, and therefore prima 
facie unlawful, it is manifest that its speed would have resulted in no 
injury but for the 'extraordinarily negligent' act of the defendant Spease 
--in the language of the Restatement of Torts, seo. 447. . . . The test 
by which the negligent conduct of one is to be insulated as a matter of 
law by the independent negligent act of another, is reasonable unfore- 
seeability on the part of the original actor of the subsequent intervening 
act and resultant injury. Xewell v. Darnell (209 1V. C., 254, 183 S. E., 
374) ; Beach v. Patton (208 N. C., 134,179 S. E., 446) ; Iiinnant v. R. R. 
(202 N. C., 489, 163 S. E., 555);  Rulcum v. Johnson, 177 N .  C., 213, 
98 S. E., 532. 'The test . . . is whether the intervening act and the 
resultant injury is one that the author of the primary negligence could 
have reasonably foreseen and expected.' Harton v. Tel. Co., 141 N .  C., 
455, 54 S. E., 299." 

We cannot agree that the conduct of McCrimmon, as described in the 
evidence, was of such an extraordinary character as to be beyond the 
limits of foreseeability. 

We have given careful consideration to the suggestion that plaintiffs 
were properly nonsuited because Henderson and Rattley permitted Mc- 
Crimmon to approach and traverse the intersection negligently, with the 
windows of the car up, partly at least, interfering with the opportunity 
to hear, and that they gave McCrimmon no notice of a danger of which 
they should have been aware. We are of opinion thlsy cannot be held for 
contributory negligence as a matter of law. The frats are for the jury. 
Smith v. R. R., 200 N. C., 177, 156 S. E., 508; Johnson v. R. R., 205 
N.  C., 127, 170 S. E., 120. 

The judgments of nonsuit are reversed. 
I n  No. 457, Reversed. 
I n  No. 459, Reversed. 
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JAMES F. PACE r. CITY O F  CHARLOTTE. 

(Filed 29 April, 1922.) 

Municipal Corporations § 14- 
This action was instituted by a pedestrian who, while walking on 

crutches, was injured when one of his crutches went into a hole in the 
grassy strip between the sidewalk and the street, causing him to fall. 
There was evidence that the hole was 3 or 4 inches in diameter, partially 
filled with leaves and trash so that it was not observable. Held:  The 
municipality's motion to nonsuit was properly granted. 

APPEAL by plaintiff from Ples s ,  J., a t  February Term, 1942, of 
MECKLENBURG. 

Civil action to recover damages for personal injuries sustained by 
plaintiff on a public street in the city of Charlotte. 

The plaintiff is a one-legged man and walks on crutches. At about 
"dusk-dark" on the evening of 20 September, 1940, he was walking on 
the easterly sidewalk of North Graham Street with his right crutch and 
foot on the pared portion of the sidewalk and his left crutch on the 
grassy str ip between the paved portion of the sidewalk and the curbing. 
H i s  left crutch went into a hole in the grassy strip, and plaintiff was 
thrown out into the street and injured. H e  says, "My crutch went in the 
hole, and I went out in the road. I hur t  my knee. My  head hit the 
asphalt." The  plaintiff lost no time from his work. 

The hole was 3 or 4 inches in diameter, 15  or 18 inches deep, partially 
filled with leaves and trash, and grass had grown over it so that  it was 
not observable. The city engineer on Iooking for it after the injury a t  
first passed i t  without seeing it. It was too small for a man's foot, but 
large enough for a crutch. 

From judgment of nonsuit entered a t  the close of plaintiff's evidence. 
he appeals, assigning error. 

J.  X .  S c a r b o r o u g h  for p l a i n t i f ,  appe l lan t .  
T i l l e f t  d C a m p b e l l  for  d e f ~ n d a n t ,  appel lee .  

PER CURIAM. A careful perusal of the record leayes us with the 
impression that  the judgment of nonsuit should be upheld. T17afh.ins c. 
R a l e i g h ,  214 N.  C., 644, 200 S. E., 424; Hozls ton  v. ,Ifonroe, 213 N. C.,  
788, 197 S. E., 571; G e f f y s  u. M a r i o n ,  5'18 N .  C., 266, 10 S. E. (2d) ,  799. 

Affirmed. 
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In  RE ESTATE OF DABNET T. POINDEXTER, DECEASED; MARY P WATTS 
AND WILLIS SMITH, ADMINISTRATORS. 

Ex PARTE. 

1. Executors and Administrators 5 21- 
When there is a dispute as to the relative proportions due each ilis- 

tributee under the canons of descent, it is proper f o r  the administrators to 
institute a proceeding, with notice to all interested parties, to obtain the 
advice of the court. 

2. Descent and Distribution § 3- 
Intestate died leaving him surviving two  sister^; and the desvendants 

of three brothers and two sisters who predeceased him. Held:  In the 
division of the personalty, the estate should be divided in seven equal 
parts, the surviving sisters each taking a part pw cuptta, and the descend- 
ants of the deceased brothers and sisters taking the ,hare of their ancestor 
per stirpes. C .  S., 137 ( 5 ) .  

3. Constitutional Law § Bc- 
It is the duty of the courts to apply the 1:1w as i ~ .  is written. 

APPEAL by certain respondents from Zlarris, J'., i n  Chambers, a t  
Raleigh, N. C., 4 April, 1942. From WAKE. dffirined. 

Petition by administrators for advice and instruction. 
Dabney T. Poindexter, formerly a resident of Wake County, died 

intestate 19 February, 1941. Petitioners Mary P. Watts  and Willis 
Smith duly qualified as administrators and entered upon the administra- 
tion of the decedent's estate as such. The administrators have in hand 
money and personal property of the value of more than $500,000.00. 
They are now ready and have been authorized by the clerk to distribute 
$140,000.00 thereof. 

The intestate left surviving no widow or children or legal representa- 
tive of deceased children. Two sisters survive. H e  also had three 
brothers and two sisters who predeceased him. Each brother and sister 
left lineal descendants surviving. Lula Poindexter Brown, a deceased 
sister, left surviving two children and four grandchildren by one son and 
two grandchildren by another son. R. N.  Poindexter, a deceased brother, 
left surviving two daughters. John S. Poindexter, a brother, l r f t  sur- 
viving one son and two daughters. Hugh Poindexter, a deceased half- 
brother, left one son surviving and Betty P. Gills, a deceased half-sister, 
left surviving four daughters and one son. 

Conflicting clairnq as to the fractional share due each distributee 
having arisen, the administrators filed this petition for advice and in- 
struction as to the proper method of distribution. When the cause came 
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on to be heard in the court below judgment was entered directing that  
the personal estate to be distributed be divided into seven shares; that 
one share be allotted to each of the surviving sisters; that  one share be 
allotted to the representatives of Lula Poindexter Brown; and one share 
to the representatives of each of the other deceased brothers and sisters. 
The  judgment further provided that  the children of a deceased child of 
a brother or sister should receive the share to which his parent would be 
entitled if living. The ratable portion of each distributee is set out 
i n  detail. 

Certain of the nephews and nieces and grandnephews and grand- 
nieces excepted and appealed. 

Oscar Leach  a n d  J o h n  A. Anderson ,  J r . ,  f o r  petit ioners,  appellees. 
W .  C. Harr i s ,  Jr . ,  for cer tain  de fendan f s ,  appd lees .  
J .  C .  L i t t l e ,  Jr . ,  for chi ldren of L u l a  P o i n d e z f e r  B r o w n ,  deceased, 

appellants.  
J .  L. F o u n t a i n  for representatives of B e f f y  P. Gills,  deceased, appel-  

lants. 
K i l l i a n  Barwick  for grandchi ldren of L u l n  Po index ter  B r o w n ,  de- 

ceased, appellants.  

BARKHILL, J. Petitioners have adopted the proper procedure for 
obtaining judicial direction as to the method of distribution of the per- 
sonal estate of their intestate. B a n k  v .  Alexander ,  188 N. C., 667, 125 
S. E., 385; I n  re  E s t a t e  of k f i z ze l l e ,  213 N .  C., 367, 196 S. E., 364. 

When the personal estate of an  intestate is to be distributed under the 
provisions of C. S., 137, subsection 5, among l ir ing sisters and the repre- 
sentatives of deceased brothers and sisters, is the distribution to be per 
capi ta  or per s t irpes? This is the question appellants present by their 
appeal. 

The question is answered in  part  by the claimants. They all concede 
that  as to the two surviving sisters the distribution is to be per capita.  
This is in accord with the decisions of this Court. E l l i s  v .  Harr i son ,  
140 N.  C., 444; In re  E s f a f e  of Mizzel le ,  supra;  Y i x o n  v .  ATixon, 215 
N. C., 377, 1 S. E. (2d),  825; S k i n n e r  v .  W y n n e ,  55 N. C., 41;  ATelson 
v .  B lue ,  63 N.  C., 659. 

The appellants contend, however, that  the nephews and nieces are 
related in equal degree and that  as to the five-sevenths of the estate to 
be shared by representatives of deceased brothers and sisters of the intes- 
tate the distribution should be per capi ta  also and not per stirpes. 

Hence, there is no dispute as to who takes. The controversy is as to 
the relative proportions due each distributee, other than the two sisters. 

This contention cannot be sustained. I t  apparently is founded upon a 
misconception of the language of the statute. I t  is not sufficient that  
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these claimants are related to each other in  equal degree. T o  take in  
their own right they must be among the nearest of kin of deceased. As 
two sisters survive this requirement is not fulfilled. 

The pertinent statute (C. S., 137, subsection 5 )  is properly divisible 
into two parts:  (1) The estate shall be distributed equally to every of 
the next of kin of the intestate who are in equal degree; and (2 )  if one 
who, if living, would be kin in equal degree with survivors, those who 
represent him shall take his share. Skinner 1%. TVynne, supra; Ellis 2-. 

Harrison, supra; ATixon v. Nixon,  supra. 
The second provision of the statute permitting representatives to take 

is only resorted to when i t  is necessary to bring the claimants to equality 
of position as next of kin. When it must be invoked to ascertain who 
are the distributees, then the distribution, as to those sharing in the 
estate by virtue thereof, is per stirpes. Each group representing a 
deceased next of kin is allowed to take the share of their ancestor which 
the ancestor would have taken if living, because, if living, he would be 
in equal degree with the surviving next of kin. The statute declares 
that  his share must go to those who legally represent him. I t  is by 
virtue of that  provision that  appellants are entitled to share. Jloore 
v. Rankin,  172 N.  C., 599. 

Blackstone ( 2  Com., 517) states the rule as follo\vs: "If the next of 
kin of the intestate be three brothers, A, B and C, his effects are divided 
into three equal portions and distributed per capita, one to each; but if 
one of these brothers, A, had been dead, leaving three children, and 
another, B, leaving two, then the distribution must have been per stirpes, 
namely, one-third to B's three children, another third to B's two children 
and the remaining third to C, the surviving brothm, yet if C had been 
also dead without issue, then A's and B's children, being all i n  equal 
degree to the intestate, would take in their own rigtits per capita, to wit, 
each of them one-fifth part." Skinner v. Wynne,  supra. 

Hence, the distribution is per capita among those who are next of kin 
in equal degree to the intestate and per stirpes among those who claim 
as representatives of deceased persons who, if living, would be next of 
kin in equal degree with the living. 

To  ascertain those who take we must first determine who are the sur- 
viving next of kin. Here they are the two sisters. Were there other 
brothers or sisters, who, if living, would share with the survivors? I f  
so, did they leave legal representatives who can represent them and take 
their respective shares? I n  the instant case there were three brothers 
and two sisters, each leaving descendants surviving. This requires a 
division of the personal estate into seven parts to be distributed as pro- 
vided in the judgment below. 
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Whether  the  Legislature did o r  did not intend to discriminate against 
large families is not our  concern. The law is plain. Lex scripta esi. 
W e  apply  it as written. 

T h e  judgment below is i n  accord with the  uniform decisions of this 
Court .  I t  is 

Affirmed. 

A. B. COLE, EXECKTOR OF FANNIE L. STEELE, DECEASED, R. S. COLE Azrn 
MRS. HANNAH C. RANCKE, r. T H E  FARMERS BANK & TRUST 
COMPANY, a CORPORATION, A N D  LEAKE S. COVINGTON. 

(Filed 6 May, 1942.) 

1. Corporations § 8- 

C. S., 1146, authorizing a compulsory audit of the books of a corporation 
upon written request signed by 25 per cent of its stoclrholders, applies to 
banking corporations, BIichie's Code, 224 ( j ) ,  since the statute embraces 
all domestic corporations organized for profit in which the beneficial inter- 
est and pro rata ownership are  represented by shares of stock. 

2. Judgments § 32- 
The fact that an interlocutory motion of plaintiff stockholders for an 

audit of defendant corporation under C. S., 1146, was denied because 
request therefor not signed by 26 per cent of its stockholders, does 
not estop them from thereafter moring for the same relief after the corpo- 
ration had failed to act within the statutory time on another request for 
audit signed by more than 25 per cent of its stockholders. 

3. Appeal and  Er ror  § 2- 
An appeal from an interlocutory order will be dismissed as  fragmentary 

and premature unless the order affects some substantial right and will 
work injury to appellant if not corrected before appeal from the final 
judgment. 

4. Same- 
In  an action to restrain defendants from carrying through a sale of 

shares of stock of defendant corporation, defendants appealed from an 
interlocutory order allowing plaintiffs a compulsory audit of the corpora- 
tion's books under C. S., 1146. Defendants did not object to a proper 
audit of the corporation's books, but objected to the provision of the order 
that the audit should be a t  the corporation's expense. H e l d :  The appeal 
is fragmentary and premature, and it  is dismissed. 

APPEAL by defendants f r o m  Phillips, J., a t  Chambers. F r o m  RICH- 
MOND. Appeal  dismissed. 

T h e  appeal  is f r o m  a n  interlocutory order authorizing an audi t  of the  
books of the  defendant bank. T h e  order was entered in the  above entitled 
cause pending in the Superior  Cour t  of Richmond County. T h e  plain- 
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tiffs instituted the action to restrain defendants from carrying through 
the sale of certain shares of stock of the defendant bank, which sale in 
the manner proposed, it is alleged, will injurioucly affect the interests 
of the plaintiffs, minority stockholders. Pending the action plaintiffs 
moved in accordance n i th C. S., 1146, for an audit of the books of defend- 
ant  bank to be made a t  the expense of the hank. This was denied by 
Judge Pless, then presiding, on the gronnd that tlw request for the audit 
was not signed by twenty-five per cent of the stockholders, as required by 
the statute. Thereafter another request for an audit was served on 
defendants, signed by more than twenty-five per cent of all the stock- 
holders of the bank, and, upon failure of the bank to commence the andit 
within the statutory period, motion upvn notice was filed before Judge 
Phillips, resident judge, who allowed the motion, and ordered the audit 
to be made a t  the expense of the bank, as provided by C. S., 1146. 

The defendants excepted to the order of Judge Phillips, and appealed 
to the Supreme Court. 

J o h n  A. J l c R a e  a n d  J .  C .  Sedberry  for plninfif f:: ,  appellees. 
B. ill. Cov ing fon  and  Fred  TY. Bynum for defenc'crnts, nppel lnnfs .  

DEVIK, J. The defendants baw their objection to the order of Judge 
Phillips upon two grounds: first, that  the statute, C. S., 1146, authorizing 
compulsory audit of the books of a p r i ~ a t e  corporation, does not apply 
to banks, and, second, that  the plaintiffs are bound by the ruling of Judge 
Pless denying their previous motion for an audit a t  the expense of the 
bank. 

Neither of these objections can be sustained. The statute is primarily 
concerned with the protection of the rights of minority stockholders, and 
has reference to private corporations as (1istingui:hed from municipal, 
public, or p n s i  public corporation.;. I t  enlbraces all domestic corpora- 
tions organized for profit in which thrl beneficial interests and pro r a t s  
ownership are represented by shares of stock, and is applicable as wcll 
to banks and trust companies organized under the laws of North Caro- 
lina as to other business or industrial corporations. Rlzorlrs 1.. L o w ,  
153 X. C., 465 (4 i2 ) ,  60 S. E.. 436. By sec. Si, cli. 4, Public L a m  
1021 (hfichie's Code, 2 2 1  ( j ] ) ,  it is p r o d e d  thai the laxw relating to 
p r i ~ a t e  corporations are applicable to hanks, unless inconsistent with 
the huiinew of banking. 

The fact that  Judge Pless ruled against the plaintiff3 upon an  applica- 
tion which did not meet the requirements of the statute cannot be held 
to estop the plaintiffs from thereafter rnoring upon another request with 
additional signers which did comply in all respect3 with the provisions 
of the statute. Xcztis 1 % .  Rninsey,  202 N .  C., 815. 164 S. E., 358; C'oz 
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v. Cox,  ante, 19, 18 S .  E. (2d),  713. Upon the facts found by Judge 
Phillips the order appealed from was properly entered. 

I t  should be noted that  the solrency and financial strength of the bank 
were in nowise questioned. Indeed the plaintiffs allege that  the stock 
of the bank is worth $600 per share. The bank did not and does not 
now object to a proper and reasonable audit of its books a t  the instance 
of stockholders, but does object to being charged with the cost thereof. 

While me have undertaken to dispose of the points raised by defend- 
ants' appeal, me think the case was improvidently brought to this Court. 
The  appeal is fragmentary and premature. H i n t o n  v. Ins .  Co., 116 
N .  C., 22, 21 S. E., 201. Defendants' right to review ultimately the 
ruling of the judge below is not denied, but to recognize the right of 
immediate appeal from an  interlocutory order as to an  incidental ques- 
tion, arising in the course of the litigation, is not in accord with approved 
appellate procedure. Well considered decisions of this Court hold that  
the progress of an  action in the Superior Court should not be halted to 
determine collateral and incidental questions which can be given due 
consideration upon an  appeal involving the merits of the cause. "As a 
rule, orders and judgments which are not final in their nature, but leave 
something more to be done with the case, are not immediately reviewable; 
the remedy is to note an  exception a t  the time, to be considered on appeal 
from the final judgment." McIntosh Prac.  & Proc., 773; B r o w n  r .  
ATirnock.s, 126 N. C., 808, 36 S. E., 2 i 8 ;  Smith v. Jlidler, 155 N. C., 242, 
71  S. E., 353. 

The order of a judge from which an  appeal mill lie, as provided by 
C. S., 638, must be one which affects a substantial right claimed in the 
action, or which in effect determines the matter. "If the order does not 
affect a substantial right of the appellant, his appeal therefrom to this 
Court will be dismissed." Hosiery .Mill v. Hosiery X i l l s ,  198 N .  C., 596, 
152 S. E., 794. The rule is aptly stated in the first headnote in Leak v. 
Corington,  95 N. C., 193, as follows: "h appeal from an interlocutory 
order only lies when i t  affects some substantial right and will work an 
injury to the appellant if not corrected before an appeal from the final 
judgment." This Court has repeatedly declared it mill not entertain 
fragmentary appeals. Johnson c. Ins .  Co., 215 S. C., 120, 1 S. E .  (2d) ,  
381; Cement  Co. v. Phil l ips ,  182 1. C., 437, 109 S. E., 257; Leroy v. 
Saliba,  182 N. C., 757, 108 S. E., 303; Pates  c. Ins .  Co., 176 N .  C., 401, 
97 S. E., 212; Joyner  v. Reflector C'o., 176 N .  C., 274, 97 S. E., 44;  
Smith  v. JfiZler, 155 N.  C., 242, 71 S. E., 353; W a r r e n  2). Stanci l l ,  117 
IY. C., 112, 23 S. E., 216; Blackwell L?. X c C a i n e ,  105 S.  C., 460, 11 S. E., 
360. ,4 fragmentary appeal is one which seeks to  bring u p  only a part 
of the case, leaving other parts of it unsettled. Johnson v. Ins .  Co., 
supra;  I I i n t o n  v. Ins .  Co., 116 N. C., 22, 21 S. E., 201. 
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The question whether t h e  B a n k  or t h e  plaintiffs should be required 
to  p a y  the expense of the  aud i t  ordered i n  the  instant  case was not one 
determinative of t h e  action, n o r  did the  order  p u t  i n  jeopardy a n y  sub- 
s tant ial  r igh t  of the defendants mhirh would newssitate a n  immediate  
appeal.  W e  d o  not t h i n k  defendants' exreption t o  t h e  order f o r  a n  audi t  
a t  their  expense should be held s~~f f ic ien t  to  justify interrupt ion of t h e  
progress of t h e  cause f o r  t h e  purpose of enabling the  defendants t o  
prosecute a n  appeal  t o  this  Cour t  to  dc>termine the propriety of the  order. 
T h e  allowance of f ragmentary  and  prt.mature appc3als f r o m  interlocutory 
orders would encourage and facilitate delays, increase costs and mul t ip ly  
appeals. 

Appeal  dismissed. 

STATE v. ARTIIUR GIBSOK 

(Filed 6 Nay, 1042.) 

1. Indictment § 1- 
After plea of not guilty is entered, a motion to qnnsh the indictment 

can no longcr be made a s  a matter of right. but is addressed to the dis- 
cretion of the conrt, and the esercisc. of such discretion is not reriewat)le 
on appeal. 

2. Rape 8 4 b -  
Intent is not an element of the offense of carnally knowing or atinsing 

a female child under the age of t w e l ~ r  years. C. b . .  4204, nnd a motion to 
quash an indictment therefor on the ground that it failed to allege "intent" 
is properly denied. 

3. Indictment 8 O- 

Ordinarily, an indictment for a statutory offense which follows the lnn- 
goage of the statute is sufficient. 

4. Indictment 8 1 0 -  
An indictment stipulating the name of prosecutris a s  "Iiobinson" instead 

of "Rolison" held not fatally defectire, the doctrine of idem sonans being 
applicable. 

5. Witnesses § 4-- 

The competency of n five-year-old child to testify as  a witness rests in 
tlir sound discretion of th r  trial conrt. 

6. Same-- 
The fact that the trial conrt p rmi l ted  a fire-year-old child to testify a s  

a witncss, and held that another child. six yearc, old. was incompetent, 
docs not manifest a t~use of discretion. hnt care ant1 discernment. 

5. Rape § 4d- 
Evidence of defendant's guilt of carnally knowir~g a female child nnder 

the age of 12 11cld sufficient to bc submitted to ths jury. 
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8. Criminal Law 5 79- 
Defendant's exceptions should be set out in his brief and reason or 

argument stated and citation of authorities given under each exceptioll, 
otherwise the exceptions will be taken as abandoned. 

APPEAL by defendant from Phillips, J., at  J anua ry  Term, 1942, of 
BUNCOMBE. 

Criminal prosecution upon indictment charging defendant with felo- 
niously ravishing and carnally knowing a female child six years of age. 
C. S., 4204. 

Verdict: Guilty of rape as charged in the bill of indictment. 
Judgment : Death by asphyxiation. 
Defendant appeals to Supreme Court, and assigns error. 

Attorney-General McMullan and Assistant Attorneys-General Bruton 
and Patton for the State. 

DaVere C .  Lentz for defendant, appellanf. 

WIKBORNE, J. Scrutinous consideration of each of the exceptions 
taken in behalf of defendant i n  trial below fails to show prejudicial error 
in the tr ial  in Superior Court. 

We advert to some of the exceptions. 
The first is to the refusal of the court to grant motion to quash the 

bill of indictment, made by defendant after defendant had pleaded not 
guilty and after the jury had been selected and impaneled. The grounds 
upon which the motion is based are not stated in the record. Yet in 
brief of defendant, filed in this Court, it  is stated that  the bill of indict- 
ment should have had the word "intent" in it, and should have desig- 
nated the alleged victim in her real name "Rolison" instead of "Robin- 
son." 

-4t the outset the motion for consideration as a matter of right was not 
made in time. Decisions of this Court are uniform in holding that a 
motion to quash the bill of indictment, if made after plea of not guilty is 
entered, is addressed to the discretion of the trial court. The exercise of 
such discretion is not reviewable on appeal. S. v. Jones, 88 N. C., 672 ; 
S.  v. Pace, 159 N. C., 462, 74 S. E., 1018; S. 1 % .  Beal, 199 N .  C., 278, 
154 S. E., 604. 

I n  the next place "intent" is not an cllement of the offense for which 
defendant is indicted under C. S., 4204. Deleting impertinent words, 
this statute provides that  '(Every person . . . who is convicted of unlaa- 
fully and carnally knowing and abusing any female child under the age 
of twelve years, shall suffer death.'' The bill of indictment sought to be 
quashed follows substantially the words of the statute as to essential 
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elements, and, hence, in conformance with t l ~ e  rule ordinarily applied 
in the decisions of this Court, meets the requirement of lay .  S. v. Cole, 
202 N. C., 592, 163 S. E., 594; 8. 2). J a c k s o n ,  218 S. C., 373, 11 S. E. 
(2d), 149, and numerous other cases. 

Lastly, if advantage of the alleged variance between the real name of 
the alleged victim, and that  given in the bill of indictment, could be 
taken on motion to quash rather than upon moticn to nonsuit as was 
done in S. v. W h i t l e y ,  208 X. C., 661, 182 S. E., 828, we are of opiniou 
and hold that  the doctrine of i d ~ n z  sonclns applies. S.  v. P a t f e r s o n ,  24 
N .  C., 346; 8. r .  I l c s f e r ,  182 K. C., 1047, 29 S. E., 380; S. c. D r a k e f o r d ,  
162 N.  C., 667, $8 S. E., 308; 8. v. Chanzbers ,  180 N. C., 705, 104 S. E., 
670; 8. 1 ) .  W h i f l e y ,  s u p m ;  S. v. D i n g l e ,  209 N .  C., 293, 183 S. E., 376; 
S. v. R e y n o l d s ,  212 N. C., 37, 192 S. E., 871. I n  fact the identity of 
person does not appear to have been queitioned on the trial. 

The second exception is to the refusal of the court to strike out the 
t c d m o n y  of the alleged victim for that, because cf her age, not quite 
six years, she was incompetent to testify. 

The competency of a child to testify as a witness in a case is a matter 
resting in  the sound discretion of the trial court. S. v. Eclzcards, 79 
I-. C"., 648; 8. I>. M e r r i c k ,  172 N .  C., 870, 90 S. E., 5159; S. 2).  S a f t e r f i e l d ,  
207 N .  C., 118, 176 S. E., 466; S. tl. J a c k s o n ,  211 N. C., 203, 189 S. E., 
502. 

I n  the E d w a r d s  case,  suprtr, R e a d c ,  J., stated: "There being now no 
arbitrary rule as to age, and i t  being a question of capacity, and of moral 
and religious sensibility in any g i ~ e a  case x-hether the witness is compe- 
tent, i t  must of necessity be left mainly if not entirely to the discretion 
of the presiding judge. S. v. M a n u e l ,  C14 N. C., 601. It may be stated, 
however, that  a child of tender years ought to be admitted with great 
caution; and where there is doubt it ought to be excluded. The formal 
answers to the usual question-who made you? what mill become of you if 
you swear to a l ie?  and the like, are so easily taught, that  much more 
ought to be required. The capacity of the child may be ascertained not 
only by examining it, but other persons who have had the care of it." 
This expression has been brought forward with a p ~ r o v a l  in the S a f f e r -  
fic~ld and J a c k s o n  casus, supra .  

The fact that  the court held another six-year-old girl to be incompetent 
to tcqtify is urged a,; evidence of abuse of discreticn in permitting the 
alleged rictim to testify. Quite to the contrary, it  manifests care and 
discernment. 

Other assignments are likewise without merit. 
I t  is noted that  exceptions to refusal to nonsuit are not brought for- 

ward in defendant's brief. Nevcrtheless, the testimony of the child in 
support of the offense charged is positire and direct. Her  testimony i~ 
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corroborated by  the doctor who examined her, a n d  b y  circumstances 
detailed by  other  witnesses. O n  the other  hand, defendant, while ad- 
mi t t ing  some of t h e  circumstances shown by  the  State, denies commission 
of the  offense. T h e  t r i a l  resolved itself into a question of fac t  f o r  the  
jury. And,  a s  was said i n  S. v. Jackson, 211 N. C., 203, " I t  is  a sordid 
story, and  n o  useful purpose would be served by  soiling the  pages of our  
reports wi th  a detailed recitation of the  facts." 

Attent ion is called t o  the fac t  t h a t  brief filed i n  behalf of defendant 
fai ls  to comply with R u l e  28 of the  Rules  of Prac t ice  i n  the Supreme 
Court,  213 N. C., 808. Where  exceptions a re  not set out i n  appellant 's 
brief, o r  where n o  reason or  argument  is stated or  au thor i ty  cited therein 
i n  support  of exceptions, they will be taken as abandoned by  him. A 
"pass brief" is disapproved. Jones  u. R. R., 164  K. C., 392, SO S. E., 
408. 

I n  the judgment below, we find 
N o  error. 

W. C. CLARK V. CITY O F  GIIEESVILLE. 

(Filed 6 May, 1942.) 

1. Evidence 3 4- 
The courts may take judicial notice of when the United States Censns 

figures are  available. 

2. Taxation 3 3 0 -  
In  ascertaining the State license tax on businesses in accordance with 

the graduated scale based upon the population of the municipalities in 
which the business is operated, for the tax year beginning 1 July, 1940, 
the Commissioner of Revenue properly used the 1930 United States Census 
figures, since the 1940 figures were not available at  the beginning of that 
tax year. Sec. 112, Revenue Act of 1939. 

3. .Municipal Corporations § 4% 
When the Commissioner of Revenue properly uses the 1030 United States 

Census figures in ascertaining the license tns  of a business in accordance 
with the population of the municipality in which the business is operated, 
the municipality is limited to a liccnse t a s  not in excess of that levied by 
the State, and when the city l e ~ i e s  a t a s  in escess of that amount, based 
upon its erroneous contention that the pognlation as  shown by the 1940 
Census should be used, the taspayer may recover the excess. 

APPEAL by  defendant f r o m  Dizon, Special Jztdys,  a t  October Term,  
1941, of PITT. 

Civil action to  recover a n  alleged orercharge for coal dealer's license 
tax. 
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The case was heard on facts agreed; a jury trial was waived, and the 
matter a t  issue submitted to the court for determination and adjudication. 

I n  summary, the operative facts follow: 
I. The plaintiff is now, and was a t  the time in question, a retail coal 

dealer in the city of Greenville, h'. C. 
2. The State Department of Revenue, pursuant to section 112 of the 

Revenue Act of 1939, levied and collected the sum of $25.00 from retail 
coal dealers in the city of Greenville as Schedule B license taxes for the 
year beginning 1 July,  1940, and ending 30 June, 1941. This tax was 
paid by the plaintiff. 

3. The population of the city of Greenville was determined under the 
Fifteenth Census of the United States (Government 1930 census) to be 
(5,000 and)  less than 10,000 inhabitants. I t  is agreed that  on 1 July,  
1940, the population of the city of Greenville, "as then determined by the 
Sixteenth Census of the United States (1940 census), was 12,961 in- 
habitants." 

4. The city of Greenville levied a license tax of $50.00 on retail coal 
dealers for the year beginning 1 July,  1940, and ending 30 June,  1941. 

5. The plaintiff paid the city license tax, under protest, and brings this 
action to recover one-half of it, or $25.00, as an  illegal overcharge. 

From judgment in favor of plaintiff, the defendant appeals, assigning 
error. 

J .  IV. lI. Rober t s  for plaint i f f ,  appellee. 
H a r d i n g  Le- Lee  for d e f e n d a n f ,  appellant.  

STACY, C. J. I t  is provided by section 112 of the Revenue Act of 1939, 
that every person, firm or corporation engaged in the retail coal or coke 
buqiness shall apply for and procure from the Comnlissioner of Revenue 
a State license, and shall pay for such license for cacli city or town in 
which such coal or coke is sold or delivered, as follows : 

3. "In cities or towns of 5,000 and less than 10,000 population, 
$25.00." 

4. "In cities or towns of 10,000 and less than 25,000 population, 
$50.00." 

I t  is further provided that no county shall levy any license tax on the 
business taxed under this section, but cities and towns are permitted to 
levy "a license tax not in excess of that  levied by the State." 

Section 933 of the same act provides that  it shall be the duty of the 
Commissioner of Revenue to construe a11 sections of the Rerenue Act 
imposing license, franchise or other taxes; that hi3 decisions shall be 
priwla facie correct, and a protection to the officers and taxpayers affectrd 
thereby; that  where the license tax is graduated according to population, 
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the population shall be the number of inhabitants as determined by tlie 
last census of the United States Gorernment, with proviso in respect of 
cities and towns thereafter extending their limits, not now material. 

TVhile it appears from the agreed statement of facts that on 1 July,  
1910, the population of the city of Greenville, "as then determined by 
the Sixteenth Census of the rnited States (1040 ccns~i\) ,  v a s  12,961." 
the fact is that the Sixteenth Census of the United States was riot then 
available for the State-a fact of wliich we may take judicial notice, 
21) Am. Jur., 112 and 113-and the Con~missioiler of Revenue in using 
the Fifteenth Census, the last available census, to ascertain the State tax 
was acting in accordance with the proviiions of the statute. Proris ion 
C'o. 1 % .  D n v ~ s ,  190 N. C., 7, 125 S. E., 693. The amoullt of the State 
tax, as thus determined, was $25.00. This, then, limited the munici- 
pality to a license tax not in excess of that  levied by the State. Hence, 
the correct result seems to have been reached. 

Affirmed. 

(Filed 6 May, 1'34'2.) 

1. Adverse Possession 9a- 
A sheriff's deed :rt  an execution cale under a jndgmrnt obtained agai~lst 

the nonresident onner by his wife to recorer for maintenance and 11c.ces- 
s;rrii)s fnrnished by her to their minor chililren, in which action attnclr- 
iilent was l e~ ied  on tlie land, is at least color of title, the judgment not 
being void, C. S., 428. 

2. Adverse Possession 3 4e- 
.\fter abar~do~~ment, the wife's ~ossrssion ;IS purcliaser at execution sale 

of a judgment obtained againct the hushand, is :ldver\e to the husband, 
and her possession for tlie statutory period will bar him. C .  S., 423. 

3. Husband and Wife 3 4d- 
After abandonment, the ~ i f e  may execute deed to her lands without tllc 

joind~r of her husband. C .  S., 2530. 

, ~ P E B L  by defendant from . Jo l~ns ion ,  Sp(~cio1 .Tutl,qe, at  February 
Term, 1942, of XECICLE>RUKG. Xo error. 

This was an action to deterniine the title to  land, tlie subject of a 
contract to conr-ey. Plaintiff claims title under a deed executed by the 
sheriff pursuant to a jlidgment of the Superior Court, and adverse posses- 
sion undcr the deed for more than seven years. Tliere was evidenct 
t~n t i ing  to show that  plaintiff, a n~a r r i ed  woman, had been abandoned 

!I-221 
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by her husband. Defendant declined tender of deed, alleging invalidity 
of titlr.  Upon issues submitted to the jury there was rerdict for the 
plaintiff, and from judgment on the verdict defendant appealed. 

XcDo~rgle  c6 Erl'in. for p l a i x f i f ,  nppcl lee .  
Xorgnn B. Gilrenfh for defendant, npprl lanf .  

DEVIK, J. The land which is the subject of this action originally 
belonged to plaintiff's husband, W. A. Campbell. I1 was e3tablished by 
thc verdict that the plaintiff's husband abandoned her in 1921. I n  1931 
thtl plaintiff instituted an action against her husband to recovcr for main- 
tenance and l~ecessaries furnished their minor chilcren, for which the 
husband was pr in~ar i ly  obligated. Attachment was levied on the land 
of the hniband, who n a s  then a nonresidmt of the State. Recovery was 
had in that  action, and judgment was rendered ordering the land sold to 
pay the judgment. The land was sold by the sheriff, bought by the plain- 
tiff, and proper deed thewfor executed and delirerld to the plaintiff. 
Gnder this deed the plaintiff entered into poscession of the land ant1 has 
hrltl the same adversely for more than seren years before the institution 
of the present action. These material facts were established hy the 
verdict or admitted in the answer. 

The judgment in  the action between plaintiff and her husband was not 
void and the slleriff's deed was a t  least color of title which ripened by 
adverse possession for seren years into an indefeasible title. C. S., 4.28. 
Lifter  abandonment the wife's adverse possession for the statutory period 
wolild bar the husband. ATicho7s 2%.  Y o r k .  219 N. C., 262, 13  S. E. (2d) ,  
565. 

The fact that  the plaintiff's husband does not join in the deed now 
tendered to the defendant cannot avail as a defense to this action. That  
the plaintiff was abandoned by her huqband has been determined by the 
vcrtlict. r l l de r  C. S., 2530, a wife who has been abandoned by her 
I~usband has full authority to convey her real property without the assent 
of hcr linsbantl. The constitutionality of this statut. has been upheld 
in uurnerous decisions of this Court. IIr111 I?.  Tl'nlker, 118 S. C., 377, 
24 8. E., 6 ;  Kr,ys 7%. Tuten, 199 K. C., 368, 154 S. E., 631; Sirhols  t r .  

I'ork, supra. 
Tllr defendant's exceptions to the judgment and to the judge'. charge 

cannot be sustained. 
I n  the trial we find 
Y o  error. 
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(Filed 6 JIny, 1942.) 

1. Statutes 3 10- 
A general statute will not repeal a prior local btatnte unlebs it appears 

on the face of tlie general statute that s~icli \ \as the intent of the General 
Assembly, smce otherwise tlie local statute will be construed as  an ewep- 
tion to the general statute, and this notwithstanding a general repealing 
clause in the general statute. 

2. Municipal Corporations § 30- 

Ch. 251. Private Laws 1911, amending thr  callarter of the city of ('liar- 
lotte by providing that assessments for pllhlic improrements made lnider 
the act should not exceed tlie value of speci:?l benefits accruing to the 
property assessed or 20 per (en t  of the assessed valuation of the property. 
hcld not repealed by ch. 56, Public 1,aws 1915, granting municipalities 
power to make public improrements and providing the machincry therefor. 

3. Statutes fi 9: Municipal Corporations 9 3-When prior act is never in 
force because not ratified, act purporting to anlend it is nullity. 

Cli. 304. Private Laws 1009, provided amendments to the charter of the 
city of Charlotte if ratified by the voters of the city. Among the amend- 
ments was a provision that asses<ments for public i~nprovements should 
not exceed the value of the special benefits accming to the property or 
20 per cent of its ascessed valuation. This act never became a part of the 
charter hecause it was not ratified. The charter was later amer~ded by 
ch. 231, Private Laws 1911, which contained identical limitations on assess- 
ments. C11. 135, Private Laws 1923, plirported to amend the Act of 1909 
by striking out the limitation of assessmmts to 20 per cent of the value of 
the property assessed. H e l d :  The Act of 1923 does not hare the effect of 
amc.nding the Act of 1011, but is a ~mllity, since it pnrports to :lmenci an 
; I C ~  which \vas never in force. 

4. Municipal Corporations 30--Special act limiting assessments for im- 
provements made thereunder held not to  apply to improvements made 
pursuant to genepal law. 

Plaintiff mnnicipality proceeded to improve a section of one of its 
street. pnrwant  to ch. 56, Public Laws 1915. A local statnte applicable to 
the c ~ t y  ich. 251, P r i ~ a t e  T ~ w s  1011) prorided complete machinery for 
pnbl~c improvements and stipnlated that no a\sessments levied under its 
pro~isioni  should exceed the amount of special benefits to the prolwrty 
ac.e\sed or more than 20 per cent of its assessed valuation. H t l d :  The 
two statutes can be construed in purr mntcrln, and the limitation on nssess- 
ments itipnlatecl in the pr imte act nppliei only to improvements made 
under its prorisions. and does not zipply to inlprovements made pnriuant 
to the gener:~l law. Flolcrvn z. Charlotte, 105 S. C. .  599, cited and dis- 
tinguiched. 
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5. Municipal Corporations 8 34: Limitation of Actions 1 L  
The three-year statute of limitatioiis does not apply to an action by a 

niunicipality to enforce assessment liens for public improvements, since 
the three-year statute does not apply to actions brought by the State or 
its political subdivisio~is in the capacity of its sovereignty. C. S., 420. 

6. binlitation of Actions § I+ 
No statute of limitations rnns against the sovereign unless it is expressly 

named therein. 

7. Municipal Corporations § 34- 
Liens for public improvements are distingnishable from tases. since they 

are levied only against tlie property improved to tlefrng tlie cost of the 
improvements \ ~ h i l e  taxes :Ire levied on all persoil;; and property within 
the taxing unit to defray the goveriimental espewes of the unit, and 
sincc liens for i~nprol-ements are  i l l  i 'cm mid can be enforced only agniust 
the specific property assessed, while taxes ~ 1 1 1  be collected out of the 
persoml pro pert^ of the taxpayer. 

8. Sam-Liens for public irnprovements are barred after the ten-year 
period prescribed by ch. 331, Public Laws 1929. 

An actiou to enforce the lien for public improvements, even thongh 
instituted under C. S., 7990, is barred after ten years from default in the 
payment of the assessmrnts, or, if the assessments ;ire payable in install- 
ments, each installment is bnrred aften ten years from default in payment 
of same unless the time for payment has been extended as  provided by 
Ian. since thc statute, prescribing tlie limitation, ch. 331, Public Laws 1929, 
expressly names municipalities. The distinction between a n  action to 
rnforcc the lien for public improvements and an action to foreclose a tax 
lieu under C. S., 7990, to which no stntnte of limitations is applicable, j s  
pointed out. 

APPEAL by plaintiff and  defendants f rom Blncksfock,  Special Judge, a t  
F e b r u a r y  Term,  1942, of MECKLEKBURQ. 

1. Civil action instituted under  section 7990 of t h e  Consolidated 
Statutes  of N o r t h  Carolina, f o r  the purpose of foreclosing a lien of the  
ci ty  of Charlot te  on defendants' land f o r  a special as~jessment on account 
of local improvements to  said land. 

2. P u r s u a n t  to  the provisions of chapter  56 of the  Publ ic  L a w  of 
1015, the city of Charlot te  opened a street, known as  the  P laza ,  f rom 
Central  A ~ e n u e  to ('ominonwealth Avenue, and i n  accordance with the 
petition of the  property owners assessed 100 per  cent of the  cost of the 
improvements, exclusirc of so much of the cost thertlof as  was incurred 
a t  street intersrctions, etc., against the lots and parcels of land abut t ing 
directly on said improved street, a t  ail equal rate  per  foot of such 
frontage. Tlie defendants did not sign the petition for  said improve- 
ments, n r i ther  did their  predecessors i n  title. Under  said proceeding, 
which was regular  in  form. th13 lot n o n  owned by these defendants was 
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assessed a total of $874.38, as of December 18, 1929. The first install- 
ment in the sun1 of $87.52, together with interest in the sum of $52.46, 
or a total of $139.95, was paid on 5 October, 1931. The remaining 
nine installnients in the sum of $87.43 each, or a total of $786.87, together 
with interest thereon, ha re  not been paid. 

3. The second installment of $87.43, with interest thereon, became due 
and payable more than ten years prior to the institution of this action, 
and the three and ten-year statutes of limitations were duly pleaded 
by the defendants. 

4. I n  the year 1929, the assessed taxable ralue of the land which is 
involved in this action was $605.00. 

5. Chapter 394 of the Private Laws of 1909, provided for an  amend- 
ment to the charter of the city of Charlotte when same should be ratified 
by a majority of the voters of the city of Charlotte a t  a special election 
to be held for that  purpose; section 85 of said act applied to special 
assessn~ents on real estate in the same language as section 'i of chapter 251 
of Private Laws of 1911, and contained the following language: "Pro- 
vided, further, that  no assessment against any piece of property irnprorrd 
as  in this act provided, shall in any case exceed the amount of special 
benefit to or enhancement in value of said property by reason of said 
improvements, or 20 per cent of the assessed taxable value thereof; and 
where permanent street improvements shall be made, the property bear- 
ing such assessments shall not be so assessed again until after the expira- 
tion of ten years from the date of the last preceding assessment." The 
abore amendment to the charter of the city of Charlotte was not ratified 
at the special election, and therefore said act never became a part  of the 
charter of the city of Charlotte. 

6. Chapter 251 of the Private Lams of 1911, amended the charter of 
the city of Charlotte, and section 7 thereof contains the identical prori- 
sions as to assessments on real estate, contained in the proposed charter, 
which was submitted to the voters of the city of Charlotte and rejected 
by them. 

7. Chapter 135 of the Private Laws of 1923 is as follows: "Section 1. 
That  section eighty-five of chapter three hundred and ninety-four of the 
Private L a m  of one thousand nine hundred and nine, be amended by 
striking out in lines forty-four and forty-five the following: (or txenty 
per cent of the assessed taxable ralue thereof.' Sec. 2. That  all laws 
and clauses of laws in conflict with this act are hereby repealed. Sec. 3. 
That this act shall be in force from and after its ratification. Ratified 
this the 1st day of March, AD. 1923." 

Upon the foregoing facts his Honor concludecl as a matter of law that  
the city of Charlotte had the right to proceed under chapter 56 of the 
Public Laws of 1015, in making local improvements and levying assess- 
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ments therefor, but that  said act mas subject to the provisions in  the 
charter of the city of Charlotte, limiting any assessment to a n  amount 
not in excess of 20 per cent of the assessed taxable ralue of the defend- 
ants' property; that said provision in the charter of the city of Charlotte 
had not been repealed. That  since the assessed value of the property of 
defendants in 1929 was $605.00 and 20 per cent thereof was $121.00; 
and since on 5 October, 1931, there waq paid $139.98 on the assessment, 
and said amount exceeds 20 per cent of the assessel taxable value of the 
property, plus interest thereon to the date of payment, there is no fur-  
ther assessment lien against the property of the defendants; and that  
since this action was institutrd under the provisions of section 7990 of 
the C'onsolidatetl Statutes of North Carolina, there is no statute of limi- 
tations barring the collectiori of any illstallmrnt of an  assessment, even 
tliougli installment S o .  2 became due and payablra more than 10 years 
prior to the institution of this action. 

From judgment entered on the foregoing conclusions of la~v,  the plain- 
tiff and defendants appeal and assign error. 

Tilleft (6 c n m p b e l l  for p l a i n t i f .  
If. 1,. T a y l o r  for de fendan t s .  
Phase l?rc?~izcr f o r  Ntcftral B. c f  L. -1ssocinfion o f  Chnrlot tp ,  S. C., 

amicus c u r i ~ .  

PLAIXTIFF'S APPEAT.. 
Demm-, J. The exceptions of the plaintiff relatc to the conclusion of 

law holding that  the city of Charlotte did not ha re  the right to proceed 
under chapter 56 of the Public Laws of 1915, in making local improve- 
ments and levying assessmerts without regard to chapter 251 of the 
Private Laws of 1911, which was an act to amend the charter of the city 
of Charlotte, and in section 7 thereof, there appears the following provi- 
sion: ' ' P r o ~ . i d d ,  frrrfher, that  no assessment against any piece of prop- 
erty improl-ed as in this act provided, shall in any case exceed the amount 
of special benefit to or enhancement in ralue of said property by reason 
of said improrrments, or twenty per cent of the a~sessed taxable value 
thereof." 

We are of the opinion that  neither the general act, chapter 56 of the 
Public Laws of 1915, nor the private act, chapter 135 of the Private 
Laws of 1923, repealed the charter prorision under consideration. The 
private act was a nullity, qince it purported to r e p a l  a provision in a 
proposed charter for  the city of Charlotte, which charter was never 
adopted, but. on the contrary, was rejected by the ~ o t e r s  of the city of 
Charlotte in a special election for the adoption or rejection thereof. 
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The rule as to the effect of a subsequent general statute on a local 
statute is stated in Felmet v. Commissioners, 186 E. C., 251, 119 S. E., 
353 : "A local statute enacted for a particular municipality is intended 
to be exceptional and for the benefit of such municipality, and is not 
repealed by a n  enactment of a subsequent general law. Rogers v. L7. S., 
185 U. S., 83;  Wilson v. Comrs., 183 N.  C., 638 ; Alexander v. Lowrance, 
182 N.  C., 642; Bramham v. Durham, 171 S. C., 196;  S. c.  Johnson, 
170 S. C., 688; Cecil v. High Point, 165 N. C., 431; School Cornrs. v. 
Aldermen, 158 N .  C., 197." 

I n  S. v. Johnson, supra, the Court said : "The general law will not be 
so construed as to repeal an  existing particular or special law, unless it is 
plainly manifest from the terms of the general law that  such was the 
intention of the lawmaking body. A general later affirmative law does 
not abrogate an earlier special one by mere implication. Having already 
given its attention to the particular subject, and provided for it, the 
Legislature is reasonably presumed not to intend to alter the special pro- 
vision by a subsequent general enactment, unless that intention is mani- 
fested in explicit language, or  there be something which shows that  the 
attention of the Legislature had been turned to the special act, and that  
the general one was intended to embrace the special cases within the 
previous one, or something in the nature of the general one making it 
unlikely that  an exception was intended as regards the special act. The 
general statute is read as silently excluding from its operation the cases 
which have been provided for by the special one. The fact that  the 
general act contains a clause repealing acts inconsistent with it does not 
diminish the force of this rule of construction. Endlich In t .  Stat., 223, 
e t  seq., ~llontford v. Allen, 111 Ga., 18." 

I n  the above case, as in the instant one, special reference is made to 
special and local laws, and section 2, chapter 56, Public Laws of 1915, 
states that  the act shall not repeal any special or local law or affect any 
proceedings under any special or local law, for the making of street, 
sidewalk or other improrements, etc., but that  the act shall apply to all 
municipalities and "shall be deemed to be additional and independent 
legislation for such purposes and to provide an alternative method of 
procedure for such purposes, and to be a complete act, not subject to any 
limitation or restriction contained in  any other public or private law or 
laws, except as herein otherwise provided." 

The question then arises as to whether or not they can be construed 
in pari maferia. I f  they cannot, and the prorisions are contradictory, 
and repugnant, the provisions of the charter must prevail. 

An  examination of chapter 851 of the Private Laws of 1911 discloses 
that  said act amends the charter of the city of Charlotte by adopting a 
complete method for public improvements, and of the procedure to be 
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followed in connection therewith. I t  will be noteo that in the proviso, 
which the court below held limited the plaintiff to an  assessment not i n  
excess of 20 per cent of the assessed tasablc value a t  the time the assess- 
ment was made, there is a limitation: "That no assessment against a 
piece of property improved, as i n  fhis act proridid,  shall in any case 
exceed the aniount of spccial benefit to or the enhancement in value of 
said property by reason of said improvi~ments, or twenty per cent of the 
assessed value thereof ." 

The paving assessnient under consideration in  this action was not 
made pursuant to the provisions of the charter of the city of Charlotte, 
nor as therein provided ; the entire proceedings were in pursuance of and 
in  accordance with the authority coiitained in chapter 56 of the Public 
Laws of 1915. Section 4 of chapter 251, Private Laws 1011, authorizes 
the board of aldermen to lay out districts or  section^ of streets and side- 
walks for permanent improvement and to assess the c30st of such improre- 
merits as may be just and proper against the abutt ing property; pro- 
vided, the persons owning the land abutting on such street or sidewalk 
or public alley, or the portion thereof to be improved, which is more than 
one-half of the frontage abutting on such street, sidewalk or public alley, 
shall i n  writing request said board to make such niprovements. The 
act authorizes the hoard of aldermen to pave, without the consent of the 
property owners and without requiring the property owners to file any 
petition in connection therewith, certain streets named in  the act, which 
streets traversed a substantial part  of the business area of the city of 
Charlotte, including the main streets leading thereto; and to assess the 
entire cost of said improrements against the real estate abutting on the 
street or s i d e ~ ~ a l k  so improved. I t  may have been this group of citizens 
and property oxners tha t  the proviso was intended to protect. At any 
rate, we think the limitation is confined to assessments made pursuant to 
the authority contained in the act itself, and does not limit the city when 
proceeding under an independent and alternative law enacted for the 
benefit of all the municipalities of the State. 

The  defendants insist that the case of F l o ~ r w s  7.. Charlotte,  195 N.  C., 
58!3, 143 S. E., 142, is controlling. m e  do not think so. I n  that  case 
the facts disclose that Louise Avenue mas paved by the city of Charlotte, 
uiider the provisions of its charter in 1018, and the cost assessed 23 Octo- 
her, 1013. The lot in question n a s  located a t  the northwest corner of 
Lor i i s~  and Sunnyside Avenues. Sunnysitle Avenuca mas paved under 
the provisions of chapter 56, Public Laws of 1915, and the cost assessed 
on 20 February, 1923. A h o t h e r  part  of t11e proviso in the chartcr wliich 
we have under consideration waq cons t ru~d,  to wit : ' .Alnd where perma- 
nent street improvements shall be made the property bearing such assess- 
ment shall not be so assessed again until after tlir exp~ra t ion  of ten years 
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from the date of the last preceding assessment." This part of the pro- 
viso, unlike the one under consideration in the instant case, contains no 
limitation therein, but is general in its application. The court very 
properly held the provision binding upon the city of Charlotte, for the 
original assessment was made under the terms and conditions of its 
charter and chapter 56, Public Laws of 1915, under which the city a c t d  
in 1923, expressly provides, t ha t :  "It shall not . . . affect any proceed- 
ings under any special or local law, for the making of street, sidewalk or 
other improvements hereby authorized." The city having proceeded in 
1913 under the terms of its charter, was bound thereby. I n  the instant 
case it did not so proceed, and plaintiff is not bound by the 20 per cent 
limitation in its charter. 

The defendants' first exception has been disposed of in the considera- 
tion of plaintiff's appeal. The other exceptions of the defendants are 
without substantial merit, except No. 3, which is to the conclusion of law 
by his Honor :  "That in view of the fact that  this action was instituted 
under S o r t h  Carolina Consolidated Statutes, section 7990, there is no 
statute of limitations barring the collection of any installment, even 
though one of said installments, being installment #2, in the amount of 
$87.43, with interest thereon, became clue and payable more than ten 
years prior to the institution of the action." 

Section 7990 of the Consolidated Statutes of North Carolina has been 
considered many times by this Court. I n  most of the decisions where a 
statute of limitations has been discussed in connection with this section, 
the action was for the collection of taxes. The decisions of this Court 
as to whether or not the three-year statute of limitations, the ten-gear 
statute of limitations, or no statute of limitations a t  all applied, in 
actions to collect paving or other statutory assessments, hare  not been 
uniform. 

These defendants plead the three-gear and the ten-year statutes of 
limitations in this action. The defendants contend the three-year statute 
should apply and cite C. S., 420, as fo1lo~r.s: "The limitations prescribed 
by law apply to civil actions brought in the name of the state, or for its 
benefit, in the same manner as to actions by or for the benefit of private 
parties," and T i l l e r y  7'. Il 'hiteril le L u m b e r  Co., 172 X. C., 296, 90 S. E., 
196. This statute has been considered by this Court a number of times, 
see F u r m n n  2 % .  T i m b e r l n k e ,  93 S. C., 66;  W i l m i n g t o n  c, C'ronly,  122 
S. C.,  358, 30 S. E . ,  9 ;  I I o s p i f n l  v. F o u n t a i n ,  129 PI'. C., 90, 39 S. E., 
734; Threodg i l l  v. Il'mdcsboro, 170 K. C., 641, 87 S. E., 521; T i l l e r y  V. 

I l umher  Po., 172 N. C.,  296, 90 S. E., 196; and 1 1 l a n ) ~ i n ~  z.. R. R., 188 
S. ('., 641. 125 S. E., 555. :In examination of the abore cases will 
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disclose that  the three-year statute of linlitations applies to the State, 
and political subdivisions thereof, in an action brought in the name of 
the State or for its benefit, or for the benefit of 1 olitical s~tbdivisions 
thereof, when the action is not brought in the capacity of its sovereignty. 
The instant action mas brought by the city of Charlotte in its capacity 
of sovereignty. The case of Morganto~l  I * .  A w r y ,  179 N .  C., 551, 103 
S. E., 138, is cited in support of the contention that  the three-year statute 
of limitations applies. The case was decided before tlie enactment of 
section 1, chapter 331, of the Public Laws of 1929, and is not now in 
point. 

Judge  Clark said in the opinion in the case of I l ' i l m i ~ ~ g f o n  1 . .  C1ronl,y, 
supra:  "The Court refused to permit the collection of unpaid taxes for 
any year more than ten years before the bringing of this action. This 
was error, as stated in the opinion in the defendant's appeal. donrs  v. 
A r r i n g f o n ,  94 N .  C., 541. N o  statute of limitations runs against the 
sorereign unless i t  is expressly named therein. This is irnnlemorial law, 
based on reasons of public policy, which has been observed by all gov- 
ernments." 

The principle laid down and oft repeated in our decisions that '(No 
statute of limitations runs against the sorereign unless i t  is expressly 
named therein," is sound, and in the collection of taxes, levied as pro- 
vided by law, this principle ought not to be abridged or proscribed. To 
adhere to this principle is an  assurance to the citizens of the State who 
pay their taxes promptly, that  they will not be penalized by the wiping 
out or  remitting the taxes, cost and penalties of delincpent taxpayers. 

Our Constitution, Art. V, see. 3, provides: "The power of taxation 
shall be exercised in a just and equitable manner, and shall nerer be 
surrendered, suspended, or contractd away. Taxes on property   hall be 
uniform as to each class of property taxed." 

The General Assembly, pursuant to the provisions of the Con\titntion, 
has established the procrdure for levping a d  collecting taxes, and nlicn 
levied "The tax lien shall continnc until the taxes, plus interest, penalties 
and costs, as allowed by lam, hare  hecii fully paid." Sec. 1704, ch. 210, 
Public L a m  1039. 

When an action is brought by the rowreign under section t ! f !)O to 
collect a tax duly h i e d  as prorided by law, no statute of limitations 
applies. S c u l  I I a n o t w  Cotrnty 1 % .  K h i f e m o n .  190 N .  C., 332, 129 S. E., 
808; &'hole Y r o d u r i s  C'o. 7%. Cement  Co., 200 N. C., 226, 156 S. E., 777; 
FVilXcs Cotrnig 1 ' .  Forcsfer ,  204 5.  C., 163, 167 S. E., 691 ; Logtrn P. 

G'ri f i fh ,  205 S. C.. 580, 172 S. E., 348. IIowcl-er, the sovereign may 
elect to institute an action for thc collrc4on of taxw, nndcr procedure 
suc.11 as was formerly authorized in C. S.. 8037. and I O K  by chapter 310, 
P l~b l i c  1,aws of 1939, 1)ut in sl~cll actions the s o r ~ r ~ i g i i  is required to 
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comply strictly with the terms of the statute if the remedy is effective. 
The law is succinctly stated by Jzcstice Brogden in Logan I ? .  Griffith, 
supra, as follows: " 'Foreclosure' is the process provided for turning the 
lien into money. Whether such lien be a plain lien arising from the bare 
purchase a t  the sale or payment of taxes or such as may be evidenced by 
a certificate of sale executed by the proper officers, the sovereign may 
proceed under C. S., 7990, to foreclose the lien, in which event no statute 
of limitations is applicable. But  even if the sovereign elects or chooses 
to foreclose the sale certificate, C. S., 8037, sets the time clock on eighteen 
months from the date of the certificate, and after the lapse of that  period, 
the remedy is ineffective." 

I n  considering questions involving the collection of assessments in 
drainage districts, assessments for local improvements by municipalities 
and the collection of taxes, apparently no particular effort has been made 
to distinguish assessments from taxes; this is probably due to the fact 
that many of the statutes refer to both and make no distinction between 

Does the ten-year statute of limitations apply to assessments for local 
improvements, even though the action to enforce the lien is brought under 
C. S., 7990? As stated heretofore, our decisions are conflicting. The 
following cases hare  held that  the ten-year statute of limitations does 
apply. Schank 1%. Asheville, 154 N. 0.) 40. 40 S. E., 681; Drainage 
Disfricf v. Hufs te f ler ,  173 N .  C., 523, 92 S. E., 368; High Poinf 2.. 

Clinard, 204 N .  C., 149, 167 S. E., 690. 
I n  the case of Schank v. Asheville, supra, the Court said : "The asses-  

ment and levy by the board of aldermen in this case had the effect of a 
judgment and lien." A judgment, unless renewed, is barred in ten years. 

The case of Sfatesville z.. Jenkins, 199 N .  C., 159, 154 S. E., 15, con- 
strued a charter provision in the following language: "In which case 
the amounts due shall be and remain a lien on the lot or lots against 
which they are charged and assessed until fully paid," and held that the 
charter prorision, coupled with the fact that  chapter 331, subsection b, 
of section 1, of the Public Laws of 1929, failed to give a reasonable 
time to bring an action before said act became effective, made the statute 
of limitations inapplicable. 

I n  the case of ,4sheboro 1.. Morris et a l . ,  212 N .  C., 331, 193 S. E., 424, 
the original defendants did not answer, but the purchaser of the equity, 
subject to the lien, did file an answer and plead the three-year statute of 
limitations. Plaintiff's action was brought under C. S., 7990. I n  the 
opinion the Court repeated the principle heretofore discussed : "Statutes 
of limitations never apply to the sovereign, unless expressly named there- 
in," and further stated, '(Where the sovereign elects or chooses to proceed 
under C. S., 7990, no statute of limitations is applicable"; and cites 
Loqon 1 % .  Gri f i fh ,  supra, and . T P ~  H a n o r ~ r  Co~inf,y I - .  Ti'Aif~man, suprn, 
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both of which cases involved the collection of taxes I n  that case, how- 
ever, not having been pleaded, the applicability of the ten-year statute 
wa.; not directly involved and the provisiolir of rer. 1, cli. 331, I'ublic 
Laws of 1029, were not called to the attention of tl e ('oiirt. The &ect 
of this statute on former decisions of thi, Court n a s  riot dec id~d.  

Since this Court has not heretofore made a distinction between taxer 
and assessments for local improvements when the action was brought 
under C. S., 7990, should we draw that  distinction now? T e  think so. 
Taxes, distinguished from sprcial a?ses~mcnts, are levied on all the per- 
sons and property or all the persons ant1 property of a certain clas, in a 
particular state, county, city, t ovn  or other go~errimcntal  ur territorial 
division, for the purpose of dc,fraying the ex1 enscs of that povern- 
mental or territorial division. Aissessnients for local improvements are 
levied on the property specially benefited by a local i n ~ p r o r ~ m e n t  in pro- 
portion to the benefit, for tht. pnrpo-e of defraying the cost of the inl- 
provement. 19 R. C. L., Xunicipal  Corporations, :ec. 246, 1). 947. -111 
actions to collect a\sessments for local iniprorernents are in rem ant1 the 
sovereign cannot obtain a personal judgment in connection therewitli, nor 
seize the personal property, nor subject other real estate of the owner of 
property so improved, to the payment of special ac:5essmei~ts. Thc pro- 
cedure is different in the collection of taxes. The tax list in the hancls of 
the tax collector is equivalent to an execution and the tax collector, in 
lieu of selling real estate for the collection of taxes due thereon, may w i w  
p13rsonal property belonging to the taxpayer and scll same, or so rnncli 
thereof as may be necessary for the satisfaction of all taxes clue t)y tlie 
taxpayer. 

The right to levy assessmentq, in connection with local improrernerlts, 
is given to municipalities by the General ,\s~embly as a special grant of 
power, and is not included in their general po7Ter to tax. rnquestioiial)ly 
the General Awembly has tlie right to fix tlie 1)rocedilrc and I)resnil)c~ the 
linlitations under which specially prantrd poncw -1i:dl be exerci~etl. 

Section I ,  chapter 331, Public Laws of 1929, provides : ' ( S o  ~tatutc. 
of limitation, whether fixed by law especially rcfcrretl to in thi i  v l~rptc~r  
or otherwise, shall bar the riglit of the rnuniciprlity to enforce any 
remedy provided hy law for the collection of mipaid aqie.srnent~, whether 
for paving or other benefits, and nliether such a s s e i m m t  is made under 
this chapter or under other gtweral or specific acts, save from and after 
ten years from default in the payment therpof, or if payable in iil\tall- 
ments, ten years from the default in the pa,~rnent of any init:illi~it~nts. 
N o  penalties prescribed for failure t o  pay taxm +11a1l apply to sprcial 
assesw~cnts, but they shall hear intrrest lit tlic rate of six 1)er cc'nt pcr 
annun1 only. I n  any action to forcczlo-c a spccial a-ws-rnt.~it tlie c~)yt, 
shall be taxed as in any other civil action, and ql~all i~wlutle an allon ance 
for  the cornmicsioner appointed to make the talc. n h r h  <hall not b~ more 
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EXTRACT Co. u. RAY. 

than five per cent of the amount for which the land is sold, and one 
reasonable attorney's fee for the plaintiff. This section shall apply to all 
special assessments heretofore or hereafter levied, but shall not apply to 
any special assessment for the collection of which an  action or proceeding 
has heretofore been instituted." 

Here the municipalities, the sovereigns, are expressly named in the 
statute of limitations, and we think the Grneral Assembly intended to bar 
all assessments for local improrenlents after ten years from default in 
the payment thereof, or, if payable in installments, in ten years from 
default of any installn~ents, and we hold that  the ten-year statute of 
limitations is applicable to assessments for local improvements and that 
the same are barred from and after ten years from default in the pay- 
ment thereof, or, if payable in installments, tcn years from default in the 
pa.yment of each installment, unless the time for payment has been 
extended as nrovided bv law. 

The defendants' third exception is sustained, this cause is remanded 
and judgment will be entered in conformity with this opinion. 

Plaintiff's appeal 
Reversed. 
Defendants7 appeal 
E r ro r  and remanded. 

CAROLINA AXILINE & EXTRACT COMPANY, IR'C., v. W. TV. RAT. 
TRADING A N D  DOING BUSINESS AS RAP CHEMICAL COhIPAXY. 

(Filed 6 May, 1912.) 

1. Unfair Competition § 1- 
What constitutes fair and unfair competition cannot be defined by in- 

flexible rule, but each case must be determined upon its particular facts 
to ascertain whether the acts complained of would likely deceive the 
public. 

2. Same- 
A party advertising that his products are identical with, or possess all 

the properties of, the products of a competitor, is g~iilty of nnfnir compc- 
tition if his statements are untrue. 

3. Same- 
h party may be guilty of unfair (mnpcstition, even though his trade name 

is not an infringement on the trade name of a competitor, and even though 
his prodlict is equal or superior to the product of his competitor, if he 
txkes advantage of the good wiIl and business reputation of his competitor 
by unfair means. 
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4. Same-Evidence held for Jury on question of .whether defendant was 
guilty of unfair competition. 

Plaintiff sold its plant to defendant, purchased new equipment and con- 
tinued its business from another location. Thereafter, defendant wrote 
circular letters to plaintiff's customers stating that defendant was mauu- 
facturing products identical with plaintiff's product.& and listing the trade 
names and prices of plaintiff's goods along with his own corresponding 
trade names, which were somewhat similar, and quoted lower prices. 
There was evidence that the products of plaintiff and defendant were not 
identical and that defendant's manufacturing equipment was open and not 
modern, while plaintiff's equipment was new, modern and enclosed. Held: 
In plaintiff's suit for injunction, the evidence should have been submitted 
to the jury to determine whether the goods of the parties were not identi- 
cal, or whether defendant made use of plaintiff's good will and reputation, 
or of plaintiff's trade names to sell identical or even superior products, 
in either of which events plaintiff would be entitle11 to relief. 

APPEAL from Blacksfock,  Special Judge, a t  No~iember Term, 1941, of 
MECKLENBURQ. 

Civil action to recover damages and to restrain the defendant from 
engaging in unfair competition, in which a temporary restraining order 
was granted. 

P r io r  to 27 February, 1941, the plaintiff was manufacturing and dis- 
tributing certain chemical products. Pursuant to an  agreement, dated 
25 February, 1941, G. S. McCarty, X. G. Sixt, E. B. Wheeler, T. J. 
Marler and F. A. Tomalino obtained d l  the capital stock of the plaintiff 
and the plaintiff sold to the defendant all its real estate, equipment and 
the right to use all formulas then owned by the plaintiff except two. 

On  27 February, 1941, plaintiff and defendant entered into an  agree- 
ment under the terms of which defendant should manufacture, furnish 
and deliver to the plaintiff, a t  any time within sixty days from the date 
of the agreement, any of the products which were being offered for sale 
by plaintiff a t  the time of the agreement, such products to be manufac- 
tured or compounded according to formulas being used on 27 February, 
1941, by the plaintiff. Plaintiff purchased new equipment and con- 
tinued its business a t  another location. 

The evidence discloses that  from about 20 May to 26 May, 1941, the 
defendant wrote 29 letters to plaintiff's customers which, except for the 
materials described, were in the following form : 

"May 21, 1941. 

"GENTLEMEN : March ls t ,  we purchased the plant, manufacturing 
equipment, and inventory of the Carolina Aniline & Extract Company. 
Since that time, we have been manufacturing for them, but their contract 
with us expired April 27, 1941. 
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"From now on we will t ry  to get as much of the business as possible. 
We will manufacture identically the same products under our own trade 
names. We wish to quote below as follows : 

Their  Products Our Products Their Price Our Price 
Carosolv C L  Raycosolv C L  .I0 lb Del. .09 lb. Del. 
Carocen K.Spec. Raycopen K .20 Ib Del. .18 lb. Del. 

('We can assure you of uniform quality and immediate delivery, as our 
plant personnel has been kept intact and our raw material inventory has 
been doubled. 

IC I f  you are interested in cutting your processing costs, let us ship you 
a half drum of Raycosolv CL and a can of Raycopen K. I f  our mate- 
rial does not prove satisfactory in every respect, ship it back collect and 
we will cancel the .invoice. 

Yours very truly, 
(Signed) HARRY H. SIMS 

HARRY H .  SIMS. 
Ray Chemical Company." 

Plaintiff alleges that  the letters were false, deceptive and intended to 
deceive and did deceive plaintiff's customers and has caused the plaintiff 
great damage, both in loss of business and good will. 

Plaintiff further alleges and offers eridence tending to show that  when 
the defendant wrote the 29 letters to plaintiff's customers, the products 
which were being manufactured by the defendant mere not identicaI1y 
the same products as those then being manufactured by the plaintiff, and 
that in the letters the defendant listed 26 of plaintiff's products which 
the defendant had never manufactured for the plaintiff. 

Plaintiff alleges and offered evidence tending to prove that the equip- 
ment used by defendant mas open and not modern, that plaintiff has new, 
modern, enclosed equipment and that  in manufacturing it. ~)rotlucts. 
even when using the formulas previously used in the open equipment, 
that by reason of the different method and procesq used. a superior 
product is obtained; and offered e~ idence  tending to show that in Nag,  
1941, all the formulas, except one or two, used by l~laintiff had been 
changed and were not the same as the forn~ulas  uqed by defendant at the 
time defendant was making products for plaintiff. Plaintiff 81.0 alleges 
that the trade names used by defendant are a corruption of plaintiff's 
trade names and confuse the public and the customers of plaintiff. 

At the conclusion of plaintiff's eridence the defendant moved for judg- 
ment of nonsuit; motion was granted and judgment entered accordingly 
and the temporary restraining order dis.olred. Plaintiff excepted and 
a p ~ e a l e d  to the Supreme Court and assigncd error. 
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Carsue l l  ie. E r v i n  for plaintif f .  
E d ~ c a r d  J .  Bcinson ~ n d  F m n k  H.  I<lienned?y for defendant .  

DENNY, J. The question presented for our coitsideration is whether 
or not the court erred in granting defendant's motion for judgment as 
of nonsuit. We think the e\-idence, when construed in  the light most 
farorable to the plaintiff, iq sufficient to carry the case to the jury. 

"Competition in trade is rntirely proper and universal and a person 
has a right by fa i r  and honcst metho(lq to extend his buqinecs into thr  
vicinity of another, no matter what the effect on the bnsii~ess of the 
other, and a competitor will not be enjoined from a course of business 
causing injury only such as might rosult from keen competition, anti 
any loss or damage caused lq the mere use of worus or marks which arc  
puhliei  j u r ~ s  in their prirnary sense is d a ~ n n u n ~  nbsqlcc ~ n ~ z l r i n  for whic l~  
no action lies." 63 C. J. ,  page 413, src. 110. 

I t  is often yerg difficult to draw a distinction beiween fair  and unfair  
competition. T o  inflexible rule can be laid down as to  what conduct 
will coristitute unfair competition. Each casc is, in a nieasure, a law 
unto itself. Unfair competition is a question of fart .  . . . The universal 
test question is whether the public iq likely to be tleceired." 63 C. J., 
1). 414, see. 112. This same authority further ~ t a t e s ,  in the followillg 
sections: 109, p. 413 : ",Ilthough plaintiff has no ~~xcliisive right in the 
goods themselres, such as a patent or a copyright, he may neverthelcsp 
enjoin defendant from representing either cxpressl> or by deceptirc arti- 
fice that  his different artirle is the Samp as plaintiff's article." Sec. 111, 
1). 413 : "It  is immaterial, so f a r  as plaintiff's right to relicf is concerned, 
that defendant's goods are of equal or superior intrinsic merit as defentl- 
ant  has no right to make use of plaintif 's good will and rrputation, or of 
plaintiff's advertising, to sell even a superior art ich,  such conduct injnr- 
ing plaintiff by d e p r i ~ i n g  him of sale5 which he otherwise would ].la\ tj 
made." Sec. 113, p. 462 : "The sending of false and misleading circn- 
lars, wliich would take away another's business by unfair  means anti 
deceive the public, will be enjoined. A person may freely atlrertise. 
where such is the fact, that  his article poswsses all the qualitirs of oi:e 
rr~ade by a prior manufacturer, \\ithont being guil y of unfair competi- 
tion." 

I t  will be noted that  in order to escape liability for unfair competition. 
statements made for the purpose of inducing a competitor's cnstomerc 
to  purchaw the adrert ist4s products hg making the exprecs statement 
that  his products pocsess all the qualities of the products of anothcr, the 
statement must hc true, or thr  injurrd party will he entitled to relief. 

I n  the case of I 'ortcs Jl 
(2d) ,  302, the Court held 
patent, that  the use of the 

' f y .  C'o. I , .  Ply-Rifc. Ponfrclctinq Co. ,  33 Fed. 
that while the d e f e n d ~ n t  was infringing a 

trade rialnr "Ply-Rite" l>,v defendant ~r-ac not 
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an  infringement of plaintiff's trade-mark "Par-Lock," but that  the man- 
ner i n  which defendant used these names was unfair competition. The 
Court said : "In support of its contention that defendants' practices have 
been unfair, plaintiff showed instances of defendants having gone to the 
contractor on a particular piece of work after the architect had specified 
'Par-Lock,' and having arranged to have Ply-Rite substituted; or having 
gone to the very customers of the plaintiff and underbid the plaintiff on 
the particular job, v i t h  the result that  plaintiff mas compelled to reduce 
its price in order to obtain the contract; and of claiming orally and in 
writing that  their material was fully equal to Par-Lock. There is, 
however, no proof that in any of these alleged instances did defendant 
actually attempt to palm off their product as that  of the plaintiff, or did 
they eyer induce the actual breach of a contract. However, these are 
only two of the various practices that  are actionable as unfair competi- 
tion. Today the law of unfair  competition is plastic. The test is 
simple, and lies in the answer to the question: Has  the plaintiff's legiti- 
mate business been damaged through acts of the defendants which a court 
of equity would consider unfa i r?  The court feels that  the eridence 
requires an  affirmative answer to this question. Through the peculiarly 
intimate knowledge which defendants had acquired of plaintiff's process, 
they were able to make serious inroads upon plaintiff's business, and the 
manner in  which they did it was not without its element of unfairness. 
Intent  is a vital element in questions of this kind. Defendants knew 
that  they used a cheaper grade of asphalt in their bond material than did 
plaintiff. B y  reason of this fact defendants could, and had a legal right 
to, quote a cheaper price, but they did not have a right in so doing to 
state, as they did, that their material and process was fully equal to that 
of Par-Lock, whose process  the^ were in the act of infringing." 

I n  the case of Anheuser-Rusch 1 % .  Nudweiser Mal t  Produc f s  Corp. ,  287 
Fed., p. 243, the Court said:  "The fundamental question in cases of 
trade-mark or unfair competition-and 'in fact the common lam of tratle- 
marks is but a part of the broader law of unfair competition' ( H a n o r e r  
Ni l l ing  Co. T, Mefcr i l f ,  suprrr-240 r. S., 403)-is whether the public 
is being misled and deceived so that a defendant is in effect taking the 
advantage of the good will and business reputation that a complainant 
has built up  through service or advertising or in any manlier regarded as 
lawful and proper.'' 

I n  the case of A r u e g ~ r  1.. Lundeen e f  nls., 211 Ill.  App., 320, defend- 
ants, former employees in the dental office of plaintiff for several years, 
opened up a dental office of their own across the street from their former 
employer, and contacted paticnts of their former employer and made 
representations to influence them to visit defendants and haye their fu- 
ture dental work done by them. The Court said : '(They were entitled to 
make every legitimate effort to further their own welfare and increase 
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their professional success and profit. Of course, i n  such a case as this, 
i t  is not the motive of the appellants that  is important, as 'a wrongful 
motive cannot convert a legal act into an  illegal one.' Nims on Unfair  
Competition, etc., p. 333. I t  is conduct which unfairly deprives another 
of tha t  which belongs to him that  is condemned and which gives the 
Court jurisdiction and justifies the injunction. The law does not allow 
ex-employees to make representations concerning and give out informa- 
tion about their former employer's business for the double purpose, first, 
of seducing patients from going back to the place of business of their 
former employer, and, second, of obtaining their former employer's cns- 
tomers and pecuniarily profiting thereby." 

Unfair  competition is not confined to the palming off by one competitor 
of his goods as the goods of another. The same wrongful result may he 
brought about by other means or practices. International Xews  S e r v i c ~  
v. Associated Press, 63 U. S., L. Ed., 211, 300 Fed., 509. "Unfair com- 
petition in trade is not confined to  the imitation of a trade-mark, but 
takes as many forms as the ingenuity of man can devise." Renj. T. 
Crump Co. v. J.  L. Lindsay, Inc., 130 Va., 144, 107 S. E., 679. 

We do not wish to discuss the evidence in this case in detail. However. 
the defendant i n  his various letters to plaintiff's customers did state, " K e  
will manufacture identically the same products under our own trade 
names," and then proceeded to list the name and price of plaintiff's 
goods along with his own goods and quoted a lower price. I f  the goods 
were not identical, the method pursued by the defendant constitutes 
unfair  competition. The determination of that  question is one for the 
jury. 

Likewise, the jury may consider the evidence and deternline whether 
or not the defendant made use of the plaintiff's good will and reputation, 
or of plaintiff's trade names, to sell an identical or even a superior 
product, thereby iiljuring plaintiff by depriring it of sales which i t  other- 
wise would have made. 

The judgment of the court below is 
Reversed. 

J. H. H E N L E Y  v. FLOYD H. HOLT ET AT.. 

(Filed 6 May, 1942.) 

1.  Trusts § 18c- 

h party seeking to engraft a parol trust upon the legal title hns, in 
accordance with the general rule as to the intensity of proof necessary to 
obtain relief against the apparent force and effect ol' a written instrument. 
the burden of establishing his alleged parol trust by evidence clear, strong 
and convincing. 
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2. Same-In action to engraft parol trust on deed from third person to 
defendant, the deed itself does not create presumption against plaintifP. 

Plaintiff trustor alleged that he permitted the deed of trust to be fore- 
closed pursuant to an agreement with defendant that defendant would pur- 
chase a t  the sale, apply the value of the crops raised on the land to the 
debt, and reconvey to plaintiff when the debt was discharged. Held: An 
instruction to the effect that the jury might consider the "inadvertence" 
in failing to have a declaration of the trust inserted in the deed from the 
trustee to defendant, or in some written memorandum, and that the deed 
itself created a presumption against the existence of the trust, which plain- 
tiff had the burden of overcoming by evidence clear, strong and convincing, 
places too heavy a burden upon plaintiff and entitles him to a new trial. 

BARNHILL, J., dissenting. 
DEVIN, J., joins in dissenting opinion. 

APPEAL by plaintiff from Johnson ,  Special  J u d g e ,  a t  September Term, 
1941, of LEE. 

Civil action to establish a parol trust in lands, tried upon the follow- 
ing issues : 

"1. Did the defendants, Floyd H. Holt  and wife, Mary Elizabeth Holt, 
take title to the lands in controversy impressed with a trust in favor of 
the plaintiff, as alleged in the complaint? Ans. : 'No.' 

"2. I f  so, is the plaintiff estopped to assert the said trust, as alleged 
in the answer ? 7 7  

From judgment on verdict, the plaintiff appeals, assigning errors. 

K. R. H o y l e  for plaint i f f ,  appel lant .  
D. B. Teague  and  17arser, M c I n t y r e  d H e n r y  for defendants ,  appellees. 

STACY, C. J. This is the same case that  was before us on plaintiff's 
appeal a t  the Fall  Term, 1938, reported in 214 N. C., 384, 199 S. E., 383, 
where the facts are set out and to which reference may be had to avoid 
repetition. 

The trial court properly instructed the jury that  the plaintiff was 
required to establish the parol trust, upon which he relies, by evidence 
clear, strong and convincing. W i l s o n  v. W i l l i a m s ,  215 N.  C., 407, 
2 S. E.  (2d), 1 9 ;  Peterson z.. T a y l o r ,  203 N. C., 673, 166 S. E., 800; 
Gillespie v .  Gillespie,  187 N .  C., 40, 120 S. E., 822; C u n n i n g h a m  v .  
Long ,  186 X. C., 526, 120 S. E., 81;  W i l l i a m s  v .  Honeycu t ! ,  176 N.  C., 
102, 96 S. E., 730; A v e r y  c. S tewar t ,  136 N .  C., 426, 48 S. E., 775; 
H a r d i n g  v .  Long ,  103 N .  C., 1, 9 S. E., 445; E l y  v. E a r l y ,  94 N .  C., 1. 
The genera1 rule is, that  in civil matters the burden of proof is usually 
carried by a preponderance of the evidence, or by its greater weight. 
I n  a number of cases, however, as where, for  example, it  is proposed to 
correct a mistake in a deed or other writing, to restore a lost deed, to 
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convert a deed absolute on its face into a mortgage, to engraft a parol 
trust on a legal estate, to impeach the probate of a married woman's decd, 
to establish a special or local custom, and gencarally to obtain relief 
against the apparent force and effect of a written instrument on the 
ground of mutual mistake, or other similar cause thc evidence must be 
clear, strong and convincing. W a s f ~  Po. 2.. I l e n d m s o t ~  Bros., 220 N .  C.. 
438; Will iams c. B .  d L. Asso., 207 N. C., 362, 177 S. E., 176; Spcczs 
c. Bank, 188 N. C., 524, 125 S. E., 398; .Montgomery v.  Lewis, 187 N .  C., 
577, 122 S. E., 3'74. So, here, the plaintiff has the laboring oar to estab- 
lish the parol trust by evidence clear, strong and convincing. 

I n  this connection, the jury's attention was directed to the following 
considerations : 

1. "The security of land titles requires the adoption of this rule of 
evidence and it cannot be said to impose an undue hardship upon him 
who alleges the existence of the trust who by his own inadvertence has 
failed to have the declaration inserted in  the decd or in some written 
memorandum so as to be able to furnish indisputal3le evidence." 

2. "In passing upon the existence or non-existence of such agreement 
( the oral agreement set out in the complaint) . . . you have a right to 
consider that  the deed does not contain any reference to the plaintiff 
.Henley and does not contain any stipulation proxiding for his interest 
. . . that  such deed is itself constructive notice. . . . You have a right 
to  consider such registration as notire, together with thc defendant's 
contention that  if the plaintiff had considered himself the beneficiary of 
any such agreement he would have immediately' inquired of IIolt why 
the deed did not contain any reference to his contention that there was 
an  agreement to hold the land for him," etc. 

3. ( 'In arriving a t  your verdict on the first issue, . . . and in consider- 
ing  whether or not such contract was subsisting, that  is, outstanding, 
when the deed was made to Holt  and wife, . . . you niay consider . . . 
for whatever probatire force i t  may have, the negotiations prior to fore- 
closure . . . whether the lines and boundaries were or were not definitely 
established . . . whether he abandoned his efforts to redeem and assented 
that  the land should be sold," etc. 

I t  thus appears that  the failure to protest becauqe the deed contained 
no reference to the oral agreement was used as a circumstance against 
the plaintiff, as was also the suggestion that  the lincs and boundaries had 
not been definitely established. And the failure to have the declaration 
inserted in the deed or i n  some written memo ran dun^ mas characterized 
as an  inadvertence. This, i t  would seem, was calculated to give the jury 
an  erroneous impression of the plaintiff's position and of his rights. 
Jones v. TYaldroup, 217 N. C., 178, 7 S. E .  (2d). 366; U a w  11. ?Vei l ,  
213 N. C., 484, 196 S. E., 869. 
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The court also instructed the jury that as the deed from the land bank 
to  Holt and wife was regular in form and contained no declaration of 
trust in faror  of the plaintiff, "a presumption of fact arises by operation 
of law against the existence of a trust-where one holds title to property 
he is presumed to be the absolute owner"-and the plaintiff here has 
"the burden of overcoming this presumption and establishing the trust 
. . . by evidence that  is clear, strong and conrincing." This, taken in 
connection with the other quoted portions of the charge, presents a situa- 
tion close akin to that  appearing in the case of J o n e s  v. 1T7aldroup, suprcl, 
where it was said "the jury may have been led to believe that it was 
incumbent upon the plaintiff to overcome the evidence of the defendant 
as  to her affirmative plea by preponderating proof without regard to any 
burden in that respect which the law of evidence placed upon the defend- 
ant." -1 similar observation may be made here. To characterize the 
failure to hare  the declaration of trust inserted in the deed, or in some 
written memorandum, as an inadvertence, and to say that  the deed itself 
created a presumption against the existence of a trust, which the plaintiff 
was required to overcome by evidence clear, strong and convincing, was 
perhaps to disadvantage the plaintiff in his effort to establish the alleged 
trust by the requisite intensity of proof. Hence, considered in their 
entirety and contextually, i t  appears that the above instructions may 
have weighed too heavily against the plaintiff. 

The defendants do not plead waiver or abandonment. d i k e n  u. Ins .  
Co., 173 N. C., 400, 92 S. E., 184. Their plea of estoppel in pais relates 
to  the alleged conduct of the plaintiff in allowing them to piace valuable 
improvements on the land with the thought that the plaintiff had no 
further interest in the matter. lVoZfr1 c. Land Bonk, 219 5. C., 313, 
13  S. E. (2d),  533. 
d careful perusal of the record engenders the conclusion that  the plain- 

tiff is entitled to a new trial. I t  is so ordered. 
S e w  trial. 

BARKHILL, J., dissenting: The plaintiff's cause has been twice sub- 
mitted to a jury. Each jury has rejected his claim. I n  my opinion 
such error as appears in the record is not of sufficient materiality as to 
require that  he be awarded a third trial. Hence. I vote for an affirmance. 

DEVIN, J., joins in this opinion. 
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F R E D  CARTER, BY HIS NEXT FRIEIVD, I?. 0. CARTER, r. WAYNE BAILEY. 

Automobiles § 19- 
Ordinarily, a gratuitous passenger is not entitled to recover for injuries 

sustained while attempting to get on the moving vehicle. 

APPEAL by plaintiff from Bone ,  J., at  Sovember Term, 1941, of 
COLUMBUS. 

Civil action to recover for personal injuries allegedly received by 
plaintiff while in act of boarding a moving truck of defendant, resulting 
from actionable negligence of employee of defendant. Defendant denies 
(1 )  authority of his employee to invite plaintiff to ~ i d e ,  and ( 2 )  negli- 
gence of his employee in operation of truck, and pleads contributory 
negligence of plaintiff. 

From judgment as of nonsuit a t  close of all the evidence plaintiff 
appeals to Supreme Court and assigns error. 

E. M.  Toon and  'Varser, i l f c I n t y r e  d H e n r y  for plaint i f f ,  appel lant .  
A. B. B r a d y  a n d  Tucker cE. P r o c f o r  f o r  defendant, appellee. 

PER CURIAM. I f  it  should be conceded that there is evidence of negli- 
gence, and of authority of the employee of defendant, H a y e s  v. C r e a m e r y  
Co., 195 N.  C., 113, 141 S. E., 340, plaintiff, by his own testimony, 
brings himself within the general applicable rule that passengers who 
are injured while attempting to get on or off a moving train cannot 
recover for injury. Browne  I - .  R. R., 108 S. C'., 34, 12 S. E., 958; 
Car ter  v. R. R., 165 N. C. ,  214, 8 1  8. E., 321; Strlnley I ) .  R. R., 205 
N. C., 668, 182 S. E., 130;  V 7 i n g n f e  7.. R. R.. 220 S-. C., 261, 17 S. E. 
(2d),  6. 

~iffirmed. 

STATE T-. WALTER SMITH. 

(Filed 20 May, 1942.) 

1. Criminal Law 8 38b: Homicide 8 23- 
Where witnesses testify as to the accuracy of a diagram of the scene of 

the homicide, showing the location of natural objects and the position of 
witnesses and actors in the scene, the admission of the diagram in evidence 
for the purpose of illmtrating or explaining the testimony of the witnesses 
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is not error,  and objections thereto on the ground tha t  the diagram was 
uot made by the  witnesses and tha t  i t s  admission was  riot properly re- 
stricted a r e  untenable. 

2. Criminal Law 3 31g- 
The competency of a witness to testify u s  an  expert is  not dependeut 

nlmn which of the learned profescions the witness i s  a member, but upon 
his skill in the  mat ter  a t  issue. which is a question of fact  for the  rourt .  
and i t s  finding will not be disturbed when there is  evidence to mpport  i t  
and there i s  no abuse of discretion. 

3. Criminal Law 5 81c: Homicide a 30- 
Where, in a homicide prosecution, the cause of deceased's deilth is not 

seriously controverted, and there i s  competent medical expert  testimony. 
upon proper hypothetical question, and nonespert testimony, u~~ob jec ted  
to, t ha t  deceased bled to death f rom a gunshot wound, the admission of 
testimony by a licensed embalmer, based upon his examination of the hotly 
of deceased, t ha t  deceased bled to death from the wound, cannot be h(~ltl  
prejudicial. 

4. Homicide 9s 3, 27c- 
A charge that  murder in the  first degree is the  unlawful killing of a 

human being with malice aforethought cannot be held correct, since "afore- 
thought" a s  so used doec; not connote premeditirtion and delihemtion lbnt 
the prc-existence of malice. C .  S., 4200. 

5. Criminal Law 5 53h- 
The charge of the court must be construed contextually. 

6. Criminal Law SIC: Homicide 3 3 0 -  
A charge t h a t  murder in the first degree is the  unlawful killing of a 

human being with malice a fo re tho~ ig l~ t  cannot be held fo r  prejudicial error 
when in other portions of the  charge the  court repentetllg iustrncts the  
jury that  defendant could not be found guilty of n ~ ~ i r t l e r  in the first drgree 
without the  jnrg's finding from the evidence beyoutl n rr:lson:~l)le tlonl)t 
tha t  the liilling \ \as  done with premeditation and deliber:rtioll. 

7. Homicide 5 7a- 
JIanslaughtcr i s  the  nnlawful killing of :I h n ~ n n n  being mithont ma1ic.e 

and without premedit:~tion and deliberation. 

8. Homicide 3 3- 

Mnrder in the  srconcl degree is  the unlawflil killing of :I humnn being 
with malice and without premeditation and cleliberntion, and i.; pr twm~et l  
from ;in intentional killing with n clendlg weapon. 

9. Homicide 5 3- 
Murder in the first degree is  the milawfnl killing o f  :r I ~ I I ~ : I ~ I  1)ring with 

malice mid with preme(1it:ltion :mt1 (lelilwri~tion. or  ill the perpetr:~tion of. 
or attempt to ~ ~ e r p e t m t e ,  a felo~ry. 

10. Homicide 10- 
While the defcnse of intoxic:Ition to c;nch a degrce a s  to rentler dt3fencl- 

an t  incapable of premeditation and drli l~erntion l~eetl not he inpportetl by 
separate plea. defentlant s11011ltl 1)ring to the (~11rt'l: nttention iu home all- 
proprinte way h i \  intrntion to rrly 011 the tlrftmco. 
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11. Same-- 
The court's instruction upon the defense of intoxication rendering de- 

fendant incapable of premeditation and deliberation held not prejudicial 
to defendant, certainly in view of the fact that defendant failed to bring to 
the court's attention his intention to rely on this defense, and the fact that, 
while there was testimony that  defendant had been drinking, there was no 
evidence that defendant was drunk. 

12. Homicide §§ 27h, 30- 
When in a prosecution for murder there is no evidence tending to estab- 

lish the less degree of manslaughter, any instruction with regard to man- 
slaughter is harmless, and defendant's exception t o  the charge upon the 
burden of overcoming the presumption of malice ariaing from the unlawful 
killing with a deadly weapon, is untenable. 

13. Criminal Law § Sic- 
A new trial will be awarded only for error which is prejudicial. 

1.4. Homicide § 2 5 -  

Evidence of defendant's guilt of murder in the first degree held sufficient 
to overrule his motion to nonsuit. 

APPEAL by defendant  f r o m  flnrris, J., a t  J a n u a r y  Criminal  Term,  
1942, of WAYRE. N o  error. 

By proper indictment, t h e  defendant was charged wi th  the  murder  of 
Alfonzo Price,  and  thereupon a t  the  J a n u a r y  Cr imina l  Term, 1942, of 
the  Superior  Cour t  of W a y n e  County was convicted of murder  i n  t h e  
first degree and sentenced to death. 

T h e  proceedings on the t r i a l  pertintlnt to this appeal  m a y  be sum- 
marized as  follows : 

Mrs.  Gladys Price,  widow of Alfonzo Price,  testified t h a t  she lived 
about  five miles f rom Goldsboro on the  lands of 311-s. Thomas O'Berry, 
and  had  been living there with her  husband and  children for  five years. 
T h e  home is located on the east side of the Dudley Road, facing west. 

S h e  was a t  home on the  night  of 24 November, 1941, with her  hus- 
band, who was then forty-six years old. 

Witness had  known Wal te r  S m i t h  fo r  about f o u r  years. H e  came to 
t h e  home on 24 November about 1 :30 o'clock, carr,ving a shotgun. and 
stated t h a t  he was going rabbi t  hunting. Witness and a Mr. Holland 
were working on a brooder house. S m i t h  called to  M r .  Holland and 
said, "I a m  going rabbit hunt ing.  I like rabbit." I l e  came to the  
brooder house and sat down and kept  ta lking about rzbbi t  hunt ing,  saying 
he  liked rabbit and  was going t o  kill h im a rabbit.  

M r .  Holland asked S m i t h  if his  g u n  was loaded, and S m i t h  said, "Yes, 
h i s  damn g u n  stayed loaded." H e  left a f te r  awhile, going down t h e  
road and enter ing his house. 
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Witness did not see him any more until he came to the Price house 011 

the night of the homicide. k t  that  time, lritness was sitting with her 
husband near the fireplace, putting h ~ m o n i a - m e r c u r y  on his sore hand. 
Smith  hailed from the outside, and witness recognized his voice. Her  
little girl went to the door and Smith asked if her father was a t  home. 
and she told him "Yes." When the father hat1 been told that Smith 
wanted to see him, he sent the little girl back and asked Smith to come 
in, which Smith declined to do, saying that  he did not have time-ju.t 
wanted to speak to Price. 

Witness' husband then walked out into the yard, when Smith began to 
curse him and tell him that  he had come to kill h im;  that  he had "took 
every damn thing off him that  he ever intended to take off him." 

JfTitness immediately got up  to go to the porch where they were, and 
she was in a step of the porch when the gun fired. When she came into 
view, her husband was standing a t  the corner of the porch, and Smith 
was standing about two steps off. 

When Smith told her husband he was going to kill him, Price said to 
him, "Mr. Smith, please don't kill me." H e  said, "Please don't shoot 
me." Smith replied that  he had come to kill him and that he wasn't 
going to take anything else off him. I stepped out on the porrh arid 
asked what was the trouble, and her husband told witriess, "He shot my 
leg off." Smith was standing right where he shot him. H e  then backed 
off about three steps, blew the powder out of his gun and reloaded it. 

Price was standing with his back toward Smith, holding his hands up. 
saying nothing. witness went back into the house to get a lamp and 
when she returned, Smith was behind the oak tree. H e  stepped out from 
behind the tree, turned his gun upon witness, and told her not to come 
out, that  it  was nothing concerning her. Her  husband was hollering and 
went on hollering. Smith turned his gun upon Price and told him not to 
holler again, that  he would shoot his damn brains out. Price staggered 
from the porch to the tree, hopped or staggered. Witness could not tell 
how, since his leg was "shot clean off." The tree was nine or ten feet 
from the porch. Witness carried the lamp and set i t  down, and by the 
time she got it on the ground, her husband was leanin'g against the tree. 
standing on one leg, holding his hands up. 

Her  husband was beginning to fall, and fell over the tree roots. She 
reached to assist him, but Mr. Smith walked around the tree, threw the 
gun on her and told her not to put her hands on him. She told Smith 
not to tell her what to do, that she was doing everything she could for her 
husband, and asked him to please go home. H e  stood there a few mo- 
ments, turned around and went down the road towards home. 

Witness got something to cord the leg with and while doing so, found 
that  it was shot off about the knee, about four or five inches below the 
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knee. "The front of his leg was just holding his foot. My  husband had 
bled to  death by the time Mr. Smith left there." 

Witness stated that i t  looked like a bucket full of blood had been taken 
and poured around the tree where her husband was shot, and that  he did 
not bleed any after he had fallen down. The blood extended from one- 
fourth to one-third around the tree where he staggered. Smith stayed 
about five minutes after he fired the gun.  H e  was smoking a pipe a t  the 
time he shot him, and continued to smoke  hen he drew the gun on him 
the last time. 

Smith appeared like he always had. H e  walked straight on down 
towards home, holding his gun to his side. H e  walked normally. 

Witness stated that her four youngest rhild~.en. licrself and her husband 
were at  home when Smith first came, but that  after the father was shot, 
all four of the children left home, running back th rmgh  the house to the 
next house, where the oldest daughter lived. She died to the children 
to come back and help as she tried to cord the leg. The oldest daughter 
came and the children went after X r .  Jones and Mr. Holland to tell 
them to come at once. Sereral of the neighbors ciime in a short while. 
B y  the time Holland got there, they had picked up Price and put him 
on the front  porch, and when Mr. Holland came, they put him in the 
back seat of the car and carried him to the hospital a t  Goldsboro. "My 
husband died. I think he was dead before we put h m  in the car." 

Previous to this time, Price was in good health ; he was overseer a t  the 
O'Berry farm, and rented directly from Mr. 07Be1ry. 

Witness knew of no dispute between Mr. Smith and her husband, 
except that  one day Smith came by and told Price that he wanted help 
to dig potatoes-a mule and wagon and a man. Price told him he was 
sorry but he did not hare  anybody but himself, Bernice Jones and wit- 
ness. H e  had to send barley to tonn  by his son, and told Smith that as 
soon as the boy came back with the wagon, he would have the boy help to 
dig the potatoes. After Price got the barley off, S n ~ i t h  turned and said, 
"Well, I have done told you," and left. 

After Smith left, Price told Bernice and his wife to go and help him, 
and they went where Mr. Smith was digging potatoes, and he said that  
he had help enough, such as witness was. Price then went across the 
f i ~ l d  to help him. Mr. Smith told witnrxss that he was not going to have 
anything else to do with her husband; that lie had lierer been to him 
lately for accommodation but that  he snapprd him i ~ p .  

Her  husband's wound was examined by a doctor at the hospital, and 
the doctor pronounced him dead. 

Witness then described the home and location of windows, porch and 
tree in the yard, and illustrated the lovation of various objects by the 
use of a diagram, to which she referred. and testified as to the accuracy 
of this diagram. 
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The defendant made sundry objections to the use of the diagram and 
the various references which the witness made thereto. These objections 
were overruled, and defendant excepted. 

Mrs. J. S. Holland, witness for the State, testified, i n  substance, that  she 
had known both Smith and Price and lived in the same vicinity; that  she 
was sent for and went to the home of Mr. Price on 24 Xovember, about 
2:00 o'clock. On the way back in the afternoon, she stopped a t  thc1 
Smith home and saw Smith, who mas sitting in the kitchen with his wife. 
Smith told witness it was a damn good thing she had come, because he 
was just about to wring the old woman's neck. After a little talk, Smith 
said, "I want you to look a t  the sun." H e  asked his wife what time it 
was, and she said it was 20 minutes past 4, and Smith said, "Well, i11 
less than a year I will be electrocuted." Witness said, "Mr. Smith, you 
don't know what you are talking about," and he said, "Yes, I do." About 
five o'clock Smith came out and went to the barn for some corn to feed 
his hogs. H e  said, "I am going to feed these hogs the last damn time 
I ever intend to feed them." Witness saw Smith again the night of the 
homicide about six o'clock. H e  was with witness' husband on a car and 
conversed quite a bit. Witness thought he had had a drink. After he 
had shot Price, Smith came back and called Holland, mitness' husband, 
and witness went to the door. Smith wanted Holland, and said, '(I have 
shot Mr. Price and I want to see Mr.  Holland." Said he had shot Price 
in the foot or leg, or somewhere, and added, "I should hare  shot him in 
the stomach or in the head; I should have shot him six months ago." 
Smith said, "I ought to have shot the black livered s. o. b. a long time 
ago." Smith wanted Holland to take him to town, but Holland declined, 
saying, "No, I am going to take dlfonzo, if you shot him, he needs help," 
and Mr. Smith said, "Well, I will walk." 

Witness said that  she went to get somebody to take Smith to town. 
When she got to the Price home, she saw blood a t  the tree, blood on the 
porch and doorsteps, blood everywhere he had bled, and where they had 
laid him on the porch, doorsteps and a t  the tree. Blood was around the 
roots of the tree on the side next to the house. 

The last time she saw Smith at her home, she thought he was drinking 
a little. 

J. S. Holland, witness for the State, testified that  on 24 November, 
Smith came by Price's home, where witness was building a brooder, 
carrying a gun, stating that  he liked rabbits and would like to have a 
young rabbit. Bsked if his gun was loaded, he replied, "Yes, he never 
toted an  unloaded gun." Witness said Smith looked like he may have 
had a drink or a nap, his eyes were red, but did not think he was under 
the influence of intoxicating beverage. 
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After witness had taken Smith home, he next saw him aftcr the latter 
had shot Price-about eight o'clock. Smith came and called for witnesq. 
The Price children had come before that and told witness what had been 
done. When invited in, Smith said that he did not hare  time, that  he 
had shot Mr. Price, "a black livered s. o. b. I ought to hare  killed him 
six months ago, and I want you to take me to town where I can get a 
doctor," and wit'ness replied, "No, if you have shot Pricc, I will go t o  
him first." Then Smith said, ' T e l l ,  I will go on," and went toward 
town walking. 

Witness told his wife to go to Mr.  Mozingo's and tell Roy to take 
Smith to town and witness would take Alfonzo. 

When witness got to Price's home, he was on tlie front porch. uncon- 
scious-there was much blood, some on the doorsteps and some on the 
porch, and all around the roots of the tree on the 'side next to the porch. 
H e  carried Price to the hospital. After the doctor had observed the 
body, it was taken to the funeral home. Witness left him a t  tlie hospital. 

Smith had come to the Holland home on the pr~xeding Sunday morn- 
ing, driving his mule and buggy. Holland had borrowed some knives to 
butcher hogs ~v i th ,  and had two butcher knives and did not know whose 
they were, whether Mozingo's or Smith's. Mrs. 13ollantl brought these 
knives out, and Smith said, "You will have to take the mule. I would 
not even attempt to meet a woman with two butcher knives." H e  
appeared to have had a drink, but was not drunk. The knives were put 
in the buggy, and Smith insisted on Holland going home with him. On 
this occasion, Smith said that  he would not be a flee mall by Christmas. 
Witness replied, "Nr. Walter, you don't know lvhat you are talking 
about. You must hare  had one drink too many," and Smith said. "So,  
watch what I tell you, and see if I am not tellirg the truth." Smith 
told Holland that  he would like to go to town with 'Tim Monday morning, 
and when Holland stopped by Monday morning, hc found Smith feeding 
hogs; but finding that  Mr. Price was going to town with Holland, Smith 
declined to go. 

William Crumpler, a witness for the State, testified that  on 24 Korem- 
ber, he was living with the witness ITolland on Mr. Thomas O'Berry's 
f a r m ;  that  he saw Smith between Price's house and Smith's own home. 
Smith had a shotgun, and stopped. Witnew asked, "Where in the world 
have you started with that  shotgun?" and Smith replied, "I have started 
rabbit hunting, bird hunting, squirrel hunting, anything that I see to 
shoot, I am going to kill." Smith then asked who was a t  Mr. Price's, 
and was told that Mr. Holland was up there working on a brooder house, 
and Smith went on toward Price's. Witness saw Smith later feeding 
hogs and noticed some corn lying outside of the pen, and witness said to  
him, "Here is some corn you are wasting, lying out here in the road," 
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and witness threw i t  into the pasture. Smith replied, "I don't care, I 
don't expect to feed the damn hogs any more anyhow." Witness saw 
Smith no  more that  day, but that  night he heard the children hollering 
and saying, '(Papa was shot"; so witness went to the house. When he 
got there they had laid Mr. Price on the porch and all around i t  looked 
like you had butchered two or three hogs, around the tree roots. Price 
was lying on the front  porch. 

On cross-examination, the witness stated that  he had not got close 
enough to tell whether Smith was drunk;  that  Smith had drunk occa- 
sionally, and once in awhile would get under the influence. When he 
had seen him under the influence of whiskey, witness was just passing the 
road and Smith was hollering a t  his mule. H e  was drinking pretty 
heavy the way he acted. 

Lena Mae Price, daughter of Alfonzo Price, testified that  she was liv- 
ing  with her father and mother a t  the date of the homicide, but was a t  
the home of Bernice Jones. She went home upon being informed that  
her father was shot, and then went after Mr. Holland. While she was 
a t  the latter place, Smith came u p  and stated that  he had shot Price and 
wanted Holland to take him to town. '(He was cursing my  father when 
he was there. Said he should have killed him six months ago and called 
him a black livered s. o. b." 

When Smith asked Holland to take him to town and Holland had told 
him he would deal with him later, witness got in the car and went home. 

When Holland arrived a t  the Price home, witness' father was lying on 
the front porch. They put him in the car and took him to the hospital. 
"There was blood on the roots of the tree towards the porch, and blood 
on the edge of the porch and on the doorsteps." Witness did not know 
of any previous trouble between them. 

Isaac Jones, a witness for the State, testified that he lived on the 
O'Berry farm, and that  about the middle of November, he heard Walter 
Smith say he was not going to have any more dealings with Mr. Price, 
because he felt like if he did there would be trouble. Witness stated on 
cross-examination that  he had seen Smith when he was drinking-"in 
bad shape lots of times." 

A. P. Precise, a deputy sheriff, witness for the State, testified as to 
finding Smith standing in the road, both hands up, with his hat  in one 
hand, asking if witness would carry him to the sheriff's office. Precise 
asked Smith what reason he had for shooting Price, and Smith replied 
that  he "shot him because he wanted to." On cross-examination, witness 
stated that  Smith talked all right, except that  he acted a little nervous. 
"I think Mr. Smith had had a drink ; 1 think he was sober." 

After witness brought Smith to town, he went back to the Smith home 
and found the gun, loaded, in the bedroom behind the door. I t  was a 
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single barrel shotgun, twelve gauge. Witness found an empty shell 
where the shooting took place. 

Witness corroborated Mrs. Price as to the position of the parties when 
her husband was shot. 

Carl  Motley testified that  he was a licensed embalmer, and had bee11 
for seventeen years, having taken a regular, prescribl:d course in embalm- 
ing and attending an  embalming school for one year. The court held 
that  he was an  expert embalmer. This witness proreeded to testify that  
Alfonzo Price had been brought to his funeral home; that  he examined 
the body and prepared i t  for  burial, and made an  examination of it. 
It was covered with blood, and he had to clean it up  before it was put in 
a casket. The witness stated that  he had obser~ed the wound and that 
it looked like he had been shot a t  close range, "the leg was broken and 
the skin was holding it. There was a lot of blood on it." 

I n  his testimony, the witness stated that  he had studied "the blood 
track of the human body," which was necessary to his profession; that  
he was not a physician and had never studied medicine. 

Over the objection of the defendant, he was permitted to say that  he 
had an  opinion satisfactory to himself as to the cause of the death of 
Pr ice ;  that  the arteries were torn in two and there were no major arteries 
left there a t  all. He stated that, in his opinion, the deceased had bled to 
death from the wound in the leg. Exception was made to this testimony. 

J. A. Whitley, deputy sheriff and witness for the State, testified that 
he saw the defendant a t  the jailhouse after having bcen brought there in 
the custody of A. P. Precise, deputy sheriff; that  he had been informed 
of the homicide, but a t  the time did not know that  Price was dead. That  
Smith freely and voluntarily proceeded to tell him about it. Whitley 
said, "Walter, what in the world is the matter," and Smith replied, "I 
shot a man." Smith got out and came in the jail. H e  stated to the 
witness that  he shot Price and said he ought to have killed him six 
months ago; that  he had started to shoot him right n the face, but did 
not, but said he wished he had. Witness said, " W h , ~ t  in the world did 
you shoot him for?"  and Smith stated that Price had borrowed some 
harness from him and had returned it in bad shape. H e  stated that  
"when Price came out, it  made him so mad he could not help but shoot 
him." H e  asked that  the sheriff be called so he might give bond. Wit- 
ness stated that  he could tell Smith had been drinking some, but that  he 
would not call him a drunk man. That  was be tmen 8 :30 and 9 :00 
o'clock. On cross-examination, he repeated that  Smith had been drink- 
ing, but that  he would not call him a drunk man. H e  walked all right 
and he talked all right. 

Dr.  H. D. Rose, a witness for the State, was qualified as a practicing 
physician, and gave his opinion, upon the hypothetical question embody- 
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ing the principal features of the evidence, that  Price had died as a result 
of a gunshot wound in the leg. 

The shotgun, empty shell and shell found in  the gun in  the home of the 
defendant, having been identified, were offered in evidence and admitted, 
over the objection of the defendant. 

Recalled, Mrs. Price testified that  Smith had told her tha t  he had shot 
Price's leg off and to get a doctor and he would pay the expense. That  
was right after he had shot him. 

Roy Precise, witness for the State, corroborated the testimony of Mrs. 
Price as to the particulars of the shooting. This witness used the same 
diagram in  explanation of his further testimony that  was ueed by Mrs. 
Price, to the accuracy of which he testified. 

The record discloses that  the diagram was offered for the purpose of 
illustrating and explaining the testimony of the mitnesses, Roy Precise, 
Mrs. Price, and A. P. Precise. To the testimony referring to the dia- 
gram and to the introduction of the diagram, the defendant objected. 

,4t the end of the State's evidence, the defendant offering none, the 
defendant moved for judgment as of nonsuit, which motion was overruled 
and defendant excepted. 

Pertinent parts of the judge's charge to which exceptions are made 
are noted in the opinion. 

Formal motions are made to the refusal to set aside the verdict of the 
jury and for a new tr ial  and to the judgment as signed. 

The defendant appealed, assigning errors, which preserved his excep- 
tions. 

Attorney-General  ~ V c h f u l l a n  und Assis tant  Attorneys-General B r u t o n  
and  P a t t o n  for the S ta te .  

J .  Faison T h o m s o n  and  AT. W .  O u ! l u ~ c ~  for defendant ,  appel lant .  

SEAWELL, J. The defendant's appeal challenges many features of the 
trial which resulted in his conviction of murder in the first degree and a 
sentence of death. All of the exceptions hare  been carefully considered. 
We discuss only those we think merit attention in a written opinion. 

Exceptions were taken to the use in evidence of a diagram of the 
premises where the homicide occurred, drawn with reference to the main 
features of that  happening, particularly the position of witnesses, actors 
in the scene, and objects mentioned in the testimony. The objection 
raised mas upon the ground that  the diagram was not made by the testify- 
ing witnesses and that  the jury was not instructed a t  the time that  i t  was 
used only to illustrate or explain the testimony. As to the latter conten- 
tion, the record discloses that  i t  was formally offered only for that  pur- 
pose-a fact of which counsel seem to be inadvertent. As to the other 
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contention, the correctness of the diagram was attested by the witnesses 
using it, and this me deem to be sufficient for its admission, and use as the 
record shows to have been done in  the case a t  bar Tankirrd r .  R. R., 
117 N. C., 558, 23 S. E., 86; Irrowood 1 % .  R. R., 126 5. C., 629, 36 
8. E., 151; 8. v. Ilnrrison, 145 N. C)., 408, 59 S. I:., 867; S. 1..  Ir'ogprs, 
168 K. C., 112, 83 S. E., 161 ;  S. v. W h i f e ,  171 X. C1., 785, 87 S. E., 982; 
S. v. Spencer, I f 6  N. C., 709, 97 S. E.. 155; S. I - .  Kee, 186 1. C., 473, 
119 S. E., 803; Waiters v. State, 23 Ala. App., 434; P e o p l e  v. Shearer, 
133 Gal., 154, 65 P., 295; P e o p l e  o. S c h u l f z ,  197 S. T. S., 888. 

Exception was made to the admission in evidencc of the statement of 
Carl  Motley that  the deceased had bled to death from the wound in tlie 
leg. Motley was a licensed embalmer, who prepare13 the body for burial 
shortly after death. 

The court held that  Motley was an expert embalmer. H e  testified, 
substantially, that  while he was not a physician a l ~ d  had never studied 
medicine, he had studied the '(blood track of the human body," which 
was necessary to the profession of embalming. H e  described the condi- 
tion of the body, stating that it was covered with blood;. that  the leg was 
broken '(and the skin was holding it," and that there was a lot of blood 
on it. H e  testified that  the arteries were cut i11 two and that there were 
no major arteries left there a t  all. H e  was then permitted to say that. 
in his opinion, the man had bled to death as the r e d t  of the wound in 
his leg. The statement was near the category of a shorthand statement 
of an  observed fact. 

There mas expert medical testimony to tlie same efrect; and Mrs. Price 
testified, without objection, that  her husband had bled to death before 
defendant left, and that  he was dead when put into the car to be carried 
to Goldsboro. 

The court may be justified in  inferring that  a physician, graduate of 
a reputable medical college, licensed, and for soms time employed in 
practice, has the requisite amount of experience and is, therefore, quali- 
fied to give an opinion; and, ordinarily, where expert testimony is relied 
upon to show the cause of the death, men learned or skilled in the medical 
profession are called upon for an opinion. Bu t  we apprehend that  the 
real test of the admissibility of such evidence, or rai her the competency 
of the witness from whom i t  comes, does not rest upon the fact that  he 
belongs to a certain profei;sion to which opinion ev~derlce of that  char- 
acter is necessarily confined, but upon a principle that  must lie behind 
the competency of all opinion testimony-the fact that  the witne3s has 
special experience in matters of the kind. and his conclusions may, there- 
fore, be helpful to the less experienced jury. 

The qualification of a witness to  give an opinion 2s one skilled, or, as 
it is usually termed, an expert, depends on matters of fact and the ques- 
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tion is addressed to the trial judge, with opportunity to the objector to 
test the experience of the witness by appropriate examination. Regard- 
less of the professional label, i t  is for the court to say whether the witness 
is qualified to testify as  one skilled in the matter a t  issue, and his finding 
will not be disturbed when there is evidence to support it, and the discrc.- 
tion has not been abused. S. 1 . .  Brewer,  202 N .  C., 187, 162 S. E., 363, 
$1  A. L. R., 1424; T u r n e r  c. American Security & T r .  Co., 213 U .  S., 
257, 23 L. Ed., 788. 

To what extent the experience of a professional embalmer, with a 
knowledge of the blood vessels of the human body and their functions, 
and with ocular evidence that  they had been emptied of their lifc- 
sustaining content, might qualify him to testify that the deceased had 
bled to death through the severed arteries, we do not need to say. We 
are inclined to the opinion that  the court might not infer such experience 
merely from the fact that  he was an  expert embalmer, but in this case 
me do not feel that  i t  is necessary to pass upon that  point. 

We have the impression that there was never any serious controversy 
as to the manner in which Price came to his death, and are of opinion 
that  upon the record, the pertinent exceptions do not disclose pejudicia1 
or reversible error. 19. v. Inscore, 219 N.  C., 759. 

The instructions to the jury embodied in the judge's charge are as- 
sailed in two respects. 

I n  the course of his charge, the judge-with apparent inadvertence- 
instructed the jury as follows: ". . . Murder is the unlawful killing of 
a human being with malice aforethought. That  is murder in the first 
degree." 

This is the approved definition of murder prior to the enactment of 
C. S., 4200, dividing murder into first and second degrees, and providing 
that murder committed with premeditation and deliberation, etc., shall 
be murder in the first degree and punished with death, and "all othcr 
murder" shall be murder in the second degree and punished by imprison- 
ment in the State's Prison. 

The statute intended to select out of all murders denounced under the 
above definition those that were more heinous because committed with 
premeditation and deliberation, or in the perpetration or attempted pPr- 
petration of a felony, etc., as murder in the first degree, punishable with 
death, and leave other murders deemed less heinous as murder in the 
second degree, punished by imprisonment. S. c. Cole, 132 S. C., 1069, 
1074, and 1075, 44 8. E., 391. 

The defendant insists that the word "aforethought" used in this defi- 
nition is not sponymous  with ('premeditated" and "deliberate," which is 
essential to first degree murder, and that  it merely means '(intentional," 
citing 8. 7 ' .  Cole, s u p m .  As pointed out by the Attorney-General, "afore- 

I&-821 
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thought" is defined as "premeditated" (Century, Webster), and "pre- 
meditated" is defined as "deliberate." 

I n  8. c. C'olc, supra,  the Court, in iustaining the statutory form of 
indictment, ('. S., 1614, has this to say, pcr Jlrsfice C ' o ~ l ~ ~ o r .  "TVhate~ er 
difference of opinion may have existed in regard to ronstruction of La\\ ,  
1893, chapter 85, before or a t  tlle time of the deci:ion of Ftrller's ( 'oac 
[S. 1' .  Fftller, 114 N .  C., 8851, it is now conceded that  by the statute, the 
crime of murder in the second degree is as a t  co~r~rnon law, which is 
d14ned to be 'when a person of sound memory antl discretion unlawfully 
killcth any reasoiiablr creature in being and undcr t lie King'; p a c e  wit11 
malice aforethought, either rsl)rr is  or irn1)lied.' T31E. ('om.. <tar  1). 1'35." 

I t  is clear, then, tliat the word ('aforethought" callnot be 11r>ltl to import 
into the definition the clei~~eii t  of premeditation or. d~~lihcratioii.  Indeed. 
it is rather definitely indicated that it relates rather to the prior esistcnce 
of the malice whicli rnotiratei the murder than to a p r r r i o ~ i ~ l y  entcr- 
tainetl pnrposc, Standing alone, it is inatlequatr to conxcp to the jury 
the nccessitv of finding p rend i t a t ion  and tlelibrration as ail el tw~rnt  
of first degree murder. 

The crime of murder in the first degree is distinguisllecl hy a mental 
process or psychological conclition, none too easy of exprewion. S. 1 .  

( ' I ~ P ,  srtprn, at  pp. 1078, 1079. But \there thr  content of word.; lias 
been determined with more exactness by legal uwge and stabilized lry 
approwd formula, they are to be urlderstood a i d  applied in thi i  sense. 

Subject to tlle reservation that there ik no phase of tlie evidence which 
supports the theory of manslaughter, it  Wac ilrcessar,q that the jury have 
an understanding of the featurcs which tliitinguish the three  kind^ of 
unlax-ful homicide : Manslaughter is the unlan.ful killing of ailother 
upon sudden passion, under legal prorocation, without malice and with- 
out premeditation and deliberation; murder in the !,econd degrec is tlie 
unlawful killing of another with malice and withoui premeditation and 
deliberation, and is prcsl~rnrd from an intentional k,lling n i t h  a clratlly 
weapon; murder in the first degree is the unlanful killing of another 
with malice and with prenleditation antl deliberation-or in tlie yerpe- 
tration or attempt to perpetrate a felony. 

The expres~ion to nhich objection is made does not stand alone, and 
we feel tliat these distinctions were sufliciently made clear. The trial 
judge repeatedly in+xctetl the jury that t11q could not find the tlcfentl- 
ant guilty of murder in tlie firqt degree nitliout finding from the r r i -  
dence, beyond a rcasonablr doubt, that  the killing was tlonr~ with pre- 
meditation and deliberation. This wap accon~panicd with ample expla- 
nation and illuqtration, and the 1nm wai carefu1l;v applied to pertinent 
phases of the evidence. of which the record, unfort~mately. is full. nTith 
du13 regard to tlie charactrr and importance of thiq cab?, tie feel that duty 
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requires us herc, as in other similar cases, to apply the rule that  tlicl 
charge must be exanlined contextually and viewrd as a nllole to deterriline 
whether it is so prejudicial as to be condemned for reversible error. 
H ~ T - i n g  done so, we do riot find that  in this particular it .juhtifics reversal. 
S. v. Shepherd,  220 N. C., 3 7 7 ;  X o t o r  CYo. 1..  Ins. (lo.,  220 S. C., 1 6 h ;  
8. 1 % .  C'nsh, 219 N.  C., 818, 15  S. E. (2d),  2 7 7 ;  S. 7.. X o o r e ,  197 N. C., 
196, 197. 148 S. E., 29. 

There was some evidence in tlie ca-e tentling to show that the defendant 
had been drinking some time prior to the homicide-none that he was 
drunk. Rut  counsel stress the importance of defendant's condition at 
the time, as tending to show that  by reason of drunkenness, he was 
incapable of forming or entertaining the drliberate purpose to kill. 
Specific objection is made because the jury was instructed that "intosica- 
tion cannot serve as an excuse for the offender" and that  '(intoxication, 
though voluntary, is to be considered by the jury in a prosecution for 
murder in the first degree, in which a premeditated design to cause death 
is essential, with reference to its effect upon the ability of the accuscd 
a t  the time to form and entertain iuch design, not because per ae i t  either 
excuses or mitigates the crime, but because in connection with otller 
facts, an  absence of malice or premeditation may appear"; ant1 further, 
becauw the jury was instructed "if it  is shovn that an  offender charged 
with such crime is so drunk that  he is utterly unable to form or entertain 
this essential purpose, he should not be con~ic ted  of murder in the first 
degree." 

The instructions gave to the defendant all to xhicli he was cntitled, 
and perhaps more, since it is tloubtflil nbethcr the evidence was sufficient 
to raise tlie question at all. I t  has been said that  while this defense 
requires no separate plea, nevertheless. in sorile n a y  it should be brought 
to the attention of the court that  the defendant relics upon it. S. I ? .  

C'u~c ton .  in fr t r .  Doubtless, ab a matter of precaution it n a s  presented to 
the jury bp the court ex  nzero ~ n o i u .  

Without taking up these rxceptioni in detail, n e  think it bufficicnt to 
refer to the Terp full d i scn~4on  on the subject in the recsnt case of S. r . 
C'urcton. 21s N .  C., 491, 11 S. E. ( 2 4 ,  469, in which similar objectioni 
nere  made ant1 resolved against the defendant. 17pon all the clinllrnged 
features, the rharge in the instant case 7n.y clobely follons the law as laid 
don11 in thi. case. From the copious citatiolis of authority from thi. 
State contained in the cited case, t h ~  hi.torica1 d m  e lopr~cnt  of the l a n  
may br followed. I t  may be that  thc rulci applicable to drurihcnne+ a \  
a defensc against crime in some of their aspecti reflect the p111)lic policy 
r a t h n  than philosop1iical refinemsnt, hut thcp nere  corrrrtlp applied in 
the case at bay. 

Exception is made to the instruction given the jury ~ r i t h  respect to the 
burdrn re-ting upon the defendant in seeking to mitigate the offense from 
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murder in the second degree, a presumption of which arises out of inteii- 
tional killing with a deadly weapon, to manslaughter. While we think 
the clialleiige to the instruction cannot be maintained upon principle, 
still, as we see it, there mas no phase of tlie evidence available to tlie 
defendant upon which manslaughter nliglit be predicated, and any in- 
struction with regard to it was harmless. *Ipparently, the manslaughter 
view was presented as a matter of grace and not of necessity. At any 
rate, where the distinction was of moment, the comt  correctly charged 
that  the presumption of malice and of murder in the second degree arises 
from intentional killing with a deadly weapon. 

We do not mean to dismiss the objections presented to us ae mere tech- 
nicalities. That  term is not infrequently applied to t h ~  honest and 
meticulous effort of the courts to apply the law, wit?out judicial anientl- 
ment, giving to the affected party its full benefit, eren to tlie shade of a 
shadow. Where there is a doubt that  this has been done, the vigilance 
of counsel makes for higher standards of trial. B U I  our dutv carries us ., 
beyond the mere detecting of isolated inaccuracies into a review of their 
possibilities or probable effect on the result. The defendant, we believe, 
hiis had a fa i r  trial, without prejudicial error in the aspects covered by 
the exceptions. 

The motion for judgment as of nonsuit was properly overruled. 
We find 
N o  error. 

TROT H. I'ARRISH v. ATLAXTIC COAST LISE l i h ILROAD COMPANY. 

(Filed 20 May, 1942.) 

1 .  Appeal and Error # 
An appeal v'ill lie immetliately from the denial of' a motion made as a 

matter of right under C. S., 537, to strike certain paragraphs from the 
c.otnplaint on the ground of irrelevancy and redunda~~cy. C. S., 638. 

2. Pleadings # 2 0 -  

i\ motion to strike certain allegations from the coniplaint on the ground 
of i~~rc~lerancy and red~untlancy, made before filing answer or demurrer or 
o l ~ t n i ~ i i n g  an extension of time to plead, is made a s  :1 matter of right aiid 
is not addressed to the discretioil of the court. C. S. 537. 

8. Same- 
IVhcrc :I motion to striltc is made as :I matter of right, movailt is entitled 

to 11:lr-e any irrelevant ant1 red~undnnt matter appe:lriiig in the al l~g:~tioi~q 
objected to stricltrw. 

4. Same- 
The test in  tl~termining t l ~ c  relevancy of a n  allcg:~tion is whether it fnl- 

fills its 1)nrpose of statiug a fact \vl~ich, co~isitlered with the other facts 
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alleged, tends, as  an element thereof, to express the cause of action up011 
which relief is sought, while the purpose of evidence is to prove competent 
allegations, and therefore the rules concerning the relevancy of evidence 
are  not pertinent in determining the relevancy of nllegation except by way 
of analogy. 

5. Same- 
h motion to strike under C. S., 337, does not raise the question of the 

sufficiency of the complaint as  a whole to state a cause of action, but such 
question can be raised only by demurrer. C, S., 511 ( 6 ) .  

Same- 
Redundancy in a pleadings is the inclusion therein of anything unneces- 

sary to "a plain and concise statement of the facts constituting a cause of 
action," C. S., 506 (21, such as  unnecessary repetition, and the detailed 
statement of evidential matters. 

Sam- 
In an action for negligence, the test in determining a nlotion to strike 

certain paragraphs or snbdivisions of paragraphs from the complaint on 
the ground of irrelevancy and redundancy, is not whether the allegations 
objected to, standing alone, are  sufficient to set forth negligence, but 
whether, when considered as  parts of the whole complaint, they allege 
facts constituting elements of the cause of action. 

Railroads 5 7- 
A railroad is under duty to maintain public croqsings in a safe condition 

for the use of the traveling public. 

Pleadings 5 29- 
In an action to recover for an accident a t  a grade crossing, defendant 

railroad company's motion to strike allegations as  to the construction and 
condition of the crossing on the ground of irrelevancy 2nd rednndancy is 
properly refused. 

10. Railroads 5 9- 
While the existence of standing cars, fences, buildings, etc., along the 

right of way, ~ h i c h  obstruct the view of the crosbing, is not in itself negli- 
gence, yet their exibtence to the knowletlge of the railroad company places 
the duty upon it  to take proper precautions to protect t rawlers  who use 
the crossing and to warn them of the approach of trnins. 

11. Pleadings § 29- 
In  an action to recover for a crossing accident, defendant railroad com- 

pany's motion to strilie allegation of obstructions cutting off the view of 
:rpproaching trains is properly denied, the allegation being neither irrele- 
vant nor rednndant. 

12. Same- 
In an action to recover for a crossing accident t l ~ e  fact that allegation 

setting forth the existence of obstructions, making the crossing a "blind 
crossing." is repeated in a subsequent paragraph setting forth the failure 
of tlefentlnnt to warn users of the blind crossing of the approach of trains, 
although repetitive. is not sufficiently serious to constitute unnecessary 

. repcstition ur redundancy, and defcntlant's rnotiol~ to *trike the prior para- 
gr;lph is ~ ~ r o p e r l y  refusrd. 
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13. Railroads 5 9: Negligence i j  18- 
In  an action to recover for a crowing accident, tlie fact that the railroad 

company on the day after the accident moved freight cars which had been 
standing a t  the crossing a t  the time of the accident, is  incompetent to show 
either nt'glige~~ce or an admission of negligence, since occurrences after 
the accident which do not aggravate plaintiff's injuries are  not germane. 

14. Pleadings § 20- 

I n  ml action to recover for a crossing accident, allegation that on the 
day after the accident the milroad company moved cars which had been 
standing a t  tlie crossing a t  the time of the accident should be striclcen out 
npon defendant's motion, since the nllegntion is irrelevant and is also 
rcdnndnut as  being an allegation of e\idence. 

15. Railroads 3 9: Negligence 3 1% 

In  a n  action to recover for a crossing accident, the fact that after the 
accident, defenclant railroad company disciplined certain of its employees 
who were operating tlie train is inconlpetent to shorn either negligence or 
ail admission of negligcnce. 

16. Pleadings 5 20- 
In  an action to rc>corcr for a crocqing accident. a legation that after the 

accident defendant railroad company disciplined ct,rtain of its emplog~es 
who were operating the train slionld be stricken I pon motion of the de- 
fentl:mt, since the allegation is inelel  ant and is also redundant as  being 
un allegation of evidence. 

17. Damages 3 6- 

Although a person who is not a t  fault in causing an injury is not under 
duty to aid the iiijuretl person, if he is >it fault in cau<ing the injury lie 
i q  under duty to take all steps to mitigate tlie hurt. including the exercise 
of dne diligence in g e t t i ~ ~ g  the injnretl person to n hospital or in obtaining 
medical attention. 

18. Pleadings 5 39- 

In  an action to recoyer for a crossinr: accident an allegation of the com- 
plaint alleging that after the accitlmt defendant permitted plaintiff to lie 
on its roadbed, unconscious, for nearly an how. altlmigh i t  had a locorno- 
tire and train upon which it  co~ild have rrinored plaintiff to a near-by 
hospitnl maintainrd by it, is relevant npon the i.*ur of damages if plaintiff 
should establish actionable negligence, and therefore defendant's motion 
to strilrc the nllegntion on the ground of i r rcle~ancy and rcdnnclancy is 
properly denied. 

APPEAL by  defendaiit f r o m  Dixo~z,  Speciul J ~ r ( l g r ,  a t  September Term,  
1941, of KASII. 

T h i s  action xvas brouglit to recoier  damages f o r  lwrsonal injur ics  bus- 
tained hy plaintiff i n  a crossing collisio~i ill tlic city of Rocky Mount  
between a n  automobile operated lly him and a t ra in  ope~*atr t l  by clr- 
fendant .  

T h e  defendant, before filing a a s n r r  or denlurrer or obtaining a n  csten- 
sion of time to plead, moved to s t r ike ceriaiil pa ragra  111s of tlic complaint 
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as being "irrelerant, redundant and impertinent." specifically relying on 
C. S., 537.  

The matter objectionable to the defendant was as follows: 
(1) I n  support of his allegation of negligence in the maintenance and 

care of the crossing the plaintiff alleged ( a )  that there were three ~ e t s  of 
tracks a t  this crossing, (b )  that  the crossing was "maintained with rough 
boards, large cinders or burnt coal, clinkers and dirt,  and the railroad 
bed, beyond the end of the said boards . . . constructed and maintained 
of large cinders or  burnt coal clinkers and coarse gravel and dirt and 
projecting railroad cross-ties," (c)  that the riew of the tracks was 
obstructed by a three-foot dir t  bank, on which were a wire fence, several 
buildings, warehouses, etc., and a spur track occupied by twelve or fifteen 
freight cars, all of which made this a blind crossing, and (d )  that  the 
freight cars on the spur track were moved the day following the accident, 
this remora1 showing knowledge and an admission by the defendant of 
its negligence in thus obstructing the vie117 a t  the crossing. 

(2 )  I n  support of his allegation of negligence i11 the operation of the 
train inrolred in the collision, the plaintiff alleged ( a )  that  certain of 
the employees who were operating the train were discharged, suspended, 
or reduced in rank following the accident, and (b )  that  the defendant 
permitted plaintiff to lie on its roadbed, unconscious, for nearly an hour, 
"although it had a locomotive and train upon which plaintiff could hare  
been removed to a hospital maintained by defendant in the City of 
Rocky Mount." 

The court struck the allegation as to the three sets of tracks, but denied 
the motion as to the remainder of the matter objected to. 

From the order denying its motion to strike the above described para- 
graphs, the defendant exckpted and appealed. 

L. L. D a w n p o r t  a n d  T .  T .  T h o r n  f o r  p l a i n t i f f ,  nppe l lee .  
P. S. S p r u i l l  f o r  d e f e n d a n f ,  a p p e l l a n t .  I 'hos.  TT'. D a v i s  of c o ~ t n s e l .  

SEAWELL, J. The plaintiff contends that it vould be improper for the 
court to consider the relerancy of his allegations on the defendant's 
motion to strike, but that  this can and should be postponed until plaintiff 
introduces evidence and defendant objects thereto. This position ques- 
tions the propriety of the Court's considering the merits of defendant's 
appeal, which is to challenge the timeliness and propriety of the appeal 
itself. Certainly, if the appeal is not premature or unarailable, it  must 
be decided here on its merits. 

At  the threshold of investigation we are met by C. S., 639, which sets 
forth the orders and judgments from which an appeal will l ie:  "An 
appeal may be taken from every judicial order or determination of' a 
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judge of a superior court, upon or involving a matter of lam or legal 
inference, whether made in  or out of term, which affects a substantial 
right claimed in  any action or proceeding; or whicll in effect determines 
the action, and prevents a judgment from which a n  appeal might be 
taken; or discontinues the action, or grants or lefuses a new trial." 
Obviously, the only apparent basis on vhich the defendant could appeal 
here, if it  can appeal a t  all, is that  the order denying its motion to strike 
"affects a substantial right" which it claims in the action. Ordinarily, 
it, is only under such circumstances that an  appeal will lie from an  order 
other than a final judgment. J lar i in  v. F l i p p i n ,  101 N .  C., 452, 8 S. E. 
345 ; S k i n n e r  u. Carter, 108 K. C., 106, 12 S. E., 908 ; W a r r e n  v. Stancd l ,  
117 N .  C., 112, 23 S. E., 216; Grndeti School T r e s f e e s  v. I l i n t o n ,  156 
N .  C., 586, 71  S. E., 1087. 

Bu t  whether a substantial right of the appellant has been affected by 
the order in this case-whether he has been prejudiced sufficiently to 
warrant  this Court in considering the merits of his appeal, P e m b e r f o n  
v. Greensboro, 205 N .  C., 599, 172 S. E., 196-need not be considered 
now; for it has been held that  when the motion on which the order is 
based is made as a matter of right and is not addres.;ed to the court's dis- 
cretion, upon its denial the movant may appeal immediately to the 
Supreme Court and have his motion decided there 01 its merits. Hosiery 
N i l 1  v. B o s i e r y  Mills,  198 N. C., 596, 152 S. E., 794; Poorey  v. H i c k o r y ,  
210 N .  C., 630, 188 S.  E., 78. It may be tha t  the  atio ion ale of this rule 
is that  a substantial right is affected by the denial of a motion addressed 
to the right of the question rather than to the court's discretion. Horn- 
ever this may be, the right to appeal inmediately in wch case seems to be 
firmly established. E l l i s  u.  Ellis, 198 N. C., 767, 153 S. E., 449; B a n k  
v. S f e w n r f ,  208 S. C., 139, 179 S. E., 463; Sro t t  z .  B r y a n ,  210 N .  C., 
478, 187 S. E., 756 (caw decided on its merits) ; 'l'rzist Co. 7%.  D u ~ z l o p ,  
214 S. C., 196, 198 S. E., 615; D u k ~  1 % .  C h i l d r ~ n ' s  ( ' o w . ,  21-1 S. C., 570, 
109 S. E., 918; Rerrtdon I ? .  Jlnssey,  217 N. C., 610, S. E. (2d) ,  914. 

Tlie defendant's motion to strike in the instant mse was specifically 
based on C. S., 537, which provides that  "If irrelevant or redundant 
inatter is iaserted in a pleading, i t  may be stricken out on nlotion of any 
person aggrieved thereby, hut this motion must he made before answer 
or demurrer, or beforc an extension of time to plead is granted . . ." 
A motion made under this statute and within its timc limits ii; not ad- 
dressed to the discretion of the court, hut, as the statute indicates, is 
made as a inatter of right. I Iosicry Sfill I . .  I I ~ s i e r ! ~  Jf i l l s ,  szrpra; B a n k  
7). Afnzore,  200 N. C., 437, 157 S. E., 129; Poorey  1 % .  Ilicl;ory, ~ u p r c ~ ;  
Patterson 7>. R. B., 214 S. C., 35, 108 S. E., ,364; Uerndon  c. X n s s e y ,  
supru. I f  the motion is made after answer or tleinurrer, or after an 
extension of time to plead is granted, then it becornes a matter of the 
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court's discretion, and appeal can only be had from the final judgment 
and upon exception duly taken. Beot  1) .  C'lyde, 86 X. C., 4 ;  l l o s i e r y  ~ V i l l  
v. H o s i e r y  M i l l s ,  s u p r a ;  In surance  Co .  1 % .  S tnu ther s ,  211 R. C., 373, 190 
S. E., 484; F a y e f t e l d l e  z.. S p u r  D i s t r i b ~ i t i i z ~  L'o., 216 K. C., 596, 5 S. E. 
(2d), 838. The defendant's motion, however, haying been made in due 
time, according to the statute, was made as a matter of right, is therefore 
immediately appealable, and may and should be decided on its merits 
here. I f  any irrelevant or redundant matter appears in the allegations 
objected to, i t  should be stricken. 

The relevancy of a n  allegation, like the relevancy of evidence, depends 
upon the purpose which the particular legal instrument is intended to 
fulfill. The purpose of an allegation in a complaint, broadly speaking, 
is to state a fact which, when considered with other facts, will constitute 
a cause of action. The purpose of evidence is to prove competent allega- 
tions. The relevancy of either depends upon its tendency to fulfill its 
purpose. The rules concerning the relevancy of evidence, although help- 
ful  in analogy, have no bearing on the releyancy of the allegations, for, 
strictly speaking, it is by the competent allegations that the relevancy of 
the evidence is to be judged-whether the evidence tends to prove facts 
properly alleged as a cause of action in the complaint. This makrs the 
relevancy of the allegations the subject of independent inquiry, divorced, 
except by analogy, from the rules concerning the relevancy of evidence. 

Looking a t  its purpose, an  allegation is relevant which t ends ,  as an 
element thereof, to express the cause of action on which relicf is sought. 
(This seems to be the gist or common meeting ground of the numerous 
tests laid down by this Court.) H o s i r r y  X/ l l  I , .  I Io s i e ry  M i l l s ,  suprcr; 
E l l &  T. E l l i s ,  s u p r a ;  R c v i s  c. d s h e c i l l ~ ,  207 X. C., 237, 176 S. E., 7 3 8 ;  
B a n k  2'. S t e w a r t ,  suprtr. (Some decisions mrrrl;\ use the analogy to 
rules of evidence, and determine relevancy hy the conlpetency of :hov ing 
the matter in evidence.) P m b e r f u n  I . .  (;rc.rilsl/oro, 203 S. C'.. 514, 166 
S. E., 396; Pnf fersorr  r .  R. R., s u p r a ;  l ' r t t s r  I ' o .  I . .  D u t ~ l o p ,  s u p r a ;  Dukr 
v. C'hildren's C'om., srtprrr. Thus, in the instant case, even though the 
questioned allcgatio~is btanding alone voultl be iii~ufficieiit to set up negli- 
gence, or are not couplccl with other allegations nliich would make up a 
cause of action, if the;\ do aniourlt to an elmlent of the cause of action, 
they would be relevant, ant1 should not be stricken-at least for irrele- 
17ancy. I n  applying such a test it is, of course, necessary to ronsider 
what elements go to make up  a cause of action, but the inquiry ic not one 
of the sufficiency of the complaint as a vholr  to stat? a cause of action. 
P o o w y  7%. IIicAor?y. .\upro. This question can only he raised hy de- 
murrer. C'. S., 511 (6) .  The motion to strike doe. not r ake  it ,  and, 
as a practical matter, sucll a n~otion would not he n ~ a d e  if t l~e r r  were 
no statement of a cauce of action. Kerc~thcles- .  if tllr particular a l l ~ g a -  
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tion of negligence, as appearing upon the face of the pleading, cannot 
have any proximate relation to tlie injury coniplained of, it  should be 
stricken as irrelevant. 

Redundancy in pleading does not prcseiit quite tlie theoretical and 
technical problems posed by the subject of relevancy. I t  would seem to 
include anything which is unnecessary to "a plain end concise statement 
of the facts constitutiiig a cause of action," C. !3.,  506 (2),  such as 
unnecessary repetition, and the detailed statement of evidential matter>, 
however relevant the latter may be when presented nl)on tlie trial. 
McIntosh, Nor th  Carolina Practice and Procedure, 350, 371. (XcIi i-  
tosh considers evidential rnatters in a complaint as ,rrelevant. I t  woultl 
seem more accurate to class them as redundant, but this is prol~ably only 
of academic interest.) 

I n  applying these tests to the par:igraphs of plaintiff's con~plaint  
objected to by the defendant, i t  must he remembertd that altliougli tlie 
objectionable paragraphs appear as subdivisions of t ,vo main paragraphs, 
one alleging negligence in the maintenance of the crossing, and the other 
alleging negligence in  the operation of the train, still these main para- 
graphs are merely parts of the whole complaint, :,etting u p  i n j i q  to 
the plaintiff caused by defendant's negligence in tht! conduct of its isnil- 
road. This is the main issue, and the rt~lerancv of the suI~dirision\ 1nn.t 
be considered from this standpoint-whether they liarc any re1 a t '  loll to 
the injury of which the plaintiff complains. 

(1) ( b )  Althou& as pointed out by defendant in its brief, tlir, cwidi- 
tion of the crossing played no part  i n  the accident a i  i t  iq s t  ont in the 
complaint, still it  cannot be said that  this allegation has no rr1craiic.y to 
the plaintiff's claim to recovery. A railroad mu-t ~liai i i tai~l  1)ul)lic 
crossings in a safe condition for the use of the t ~ a r t l i n g  public. I / u p ~ r  
v. R. R., 126 K. C., 563, 36 S. E., 115; I ' t r s r ~ ! j  1..  3. I?., I S 1  S. ('., 1::;. 
106 S. E., 452;  X o o r e  I . .  R. l?., 201 N. ('., 26, 158 S. R., 556; ( ' i / J c c t i l  
I ! .  Brown, 211 F. C., 367,  371, 190 S. E. ,  -450. 'I'hr inanlier of con,truc- 
tion may very easily be negligent, and, altllough the allcgntion in tlle 
present complaint, standing alone, ~voultl not be iufficicmt to \ u p p o ~ t  all 
action for ncgligrnce in  thc n~aiiitenaucc and condition of the croisi~ig, 
still it  call and must br consideretl as  21 ~ ~ c r t i n c > i ~ t  l ~ r t  of a c o ~ l ~ ~ ) l a i n t  
which would support such a cause of actioii. antl r i q  such i. relt~vanr. 
There is no sign of unnecessary repetition here, iior i q  i t  ~):,..ihlr to bay 
that the allegation is purely e~ idential, antl thus i~edui~dant.  The motion 
to strike this subparagraph \ \as propcrly ovcrsuletl. 

( c )  The allegations a s  to obstruction. of the ~ i c n -  \\.rye properly 
allo~wcl to remain in the complaint. It is nccesary,  in stating a 
cause of action. to  set forth the dnty n.11icl1 thc dcfcntlwiit onctl tlie plain- 
tiff, as ncll as the manner ill ~111ic11 the riolation of that dlity l)roxi- 
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mately contributed to the plaintiff's injury. McIntosli. op. cit., suprci, 
5 359. Here, the obstructions which made this a blind crossing are a 
vital element of one of defendant's duties io plaintiff. Obstructions in 
themselves have never been considered neg!igent, Etr'uvrds 1 % .  R. R., 129 
N. C., $8, 39 S. E., 730; Childress L!.  L u k e  E r i r ,  etc., Ii. R., 182 Ind., 251. 
105 N. E., 467; H n m  c. X a i n e  Cen t .  fly., 121 Me., 171, 116 Atl., 261 ; 
but if they exist, and the railroad is aware of them, it is then incumbent 
on the railroad to take proper precautions to protect travelers who use 
the crossing and to warn them of the approach of trains. Johnso~c  1 . .  

R. IZ., 163 X. C., 431, $9 S. E., 690; back so^^ 2%. K.  R., 181 S. C., 153, 
106 S. E., 496; Cos t in  2.. P o w e r  Cfo., 181 S. C., 196, 106 S.  E . ,  56h; 
Johnson  L-. R. R., 205 N.  C., 12'7, 170 S. E., 120;  J l c a c h n ~ n  1 % .  R. I?., 
213 N. C.. 609, 197 S. E., 189; Coltrain  1 % .  R. R., 216 S. C., 263, 4 S. E. 
(2d) ,  853; Shearnlan h: Redfield on Kcgligence (Rev. Ed.), Vol. 3 ,  
# 453; 52 C. J., 194, see. 1784. This duty arises from the existence of 
obstructions to the view, and the failure to discharge it, resulting in 
injury to the plaintiff, may be a basis of plaintiff's claim to recovery. 
At any rate, we cannot say that  tlie allegation of the blindnezs of the 
crossing, although not coupled in this particular paragrapli with any of 
tlie other elements ~ h i c h  are necessary to give such an allegation force, 
is irrelevant to thc plaintiff's cause of action, or has no relation to hi? . . 
injury. It is very pertinent to the cstahli~hment of a duty wliich de- 
fendant o m s  to plaintiff. 

The plaintiff is apparently aware of this. for in paragrapli six of the 
complaint he alleges a failure to warn users of this blind crowing of the 
approach of trains. thus giving the bare allegation of obstructions a 
raison d ' e f rc ,  and therein again sets forth the cxiitence of t h e  obstruc- 
tions. Allthough this is repetitive, it  is not of a .ufficiently rerioui nature 
to bc characterized as unnecessary rept i t ion ,  or retlu~idancy, entitling 
defcndaiit to hare  the questioned paragraph itricken for thpt reason. 

(d )  The allegation that some of the ob*truction* of tlic v;ew at the 
crowing-namely, tlie tlcfendant's frcight car.-nerc ntor-ctl by tlt<~ tle- 
fendant after the accident, can h a \ ?  no r c l r~ancy ,  aq \re ha l e  a~ialyzctl 
the term, to plaintiff'. cause of action. I t  does not set forth any element 
thereof. nor does tlic rcrnoval have any prosinlate relation to  plaintiff's 
injury. I n  perconal illjury snits of this kind, occurrences a f t r r  the acci- 
dent ~vhich do not go to the enhancem~nt  or aggravation of plaintiff's 
i~i,jurie\ arc clearly of no importance in  Letting forth thc tlctails of 
defcnclant's nryligrnce by wliicl~ plaintiff n as  injnretl. This paragrap11 
shol~lcl h a l e  1)ecn &cken a ?  irrclel-ant. I t  i.; at 1w.t the l~lf~atl ing of 
evidence. arid ~110~11d therefore alqo be stricken as redundant. I t  r ~ i g h t  
bc wise to point out that in this State, as in nioit state., for n~otirpu of 
public poliry. e~ idence  of tlii- character is not a d n ~ i s i h l c  to sho~v tither 
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negligence or an  admission of negligence. Lotre  c. E l l i o t t ,  109 N. C., 
581, 14  S. E., 51;  S h e l t o n  1 ) .  R. R., 193 K. C., 670, 139 S. E., 232; 
A l a b a m a  Grea t  S o .  R y .  z.. E n s l ~ y  T r a n s f e r  & S'~c,opl!~, 211 -\la., 298, 
100 So., 342; Wigmore, Evidence (3d E d . ) ,  Vol. 2, 283; 45 ('. J. ,  1632. 
Certainly, therefore, an  allegation in this vein would riot be proper. 

(2 )  ( a )  Precisely those considerations which are deterniinative of the 
relevancy of the allegation jnst considered apply wii h equal force to the 
allegation that  defendant, after the accident, disciplined certain of the 
employees who were operating its train. -1lthough the defendant may 
have been negligent in a multitude of ways in the conduct of its railroad, 
i t  is hard to see how disciplining its employees after plaintiff hail been 
injured could have been one of them. The allegation is clearly i r r r1~-  
vant. I t  also is a t  best the pleading of evidence and is therefore iubjcct 
to striking for redundancy. Furthermore, evidence to this effect is 
inadmissible to show either that the employee was negligent, or that  the 
employer thereby admitted the employee's negligence. ~ C o u f h r r n  K y .  1 % .  

S m i t h ,  223 Ala., 583, 137 So. 398; Ellgel  7%. U n i t e d  ' I ' r r t r t i on  ( ' o . .  203 
N. Y., 321, 96 N. E., 731; 1. Y. Polyc l in i c  J I ed .  School  I ? .  M a s o n -  
Seaman T r a n s p .  Co., 155 K. Y. s., 200. Defendant's motion to strike 
this paragraph should have been allowed. 

( b )  Although the allegation that  tlefcndant did not (lo all it coiiltl 
have to mitigate plaintiff's injuries doeq not have any diwct l~enring 
on the question to which it is subortlinate-negligelice of tlefentlant in 
the operation of its train-still it  is of iniportancc on the qurstion of 
damages if defendant is proven to ha re  been ncgligrnt. ,\lthougl~ there 
is 110 duty to aid others imperiled without the defendant's fault, but 
through his conduct, Adnms 1 % .  R. R., 125 K. C., 565, 34 S. E., 042; 
C a r e y  v. D a v i s ,  190 Iowa, 720, 180 N. W., 589, 12 I;. R., 904;  1 - n i o t ~  
Ptrc. R y .  c. C a p p i e r ,  66 Kan., 649, 72 Z'ac., 281 ; E ' ; t z q ~ r n l d  I - .  ( I .  iC. 0. 
R y . ,  116 W. Qa., 239, 180 S. E., 766; 69 L. R. A \ . ,  5 1 3 ;  Harper  on 'I'orti, 

80 ;  yet if plaintiff is hurt  through df>fenrlant's fault, defcn(l:cnt n111kt 
take all steps neceqsary to mitigate the hurt. T T ' l r i t ~ ~ i ~ l r s  I ? .  C. I:.. 129 
N. C., 229, 38 S. E., 878; S o .  ( ' r t l l .  Rll. 7.. S f n f c ,  20 hld.. 420;  I I a r ~ w .  
lor. c i f . ,  s u p r a ;  Restatement of t l ~ c  L a v ,  Torts, .ec. 322 ; 45 C. .T.. 342, 
scc. 257. Since, if it  is shown that   lain in tiff Tvaq in, nretl by clcf'~n(lant'i 
negligence, it will be of importance to dctcrmine if it i I i s i ~ l i : ~ ~ ~ g ~ ~ l  this 
duty, it  cannot bc said that this allegation is i r r c l ~ ~ n n t  or rrtl~uidant. 
It was properly allov etl to remain by the comt Iwlow. 

The order of the court below will be modified in :~ecortlance with this 
opinion, and as so modified, affirmed. 

Modified and affirmed. 
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STATE V. R. K. BROWN, FLETCHER R. YOW, ROBERT MYERS, ANT) 
R. H. CROTTS. 

(Filed 20 May, 1942.) 

1. Constitutional Law § 7: Nuisance 8 6- 
The authority of the General Assembly, in the exercise of the police 

power of the State, to define public nuisances is not limited to those which 
a re  predicated upon or facilitate the commission of open crime, but it  may 
declare anything to be a nuisance which tends, in reasonable relationship, 
to adversely affect the public morals, health, safety, thrift or economy. 

2. Gaming § 2- 
Betting upon a horse race is gambling, since a horse race is a "game." 

and since, even though as  to the participants it  may be a game of skill, 
as  to outsiders who bet on the result i t  is a game of chance. 

Betting on a horse race is an offense against the criminal law. C .  S., 
2142, 2143. 4430. 

4. Nuisance § & 
The maintenance of an establishment with ticker tape and other para- 

phernalia to facilitate the making of wagers on horse races, and in which 
offers to lay wagers are transmitted to race tracks outside the State, 
and through which wagers a re  paid off to successful bettors, constitutes 
a public nuisance. C. S., 3180. 

5. Same: Criminal Law § 12--Maintenance of establishment in  this State 
for  commission of proscribed acts is a nuisance notwithstanding that  
acts a r e  consummated outside t h e  State. 

The special verdict returned by the jury established that defendants 
maintained an establishment with ticker tape and other paraphernalia to 
facilitate the making of wagers on horse races, and in which offers to lay 
wagers were transmitted to race tracks outside the State, and through 
n-hich wagers were paid off to succ.essfu1 bettors. Held: The fact that the 
wagering contracts were completed outside the State does not prevent the 
maintenance of such establishment from constituting a public nuisance 
proscribed by our laws, since the nuisance was maintained i n  this State 
notwithstanding that the formal "acceptance" of the bets may haye been 
made a t  a race track in another State. 

6. Kuisance 9 6:  Gaming 5 1- 
The fact that a defendant has a license under n municipal ordinance 

for the use of ticker service or other devices for receiving and imparting 
information concerning games and sporting erents, is immaterial in a 
prosecution for maintaining a nuisance in facilitating betting on horsc 
races. 

7 Statutes 8 8- 

While a criminal statute must be strictly construed, the courts must 
nevertheless construe it with regard to the evil which it  is intended to 
suppress. 
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APPEAL from Grady, Emergency Judge, at  I December Regular Term, 
1941, of GUILFORD. Affirmed. 

Upon appeal from the municipal-county court 3f the city of Greens- 
boro, the defendants were tried a t  the December Tclrm, 1941, of Guilford 
Superior Court on a warrant  charging them v,ith niaintaining a nuisancc 
in the city of Greensboro, in that  they "leased and used a building and 
 remises therein and maintained an office for the nurnose of unlawful 

L 

gaming and gambling, and where unlawful gaming and gambling was 
continuously carried on, i n  the thickly populated business district of the 
city of Greensboro, Kor th  Carolina, and where a large number of people 
daily congregated for the purpose of unlawful gan,ing and gambling, by 
betting and wagering on horse races, and where they did u n l a w f u l i ~  
gamble by betting on the results of horse races, all of which was a menace 
.A - 
to public morals and constituted a common nuisance to the public 
generally." 

The jury rendered a special rerdict, finding facts substantially as 
follows : 

The defendant Brown, with the assistance of his employee Yow, oper- 
ated a place of business in Greensboro, equipped with means of receiving 
and disseminating information with reference to horse racing by means 
of blackboard, megaphone or loudspeaker, teletype, sporting newspapers, 
especially those relating to horse racing, desks, anc telephones. At  this 
place Yow received, and then transmitted to his employer, Brown. at 
22235 South Green Street, the main office or place of business, results 
of horse races run on courses outside of North Carolina, by means of 
connecting telephones. Both of said places were equipped and were . .. 

designed. and intended for the purpose bf receiving offers of wagers on 
horse races held at various places outside Korth Carolina. The p h ~ s i c a l  
equipment could be used, and was used, to indicate and report the prop- 
ress of races while being run, including an 80-f oot blackboard in colistant 
use during business hours for carrying information concerning the races. 
I n  the place a t  2221,5 South Green Street, there was an  auditorium with 
fifty seats and standing room for one hundred additional uereons. - 

A ledger was kept by Brown, showing data with reference to "Trans- 
actions for Horse Wagers," with statement show ng offers of wagers 
received by Brown from a customer through a period from 8 March, 
1941, through 25 April, 1941. 

The method of procedure, as disclosed by defendants' records, was that  
Brown received offers of wagers a t  the Greensboro place, which wcre 
transmitted to race tracks outside the State for "accentance." I f  cup- 
tomers were successful, their winnings were transmitted by race track 
officials to defendants, and defendants paid off the wagers to customers. 

The defendants Myers and Crott!: were employees of Brown, assisting 
in carrying on the business. 
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Brown had a license from the city of Greensboro, under a taxing 
ordinance upon the use of ticker service or other device for receiving ant1 
imparting information concerning games and sporting events, including 
horse racing, for  which he paid the city $300.00. 

Cpon this verdict, the presiding judge pronounced the defendants 
guilty as a matter of lam upon the facts. C. S., 3180. 

From a sentence of imprisonment, suspended upon conditions, the 
defendants appeal. 

Attorney-General  M c X u l l a n  and Assis iant  d t torneys-General B r u f o n  
and P a t t o n  for t h e  S ta te .  

S h e l l ~ y  B. Caviness  and  T h o m a s  T u r n e r ,  Jr. ,  for defendants ,  appel- 
lants.  

SEAWELL, J. The labors of the Court have been lightened by the 
marked ability with which this case was argued on both sides and the full 
treatment, in the opposing briefs, of the subject involved. 

V e  hare  to determine precisely the same question that was presented 
to the trial judge on the special verdict of the ju ry :  Are the defendants 
guilty, under the law, upon the facts found in the special verdict? .I 
careful consideration of the facts, pertinent law, and the arguments of 
counsel, leads us to the conclusion that  the answer should be affirmative. 

xevertheless, the defendants have challenged the correctness of this 
view, as taken by the court below, with arguments which merit serious 
attention. Counsel contend that the activities carried on a t  Brown's 
place of business and participated in by the defendants were not within 
the purview of the statute for the following reasons: ( a )  Because the 
evil which, upon its face, the statute was intended to remedy is tlir 
facility which the maintenance of the premises affords for the commission 
of certain specified criminal acts; and as applied to the defendants, the 
criminal offense of gambling or betting on a game of chance; and they 
contend that  betting on horse races is not such a criminal offense; ( b )  
because, if betting on horse races should be held a criminal offense, non 
cons fn t  that  the defendants are guilty, since the transaction was not at 
any time completed within this State, nor could be as the business was 
conducted, and such completion of the betting transaction, as they con- 
tend, is contemplated bp the statute. and is necessary to the definition of 
nuisance denounced by it. The defendants further contend that the 
transactions described in the jury's findings are insufficient to constitute 
a public nuisance within the common law definition, and could not be so 
unless the acts of the customers in themselves constituted a crime out of 
~vhich the nuisance might arise. They also point out that the operations 
on the premi~es  were carried on without disorder or noise, and did not 
disturh the peace and quiet of the neighborhootl. 
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Barring the catastrophe of war and the ideologies which engender it, 
which now overshadow our progress, civilization in English speaking 
countries has come a long way sirice the English view of sports, stressed 
by the defendants as receiving the tolerance of the law, was transplanted 
to this country. Cock fighting, bear baiting, an3 goose pulling have 
gone their way, and gambling a t  cards and wagering upon games of 
chance are no longer innocent sports. Defendants contend that  betting 
on horse races is not yet under the ban of the law, although wagering con- 
tracts in connection therewith have been outlawed. C.  s., 2142. The1 
cite in support of this proposition a number of earlier cases in this State 
--McKenzie v. A s h e ,  2 K. C., 5 0 2 ;  M o o r e  v. X i r n p f o n ,  5 N .  C., 3+and 
some from other jurisdictions. I n  reply to this, counsel for the State 
cite C. S., 2142, s u p r a ,  and argue that  tlie effect of ihis statute is to make 
such betting a criminal offense by declaring it to he unlawful, applying 
the doctrine asserted in S.  v. Pierce ,  123 N .  C., 745, 747 : "The doctrine 
is well settled that  where the statute either makes an  act unlawful or 
imposes a punishment for its commission, such act becomes a crime 
without any express declaration that  it shall be a crime or of its grade." 
See, also, 8. v. P a r k e r ,  9 1  N .  C., 650; S.  I * .  Blood,c lor fh ,  94 N .  C., 918. 
I t  is pointed out that  it was the intention of the s t , ~ t u t e  to make betting 
on horse races a criminal offense, since such wagering contracts had 
already been outlawed and the denouncement of the wager as unlawful 
came in by amendment a t  a later t ime; and also, because section 2143 
provides that  no person shall be cxcu~ed from givi l~g testimony concern- 
ing such bets and wagers, but that  such testimony given under compul- 
sion "shall not be used against him in any criminal prosecution on 
account of such betting, wagering or staking." 

Frequent attempts, some of then1 successful, to make par i  ~nu tue l  
bekting on horse races lawful in certain parts of the State express, a t  
least, the general view that  the practice is a violation of the law. 

I n  avoidance of C. S., 4430, which makes it a misdemeanor to "play a t  
any game of chance at which ally money, property, or thing of value 1s 

bet," or to bet thereon, defendants contend that  if h o v e  racing is a gamt3 
a t  all, it  is not one of chance, but one of ?kill, and 2ite S. 7'. ( ; u p t o n ,  30 
N. C., 2'71, 273; 8. 1 % .  113 S. C., 631; and S. I .  Morgnrl ,  133 K. C'.. 
7-23, all of which make a distinction betwec~n games of chance and game, 
of skill, holding that the latter are not within the condemnation of the 
law. S. 1 3 .  d b b o f t ,  218 S. C., 470, 4'i!), 480. I1  S. E. (2d) ,  539. But 
we apprehend that what is a game of skill to the participants might bc 
only a game of chance to outsiders v h o  bet on tlie result, since i t  is the 
skill of those engaged which decides thr  iiiuc. and the person who lays 
the wager may have little information on that point. 

We do not agree with the l~osition taken by the lefendants that  it is 
essential to tEe nniwnce defined by the statute that the acts of the cus- 
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tomers, which impart that  quality to the premises and the business con- 
ducted there, should be violations of the criminal law, either generally 
speaking or under the terms of the statute. I t  is not necessary that the 
nuisance declared should have a nucleus of crime essential to its existence. 
While nuisance is frequently associated with criminal offenses, it  is true, 
and may itself, either a t  common law or by statute, constitute a violation 
of the criminal law, as i t  does in  the statute with which we are dealing, 
the law is not under the necessity of predicating one crime upon another 
to make valid its denunciation of an act which i t  denominates a nuisance. 
Nor  will i t  fail of its purpose because the practices facilitated by the 
nuisance, so-called, are merely antisocial rather than criminal, and that  
through suppression of the evil devices of those who promote them, are 
made the subject of discouragement rather than punishment. 

Persons whose conduct or whose enterprise is harmful to the public 
may be dealt with directly on the theory of nuisance, although the facili- 
ties they offer to social misconduct or  acts contrary to public policy, or 
injurious to  the welfare of the community, do not amount to open crime. 
Such a menace to the public welfare, whether directed toward the morals, 
health, safety, thrift or  economy of the community, may afford a reason- 
able occasion for the exercise of the police power. The social necessity 
of inhibiting influences and practices detrimental to the public welfare 
in this sense has estended the theory of nuisance quite beyond the old 
categories, and has made it a more facile and effective instrument of 
government, by destroying the external aids, facilities and allurements 
which increase the offensive practices and multiply those that are engaged 
therein, and make their concentration an offense to the moral sense of 
the community where the nuisance exists. We think the present law is 
based upon this theory. 

I t  is true that  the Legislature cannot by mere fiat make that  a nuisance 
which has none of the characteristics of nuisance and which has no ten- 
dency "to icjure the public health, morals or interests." First At-enue 
Coal & Lumber  Co. T. ,Johnson, 171 Ala., 470, 54 So., 598. But,  in the 
exercise of the police power, it  mag make new definitions and categories 
within constitutional limitations, where the evil intended t o  be reached 
is noxious to the public welfare and the means employed have a reason- 
able relation to the result intended to be produced. C'alcnft v.  V c G e a c A y ,  
213 N. C., 1, 195 S. E., 49. 

Within these limitations, the authority of the ~ e ~ i s l a t u r e  to declare a 
thing to be a nuisance is well recognized. Lawton v .  Steel?, 152 U .  S., 
133, 38 L. Ed., 355; Los A n q d e s  County  1..  Spencer, 126 Cal.. 670, 59 
Pa., 202, 385; Fayet fevi l le  T. D i s t r i b z ~ f i n ~  Co., 216 S. C., 596. Against 
such legislative action, no person has a vested interest in the common 
law;  and the labels it provides do not necessarily carry with them into 
the statute common law definitions or implications. About the only 
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thing that  must necessarily persist of the common law conception of 
nuisance is the noxious quality of the thing in the relation we have 
mentioned. 

Therefore, while we are advertent to the fact that  the statute places 
gambling in parallel construction with other prachices that  are unques- 
tionably violations of the criminal law, we do not regard this as conclu- 
sive that  such gambling must be a violation of the law to justify the 
validity of the statute. Perhaps, the inatter me have to decide is not so 
inuch whether betting on a horse race is a criminal act as it is to decide 
whether the making of such a wager may be considered gambling within 
the meaning of the statute. 

Gambling is defined in Century Dictionary : "To play a t  any game of 
ehance for stakes; hence, in general, to risk money or anything of value 
on the issue of something involving chance or unknown contingencies 
(as to gamble on the result of a race; to gamble in stocks)." Gamble 
is there defined as "the staking or risking of money or anything of value 
on a matter of chance or uncertainty." Webster defines gamble: "To 
play or game for money or other stake, as a t  cards, dice, horce racing, 
etc." "Game: Sport of any kind." 

There is no doubt in our minds that  betting on a horse race is within 
these definitions. 

The manner in which the appeal is couched, however, invites a decibiori 
upon the question whether betting on a horse race is a violation of the 
criminal law. That  i t  was the intention, and is the effect, of legislation 
upon this subject to make it so, we have no doubt. 

Reference has already been made to  C. S., 2142, which declares such a 
wager unlawful, and the accompanying statute, ('. S., 2143, seems to 
construe this as making it a violation of the crinlinal law. See, also, 
cases cited in this connection. Ru t  beyond these implications, we have 
to deal with C. S., 4430, which prorides: "If any person play a t  any 
game of chance a t  which any money, property or other thing of value 
is bet, whether the same be in stake or not, both tho1:e who play and those 
who bet thereon shall be guilty of a misdemeanor." 

As noted above, counsel for the defendants raise the question whether 
the sport of horse racing could be considered "a garne" within the mean- 
ing of this statute, and defendants' ronnection v i t h  it, "gaming" or 
( I  gambling." The overwhelming weight of authority, following the 

meaning of terms as used in the criminal law, incalude horse racing in 
that  category, and i t  seems to us upon sound reason. "The word 'game' 
is very comprehensive and embraces every contrivance or institution 
which has for its object to furnish sport, recreation or amusement. Let 
a stake be laid on the chance of a game, and we have gaming." I n  r r  

Opinion of the Justices, 73 N. H., 625; quoting definitions from Web- 
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ster's Dictionary and Century Dictionary. See People v. Weithuff, 51 
Mich., 203. "Horce racing is a game, and the betting of money . . . 
on the result of horse racing is gaming.'' Swigart v. People, 50 Ill. App,, 
181, 190. "Betting on a horse race is 'gaming' and, hence, a room, 
hall or house where betting on horse races is permitted is a 'gaming 
house.' " Young v. State (Tenn.), 121 S. W. (2d), 533, 534. (' 'Gam- 
ing' and 'gambling' in a criminal sense are synonymous." S. v. Mint 
Vending Machine Co., 85 N .  H., 22. "The terms 'gaming' and 'gam- 
bling' in the administration and interpretation of criminal laws are 
usually regarded as synonymous." S. v. Shandlin, 51 Wash., 35, 97 Pa., 
769, 770. "Betting on races of any kind under pari mutuel scheme is 
'gambling,' and places devoted to such betting are 'nuisances' under the 
statute." Oak Downs v. Schmid (Tex. Civ. App.), 95 S. W. (2d),  1040. 

We are of the opinion that it is the effect of these laws to make betting 
on horse racing, or, in fact, on any other sort of race, an  offense against 
the criminal law. The fact that the race itself is one of skill and 
endurance on the part of the jockey and his mount does not confer 
immunity upon those who wager on its result. 

We have carefully examined the case of Lescallet c. Commonwealth, 
89 Va., 878, 17 S. E., 546, extensively quoted in appellants' brief. We 
are unable to accept the reasoning in that case as sound, or follow its 
conclusions. The result in that case was based largely upon the ground 
that the betting transaction was not completed within the State of Vir- 
ginia, which, as we understand it, embodies the argument of the defend- 
ants in the case at  bar. Had the customers w h o  daced the bets been 
indicted and convicted of gambling, a more serious question might be 
raised. We think, however, that the fact that the wager was laid here, 
and a customer notified of its acceptance, and received his winnings, if 
any, here, constitute sufficient facts to support the charge of maintaining 
a nuisance, notwithstanding that the formal "acceptance" of the bet 
appears by custom of the business to have been made at  the race track 
in another state. 

We do not regard the fact that the defendant Brown held a tax revenue 
license under the ordinance of the city of Greensboro, as set out in the 
statement of facts, material. Such -an ordinance could not annul a 
State law or afford immunity for its violation. 

We are reminded that a criminal statute must be strictly construed, 
and no doubt the statute under review comes within that rule; but in 
construing it, we must have some regard for the evil that was intended 
to be remedied, and give the law the force and effect it was intended to 
have in its incidence upon the defendants and their business. This we 
have tried to do. 

There was no error in the trial in the court below, and the judgment is 
Affirmed. 
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PIEDMONT MEMORIAL HOSPITAL. INC., v. IGUILFORD COUNTY; 
GEORGE L. STANSBURY, CHAIRMAN, J. W. BURKE, R. C. CAUSEY, 
JOE F. HOFFMAN, FLAKE SHAW, ALL CONSTI~UTINO THE BOARD O F  
COMMISSIONERS O F  GUILFORD COUNTY, NORTH CAROLINA; 
A. C. HUDSON, SUPERVISOR OF TAXATION FOR GUXFORD COUNTY; D. L. 
DONNELL, TAX COLLECTOR FOR GUILFORD COUNTY, NORTH CARO- 
LINA; A N D  W. C. JOHNSON, TREASURER FOR GUILFORD COUNTY, 
NORTH CAROLINA. 

(Filed 20 May, 1942.) 

1. Constitutional Law § 4a- 
The General Assembly has power to enact retroactive laws provided they 

do not impair the obligation of contracts or disturb ~eSt€!d rights, and this 
principal is applicable to matters of taxation. 

2. Same: Constitutional Law 3%- 

While the General Assembly may enact curative statutes affecting pend- 
ing litigation, it  cannot, by stipulating that  a statute be retroactive, annul 
or interfere with a final judgment of the courts. 

3. Same: Taxation § U)--Mnal judgment that hospital was liable for taxes 
for particular year cannot be annulled by legislative act. 

Plaintiff hospital instituted suit to recover aa' ~a lorent  taxes for the 
year 1940, paid by it  under protest. On appeal it  was held that tlie 
hospital was liable for taxes for that year, and final judgment was entered 
in accordance therewith. Thereafter the hospital, upon the same agreed 
facts, instituted this suit to recover the same taxes, upon its contention 
that ell. 123, Public Laws 1941, exempted its prolwrty from taxation retro- 
actively. Ch. 125, Public Laws 1941, amending sec. 600, ch. 310, Public 
Laws 1939, provided that real property used for hospital purposes by a 
nonprofit hospital whose entire revenue is devoted to hospital purposes 
should be exempt from taxation from the year 'i936. Held: The Act of 
1941, in so f a r  xs the status of plaintiff hospital for  taxes for the year 
1940 is concerned, is an attempt to annul tlie effect of a final judgment, 
nnd is nnconstitntion:~l and void. 

4. Statutes 7- 

Statutes mill he given prospective effect only unless a contrary intention 
is expressly declared or necessarily implied, and therefore when an act 
amends separate sections of a former statute and Stipulates that 6ne of the 
amendments should be retroactive, the other amendment will be construed 
to hare prospective effect only. 

6. Taxation % 

The amendment of see. 602 ( a ) ,  ch. 310, Publit: Laws 1939, which pro- 
vides that the property of private hospitals shall not be exempt from 
taxation, by ch. 123, Public Laws 1!)41, which provides that sec. 602 ( a )  
of the Act of 1939 should not apply to nonprofit hospitals, is prospective in 
effect and not retroactive. 
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6. Judgments 5 32- 
A final judgment is conclusire upon the parties whenever the same 

matters are  a t  issue between them in a subsequent action, and the rights 
of the parties a s  established in the prior action cannot be annullecl by a 
legislative declaration to the contrary. 

5 .  Taxation 3 38c- 
Ch. 125, Public Laws 1941, exempting real property of nonprofit hor- 

pitnls from taxation, contains no provision authorizing refunding of taxe5 
theretofore paid by such hospitals nor machinery for the recovery of such 
tnxes, and therefore a hospital which paid real property tnxes for 1940 
under protest and unsuccessfully sued for their recovery under sec.. 936, 
ch. 158, Public Laws 1939, is not empowered by the Act of 1941 to main- 
tain another suit for the recovery of the same taxes. 

8. Constitutional Law 3 Gc- 

Public policy is for the determination of the Legislature and the courts 
must give effect to the law a s  it  is written. 

9. Taxation § U)- 

All property is suhject to taxation unless exemption is authorized Ijy 
the Constitution and laws of the State. 

10. Taxation 8 1- 
Taxes must he imposed in a just and equitable manner ant1 be uniform 

as to each class of property taxed. 

APPEAL by plaintiff f r o m  W a r l i c k ,  J.. a t  M a r c h  Term, 1942, of 
GUILFORD. Affirmed. 

This  mas a controversy without  action to determine the liability of 
plaintiff's property f o r  taxat ion f o r  the year  1940. F r o m  judgment i n  
favor  of defendants on the  facts  agreed, the  plaintiff appealed. 

D. E. H u d g i n s  for plaintif f ,  appel lant .  
B. L. Fentress,  G. H.  Jones ,  D. S e t o f o n  Farnel l ,  Jr. ,  and 11. C. TVi7sc,n 

for de fendan f s ,  appellees. 

DEVIK, J. A controversy without  action between the same part ie i  
involving the  liability f o r  od ra lorem taxat ion of plaintiff's real and per- 
sonal property f o r  the year  1940 was considered and determined by this 
Cour t  i n  favor  of the defendants a t  F a l l  Term,  1940. T h a t  case is 
reported i n  218 N. C., 673, 12 S. E. ( 2 ~ 1 ) )  265, where the mater ial  facts 
a r e  set out.  I t  there appeared t h a t  i n  October, 1940, the plaintiff paid. 
under protest, the  taxes claimed by defendants, and brought suit to 
recover the  amount  so paid, i n  accordance ~ v i t h  the prorisions of sec. 936, 
ch. 158, Publ ic  L a w  1989. I t  was decided by  this Court  i n  a n  opinion 
filed 20 Drcember, 1940, t h a t  the plaintiff's claim f o r  exemption from 
taxat ion n n d w  t 1 1 ~  Constitution ant1 l a m  of the S ta te  could not he w+ 
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tained, and the right to recover the taxes which had been paid, except in 
particulars not now pertinent, was denied. That  decision was a final 
determination of the questions prescntcd on that  appeal. 

I n  the instant case, begun 18 March, 1942, another contrpversy without 
action is submitted upon the identical facts presented in the former case. 
Cllaim is again made for the refund, in part, of the ad valorem taxes for 
the year 1940 which had been paid by plaintiff in October, 1940. De- 
fendants plead that  plaintiff's claim for refund of taxes for 1940 has be- 
come res judicata. Crazcford t-. Crawford,  214 N .  C., 614, 200 S. E., 
421. 

B u t  the plaintiff bases its claim in this case upon ch. 125, Public Laws 
1941, and contends that  the provisions contained in former statutes for 
the exemption of property held for charitable purposes have been en- 
larged so as to embrace the property of the plaintiff, and that  by its terms 
the 1941 Act is made retroactive, including exemption from the payment 
of taxes for the year 1940. Edwards  v. C'omrs., 183 N .  C., 58, 110 S. E., 
600. The Act of 1941 amends see. 600, ch. 310, Public Laws 1939, by 
adding a new subsection, as follows: "(11) Real property actually used 
for hospital purposes, including homes for nurses employed by or i n  
training in such hospitals, held for or owned by hos\pitals organized and 
operated as non-stock, non-profit charitable institutions, without profit to 
the members or their successors, notwithstanding that  patients able to pay 
are charged for services rendered: Provided, all revenues or receipts of 
such hospitals shall be used, invested, or held for the purposes for which 
they are organized; and provided, further, that whwe hospital property 
is used partly for such hospital purposes and part13 rented out for com- 
mercial and business purposes, then only such propclrtion of the ralue of 
such building and the land on which it is located shall be exempt from 
taxation as is actually used for such hospital purposes. The provisions 
of this section shall be effective as to taxes for the year one thousand 
nine hundred and thirty-six and subqequent years." 

The amendment of 1941 also adds to see. 602 ( a )  of the 1939 A\ct the 
following clause : "The prorisions of this sub-sectic~n shall not apply to 
public hospitals or to hospitals organized and operated as non-stock, non- 
profit, charitable institutions, which, for the purpose of this Act, shall be 
t11.emed public hospitals : Provided, however, that  nothing in this sub- 
srction shall affect the liability of counties, cities, and towns to public 
hospitals, as herein defined, for services heretofore or hereafter rendered 
indigent patients or public charges and for which suzh counties, cities, or 
towns are or may be otherwise liable." 

Plaintiff's counrel argues with much force that  tly these amendments 
the General A2qsembly has exercised thr permissive power conferred by 
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Art. V, see. 5, of the Constitution to exempt from taxation property held 
for charitable purposes, and has included within the enumerated exemp- 
tions property owned by hospitals organized and operated as non-stock, 
nonprofit charitable institutions, such as that  of the plaintiff, and that  
the General Assembly has also amended sec. 602 ( a )  of the 1939 Act, 
which provided that private hospitals should not be exempt from taxa- 
tion, by adding the clause that  this provision should not apply to hos- 
pitals operated as non-stock, nonprofit charitable institutions, which the 
amendment declares to be public hospitals. 

I t  is urged tha t  under the facts agreed a portion a t  least of  plaintiff'^ 
property comes within the designation of property "held for charitable 
purposes," and therefore it would have been within the power of the 
Legislature in 1939 to exempt it from taxation, and that, if the languagc 
of the 1939 Act was insufficient to accomplish that  purpose, there is no 
constitutional inhibition upon legislatire power subsequently to exempt it 
by an  act retroactive in its effect. Edwards 2'. Comrs., supra;  .lnderson 
v. Tf'ilkins, 142 S. C., 154, 55 S. E., 272. 

I t  is a generally accepted principle of statutory construction that  there 
is no constitutional limitation upon legislative power to enact retroactive 
laws which do not impair the obligation of contracts or disturb vested 
rights ( B a t e w a n  c. Stcrre f t ,  201 K. C., 59, 159 S. E., 1 4 ;  Sfanhark  v. 
B a n k ,  197 N .  C., 292, 148 S. E., 313; Lowe 11. Harris ,  112 N. C'., 472, 
17 S. E., 539; X c F a d d e n  v. Evans-Snider-Buel Co., 185 U. S., 505; 
Parnmino Lumber  Co. v. iVarshall, 309 U. S., 370), and this principle is 
applicable in matters of taxation (Clark  2 % .  Gilchris f ,  243 S. Y., 173; 
Cnited Business Corp. 1.. Commissioner of In ferna l  Revenue,  290 U .  S., 
635; Cooper 1'. r. S., 280 IT. S., 409), but this may not he held to em- 
power the Legislature to annul or interfere with judgments theretofore 
rendered (Comrs .  2'. Blue,  190 S. C., 638, 130 S. E., 743; Xorrison 1..  

XcDonaJd,  113 S. C., 327, 18  S. E., 704), or compel the refunding of 
taxes judicially determined to have been lawfully collected (Baile?y v. 
Raleigh, 130 N .  C., 209, 41 S. E., 281)) or change the result of prior 
litigation ( E d w a r d s  v. Comrs., supra [60]), or give life to a deed de- 
clared void. Booth v. Hairs fon ,  195 N. C., 8, 141 S. E., 480. 

I n  Clark v. Gilchris f ,  243 N. Y., 173, the New York Court of Appeals 
considered an appeal from the Supreme Court of that  state, wherein the 
lower court had held stock dividends taxable as income. Pending the 
appeal the Legislature amended the statute so as to exclude stock divi- 
dends from the definition of income and made the act retroactive. In 
that case the court of appeals reversed the lower court on the strength of 
this amendment, holding that  the retroactive feature of the act was no 
infraction of any constitutional limitation upon the power of the Legis- 
lature. To the same effect is the holding in M'harfon I>. Greensboro, 149 
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N. C., 62, 62 S. E., 740, where the power of the city to issue school bonds 
was denied for lack of legislative authority. While the case was still 
pending in the Superior Court after the first appeal the Legislature 
granted the authority to validate the bonds, and due effect was given to 
the act by this Court upon a second appeal. Thme are many cases in 
the books illustrating the power of the Legislature to enact curative 
statutes affecting pending litigation. Statutes relating to procedure or 
the rules of evidence, affecting pending litigation, are generally upheld. 

While there is some conflict of judicial opinion as to the effect of an  
amendatory act applicable to a controversy in which final judgment has 
been entered, it is generally held tha t  enabling statutes which attempt to 
cure defects in legislation relating to municipal corporations, enacted 
subsequent to judgments holding the defects fatal, are within the legisla- 
tive power, usually in cases, however, where the court has not lost control 
over the previous judgment, and the cause is for some purpose still 
pending. Hodges v. Snyder, 45 S. D., 149, 25 A. L. R., 1128, affirmed 
on appeal in 261 U. S., 600. 

Bu t  in the instant case me have a somewhat different situation. After 
n final judgment of the Court of last resort that  the tax was properly 
levied, and that  plaintiff's hospital property was subject to the tax, and 
recovery of the amount paid was denied, the Le~ i s l a tu re  amended the 
general statute by a provision attempting to extmd the exemption to 
liospitals of the type of plaintiff's propc3rty for the tax year 1940. There- 
after a new suit was instituted to rccorer a portilm of the same taxes, 
the subject of the prerious litigation, on the same facts. This new suit 
was faced with a final judgment between the same parties, on the same 
facts, with respect to the same subject matter. Could the Act of 1941 
give new life to a cause of action which had ceased to exist as the result 
of a final adverse judgment? 

The decisions in this State tend to support t h ~  ruling of the court 
below that  plaintiff mas not entitled to recover. In JIorrison C .  XcDon- 
ctld, 113 N. C., 327, 18 S. E., 704, a similar question was considered by 
the Court. I n  that  case judgment had been rendered for the plaintiff 
on the verdict of a jury in December, 1892. Undrr the existing statute. 
as interpreted by the courts, this judgment, being based on a verdict, 
could not be set aside for excusable neglect (The Code, see. 274). The 
Legislature of 1893 amended the section by enlarping the power of the 
caourt to set aside judgmcntq based on ~e rd ic t s .  The defendant in that 
case thereupon mored to set aside t h ~  judgnient for excusable neglect. 
I t  was held, Chief Justice Shepherd speaking for the Court. that  the 
Act of 1893 could not be given the effect of annulling a judgment of the 
Court, and that plaintiff's rights under the judgrrent could not be dis- 
turbed by subsequent legislation. I n  the opinion in that  case the follow- 
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ing  language was quoted from Ratcli f t 'e  2.. . lnderson, 31 Grat. (72 Va.) ,  
105 : "Both upon principle and authority, we conclude that  the Legisla- 
ture has no right, directly or indirectly, to annul, in n-hole or in part, a 
judgment or decree of a court already rendered, or to authorize the courts 
to reopen and rehear judgments and decrees, already final, by which the 
rights of the parties are finally adjudicated, fixed and rested; and that 
every such attempt of legislative action is plainly an invasion of judicial 
power, and therefore unconstitutional and void." 

I n  Black on Judgments, sec. 298, it is said:  "While a statute mag-, 
indeed, declare what judgments shall in future be subject to be vacated, 
or  when or how, or for what causes, it  cannot apply retrospectively to 
judgments already rendered and which had become final and unalterable 
by the court before its passage. Such an  act would be unconstitutional 
and void on two grounds; first, because it would unlawfully impair the 
fixed and vested rights of the successful litigant, and second, because it 
would be an unwarranted invasion of the province of the judicial de- 
partment." Freeman on Judgments, sec. 204; Wade on Retroactive 
Laws, secs. 31, 32, 67;  Cooley Cons. Lim., 8th Ed., 176. See cases cited 
in  note to P a r a m i n o  L u m b e r  Co .  v. Marsha l l ,  309 U. S., 370, 84 L. Ed., 
p. 819. Amendatory legislation which affects past transactions upon 
which judicial decrees hare been rendered is invalid. C. J. S., 298-301. 

I n  B a i l e y  v. R a l e i g h ,  130 N .  C., 209, 41 S. E., 281, the power of the 
Legislature to authorize the refund of taxes lawfully levied and paid was 
considered in relation to the following facts:  The plaintiff's intestate, in 
accord with the statute then in force, paid to the city of Raleigh the 
license imposed on those carrying on the businesq of retail liquor dealers 
within one mile of the corporate limits of the city. The plaintiff's inte+ 
tate operated outside and within one mile of the city limits. Subsp- 
quently, the Legislature passed a general - k t  (ch. 327, Public Laws 
1901) requiring cities to refund privilege tases collected from persons 
doing business outside their corporate limits. 111 a suit for the refund of 
those taxes, recovery was denied on the ground that  it was not within 
the legislative power to require refund of taxes which had been lawfullg- 
levied and paid under existing law. 

An examination of the Act of 1941 in relation to the ~ r e v i o u s  liti- 
gation between the parties raises the implication that the retroactive pro- 
vision therein, as it affects this case, should not fall within the rule as to 
curative statutes, but rather should be regarded as an attempt to annul 
the effect of a judgment previously rendered. 

The Act of 1941 amends sec. 600 of the 1939 Act bv the addition of a 
new subsection numbered eleven. This refers to real property held for 
hospital purposes and extends the statutory exemption to real property 
owned by hospitals organized and operated as non-stock, nonprofit chari- 
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table institutions. This subsection eleven was made retroactive. But 
the Act of 1941 does not purport to repeal the declaration in see. 602 ( a )  
that  "Private hospitals shall not be extmpt from property taxes." The 
amendment to this wction recites that  this provision shall not apply to 
hospitals operated as non-stock, nonprofit charitable institutions, which 
are declared to be public hospitals. This last ameldinent was not made 
retroactive. I t  is an  established rule that statutes are to be construed 
as having only prospective effect, unless a contrary intention is expressly 
declared or necessarily implied. Alshl t>y 7.. R r o ~ r n .  198 S. C., 369, 151 
S. E., 725; ST'nddill I ? .  X n s f e r l ,  172 S. C., 582, 90 15. E., 694; A ~ l d c r s o ~ ~  
1'. IT'ilkins, 142 N .  C., 154, 55 S. E., 272. 

Tlle decision in the forrner casc bctween the hospital and the county 
was grounded largely upon see. 602 ( a ) .  which ~ s p r e s J y  eliminates 
private hospitals from statutory exemption. The ccnclusion waq rcached 
upon the facts then prescntetl, identical with those now before uq, that 
plaintiff's hospital was in contemplation of the taxing laws a prirate 
hospital. Thus the tax  status of plaintiff's propwtp under the facts 
agreed already had been judicially determined by this Court. The fact 
so establislied Tras conclusire between the parties as to 1940 taxes. Cur-  
r r n f  v. Webb,  220 N. C., 425; I I n r s h n w  1 % .  H a r s h n w ,  220 S. C'., 145. A 
legislative declaration to the contrary upon the same facts ~vonld, if given 
effect, annul a prerious decision of tlie Court and clmstitute an invasion 
of the province of the judicial department. Pre i - e s l i n  I * .  l l ~ r c l o p i r t g  Co., 
112 Colin., 129, 70 A. L. R., 1426; 11 Am. Jur. .  916. 

Upon another ground we think the judgment below must be upheld. 
While under the Llct of 1941 plaintiff vcks  to obtain repayment of taxes 
paid in 1940, tlicre is no pro1 ision in the new statutes authorizing refuncl- 
i l ~ g  of those taxes. Neither the right nor the lnachinerp to implement i t  
is granted. The new act does not authorize reopening the former case. 
The taxes sued for were paid in October. 1940. Suit to recorer them was 
instituted under the only statute permitting such suit, and was dccidcd 
against the plaintiff. Plaintiff's remedr for the r e f ~ n d  of tlie same taxes 
has been exhausted. S o  other statute is available. The amounts paid 
have been covered into the treasury of Guilford County under a final 
jlidgnient before the a m ~ n d n ~ e n t  of 1941 was enacted. Tlw case for 
plaintiff's 1940 taxes has heen cloqetl. The question ss to the effect of the 
statute upon plaintiff's tax linhilitp for suhsequcnt years is w i the r  pre- 
sented nor decided. 

We are not unmindful of the value of modern hospitals to the com- 
munity. Their equipmrnt affords a means of rende1,ing practical service 
to those ~ l i o  suffer, whether the serrice be rendered for compensation, 
or without reward. T h o ~ e  who ha re  invorporated and are operating the 
Piedmont Memorial Hospital hare  made its facili~ieq a~a i l ab le  to the 
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people of Guilford County. B u t  regardless of theqe considerations it  is 
t h e  funct ion of the courts to administer juztice according to law. T h e  
unbroken rule  is tha t  all  property, unleis exemption is authorized by tht, 
Constitution and laws of the State ,  must  bear its f a i r  share of the bur- 
dens of taxation. T h a t  this burden shall he imposed i n  a just a i d  
equitable manner ,  and  tha t  tases  shall be uniform as to  each class of 
property taxed, is a requirement of the C 'onr t i t~~t ion ,  as well a s  the COIL- 
cern of all  taxpayers. 

T h e  judgment of the Supel-ior Court denying plaintiff's r ight  to  r e s -  
cover under the  facts  agreed must  be 

Affirmed. 

A. 9. KISG r .  IYT LEWIS AXD WIFE. EVA KING LEWIS. 

(Filed 20 May, 1042.) 

1. Mortgages 8 23- 
Ordinarily, the acrlliisition bg the mortgagee of an outstanding title. 

by purchase xt a tax cnle or a t  the foreclosure of a prior lien or other- 
n i w .  will be tleemetl for the 1,enefit of himself and mortgagor, and tlie 
mortgagor will be permitted to redeem 11~on payment of the total of the 
debts. 

2. Sarne- 
Where a will directs that the land be sold and the proceeds of sale 

clirided among the beneficiaries, and a beneficiary mortgages his interest 
prior to the sale by the executor, and the mortgagee purchases a t  the 
esecutor's sale, the mortgagor cannot contend that as  to his share of tlie 
land the relationchip of mortgagor and mortgagee continues to exist, since 
the executor's  ale divests the beneficiaries of all interest in the land, legal 
or equitable, npon which the right of redemption can be predicated. 

3. Wills 5 46- 
\There a will directs that certain lands be sold and the proceeds of sale 

divided among named beneficiaries, each beneficiary takes his interest 
siibject to the prorisioiis of the will and cannot convey or encumher same 
in any manner whicli ~0111d affect the al~solntc power of sale cont:rinecl 
in the will, and npon sale hy the esecvtor the interest of each 1,eneficinry 
in the land is direstt,d and transferred to the proceeds of sale. 

4. Same:. Mortgages 9 2a- 
Where a will directs that lands be sold mld the proceeds be cli~itlctl 

among named beneficiaries, and a 1)eiiefici:rry mortgages his interest prior 
to the sale hy the executor. the mortgage is an equitable assignment to  the 
estent of the indebtedness securctl tlierehy of the mortgagor's share in the 
proceeds of sale, and this resiilt is nixlffected by the l~urchase of the land 
by the mortgagee at  the executor's sale. 



:316 I N  THE S U P R E M E  COURT. 

APPEAL by defendant.; from Bone,  ,I.. at  October Tcrni, 1941, of 
PENDER. 

This is a civil action a n d  the facts and contentions pertinent to this 
appeal are as follows : 

Hobert S. Atkinson, late of I'encier C'ountg, N. ('., died on the day 
of February, 1936, leaving a laqt will and testanlent, which was duly 
admitted to probate in the office of the clerk of S ~ p ~ ~ i o r  Court in Pelider 
County, on 14  February, 1936. 

The 6th I tem of said will provides as follows: "I direct my executor, 
hereinafter named, as soon i~ f t e r  my death as is practicable, to sell my 
Sloop Point  F a r m  (consisting of about 100 acres) and to divide the 
proceeds equally among the following. or to the children p c r  s i i rpes  of 
each as may die before the dirision of the proceed; from the qalc above 
rtientioned ; Mrs. Ganell Stanley, Urs .  E r a  Lewis, Mrs. Laura Hall. A h .  
PIlalha King, Niss Grace Atkinson, Niqs ,\nnie L. AItkinson, Miss Ruth  
Atkinson, Xiss  Kathrine Hall, Miss Daisy Atkinson." 

On 31 January,  1938, Eva L e ~ ~ i s ,  one of the lcptecs  of one-ninth of 
the proceeds from the sale of the real estate descrilled in tlie above Itern 
of said will, and her husband, I v y  Lewis, executed and delirered to 
-1. S. King, plaintiff herein, a mortgage deed conveying to .I. S. King 
a one-ninth interest in the land known as the "Sloc~p Point  Plantation," 
to secure an  indebtedneqs of $225.00, clridenced by a note executed and 
delivered by defendants to plaintiff of even date there\\-itli, said note 
payable 1 November, 1938. The aforewid mortgage was duly registered 
in the office of the register of deeds of Pendw County. 

The defendants paid to the plaintiff' thc sum of $50.00 on wit1 note 
1 October, 1938, no otlicr payment has been made hy defendants on thc 
aforesaid indebtedness. Defendants admit they owe a balance to plaintiff 
of $184.00, together with interest a t  six per rent f .om I October, 1938, 
until paid. 

The TTTilmington Savings 6- Tnwt  Po., of Wilniington, N. C., duly 
qualified as  executor of the last will and testament or Robert S. ,Itkinson, 
on 14 February, 1936, and immediately entered upon the d i~cha rge  of its 
duties as such, and was acting in  such capacity 011 19 Feblnary, 1940, 
\\hen, in tlie exercise of the absolute power of sale contained in the 6th 
I tem of the aforesaid will, wid  executor executed aall delivered to Adrian 
S. King and wife, Hcttie Mae King, a deed in fee simple for the Sloop 
Point  Plantation, being the same property described in the mortgage deed 
r13fcrred to herein. ,Idrian S. King and wife, Hettie Mae King, paid a 
consideration of $1,500.00 for said property. 

I t  is admitted that the interest of the defendalit E r a  Lewis in the 
procecds from the sale of the aforesaid property is $166.67, nhich sum 
is now held in the office of the clerk of the Supel ior Court of Fender 
C'ounty, pcmciing tlie outcome of this action. 
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The defendants filed an  answer admitting all the material allegations 
in the complaint; but alleging that  the relationship of mortgagor and 
mortgagee existed a t  the time plaintiff and his wife, Hettie Mae King, 
acquired the outstanding title to said land ; and that, plaintiff holds title 
to said land as trustee for himself as mortgagee and for the defendants 
as mortgagors. Defendants further allege that  they are entitled to 
redeem said land and to have their one-ninth interest i n  the same allotted 
to them in  severalty; and also that  they are entitled to an  accounting of 
the income received from the property by the plaintiff and his wife, since 
19 February, 1940. 

Upon the foregoing facts and contentions set forth in the pleadings, his 
Honor rendered judgment on the pleadings, and held the plaintiff 
is entitled to receive the $166.67, which represents the interest of the 
defendant E v a  Lewis in the proceeds from the sale of the land referred 
to in  the pleadings, said sum to be applied by plaintiff as a credit on the 
note held by him against defendants and directed the clerk of the court 
to  pay said fund to plaintiff, and further held the defendants are not 
entitled to the relief sought in their answer and denied the same. 

From the judgment the defendants excepted and appealed to the 
Supreme Court, assigning error. 

Clif ton L. Moore for plaintiff. 
Corbeft & Johnson for defendnnfs. 

DEXPI'Y, J. The defendants insist that  a t  the time the plaintiff and 
his wife, Hettie Mae King, acquired the title to the property under con- 
sideration, the relationship of mortgagor and mortgagee existed between 
the plaintiff and the defendants; consequently, the plaintiff, A. S. King, 
is a trustee for himself as mortgagee and the defendants as mortgagors. 
This position cannot be sustained. We are not inadvertent to the opin- 
ions of this Court, wllich hold that a mortgagor cannot buy a superior 
title or lien to that  held by h im;  and hold it for his own benefit, but 
the act inures to the benefit of him for whom he holds as trustee. The 
defendants are relying on Cnziley 2%. h'utfon, 150 N .  C., 327, 64 S. E. ,  3. 
in which the Court said : "The legal estate passes to  the mortgagee, and 
he holds it, not only in  trust for himself, but also for the mortgagor. 
McLeod 2'. Bullard, 86 N .  C. ,  210-216; Cnpehart v. Deffricl;,  91 N. C., 
344. We have held that  if he pays off an encumbrance or bugs in an 
outstanding title superior to his own he cannot hold i t  for his own benefit, 
but the act inures to the benefit of him for whom he holds as trustee; 
and, further, 'if he buys at a sale made under a prior mortgage he does 
not acquire the title for his own personal benefit, but merely removes an 
encumbrance, and the charges of it as a prior lien, upon the property 
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itself; and this is so, because he cannot take adrautage of his position 
to the illjury of those whose interests are coinmit td  to his protection.' 
T a y l o r  1 , .  I I r g g i e ,  83 S. C., 244. The taxes assessed were a lien upon 
the land, anti whrn the mortgagee bought a t  tlie ..heriff's sale he pur- 
chased only an  encumbrance, the c0.t of which he is entitled to have 
added to the debt secured by the mortgage, and it is therefore an  atldi- 
tional lien upon the land. The mortgagee could h a ~ e  paid tlie taxes and 
acquired a lien upon the land to the extent of the amount so paid by hiin. 
The Code, ser. 3706 (Revisal, sec. 2858). H e  did not acquire the equita- 
ble estate of the mortgagor, which still exists, notwithstanding his pur- 
chase a t  the tax sale, and lie cannot use his deed for the purpostl of 

A 

asserting any right in conflict with the rnortgagor's equity of redemp- 
tion." 

I n  the foregoing opinion, as well as in the caws cited therein, the Court 
was considering the rights of a mortgagor where the mortgagee had 
obtained a superior title by a tax deed or by the purchase of the interest 
of his mortgagor a t  a sale to satisfy a prior encumbrance. 

"It is very generally conceded that  the holder of a mortgage is entitled 
for the protection of his interest to pay taxes aqsessed against the mort- 
gaged premises in the event of failure by the mortgagor to discharge 
them, and that  he has a right to add the sums so paid to the mortgage 
drht ;  homevcr, all authorities agree that  a mortgagee in possession cannot 
acquire a tax  title which will prevail against the mortgagor or those 
claiming under him, and some courts hold that irrespective of possession 
a mortgagee cannot purchase the mortgaged property a t  a tax sale ancl 
thus acquire a title which will defeat thcl rights of tlie mortgagor, the act 
of' purchasing a t  such a sale being deemed to be for the protection of the 
mortgage lien." 1 9  R. C. L., see. 174, 1). 397. 

I n  the case of J O ~ P S  2'. S F ' a m n ,  213 K. C., 730, 137 S. E., 599, a pro- 
vision in a will, similar to that  now under consideration, v a s  construed. 
Pr ior  to the exercise of the power in the will, Walter T a r r c n ,  a bcnr- 
fiviary under the will, gave four deeds of trust on the real cstate nhicli 
the derisor had directed his executor to sell and to  distribute the net 
balance to his children in  accordance with the provisioar of the d l .  
A\fter the deeds of trust had been exwuted and duly recorded, a judgment 
was docketed against the said Walter Warren. The lopinion of the Court 
disposrd of the questions inrolred in the following languagc : "We think 
the four deeds of trust before mentioned. which were duly recorded, from 
their language gave a lien on the real estate, and when sold and converted 
into nioney an equitable lien in their favor attached to wmc and the 
judgment pnrrhasrd by the appellant Pollard was sl>bject to the lien.; of 
said deeds of trust. . . . The judgment of the lover court shoultl he 
sustained for the rea-on that the law, as interpreted by the courts of t l ~ i ,  
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State and others, is to the effect that  the deeds of trust given by Walter 
Warren constituted equitable assignments of his interest in the proceeds 
of the sale of the property described therein, and that  the judgrnent 
creditors have no lien against the land." The Court cited F ~ r e b e c  P. 

Proctor, 19 S. C., 439, in which Ruffin, C. .I., said : ('If the will does not 
devise the land, but creates a power to sell it, then, upon the execution 
of the power, the purchaser is in under the will, as if his name had been 
inserted in it as a devisee. But, in the meantime, the land descencls, 
and the estate is in the heir. The power is not the estate, but only an 
authority over it, and a legal capacity to convey it. These are ele- 
mentary maxims. But  it is supposed that the testator had dihposed of 
this land by directing a sale of it absolutely, and a division of the pro- 
reeds, so as to turn it out and out, as it is callcd, into personalty; and 
that this defeated the descent. When iold, the estate of the heir will 
certainly be divested; but such a prorision in the will is only the creation 
of a power; it is a disposition of the proceeds of the land, but not a 
clisposi tion of the land itself ; and that mnseqncntly descends. The doc- 
trine of conversion is purely equitable. The law knows nothing of it. 
,Z court of equity, by considering that as done which ought to be done, 
deals with land ordered to be sold as if it mere sold. But  a court of law 
always looks upon land as land, and has regard only to the legal title, 
which is unaffccted by any power, v hethrr it be a naked one, or coupled 
with an interest. or a trust until the power be executed." S p e e d  1 % .  

Perry ,  167  K. C., 122, 83 S. E., 175. 
The defendants, by executing the mortgage deed to the plaintiff herein, 

did not convey any title or interest in the real estate dewribed therein 
that could be sold or conwyed thc reund~r  which would in any way affect 
the absolute power of sale in the will of Robert S. Atkinson. The hare 
legal title to the one-ninth undivided interest in said land was lield by 
Eva  King Lewis and her husband I v y  Lewis, subject to the provisions of - 

the aforesaid will: and their interest in the real estate involved was 
divested upon the execution of the power in the will, and v a s  transferred 
to the proceeds from the qale of the land. The mortgage deed executed 
by t h e ~ e  defendanti: is effective as an equitable assignment of the interest 
of the defendants to the extent of the indehtednecs secured thereby, which 
is in excess of the pro rata part  of the proceeds to which t h e ~ e  defendants 
would otherwise be entitled. J o n ~ s  7.. TT'nrr~n, supra. 

The facts here are distinguishable from those in Cnuley T .  S u t f o n ,  
s u p r n ;  these defendants hold no title. legal or equitable, in the land 
involv~d which gives them the right of redemption. 

The judgment of the court below is 
Affirmed. 
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(Filed 20 May, 1912.) 

1. Taxation 9 40c-C. 9.. 1744, may be invoked in action to enforce tax 
lien against land held by life tenant with contingent limitation over. 

The land in question was held by a life tenant with contingent limita- 
tion over, the persons entitled to the remainder not being determinable 
until the death of the life tenant. The land was mortgaged by the life 
tenant and the mortgage was foreclosed upon default. Held: In  an action 
to foreclose the lien for taxes against the land under C. S., 7990, in which 
the purchaser a t  the foreclosure sale, the life tenant and the known con- 
tingent renlaindermen a re  made parties, the minor contingent remainder- 
men and those not in  esse, and the nnknown contingent remaindermen 
may be represented by guardian ad litem under C. S., 1744, and when the 
provisions of both statutes have been fully and acucurately followed the 
purchaser a t  the cornmissioiier's sale acquires the fee simple title. 

2. Same: Judgments 9 29- 
In a n  action under C. S., 7990, to enforce the lien for taxes against 

lands affected by a contingent linlitation over, in which each class of 
contingent remaindermen is represented by defendants actually served 
and answering, the judgment is binding upon all contingent remaindermen 
by class representation. 

APPEAL by  defendant  f r o m  Carr,  J., a t  October Term,  1941, of 
WASHINGTON. 

T h i s  action was heard  upon  a n  agreed s tatement  of the  facts, substan- 
t ia l ly  as  follows : 

1. T h e  late  M a r y  J. Baternan was  t h e  owner of t h e  l and  involved, and  
disposed of i t  by  will d u l y  admit ted to  record i n  Washington County, 
by devise i n  t h e  following language:  "I give subject t o  the  l i fe  estate of 
m y  said husband the  land  dir ided to me  by  the commissioners who 
dir ided the  lands of my late  father ,  W .  'C. Freeman,  t o  m y  two children, 
H e n r y  I;. and  Lizzie E., said lands to  be divided between said children 
as  follows: the  canal  shal l  be t h e  dividing l ine between them, H e n r y  
having al l  on the N o r t h  of said canal,  and  Lizzie all  on the  South,  the 
said H e n r y  and  Lizzie shal l  each have only a l i fe  estate i n  and  t o  said 
lands so g i r e n  to  them and  a t  their  death the said l a r d s  so given to them 
qhall respectively go t o  their  living children or  t h e  issue of w c h  as  a re  
dead, said issue representing their  deceased parents, i n  the  event there 
a r e  n o  issues of the  said H e n r y  or  t h e  said Lizzie l iving a t  the dea th  of 
their  respective parents  ( t h a t  is, children or  grandchi ldren)  the said 
lands so giuen t o  each of said parties respectively fo r  their  lives shall go 
to thpir other brothers and sisters or the  issue of such as  a r e  dead.'' 
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2. That  Lizzie E. Bateman subsequently married Robert Bowen, and 
she and her husband executed a mortgage on the land involved, which 
was foreclosed by action in the Superior Court, in which foreclosure 
action the commissioner appointed by the court conveyed the interest in 
said land of Lizzie E. Bowen (n6e Bateman) to E .  M. Brown. 

3. That  the said land was listed for taxation in Washington County in 
the name of Lizzie Bowen for the year 1931, and for subsequent years, 
including 1938, in the name of E. M. Brown. That  the taxes levied by 
Washington County being in default from 1931 to 1938, both inclusive, 
action was instituted by Washington County against E. M. Brown e t  al., 
i n  the Superior Court on 23 February, 1940, under C. S., 7990, for  the 
foreclosure of the tax liens upon said land. 

4. That  the plaintiff in said action for the foreclosure of tax liens en- 
deavored to ascertain the names of the children and grandchildren of 
Lizzie E. Bowen (n8e Bateman) and the children of her brothers and 
sisters in an effort to make them parties defendant to said action, and did 
make parties of such contingent remaindermen whose names could be as- 
certained. That  the order of the clerk of the Superior Court directed that 
the published notice to the defendants "require that all other persons ha r -  
ing or claiming an  interest i n  said property take notice that  this action 
has been commenced in the Superior Court for the foreclosure of said 
t ax  liens, and that the said notice so published duly contained the notice 
to unknown parties abore referred to." 

5. That  Lizzie E. Bateman (subsequently Bowen, subsequently Pas- 
sailaigne) had no sister, but had two brothers, both of whom, along with 
her, were made parties to the aforesaid foreclosure action, and that  Lizzie 
E. Bateman and her two brothers each had two children or more who 
were made parties to said action. 

6. That  W. R .  Gaylord was appointed guardian ad lifem for all de- 
fendants known to be minors or incompetents, and as such guardian 
duly filed answer on 10 May, 1940 ; and subsequently W. R .  Gaylord was 
appointed guardian ad  l i t e m  for all unknown parties claiming an  interest 
in the land involved, and for the unborn children of Lizzie E. Bateman 
Bowen, and her two brothers, and for these parties he duly filed answer 
on 5 February, 1941. 

7. That  pursuant to judgment of foreclosure, W. Blount Rodman, the 
commissioner therein appointed, duly offered said land for sale a t  public 
auction, and Z. V. S o r m a n  became the last and highest bidder for the 
same at the first sale, and at a second sale made after an upset bid had 
been made. 

8. That  the sale to Z. V. S o r m a n  was duly confirmed by the clerk of 
the Superior Court on 15 September, 1941, and approved by Carr ,  
judge presiding over the Octoher Term, 1941, of the Superior Court of 
Washington County. 
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0. That  TIT. Blount Rodman, Commissioner, ha: tendered a deed to 
Z. V. Norman, sufficient in form to convey a fee simple title, and has 
demanded that  he accept the same and pay the pui-chase price, but the 
said Z. V. Korman has declined to so do. 

TI7. Blounf R o d m a n  and  M a r g a r e t  C .  Johnson  for p la in t i f f ,  appell( 'e.  
Z .  1'. K o r r n a n  for de f endan t ,  appel lant .  

SCIIENCK, J. I t  is the contention of the defendant that  the court was 
without authority in the case of Washir~gton County v. E. &I. Brown 
e t  ul., to order the sale of the land involved on account of the interests of 
the contingent remaindermen ; whereas on the other hand i t  is the conten- 
tion of the plaintiff that  any interest of the contingent remaindermen 
was brought under the authority of court by reason of the fact that  any 
such rernaindermen were made parties to the ad ion  of TTasliington 
County v. Brown et a!., the minors and inconlpetents among them being 
represented by a guardian ad lifem, as well, also, as any unknown and 
unborn remaindermen; and, further, by such contingent remaindrrmen 
being represented by members of the same class among the adult defend- 
ants in said action. 

This action was instituted under the provisions of C. S., $990 and 
1744, the former of which reads in pa r t :  ",I lien upon real estate for 
taxes or assessments due thereon may be enforced by an action in the 
nature of an action to foreclose a mortgage, in which action the court 
shall order a sale of such real estate, or so much thereof as shall be neces- 
sary for that  purpose, for the satisfaction of the a m ~ m n t  adjudged to be 
due on such lien, together with interest, penalties, and costs allowed by 
law, and the costs of such action . . ."; and the latter of which reads 
in  pa r t :  "In all cases where there is a ~ e s t e d  interest i n  real estate, and 
a contingent remainder over to persons who are not in being, or when the 
contingency has not yet happened which will determine who the remain- 
clermen are, there may be a sale or mortgage of the property by a pro- 
cccding in  the superior court, wllich proceeding shall be conducted in the 
mannrlr pointed out in this section. Said proceeding may be commenced 
hy summons by any pcrson liwring a wstctl interest in the land, and all 
persons i n  csse who are interested in said land s h d l  be made parties 
dcferidant and serred ~ r i t h  summons in the way and manner now pro- 
vided by law for the service of summons in other civil actions, as pro- 
vided by section 470, and serrice of summons upon nonresidents, or per- 
so i~s  whose namcs and residences are u n k n o ~ n ,  by public a t '  lon as now 
required by law or such service in lieu of publication as now provided by 
l a .  I11 cases where the rernainder will or may go tc minors, or persons 
umlrr other diqabilities, or to persons not in being whose names and resi- 
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dence are not known, or who may in any contingency become interested 
in said land, but because of such contingency cannot be ascertained, the 
clerk of the superior court shall, after due inquiry of persons who are in 
no way interested in or connected with such proceeding, designate and 
appoint some discreet person as guardian ad l i fem, to represent such 
remainderman, upon whom summons shall be served as provided by law 
for other guardians ad litem, and it shall be the duty of such guardian 
ad l i fem to defend such actions, . . ." 

From the agreed facts it appears that  the two aforesaid statutes have 
been accurately and fully followed in this action, and that  the statutes 
are applicable to said facts. While it is true we find no case in our 
reports where the sale of a contingent remainder has been made in the 
foreclosure of a tax lien, yet no valid reason is advanced why these two 
statutes cannot be invoked in  the same action. I n  the instant case '(a 
lien upon real estate for taxes . . . due thereon" is sought to "be enforced 
by an action" and "there is a ~ e s t e d  interest in real estate and a con- 
tingent remainder over to persons who are not in being," and "the con- 
tingency has not yet happened which will determine who the remainder- 
men are," hence the prorisions of both statutes have been met, and it 
would appear, therefore, that the judgment of the Superior Court should 
be affirmed. 

I t  would further appear that  the judgment of the Superior Court 
should likewise be affirmed for the reason that  each class of contingent 
remaindermen created by the will of the late Mary J. Bateman was 
represented among the defendants actually served and answering. They 
include children and grandchildren of the life tenant, Lizzie E. Bateman, 
and the brothers of the life tenant (there was no sister) and the children 
of such brothers-all of these being in esse and first in remainder after 
the expiration of the life estate. 

I n  Lumber Co. v. Herringfon, 183 N. C., 85, 110 S. E., 656, i t  is said:  
". . . the accepted doctrine is that  a remainder to a class of children or 
more remote relatives, rests in right, but not in amount, in such of the 
objects of the bounty as are in esse and answer the description, 'subject 
to open and let in7 any that  may afterwards be born before the determina- 
tion of the particular estate; and a sale may generally be authorized 
by the court where in  case of a remainder to a class, those of the class 
who are i n  esse represent the others. I n  such case it is assumed that  
those who represent a particular class will protect the interest of all who 
have or may acquire an  interest in the remainder." And in  Springs v. 
Scott, 132 S. C., 548, 44 S. E., 116, it is said:  "1. That  without regard 
to the Act of 1903, the Court has power to order the sale of real estate 
limited to a tenant for life with remainder over to children or issue upon 
failure thereof, over to persons, all or some of whom are not in esse, when 
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one of the  class being first i n  remainder  a f te r  the a p i r a t i o n  of the  life 
estate is in esse and  a p a r t y  to  the proceeding t o  represent the  class, and 
that,  upon decree passed, and  sale and  title made pursuant  thereto, the  
purchaser acquires a perfect ti t le as  against all  persons i n  esse or in 
posse." I n  Bi~1c.s 7%. lTTilliams, 198 N. C., 420, 152 S. E., 39, land was 
sold a t  a t ax  foreclosure sale and  the  purchaser brought sui t  declining to 
take deed because, as  he contended, the comnlissioner could no t  convey 
a n  indefeasible title. However, the  Cour t  held t h a t  although the  land 

u 

sold was subject to  a life estate with contingent remainder  over, inr-olring 
the interests of children l iving and  unborn, wher,. the certificate mas 
duly foreclosed, a guard ian  a d  litem appointed f o r  the in fan t  defendants 
had filed a n  answer, and  another  guar.dian a d  1ifc.m appointed to  repre- 
srnt the unborn children and  all  persons who rnav have had  a n  interest 
i n  the land had also filed answer, "it appears  tha t  the in fan t  defendants 
and  all  persons having a rested or  contingent interest i n  the l and  have 
had  their  d a y  i n  court," and  t h a t  therefore "they a rz  bound by the judg- - 

merit and t h a t  the deed conveys title i n  fee to  the purchasers." 
T h e  judgment of the Superior  Cour t  is 
Affirmed. 

7'tIE HO,\I<l) O F  C'OJIJIISSIOSERS F O R  TIIF: C O U S T Y  O F  WASHING- 
I 'OS \-. C. T. QAISES,  J. C. K I R K J I A S  .\sn S. D. DAVIS. 

(Filrtl 20 May. 1:W.) 

1. Taxation 9 4Oc: Process 5 r 5  
I n  service of process hy pnl~lication, the process, or in a suit to foreclose 

the lien for taxes 1111der ('. S.,  7990, the ~ ~ o t i c e .  innst correctly name or 
tlescrihe thr  parties drfenAant served by the publication, C. S.,  484 ( i ) ,  in 
order for the conrt to ncqnire juristli~'tion. 

2. Same: Drainage nistricts jS 16-In suit to foreclose tax lien, publica- 
tion which fails to deno~ninatt~ holders of drainage district bonds is 
insufficient to bring them into court. 

Where, in an action to foreclose a tax lien nnder C. S., 7090, service of 
process on "bond hol~lrrs. lien holders or other persons having or claiming 
some interest in the. I:~ntl" is had by pnl11ic:rtion. bnt the publication makes 
I I O  referei~cc to any drainngc district, tlrniimge nsscssment, liens or bonds 
or bo~~dholders of any t1r:linnge district. the pnl~lic,: tion is insufficient to 
givc the court jnristlictic~~~ of the holdcl's of bonds ( IS  the drainage district 
il l  which the lands or :ing part of tlicrn li?. and the judgment therein 
(.:11111ot p r ~ c l n d ~  the bon~lhold~r:: from esercising t l~c i r  rcniedy nndcr pre- 
sc.rillrt1 conditions to 11aw tlir t1r:linngc district lcry additional assess- 
1nt~11ts against the 1:lntls for the ~lu ' lwsc of pilying the drninage bonds. 
C ' ,  S.. S 7 6 .  
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3. Drainage Districts § 16- 
Since drainage districts are political subdivisions of the State, all qtatn- 

tory remedies arid prori4ons for, or swuring pagmcnt of the bonds issrled 
11g a district under nnthority of law. ~ ~ l i i c h  art> in effect vhen the Imnds 
are  issurd, become a part of the contra1 t I~ctween the drainage district 
and the bondholders. 

4. S a n i c  
Sec. 1, ch. 504, Pnlrlic Laws 1933 (Jfichie's C'ocle. 5373 [ g ]  ) ,  which pro- 

\ides that when drainage assessments againct a particular piece of land 
are paid in full the land shall not br iubjrct to further  assessment^, docs 
not apply to bonds issned prior to the csffc.ctivc date of the statute. or 
affect the right of the holders of such hontls nnder prescrit~etl conditions 
to require the levying and collection of <pec.ial aw-ilnents for the pnr- 
pose of paring the bonds. C. 9.. 53-76 

APPEAL by defendants f rom Frizzel le ,  .I., 1 May,  1942. F r o m  Wasri- 
INGTOK. 

Controveriy without action submitted u p 1 1  agreed facts,  which i n  to  
f a r  as pertinent to  decision on this  appeal,  a r e  substantially these : 

1. B y  wri t ten contract dated 16 March ,  1942, "in coniideration of w i n  
of F i v e  H u n d r e d  Dollars,  and of the covena~its  and agreements hereill- 
af ter  contained," plaintiff, a, p a r t y  of the fir.t pa r t ,  agreecl to sell, and 
defendants, as  parties of the second par t ,  apreril to pnrrhasc, "if free antl 
clear f rom all liens and encumbrances, hy good and  sufficient dccd with- 
out warranty," all those t racts  of land in Lees Mill antl P lymouth  T o n n -  
ships i n  Washington County, N o r t h  Carolina. tl(.w-ibed in t v o  certain 
recorded deeds, dated 1 8  J u l y ,  1941, f rom Z. V.  Norman,  Comn~i<sioner ,  
to ~ r a s l ~ i ~ ~ g t o n  County, "subject to a timber ilwd lion. hc.ld by defendant-, 
f o r  the sum of wven thousand dollars, cash. upon tendcr by the par ty  of 
the first pa r t  of a good and proper deed for  wid  land, or upon tender by 
the parties of the second par t  of the rcmaining ui11)aid portion of the 
purchafe price to the par ty  of the first pa r t ,  on or before the 1st clay of 
J u n e .  1912." T h e  agreement specifies tha t  it  is snbjcct to  a c ~ r t a i n  leaie 
to the K o r t h  Carolina Department  of ,2griculturc, and fur ther  p r o ~ i d e s  
tha t  (lettering interpocecl fo r  cwnr-rl~iencc), '(It i i  untlerstootl and agrccd 
( a )  tha t  a par t  of said land lies in  Beaufort  C'oimty Dra inage  I h t r i c t  
S o .  5 ( , 2 l l ) r m s r l ~  Drainage Distr ic t)  antl a par t  . . . in  Waihinqton 
County Dra inage  Distr ic t  S o .  5, and tha t  licrrltofore said land. h a r e  becn 
suhjcrt to drainage as.esq~nrnts of said diitrictq, but the on i l rw of qaid 
land, having defaulted in  the payrnwt  of t h r ~  tax+ l r l~  ird 11y TTa+l~i i~gton 
C'ount,~, thrl tax lieiis of said county were forcc.loict1 11: in i t  in  the Snpc- 
r ior  Court  of T a s h i n g f o n  County, and TVailiington ( 'o l~n ty  became tlle 
purchaser. ( h )  T h a t  if the lien of the drainage asiebirncnts imposed by 
the drainage district<, existing J n l  I$.  1941, v c r r  extinguiihpd hy fore- 
closure of the. county tax lirns ant1 the .aid t l ra i~iapc t l i ~ t r i c t i  a rc  n i thont  
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authority to re-assess said lands for tlie debts of the said drainage dis- 
tricts existing and outstanding a t  the time of the foreclosure sale and 
conveyances pursuant thereto, the parties of the second part  are bound by 
these presents to accept deed for said lailds and pay the purchase price. 
( c )  But  if the said foreclosure sale for county taxes did not extinguish 
the lien of the said drainage districts for the drainage assessments exist- 
ing as aforesaid, or if the said drainage districts may hereafter re-assess 
the said lands for the indebtedness and obligations of the said drainage 
district existing as aforesaid, then the parties of the second par t  shall be 
released from their obligation to purehaw said land 3 .  ( d )  I n  such event 
Washington County agrees to refund to the part iw of the second part  
the sum of Five Hundred Dollars, which has been 1)aid for this contract. 
( e )  But  the parties of tllc second part may, at their option, waive the 
right to require said refund and require conveyance by Washington 
County of the said lands, subject to such drainagt. assessments as may 
exist against the same, and subject further to any further assessments as 
may thereafter be made against said lands for debts of said districts 
existing as aforesaid." 

2. That  the lands in question are in the mail1 embraced within certain 
legally constituted drainage districts which have caused assessments to 
be levied for the payment of bonds i s i u d  by the districts for the purpose 
of excavating and constructing drainage canals tllereiii; that "the last 
drainage assessment" in one district "was due the first Monday in Sep- 
tember, 1937," and ill another "was due on first Nonday in September, 
1939" ( the dates of levy of as~easments and of i w i a i ~ c e  of bonds not being 
stated in agreed case) ; and that "a substantial amount of the drainage 
assessments . . . particularly against tlie lands embraced in this contro- 
rersy, for the payment of said bonded debt, has no been paid, and that  
likewise a substantial amount of the bonded debt o"  each district is still 
unpaid." 

3. Plaintiffs hare  tendered to defendants " a  deed or transfer covering 
said lands and has demanded the purc2hase price, but defendants hare  
declined to accept said deed and pay the purchase pricen-assigning as 
reasons therefor: ( a )  That  plaintiff does not have title to said lands, free 
and clear from all liens and encunlbrances; (b )  thai "said lands are sub- 
ject to tlie liens of the deeds of trnst set out in the complaints and to the 
drainage assessments levied thereon by the respective districts in which 
they lie"; and (c)  that  same "are subject to be re-assessed by the respec- 
tive drainage districts in which they lie, on account of the indebtedness 
and obligations of said drainage distr ids existing and outstanding a t  the 
time of the foreclosure sale and conveyances pursuant thereto." 

4. That  the two deeds from Z. T. Sorman,  Conimissioner, to Wash- 
ington County, were executed pursuant to judgmcnt~, in two civil actions, 
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Nos. 52 and 54, instituted by said county, under provisions of C. S., 7990, 
against Sorfo lk  Southern Land Company, and others, to enforce lien of 
taxes levied for years 1930 to 1938, both incluei~e,  then delinquent, and 
for years 1939 and 1940, upon approximately 35,000 acres of land listed 
in the name of Norfolk Southern Land Company, which judgments 
direct that  the Commissioner "sell said lands free and discharged of all 
liens and encumbrances of every nature, kind and description and all 
claims which defendants or any one hereafter claiming under them could 
assert, except the taxes to be assessed thereon for the fiscal year begin- 
ning Ju ly  1, 1941." 

5. That  in the complaints filed in the actions, to which reference is 
made in preceding it is alleged, among other things, ( a )  that  
the defendants, Boards of Drainage Commissioners for certain named 
Drainage Districts, have or claim to have "certain drainage tax assess- 
ments" levied upon all or part of said land, which assessments are inferior 
to the liens and assessments of taxes due plaintiff, (b )  "that there may 
be other persons having or claiming some interest in parts or in all of 
said lands," as expressed in case ATo. 54, and '(as bondholders, lien 
holders or otherwise in said land," as expressed in case No. 52. Theee 
are the only denominations of bondholders appearing in the complaints. 

6. That  in each of the said tax foreclosure actions the only service of 
process as to holders of bonds of the drainage districts was by publication. 
Relative thereto, i t  appears in the affidavits, upon which orders of pub- 
lication are based, "that there may be other necessary parties having or 
claiming an  interest as bondholders, lien holders or otherwise in said 
lands, not disclosed by the public records of said county, the names and 
residences of whom are not known to the plaintiff." rpon that  statement 
in the affidavits, the clerk ordered that notices of the pendency of the 
action should be served by publication, and that the notices should "re- 
quire that  any and all other persons not specifically named in the conl- 
plaint having or claiming an interest as bondholders, lien-holders or 
otherwise in said land, shall appear and answer or demur to the complaint 
as herein provided." The notice as published is that, "defendants, 
Norfolk Southern Land Company7' (and certain others, naming them), 
('and all other persons having or claiming any interest as bondholders, 
lien-holders or otherwise in the lands hereinafter referred to, will take 
notice," etc. And, while the lands referred to are described as being 
owned by Norfolk Southern Land Company, there is no reference to any 
drainage district, or to any drainage assessment liens, or to bonds or 
bondholders of any drainage district. 

The court below, being of opinion that  ~Ja in t i f fs  have authority to 
conrep the lands in question to defendants "in fee simple, free and clear 
of all encumbrances and not subject to r e - a w s ~ m e n t  by any of the drain- 
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age districts within wliich the said lands lie for the debts of said districts 
existing and outstanding a t  the time of tlie forecloslre sales and convey- 
ances pursuant thereto," adjudged that defendant'; are bound and re- 
quired to accept deed and to pay the purcliase price therefor. 

Defendants appeal therefrom to Supreme Court, and assign error. 

X u r p r ~ f  C.  J o h n s o n  n n d  S o r m n n  d Rodrrinn for p l a i n t i f ,  appel lee .  
C n r l  L. B a i l e y  f o r  tlcferctlnnfs, n p p e l l o n f s .  

TVINBORAE, J. The question, sufficient for purposes of determining 
this appeal, is this:  May plaintiffs, under the facts agreed, convey the 
lands in question, freed of liability to further assess,ment for purpose of 
raising funds with which to pay indebtedness of the drainage districts in 
which the lands l ie? The answer is No. 

A sufficient reason for such answer appears upon the face of the records 
ill the foreclosure proceedings, Sumbers  52 and 54, under which Wash- 
ington County acquired title to said lands, that  is, that  the court did not 
asquire jurisdiction over tlie holders of the outstanding bonds of tlic 
drainage districts in wliich the la ids  lie, v h o  haye the statutory right, 
under prescribed conditions, C. S., 5356, B a n k  1..  W a t f ,  207 N .  C., 577, 
178 S. E., 228;  W i l h i n s o n  v .  B o o m e r ,  217 N .  C., 217, 7 S. E. (2d) ,  191. 
to require the Icrying and collection of special assessments. Conse- 
quently, such bondholders are not hound by the jud,gments in those pro- 
ceedings. 

While in actions for foreclosure of mortgages on real estate, in the 
nature of which ar? tax foreclosure proceedings, under C. S., 7990, "if 
any party having ail interest in, or lien upon, such mortgaged premises, 
is unknown to the ulaintiff, and his r c d e n c e  cannot, with reasonable 
diligence, be ascertained, and such fact is made to appear by affidavit," 
the court may order that service he made by publication of a notice of tlie 
action. C. S., 484, subsection 7 .  But, in accordanw with the rule that 
notice to a party defendant is r e q u i r d  in order to give the court jnrii- 
diction, tlic p r o ~ ~ s s ,  here the notice, must corrcct1,v name the parties. 
This requirement is mandatory. 21  R. C. L., 1267, Process, section 7. 

Aipplyiiig this principle to the case in hand there is in the published 
mticeq no sufficient denomination of the bondholders sought to he served 
to apprise any holder of honds of m y  of the dihtricts inrolred that  tlie 
actions affected lands in the districts which iswed t11~ bonds held bv such 
bondholders. IIcnce, therc is a failure of notice to them. 

I n  this coniiection, it is a basic principle that  the lrgislation by autlior- 
ity of which bontls of a muniripal corporation or other political subdi- 
rision of the State are issued, a i d  their paynient provided for, becomes 
a constituent part of the contract with the bondholtlers. So thc prori- 
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sions of the statutes regarding the issuance of drainage bonds, and the 
levying, assessing and collecting of assessments. as well as remedies gen- 
erally existing for the enforcement of such assessments, in effect a t  the 
time the bonds are issued, become a part  of the contract between the dis- 
trict and the bondholders. Jones on Bonds and Bond Securities, sectioil 
257, Vol. 1, page 590. W i l k i n s o n  v. R o o m ~ r ,  supra. 

The plaintiffs here, as did the plaintiff in B a &  7.. Tl'atf, supra,  rely 
upon the provisions of section 1 of chapter 504, Public Laws 1933, 
Michie's Xor th  Carolina Code of 1939, section 5373 (g) .  I n  the l l ' t r t t  
case, supra,  which relates to drainage district bonds issued in 1913, the 
court, speaking thereto, said: "This act was passed in 1933, and is not 
deemed to affect the rights of the parties as disclosed by the record in 
the present case." 

I n  the case at bar similar factual situation is apparent. Applying 
the provisions of C. S., 5354, as to maturi ty of bonds issued, and of C. S., 
5360, as to maturity of installments of assessments, i t  is manifest, from 
facts agreed as to maturity of the last assessments, that  the bonds of the 
drainage districts here referred to were issued prior to the enactment of 
the 1933 Act, for which reason, if for no other, the Act is not deemed to 
affect the rights of the holders of such bonds. Bonk 2 % .  Watt,  supra. 

I n  view of the conclusions above, we deem it unnecessary to consider 
other points debated. 

The judgment below is 
Reversed. 

R. KESSEIIT HARRIS, RECEIVER OF PHIILIPS-BOLLISG LUMBER CON- 
PASY, v. D. B. HILLIARD asn  R. G. HASCOCK. 

(Filed 20 May. 1912. ) 

1. Receivers § 13-Receiver of partnership may maintain action existing 
in favor of partnership without allegation that partnership is insolvent. 

Plaintiff, the receiver of a partnerchip. instituted this action upon alle- 
gations that drfentlant mortgagees for~c.losrt1 chattel mortgages executed 
by the partnership and purchased the partnership property through an 
agent at their own foreclosure sale. The receiver was authorized and 
directed by the court to hring the action. H d d :  The action was one which 
could have been maintained h y  the partners had a receiver not been 
appointed, and therefore the receiver ran maintain the action without 
allegation of insolwncy of the partnership. since a receiver may be ap- 
pointed for reason5 other than insdvf5ncy. C. S.. 1208. 1200 ( 3 ) ,  860. 

2. Chattel Mortgages 5 m a :  Mortgages § 3Sa- 
A mortgagee cannot pnrchase at his own sale, either directly or indi- 

rectly throngh an agent, as a matter of public policy. and the mortgagor 
may attack the sale or sue for damages sustained by reason of the sale 
without allegation of fraud. 
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In this action to recover dan~ages upon allegations that defendants mort- 
gagees purchased the property at their own foreclosure sale through an 
agent, the evidence cs he ld  sufficient to he submitttvl to the jury on the 
question of whether the purchaser at the sale was a born fide purchaser 
for value or nhether she was an agent of defendant mortgagees and 
merely permitted the use of her name as purchaser f o r  the convenience 
and benefit of defendants. 

APPEAL by plaintiff from lTrnrlicb, J., at  February Term, 1942, of 
GUILFORD. 

Civil action brought by R. Kennedy Harris, rece r e r  of the Phillips- 
Bolling Lumber Company, a partnership, to recorer of the defendants 
damages alleged to have been suffered by the partnership on account of 
the wrongful and unlawful foreclosure of certain personal property 
under t n o  chattel mortgages executed by said partnership to the de- 
fendants. 

The plaintiff was duly appointed receiver of Phillips-Bolling Lumber 
Company and was authorized and directed to bring this suit. 

On 25 Sovember, 1939, th(1 Phillips-Rolling Lumber Company exe- 
cuted two chattel mortgages on all tlle machinery and physical equipment, 
including office furniture and fixtures, of the p a r t n e d l i p  to tlle defend- 
ants to indemnify the said defendants against loss by reason of having 
endorsed a note of the partnership of e ~ e n  date to the Chatham Bank, ill 
thr  sun1 of $4,100.00. 

I t  is admitted that on 28 October, 1!)40, tlwre was due on the note 
secured by said chattel mortgages the ,\urn of $3,400.00, and that  by 
reason of default in the payment of said note, the chattel mortgageq were 
foreclosed on 13 Korember, 1940, and Ruth  S. Dixon bccame tllc last and 
highest bidder for said property. The plaintiff alleges that  Ruth  S. 
Dixon was the agent of the defendants, she being the wife of L. P. Dixon. 
the attorney who conducted the forec~loii~rc~ .ale for the defenilants and 
on(. of the partners of Dixic Lumber Company. P aintiff allegcq that  
immediately after said foreclosurr sale the defen(1ant.j took ~~ossession of 
the property and used the same in t l~e i r  business, known as the Dixie 
Lumber Company. which was a partnership consisting of R. G. Hancock, 
D. 13. Hilliard and L. P. Dixon. That  tn-o days after the foreclosure 
sale the defendants entered into negotiations for the s ,de of the property. 
which negotiations were consummated and bills of sale executed to the 
purchaser, D. B. Pegram, on 21 Xovember, 1040, for a consideration of 
$6,500.00; and the entire consideration has been paid to the defendants. 
Plaintiff introduced in eridence the chattel mortgage.. and the bills of 
sale executed by R .  G. Hancock, D.  B. Hilliayd, L. P. Dixon and Ruth  S. 
Dixon, and an agreement executed by R. G. Hancock, D. B. Hilliard and 
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L. P. Dixon, trading as Dixie Lumber Company, to indemnify and save 
harmless D. R. Pegram from any claims, debts or liabilities arising from 
or out of notes, mortgages, etc., executed by Phillips-Bolling Lumber 
Company to certain creditors of said company. 

The purchaser of the property, D. B. Pegram, testified that about the 
middle of November, 1940, he went to see Mr. Hancock, one of the 
defendants, and inquired as to whether or not he had purchased the fore- 
closed property of the Phillips-Bolling Lumber Company, and that  Mr. 
Hancock informed him that  he and Mr.  Hilliard had purchased the 
property. Mr. Pegram testified further that he had never seen Mrs. 
Dixoil and that  the bills of sale had been delivered to him by N r .  Hilliard 
and Mr. Dixon. 

Other evidence was offered as to the value of the property a t  the time 
of the aforesaid sale. 

At the close of plaintiff's evidence, the defendants moved for judgment 
as of nonsuit, which was allowed. Plaintiff appeals and assigns error. 

Hoyle & Hoyle for  plaintiff. 
C. L. Shuping and L. P. Dixon for  defendants. 

DENNY, J. His  Honor, in ruling upon the motion for judgment as of 
nonsuit, said:  "At the close of evidence for the plaintiff, on motion of 
the defendants for judgment as of nonsuit, the Court, in passing on the 
niotion, and in the absence of an allegation in the complaint of insolvency 
of the partnership on complaint of the Receiver plaintiff; arid in the 
absence of allegations relating to the issuable fact of fraud,  and in the 
absence of any showing on the part of the plaintiff that  the alleged pur- 
chaser at the mortgage sale was connected with the defendants to the 
extent that she represented the defendants by an act of agency or other- 
wise; and in view of the offering of the plaintiff of the contracts for the 
purchase and delivery of the property by Mr. Pegram, the Court is of 
the opinion and so holds that the plaintiff has failed to make out a case 
that  entitles plaintiff to go to the jury, and thereupon grants the motion 
of the defendants for judgment as of nonsuit." 

I s  it necessary for the receiver in this action to allege insolvency of 
the Phillips-Bolling Lumber Company. in order to maintain thc action? 
Under our statutes a receiver may be appointed for reasons other than 
insolvency, Williams T .  Gill, Receiver. 122 N. C., 967, 29 S. E., 879. 

I n  section 1208, C. S. of S. C., it is provided: "When a corporation 
becomes insolvent or suspends its ordinary business for want of funds, or 
is in imminent danger of insolvency, . . . a receiver may he appointed 
by the Court under the same regulations that are provided by law for the 
appointment of receivers in other cases." 
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Under section 1209, C. S. of N. C., a receiver has power and authority 
to-subsec. 3 :  '(Institute suits for the recovery of any estate, property, 
damages, or demands existing in favor of the corporation." 

Section 860, C. S. of S. C., autliorizes the appointnient of receivers 
and further provides tha t :  "The article Receivers, in the chapter entitled 
Corporations, is applicable, as near as may be, to receivers appointed 
hereunder." 

The receiver in the instant case was expressly authorized and directed 
by the court to bring this action. 

(( Since a receiver is not clothed with any right to maintain an  action, 
which the parties or the estate represented could not maintain, he must 
show a cause of action existing in  such parties, enforceable by him, in 
hiu capacity as receiver, in their behalf; and if thl: allegations by the 
receiver of a corporation show a suit which could not be maintained by 
the corporation, i t  is sufficiently shown that  the receiver is seeking to 
enforce the rights of creditors. Where the right to relief depends upon 
the existence of claims against the c-tatr> represented end the insolvency 
of such estate or the necessity of collecting the demand sued on in order 
to pay debts, those facts must be alleged, but where the right of action 
does not depend upon the existence of siich facts they necd not be alleged." 
53 C. J., sec. 577, p. 356. 

The partnership repreiented herein b ~ -  the receirrr, could have brought 
the action had a receiver not been appointed, and therefore, it  is unneces- 
sary, in view of the facts alleged, to further allege the insolvency of the 
partnership. The right to relief does not depend ~ ~ p o n  the insolvency of 
the partnership. 

Must the receiver for the mortgagor, Phillips-Rolling Lum1)t.r ('om- 
pany, allege fraud in ordrr  to obtain relief against the mortgagee<, who 
allegedly purcliascd the foreclosed property, throng11 an agent, at tlic>ir 
own sale? Our  deciiions do not so hold. 

[n an able opinion in the caw of Fron~hcryer  I > .  L ~ w i s ,  79 S .  C'., 426. 
this subject is discu~setl and the earlier c a v s  reviewed. Thf. Court said : 
"Thus it will be seen that  we have a train of decisions . . . all to the 
same effect. that  a trustee cannot buy the trust property r.ither directly 
or indirectly. Alnd if he does so, he mag be charged with thr  full valuc. 
or the sale may be declared void a t  the election of the c e s i u i  ql t e  /rust ,  
and this, without regard to the question of fraud,  public policy forhid- 
ding it. . . . So that when a sale is made whether by himself or by an 
appointre of the Court or othcr person, it i? hiq duty to see that  t h r  
property is not sacrificed. . . . Not in o w  c a v  in a thousand ~vould a 
trustee who designs an advantage, take it straight by himself. B e  will 
contrire a confederate to sell, or a confctleratt to h u ) ,  and all the b e t t ~ r  
if  he can get the color of an ordrr of Poll~*t." 
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According to our authorities, a mortgagee with power to sell, cannot 
directly or indirectly purchase a t  his own sale. This is not because there 
is, but because there may be, fraud. The act is one which is forbidden 
by public policy. I n  such case the mortgagor may elect to sue the mort- 
gagee for the damages sustained by reason of said sale. Brothers zs. 
Brothers, 42 N. C., 150; Patton v. Thompson, 55 N. C., 285; Frone- 
berger v. Lewis, supra; Bruner v. Threadgill, 88 N. C., 361; Gooch 2.. 

Vaughan, 92 N. C., 610; Gibson v. Barbour, 100 X. C., 192, 6 S. E., 
766; Cole v. Stokes, 113 N. C., 270, 18 S. E., 321; Hayes v. Pace, 162 
N. C., 288, 78 S. E., 290; Warren v. Susman, 168 N. C., 457, 84 S. E., 
760; Burnett v. Supply Co., 180 3. C., 117, 104 S. E., 137; Lockridge 
v. Smith, 206 N .  C., 174, 173 S. E., 36;  Davis 1.. Doggett, 212 N. C., 
589, 194 S. E., 288; Smith v. Land Bank, 213 N.  C., 343, 196 S. E., 
481; Graham 1'. Floyd, 214 N. C., 77, 197 S. E., 873; lVills z.. Building 
d Loan dssn., 216 N. C., 664, 6 S. E. (2d),  549. 

I n  the fifth paragraph of the amended complaint, i t  is alleged: "The 
defendants through their attorney, L. P. Dixon, held a foreclosure sale 
and purchased the property covered by chattel mortgages aforesaid, a t  
said sale, through their agent, Ru th  S. Dixon, wife of L. P. Dixon afore- 
said, and took title to said property in the name of said Ruth  S. Dixon," 
and in the sixth paragraph of the amended complaint it is alleged : "That 
immediately after said foreclosure sale of the property covered by said 
chattel mortgages, the defendants took possession of said property and 
used the same in the prosecution of their business known as Dixie Lumber 
Company, and thereby converted said property to their own use; and 
said conversion was improper and unlawful." I f  these allegations can 
be sustained by competent evidence, they are sufficient to entitle the 
plaintiff to the relief sought. 

We now come to the final questions: Were the facts disclosed by the 
evidence offered by the plaintiff sufficient to entitle the plaintiff to go to 
the jury on the question as to whether or not Ruth  S. Dixon represented 
the defendants in the purchase and sale of the property foreclosed by 
the defendants? We think so. Was Ru th  S. Dixon wife of L. P. Dixon, 
the attorney who conducted the foreclosure proceedings, and who was a 
member of the partnership known as Dixie Lumber Company, a bona 
jide purchases for value? Did Ruth  S. Dixon purchase the property as 
agent of the defendants, or did she merely permit the use of her name 
as purchaser for the convenience and benefit of the defendants? The 
plaintiff is entitled to hare  these questions considered and answered by 
a jury. 

The judgment of the court below is 
Reversed. 
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WADE W. MALLARD, a CITIZEN A N D  TAXPAYER OF JOXES COUNTY, SUING 
FOR HISISELF .4SD FOR A S D  IS BEHALF OF ALL O F  T H E  TAXPAYERS RESIDING 
IN THE EASTERN CAROLINA REGIOKAL HOUfJING AUTHORITY, r. 
EASTERN CAROLISA REGIOKAL HOUSISG AUTHORITY, A PUBLIC 
BODY CORPORATE. 

( Filed 20 May, 1942. ) 

1. Pleadings § 20- 

h demurrer admits, for the purpose of testing the sufficiency of the 
complaint, the facts alleged therein and relevant inferences of fact neces- 
sarily deducible therefrom. 

2. S a m e  
While upon demurrer the inquiry as  to the sufficiency of the complaint 

is confined to the allegations contained therein, the court may neverthe- 
less consider facts inferable from the facts alleged of which the court may 
take judicial notice. 

3. Evidence § h 
The courts will take judicial notice that specified counties of the State 

a re  contiguous and of the census of population of those counties. 

4. Municipal Corporations 5 I :  Taxation 5 19: Constitutional Law §g 13, 
16-Rural housing authority i s  municipal corporation created for  pub- 
lic purpose, and i ts  property is exempt from taxation. 

Under the provisions of ch. 78, Publicx Laws 1941, which amended ch. 456, 
Public Laws 1935, as amended, publication of notice is not required for the 
creation of a rural housing authority, and a rural housing authority duly 
created thereunder is a municipal corporation created for a public purpose. 
and realty acquired by such authority is exempt from taxation, Art. V, 
see. 5, and agreement of such authority giving priority in occupancy of 
its dwelling units to those landowners, or the tenmts, sharecroppers or 
farm wage hands of such landowners, who convey property to the author- 
ity, provided that they come within the definition of families of low 
income as  defined in see. 2 (18) of the Act, is not an unlawful discrimina- 
tion in faror  of such class. 

APPEAL by  plaintiff f r o m  Frizzellp, J., a t  Chambim, 28 March,  1942. 
F r o m  JONES. 

Civil action t o  enjoin defendant f rom executing plan for  regional 
housing project under  Hous ing  Authorities Law. 

Plaint i f f ,  residing, and  engaged i n  fa rming  operation within t h e  area 
of the  Eas te rn  Carol ina Regional Housing Authori ty ,  and a taxpayer  
of Jones  County, brings this  action f p r  and on behalf of himself and 
other taxpayers  similarly situated. 

Plaintiff i n  his  complaint alleges substantially theze facts  : 
1. T h a t  on  15  April,  1941, pursuan t  t o  and i n  compliance and con- 

fo rmi ty  with the prorisions and  procedure prescril3ed i n  the Hous ing  
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Authorities Law of North Carolina, chapter 456, Public Laws 1935, as 
amended by chapter 2 of Public Laws, Extra  Session 1938, as amended 
by chapter 150, Public Laws 1939, as amended by chapter 78, Public 
Laws 1941, defendant Eastern Carolina Regional Housing Authority 
was organized and has received from the Secretary of State a certificate 
of incorporation as a regional housing authority comprising the areas of 
Bladen, Carteret, Craven, Duplin, Harnett ,  Jones, Johnston, Onslow, 
Pamlico, Fender, and Sampson Counties in the State of Ir'orth Carolina. 

2. That  under a series of agreements which defendant has made with 
the United States Housing Authority, with the said counties and with 
certain farm owners, defendant purposes to erect within the area of said 
counties not more than 275 rural  dwelling units, the cost of which is to be 
financed from proceeds of sale of serial coupon bonds of, and to be i:sued 
by defendant under authority of the said Housing Authorities Law, in 
principal amount not exceeding $605,000, bearing interest a t  rate of 
3 per cent per annum and maturing within 60 years from date, 90 per 
cent of such bonds but not exceeding 90 per cent of the actual cost of 
development of the project, to be purchased by the Vnited States Housing 
Authority, and the remaining 10 per cent sold to the public, and all to be 
liquidated through specified annual contributions of the United States 
Housing Authority and by rents and profits, for which purpow same are 
pledged. 

3. That defendant purposes to accept or has accepted a t  nominal con- 
sideration deeds from owners of farm property, each for approximately 
one acre on vhich  to erect a dwelling for occupancy by eligible farmers 
of low income, as defined and specified in said law, a t  small rental so long 
as owned by defendant or successor housing authority; that the grantor 
in such deeds retains option to repurchase a t  fair  value the acre conveyed 
and the house erected thereon, and covenantb to lease to the occupant 
sufficient land to  errn nit operation of a farm, and agrees to destroy one 
insanitary dwelling on his farm or to use it for non-dwelling purposes. 

4. That  as an inducement to obtain annual contributions from the 
United States Housing Authority, defendant has represented to it that 
the properties acquired and to be acquired from proceeds of the sale of 
the bonds as hereinabove set forth are under the Constitution and laws of 
the State of S o r t h  Carolina entitled to full tax exemption. 

5. "That these proposed acts of the defendant are and will be illegal 
and invalid because : 

"1. This proposed scheme of building houses in rural  eonlmunities is 
in reality for the private purposes of certain landowners and tenants, 
i n  violation of the aforesaid Housing Authorities Law, as amended, and 
if authorized by that  law, is in violation of the Constitution of the State, 
i n  that public moneys are being expended for private purposes; 
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"2. This property is not exempt from taxes within the meaning of 
Article V, section 5, of the Constitution, or as municipal property; and 
that  the defendant Housing Authority is not a municipal corporation 
within the meaning of said Constitutional provisions; 

L C  3. Certain low income families are given priority in the occupancy 

of these houses over other low income families, because they happen to be 
tenants of the farmers who are entering into agreements with the Hous- 
ing Authority attached hereto, in violation of the Housing Authorities 
Law, being Chapter 456 of the Public Lams of 19135, as amended, and 
illegally a i d  unlawfully discriminates in favor of these tenants, in viola- 
tion of the State and Federal Constitutions; 

"4. The demolition of the substandard houses lw a farmer or local 
housing authority is not a clearance of slums within the meaning of the 
Housing Authorities Law of 1935, as amended. 

"5. That  the creation of said Housing Authority is illegal and invalid 
for the reason that  no public hearing was held by the Board of Commis- 
sioners of any of the said Counties on the need and necessity for the 
creation of such Housing Authority and that this plaintiff and other tax- 
payers similarly situate had no opportunity to be heard upon the question 
of the need for the creation of said Housing Authority or upon the qucs- 
tion as to whether housing conditions in said counties were such as to 
warrant  the creation of said Authority, and that  this unlawful action 
deprires this plaintiff and other taxpayers of their property rights with- 
out due process of law and is contrary to the State and Federal Consti- 
tutions." 

6. That  unless enjoined defendant will by engag~ing in this housing 
project cause irreparable damage to plaintiff and cther taxpayers sinii- 
larlp situated in that  the value of their property will decrease and their 
tax burdens increase. 

Defendant demurs to the complaint for that  it appears upon the face 
thereof that it does not state facts sufficient to constitute a cawe of 
act '  ion. 

Upon hearing of demurrer, the court below, being of opinion that same 
should be sustained, enters judgment in which it iq rccited that "Upon 
thc coniplaint and exhibits attached thereto. the demurrer and admis- 
sions of counvl in open court, the court finds the following facts." The 
facts found are substantially those alleged in the complaint except in this 
respect: Xh i l e  there is no allegation to that effect, the court finds that 
the "countics comprising the local authority are contiguous and have a 
population in excess of 60,000." . . 

Then the court, after reviewing the statutes constituting the Housing 
-1nthorities Law above referrcd to, and former decisions of this Court, 
IVel1.r 11. Housing Aufhor i f? j  of Ci fy  of 1Yilrnington, 213 N. C., 744, 197 
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S. E., 693, and Cox c. Cify of Kinsfon, 217 N. C., 391, 8 S. E. (2d),  252, 
assigns as conclusioil of law: (1) Thar the Eastern Carolina Regional 
Housing Authority has been duly incorporated as a body corporate and 
politic and is vested with all the powers conferred by the Housing Authori- 
ties Law of North Carolina, ch. 456 of Public Laws of 1935, as amended; 
( 2 )  that  no notice is required to be published in connection with, nor is 
same essential to the creation and establishment of a regional housing 
authority, citing C o x  c.  Kinston, supra, and, further, that  the provisions 
of section 35 of chapter 78 of Public Laws of 1941 to the effect that in 
any suit, action or proceeding involving the validity or enforcement of, 
or relating to any contract of the regional housing authority, the regional 
housing authority, upon proof of the issuance of its certificate of incor- 
poration by the Secretary of State, shall be conclusively deemed to have 
been established i11 accordance with the provisions of this act, bar any 
attack on the procedure. Cox v. Kinston, supra; ( 3 )  that  while the 
scheme of rural  housing and the program being carried out by the de- 
fendant differ in detail from those of an  urban housing development, as 
was the case in Wells v. IZousing Az~fhority, supra, and there declared 
to be a public purpose, the objectives are the same, and that, therefore, 
the program of the Eastern Carolina Regional Housing Authority as 
outlined herein is a public purpose in the exercise of an  essential govern- 
mental function under the police power in the elimination of insanitary 
dwelling units and the providing of sanitary homes that  afford decent 
living conditions for families of low income, all of which are of public 
interest and promote the general welfare, citing Wells I).  flousing Aufhor- 
ify, supra, and Benjamin v. Housing Bufhorify of Dnrlington County,  
198 S. C., 79, 15  S. E. (2d),  737; (4)  that  the provisions of the agree- 
ments under which the Authority agrees that  it will rent dwelling units 
only to families of low income and that  priority in occupancy of the 
dwelling units will be given to the landowner or his tenant, sliarecropyc~ 
or farm wage hand, are ~ a l i d  and do not constitute an unlawful dis- 
crimination in favor of one clacs of tenants, noting that, as defined in 
section 2 (15) of chapter 78. Public Laws 1941. " 'Farmers of low in- 
come' shall mean persons or families who a t  the time of their admirsion 
to occupancy in a dwelling of the authori ty:  (1 )  live under unsafe or 
insanitary housing conditions; ( 2 )  derive their principal income from 
operating or working upon a f a r m ;  and ( 3 )  had an aggregate average 
annual net income for the three years preceding their admission that  mas 
less than the amount that shall be determined by the authority to he 
necessary, within its area of operation, to enable them, without financial 
assistance, to obtain decent, safe and sanitary housing, without over- 
crowding," and, continuing, the Court cites the Benjamin case, supra, 
as pertinent to this ruling; and (5)  that the Eastern Carolina Regional 
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Housing Authority is a municipal corporation and is an  essential gorern- 
mental function and public purpose and as such its properties are exempt 
from taxation, under the provisions of Article V, section 5, of the Consti- 
tution of h'orth Carolina. W e l l s  v. Hous ing  A u f A o r i t y ,  supra. 

Gpon such conclusions the court sustains the demurrer. Plaintiff ap- 
peals to the Supreme Court, and assigns error. 

J o h n  D. Lark ins ,  Jr. ,  for plaint i f f ,  uppel lunt .  
D. L. W a r d  for de fendan t ,  appellee. 

WIKBORNE, J. "The office of a demurrer is to test the sufficiency of a 
pleading, admitting, for the purpose, the truth of the allegations of facts 
contained therein, and ordinarily relevant inferenws of fact, necessarily 
deducible therefrom, are also admitted . . ." Rallznger 1.. T h o m n s ,  195 
X. C., 517, 142 S. E., 761; T o l e r  v. French ,  213 I$. C., 360, 196 S. E.. 
32 ;  I n s .  Co.  v. M c C r a w ,  215 N .  C., 105, 1 S. E. (2d),  369; Pnrlcs 1 . .  

Princeton,  217 N .  C., 361, 8 S. E. (2d),  217; Alerrell v. S t u a r t ,  220 
N. C., 326, 17 S. E. (2d) ,  458. Hence, considering the sufficiency of a 
complaint, when tested by demurrer, the inquiry is confined to the allrga- 
tions contained therein. 

I n  the present case, however, the contiguous location of counties com- 
prised within the authority covered by defendant ic;, in accordance with 
well settled principle, a fact of which the court will take judicial noticc.. 
L a u n d r y  v. Underwood,  220 S. C., 152, 16 S. E. (2d ) ,  703. Likewise, 
the census of population of those counties is a matttw of which the court 
will take judicial notice. Clark  v. Greenville,  an te  255.  Hence, in the 
light of the allegations of the complaint, those facts may be inferred. 

Therefore, when the complaint here is considercd, the allegations of 
facts are insufficient to state a cause of action. 

The Housing Authorities Law, as originally e ~ a c t e d ,  chapter 456, 
Public Laws 1935, applied only "to cities and town:; of the State having 
a population of more than fifteen thousand inhabitants." This was the 
limitation in effect when the opinion in the case (sf 1T'ells 1 > .  Housing 
A u t h o r i t y ,  supra ,  was written. 

Later the law was amended to apply to cities and towns of "more than 
five thousand inhabitants," Public Laws Extra  Sescion 1935, chapter 2, 
section 14. This was the limitation in effect when the caqe of Co.r 2.. 

R i n s f o n ,  supra,  was decided. 
Thereafter, the Legislature, Public Laws 1941, vhapter 78, amcndetl 

the original act so as to make i t  apply alike to "urban and rural  areas 
throughout the State," and p r o ~ i d e d  among other things machinery for 
the creation and establishment of regional authorities comprising "two 
or more contiguous counties har ing  an aggregate population of more than 
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sixty thousand inhabitants,'' with "the same functions, rights, powers, 
duties and limitations" within the area of its operation as are "provided 
for housing authorities created for cities." 

I n  the light of the law, as so amended, the decisions in Wells c. IIow- 
ing Authority, supra, and Cox v. Rinston, supra, where the underlying 
principles relating to the Housing Authorities Law of North Carolina 
are fully discussed, lend support to the reasons assigned by the court 
below for its ruling, and are  controlling as to questions raised in the 
instant appeal. Moreover, in the case Benjamin v. Housing Authority, 
supra, the Supreme Court of South Carolina, in a well considered opinion 
by Bonham, C. J., upholds a similar law applicable to rural communities. 
The reasoning and decision there are persuasive here. Further treat- 
ment of the subject would be repetitious. 

The judgment below is 
Affirmed. 

THOMAS J. HILL, T. D. ALLEY, JOHN A. SUITS, A. C.  SHERRILL, W. C. 
REYNOLDS, W. E. APPLE, R. B. FERRELL, &I. A. MITCHELL, J. E. 
SEWMAN, J. 11. HACKETT, A. G. GARRETT, W. B. KEARNS, T. R. 
COBLE, P. G. WILSON, W. G. RUDD, CHAS. 112. COBLE, T. H. BAILEY, 
n. GRANT COBLE, C. C. TEAGUE, W. B. TRUITT, C. W. FOWLER, 
W. W. CLEMENT, W. F. BROWER, J. F. COBLE, A. M. HEMPHILL, 
W. &I. DONNELL, H. 1,. SPRINKLE, J. TV. WILKERSOX, CITIZEXB AKD 
TAXPAYERS, FOR A N D  OK BEHALF OF GUILFORD COUNTY, v. GEORGE L. 
STAXSBCRY, JOE F. HOFFMAN, JR., J. W. BURKE, R. FLAKE SHAW, 
R. C. CAUSEY, A N D  JV. CLARENCE JOHNSON. 

No. 668. 

THOMAS J. HILL, T. D. ALLEY, JOHN A. SUITS, A. C. SHERRILL, W. C. 
REYXOLDS, W. E. APPLE. R. B. FEHRELL, X, A. MITCHELL, J. E. 
NETVJIAS, J. M. HACKETT, A. G. GARRETT, TI'. B. KEARNS, T. R. 
COBLE, P. G. WILSOX, I\'. G. RUDD, CHAS. If. COBLE, T. H. BAILEY, 
D. GRAST COBLE, C. C. TEAGUE, W. B. TRUITT, C. W. FOWLER, 
W. W. CLEMEST, W. F. BROWER, J. F. COBLE, A. M. HEMPHILL, 
W. BI. DONSELL, H. L. SPRINKLE a m  J. W. TVILKERSON, C r ~ r z ~ s s  
A K D  TAXPAYERS OF GCILFORD COUNTY, V. GCILFORD COUNTY; J. W. 
BURKE, R. C.  CAUSET. JOE F. HOFFRIAN, JR., AND R. FLAKE SHAW, 
As ~IEMBERS,  AND GEORGE L. STANSBURY, A S  CHAIRMAN A S D  A 8  A 
MEMBER, OF THE BOARD OF COJIMISSIONERS OF GUILFORD 
COUNTY, W. C. JOHXSOS, TREASCRER OF GUILFORD COUSTY, A X D  

WILLIS BOOTH. GCILFORD COCNTY ACCOUSTAST. 
so. 669. 

THOMAS J. HILL, T. D, ALLEY, JOHS A. SUITS, A. C. SHERRILL, W. C .  
REYSOLDS, TV. E. APPLE. R. H .  FERRELL, JI. 8. MITCHELL, J. E. 
XEWJIAK, J. 11. HACKETT. A. G. GARRETT, W. B. KErlRNS, T. R. 
COBLE, P. G. WILSOX', W. G. RUDD, CHAS. M. COBLE, T. H. BAILEY, 
D. GRANT COBLE, C. C. TEAGUE, W. B. TRUITT, C. TV. FOWLER, 
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1%'. W. CLEMEXT, W. F. BROWER, J. F. COBLE, A. 31. HEMPHILL, 
W. >I. DOSSELI,, H. L. SPRINKLE, J. W. TVILKERSON, CITIZENS AND 

TAXPAYERS, FOR AND ON BEHALF OF GUILFORD COUNTY, v. GEORGE L. 
STBNSBURT, J O E  F. HOFFMAN, Jlt., J. 11'. BURKE, R. FLAKE SHAW 
AND R. C. CAIJSEY. 

No. 670. 

(Filed 20 May, 1942.) 

1. Appeal and Er ror  g 2- 

The denial of a motion to strike certain portions of a complaint on the 
ground of irrelevancy and redundancy, made under C. S., 537, before 
answer or demurrer, and before any extension of lime to plead, is imme- 
diately appealable. C. S., 638. 

2. Pleadings fj 29- 
A motion to strike certain portions of the complaint on the ground of 

irrelevancy and redundancy, when made before answer or demurrer or 
extension of time to answer, is not addressed to the discretion of the court 
but movant has the right to make the motion under the statute and the 
right to have the motion considered upon its merits and the portions of the 
complnint objerted to stricken if they are irrelevant or redundant. C. S., 
537. 

3. Appeal and  Er ror  § 4 0 b  
On appeal from the denial of a motion to strike made under C. S., 637, 

the duty rests upon the Supreme Court to sustain the objections which 
relate to any allegation which is clearly irrelevant or redundant within 
the meaning of the statute and to strike same from the pleading, bnt 
caution will be exercised not to put the lower court in trammels upon a 
doubtful matter when the competency of the alleg8 tions objected to may 
more clearly appear when the case is factually developed on the trial. 

4. Pleadings § 22- 

Where the trial conrt grants defendants' motion to strike certain alle- 
gations of the complnint, i t  may properly give plaintiffs permission to 
replead. 

5. Pleadings 3 2+Blotioa to  s t r ike certain allegationw from the  complnint 
held correctly denied. 

These actions were instituted by taspayers alpinst certain county 
officers to recover sums allegedly received by them as salary and expenses 
to which they were not entitled, and against the county and its commis- 
sioners to restrain allegedly unlawful espenditure of public funds. H e l d :  
Defendants' motion to strike certain allegations from the complaint were 
properly denied, certain of the allegations not being merely vituperative 
in describing cl~fendants' conduct, but heing necessary to a complete state- 
ment of the cause of uction, and as  to other allegations the defendants 
were not materially prejudiced thereby and to strike same might unduly 
hamper plaintiffa in the development of the case. 

APPEALS by defendants f rom Wnrl i rk ,  ,I., a t  5 J a n u a r y ,  1942, ('iyil 
Term,  of GUILFORD. 

I n  each case: Affirmed. 
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Y o r k  & B o y d ,  I,. P. N c L e n r l o n ,  a n d  d n d r c ~ o  Jo?jner ,  J r . ,  for p lu in t i f f s ,  
appellees.  

B. L. Fen t re s s ,  D. ,\'eaton F u r n ~ l l ,  ,Jr., C ' l i f o rd  F r a z i e r ,  and  Kiny & 
K i n g  for  de f endan t s ,  appe l lan t s .  

SEAWELL, J. The cases above numbered are all here on appeals of 
defendants from a denial, in part, of motions to strike from the complaint 
various items, ranging from whole paragraphs to fragmentary expres- 
sions, and eren single words. The motions were made under C. s., 537 ,  
before answer or demurrer, and before any extension of time to plead wan 
granted. The motions were made upon the theory that  the matter 
objected to is irrelevant and prejudicial. 

The cases were argued together in this Court, and for conveniencc, are 
so considered in the opinion. 

All three of the cases are based on the commission of allegedly u l f r r ~  
t i r e s  acts on the part  of the defendants, County Commi~sioners o f  Guil- 
ford County, and alleged misconduct in office of the said Commissioners 
and other officials named as defendants. The acts complained of con- 
sisted of the expenditure of large sums of money by the Commissioners 
without authority of law, of unauthorized commitments, appropriation., 
and other transactions involving loss to the public treasury and detriment 
to the taxpayers. Of some of the defendants i n ~ o l r e d ,  it is alleged that 
they received substantial sums by way of salary, per diem and expenses, 
to which they were not entitled by law and which constituted a part of 
the unlawful expenditures. 

Two of the cases, Sos .  668 and 670, are for the recovery of money so 
unlawfully expended, the Commissioners allegedly having refused to take 
action in the matter. I n  No. 669, the plaintiffs, representing themselves 
to be taxpayers who, with others like situated, are likely to receive injury 
by the u l t r a  acts of the defendant public officers in unlawful expcn- 
diture of the public funds and unnutllorized transaction. i nvo l~ ing  a 
large amount of money, hare  joined as defendants the County of Guil- 
ford, the members of the Board of County Commissionerq, the County 
Treasurer, and the County Accountant. Plaintiffs seek all iniunction 
against the allegedly wrongful and ultra ?*ires acts. 

The item< to which defendants object are more than sixty in numher. 
I t  is unnecessary and inexpedient to deal with them in detail. But, in 
~ i e w  of the difference of opinion expreqsed on the point hg opposing 
counsel, it might be best to begin by clarifying the prii~ciple on which 
appeals of this nature are reviewed here. - - 

Some doubt has been expressed whether an order denying a motion to 
strike under C. S., 537, is immediately appealable. The question hinges 
npon whether such an order affects a snh~taa t ia l  right of the disappoint~d 
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morant. C. S., 638. Otherwise, i t  would be his privilege, if he so 
desired, to note an  exception and proceed with the trial. But  i t  is appar- 
ent that  if his relief is confined to a further objection when evidence is 
offered, he gets nothing which he would not have gotten without making 
a motion; whereas, the statute intends to give him something and to g i ~ e  
it to him in time to be of service. E r e n  the conmon law gave such 
protection to defending litigants and conserved the dignity and economy 
of' court proceedings by confining the proceeding to justiciable issues. 
McIntosh, N. C. Practice and Procedure, p. 378. 

However this may be, the established practice authorizes the appeal. 
Hosiery Xi11 v. Hosiery Af ills, 198 N .  C., 596, 152 S. E., $94; Ell is  c. 
Ell is ,  198 N .  C., 767, 153 S. E., 449; H e m d o n  1..  Jfassey,  217 N .  C., 610, 
88 S. E. (2d),  914; Scott v. B r y a n ,  210 X. C., 478, 187 S. E., 756. 

Conceding the appealability of the order, it  is contended by the plain- 
tiffs that  the matter rests entirely within the discretion of the court and 
that  i t  is its policy to refrain from the exercise of its power under the 
statute as a court of review, citing Pember fon  1 % .  ( i r ~ e n s b o r o ,  203 K. C., 
514; Pemberton v .  Greensboro, 205 N .  C., 599; H a r d y  1.. Dnhl, 209 
S. C., 746; S c o f f  1 % .  B r y a n ,  210 N .  C., 478; I ' o o t ~ y  1..  I I ~ c h v r y ,  210 
N. C., 630; and N. C. L. Rev., V. 19, p. 55. The rrnpliasis i . ~  placed on 
the indisposition of the Court to "chart the courqe of the trial below"; 
but we find nothing in theee cases to indicate that the Court has con- 
sciously created a rule which would return to the Superior Court a 
burden which under the statute properly rests upon it, so that the lower 
court may be forced to deal with its own appeal indirectly. But  where 
the allegation is clearly irrelevant and may work harm to the movant, 
this Court has never said that it would not in a proper case give the 
relief denied in the court below in a d ~ a n c e  of hi< rcscrt to his second line 
of defense, objection to the eridence. R e  underst;~nd the exprcssion~ 
used by the Court in these cases to be precautionary and expressive of 
tht. danger of putting the loner court in trammels upon a doubtful mat- 
ter, when, as the case is fac#tually dereloped on tr ial ,  the propriety of a 
challenged pleading might be vindicated, or its impropriety more clearly 
established. That  attitude is fully juctified by the obligation which 
rests upon 11s under the Code practice to treat the pleadings liberally. 
C. S., 535. L y o n  I.. R. R., 165 S. C., 143, 81  S. E., 1 ; C ' i f i z e ~ ~ s  B o n k  1.. 

Gnhngnn;210 N .  C., 464, 466, 187 S. E:., 550. Th , s  view is aptly ex- 
pr(1ssed in 49 C. J., at p. 720, sec. 1014. as follo~vs: "No matter will be 
stricken out which upon any admissible theory is, or might possibly 
become, material to the cause of action or defense, e ~ t h e r  in itself or in 
connection with other arcrments and which on the tr ial  the pleader 
would be entitled to prove." Snvnge R. R. Co. I ? .  L l r s f ,  196 N. Y. S., 
296, 299. 
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I t  has been held by this Court, and we think with reason, that  when 
the motion is made in  apt  time-that is, before pleading or an extension 
of time to plead-it is made as a matter of right, Hosiery Xi11 c. Hosiery 
X i l l s ,  supra;  Pooz'ey v. Hickory ,  210 K. C., 630, 631; and when made 
later, it is then within the discretion of the Court. Hensley v. Furniture 
Co., 164 N. C., 148, 80 S. E., 154; Bowling c. B a n k ,  209 S. C., 
463, 184 S. E., 1 3 ;  W a r r e n  v. Jo in t  Stock Land B u n k ,  214 S. C.. 
206, 198 S. E., 624. We suppose that the question of right does not 
apply merely to the making of the motion, but to its consideration upon 
the merits; and while the power ought always to be exercised with 
caution, since its consequences are not always foreseeable, there is no 
doubt that upon a motion of this sort, made in apt  time, i t  is our duty 
to strike from the coniplaint matter that is clearly irrelevant or redun- 
dant within the meaning of the statute. 

Epon defendants' motion, Judge Warlick struck out a number of the 
allegations in the pleadings, principally allegations of law, which were 
inserted no doubt to preserve the continuity of the subjects dealt with, or 
by way of inducement, or to show the relation of defendants to the 
specific requirements of the law. I n  these instances he gave plaintiffs 
permission to replead-doubtless apprehensive that the deletions might 
make the pleading defective, or discerning some factual relation that 
might, with propriety, be substituted for the allegation of law. Iris 
judgment in that respect will not be disturbed. 

The defendants strongly insist that some of the language descr i lhg  
their conduct, especially in S o .  668 and KO. 669, is unnecessarily r i tup- 
erative. T e  do not believe that the epithets used as descriptive of de- 
fendants' conduct were intended in that light, or have that effect. I n  
fact, they seem to have been necessary to a complete statement of the 
cause of action. Old Fort  v. H n r m o n ,  219 N .  C., 245, 13  S. E. ( 2 d ) ,  
426. 

As  to the items which the movants sought to have stricken out of the 
complaint in the several cases, we do not at  this time see that they 
are materially prejudiced, and both in the individual instances and 
in the aggregate result, we perceive a possibility that  the development of 
the case may be unduly hampered by injudicious pruning, especially of 
the drastic nature demanded by defendants. Pemberton z.. Greensboro, 
203 N .  C., 514, 166 S. E., 396; Pember fon  I - .  Greensboro, 205 N .  C., 599. 
172 S. E., 196; S c o f t  v. Bryan ,  210 R'. C., 478, 482, 187 S. E., 756; 
Rucker I ! .  Snider Brothers, Inc. ,  211 N. C., 566, 567, 191 S. E., 6. 
There was no error in declining the motion with respect to thew items. 

I n  S o .  668, ,lffirmed. 
I n  KO. 669, Liffirmcd. 
I n  No. 670, 12ffirn~ctl. 
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W. H. BROWN AND C. C. BROWN, TRADING AS C.  C. ElROWN PLUMBIKG 8: 
HEATIKG COhlPANP, v. HOWARD R. WARD, T. JARVIS HARRIS A m  

WIFE, JfAUDE HARRIS A N D  SUE-PHIL, I S C . .  A   CORPORATION. 

(Filed 20 May, 19-12, ) 

1. Appeal and  E r r o r  § 29- 
Exceptions not brought forward and discussed in appellant's brief are  

deemed abandoned. Rules of Practice in Supreme Court, No. 28. 

2. Laborers' and Materialmen's Liens 5 1- 
The existence of a debt arising out of contract, dne by the owner of the 

property, is a necessary predicate to the existence of a lien for labor and 
materials. C.  S., 2433. 

3. Landlord and  Tenant  8 1- 
The mere existence of the relationship of leshor and lessee does not 

constitute lessee an agent of lessor. 

4. Landlord and  Tenant  § 10- 

In the absence of any agreement between the parties, there is no obliga- 
tion on the part of lessor to pay lessee for improvements erected by lessee 
upon the demised premises. even though the improvements are anuexeii 
to the freehold and cannot be moved by lessee. 

5. Same- 
Lessors are  not liable to a materialman who, under contract with the 

lessee, furnished materials for  improvements which were annexed to the 
land and became a part of the realty, merely by rmson of the fact that 
lessors took possession of the premises, with the improvements, upon the 
surrender of their tenant. 

6. Laborers' and Materialmen's Liens 5 1-Ordinaril;~, material furnisher 
under  contract with lessee may not enforce lien against lessor. 

Under the terms of the lease in snit, lessee agreed to coustruct a build- 
ing on the premises, lecsors reserving the right of ini,pection and approval. 
The lease stipulated that upon its expiration or unon the :~bandonment 
of the premises by lessee. all buildings s110uld becaome the property of 
lessors free from any claim of lessee. Lessee constructed a building on 
the premises and thereafter abandoned his l eav ,  a11d plaintiffs, the fur- 
nishers of labor and materials in the coustruction of the building, instituted 
thia action to enforce the lien therefor against lessors. L l r l d :  In  the ab- 
sence of evidence that lessors knew or had rea5on to believe that plaintiffs 
were looking to them for payment and z~llomed them to proceed under that 
expectation without objection, plaintiffs may not enforce the lien against 
lessors, lehsee not being an agent of lessors in making the improvements, 
and the mere fact that the improvements were made with knowledge on 
the part of lewors that  the work was being done 01- materials furnished 
being insufficient predicate for the claim of lien. 

APPEAL by  plaintiffs f r o m  Ronr, J., at F e b r u a r y  Term,  1942, of 
CUMBERLAKD. Affirmed. 
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Civil action to recover for labor and material furnished and to enforce 
lien therefor. 

On 3 May, 1941, defendants Harr is  leased to defendant Ward certain 
land front& on thk new hard surface highway leading from the Fayette- 
ville-Raeford Highway to the For t  Bragg Highway. The iease was for 
the period from the date thereof to 3 November, 1946, with privilege of 
renewal for an  additional ~ e r i o d  of 5 years. The lease was in considera- 
tion of covenants and agreements on the part of W a r d :  (1) to pay 
$1,000 per annum rent ;  (2 )  to construct a building on said premises 
facing and adjacent to the For t  Bragg Highway in accord with plans 
and specifications to be furnished by him and to be inspected and ap- 
proved by the lessors; and ( 3 )  in the event the lessee decided to build 
a building facing on the new hard surface highway he was to pay an 
additional sum of $500 from the date of the construction, in advance.. 
There was also a stipulatioii in respect to the adjustment of taxes. I t  
was further stipulated that  after the expiration of the lease, or if the 
lease was abandoned by the lessee prior to its expiration, then all builtl- 
ings or structures, together with sewerage, electrical attachments, etc., 
shall become the property of the lessors free from any claim or right of 
the lessee: that  the lessee shall o ~ e r a t e  a recreational center: that the 
lessors should procure insurance and "if the building or buildings should 
be destroyed or rendered unfit for use by fire or other casualty, and the 
'leasee' does not desire to rebuild the buildings as originally placed or 
approximately at the same cost, then in that  event, this lease shall there- 
upon terminate, but the said 'leasee' shall have no privilege of rebuilding 
the buildings then the 'leasors' mill pay the 'leasee' such sum as is col- 
lected by reason of the construction of said buildings, less such insurance 
premium or premiums as said 'leasors,' to be paid a t  such time as the 
'leasee' has reconstructed the building." 

The lessee entered into a contract with one Wilkinson for the construc- 
tion of a building upon the premises. Wilkinson employed plaintiffs to 
furnish the material and to do the work required in connection with 
plumbing specified in the plans. At that  time plaintiff did not know 
Ward. Thereafter, Ward confirmed the plumbing subcontract, author- 
ized the work to be charged to him and from time to time procured plain- 
tiffs to do additional work. The total charges for labor and material 
furnished by pIaintiffs was $1,208.69, of which Ward paid $400. At no 
time did plaintiffs contact the defendant Harr is  or know that  they were 
in anywise interested in the land or the construction of the building. 
Ward having failed to pay the balance due, plaintiffs filed a lien and 
instituted this action for the enforcement thereof. 

The lessee abandoned the lease and vacated the premises before the 
expiration of the lease. 
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When the cause came on to be heard in the court below, a t  the conclu- 
sion of the evidence for the plaintiff on motion duly made, the court 
entered judgment as of nonsuit as to the defendants Harris .  Plaintiffs 
excepted and appealed without proceeding to judgment against Ward. 

Ellis 8 iliance for plaintif fs,  appellants.  
Rose d L y o n  for de fendan t s  Harr i s ,  appellees. 

BARNHILL, J. Appellants, in their brief, discuss only the exceptions 
directed to  the alleged error of the court below in granting the motion 
to dismiss as of nonsuit and in signing judgment thereon. -111 other 
exceptions are deemed to be abandoned. Rule 28:  I n  re Reard ,  202 
N .  C., 661, 163 S. E., 748. 

I n  asserting error in the judgment of nonsuit t h ~  plaintiffs pose this 
question: "Does the lease by its terms constitute tlte lessee an agent of 
the lessors for the purpose of improving the premises to the extent 
expressly provided in  the lease?" The question con~edes that it is upon 
this theory, if a t  all, they are entitled to recorer. 

The statute, C. S., 2433, is plain and unambiguous. "Every building 
built . . . shall be subject to a lien for the payment of all debts con- 
tracted for work done on the same, or materials furnished." 

I n  order to create a lien in favor of a person who builds a house upon 
the land of another the circunlstances must be such as to first create the 
relationship of debtor and creditor, and then it is for the debt that he has 
a lien. The lien does not exist without a contract. M'ilkie 1.. B r a y ,  $1  
N .  C., 205; Lester  7.. Ho7tston, 101 N .  P., 605; Boone 2).  Chat f ie ld ,  118 
N .  C., 916; W e a t h e r s  2.. B o r d ~ r s ,  124 N. C., 610; It 'eafhers ??. C o x ,  159 
N. C., 575, 76 S. E., 7 ;  Foztndry Co. 7). A l u m i n u m  Po., 172 N .  C., 704, 
90 S. E., 923; H o n e y c u t f  1 % .  Keni lu lor fh  D e r e l o p m ~ ~ n t  Po. ,  199 N .  C., 
373,154 S. E., 628; B o y k i n  7.. Logan ,  203 N .  C., 196. 165 S. E., 680. 

"The law seems to be settled in this State that  there must be a debt due 
from the owner of the property before there can be i i  lien. The debt is 
the principal, the basis, the foundation upon which the lien depends. 
The lien is but an incident, and cannot exist without the principal." 
B a k e r  2). Robbins ,  119 N .  C., 289; Bai ley  1 . .  Rut jes, 88 K. C., 517; Boone  
v. Chatf ie ld ,  supra.  And a debt contracted is a deb1 agreed to be paid. 
Bol l  v. P a q x i n ,  140 K. C., 83 ;  Xfg. Po. 1..  i l s s ~ t r r r n c ~  C'o., 161 9. C., 86, 
86 S. E., 865; W m f h e r s  I ! .  Borders ,  supra;  R a k e r  7 > .  Robb ins ,  supra;  
W i l k i e  I ? .  R r a y ,  s u p m .  

The debt must be such as mould entitle the claimant to a personal 
judgment for the amount due. W e n f h e r s  1.. Borders ,  supra.  

Mere knowledge that  work is being done or material furnished on one's 
property does not enable the person furnishing the 1,ibor or material t o  
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obtain a lien. I t  takes something more than knowledge that  work is 
being done on the property to create a lien. Hence, plaintiffs have no 
cause of action unless Ward was an  agent of Harr is  for the purpose of 
incurring obligations for labor and material used in the construction of 
the building in question. 

I t  is accepted law that  the relationship of lessor and lessee is not that 
of principal and agent. The mere fact that  Ward was lessee vested in 
him no authority to contract debts in behalf of or binding upon his 
lessors. 

I n  the absence of any agreement between the parties there is no obliga- - - 

tion on the part  of the lessor to pay the lessee for improvements erected 
by the lessee upon the demised premises, though the improvements are 
such that  by reason of their annexation to the freehold they become a 
part  of the realty and cannot be moved by the lessee. 16  R .  C. L., 794; 
Pomeroy v. Lanzbefh, 36 N. C., 65 ; 36 d m .  Dec., 33 ; Critcher v. Watson, 
146 N.  C., 150, 125 A. S. R., 470; li'utter 1,. Xmither, 2 Wall, 491, 17 
L. Ed., 830. And, ordinarily, creditors of a tenant have no greater right 
to charge the land with the value of improvements made by the tenant 
than the tenant would have. 16  R. C. L., 7 9 5 ;  Pumeroy v. Lnmbefh, 
supra. 

Unless the lessors "were originally liable by reason of a contract of 
some sort, they cannot be made so because of their having resumed posses- 
sion of the premises, with its improvements, upon the surrender of their 
tenant." Bailey v. Rutjes, supra; Critcher v. Watson, supra. 

Does the contract of lease, by its terms, vest Ward with authority to 
bind the lessor by his contract for labor and material furnished in the 
erection of the building? The answer is no. 

Under the terms of the contract the construction of the building was a 
part  of the rental to be paid for the use of the premises-a part  to be 
paid in advance. Primarily the building was to be erected for the use 
and benefit of the tenant. Harr is  assumed no obligation in respect 
thereto. 

The property belonged to Harr is  subject to the terms of the lease. I t  
was his privilege to reserve the right to approve the plans and specifica- 
tions for new buildings to be erected on the premises by the lessee. I n  so 
doing he assumed no liability for the costs thereof. 

Plaintiffs had no contract with Harris .  They did the work under 
contract with Ward with the understanding that  i t  was to be charged to 
him. If they were unwilIing to do the work and furnish the material 
upon his credit and intended to look to the security provided by statute, 
ordinary prudence required that  they exercise that  degree of diligence 
which wouId enable them to ascertain the status of the title to the land 
upon which the building was to be erected and to obtain the approval or 
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procurement of the owners. The i r  loss must  be at t r ibuted to  their  fail- 
u re  so t o  do. 

T h e  defendants H a r r i s  h a d  leased the premises to T a r d  f o r  five years  
and  W a r d  had  undertaken to have the  improvements made  which called 
f o r  the use of the labor and  mater ial  furnished by the plaintiffs. They  
were, therefore, absolutely without  the power either t o  give or t o  with- 
hold their  sanction to its delivery and use and ought  not to  be required 
t o  p a y  f o r  it, unless they knew, o r  had  reason to believe, tha t  the  plain- 
tiffs were looking t o  them f o r  their  pay  and a l l o ~ , ~ d  them t o  proceed 
under  t h a t  expectation without objection. T h e  record is devoid of a n y  
evidence tending to show t h a t  plaintiffs knew t h e  defendants H a r r i s  i n  
the transaction or looked to them f o r  pay or tha t  said defendants per- 
lnitted them t o  proceed under  tha t  expectation. Htwce, there is n o  debt 
due  by  the defendants H a r r i s  t o  the  plaintiff such a s  is  necessary t o  
suppor t  a claim of lien under  the  statute. 

T h e  judgment below is  
Affirmed. 

JIRS. HUGH PINNIX. ADMINISTRATRIX OF THE ESTATE OF WILLIBM RIGHT- 
SELT,. DECEASED, T. C. D. GRIFFIN AND GSTE CITY LIFE IR'SURANCE 
COBIPAKP. 

(Filed 20 Mag. 1942. ) 

1. Appeal and  Er ror  5 49a- 
The decision of the Supreme Court becomes the law of the case both in 

the subsequent proceedings in the trial court and on subsequent appeal, 
and therefore when the Supreme Court reverses the corporate defendant's 
motion to nonsuit on the issue of respondeat superior and the evidence 
upon the second trial is substantially the same a s  upon the first, the 
Supreme Court will not review the question again upon a second appeal. 

2. Master and Servant 5 2 l c :  D a n ~ a g e s  5 l a :  Judgments 5 3% 
Where judgment for negligent injury is recovered against the serrant,  

the verdict on the issue of damages is :I verdict against the plaintiff a s  to  
all claims in excess of the amount awarded by the jury, and is the limit 
of any recovery against the master when he is sought to be held liable 
solely upon the doctrine of rcspondcat superior, and plaintiff cannot there- 
after reopen or  recanvass the question or assert that the recovery was 
upon a wrong basis or in a n  inadequate amount. 

3. Judgments  5 2 9 J u d g m e n t  against servant does not conclude master,  
but  is conclusive on  plaintiff as t o  all  claims of damage in excess of 
amount  awarded against servant. 

Where, in an action for negligent injiwy, nonsuit i, erroneously allowed 
a s  against the master npon the doctrine of respondctrt supevior, and jndg- 
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ment is obtained against the servant, upon the subsequent trial the judg- 
ment against the servant upon the issues of negligence, contributory 
negligence and damages is not res judicata as to the master and he is not 
concluded thereby, since he had no opportunity to be heard upon the 
issues, but since the master's liability is solely derivative, the verdict on 
the issue of damages is re8 judicata against the plaintiff as to all claims 
for damages in excess of the amount awarded by the jury, and the master 
is entitled to an instruction that in no event could the jury award damages 
against it  in a sum in excess of the amount awarded against the servant. 

4. Appeal and Error 8 4 7 b I n  proper instances the Supreme Court, in its 
discretion, will order a partial new trial. 

Where, in an action to recover for negligent injury the jury has twice 
answered the issue of negligence and  contributor^ negligence in favor of 
plaintiff, but in the first trial the master's motion to nonsuit on the issue 
of respondeat superior was erroneously allowed, and in the second trial 
the court erroneously refused to limit the damages recoverable against the 
master to the amount theretofore awarded against the servant, the 
Supreme Court in its discretion may award a new trial only upon the 
issues determinative of the master's liability and permit the issues as to 
negligence and contributory negligence to stand. 

APPEAL by defendant Gate City Life Insurance Company from Sink ,  
J., a t  September Term, 1941, of GUILFORD. Par t ia l  new trial. 

Civil action to recover damages for wrongful death. 
This case was here on former appeal, P i n n i x  v. Griffin, 219 N. C., 35, 

12  S. E. (2d),  667. On the first trial, there was a judgment of nonsuit 
as to the corporate defendant entered a t  the conclusion of the evidence 
for the plaintiff and verdict and judgment against Griffin for $1,000. 
Plaintiff excepted to the judgment of nonsuit and appealed. The other 
facts are sufficiently stated in the opinion on the former appeal. 

The nonsuit as to the corporate defendant having been reversed, the 
case again came on for trial when the following issues were submitted to 
the jury:  

"1. Was the death of plaintiff's intestate caused by the negligence of 
the defendant C. D. Griffin, as alleged in the complaint? 

"Answer : Yes. 
"2. I f  so, was the said C. D. Griffin, at the time, acting as servant of 

the defendant, Gate City Life Insurance Company, within the scope of 
his employment as such? 

"Answer : Yes. 
''3. Did plaintiff's intestate, by his own negligence, contribute to his 

injury and death, as alleged in the answer? 
"Answer: No. 
''4. What  damages, if any, is plaintiff entitled to recover 1 
"Answer : $5,000.00." 
There was judgment on the verdict and the corporate defendant ex- 

cepted and appealed. 
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C. L. Shuping for plaintiff, appellee. 
R. M. Robinson for defendnnt Gate City Life Insurance Co., uypellant. 

BBRNHILL, J. The decision by the Supreme Court on a prior appeal 
reversing the judgment of nonsuit constitutes the law of the case both in 
silbsequent proceedings in the trial conrt and on i i  subsequent appeal. 
Templefon v. Kelley, 216 N. C., 457, 5 S. E .  (2d), 555; Robinson v. 
ilIcAlhaney, 216 N. C., 674, 6 S. E. (Yd), 517; Wall r .  Asheville, 220 
h'. C., 38. As defendant concedes that plaintiff's e\idence on the second 
trial was substantially the same as on the first trial its motion to dismiss 
as of nonsuit was properly overruled. We will not review on a second 
appeal questions which were discussed and decided on the first appeal. 
Defendant's remedy, if any, was by petition to rehesr. 

The defendant, in apt time, tendered in writing a prayer for instruc- 
tions as follows : 

r i  I n  respect to the issue as to damages, if you come to consider that 
issue, the Court charges you, as a matter of law, that in no event can 
you award damages in excess of the sum of $1,000.00." 

The court declined to charge the jury as requested and the defendant 
excepted. This exception is the basis of the primary assignment of error 
on this appeal and presents this question: Can the master, under the 
doctrine of respondeat superior, be held in damages in an amount greater 
than that assessed against the servant, or is the verdict and judgment 
against the servant conclusive and binding upon the plaintiff? 

The individual defendant and not the corporate defendant was the 
active tort feasor. While it is true the appellant on the finding of the 
jury was negligent in the sense that the act of the agent, as such, is the 
act of or is imputed to the principal, it is, strictly speaking, liable only 
under the doctrine of respondeat superior. This is established by the 
verdict. I t  must pay the damages inflicted by its servant while he was 
about his master's business and acting within the svope of his employ- 
ment. The amount of these damages has been ascertained and fixed by 
a jury in an action to which plaintiff mas a party. She did not appeal. 
May she now recover a much larger sum from the master? 

This question has been decided, in principle, by t h ~  Court. We hare 
held that the verdict and judgment against the plaintiff on the issue of 
negligence in an action against the servant is conclus ve and bars a later 
action by the same plaintiff against the principal. This is the law when 
the master is not guilty of any independent or concurrent wrong but must 
be held, if at  all, under the doctrine of respondeat szcpwior. Whitehurst 
v. Elks, 212 N. C., 97, 192 S. E., 850; Morrow t i .  R. R., 213 N. C., 127, 
195 S. E., 383; Hiidson 2,.  Oil Co., 215 N. C., 422, 2 S. E. (2d), 26; 
Letrry v. Land Bonk, 215 N. C., 501, 2 S. E. (2d),  570; Lindsey v. Don- 
rille, 46 Vt., 144, 15 R. C. L., 1027. 
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The applicable law is fully discussed and the authorities are gathered 
and cited in the well considered and comprehensive opinion in the Leary 
case, supra. 

What is said in that and the other cases cited applies with equal force 
to the question presented on this appeal. The plaintiff can have but 
one satisfactio~i-payment of the damages caused by the wrongful act 
of Griffin. illfg. Co. v. Moore, 144 N.  C., 527. She cannot recover 

two com- twice for the same wrong or, in other words, she cannot havt 
pensations for the same complete tort, but must abide the first recovery 
as her full satisfaction for the wrong. Barcliff v. R. R., 176 N. C., 39, 
96 S. E., 644. Nor may she now reopen and recanvass the question, or 
assert that the act of Griffin inflicted greater damage than she recovered 
in the former trial. With that verdict she was then content. As to her, 
it is res judicata. 31 C. J. S., 194; illfg. Co. 1 ) .  Moore, supra. 

Neither will she be permitted to allege that the former recovery was 
upon a wrong basis or in an inadequate amount; for if there was any 
error to her prejudice in the trial of that case she should then have 
excepted and had it corrected by an appeal. I t  is now too late to raise 
the question, as the judgment forecloses and estops her as to all issues 
determined on that hearing. 

"A judgment is an estoppel upon a party not only in so far  as it decides 
a question adversely to his claim or contention in the suit in which it is 
rendered, but where it recognizes or sustains his theory or claim i t  estops 
him from afterward taking a different position" as against those entitled 
to plead the estoppel. 34 C. J., 907, sec. 1318. 

But plaintiff argues, however, that the defendant was neither a party 
nor a privy to the former judgment rendered against the servant and, 
therefore, cannot take advantage of that judgment. This is the converse 
of the rule just stated. I t  has no application when the principal is liable 
only by reason of the master-servant relationship and the authorities 
cited in support are distinguishable. 

('Though it involves an apparent violation of the doctrine of mutuality 
of estoppel, the rule is general and well settled that where the liability, 
if any, of a principal or master to a third person is purely derivative 
and dependent entirely upon the principle of respondeat superior, a judg- 
ment on the merits in favor of the agent or servant, or even a judgment 
against him, in so far  as it fixes the maximum limit of liability, is rcs 
judicnfn in favor of the principal or master though he was not a party 
to the action." Nyer's Admx. 7.. Rrouln, 250 Ky., 64, 61 S. W. (2d), 
1052; Blue Valley Creamery v. Cronimus, 270 Ky., 496,110 S. W. (2d), 
286; Freeman on Judgments (5th Ed.), see. 469, p. 1031; Betcher v. 
McChesney, 255 Pa., 394, 100 At]., 124. 

The strict rule that a judgment operates as res judicata only in regard 
to parties and privies is subject to an exception in favor of the master 
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JIAC~IILLAN v. TRUST Co. 

whose liability is purely derivative and dependent entirely upon the 
doctrine of respondeat superior. Lenry P .  Land Hilnlc, supra, and cases 
cited. Good Health Dairy Products, Inc., r. E m e r y ,  112 A. L. R., 401; 
dnno .  A. L. R., 404. The exception is only an  exemplification of the 
broad rule by which one whose liability is wholly derivative may claim 
the benefit of a judgment in favor of him from v ~ h o n ~  his liability ia 
dwived. Freeman on Jutlgnlents (5th Ed.) ,  p. 1031. 

I t  is an  obvious principle of justice that no man ought to be bound by 
a proceeding to which he is a stranger. Gadsden z. Crafts ,  175 N .  C., 
358, 95 S. E., 610; 1 Greenleaf on Evidence, see. 522-23. Hence, a 
judgment against the agent is not conclusive in an action against the 
principal. Gadsden v. Craf t s ,  supra. 

When the trial court sustained the motion of nonsuit as to the appel- 
lant in the first trial it  had no connection with the subsequent proceetl- 
ings of the court. I t  had no opportunity to be heard on the issues pre- 
sented and its rights are not decided by the verdict. Therefore, it  is 
not estopped by the judgment from undertaking to minimize the damages 
and to  contest the amount to be awarded. W a f t s  v. I,t$er, 190 N .  C., 722. 

We conclude, therefore, that  the original judgment, in so f a r  as it 
fixes the maximum limit of liability is, as to plaintiff, conclusive and 
that  the defendant is entitled to its day in  court with full opportunity 
to defend on each of the pertinent issues raised by the pleadings. I t  
follows that  the court erred in declining to instruct the jury as prayed 
by defendant. 

The  first and third issues have been submitted to two juries, each of 
which answered them in favor of the plaintiff. We have held that the 
evidence on the first issue is sufficient to  support the verdict. We can 
perceive no good reason why the plaintiff should again be put to trial 
thereon. Hence, the verdict on these issues must stand. On the second 
and fourth issues, which determine defendant's liability, there must be 
a new trial. 

Par t ia l  new trial. 

I,II,LIAX WPLDE MACMILTAS V. BRAXCH BASKISG Br TRUST COX 
PAXT, AS TRUSTEE, RICHARD CONROT A N D  THE U:IBORN CHILDREN A X D  
UXDETER~IINED HEIRS AT LAW O F  LIIILIAK WYLDE ?IIACMILLSN. 

(Filed 20 May, 19.12.) 

1. Trusts 9 &Upon facts established, plaintiff held entitled to revoke. 
voluntary trust. 

Plaintiff evecutetl a voluntary trust in personalty with direction that the 
income therefrom be paid to her for lift. and upon her death the trnst 
estate he distributed to her snrviving children, and in the event plaintiff 
shonltl die ~vithont iswe, the trnst estate be paid to :I  named beneficiary 
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if living and if he were not then living then to plaintiff's heirs generally. 
Plaintiff has no children and executed an instrument in  writing revoking 
the trust upon the payment of a specified sum to the only beneficiary of 
the remainder i ?a  esse, who consented to the revocation of the trust upon 
the payment to him of the amount agreed. H r l d :  Under the provisions of 
C. S.. 996, plaintiff is entitled to the revocation of the trust. 

2. Same: Constitutional Law § 1- 
The statute enabling the trustor of a voluntary trust to revoke the same 

as to contingent beneficiaries prior to the happening of the contingency 
does not affect vested rights and is constitutional. C .  S., 996. 

3. Trusts 8 9: Courts 8 14-- 
Where the trustor of a voluntary trust becomes a resident of this State, 

and the trustee is a R'orth Carolina corporation, and the situs of the trust 
estate is in Korth Carolina, the rights of the parties in the premises, 
including the right of revocation, are governed by the law of this State. 

4. Trusts § 9- 
The waiver of the right of revocation by the trustor of a voluntary trust 

is without consideration and does not preclude trustor from exercising 
her right to revoke under C .  S., 996. 

APPEAL by defendant Bank & Trust  Company from Bone, J., a t  March 
Term, 1942, of CUMBERLASD. NO error. 

This was an  action to validate the rerocation of a voluntary trust 
agreement, in accordance with the provisions of C. S., 996, as amended. 

Issues mere submitted to the jury and answered as follows: 
"1. I s  the trust which the plaintiff is seeking to revoke, under the 

provisions contained in Consolidated Statutes, 996, a wholly voluntary 
trust created from the assets belonging wholly to the plaintiff and for 
which she received no consideration, as alleged in the complaint? An- 
swer : 'Yes.' 

"2. Has  the plaintiff e w r  had, or does she now have, any children, 
either natural  or adopted? Answer : 'KO.' 

"3. Are the plaintiff and Richard Conroy the only determined or 
determinable beneficiaries of this trust, as alleged in the complaint l 
Answer : 'Yes.' 

"4. I s  there an  agreement between the plaintiff and the defendant, 
Richard Conroy, under the terms of which Richard Conroy agrees to 
the revocation of the trust, and the plaintiff agrees that  he be paid 
$5,437.89 out of the trust funds, as alleged in the complaint? Answer: 
'Yes.' " 

From judgment on the verdict, declaring valid the revocation of the 
trust agreement, and authorizing and directing defendant Bank & Trust 
Company as trustee, after paying defendant Conroy the amount agreed, 
to deliver the trust estate to the plaintiff. 

Defendant Bank & Trust Company appealed. 
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S h a w  & S h a w  and Edward  B. Hope  for plainfiir,  appellee. 
Connor & Connor, Finch,  Rand  & Finch,  and Rose & L y o n  for defend- 

ctnt Branch Ranking & T r u s t  Compan?y, I ' r u s f ~ e ,  appellant. 

DEVIN, J. The only question presented by this appeal is whether the 
plaintiff had the power to revoke the grant cont#tined in a voluntary 
trust agreement previously executed by her without consideration. 

The North Carolina statute declaring the cond~tions under which a 
trust agreement may be revoked is C. S., 996, as amended by ch. 305, 
Public Laws 1929. From this we quote the following pertinent pro- 
vision: "The grantor, maker or trustor who has heretofore created or 
may hereafter create a voluntary trust estate in real or personal property 
for the use and benefit of himself or of any other person or persons 
in  cssc with a future contingent interest to some person or persons not 
i n  esse or not determined until the happening of a future event may a t  
any time, prior to the happening of the contingency vesting the future 
estates, revoke the grant of the interest to such person or persons not 
in esse or not determined by a proper instrument to that effect. . . ." 

The material facts shown by plaintiff's evidence were these: The 
plaintiff, whose maiden name was Lillian Wylde Fraser, formerly re- 
sided a t  Henley-on-Thames, England. I n  1936 she voluntarily a i d  
without consideration executed a trust agreement creating a trust estate 
in personalty, designated as the Lillian Wylde Fraser trust, and subse- 
quently, in 1937, in her then name of Lillian Wylde Maquisten, she 
executed an  amended trust agreement, conveying to the Harr is  Trust & 
Savings Bank, an  Illinois corporation, as trustee, the trust estate, con- 
sisting of intangibles and cash, in trust for the following purposes: to 
invest and reinvest the fund and pay the income therefrom to the plain- 
tiff during her natural life, and upon her death distribute the trust estate 
to her surviving children. I n  the event the plaintiff should die without 
issue the trust estate was directed to be paid to the defendant Richard 
Conroy, a resident of the State of California, if he was then living, and, 
if not, to plaintiff's heirs general. I n  the instrument creating the trust 
the plaintiff reserved the right, upon notice to the named trustee, to 
appoint a successor trustee. I n  accord with this provision the plaintiff 
thereafter appointed the Title Guaranty & Trust Company of New York 
as successor trustee, and subsequently 2 January,  1942, appointed 
defendant Branch Banking 6: Trust Company, Trustee, and to this last 
named trustee all the assets of the trust estate were transferred. The 
plaintiff is now the wife of John Elliott MacMillan, and is a resident of 
Southern Pines in Moore County, North Carolina, and the Branch 
Banking & Trust Company is a North Carolina corporation with one of 
its places of business in Cumberland County, North Carolina, where the 
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entire corpus of the trust estate is now held. A11 the funds included in 
the trust were plaintiff's own property, inherited from her mother. 
Plaintiff has no children, natural or adopted. The plaintiff has executed 
an  instrument in writing revoking the trust agreement and terminating 
the trust, the defendant Conroy har ing  consented thereto upon the pay- 
ment to him of the amount agreed. 

I t  is apparent that  by thefac ts  shown in evidence, and established by 
the verdict, plaintiff has brought her case squarely within the provisions 
of the enabling statute. Having heretofore created a voluntary trust 
estate in personalty, for the use and benefit of herself with a future 
contingent interest in persons not in essc! whose contingent interests are 
not determinable until the happening of a future event, the plaintiff has 
now in accord with the statute revoked the grant with the consent of the 
only other person now in being. Durner  v. Hood,  207 N .  C., 856, 175 
S. E., 717; MacRae  v. T r u s t  Co., 199 N .  C., 714, 155 S. E., 614. 

The constitutionality of the statute was upheld in Stanback v. B a n k ,  
197 N. C., 292, 148 S. E., 313. Mere expectancies of future contingent 
interests provided for persons not i n  esse do not constitute vested rights 
such as would deprive the Legislature of the power to enact the statute 
authorizing revocation of a voluntary grant. 

Since the plaintiff, who is the creator and life beneficiary of the trust, 
is a resident of North Carolina, and the trustee is a North Carolina 
corporation, and the s i f u s  of the trust estate is in North Carolina, the 
rights of the parties in the premises are governed by the law of the State 
i n  which the essential elements of the trust are located. Hutchinsotl 
e. Ross, 262 N.  Y., 381, 187 N. E., 65, 89 A. L. R., 1007; l v i lming ton  
T r u s t  Co. v. W i l m i n g t o n  T r u s t  Co., 24 Atl. (2d),  309. 

While the trustor, in the amended trust agreement of 1937, waived 
right of revocation, this was without consideration, and did not preclude 
her from exercising her rights under the statute. The statute makes no 
distinction in this respect, and no limitation upon the right of the trustor 
under the conditions enumerated, except that  it be exercised before the 
happening of the contingency upon which future estates would vest. The 
only living person to whom a future contingent interest was granted has 
expressly consented to the revocation. Doubtless the plaintiff, due to 
changed conditions incident to her marriage, deemed it proper to make 
a change in the provisions of the trust. 

The only exception was to the judgment. The defendant, for the pro- 
tection of the rights of persons not in being and for its own protection, 
brought this case here for an authoritative decision. 

I n  the trial below we find 
N o  error. 
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STATE r. W. J. MILLER. 

(Filed 20 May, 1912.) 

1. Assault § 1%-Defendant held entitled t o  have question of self-defense 
presented to the  jury under  evidence i n  this  case. 

The evidence, considered in the light most favorable to defendant, tended 
to show that drfendant was an old man, in a weakened condition from a 
recpnt operation, that  the prosecuting witness was a young, rigorous man 
weighing about 200 pounds, that in an affray in defendant's own dwelling 
and in his own yard defendant cut prosec~~ting rb-itness in the face as  
witness was on defendant beating him, that  the proswuting witness walked 
away saying he would return and kill defendant, that defendant went into 
his home, procured a gun, waited on the front porch, and that  a s  prose- 
cuting witness with two companiorls approached the dwelling, cursing and 
making threats, defendant told them not to come any closer, and then, as  
they continued to approach in a threatening manner, shot and injured 
them while they were still 50 or 60 yards distant. H e l d :  Defendant was 
entitled to have the question of self-defense submitted to the jury upon 
the eridence, and the court's charge to the effect that a s  a matter of law 
the plea of self-defense was not available to defendant upon the evidence 
tending to show the shooting by defendant of an unarmed man a t  a dis- 
tance of 60 yards is error. 

2. Same: Homicide § ll- 
A defendant who quits the combat may inr-oke the right of self-defense 

upon the renewal of the affray even though he may have been a t  fault in 
bringing about the original difficulty. 

A defendant may justify the use of a deadly weapon in self-defense 
when assaulted by a person of larger size or of greater strength, although 
such person may be unarmed. 

4. Same- 
A man dangerously assaulted, or menaced, in his own house is already 

a t  the wall and need not retreat. 

APPEAL by defendant f r o m  Bone, J., a t  J a n u a r y  Terni,  1942, of 
ROBESON. N e w  trial.  

T h e  defendant  was charged i n  the  bill of indictment with a felonious 
assault upon Eugene Canady,  wherein serious wounds were inflicted, with 

deadly weapons, t o  wit : a shotgun and  a large knifc, with intent to kill. 
I l e  was acquitted of the felonious assault as  charged i n  the bill, and 

convicted of a n  assault with a deadly weapon. F r o m  judgment of im- 
prisonment predicated on the  rerdict  the  d e f e n d ~ n t  appealed to  the 
Supreme Court ,  assigning errors. 
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= I f  f o rney -Genera l  LllclWullan a n d  Ass i s  f o n t  A t t o r n  ~ y s - G r n e r a l  B r u f o r ~  
and  P a t t o n  f o r  t h e  S t a t e .  

F.  D. H a c k e f t  and L. J .  B r i f t  for  d e f e n d n n f ,  c r p p l l a n f .  

SCHENCIC, J. The only assignments of error discussed in appellant's 
brief relate to the charge of the court, and since the defendant was 
acquitted of the felonious assault, it  is left for us to consider the assign- 
ments only in so f a r  as they relate to the offense of an assault with a 
deadly weapon. 

The defendant makes the subject of exceptive assignments of error the 
following excerpt from his Honor's charge: "-is I recall the evidence in 
this case, there is none tending to show that  the prosecutor, Canady, was 
any closer than  60 yards to the defendant at the time of the shooting, 
and that there is no evidence that  Canady had any weapon at the time. 
I, therefore, charge you that the defendant's plea of self-defense will not 
arai l  him in the matter of the shooting, and that, as a matter of law, on 
the evidence as shown here, that  he was not justified on the ground of 
self-defense in doing the shooting." We are constrained to hold that 
these assignments should be sustained. 

The charge was tantamount to an instruction that  if the jury failed 
to convict the defendant of a felonious assault, they should under the 
evidence convict the defendant of an assault with a deadly weapon-in 
other words, directed a verdict of a t  least guilty of an assault with a 
deadly weapon, upon all of the eridence. This we think, and so hold, 
was error. 

While all the evidence, that of the State and that  of the defendant, 
tended to show that  the prosecuting witness, Canady, was 50 or 60 yards 
from the defendant a t  the time he fired the gun, and, nothing else appear- 
ing, may hare  negatived any right to fire a gun at the witness by the 
defendant in self-defense; but there is further eridence in the record 
tending to show that  the defendant was an old man, 70 years of age, and 
was weak and only recently had been released from the hospital where he 
had been treated for injuries received in an  automobile wreck; and that  the 
prosecuting witnew, Canady, was a large, rigorous young man, 30 years 
of age and weighing 200 pounds; that  a short time before the firing of 
the gun the witnev had knocked the d e f t d a n t  down twice, the first time 
in defendant's own dwelling, and the second time with a scrub broom in 
defendant's own yard, and had gotten on top of tho defendant and was 
beating him when defendant cut the w i t n ~ s s  in the face with a pocket 
knife, thereby causing the witneqs to release the defendant; that  the 
prosecuting witness then walked away from the defendant, saying that he 
~voultl return and kiIl the defendant. that the tl~fentlant then went into 
hi< own house   hi^ home), procured his gun. Gar on the porch, and while 
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there the prosecuting witness, in conlpany with two other young and 
rigorous men, approached the defendant in a tllreatening attitude, curs- 
ing and saying that  they would kill the ti- old grayheaded s. o. b., that  
the defendant, still sitting on his porch, told them not to come any closer 
to him, that  they continued to advanc.e, still threatening and cursing, 
until they were in 50 or 60 yards of the defendant when the defendant 
fired the gun twice, the shot therefrom taking effeci in the bodies of the 
prosecuting witness and his companions. 

True, the evidence is conflicting, but \$hen construed in the light most 
favorable to the defendant the foregoing constitutes a substantially cor- 
rect interpretation thereof, and entitled the defendant to hare  his plea of 
self-defense to the charge of an  assault with a d(.adly weapon passed 
upon by the jury without a practically pcremptorj instruction denying 
such plea. I f  the jury should hare  found that  110th the prosecuting 
witness and defendant had quitted the combat when the defendant cut the 
witness, and one went one direction and the other another, and the de- 
fcndant went to his house (home) and got his gun and sat on the porch 
solely for the purpose of defending himself and his home, and there 
waited until the prosecuting witness, with two companions, approached 
him in a menacing manner, threatening to kill him and that he warned 
the witness to come no further toward him and his home and witness 
continued to threaten and advance upon liim, and then, and not until 
then, did he fire his gun, the defendant could not be held, as a matter of 
law, to  have forfeited his right of self-defense by willingly re-entering the 
combat after i t  had been quitted, or to have used more force than mas 
reasonably necessary or reasonably appeared to be necessary under the 
circumstances. H e  had a right to have the issue of his having quitted 
the combat and his willingly having re-~ntcred it, a3 well as the issue of 
his having used excessive force, passed upon by the jury under propcr 
irlstructions by the court. 

An accused may show that he quitted the combat and was therefore 
entitled to invoke the right of self-defence, although he may have been 
a t  fault  a t  bringing about the original difficulty, S. P .  Gnrlnnd, 138 
K. C., 675, 50 S. E., 553, and likewise may justify the use of a deadly 
weapon in self-defense when assaulted by a person of larger size or of 
greater strength, although such person may he unarmed, S. v. 170utro ,  
210 N. C., 144, 185 S. E., 652, and a man dang(~rous1y assaulted, or 
menaced, in his own house is already a t  the wall and need not retreat. 
8. r. Gen f ry ,  125 11'. C., 733, 34 S. E., 706; S. 1 . .  Rodde!/, 219 S. C., 532, 
14 S. E. (2d),  526. 

The case a t  bar is somewhat like that of S. 1 % .  Dixor~ in 7 5  N. C., 275, 
where the defendant was in his 01\11 dwelling and had ordered the de- 
ceased out, but he returned and murdcrouslg assaulted the defendant 
adrancing on liim with a deadly weapon, when the defendant shot him 
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and killed him. T h e  judge directed the  ju ry  to  render  a verdict of man-  
slaughter. T h e  Cour t  i n  reversing the judge said i t  was not  incumbent 
upon  the  defendant to  flee. H e  was i n  fact  already a t  the  wall. H e  
was i n  his  own dwelling. 

F o r  the  error  indicated the  defendant is entitled to  a 
New trial.  

STATE OF NORTH CAROLINA Ex REL. SORTH CAROLINA UTILITIES 
COJfI\IISSIOS v. THE CITY O F  KINSTOX ET AL. 

(Filed 20 May, 1942.) 

1. Utilities Commission $j 4- 
The provision of C. S., 1097, that any party affected by an order of the 

Utilities Commissioner shall be entitled to appeal, and the provision of 
sec. 12, ch. 134, Public Laws 1033, that any party to a proceeding before 
the Commission may appeal to the Superior Court, necessarily mean to 
grant the right of appeal only to a party to the proceeding who has some 
right or interest to be protected which in some may is, or may be affected 
by the order of the Commission. 

2. Same-- 
A railroad company filed petition with the Utilities Commission to dis- 

continue certain intrastate trains. Certain cities, counties and a com- 
mittee of the area affected were heard as  protestants in opposition to the 
petition. S o  application to intervene and no order making them parties 
to the proceeding appear in the record. Held: Protestants a re  not entitled 
to appeal from the order of the Utilities Commission granting the petition, 
the record failing to disclose that they have any interest which is, or may 
be affected by the order of the Commission. 

3. Appeal and Error $j 3a- 

-1 party who has no legal interest which is affected by the order or 
judgment objected to, may not appeal merely to see how the question may 
strike the Court. 

4. Appeal and Error $j % 

The Supreme Court can judicially know only what appears of record. 

&PEAL by ,lt lantic Coast Line Rai lroad Company f rom Fr i z ze l l e ,  J.,  
i n  Chambers a t  Nashville, 23 ,Ipril, 1942. F r o m  E~QECOMBE. 

Proceeding before T h e  N o r t h  Carolina Utilities Commission. 
T h e  record reveals tha t  the  Atlant ic  Coast Line Rai lroad Company 

filed a petition with T h e  N o r t h  Carolina Utilities Commission f o r  per- 
mission to discontinue t rains  Nos. 38-37 and 36-39 between Rocky Mount  
and Kinston, and t rains  Nos. 33 and 34 and passenger serr ice on t rains  
Nos. 426 and 421  between Washington a n d  Parmele. T h e  petition, 
however, is not a par t  of the record. 
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I t  seems that  certain protestants appeared and were heard in opposi- 
tion to the petition. The protestants are named as the City of Kinston, 
the County of Lenoir, the City of Grc~enville, the County of Pi t t ,  the 
East  Carolina Chamber of Commerce, and the F o u p  County Committee. 
Howerer, no application to intervene and no order making them parties 
to the proceeding appear i n  the record. 

B y  order of the Cornnlission dated 22 May, 1943, the petition of the 
Railroad Company was allowed ; provided satisf x t o r y  arrangements 
were made for "handling mail and express on the lines on which the 
rc.moral of trains is authorized by this order." 

Thereafter, on 26 May, 1941, the protestants, styling themselves 
"protestants of record in this proceeding, named and admitted as parties 
herein," filed exceptions to the order of the Commission, which were 
"orerruled, disallowed and denied" by the Con~missjon on 1 2  September, 
1941. 

Whereupon, the protestants, again styling themselves "parties of record 
who were made parties to this proceeding," gave notice of appeal, stating 
their grounds of appeal and setting out their exceptions and assignments 
of error. On 26 September, 1941, by direction of the Commission, 
'(transcript of the record in the matter of application of Atlantic Coast 
Line Railroad Company to disc on ti nut^ trains . . . Docket No. 2054," 
was transmitted to the clerk of the Superior Court of Edgecombe County. 

On  20 March, 1942, the Railroad Company filed with the Commission 
its proposed arrangement for handling mail and express upon the dis- 
continuance of the trains as authorized, and this w,is approved 4 April, 
1942, and the Railroad Company so notified. 

After notice, the protestants then moved before the judge of the Supe- 
rior Court for  an  order "directing the petitioner, Atlantic Coast Line 
Railroad Company, to cease and desist from all efforts, plans or arrange- 
ments to carry into effect the provisions of the order issued by the S o r t h  
Carolina Utilities Commission on Map  22, 1941." 

A show-cause order was issued on this motion, returnable 23 April, 
11342. Cpon the hearing of the motion, the Railroad Company filed a 
counter motion to dismiss the motion filed by the protestants, to dis- 
miss the order to show cause, and to disnliss the appeal from the order 
of the Utilities Commission upon the ground that  the matter was not 
properly in the Superior Court. 

The counter motion of the Railroad Company was denied and the 
motion of the protestants granted, and the respondent was ordered "not 
to discontinue the trains" enumerated in the order of the Utilities Com- 
mission, "until final judgment upon the issues in this cause in the Supe- 
rior Court." The cause was set for trial as the first case a t  the June  
Term, 1942, Edgecombe Superior Court. 
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From this order, the Atlantic Coast Line Railroad Company appeals, 
assigning error. 

T h o m a s  V'. Davis, ,Ilurrny Al len,  F. S. Spruill,  nvd G'illiam & Bond 
for appellant Railroad Company .  

Bai ley ,  Lnssiter & Il'yatt, T h o m a s  J .  W h i t e ,  nnd George F o u n f a i n  for 
defendants ,  appellees. 

STACY, C. J. The question presented at the threshold of the case is 
whether the protestants are entitled to prosecute the appeal from the 
order of the Utilities Commission to the Superior Court. The protes- 
tants rely upon Cti l i t ies  Corn. v. Coach Co., 216 N .  C., 325, 4 S. E. (2d) ,  
897; S. c., 215 K. C., 233, 10 S. E. (2d) ,  824, for an  affirmative answer. 
The Railroad Company cites Corp. C o m .  v. R. R., 170 N. C., 560, 87 
S. E., 785, as authority for a negative reply. 

I t  is provided by C. S., 1097, that  "From all decisions or determina- 
tions made by the Utilities Commissioner any party affected thereby 
shall be entitled to an  appeal." And in see. 12, ch. 134, Public Laws 
1933, it is provided that  "any party to said proceeding may appeal to 
the Superior Court." I n  Corporation Commission T .  R. R., 196 N .  C., 
190, 145 S. E., 19, it was said that  for  the purposes of appeal, "those 
who have no property or proprietary rights which are or may be affected 
by orders of the Commission, are not parties to the proceeding" within 
the meaning of the statute, "and have no right to appeal f iom such orders 
to the Superior Court." 

This grant  of the right of appeal to any party to the proceeding, or to 
any party affected by the order of the Utilities Commission, must neces- 
sarily mean to any party to the proceeding who has some right or interest 
to be protected which in some way is or may he affected by the order of 
the Commission. Corp.  Corn. 1.. R. R., 197  S. C., 699, 150 S. E., 335; 
C'orp. ( 'om.  1..  R. H., 196 N. C., 190. 148 S. E., 1 9 ;  8. I ! .  R. R., 147 
S. C.. 483, 61 S. E.. 271. Otherwist.. an appeal could be taken simply 
to see "how it might strike the court." PnrXer 1 % .  Bnnk,  152 h-. C., 253, 
67 S. E., 492. The courts are not opm to '(parties" who have no interest 
to preserve. I n  rp , l I i f c h ~ l l ,  220 S.  C., 65, 16 S. E. (2d) ,  476: T r u s t  
C'o. 1 . .  T o n e y ,  215 K. C., 206, 1 S. E. (2d) ,  538; Il'nde v. Sanders, 70 
S. C., 277. Here. the right of the protestante to prosecute the appeal 
from the order of the Commiesion to the Superior Court is not made 
manifest. T h a t e r e r  interest they may hare  in the order is undisclosed. 
Hence, the motion to dismiss the appr.al should have been allowed. This 
is a matter about ~vhich  we can know judicially only what appears on the 
record. S. 1..  D ~ . J o u r n e f f ~ .  214 S. C., 575, 199 S. E., 920. ( ( r e  are not 
permitted to refer to matters not stated in the record, nor could the court 
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below or  the  j u r y  consider themn--Walker, J., i n  8. r. R. R., 149 N. C., 
470, 62 S. E., 755 .  

N o  comfort is afforded t h e  protestants by the  derision in 7- t i l i t ies  ( ' o m .  
v. Coach C'o., supra. The i r  s ta tus  h e w  is  qui te  different f r o m  t h a t  of 
the Coach Company i n  the  cited case. There, the  ('oath Company had 
a direct pecuniary interest to  serve, and i t  was the p a r t y  affected by the  
order of the  Commission. Here ,  n o  such interest appears. T h e  case is  
controlled by the  decision i n  Corp. Com. 1 ) .  R. R., supra.  

Reversed. 

CITY O F  MONROE v. EFFIE SIVES,  . ~ I ) \ I I N I S T R ~ T R I X .  TICTOR H. SIVEN 
AND WIFE, VICTOIt 11. NITEN; TTANDER El. XIVEX AND WIFE, 
MRS. VANDER E. NITEN; BEATRICE 11. TVHITLEY A N D  HUSBAXD, 
....... ........ TVHITLET ; BERTHA E. BLUE AXD HUSBAND, REV. .... .. ........ 
BLUE; RrILLIE B. XITEN. THOJIAS J. NIVEN, TVA1,TER B. NIVES, 
FIRST NATIORTAIA BASK. PEOPLES BITILDIXG r9: LOAN ASSOCIA- 
TION, AND THE COUNTY 0%' UNION. 

(Filed 20 May, 1942.) 

1. Judgments # 22h- 
A void judgment is one which has a Inere se~nblailcr hut is  lacking in 

some of the essential elements which would authorize the court to proceed 
to judgment. 

2. Same-- 
A judgment i l l  personan6 obtained withont jurihdic~ ion of defendant by 

service of process or v o l u ~ ~ t a r y  appearance is absolutt4y void for want of 
jurisdiction, and may he clisregarcled and treated aa a nullity a t  any time. 
everywhere. 

3. Judgments # 
Where the record shows service or appearance whm in fact tlierc had 

been none, the judgment is apparently regular though void in fact, and the 
proper remedy of the party affectrtl to correct the rec.ord is by motion in 
the cause. 

4. Judgments # 22h: Appearance # 2b-- 
A judgment which is void for want of serrice of pro~zess is not ralidated 

hg a general appearance to move to vacati,, since rx vihilo n i l ~ i l  fit. 

5. Same-- 
A showing of a meritoriom defense is not necrwii-y to vacate a void 

judgment. However, want of service is :I mrritorions tlefense. 

6. Same: Judgments § 22d- 
Lapse of timc will not har the right to more to vacate a void judgment. 
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APPEAL by individual defendants from Phillips, J., a t  October Term, 
1941, of UKION. Reversed. 

Motion in the cause to set aside judgment for want of service of 
process. 

Plaintiff instituted this action in November, 1935, to foreclose tax lie11 
upon certain land in the city of Monroe owned by the indiridual defend- 
ants. Summons was returned showing service on all defendants, al- 
though in fact it  had been served only on the defendant Effie Niren,  
,ldministratrix. There was judgment of foreclosure, sale and decree of 
confirmation. Gordon Insurance & Investment Company became the 
purchaser. 

On 6 September, 1941, the individual defendants issued and had served 
on the purchaser and the parties now claiming to be the owners of thc 
property under the foreclosure sale, notice of motion to vacate the judg- 
ment for that  no notice of said action or summons in said proceedings 
was ever served upon them. While apparently no notice was issued to 
the plaintiff, it  appeared and filed answer to the motion. 

When the cause came on to be heard before the clerk he found a< a 
fact : 

"1. That  none of the defendants were personally served with summons 
with the exception of Effie Nivens, Administratrix. 

"8. That  Walter Sivens was a minor at the time of the original action 
was instituted, he having been born on September 15, 1915, and that over 
three years elapsed after he became of age before the filing of the motion 
in the cause. 

"3. That  the records show that all of the defendants were duly served 
with summons, the judgment authorized the sale, and the Court had 
jurisdiction of the subject matter. 

"4. That  Gordon Insurance 6: TIIT-estnrent Conlpany purchased the 
property at the foreclosure sale as an innocent purchaser for value, with- 
out noticc of any irregularity in the proceeding. 

"5. That  the Gordon Insurance 6: I~T-es tment  ('oinpany sold the prop- 
erty to J .  L. Brewer and that the defendants in this action are contend- 
ing in the case of H ~ P I I Y T  1 % .  R r e ~ r e r ,  now on file in this Court, that they 
are entitled to the property by virtue of a contract with the said J. L. 
Brewer. 

"6. That  the defendants have not shown that the original judgment in 
this cause affects injuriously their rights and that they have a merito- 
rious defense or could make a meritorious defense. 

"7. That approximately five gears elapsed between the time of the 
original judgment waq filed and the filing of the motion in the caufe and 
that during that time the defendants knew that J .  L. Brewer had pur- 
chased the property on September 29, 1936.  vent into possession of the 
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property, collected rents from the tenants on the prc>mises for approxi- 
mately 27 months and after his death the defendants allowed the Execu- 
tor of J. L. Brewer to collect rents for approximately 22 months. 

"8. That  more than three years have elapsed since judgment confirni- 
ing sale and delivery of deed to purchacer, Gordon I n ~ u r a n c e  & Invest- 
ment Company." 

I'pon said findings of fact the clerk adjudged that the judgment is 
voidable and not void and denied the motion to vacate. On appeal the 
court below adopted the findings of fact and conclusionb of law of the 
clerk and denied the motion to annul the judgment. Defendants ex- 
cepted and appealed. 

E. O s b o r n ~  .lyscur and  1V. I l .  Rooker for crppellees. 
1'. 11. Rdl f o r  defelldtrnts, rrppellnnfs. 

BARXHILL, J .  .L void jutlgment is oiw which has a mere ?emblancbe 
but is lacking in sonie of the es.entia1 r~leir~ent,s which mould authorize 
the court to proceed to judgn~ent. JfcIntosh P. & P., see. 651, p. 734; 
Ilccrrell 7%. T$'~lsfrtrd, 206 S. GI., X 17, 175 S. E., 283. 

Jurisdiction of the party, obtained by the court in some way allowed 
by law, is essential to  enable t l i ~  court to give a valid judgment against 
him. S fnnc i l l  7'. Gny,  92 S. C., 462;  Guerin I . .  G'lrcritr, 208 K. C., 457, 
181 S. E., 2 i - i .  When a court 118s no autliority to ac8t its acts a r r  roitl. 
It is the serrice of nrocess in somc3 manner aiithorizerl bv law that muses 
tlie iurisdiction of thc court to attatah to a11t1 giro t l i ~  c20nrt cwntrol of the 
party thus brought into rourt. - - 

When a court of general jurisdiction uidrrtakcs to  grant a jndgl~l (~nt  
in an  action ulicre it has not acquired jurisdiction of thc ~ ~ a r t i r s  by 
voluntary appearance or the service of proqdess tlie ,jutlpnent is a h l u t t ~ l y  
void and ha4 no effect. I t  may. tllwcfow, I , r  di-rryartlctl antl trcatwl a, 

as fundamental right to take judgment aga111.t a rnan I! i t l~out  giving him 
an opportunity to dcfentl h im~e l f  antl liii right of propwty. 

Whcre the rrcord shons service or aplmrancr.  \vllcn in fac3t tlirre hat1 
been none the jutlgment is a p p r c n t l y  regular though loit1 in fact and 
the party affected must take apl)ropriatr actioil to corrcct thr rccord. 
Doylp 7%. R r o w n ,  7 2  S. C., 393. Thiq iq by motion in the cause. TInrrrll  
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v. Welsteud, supra; Davis v. Brigman, 204 N. C., 680, 169 5. E., 421; 
Downing v. Whi te ,  supra, and cases cited; ddams  v. Cleve, 218 N .  C., 
302, 10 S. E. (2d), 911 ; Guerin v.  Guerin, supra; Fowler v. Fowler, 190 
N .  C., 536, 130 S. E., 315. 
9 general appearance to move to vacate a void judgment does not 

validate a judgment rendered without service of process. "A nullity is 
a nullity, and out of nothing nothing comes. Ex  nihilo nihil fit is one 
maxim that admits of no exception." Harrell v. Welsfead,  supra; 
Chemical Co. v. Turner,  190 N. C., 471, 130 S. E., 154; Motor Co. v. 
Reaves, 184 N .  C., 260, 114 S. E., 175; Michigan Central Railroad Co. 
v. Mix, 278 U. S., 492; 73 L. Ed., 470; 15 R. C. L., 700. 

No  proof or suggestion of merit is required. Flowers c. King,  supra. 
Even so, the want of service is the meritorious defense. Adams 2.. Cleve, 
supra; 15 R. C. L., p. 700, see. 152; p. 692, sec. 144. 

Nor are movants barred by the lapse of time. "The passage of time, 
however great, does not affect the validity of a judgment; it cannot render 
a void judgment valid.'' 31 Am. Jur., 66 ; dnno. 81 A. S. R., 559. 

Hence, i t  follows that upon the facts found, to which appellees do not 
except, the court below erred in denying the motion of defendants. The 
judgment must be vacated of record. 

The parties undertake to debate here the rights of the assignees of the 
purchasers at  the foreclosure sale. I t  is asserted that  the present owners 
are purchasers for value without notice and that as to them the judgment, 
being regular on its face, should stand. 

These questions are not before us for discussion or decision. The 
motion is directed solely to the alleged invalidity of the judgment of 
foreclosure as against movants. This is all we decide. To what extent 
those who acquired paper title under the foreclosure judgment and the 
commissioner's deed are protected by the apparent regularity of the jutfg- 
ment is a question which must be reserved for another day and another 
action. 

The judgment below is 
Reversed. 

STATE v. JOHI; WI1,SOS. 

(Filed 20 May, 1942.) 

Indictment and Warrant § 1.5- 
The Superior Court, upon appeal from a municipal police c.ourt, has dis- 

cretionary power to permit an amendment of the warrant. 

APPEAL by defendant from Phillips, J., at  January  Criminal Term, 
1942, of RI-NCOMBE. N O  error. 
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Defendant, on appeal  f r o m  the police court  of the  ci ty  of Asheville, 
was tried and  convicted upon a war ran t  charging the violation of the  
provisions of C. S., 4358. T h e  w a r r a n t  was amended before t r i a l  i n  the  
Superior  Court.  F r o m  judgment on the verdict defendant appealed. 

Attorney-General MciMullan and Assistant Attorneys-General B r u t o n  
and P a t t o n  for the State. 

I .  C.  Crawford for de fendanf ,  appellant. 

PER CURIAM. A careful  perusal of the record leaves us  with the  im- 
pression t h a t  there was  ample e v i d e n c e d i r e c t  and. circumstantial-to 
support  the  verdict. T h e  allowance of a n  amendment  of the w a r r a n t  
a f te r  the  cause reached the  Superior  Cour t  was within the  discretion of 
t h e  court. 

T h e  defendant's assignments of e r ror  fa i l  to  point to  a n y  harmful  or 
prejudicial error. Hence, the verdict and judgment mus t  stand. 

N o  error .  

EDWIN hlcCROWELL r. SOUTHERN RAILWAY COMPANY AND 
R. H. SAhlUEL. 

(Filed 5 June, 1942.) 

1. Negligence 8 19b- 
Under the common law, when the existence of contributory negligence 

on the part of plaintiff is the only infertlnce which can be drawn from the 
evidence by reasonable minds, the court may grant defendant's motion to 
nonsuit. 

2. Negligence 8 17b- 
Negligence, on the part of plaintiff ok defendant, is a mixed question of 

law and fact, and when the factual element is determined by admission, 
or when, only a single inference can be drawn from the evidence, taken in 
the light most favorable to plaintiff, the question is one of law for the 
court. 

3. Mastep and Servant 29- 
Under the Federal Employer's Liability Sct ,  contributory negligence 

does not bar recovery, but is to be taken into account on the quantum of 
damages. 

4. Same- 
The duty of the court, to give peremptory instructions on the issue of 

contributory negligence when but a single inference can be drawn from 
the evidence by reasonable minds, applies to an action brought under the 
Federal Employer's Liability Act. 
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5. Same--Evidence held to disclose contributory negligence on part of 
employee struck by train in freight yard. 

Plaintiff's testimony tended to show that he mas standing on or near 
one of the tracks in defendant's freight yard during the daytime in the 
discharge of his duties in interstate commerce, and mas struck by a freight 
train which he failed to see. H e l d :  The inference that plaintiff was 
guilty of contributory negligence being the only reasonable conclusion 
which can be drawn from all the evidence, the court properly instructed 
the jury that  if they found by the greater weight of the evidence the facts 
to be as  testified to by plaintiff they should answer the issue of contribu- 
tory negligence in the affirmative. 

6. Same--Instruction upon effect of contributory negligence in diminishing 
award of damages held without error. 

In  an action under the Federal Employer's Liability Act, an instruction 
to the effect that the jury should consider contributory negligence only 
upon the question of quantum of damages, so that if plaintiff and defend- 
ant  were equally guilty of negligence proximately causing the injury, the 
award of damages should be reduced one-half, while if plaintiff were 
guilty of a greater degree of negligence, the quantum of damages should 
be reduced more than one-half, and conversely, that if defendant were 
guilty of a greater degree of negligence the damages should be diminished 
less than one-half, is he ld  without error. 

7. Master and Servant 8 27- 
A rule of a railroad company that when cars are  pushed by an engine a 

trainman must be stationed on the front of the leading car, except when 
shifting or making up trains in the yards, which exception should not 
apply to extended movements in the yards, is  h e l d  one for the protection 
of emplo~ees working in the yards. 

8. Same- 
Whether a safety rule regulating operation of trains had been abrogated. 

to the knowledge of plaintiff, in the type of train movement causing the 
injury in suit, h e l d  for the jury under the evidence. 

9. Same--In this action under the Federal Employer's Liability Act, evi- 
dence of negligence on the part of defendant held sufflcient. 

Plaintiff, an employee of a railroad company, was injured while engaged 
in the duties of his employment in defendant's freight yard. Plaintiff's 
evidence tended to show that a crew was moving a train of thirty cars, 
pushed by the engine, from another yard into the yard in which plaintiff 
was working, to be left in the yard and "broken np" by another crew, 
that the engineer failed to blow his whistle before entering the yard as  
was customary, that employees working with plaintiff failed to give an 
emergency signal when they saw plaintiff's position of peril, that there 
was no trainman stationed on the lead car which struck him, with evi- 
dence of a rule of the company requiring a trainman to be so stationed 
and that the rule applied to a movement of cars of the type which caused 
plaintiff's injury. H e l d :  The evidence is sufficient to be submitted to the 
jury upon the question of negligence on the part of the railroad company. 

10. Master and Servant 3 28- 
A railroad employee injured while engaged in interstate commerce prior 

to the 1939 amendment to the Federal Employer's Liability Act, which 
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abrogated the doctrine of assumption of risk a s  applied to a fellow serv- 
ant,  is entitled, a t  least, to the application of the doctrine of assumption 
of risk a s  interpreted a t  the time of his injury. 

11. Same- 
Prior to the 1939 amendment to the Federal Emploxer's Liability Act, 

the doctrine of assumption uf risk was not affected by whether the injury 
resulted from the negligence of a fellow servant or not, the general rule 
that a n  employee assumes only the usual or ordinary risks, and ertraor- 
dinary risks only when he knows or has reasonable opportunity to  know 
and appreciate them, heing applicable, so that , l r i  employee did not 
assume cases of nnuswl  or instant negligence on the  part of a fellow 
employee. 

12. Same- 
In  this action under the Federal Eml3loyer's Liability Act to recover for 

injuries sustained prior to the effective date of the 1939 amendment, 
plaintiff relied upon the riolatiou by a fellow emplolee of a rule requiring 
a trainman to be placed 011 the front of the leadinj: car  when cars were 
pushed by an engine. H c l d :  IJlaintiff employee cannot be held to have 
assumed the risk of the violation of the safety rule by his fellow em- 
ployees. 

APPEAL by both  lai in tiff and  defendant f r o m  Armstrong, J., a t  Febru-  
a r y  Term, 1942, of FORSYTH. Upon each appeal,  n o  error .  

Th is  action is brought under  the  Federal  Employer's Liabi l i ty  Act t o  
recover damages f o r  a personal i n j u r y  x h i c h  t h e  plaintiff alleges h e  sub- 
tained through the  negligence of the  defendant while he  was employed 
a s  a y a r d  clerk and  engaged i n  the  d u t y  of checking freight  cars  i n  de- 
fendant 's yard  i n  Winston-Salem. T h a t  the  plaintiff was a n  employee, 
engaged i n  inters tate  commerce, is admitted. 

Summar iz ing  f r o m  t h e  evidence t h e  facts bearing upon the appeal,  t h e  
following a r e  pertinent : 

There  a r e  two freight  yards  with which the eridenve is concerned-the 
lower yard,  some distance to  the  west, a l d  t h e  Salem yard,  i n  which the 
a w i d e n t  occurred. T h e  Salem yard  and  i ts  ricinagc> a r e  typical of the  
usual f reight  yard,  with t racks la id out and connected by  switches so as  
to  facilitate operations necessary to the breaking u p  of incoming t rains ,  
distributing the  cars  which compoqe them to their  proper places to  be 
unloaded or  rehandled, and the making  up of outgoing t rain<,  o r  re- 
assembly of cars  i n  their  proper  order therein. P a r t s  of t ra ins  handled 
together h a r e  been referred to  as  "strings" o r  "cuts," and with enginr. 
attached, "trains." Looking across the yard,  there a r e  eleren of such 
tracks, i n  fa i r ly  close proximity to  each other, e x c l ~ ~ s i v e  of the outside 
passenger track. T h e  "lead" l ine connecting v i t h  the  m a i n  freight  line 
o r  "feed" line makes a ront inuous passage through t h e  pards  and is  
known as  the switching line, becauqe the sereral t racks above mentioned 
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branch off from i t  or from other tracks with which it is connected. This 
"switching lead," sometimes called the freight main line, is used as the 
main line from the lower yard to the Salem yard. Coming from the 
lower yard, i t  is connected with track No. 1, and this, in turn, by switch 
with track No. 2. 811 of the tracks, except the passenger track just 
mentioned, converge into the main freight line or feed line to the east. 

The switches were equipped with the usual targets, automatically 
moved when the switch is changed, so as to show by means of colors 
whether the switch is lined u p  to let traffic into the track. 

On the day of the accident, a c r ew4es igna ted  as the 3 o'clock crew- 
was engaged in taking cars out of the track further east in the yard and 
bringing them westwardly into the scales track to be weighed, with a 
view to putting them somewhere else in the yard. This required plaintiff 
to be on hand and conveniently stationed in the yard to check these cars 
as they passed against a switch list with which he had been supplied. 
These cars would pass over the scales track to be weighed and the tonnage 
noted by the plaintiff. H e  had been informed by Samuel, the Yard- 
master, that  a cut of cars would come in from the lower yard some dis- 
tance west from the Norfolk & Western connection, but he did not know 
when. Keither of these movements was scheduled for a particular time. 

Plaintiff went into the yard to a point somewhere between tracks 
Nos. 2 and 3, prepared to check the cars handled by the 3 o'clock crew 
coming from the east. This train came in on the scales track, pulled 
by an  engine, and plaintiff proceeded to check the cars as they passed. 
While so engaged, the train or cut of 30 cars, pushed by an  engine and 
coming from the west, was let into the yard by the Yardmaster, Samuel, 
over a switch leading it into track S o .  2, and proceeded on the latter 
track toward the train approaching in the opposite direction from the 
west, which plaintiff wa9 checking. The string or cut of 30 cars coming 
from the west, and designated by the witnesses as a train, was pushed by 
an  engine, and was in continuous movement from the lower yard to and 
into the Salem yard and until it came into contact with plaintiff. 

At  that  time plaintiff was standing between tracks No. 2 and S o .  3, 
or between the rails of track No. 2. His  own testimony is to the effect 
that he was standing between tracks No. 2 and No. 3, and a little nearer 
track KO. 2. H e  was busy with the checking of the cars in the train 
coming from the east and had his back to the train approaching from 
the west, when he was knocked down by the lead car, several cars passing 
over his leg and practically ~eve r ing  the foot above the ankle. 

There is evidence tending to show that  it was customary for the engi- 
neer to blou- four blasts of a whistle before entering the Salem yard with 
such a t r a in ;  and while the evidence is conflicting on this point, there is 
evidence tending to show that this signal was not given. There was no 
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head brakeman or other brakeman upon the lead car of the cut of 30 
being pushed into the Salem yard. There were brakemen upon the train, 
one about half way its length and the other on the second car from the 
engine. The  brakeman riding the car near the middle of the train had 
gotten down a t  some point near the switch to No. 2 track, and the re- 
maining brakeman testified that  from his position he could not see the 
plaintiff a t  the time the forward car struck him, nor could he see the 
engine which was pulling the train coming from the east. H e  states 
that  his attention had been attracted by Mr. Samuel, Mr. Byrd and 
Mr. Baker-Mr. Byrd and Mr. Baker had gotten off the train-who 
were in conversation near the tracks, and that  he finally got a signal 
which he calls a "wash-out" signal, or emergency signal, from a crew 
member of the other train, in consequence of which the train which hit 
plaintiff was signed down. 

S. G. Hardister, fireman on the train operated by the 3 o'clock crew- 
that is, the train on the lead track headed west-saw the cut of 30 cars 
coming down-grade while his train was going upgrade ,  making steam. 
The 30 car cut was being shoved eastwnrdly into the yard and there was 
no brakeman or trainman on the front of the leal3ing car. Hardister 
testified that  he saw plaintiff a minute or two before the train struck 
him, but did not actuaily see i t  strike him, and that  he was then standing 
between the rails of No. 2 track. At an exclamaticm from the engineer, 
"They've run  over Eddie," Hardister jumped dovn off the train and 
pulled plaintiff clear of the track. This witness saw Mr. Wilkinson, a 
member of the 3 o'clock crew, trying to stop the train operated by the 
4 o'clock crew by giving a "wash-out" or emergency signal. '(The engi- 
neer and fireman of the 4 o'clock crew could not see the end of their 
t rain as it was being shoved into Salem yard because of thir ty cars 
around a curve." 

The plaintiff testified that  there was much noise a t  that  point in the 
ya rd ;  that  the westward bound train was going up-grade and making 
steam, and that  the eastbound train being pushed into the yard was 
going down-grade and coasting. 

The plaintiff introduced certain rules from the Rule Book of the 
company, as follows : 

Rule No. 103:  "When cars are pushed by an  engine, c.xcept when 
shifting or making u p  trains in yards, a trainman must take a conspicu- 
ous position on the front of the leading car." 

"NOTE : The exception covers the making and breaking of trains 
only, and not extended movements within yards." 

Rule No. 1311: "When a person or animal appears upon or so close 
to the track as to be in danger of being oblivious to the danger, he must 
immediately sound the alarm whistle; if, on approaching nearer, the 
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person or animal appears still unaware of the approach of the train 
and an accident is imminent, the engineer must use all means possible to 
warn the person or animal and to stop the train to avoid accident. I f  
an  inanimate obstruction is on or near the track, the train must be 
stopped before reaching it." 

Rule No. 1321 : "They must require forward brakemen to take proper 
positions on the train, whenever it is necessary." 

Bearing upon these rules, the plaintiff offered the testimony of a 
number of experienced railway employees, some of them employees of 
the defendant of 19  or 20 years standing, who testified that they were 
familiar with Rule 103, and proceeded to interpret i t  according to its 
general understanding and usage among railway men. This evidence 
tended to show that  the movement of the train by the 4 o'clock crew 
from the lower yard into the Salem yard and within the Salem yard was 
an  "extended movement" within the rule. There is further testimony 
to the effect that  such an  extended movement ended only when the engine 
was uncoupled from the cars. 

Further bearing upon the rule, the evidence tended to show that the 
4 o'clock crew which brought this cut of cars in from the lower yard 
had no further duties with respect to i t  after placing the "cut" in its 
designated position in the yard;  and that it would then be taken by a 
different crew and worked-that is, broken up, and the cars distributed 
or reassembled in other trains as might be convenient. 

I t  was elicited from the plaintiff on cross-examination that he knew 
of the custom for the brakemen to dismount from the train some 40 or 
50 feet after passing the switch point, but plaintiff did not regard that 
custom as applying to a movement of this kind. His  testimony on this 
point is as follows : 

"I knew all the operations of the yard and in and about the yard. I t  
was not the custom on trains being pushed into Salem yard for the head 
brakeman, that  is, the brakeman on the lead car, to get off of the car at  
the switch when the cut of cars entered Salem yard. The brakeman 
generally rode the car a little piece down into the tracks to see if every- 
thing was clear. By  a little piece, I would mean 40 or 50 feet from the 
switch point. As to whether or not it was the custom for the head 
brakeman to get off the cars at  from 40 to 50 feet from the switch as the 
cut of cars entered Salem yard, I would say it depends on how many 
cars there were in the cut. I f  it was a pretty long cut they would have 
to ride them down there and tie some hand brakes on the car. Thirty 
cars is a long cut. I t  was not the custom with respect to a cut of 30 
cars for the head brakeman to get off 40 or 50 feet from the switch when 
the cut of cars entered Salem yard. I just finished saying, 'No, it was 
not at the switch, but it was the custom to get off 40 or 50 feet beyond 
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the switch.' That  is the custom, according to what switch you are going 
to shove into. There is not one custom about one switch and another 
custom about another switch, unless the cut of cars has got air  coupled 
on. This train had a i r  connected up. The custom was when I got hurt  
for  the head brakeman to get off 40 or 50 feet from the switch that  the 
train was being shoved into if a i r  was connected on the train. I knew 
that  was the custom. That  had been the custom up to the time I got 
hurt. I t  was the custom to my knowledge." 

Plaintiff testified that  a t  the time of his injury, he was standing 
between tracks Nos. 2 and 3, about 150 feet east of the switch from 
No. 1 track into No. 2 track, and that  if there had been a brakeman on 
the lead car, he could have seen plaintiff. 

The plaintiff testified that  i t  was not customary to admit cars coming 
from the lower yard and the N. & W. connection to No. 2 and No. 1 
tracks, since, generally, they were placed elsewhere, and that  while the 
tracks in  which they were usually placed were temporarily blocked by 
the advancing train in charge of the 3 o'clock crew, that  these tracks 
would have been cleared in a few minutes when the train had gotten upon 
the scales track. 

There was extended evidence with regard to the> nature of plaintiff's 
in jury  and the necessity of two amputations below the knee. 

Plaintiff took a voluntary nonsuit as to the defendant Samuel. 
A t  the conclusion of the plaintiff's evidence, the defendant offering 

none, the defendant demurred to the evidence and moved for judgment 
as of nonsuit, which motion was overruled, and defendant excepted. 

The plaintiff excepted to the following instructions given to the jury:  
(1 )  "The Court instructs you that  the testimony bearing upon this 

issue having come from the plaintiff and his witnesses, and as to whether 
or  not he was contributorily negligent in bringing about his alleged 
injuries depends upon this testimony, if you find that  the plaintiff him- 
self has told the truth and you find by the greater weight of the evidence 
the facts to be as testified to by him, then the Court charges you as a 
matter of law that he was guilty of contributory negligence, and i t  would 
he your duty to answer the second issue submitted to you 'Yes.'" 

(2 )  "In addition to the rules already given to you, the Court charges 
you that  if you should find in answer to the second issue, which the Court 
has heretofore instructed you to answer 'Yes,' that  the plaintiff by his 
own negligence contributed to his injury, then you would diminish the 
amount of damages you would otherwise award, if you come to this issue, 
according to the rule which the Court will now give you. Under the 
statutes i t  is not a question of majority of negligence, but rather one of 
proportion, and the damages are to be diminished in proportion to the 
amount of negligence attributable to the negligence of the plaintiff as 
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compared with the combined negligence of the plaintiff and the defend- 
ant, or to be more explicit, if you find from the eridence, as the Court 
has instructed you, and by its greater weight, that  the plaintiff was 
guilty of contributory negligence, the Federal Employer's Liability Act 
provides that  such contributory negligence is not to defeat a recovery 
altogether, but that  damages shall be diminished by the jury in propor- 
tion to the amount of negligence attributable to such employee, it being 
the purpose of the statute to abrogate the common law rule, completely 
exonerating the defendant from liabiIity in such a case, and to substitute 
a new rule, confining the exoneration to a proportional part of the 
damages, corresponding to the amount of negligence attributable to the 
plaintiff. The rule in this class of cases being that  if the employer arid 
the employee are both guilty of negligence, then the damages which the 
plaintiff is entitled to recover are to be diminished in the same propor- 
tion that his negligence bears to the combined negligence of the employer 
and employee. To state it differently, if the plaintiff and the defendant 
should be found by you to be guilty of negligence in an equal degree, and 
that  the negligence of both the defendant and the plaintiff contributed 
to the injury in an  equal degree, the jury may reduce the damages one- 
half. Or, if it  ~ h o u l d  be found that  the employee was guilty of morc 
negligence than the employer, then the damages should be dimini~he(1 
more than one-half. Or, if it  should be found that the employee i~ 
guilty of leqs negligence than the employer, then the damages should not 
be reduced as much as one-half. I n  other words, the amount which the 
plaintiff may recover if the plaintiff has been guilty of negligence, ir to 
bear the same ratio or proportion to the full amount of damages sni- 
tained as the negligence attributable to the defendant bears to the corn- 
billed negligence of the defendant and the plaintiff." 

The following issues were submitted to the jury and answered as 
indicated : 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the conlplaint 2 h s r v e r  : 'Yes.' 

" 2 .  Did the plaintiff by his own negligence contribute to his injnrg. 
as alleged in the answer? -1nswer : 'Yes.' 

"3. Did the plaintiff assume the risk of his injury, as alleged in the 
answer ? Answer : 'NO.' 

"4. XThat amount of damages, if any, is the plaintiff entitled to 
wcover ? Answer : '8,500.' " 

From the judgment rendered upon the verdict, both plaintiff and 
defendant appealed, aqsigning error. 

Elledqe & W e l l s  for ~ l n i n f i f f .  
It'omblc, C u r l y l ~ ,  -1Iarfin (e. Sondr idgc  for  d c f ~ n d n n f .  
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SEAWELL, J. For  an  orderly consideration of the case, we may ar ray  
the contentions of the parties on the two appeals substantially as follows : 

Upon the facts as they appear, the defendant company contends tha t  
its demurrer to the eridence and motion for judgment as of nonsuit 
should have been allowed for a number of reasons. I n  the first place, 
it is contended that the evidence discloses no negligence on the part of 
defendant, since, as contended, safety rule S o .  103 (see s u p r a ) ,  upon 
which it is conceived plaintiff's case must wholly rest, does not apply to 
an  employee such as plaintiff or to a movement of cars such as caused 
his in jury;  but, nevertheless, if it  was meant so tl2 apply, it  had been 
abrogated by custom to plaintiff's knowledge. And that  a t  any rate, the 
plaintiff assumed the risk resulting in his in jury  and that  his action 
should have been dismissed on that  ground. Pertinent to these conten- - 
tions, the plaintiff advances a number of reasons why the defendant 
should be held for negligence. Amongst them are the violation of the 
rules--especially No. 103-established by the company for the safety 
of its employees; the failure of the engineer of the 4 o'clock crew to 
blow a warning signal when shoving a thir ty car train into the ya rd ;  
the failure of the 3 o'clock crew, especially the mgineer, to give an 
emergency signal when he saw that  the trains were approaching each 
other and when plaintiff's position of pwil was discorered. 

PLAISTIFF'S -IPPEAL. 
The power of the court to declare the conduct of the plaintiff contribu- 

torily negligent as a matter of law when only that  inference can be drawn 
from the evidence by reasonable minds has long be211 recognized by the 
courts of this State. S e a l  7'. R. R., 126 N. C., 634, 36 S. E., 117;  H a y e s  
I > .  I I ' e ~ f e r n  l 'n ion  Telegrcrph Vo., 211 N .  C., 192, 193, 189 S. E., 499; 
G o d w i n  v. R. R., 220 K. C., 281. The rule is genc~al ly  preralent (,re 
38 Am. Jur. ,  p. 1054, note 15) ,  and we see nothing in the procedure 
offensive to a trial under the Federal Act. 

Negligence is a mixed question of law and fact. 1-ichols 1 . .  F i b r e  C'o., 
190 N .  C., 1, 128 S. E., 471 ; ' l ' r u s t r f~ s  of E l o n  C'ollcyc~ I > .  RanX iug ('o., 182 
N.  C., 298, 109 S. E., 6 ;  .Tones 1.. rZmerican Il'nrehozlse Po., 135 3. C., 
546, 51 S. E., 106. When the question is resolved 1)y elimination of the 
element of fact, it  becomes one of law. The factual element can be 
tl13termined by admission, a finding by the jury, or application of the 
single inference test to the evidence, taken in the light most favorable to 
the plaintiff. R e e ~ ~ e s  1 % .  S t a l e y ,  220 N .  C., 573; L u ' f r e l l  v. M i n e r a l  Co.,  
220 S. C., 782. 

The common lav rule obtains in the state jurisdiction with respect to 
ac.tions brought and tried under state laws, and in such an  action the 
proximate contributory negligence of the plaintiff, however small the 
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contribution, will bar recovery, and justify the withdrawal of the case 
from the jury under the single inference rule when the evidence warrants 
it. The Federal Employer's Liability Act expressly departs from the 
common law rule and introduces a somewhat modified doctrine of com- 
parative negligence under which contributory negligence is not a bar to 
recovery, but is taken into account on the qtranfum of damages. But 
it is still competent for the court, with clue and proper consideration of 
the phases of the evidence bearing upon the point, to instruct the jury 
that  if they find by the preponderance of the evidence the facts to be as 
the evidence tends to show, the conduct of the plaintiff would constitute 
contributory negligence and they should answer the pertinent issue 
accordingly. This is no more than a compliance with the duty of the 
court to apply the law to the evidence. The formula employed, if not 
offensive in other particulars, is not important. This exception of 
plaintiff cannot be sustained. 

Plaintiff excepts to  the instruction that  the jury should take into con- 
sideration the contributory negligence of the plaintiff, if he should be 
found to be negligent, on the issue of damages, and diminish the award 
in  proportion to the amount of negligence attributable to plaintiff. We 
assume that  plaintiff excepted to this instruction in order to protect his 
position under the exception just considered. At any rate, the instruc- 
tion given to the jury correctly applies the law under the Federal statute 
and in accordance with authoritative decisions. Raines v. R. R., 169 
N.  C., 186, 85 S. E., 294; St. Louis & S.  F.  R. Po. 1'. Brown, 241 U. S., 
223, 60 L. Ed., 936, Annotation 12 A. I,. R., 705; Moore I ! .  R. R., 185 
N. C., 189, 116 5. E., 409; Moore 1 % .  Iron Works, 183 N. C., 438, 111 
S. E., 776; Davis 7'. R. R., 175 N .  C., 648, 96 S. E., 41 ; IIorton v. R. R., 
157 N .  C., 146, 72 S. E., 958; Sorfolk d? e f c .  R. Co. I > .  Enrnesf, 220 
U .  S., 114, 122, 57 L. Ed., 1096. 

I n  addition to his other designations of negligence, the plaintiff points 
out that if Rule 103 had been obeerved, and a brakeman posted in a 
conspicuous position on the lead car, plaintiff's injury could have been 
obviated by a mere call from the brakeman-certainly by proper warning 
or signal either to the plaintiff or others engaged in operating the train. 

Numerous experienced railroad men, amongst them a number of the 
defendant's employees, who had served for periods of time up to 20 years 
or more, during which the rule had remained unchanged, testified that 
according to common usage and understanding of railroad men, the rule 
applied to movements of cars such as that  from which the plaintiff 
received his injury. Also it may be inferred from the evidence that  the 
operation of this train was one continuous extended movement from the 
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lower yard into and within the Salem yard by which the train of thir ty 
cars was pushed into the Salem yard and into a track designated by 
Yardmaster Samuel; and that  the string of cars was to be left there to  
be broken u p  by switching morements by another crew. There is no 
contradiction to the testimony that  the duties of the 4 o'clock crew, which 
bandled the "cut" from the lower yard, ended when the cars were so 
placed, and that  the train was then turned over to another crew. 

We think the rule upon its face is addressed to dangers and to the 
prevention of injuries in an  area of operation into which the public 
generally had little cause to intrude, but in which the employees are 
peculiarly liable to injury if the proper precautions are not taken. Cer- 
tainly, the public has nothing to do with the movement of cars in a 
freight yard, whether an  "extended movement" or a "switching move- 
ment." We are of the opinion that  the rule properly applies to em- 
ployees of the company whose safety may be imperiled by its non- 
observance, and that  the plaiutiff was within its intlwded protection. 

There is some confusion in the testimony with regard to the extent to 
which the rule was observed or whether it had been abrogated by custom. 
The evidence, however, does not justify the conclusion as a matter of law 
that  the rule had been abrogated bv custom as to this narticular move- - 
merit of the train, and to the knowledge of plaintiff, and this question 
was properly left to the jury. We think upon thr  whole record, there is 
ample evidence from which the negligence of the defendant might be 
inferred. 

W e  turn  to defendant's contention that  whatemr negligence there was 
was covered by assumption of the risk. Howerer, with reference to the 
rule we have been discussing, it is to be noted that  defendant seems to 
concede that  an employee does not ordinarily assume the risk of the 
violation by a fellow employee of a rule designed for his protection. 
W e  discuss briefly the question raised as to how fa r  the doctrine of 
assumption of risk applies to the ntgligence of a fellow employee. 
Frankly, we think the fact that the injury arose froin the negligence of a 
fellow servant, if it did so arise, has little to do with the application of 
the doctrine of assumption of risk as the law exiqted before the 1939 
amendment below noted. Nrgligence of a fellow employee did not bar 
assumption of risk, but it did not aid it. The applicable principle is 
made clear in R e d  1 . .  Director G'rncrol of R a i l r ~ a ~ l s ,  258 U. S., 92, 66 
L. Ed., 480, in which the court interprets Seahotrrd A.  L. R. Co. v. 
Ilorton, inf ra ,  and applirq the rule as vlarified : 

"Senboard Air  Line R. Co. 2.. Horton-often foll~med-ruled that  the 
Federal Employerq7 Liability Act did not aholly abolish the defense of 
assumption of risk as recognized and applied a t  common law. But  the 
opinion distinctly states that  the first section 'has the effect of abolishing 
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in  this class of cases the common-law rule that exempted the emplo-cr 
from responsibility for the negligence of a fellow employee of the plain- 
tiff.' The Second Employers' Liability Cases ( X o n d o u  v. S e w  YorX,. 
S. H . &  H .  R. C'o.),223 r. S., 1 , 4 9 ,  5 6 L .  Ed., 327, 345, 38 L. R. -1. 
(X. S.) ,  44, 32 Sup. Ct. Rep. 169, 1 X, C. C. -1. 875, declared that  'the 
rule of negligence of one employee, resulting in in jury  to another, w a q  

not to be attributed to their common employer, is displaced by a rule 
imposing upon the employer responsibility for such an  injury, as was 
done a t  common law when the iiljured person mas not an  employee.' 
And in Chicago, R. I. & P. R. Co. I * .  IT'ard, 252 U .  S., 18, 64 L. Ed., 
430, 40 Sup. Ct. Rep. 275, we said:  'The Federal Employers' Liability 
Act places a co-employee's negligence, when i t  is the ground of the action, 
i n  the same relation as that of the employer upon the matter of assump- 
tion of risk.' See S e w  Fork C. & H .  R. R. Co. zy. Carr,  238 U. S., 260, 
59 L. Ed., 1298, 35 Sup. Ct. Rep. 780, 9 N. C. C. A. 1 ;  Chesapeake & 
0. R. Co. v. Dedf l ey ,  241 LT. S., 310, 313, 60 L. Ed., 1016, 1019, 36 
Sup. Ct. Rep. 564." 

The theory upon which the Act is hcltl to modify the common law rule 
that exempted the employer from responsibility for the negligence of a 
fellow employee of the plaintiff is explained as follows : "To hold other- 
wise would conflict with the declaration of Congress that  every conmoil 
carrier by railroad, while engaging in interstate commerce, shall be liable 
to the personal representative of any employee killed while employed 
therein, when death results from the negligence of any of the officers, 
agents, or employees of such carriers." 

Plaintiff was injured 7 July,  1939. About a month later-on 11 
August, 1939-the Act was amended by expressly providing that an 
employee within its terms was not to be deemed to have assumed the risk 
of injury by the negligence of officers, agents or employees of his em- 
ployer, thus abrogating the doctrine of assumption of risk as applied 
to a fellow servant; but the plaintiff is a t  least entitled to the incidence 
of the law upon his case as commonly understood and interpreted at the 
time of his injury. -1s the law then stood, the defense of assumption of 
risk was available in an action involving negligence of a fellow servant, 
except as excluded expressly in the Act, assuming that  the facts were 
sufficient to establish assumption of risk under the recognized rules per- 
taining to that  doctrine. ,lloore c. C h ~ s a p e a k e  & 0. R. Co., 291 U. S., 
205, 78 L. Ed., 755; Chicago G. W. R. Co. c. Sclzendel, 267 U.  S., 287, 
69 L. Ed., 614; Great S o r t h e r n  R. Co. L?. Donnldson, 246 U.  S., 121, 62 
I,. Ed., 616; Seaboard A i r  Line R. Co. 1 ' .  Horton,  239 U. S., 595, 60 
L. Ed., 458. 

I n  all these cases, the rule has been kept within the cardinal principle 
which limits the extent of the employee's undertaking under his contract 
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of employment;-that is, that he assumes only the crdinary risks of the 
employment, or those which are a t  the time obvious or known and appre- 
ciated. 

This principle is aptly expressed in  Cobia r .  R. R., 188 N. C., 487, 
491: "By the common law, the employee assumes the risks normally 
incident to the occupation in which he voluntarily engages; other and 
extraordinary risks and those due to the employer's negligence, he does 
not assume until made aware of them, or until they become so obvious 
and immediately dangerous that  an  ordinarily prudent man would 
observe and appreciate them." 

I n  this case (Cob ia  zq. R. R., s u p r a ) ,  there is an enlightening discus- 
sion of this whole subject, and C'hesapeolie &. O h i o  .Ry. 21. D e A t l e y ,  241 
U. S., 311, 60 L. Ed., 1016, where the principle is applied under the 
Employer's Liability Act, is quoted with approval: "An employee is not 
bound to exercise care to discover extraordinary d ~ n g e r s  arising from 
the negligence of the employer or of those for whose conduct the employer 
is responsible, but may assume that  the employer or his agents have 
exercised proper care with respect to his safety until notified to the con- 
trary, unless the want of care and the danger are so obvious that  an 
ordinarily careful person, under the circumstances, would observe and 
appreciate them." Seabonrd A i r l ine  R a i l ~ o n y  c. h'oenecke, d d m r . ,  239 
U. S., 352, 60 1;. Ed., 324; Rtrilroad I>. X a n y a n ,  278 F., 85. 

In C o ~ * i n g t o n  v. R. R. ( S .  C . ) ,  155 S. E., 438, the following definition 
of ordinary risk was quoted with approval from 39 C. J., 704, 705: 
"Risks and perils ordinarily incident to the employn~ent are such as are 
to be expected from the particular character of the service in which the 
employee is engaged, and have generally been defined as those which 
remain after the master, or one rightly exercising the authority of the 
master, has exercised due care to prel-ent or aroid . . . which cannot be 
obviated or avoided by the exercise of due care on the part of the mas- 
ter." Reed  v. Direc for  General,  supra;  Rai lroad 1 . .  l't'ard, 252 U. s., 18, 
64 L. Ed., 430; Railroad v. D e A t l e y ,  supra.  

This agrees with the observation of the Court in H a m i l t o n  I.. R. R . ,  
200 N.  C., 543, 158 S. E., 7 5 :  "The serrant does not assume extraordi- 
nary  and unusual risks of the employment, and lie does not assume the 
risks which would not hare  existed if the employer had fulfilled his 
contractual duty." 

Fur ther  quoting from C'ohic-L 1..  R. R., hlrpru:  "The negligence of 
fellow-servants is withdrawn from the class of a s sumd risks in cases of 
unusual and instant negligence, and under circurnstarlccs which afforded 
the injured employee no opportunity to know of the conditions or appre- 
ciate the attendant dangers. This doctrine of assumption of risk is b a ~ e d  
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upon knowledge or a fa i r  and reasonable opportunity to know, and 
usually this knowledge and opportunity must 'come in time to be of 
use.' " 

I n  Button v. R. R., 212 X. C., 256, 193 S. E., 675, we find: "Xssump- 
tion of risk is founded upon knowledge of the employee, either actual or 
constructive, of the risks or hazards to be encountered in the performance 
of his duty, and his consent to take the chance of injury therefrom. It 
is based upon the contract of employment and is distinguished from con- 
tributory negligence, which is solely a matter of coi~duct." 

Authoritative decisions under the act make it clear, we think, that  the 
employee does not assume the risk of unusual or extraordinary negligence 
or egligence presenting an unpredictable emergency, or one where the 
danger involved is not obvious or not known and appreciated. 

Since i t  is apparent that not all negligent acts of a fellow servant come 
within the category of assumed risk, we think it would be taking a some- 
what complacent view of the law to hold that the violation of a rule 
which is intended for the safety of employees, and obviously necessary 
or highly important in that respect, might be classed as ordinary negli- 
gence, or that the manner of its happening, as pictured in the evidence, 
is consistent with the theory of assumption of risk as defined or explained 
in the cited cases. 

We are of the opinion that  the court below took the proper course in 
submitting the evidence to the jury, with appropriate instructions, and 
defendant's motion was properly orerruled. 

We find no error on either appeal. 
On plaintiff's appeal, 
S o  error. 
On defendant's appeal, 
No error. 

BERTHA LOVE SIMJIS AND HCSBAND, JAJIES SIJIJIS, v. CIAIFTON SAJIP- 
SOX A N D  WIFE, BERT DIAL SARIPSOS, ROSCOE SAMPSON AND WIFE, 
PATTIE SAJIPSON; EMMA SAMPSON CLARK ASD HUSBAND, BUD 
CLARK; MARY SAJIPSON BREWER A N D  HcssaNn, JAMES BREWER; 
EULA MAE CHAT'IS A N D  HUSBAND, GOLDOK CIlilTTIS; FODIE BELL 
A N D  HUSBASD. CHARLIE BELL; JOHN SMITH AND WIFE, MRS. JOHN 
SMITH; ROB FREKCH AND WIFE, ROSA FREKCH; JOE FRENCH 
ASD WIFE, LAURA FRENCH; DAX HALLOWAT, IXCOJIPETEPTT: EL) 
FRENCH, SISGLE ; BESSIE PITTXAN AND HCSBAND, JIM PITTJIAN : 
CHARLES FRESCH A N D  J\'IFE, ---- FREKCH ; JETTIE FRENCH 
A X D  HUSBASD, - FRENCH: LEE FRENCH AND WIFE, ROBIE 
FRENCH; BRADY FRENCH ; JIARGARET FRESCH PRATT A N D  HUB- 
BAKD, BOB PRATT; E. JI. SMITH . ~ X D  WIFE, SABRA J. SJfITH; 
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NELSOS SJ I ITI I  AXI)  WIFE, MRS. S E L S O S  $ I I I T I I :  J O S E P H I N E  
SMITH,  WIDOW; MILES A. SMITH A N D  WIFE, ADDIE  SMITH ; JAMES 
Ii. SJ I ITI I  ; AIRS. JAJ IES  B. SNIT11 ; ROWLAXI) SXIITII A N D  WIFE, 
JIRS. ROWLA911 S M I T H :  MART C. S J l I T H  A N D  111-SBAXD, E D  S M I T H ;  
SALLIE J. CHAVIS AND HUSBAND, RIOIlDIE CHAT-IS: LULA JVILKINS 
A N D  HUSBANI~.  GOVERNOR W I L K I X S ;  BGATH.1 THOMAS ASD HUS- 
BAND, CUR THOMAS; J E S S I E  BELLE BIATSOR A X D  Hr r s~aNn ,  DOYLE 
XIATNOR ; FRANK SJIITIZ an-D WII~~E,  EBIJIA J . i S E  S J I I T H  ; ELIZA 
SMITH.  SINGLE: JAMES W. SJIITII  A ~ D  WIFE, LEILA S J I I T I I ;  ROBERT 
SMITH q m  WIFE, MRS. ROBERT SAIITII;  W I S Y I E  F .  CARTER A N D  

HUSBAND, NATHAN CARTER : MART E.  CAR'J'ER. WIDOW ; MART 
ELIZA SJ I ITH,  INFAKT : VALVIS COOLIDGE S?dITH. IXFANT ; BER-  
NICE SJ I ITH,  INFANT: LOTTIE  S U I T H  B E L L ;  W. B. ROWENS;  
I iUFUS B O W E S S  A N D  WIFE. IJEAIIIIIE BOWENS:  FANNIE REVELS 
A ~ I )  I I T ~ B A N D ,  CAIISOS IIETTEIIS : IZOSASSA H.\JIJIONDS A N I )  HUS- 
s m n .  PAXTON HAB1JIOSI)S : J. C. (CANT)  SJ I ITH .is11 WIFE, SALLIE 
SSIITH ; ALFRED S N I T H  AXD WIFE, MRS. A1,FRED SMITH ; P E N N I E  
HOLJIES ANT) HUSBAXD. I R A  HOLRIES; SAXI)!; SXIITH A N D  WIFE, 
W E S S I E  S J I I T H  ; MART B E L L E  SMITH,  W ~ o o w  ; CIIARLES SMITH ; 
MARGARET SNIT11 ; AIURIETTE S J I I T H  : H E S K Y  SMITH ; HORACE 
SMITH ; WHEATTY SJ I ITH ; CHESTER SMITH A X D  WIFE, MRS. 
CHESTER SBIITH ; MART McLEAN A N D  IIUSRAND. ARTHUR McLEAX ; 
EVA JIATSOR,  W ~ n o w  ; WALTER S I I I T H  an.n WIFE. CARRIE  S M I T H ;  
L E E  SMITH AND WIFE. LI1,LIE S M I T H ;  SADIE !JcKAY A N D  IIUSBAND, 
GASTOS J I r K A T ;  J IATTIE  BELLE TABROS A A I J  IIr-SBASD, I IENRT 
TABRON : ALONZO CARTER, WIDOWER : \TILT, CARTER, WIDOWER ; 
SUSIE  CARTER 1,OCKLIILiR A K D  HLSBASI,,  ---- LOCK1,EhII ; 
R U T H  CARTER ; WILTON C'ARTER : DAVID CARTER AXD WIFE, 
E F F I E  CARTER ; J O I I S  POXE ; 1)OXSIE Lot' P O S E  ; MINNIE E. 
CARTER, WIDOW; NATHAX CARTER ASD WIFE. W I N N I E  F. CARTER;  
('OLDON A. CARTER A K D  WIFE. THELMA CAIITIJR: WINSTON CAR- 
T E R  Axn WIFE, B E S S I E  CARTER:  PREXTICIC CARTER, SINGLE; 
L E S S O S  CARTER, SINGLE; COIIRIE CHATIS . i sn  HUSBAND. W I L L  
CI-IAVIS; CALLIE SMITH a m  HUSBAXD. RO\TrLASD S M I T H ;  NO- 
V E I L h  RAVELS, WIDOW: B E S S I E  BRICWJSGTOS a s n  I I u s s ~ u n ,  
JAJ IES  BIIEWISGTOX : JIINERT'A CARTEII. \VII)O\V ; LOCK CARTER 
A N D  WIFE, LOUISA CARTER:  L E S A  CARTER I I U S T  A N D  I~USBAND,  
Q C I N S I E  H U S T :  F O D I E  BE1,L GII.\HAM A X I )  HTSBAXD, B E T H E L  
GRAHAM ; H A T T I E  SABIPSOX BELL ASD HL-SBAYI~. CIIARLES BEIJ ,  ; 
AKD A y Y  A X D  ALL OTHER HEIRS AT IAAW OF NELS(1S SMITH AND WIFE, 
1I:LIZ.k SJ I ITH,  LATE OF ROBESOS COUSTT,  S. I-.. A N D  AXY A X D  ALL 
OTIILR ~'ERSONS ~ V H O  ~ I A Y  CLAIM OR HAVE A N  I s ~ E R E ~ ~ '  IR A S D  TO THE 
I,ASDS OF SELSON SJIITH.  

(Fi led  5 .111ne, 1942.) 

1. J u d g m e n t s  9 22g- 
I t  is  not required tha t  morants  show rscncal)le llrglect in order to he 

entitled to  set  aside a jndgnimt on the  gronntl of i lwgnlar i ty ,  C. S., 600, 
not being applicable. 

2. J u d g m e n t s  #a 17b, 22g- 
Where answer is not filed the  relief to which peti ' ionrrf  a r e  entitled i s  

limited to t ha t  clemnndetl in and sllpportctl by nllcg:ltionc of the  petition. 
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and respondents can be concluded thereby only to this extent, and when 
the judgment grants relief in excess thereof it  is irregular and respondents 
are entitled to have i t  set aside. C. S., 606. 

3. Same: Partition § +Decree of sale for partition held to grant relief 
in excess of that demanded and was irregular as to respondents who 
failed to Ale answer. 

The petition in this partition proceeding alleged that the petitioners arid 
respondents, some eighty-five in number, are  tenants in common as  heirs 
a t  law of the original owners of the land who died intestate. Some of 
respondents did not file answer. Judgment was entered to the effect that 
only a few of the parties had any interest in the land and that other 
parties, including respondents who failed to answer, had no interest 
therein. Held: The judgment was irregular and may be set aside upon 
motion aptly made by respondents who failed to answer, tlie interest of 
such respondents as  set out in tlie petition being a sufficient showing of a 
meritorious defense. 

4. Same--Motion to set aside verdict is not necessary to attack of judg- 
ment for irregularity when it is apparent that verdict was reached by 
consent of parties who filed pleadings and was not found by the jury. 

The petition in this partition proceeding alleged that the original owners 
of the land died intestate leaving seven children, and that the parties, 
petitioners and respondents, some eighty-fire in number, were tenants in 
common as  heirs a t  law. Some of respondents did not file answer. Two 
respondents filed answer alleging that the original owners had only two 
children and that these respondents are entitled to a oHe-half interest as 
heirs a t  law of one of them (although the petition alleged other descend- 
ants of the ancestor under whom these respondents claim), and that they 
and the heirs of the other child of the original owners had been in adverse 
possession of the locus i r l  quo for more than twenty years. Judgment was 
entered that each of the answering respondents was entitled to a one-fifth 
interest, that the heirs of the other child named by the answering respond- 
ents were entitled to a two-fifths interest, and that the heirs of a third 
child, narned in the petition, were entitled to a one-fifth interest. No 
evidence was offered for the consideration of the jury. Held: I t  is appar- 
ent that the verdict was reached pnrsnant to the consent of the parties 
and that the jury was directed to answer the issues, and therefore, upon 
motion of the respondents who failed to answer to have the judgment set 
aside for irregularity, the contention that rime there was no motion to 
set aside the verdict, the verdict would stand although the judgment 
should be set aside, and that the jntlgment wonld have to be re-entered in 
accordnnce with the rertlict, is nntenable. 

5. Judgments 8 !22g- 
A judgment will not be set nsitlr for nierr irrrgnlnrity, but respondents 

must show a meritorious defense. 

6. Infants 8 14: Insane Persons § 1.5- 

Where a guardian ad  l i t em for infants and incompetents is appointed 
on the day of trial, and such guardian accepts service and copies of the 
pleadings, and files his answer the same day, the judgment is irregular 
itnd may be declared void or set asidr. C .  S.. 4.71, 557. 
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7.  Judgments # a: Partition 9 & 

I n  an action to set aside a decree of sale for partition for irregularity 
the purchaser nt the sale is a necessary party. 

8. Same: Judicial Sales # 7- 
A11 attorney of record in tliih proceeding to sell lands for partition pur- 

chased the property a t  the sale. Thereafter certain of respondents moved 
to set aside the decree of sale on the ground of in-egnlaritr. H e l d :  Th? 
attorney of record cannot mai~~t : i i~ i  t l~a t  lie is an innocent pnrchast~r for 
value. 

APPEAL by respondents, E. 31. Smith, Nelson Smith, rf nl., from 
M'illiams, ,J., a t  October Term, 1941, of R o s ~ s o ~ .  

1. This is a special proceedings instituted before the clerk of the 
Superior Court of Robeson C'ounty, on 19 &Ipril, 1940, for a partition 
for  sale of certain lands. 

2. The  petitioners allege that  about the year 1884 Selson Smith and 
wife, Eliza Smith, died intestate in Robeson County, seized and possessed 
a t  the time of their death of a tract of 1:ind near the town of Lumberton, 
N. C., containing ten acres, more or less, said land being described by 
metes and bounds in the petition. The said Se l s 'm  Smith and wife, 
Eliza Smith, left them surviving as their sole heirs at law, seven children, 
all of whom are now dead, and who left then1 surv~ving the petitioners 
and respondents to this proceedings. 

3. The petitioners, who claim with certain of the respondents under 
one of the seven children of Nelson Sniith and wife, Eliza Smith, a 
one-serenth undivided interest in the lantis described , n  the petition, matlr 
all persons interested parties respondel~t, setting forth in the petition 
and amended petition the respective interests of each, anti caused them 
to he served with process, e i t h c ~  personally or by put~lication. 

4. The petitioners allege that  Mary Smith, one of the :even children 
of Nclson Smith and wife, Eliza Smith, died many years ago and left 
surviving her as her only heir a t  law, John  Smith ;  that John Smith 
left the State of North Carolina many years ago and his whereabouts 
is unknown. 

5. Sadie McKay and her husband, J .  S. McKay, and Eva  Maynor 
f i l d  an ansu7er 14 May, 1940, and admitted all the material allegations 
in  the petition, and further alleged that  John Smith, the alleged son of 
Mary Sniith, is dead or is hp law presumed to be dead, and died intestate 
ailti without issue, and that the interest of theqe respondents in the lands 
described in the petition is therefore increased, as they inherit through 
him their proportion of his interest. 

6. Walter Smith filed an  answer, 13 July,  1940, identical in every 
respect to the answer filed by Sadie McKay c t  (11. 
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7. On 7 May, 1940, Mary McLean and her husband filed an answer 
and admitted all the material allegations of the petition and alleged that  
they are of the opinion that  John Smith, the alleged son of Mary Smith, 
is by law presumed to be dead, without issue; and, if that  be true, that 
the interest of these respondents would be a one-thirtieth interest instead 
of a one-thirty-sixth interest. (The  petition alleges Mary McLean is 
entitled to a one-forty-second interest i n  said lands.) 

8. All the above answering respondents claim an  interest in the lands 
described in the petition as heirs of Bill Smith, son of Nelson Smith 
and wife, Eliza Smith. 

9. David Carter and Winston Carter filed an amended answer to the 
amended petition on 15 June,  1940. The amended petition, in para- 
graph 2, alleges that  all the parties to this proceedings (approximately 
eighty-five in number), are tenants in common, are owners and in posses- 
sion of the lands described in paragraph 1 of the petition. These rc- 
spondents answer paragraph 2, as follows: "2. Answering article two of 
the petition, these answering defendants admit that  Bertha Love Simms, 
and these answering defendants, together with Rob French, Joe French, 
E d  French, Bessie Pit tman, Charles French, Lee French, and Grady 
French, are tenants in common, and are in possession of the lands set out 
and described in article one of the petition, and are the owners in fee 
simple thereof, and except as herein admitted, these answering defendants 
have no knowledge, information or belief as to the other matters and 
interests set out in article two in the petition, and, therefore, deny the 
same." Paragraph 5 of the amended petition is as follows: "That 
Nelson Smith and wife, Eliza Smith, died intestate during the year 1884 
and left surviving them, as sole heirs a t  law, the following: Patt ie  
Sampson; Mary Smith ;  Frances Smith French; James Smi th ;  Hardy 
Smith ;  Bill Smith and Carolina Carter." ,111 other answering respond- 
ents admit the allegations contained in paragraph 5 of the amended 
petition, but these respondents answer i t  as follows : "Answering article 
five of the petition, these answering defendants admit that  Nelson Smith 
and wife, Eliza Smith, are dead, and left surviving them as their heirs 
a t  law, Frances Smith French and Carolina Carter, and that these 
answering defendants are lineal descendants of the said Carolina Carter, 
who was before her marriage Carolina Smith, and Frances Smith 
French, who was before her marriage Frances Smith, who is dead, and 
left surviving as her sole heirs at law, Rob French, Joe French, E d  
French, Bessie Pit tman, Bertha L. Simms, Charles French, Lee French, 
and Grady French, and, therefore, these answering defendants, together 
with the lineal descendants of Frances Smith French, are tenants in 
common and are in possession of and are the olvners in fee simple of the 
lands set out and described in article one of the petition; and except as 
herein admitted, paragraph five is denied." 
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These respondents further allege: " ( a )  Bertha Lore Sinims, Rob 
French, Joe  French, E d  French, Bessie I'ittman, Charles French, Lee 
French, and Grady French, as a class, are the ownels in fee siiriple of an 
undivided one-half interest i n  said lands. ( b )  That  these answering 
defendants, David Carter and Winston Carter, as they are advised, 
informed and believe and so allege, arc3 the oxvl-nere in fee simple, as a 
class, of an  undivided one-half interest in said l,mds, and except as 
lierein admitted, these answering defendants say that  they have no k i l o ~ l -  
edge, information or belief as to the truth of the matters a i d  thing? 
set out in article ten of the petition, other than herein admitted both in 
paragraph two and in this paragraph, and, therefore, deny tlie same." 

10. I t  appears from the record that  the moving rei;pondeiits, the aypel- 
lants herein, some 65 in number, whose interest, as they cpntend, was 
properly set forth in petitioners' pleadings, filed no answer or answers 
in this cause, being advised, some by the clerk of the court, some by the 
attorney for the petitioners, and some by another attorney, that such was 
unnecessary if the interest of each was properly set forth in the petition, 
and that  i11 due time each would receire his or her distributive share in 
the same. S o  attorney was employed to represent these appellants until 
after the entry of the judgment which they seek to have set aside. 

11. 011 1 2  December, 1940, the attorney for the pel itioners made appli- 
cation to his Honor, J. Pau l  Frizzelle, then holding the December Ciri l  
Term of Superior Court for Robeson County, to appoint a guardian 
no' lifem to represent and protect the interest of five, named respondents 
who were minors and Dan  Halloway, iiicon~petcnt, :~nd all other minors 
or incompetents, claimants, known or unknowii, born or unborn, in and 
to the premises described in the petition. alleging all of them to be with- 
out general or testamentary guardian, and further alleging that said 
parties had been duly served with summoils in this proceedings. *I 
guardian n d  l i tem was appointed for said parties, who accepted the 
appointment, accepted service of summons, copy of the pctitioii and the 
amended petition, and filed his answer the same day the application was 
made for his appointment. 

12. On 12 December, 1940, the case was tried in the Superior Court 
of Robesoli County. Issues wire submitted to a i d  answered by the jury 
as follows : 

"1. What  interest does the defendant. respondent, D a ~ e  ('aster liavr 
in and to the lands described in the petition? -1nsnw:  'A1ii undivided 
one-fifth interest.' 

"2. What interest does the defendant, respondent, Winston Carter 
have in and to tlie lands described in t h ~  petition 1 - Insner :  ',Ill undi- 
vided one-fifth interest.' 
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"3. What interest do the heirs of Bill Smith, as named in paragraph 6, 
Section F. of the petition, have in the lands described in the petition! 
,Sns\!er : 'An undivided one-fifth interest.' 

"4. What interest do the heirs of Frances Smith French have in the 
lands described in the petition? Answer: 'A\n undivided two-fifths 
interest.' 

"5. What interest do the other parties to the proceedings have in the 
lands described in the petition? Answer: 'None."' 

Judgment was entered in accordance with the verdict. The court 
found as a fact that  an  actual partition of the lands described in the 
petition could not be made without injury to the petitioners and respond- 
ents, and further found as a fact that  it would be more advantageous to 
sell said land and appointed a commissioner to sell same a t  public auc- 
tion, for cash, a t  the courthouse door of Robeson County, on 20 January ,  
1941, after advertising said lands as provided in the judgment. 

13. On 14 December, 1940, W. S. Britt,  attorney of record for David 
Carter and Winston Carter, purchased the interests of the said David 
and Winston Carter and received a deed therefor. Thereafter, pursuant 
to the order of court, the commissioner sold the land described in the 
amended petition on 20 January ,  1941, when and where W. S. Brit t  
became the last and highest bidder in the sum of $4,000.00. 

14. Upon verified motion of appellantq, his Honor, Q. K. Nimocks, 
Jr . ,  Judge presiding, a t  chambers in the courthouse, Lumberton, X. C., 
on 27 January,  1941, signed an  order directing the appellant, ITT. Osbome 
Lee, commissioner, and W. S. Britt,  to show cause why the judgment 
heretofore entered in this cause should not be set aside. Order was 
returnable on 6 February, 1941, before the Judge presiding over the term 
of Superior Court for Robeson County beginning 3 February, 1941. 

The hearing on said order to show c,ause was continued from time to 
time until the October Term, 1041, of the Superior Court of Rohehon 
 count^. IT. S. Britt,  on 5 March, 1941, xilade a special appearance and 
mol-ed to disn~iss the motion filed in this cauie to cet aiide tlie judgmelit 
against him, for the reason that  he is not a party to the proceedings, and 
for the further reason that he is an innocent purchaser for value, and 
acquired his i11tere.t pursuant to tlie terms of said judgment. 

Appellants moved to nlakc ITT.  S. Rritt a party to the proceeding>. 
This motion, and the motion to set aside the juclgnient rendered at the 
December ('ivil Term, 1940. were heard 1)y his Honor, Clawson I;. 
Williams, Judge holding courts in the Ninth Judicial District, October 
Term, 1941, of Kobesoll C'ounty. His  Honor adjutlgecl and decrec(1, in 
the diserction of the court, that both of said motions be drnitd and 
entered judgment accordingly; and, ratified arid c~onfirmed the former 
judgment and the proceedings pursuant thereto. 

13-21 
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From the foregoing judgment, the respondents appeal to the Supreme 
Court and assign error. 

It'. Osbortle Lee,  IT ' .  S.  R r i l f ,  and Xcl i ' innon d Srazrell f o r  p e t i t i o n ~ r s .  
appdlees .  

Leslie J .  H u ? i f l ~ y ,  J r . ,  u ~ r d  T'ctrsc'r, M i  In f y r e  d H w r y  for r~spontr 'ents ,  
appellants.  

DENNY, J. I f  the judgment entered in this proce-dings a t  the Decem- 
ber Civil Term, 1940, of the Superior Court of Robeson C'ounty, is 
irregular, the motion to set i t  aside should have been allowed. 

The appellees contend that  the appellants are re1;:ing solely for relief 
u1m1 the authority to set aside a judgnwnt under the provisions of C. S., 
section 600; and that an  application for relief thereunder iq addressed 
to the sound discretion of the trial judge. B o &  I > .  F o o f e ,  i 7  S. C., 131 ; 
S o r f o n  I < .  , l fcLnurin, 125 N. C., 185, 34 S. E., 269; 0 1 1 ~ 1 1  1'. Jones ,  195 
N .  C., 354, 142 S. E., 320. I t  is further contended that  the appellants 
were negligent in that  they failed to employ counsel, and that the courts 
will come to the aid of a party who has been made the victim of the neg- 
ligence of an attorney under contract; but not where the party failed to 
employ counsel and relied on the advice of court officials, attorneys of 
record in the case or other attorneys not employed by the party. We 
concede that  it is unsafe practice for parties to a legal proceedings in 
court to fail to employ competent couns~ l  to represent them. However, 
the facts as disclosed in this procceding~, in the record and briefs, make 
it unnecessary for tlle appellants to rely upon excusable neglect in order 
to obtain the relief sought. "Section 600 of the Consolidated Statutes. - 
relating to mistake, surprise and excusable neglect. has no application to 
an irregular judgment." I h f e r  1.. Hru7iso,l, 188 N .  C., iY9, 125 S. E., 
619; B r c f o n  11 .  D u n n ,  137 N .  C'., 559, 50 S. E., 289. 

111 the case of C ' a r f ~ r  1 % .  R o c r n f r r ~ ,  109 S. C., 29, 13  S. E., 716, the 
Court said:  "Judgments niay be void. irregular or erroneous. ,I void 
judgnient is one that has inertly semblallce, without some essential ele- 
ment or elements, as where tlle court purporting to render it has not 
jurisdiction. irregular judgment is one entercd contrary to the 
course of the court-contrary to the method of procedure and practice 
under it allowed by law in sorile material respect; as if the court gave 
judgn~ent without the intervention of a jury in a case where the party 
complaining was entitled to a jury trial and did not waive his right to 
the same. l'trss r .  Building .-lssn., 91 K. C., 55;  ,l~'cKee 1 . .  A n g e l ,  90 
N. C.. 60. -111 erroneous judgment is one rendere(1 contrary to law. 
The latter cannot be attacked collaterally a t  all, but it must remain and 
have effect until by appeal to a court of errors it s l a l l  be r e~e r sed  or 
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modified. An irregular judgment may ordinarily and generally be s ~ t  
aside by a motion for the purpose in the action." 

The appellees in the instant case contend that since the judgment 
followed the verdict and no motion has been made to set aside the rerdict, 
if the judgment is set aside the verdict will still stand and judgment 
would have to be re-entered in accordance with the jury's finding. They 
further contend that  the judgment recites the fact that  a verdict was " - 
rendered which negatives any contention that the judgment was by 
default. 

I t  seems to be the general rule that where no answer is filed the peti- 
tioner is limited to the relief demanded in the petition. But  if the 
respondent answers, the court may grant any relief which is consistent 
and embraced within the issues raised by the pleadings. Where, how- - 
ever, respondent does not answer, but makes default, the relief granted 
to petitioner cannot exceed that  which he has demanded and that  neces- 
sarily incident thereto. A judgment by default in violation of this rule 
is irregular and erroneous. 33 C. J., Judgments, sec. 89, p. 1146, arid 
again, in sec. 101, p. 1163 : "In amount, as in other respects, a judgment 
must conform to, and be supported by, the pleadings and the proof. A 
judgment without proof for more than the amount admitted to be due - - 
cannot stand, and a judgment for less than the proof warrants is erro- 
neous." 

The petitioner, where no answer is filed, is prohibited by statute and 
the decisions of this Court from obtaining relief in excess of that  de- 
manded in the petition. Consolidated Statutes of Kor th  Carolina, eec. 
606, provides: "The relief granted to the plaintiff, if there is no answer, 
cannot exceed that  demanded in his complaint; but in any other case the 
court may grant him any relief consistent with the case made by the 
complaint and embraced within the issue." 

When respondents do not answer, they are concluded by the decree 
only so f a r  as it is supported by the allegations in the petition, and if it  
gives relief in excess of or different from that which the petitioner is 
entitled to under the petition, it  may be set aside. hfcIatosh X. C. Prac. 
& Proc., 714; .Jones v. X i a l ,  82 N. C., 252;  Jtrnge 11. MncKnight, 137 
S. C., 285, 49 S. E., 474; Currie zl. ,?fining Co., 157 N. C., 209, 72 S. E., 
980; Lnnd B a n k  v. Davis, 215 N. C., 100, 1 S. E. (2d) ,  350. 
A judgment is irregular which is entered on a rerdict not bottomed on 

or supported by the pleadings. I n  this case no evidence was offered for 
the consideration of the jury. The verdict of the jury justifies but one 
conclusion. I t  is apparent that the answers to the issues were reached 
pursuant to the consent of those parties to be benefited thereby, rather 
than pursuant to proper allegations and supporting evidence. If this 
is not the fact, how then did the jury reach such a verdict? There are 
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approxiniately eighty-five parties to this proceedings. The petitioners 
and all the answering respondents, except David Carter and Winston 
Carter, allege or admit that  all the parties to this proceedings are tenants 
in conmon, are owners and in possession of the lands described in the 
pr.tition. David Carter arid Winston Carter allege in their answer that 
Nelson Smith and wife, Eliza Smith, are dead and left surviving them 
only two heirs, to wit, Franccs Smith French and ('arolina Smith Car- 
t e r ;  and that  the heirs of Frances Smith French are seized and possessed 
of a one-half interest in tlie aforesaid lands, and that David and Winston 
Carter  are seized and possessed of a one-half interest in said lands. 
These respondents further allege that  they and the heirs of Frances 
Smith French h a w  been in open, notorious. adwrse and continuous 
possession of the lands described in  the petition for more than twenty 
years, and plead the statute as a bar of any intcrest which the other 
respondents might have had in said lancis. 

The amended petition alleges that D a d  Carter is entitled to a one- 
one-hundred-and-fortieth interest in said lands, and Winston Carter and 
others, as a class, are entitled to a one-thirty-fifth interest in said lands. 
The rerdict of the jury is not suppor td  by a single allegation in the 
amended petition or in the answers filed by the answering respondents. 
Why were issues not submitted 011 the cross action tmtl the plea of title 
by adverse possession? Under the verdict of the jury, the heirs of 
Bill Smith are adjudged the owners of a one-fifth intcrest in said lands; 
whereas, in the answer of David and Winston Carter, i t  is alleged that  
Stxlson Smith and wife, Eliza Smith, left only two hqirs, to wit, Frances 
Smith French and Carolina Smith Carter. The amended petition sets 
forth with the same clarity the interests of the appellants herein, that  it  
does the interest of the appellees, and since all the allegations in the 
pleadings were completely ignored by the jury, and no eridence was 
offered a t  the trial of this cause, unquestionably the jury was directed to 
answer the issues as they appear i n  the record. 

'The pleadings disclose that  David Carter and Winston Carter are 
l imal  descendants of Carolina Smith Carter, who is dead, leaving many 
other heirs who arc partim to this procecdings. David and Winston 
Carter, under the rerdict liercin, are adjudged to be the owners of a one- 
fifth interest each in the lands in controrersg. A11 the other heirs of 
Carolina Sniith Carter arc excluded by the verdict f .om any interest in 
-aid lands. The pleadings further disclose Pat t ie  Sampson, James 
Smith and Hardy  Smith, children of Nelson Smith and wife, Eliza 
Smith, are dead, but each of them left h t h s  who are parties to this pro- 
ceedings. All the heirs of these three children of Nelson Sniith and 
wife, Elisa Smith, are also excluded by tlie verdict f imn any interest in 
qaid lands. 
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KO satisfactory explanation, other than that heretofore suggested, can 
be given for a verdict and judgment barring the appellants of their 
interest in the estate of Xelson Smith and wife, Eliza Smith. 

The judgment entered herein is irregular, but a judgment will not be 
set aside for irregularity alone. This Court said, in Duffer  z.. Brunson,  
s u p r a .  "But mere irregularity is not sufficient to warrant an  order 
setting aside the judgment. I t  is essential for the moving party to show 
not only that  he has acted with reasonable promptness, but that  he has a 
meritorious defense against the judgment. As suggested in Harr i s  z.. 
Bennet t ,  160 N.  C., 339, 347, Tnless  the Court can now see reasonably 
that defendants had a good defense that  would affect the judgment, why 
should i t  engage in  the vain work of setting the judgment aside?' II i l l  
v. H o f e l  Co., ante, 586; Gough z.. Bell ,  180 N. C., 268; Razols v. Ilenries, 
172 P\'. C., 216; Glisson r .  Glisson, 153 S. C., 185." The allegations in 
the verified motion upon the quantum of interest of the appellants in the 
lands in controversy, which allegations are supported by the facts alleged 
in the amended ~ e t i t i o n ,  are sufficient to show a meritorious defense. 

The appellants except to the irregular procedure incident to the ap- 
pointment and acts of the guardian ad l i fem.  The guardian ad l i tem 
was appointed the day the case was tried. H e  accepted service of sum- 
mons, copies of the pleadings, and filed his answer the same day. NO 
such haste is contemplated under the provisions of Consolidated Statutes 
of North Carolina, section 451. I n  the case of ,lfoore v. Gidney,  75 
N. C., 34, the Court said: '(When infant defendants, in a civil action 
or special proceeding, have no general or testamentary guardian, before 
a guardian ad l i f e m  can be appointed, a summons must be served upon 
such infant, and a copy of the complaint also be served or filed according 
to law. After the guardian ad l i t em is thus appointed in a special pro- 
ceeding, a copy of the complaint, with the summons, must be served on 
the guardian. All this does not give the court jurisdiction to proceed 
a t  once in the cause; for it is further provided, that  not until after 
twenty days7 notice of said summons and complaint, and after answer 
filed, can the Court proceed to final judgment and decree therein. . . . 
So careful is the law to guard the rights of infants, and to protect them 
against hasty, irregular and indiscreet judicial action. Infants are, in 
many cases. the wards of the courtq, and these forms, enacted as safe- 
guards thrown around the helpless, who are often the victims of the 
crafty, are enforced as being mandatory, and not directory, only. Those 
who venture to act in defiance of them, must take the risk of their action 
being declared void, or set aside." Welch I . .  lT'elc11, 194 N .  C., 633, 
140 S. E., 436. 

Upon filing an answer a case is not at issue until after the expiration 
of ten days. C .  S. of North Carolina, see. 5 5 7 ;  ('(thoon v. Elserfon, 187 
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N. C., 369, 121 S. E., 612. B y  consent of the parties, the provisions of 
the statute may be waived, but no such waiver appears here. 

The only other exception we deem necessary to be considered is to the 
refusal of his Honor to make W. S. Britt, who holds a deed for the 
interests of David and Winston Carter in the lands in controversv and 

Y 

who purchased the said lands at  the commissioner's sale, pursuant to the 
verdict and judgment rendered in this cause, a party 

W. S. Brit t  is a necessary party to this proceedings and the motion of 
appellants to make him a party should have been allowed, uiiless all the 
parties to the proceedings ratify the sale and agree {hat  their respective 
interests shall be transferred to the proreeds from said sale. Currie G. 
Xining Co., supra. We do riot agree, however, with the contention of 
W. S. Brit t  that  he is an  innocent purchaser for  v:ilue and entitled to 
protection as such. A11 attorney of record in a proceedings in which an  
irregular judgment is entered, who purchases property pursuant to the 
terms of said judgment, is necessarily charged with k.nowledge of all the - 

facts and circumstances incident thereto, and is not an  innocent pur- 
chaser. 

The judgment herein is irregular, the appellants have s11o~vi-n a nleri- 
torious defense, and the judgment below is 

Reversed. 

GEORGE TARRAXT, sr HIS NEST FRIESLI, AIRS. W. H. TARRANT v. P E P S I -  
COLA I30TTIJNG CORIPANT A X I )  ( 'HRISTIhS-I[A4RJ\T,1Rn F C R S I -  
T U R E  COJIPAXT, TRADIR-G AS ROGERS FURSITUIXE COMPAST. 

Upon motion to nolisuit, defendant's evidence ni l1  not be considered 
except to explain or clarify plaintiff's evidence when it is not in conflict 
therewith. C. S., 567. 

2. Automobiles # 9e- 

A bicycle is n vrl~icle and is subject to prorisions ( f  the Motor Vehicle 
Act except those whicli by their nature can hare no application. Public 
Laws 1937, ch. 407, sec. 2 ( f f ) ,  as amended by Public Laws 1030, ch. 273, 
sec. 1 ( h ) .  

3. Automobiles # % 

The operator of n motor wliicle, even ill the abce,~ce of statutory re- 
quirement, is under duty to t>scrcibe ordinnry care under tlie circum- 
stances, which imports lreeping his rehirle iinder control and tlie mainte- 
nance of reasonable vigilance and due regnrd for tlie exige~icies of traffic. 
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4. Same- 
The duty of the operators of motor vehicles to use due care under the 

circumstances is mutual, and each may assume that others mill comply 
with this obligation. 

5. Automobiles § 11- 
Bn operator of a vehicle overtaking and passing another vehicle travel- 

ing in the same direction must keep a t  least two feet to the left of such 
other vehicle in passing, and not drive to the right again until he is safely 
clear of the vehicle passed. Public Laws 1937, ch. 407, see. 111 ( a ) .  

6. Automobiles 8, 11- 
An operator of a parked truck must anticipate vehicles passing two 

feet to its left, and is negligent in opening the door of the truck out into 
the lane for passing traffic without ascertaining that such action will not 
affect other vehicles. 

7. Automobiles § Dc- 
The violation of the statutory requirements in overtaking and passing 

vehicles proceeding in the same direction, in following other vehicles more 
closely than is reasonable and prudent, or in driving a t  a greater rate of 
speed than is reasonable and prudent under the circumstances, is negli- 
gence per se. Public Laws 1937, ch. 407, secs. 111 ( a ) ,  114 ( a ) ,  103 ( a ) .  

8. Automobiles § 9 6  
An operator of a motor vehicle shall not follow another vehicle travel- 

ing in the same direction more closely than is reasonable and prudent 
under the circumstances and conditions of traffic. Public Laws 1937. ch. 
407, sec. 114 ( a ) .  

9. Automobiles 12a- 
The driver of a vehicle upon a highway shall not travel a t  a greater 

rate of speed than is reasonable and prudent under the circumstances. 
Public Lams 1937, ch. 407, sec. 103 ( a ) .  

10. Automobiles 18c, 18d-In this action by cyclist, issues of concurrent 
negligence of defendants and contributory negligence of plaintiff held 
fo r  jury. 

Plaintiff's evidence tended to show that he was riding his bicycle on 
the right side of the street, that as  he was about to pass a parked truck 
some fifty to eighty feet before reaching a strcet intersection, and while 
slowing up for a traffic light a t  the intersection, the left door of the truck 
was suddenly opened in his path of travel. that to avoid striking it  he 
swerved to his left and was struck by the right front fender of a truck 
which was traveling in the same direction a t  a greater speed and over- 
taking him. There was evidence that the door of the truck swung open 
two and one-half feet beyond the body of the truck. and plaintiff testified 
that when he swerved to the left there was no vehicle directly to his left. 
Hcld:  The evidence is sufficient to be submitted to the jury on the question 
of the concurrent negligence of the drivers of both truclrs, the one in 
suddenly opening the door of his truck in the path of plaintiff's travel. 
and of the other in failing to keep a reasonable careful lookout for plain- 
tiff and following plaintiff's bicycle more closely than was reasonable and 
proper under the circun~stances and in driving nt n greater rate of speed 
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than was reasonable and prudent under tlie conditions then existing, and 
held fuq-tho- the evidence fails to disclose contributory negligence as a 
miltter of law 011 the part of the plaintiff. 

1 1 .  Automobiles Dc, 1Ba- 
While speed in exceqs of statutory masimunis set forth in subsection 

( I ) ) ,  sec. 103, ch. 407, Public Laws 1937, is only prinba facie evidence that 
the speed is not reasonable or prudent, the violation of subsection ( a )  of 
said section. prescribing that a rehick shall not be driven a t  a greater 
rate of speed than is reasonable aud prudent under the circumstances, is 
negligence per se. 

APPEAL by defendants from Will iams,  b., a t  Clctober Civil Term, 
1941, of DURHAM. 

Civil action to recover for personal injury allegedl,~ sustained as result 
of joint and concurrent actionable negligence of defmdants. 

I n  the tr ial  court these facts appeared : 
On morning of S May, 1939, about 5 :30 o'clock, plaintiff, who was 

then IS years of age, was injured when the bicycle, lrhich he was riding 
on t r ip  to deliver a small package for King's Drug Store, by whom lie 
was employed, came into collision with a truck of defendant, Christian- 
Harward Furniture Company, trading as Rogers Furniture Company, 
driven by its employee, George E. Parrish,  in the course of his employ- 
ment, as both were traveling west on Chapel Hil l  Street a t  a point east 
of the intersection of said street and Morris Street :it, and east of Five 
Points and in the block between Morris Street and Roney Street in tlic 
city of Durham, North Carolina. 

Chapel Hi l l  Street runs in general direction of east and west, is hard- 
surfaced, and is forty feet wide. Norris  Street runs in general north 
and south course. d t  the intersection of these streets traffic is controlled 
by stop lights located in center of F i ~ e  Points. 

At the time of said collision motor vehicles were parked on both north 
and south sides of Chapel Hil l  Street in said block. Among those parked 
on the north side, and headed west, was a truck of defendant, Pepsi-Cola 
Bottling Company, in charge of its employee, R .  A. George, in the course 
of his employment. This truck, according to rarious estimateh, was 
frorn tell to seventeen feet long and frorii five feet to eighty inches wide. 
I t s  cab was about two feet narrower than the niain body. I t s  location 
was parallel with, and about three or four incheq frorn tlie curbing a t  a 
point T ariously estimated to be fifty to eighty feet from Xorr is  Strect. 

Plaintiff, as a witness, testified, briefly stated, as follows : That when 
on this morning he entered Chapel Hil l  Street from an alley lie did not 
see any carh-though there was "somc onc down the street nest," and 
"some activity" to his right, and east, clonn tonard tlie post office; that  
he crossed over to the north side of the street and went down on his right 
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side; that he had both hands on the handlebars and both feet on the 
pedals; that  the handlebars of his bicycle were about twelve inches wide 
and IT-shaped; that after he passed the entrance to Roney Street, and 
had ('got middleways of tlie block," he saw the Pepsi-Cola truck and 
another car parked on the right, or north side of the street; that the door 
of the truck was closed, and he did not cee anybody in the cab, but that  
as he was passing two or three feet from, and to the left side of this 
truck, a t  a speed of 8 to 10 miles per hour, the dr i rer  of the truck sud- 
denly opened the left door of the cab seven or eight feet in front of plain- 
tiff; that  in his estimate "there were 2!5 feet of it jutting out from the 
body of the truck"; that in order to avoid running into the opened door, 
plaintiff cut his bicycle "suddenly" though not "directly" to his left, 
toward the center of the street; that ht. did not collide with the opened 
door but just as soon as he started to turn there, the front-the right 
front fender, of the Furniture Company's truck, also traveling west along 
Chapel Hil l  Street, hit the rear end of his bicycle and threw him to the 
grou;id under the bicycle-smashing it and injuring his leg; that  he, 
plaintiff, did not see the Furniture Company's truck before it hit h im;  
that he does not know how much space there was between the Pepsi-Cola 
truck and the Furniture Company's truck;  that the Pepsi-Cola truck, 
the space between it and his bicycle and the width of his  bicycle would 
not occupy mol-e than ten feet of the space of the street on the north 
side: that  while as he came down the street he had seen two or three cars 
some distance ahead, traveling west and facing the stop light, there was 
no motor vehicle to his left a t  the time he turned to avoid running into 
the door of the Pepsi-Cola truck;  that  while as to those cars hecould  
not tell whether they were moving or standing 411, there were none 
parked there waiting for stop l ight;  that  he had passed no vehicle except 
the Pepsi-Cola truck and was not at the time of passing it zigzagging his 
bicycle down a narrow lane formed by a line of auton~obiles; that he did 
not run into the side of the Furniture Company's truck;  but, that if the 
door of the Pepsi-Cola truck had not I w n  thrown open in his face, he 
~ o u l d  have kept a straight cource, and "nonld never have been hit." 

Defendants. each reserring exception to denial of their respectire 
motions for judgment aq in c a v  of nonsuit. offered evidence. 

R.  A. George, as m-itncss for Pepsi-Cola Bottling Company, testified 
in substance : That tlie collision het\\et~n the bicycle of plaintiff and the 
Furniture Company's truck occurred not o w r  three or four qeconds after 
he had stopped the Pcpsi-Cola truck arid parked 75 to 80 feet from 
inter~wtioli  of Chapel Hil l  and Morris Street<. and cut off his motor; 
that it occurred while he was still in the seat. looking ahead through the - 
~vindshield, and hefore the door was opened ; that it  occurred about eight 
or tcn feet in front of him wlien the Furniture Company truck overtook 
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plaintiff and had passed him about half way its Imgth ;  that there the 
handlebars of the bicycle caught about the center c~f the truck, and the 
rear wheels of the truck ran over i t ;  that the truck btopped after it hit 
him-"it run  12 or 14 feet"; that  just before the plaintiff hit the truck, 
he was going down the street in a diagonal course, r o t  direct, just a little 
to the left ;  that  he saw the bicycle as it passed thts front wheels of the 
I'epsi-Cola truck 2 or 3 feet to the left, he would estimate, and a t  that  
moment there was nothing, no other vehicle, to the left of the bicycle; 
tha t  there was just a short distance between i t  and the Furniture Com- 
pany's truck, the latter being "just slightly behind 1 he bicycle" ; that  the 
bicycle was ahead of the truck, but not directly in front of i t ;  that  lie 
did not see or hear any signal of the Furniture Company's truck;  that  
the truck was traveling with more speed than the bicycle; that though 
there were automobiles down there in front of the iruck, going in direc- 
tion of stop light, "this truck was not jammed up against the car it was 
following"-there was a space between the truck and the next 1-ehiclc; 
and "all of the vehicles were moving"; that the bic,ycle was in the space 
north of the truck, and north of "that line of traffic." 

George E. Parrish,  as witness for defendant Furniture Cornpang, 
testified substantially as follows : That going west on Chapel Hil l  Street, 
just as he passed Roney Street, 90 or 100 feet back of where the accident 
happened, he saw plaintiff's bicycle going in same direction. 10 or 15 
ft.et i n  front  and to the r ight ;  that  his truck was trareling at rate of 10 
to 15 miles per hour-a little faster than the bicycle, and overtook it in 
about 30 feet;  that  "having last seen the bicycle about sixty feet down the 
street going along behind the body of the truck," he proceeded on his way 
towards Five Points, and just as he got even with the Pepsi-Cola truck 
he heard "this noise, a rattling noise on the pavement," and stopped and 
went back to plaintiff, who was lying 2 or 3 "might be 3 to 8 fwt"  ahead 
of the left fender of the Pepsi-Cola truck;  that plaintiff said "that he 
didn't see how it could be my  faul t ;  that the Pepsi-Cola truck was opening 
the door;  that  he dodged . . . and ran into the side of my truck"; that  the 
distance between the right side of his truck and that of Pcpsi-Cola truck 
was somewhere between 4\5 and 5 fcet; that  his truck was not orcr a 
foot and a half from center line of street; that  at time of the accident 
he was f o l l o ~ i n g  in the line of traffic on way to the intersection, and had 
begun to slow down for the stop light, slowing up beliind cars which were 
traveling slowly; that  a t  least one car stopped but he thinks the light was 
in the act of changing from green to red at time he was slowing up 
behind the cars. 

Then on cross-examination this witness further testified : "When I first 
saw George Tarrant  he was traveling in a line of traffic. I was catching 
up with the line of traffic. I was not f a r  behind . . . The bicycle was 
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somewhere in between me and the traffic . . . The bicycle was almost 
down to where the cars were when I was catching up with it." Then 
on being asked this question, ('What was bctween you and the bicycle 
u p  to the time you got opposite the truck of the Pepsi-Cola Bottling 
Company?" he answered, "The line of traffic that I was following and 
the bicycle was almost together . . ." Then to this question, "The line 
of traffic was in front of you, wasn't it 1" he answered, "Yes, the line of 
traffic was in front of me and the bicycle was somewhere along in there 
with the traffic . . ." and continuing, he said "The bicycle was with the 
line of traffic . . . the boy mas riding down in front of me and along in 
a straight direction on his bicycle . . . he was trareling from 8 to 10 
miles per hour and I was traveling anywhere from 10 to 15  miles per 
hour ;  my car ran  8 to 10 feet after the impact. I did not run into any 
car standing there. I t  was some feet back of the stopped cars. The 
cars in front of me a t  the time the impact took place were somewhere 
about 10 feet. I t  could hare  been a little more or a little less." And, 
continuing, on redirect examination, the witness said:  "I was trareling 
a t  rate of 10 or 15  miles back up the street and I had applied my brakes 
to slow up behind the cars and I  roba ably come to about 8 or 10 miles 
per hour speed a t  the time." 

Defendant Furniture Company also introduced in evidence prorisions 
of the City Code of the city of Durham pertaining to "Go," "Caution," 
and "Stop" traffic control signal, applicable to all vehicles, including 
bicycles, and permitting daytime parking on Chapel Hil l  Street. 

Plaintiff in reply denied statement attributed to him by Parrish, except 
so much as related to the opening of door. 

The acts of negligence alleged by plaintiff are substantially these : 
1. That  the agent, servant, and employee of defendant, Pepsi-Cola 

Bottling Company ( a )  negligently failed to keep a proper lookout for 
persons who were properly using Chapel IIill Street, and (b )  negligently 
opened the door of the cab of said truck a t  a time when plaintiff was yo 
near to said door that  he was forced either to run into it or to swerve to 
the left of it in order to prevent colliding with it. 

2. That  the driver of the truck of defendant Christian-Harward Fur -  
niture Company was negligent in that he ( a )  failed to keep a proper 
distance between the truck drircn by him and the bicycle on which plain- 
tiff r a s  riding, (b )  failed to keep a proper lookout for the plaintiff as he 
was riding his bicycle ahead of the truck, and (c)  was operating same 
a t  negligent rate of speed, under the circumstances. 

3. That  the said acts of negligence of each of defendants combined 
and concurred as the proximate cause of injury to plaintiff. 

These i sues  were submitted and answered by the jury as indicated : 
"1. Was the plaintiff injured by the negligence of the Pepsi-Cola 

Bottling Company, as alleged in the complaint ? A2nswer : 'Yes.' 
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"2. Was the plaintiff injured by the negligence of Christian-Harwartl 
Furni ture  Company, as alleged in  the complaint? .\uswer : 'Yes.' 

"3. Did the plaintiff, by his own negligence, rontributc to and bring 
about his injury 2 Answer : 'No.' 

"4. What damages, if any, is the plaintiff entitled to recover? h s w e r  : 
'$3,000.00.' " 

From judgment in accordance therewith, each defrmdant appeals t o  
Supreme Court and assigns error. 

Ful l e r ,  Reade ,  C m s f e a d  Le. Ful l e r  for p laint i f l ,  trppellw. 
R. M.  Gantt for  de fendan t ,  c lppt~l lunt .  Pepi-C'olu R o  f f l i ng  ('onlpclrty. 
H e d r i c k  4 H a l l  and  r l l l s f o n  S t ~ r h b s  for t l c f ~ n d a ~ z f ,  a p p ~ l l n n t ,  ('h rin- 

ticzn-llarzuard F u r n i t u r e  C'ornynrly. 

WIKBORKE, J. The challenge of each defendant to the judgrr~ent 
below is directed (1) to the ruling of court in refusing to grant motion 
made a t  close of all the evidence for judgment as in c+ase of nonsuit, 
C. S., 567, and (2 )  to portions of the charge. 

I n  considering the first, "drfendant's evidence unless favorable to the 
plaintiff, is not to be taken into consiileration, except when not in co11flic.t 
with the plaintiff's evidence, it may be used to explain or make clear that  
which has been offered by the plaintiff." Hnrr i son  P .  R. K.. 194 S. ('., 
656, 140 S. E., 598, and cases recently assembled in J e f r k s  1 % .  Po~wll ,  
pos f ,  415. 

When the evidence in the present record i i  so cori.iiclcred and taken ill 
the light most favorable to plaintiff, we arc of opinion that i t  is s~~ftic~ierlt 
to take the case to the jury. 

A t  the outset i t  is pertinent to note that for the pllrposes of the Motor 
Vehicle Act, effective in this State a t  thc time of the accident in qncstion. 
"bicycles" shall be deemed vehicleq, and every rider of a bicjclt. 11p011 a 
highway shall be subject to thr  1)roviiioni of the app1ical)lo to tlw 
driver of a vehicle, except tho>c which by their ~ ~ a t u r c  (.an havr no 
application. Public Laws 1937, cliaptcr 407, section 2 ( f f ) ,  a =  amcnd(d 
by Public Laws 1939, chapter 275,  wctioli 1 jb).  

I t  is a general rule of law, even ill the abselirc of ktatutory require- 
ment, that the operator of a r~lotor vehicle uqing the h iph\vay muit  
exercise ordinary care, that  iq, that degree of care ohich ail ordinarily 
prudent person would exercise under similar circumqtances. I n  the exer- 
cise of surh duty, it is incnnllwnt upon the operator of a motor vehicle 
to keep same under control, and to keep a rrawnably carclf~d lookont, so 
as to avoid collision with personr and rclhicles upon the liipliway. This 
duty requires that the oprrator be reasonably v i g i l a ~ ~ t .  and that he must 
anticipate and expect the prrPencc of n t l ~ e r ~ .  .\nd. as lwtwwn operator. 
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so using the highways, the duty of care is mutual, and each may assume 
that  others on the highway will comply with this obligation. 5 Am. Jur. ,  
Automobiles, sections 165, 166, 167, 168, and 169. See, also, M u r r a y  
c. R. R., 218 N .  C., 392, 11 S. E. (2d) ,  326, and Reezles v. S f a l e y ,  220 
N.  C., 573, 18 S. E. (2d), 239. 

Furthermore, the statute relating to operation of vehicles and rules of 
the road, Public Laws 1937, chapter 407, as amended, prorides "that the 
driver of any such vehicle overtaking another vehicle proceeding in the 
same direction shall pass a t  least two feet to the left thereof, and shall 
not again drive to the right side of the highway until safely clear of such 
overtaken vehicle." Section 111, subsection ( a ) .  

I n  keeping with these principles and with this statute, the driver of 
the truck of the defendant Bottling Company was charged (1 )  with the 
duty of anticipating and expecting others to be using Chapel Hil l  Street, 
and (2) with knowledge that  vehicles might lawfully pass a t  distance of 
not less than two feet from the left side of the truck. Hence, before 
opening the left door into the traveled portion of the street, it  was his 
duty  to exercise ordinary care to see that  the door could be opened in 
reasonable safety to approaching traffic. 2 Blashfield Cyc. of Automo- 
bile Law and Practice, p. 617, section 1593, citing S ~ i l e r  a. Philndelphia 
R a p i d  T r a n s i t  Co. (Pa.) ,  169 Btl., 422. 

The facts i n  the Se i l e r  case, supra,  are very similar to factual situa- 
tion here. There the automobile door on the left side toward "the cart- 
way" was open and the driver had one foot on the running board pre- 
paring to alight when a taxicab headed in  the same direction struck the 
edge of the partly opened door and broke i t  from its hinges. The owner 
of the automobile sued to recover damages therefor. The Superior 
Court of Pennsylvania, on appeal thereto from municipal court, in deny- 
ing recovery, said:  "There was room on the street for the taxicab driver 
to  have gone farther to the left, but he was on his right side of the cart- 
way, and mas not bound to anticipate the sudden opening of the car 
door by Seiler without taking precaution to look or listen before so doing. 
I t  was that unexpected action that  caused the accident. Segligence must 
not be imputed to a failure to avoid this sudden opening of the door. 
The driver of the taxicab was in that  portion of the street where he had 
a right to be, proceeding properly, and, undoubtedly, he mould hare  
passed the car without a mishap but for Seiler's unforeseen action . . . 
When one is about to alight from an automobile on the cartway side of 
the street, a duty is imposed upon him to exercise a reasonable and ordi- 
nary  degree of care by looking or listening for approaching traffic.'' 
2 Blashfield Cyc. of Automobile Law and Practice, section 1593. 

The testimony of the plaintiff, in present case, if believed, tends to 
show that  he was riding his bicycle at a moderate rate of speed, two to 
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three feet to the left of the parked truck, where he had a right to ride, 
and that  he was keeping proper lookout when the door of the truck 
suddenly opened within seven or e i g h ~  feet in front of him, and a t  a 
time when he could not stop his bicyclr. This mas sufficient as against 
defendant Bottling Company to take the case to the jury. 

Now, as regards the defendant Furniture Company, not only the prin- 
ciples and statute above stated, but other provisions of the Motor Vehicle 
Law, Public Laws 1937, chapter 407, as amended, are pertinent: I t  is 
provided that  "the driver of a motor vehicle shall not follow another 
vehicle more closely than is reasonable and prudent, with regard for the 
safety of others and due regard to the speed of such vehicle and the 
traffic upon and condition of the highway," section 114, subsection (a) .  

I t  is also provided that  "no person shall drive a vehicle on a highway 
a t  a greater rate of speed than is reasonable and prudent under condi- 
tions then existing." Section 103, subsection ( a ) .  

A violation of either of these statutory provisions or of the prorisions 
of section 111, subsection (a) ,  above quoted, would be negligence per se, 
and if injury proximately result therefrom, it would be actionable. 
Wil l iams  v. Woodward,  218 S. C., 305, 10 S. E. (Zd), 913; X u r r n y  v. 
R. R., supra;  Reeves 21. Staley,  supra. 

Applying the above principles and statutory provisions to the eridence 
favorable to plaintiff i n  the present case, and bearing in mind that  a 
bicycle is a vehicle within the language and meaning of the statute, i t  
was the duty of the driver of the truck of defendant Furniture Company, 
in the exercise of ordinary care (1) to keep a reasonably careful lookout 
for plaintiff as he was riding his bicycle, a vehicle, along Chapel Hil l  
Street;  ( 2 )  to follow the bicycle no more closely than was reasonable and 
prudent, with regard for the safety of plaintiff, and with due regard to  
the speed of the bicycle and the traffic and condition then on the street; 
and (3 )  to drive his truck a t  no greater rate of speed than was reason- 
able and prudent under conditions then existing. 

And the evidence, taken in  light most favorable to plaintiff, is suscep- 
tible of inference that  the driver of Furniture Company's truck failed 
to exercise ordinary care in each of these respects, and it is sufficient to 
require the submission of second issue. 

I t  is contended by defendants that  plaintiff was guilty of contributory 
negligence in these respects: (1 )  Tha t  he was violating the statute in 
passing on the right side of a line of moving traffic. As to this, there 
is evidence that there was no vehicle to his left when he turned to avoid 
striking the door of the parked truck. ( 2 )  That  he failed to bring his 
bicycle to a stop in approaching the stop light at intersection of Chapel 
Hil l  and Morris Streets in violation of ordinance of the city of Durham. 
As to this, all the evidence tends to show that  the accident occurred while 
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he was passing or just after he passed the parked truck of Bottling 
Company, and that  that  was parked from fifty to eighty feet, as variously 
estimated, from the intersection. I t  is apparent, therefore, that plaintiff 
had not reached a point where he was called upon to stop. Furthermore, 
his testimony is that  the truck struck the rear of his bicycle before he 
caught up  with traffic ahead, and that he did not run into the side of the 
truck. ( 3 )  That plaintiff suddenly changed the course of his bicycle 
without giving any signal of his intention so to do. I n  this respect, 
a bicycle, being a vehicle in the language and within the meaning 
of the statute, plaintiff had the right to assume and to act on the assump- 
tion that  the operator of a vehicle following him, if any, would observe 
his statutory duty to exercise ordinary care as to keeping reasonable 
lookout, as to proper distance between such vehicle arid the bicycle, and 
as to reasonable and prudent rate of speed. Moreover, he was acting in 
an  emergency. Manifestly, there is no error in refusing to hold as a 
matter of law that  plaintiff was guilty of contributory negligence. 

Defendants except to that portion of the charge wherein the court 
instructed the jury "that if you find by the greater weight of the evi- 
dence. as I have defined that  term, that the defendant. Christian- 
Harward Furniture Company, was operating its truck at a greater rate 
of speed than was reasonable and prudent under the circumstances then 
existing, that  would be negligence p ~ r  se . . ." 

This instruction is based upon subsection ( a )  of section 103 of the 
hiotor Tehicle Act, and not upon subsection (b)  of that  section. I t  is 
in the latter subsection that  i t  is provided that  any speed in excess of 
lawful speed limits therein specifically prescribed "shall be prima f n c i ~  
eridence that the speed is not reasonable or prudent and that  i t  is unlaw- 
ful." This rule of eridence is confined to violations of the speed limits 
there prescribed. Hence, the charge as given is in keeping with well 
settled rule in this State. 

Consideration of the other exceptive assignments to portions of the 
charge in the light of the theory of the trial fails to reveal prejudicial 
error. The charge is in substantial conlpliance with legal requirements. 
Hence, no one of the exceptions thereto is cause for disturbing the judg- 
ment on the verdict of the jury. 

The judgment is 
Affirmed. 



I N  THE SUPREME COURT. 

STATF: v. W. H. SMITH. AVERT GUSTER.  H. J. E1,JIORR. JR.. H. B. 
LIPSCOJIB, KELLY WATTS, J. R. BULL, C. R. WALTACE, OTIS 
KESSI,EI<. RA1,PII BARTON, AR'D S. N. KETSEh:. 

1. Conspiracy 9 3- 

If  a riumber of parties conspire or agree to engag13 in  a n  unlawful enter- 
prise, each is liahle for  acts co~nmi t t rd  by any  of them in fnrtherancr of 
the  common design and the manner or means used in exevuting the com- 
mon purpose and also s n c l ~  acts a s  a re  the  natnr.11 and probable consc- 
quence of the uri1:rwfnl enterprise even though these latter were not 
intended or  contemplated a s  a pa r t  of the original undertaking. 

2. Conspiracy 3 & 

Evidence tending to show that  defendants agreed and conspired forcibly 
to stop a truck on the  highway, ant1 tha t  pursuamt thereto defendants 
stopped the truck by shooting one of i t s  tires, held up the driver and 
burned the  trucli. i.9 hcld to support conviction of conspiracy feloniously 
to hnrn the  truck, since each of the  conspirators is liable for  the  method 
used to  accomplish the  common purpose and acts  committed by a n y  of 
them which a r e  a natura l  and prol~able consequence of the unlawful 
enterprise even though such acts  were not contemplated a s  a pa r t  of tlie 
original undertaking. 

3. Same--Evidence of conspiracy feloniously t o  b u r n  cer ta in  proper ty  he ld  
sufficient. 

Where the  Sta te  introduces in evidence a confession made by one of 
defendants that  he conspired with the  other defendants to forcibly stop a 
truck on the  highway, and introduces other evidence tending to corinect 
the  other defendants with the  agreement. and c~rcumstant ia l  evide~ice 
supporting the inference of a conspiracy to  stop and burn the truck and 
tha t  pursuant thereto defendants did actually stop the  truck and  burn i t ,  
and  the  court  charges the  jury to the effect t ha t  in order to sustain a 
conviction of defendants the jury m11st find beyond a reasonable dottbt 
t ha t  defendants conspired to I)nrn the trnck, hc ld ,  defendants' contention 
t h a t  there is  a f a t a l  variance between the indictment and proof or  a total  
failure of proof in that  the i~idictment charged a c'onspiracg to b u m  the 
truck while the evidence discloses that  tlie agreement was to stop the 
trnck, but not burn i t ,  i s  ~ ~ t i t e ~ i a l ~ l e .  

4. Tr ia l  8 31- 
The uqr of the words "you want  to find" in charp:illg the  jury a s  to the  

elements of tlie offense charged hcltl ,  construing the charge a s  a whole. 
merely to place the  burden on the Sta te  to prove the crime charged and 
not to constitute an  expression of opinion or  a direction or  intimation that  
the jury should so find. C. S., 564. 

5. Conspiracy 5 6- 
Confessions of guilt of the conspir:lcy cliargcd were admitted against 

all  defendants except one. H r l d :  The c i r cnms tn~~ t i a l  evidence of this 
defendant's guilt of co~ispiracy, ontGde the confcs\ions, hr ld  to support  
his conviction. 
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6. Trial $j %a- 
d demurrer to the evidence presents only the question of the sufficieilc:~ 

of the evidence to carry the case to the jury, the weight and credibility 
of the evidence being for the jury and not the court. C. S., 4643. 

7. Conspiracy $j§ 3, & 
When a person enters into an unlawful conspiracy he is a party to every 

act which niay be done by the other conspirators in furtherance of the 
cominon design, and the acts and declarations of each conspirator done or 
uttered in furtherance thereof are  admissible in evidence against all. 

8. Criminal Law 8 33- 
Where the court, in the absence of the jury, hears evidence a s  to the 

competency of a confession and admits same in evidence upon its finding 
that the confession was freely aiid voluntarily made, the court's ruling 
thereon mill not be disturbed on appeal if supported by any competent 
evidence. 

9. Criminal Law § 53g-Misstatement of t h e  contentions of a party must 
be brought t o  t h e  court's attention i n  a p t  time. 

The State's evidence tended to show that defendants conspired to burn 
a truck on a highway and that pursuant thereto defendants stopped the 
truck by shooting a tire and then burned the truck. The court in stating 
the contentions of one defendant stated that he admitted that his possrs- 
sion of a pistol was "a little suspicious." The court in other portions of 
the charge stated that no one testified that the pistol found in this defend- 
ant's home was the pistol the truck driver saw, and the jury's attention 
was called to the fact that the pistol was found a t  defendant's home and 
not a t  the scene of the crime. H c l d :  The statement of the contention 
cannot be held for reversible error when taken in its setting in view of 
the failure of defendant to call the inaccuracy to the court's attention in 
apt time. 

10. Criminal Law $j 53c- 
A charge that the burden is on the State to satisfy the jury of the 

offense charged cannot be held for prejudicial error as  misstating the 
yuantuw of proof necessary for a conviction when the court in the imme- 
diate preceding portion of the charge has instructed the jury that the 
burden is on the State to prove the fact of guilt beyond a reasonable doubt. 

11. Criminal Law $j 53h, 81c- 
A charge must be construed contextually as  a whole, and exceptions to 

isolated portions of the charge will not be sustained when the charge, so 
construed, is not prejudicial. 

12. Criminal Law $j 81c- 
Where defendants have been convicted of three offenses of the same 

grade and the stln~e sentence is imposed for all three, the sentences to run 
concurrently, if there is no error in the trial of one of them, exceptions 
relating to the trial of the others nerd not be considered. However, in 
this case the exceptions hxve been consideretl seviatinl, and none are  suffi- 
cient to disclose prejudicial error. 

APPEAL by defendants f rom K o u s s ~ u l r ,  .I., a t  September Term, 1941, of 

GUILFORD. 
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Criminal prosecutions tried upon indictments (1 )  charging the defend- 
ants, W. H. Smith, Avery Gunter, H. B. Lipsconlb, J. R. Bull, Otis 
Kessler and six others, i n  one bill, with conspiracy feloniously to burn 
and with burning a certain Mack tractor and trailer, the property of 
G. and M. Motor Transportation Company of the value of $4,000 and a 
cargo of merchandise on said trailer a t  the time, the property of Lara- 
sista Corset Company and another, of the value of $8,534.16, (2 )  charg- 
ing the above named defendants and five others, in a second bill, with the 
felonious burning of the tractor, trailer and cargo as described, and (3) 
charging the above named defendants and four others, in a third bill, 
with armed felonious robbery, from the drivers, of' the tractor, trailer 
and cargo as described, all against the forms of the statutes in such cases 
made and provided and against the peace and dignity of the State. 

Without objection, the indictments were consolidated and tried together 
as they all arose out of the same transaction, or series of transactions, 
leading to a single end. S. v. Malpass, 189 N. C., 349, 127 S. E., 248. 

At  the time in question a strike was in progress among the drivers of 
the G. and M. Motor Transportation Company of Statesville, N. C. 
The following are mentioned in the record as officers of the truck drirers' 
union : S. M. Keyser, head of the union ; J. R. Bull, shop steward ; W. H. 
Smith, dues collector. Under the leadership of these officers, the truck 
drivers were engaged in picketing the office of the cornpany in Statesville. 
the purpose being to prevent the company from operating its trucks until 
the demands of the drivers were met or satisfied. The strike was only 
partially effective. 

On Saturday night, 21 June,  1941, about 10:OO or 11 :00 p.m., two 
drivers, Howard Brown and Bristol Ayers, left Statesville with a G. and 
M. tractor and trailer loaded with a cargo of merciandise destined for 
Providence, R. I. When they reached Mack's Place, about 4 miles from 
Winston-Salem, they stopped for a midnight lunch. Here, they saw 
about a dozen automobiles and observed a numbtr of people, "some 
dressed like a truck driver would be." Ayers said to Brown, "Let's go, 
two of them are Harr is  drivers and they might call Charlotte and we 
might have trouble." On leaving Mack's Place, Ayers got in the sleeper 
and Brown was driving. They were stopped near Stokesdale, approxi- 
mately one-half mile over the Guilford County lire, about 1 :I5 a.m., 
held up with pistols by a number of men who were traveling in three 
automobiles. The tractor, trailer and cargo were taken from them, 
driven some distance and later set on fire and destroyed. 

Howard Brown testified: "One car pulled up  to the side of the trailer 
and shot down my left rear tractor outside tire. I sLopped on the shoul- 
der of the road. . . . They told us to get out and sit on the embankment. 
. . . There was a crowd there, in my opinion approximately ten. . . . I 
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saw two pistols. . . . We were then told to get in one of the cars. . . . 
I don't believe anything was said until we got to Stokesdale. . . . We 
turned around and came back and stopped in front of the tractor and 
trailer. . . . Two of the men got out and shot holes through the two 
tanks, and one struck a match and threw i t  in gasoline on the ground. 
I t  started blazing up and they came back and jumped in the car and 
started on u p  the road. There was some discussion about what was to 
be done with me and Ayers-where we were to be taken. . . . Someone 
said they had seen us a t  Mack's Place. . . . We were finally taken to the 
city limits of Greensboro. . . . They said to keep quiet; to tell that  it  
mas a Plymouth instead of a Ford ;  and they said the union would take 
care of us. . . . We were told not to tell that we recognized anyone. 
. . . These boys said for us to keep quiet and the union would take care 
of us. We agreed to do so." The witness said he did not tell the whole 
story a t  first and disclaimed recognizing anyone, because he "didn't want 
the union to find out about me telling it." 

Bristol Ayers testified that  he had talked with Smith and Gunter on 
several occasions during the time they were picketing the G. and M.; 
that  the conversations centered around the strike and joining the union; 
that  he did join the union three weeks before the truck was burned; that  
he is not a member now. 

On 16 July,  1941, J. R. Bull, one of the defendants, signed a confes- 
sion in writing, in which he stated that  a t  the instance of Keyser, he 
and others went out "to stop this G. & M. Motor Company truck." (a. 
('Was anything said about shooting the tires or burning this truck?" A. 
"No, just stop it." 

On being asked whether he joined in any conversation a t  the scene of 
the holdup, he answered, "NO, nothing more than to say they shot the 
tires.'' Q. "Who told you to leave?" A. "They were a t  the back of the 
truck and said go ahead." Q. "Who told you to go ahead?" A. "Gunter 
or Smith said it. I went u p  the road and picked up the men." H e  
named Smith, Gunter, Lipscomb, Kessler and others as being in the 
crowd that  night. They left Charlotte in four automobiles and overtook 
the truck near Stokesdale. 

The defendants, Lipscomb and Kessler, said the statement signed by 
Bull was true and that  they wanted to sign it. The statement was 
admitted as against the defendants, Bull, Lipscomb and Kessler. 

The driver of the truck testified that  he recognized the defendant 
Smith a t  the scene of the holdup. 

At about 6 :00 or 6 :30 p.m., 21 June,  1941, S. M. Keyser had four cars 
serviced a t  the Truckers' Terminal in Charlotte. One of them was 
Bvery Gunter's car. The defendants, Gunter and Smith, were there a t  
the time. An employee of the Terminal testified: "I put about 50 
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gallons in the four cars. . . . H e  (Keyser) simply said to me to fill u p  
the four cars, and he would pay for the gas, and after he left not to tell 
anybody where he had gone." 

It is i n  evidence that  the defendant Gunter borrowed a pistol from 
E. R. Caldwell '(sometime during the past year," which had a rusty spot 
on the side where the thumb rests. H e  had not returned it a t  the time 
of the trial. It was identified by the witness. When Gunter was ar- 
rested, the pistol was found in his house. 

A t  the close of the State's evidence the defendants, and each of them, 
demurred and moved for judgment of nonsuit on each and every count in 
each and every bill of indictment. Overruled as to each and all of the 
above named defendants. Exceptions. The  defendants offered no evi- 
dence. 

(The  actions were dismissed as to the defendants, H. J. Elmore, J r . ,  
Kelly Watts, and Ralph Barton. Order of abatemcmt was entered as to 
the defendant S. M. Keyser, who had died before the case was called for 
trial. Since the trial and pending the appeal, the defendant, C. R. 
Wallace, has died.) 

Verdict: Guilty as to each defendant on each charge in each bill of 
indictment. 

Judgments as to each defendant: imprisonment , n  the State's Prison 
for a period of not less than 6 nor more than 9 p a r s ,  (1) on the bill 
charging conspiracy, the same as to each defendant, ( 2 )  on the bill for 
burning the truck, to run  concurrently with the jentence on the bill 
charging conspiracy, and the same as to each defendant, (3 )  on tha bill 
charging armed robbery, to run  concurrently with thts sentence on the bill 
charging conspiracy. 

The  above named defendants appeal, assigning errors. 

dt tor trry-General  Xcll . lnllan nnd d s s i s f n n f  Af torneys-General  R r z ~ f o n  
n r d  P n t f o n  for the  S ta te .  

W m .  H. ' 4 b e r n e f h y  nnd .I. '1. Tar l ton  for dr fendunts .  

STACY, C. J. The record contains 116 assignments of error based on 
125 exceptions. Obviously they cannot be treated separately in an 
opinion without extending i t  to a "burdensome and intolerable length." 
S. v. Len ,  203 N. C., 13, 164 S. E., 737. However, none has been over- 
looked; all have been duly examined and considered. The principal 
reasons inducing our conclusions on the main except ions follow : 

I. The defendants challenge the sufficiency of the evidence to warrant  
a conviction on the indictment charging a conspiracy to burn the prop- 
erty as described, it appearing from the confessions, offered by the State. 
that  the antecedent arrangement among the defendants was to "go out 
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and stop the truck,'' not to burn it. 1'5'. c. T r a m m e l l ,  24 K. C., 379. 
This, they say, is binding on the prosecution, S. r .  C'ohoon, 206 S. C., 
388, 174 S. E., 91, and constitutes a fatal  variance between the indict- 
ment and the proof, or a total failure of proof. S. v. H a r b e r t ,  185 
N.  C., 760, 118 S. E., 6 ;  S. v. Gibson ,  169 S. C., 318, 85 S. E., 7 ;  
11 Am. Jur. ,  567. 

There are two answers to the position. 
I n  the first place, authority may be found for the holding that where 

there is a conspiracy to engage in an  unlawful enterprise, e.g., the forci- 
ble stopping of a truck on the highway, and the means are not specifically 
agreed upon or understood, each conspirator becomes responsible for the 
means used by any of the conspirators in the accomplishment of the 
purpose in which they are all engaged a t  the time. S. 1 1 .  Mc('trhi11, 72 
Iowa, 111;  8. 11. P o u d ,  168 N. C. ,  134, 83 S. E., 310. I f  many engage 
in an unlawful conspiracy, to be executed in a given manner, and some 
of them execute i t  in another manner, yet their act, though different in 
the manner, is the act of all who conspired. 8. v. Be l l ,  205 N .  C., 225, 
171 S. E., 50;  1 Bishop on Crim. Law ( 9  Ed.), 465. 

And the liability also extends to acts not intended or contemplated as a 
part  of the original design, but which are a natural or probable conse- 
quence of the unlawful combination or undertaking. S. r .  W i l l i n m s ,  
216 N .  C., 446, 5 S. E. (2d),  314; S. 1%.  B e d ,  199 Ir'. C.. p. 294, 154 
S. E., 604; 1 Brill's Cyclopedia Crim. Law, 464. The general rule is, 
that  if a number of persons combine or conspire to commit a crime, or to 
engage in an  unlawful enterprise, each is responsible for all acts com- 
mitted by the others in the execution of the common purpose which are a 
natural or probable consequence of the unlawful combination or under- 
taking, even though such acts are not intended or contemplated as a part 
of the original design. S.  v. W i l l i n m s ,  s u p r a ;  S. v. P o i c d l ,  s l rp r t~ ;  
S. I > .  L e a ,  s u p r n ;  S. v. S f e w n r f ,  189 N.  C.. 340, 127 S. E., 260. I n  the 
XcCnhi11 m s r ,  s u p m ,  it was held that where a large number of persons 
combined to drive employees from premises, and in carrying out the con- 
spiracy, one committed a murder, the I-est, who did not intend it, were 
also guilty. ,\nd in the Bel l  crise, s u p r a ,  where six persons were charged 
with conspiracy to burglarize a house, and a murder was committed by 
one of the conspirators in the attempted perpetration of the burglary, 
it  was said that each and all of the conspirators were properly tried for 
the murder, albeit one of the defendants remained a distance from the 
scene of tllc crime. 

Secondly, it appears from the eharge of the court that  the jury was 
required to find the conspiracy as laid in the indictment before a verdict 
of guilty could be rendered against the defendants, as witness the follow- 
ing:  "The burden is on the State, under this bill of indictment, to satisfy 
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you gentlemen beyond a reasonable doubt that  thcy conspired, that  is, 
entered into a conspiracy to do what--an unlawfnl act, xes, to do an 
unlawful act, but you want to find, gentlemen, more than to do an  unlaw- 
ful  act. want to find that  they rollspired to burn the property." 
By this, the court intended to say, and did say, the State was required to 
prove the conspiracy as laid in the indictment. 15  12. J. S., 1137. 

I t  is true, the defendants complain a t  the languagtx, "you want to find," 
as an expression of opinion in  ~ i o l a t i o n  of C. S., 564, but its significance, 
we apprehend, was to place upon the State the burden of proving the 
conspiracy as charged, and 110 more. There was evidence, outside of the 
confessions, to support the inference of a conspiracy as laid in the bill. 
This distinguishes i t  from the Cokoon case, suprcr. 

11. The defendant Gunter insists that  as the confessions were not ad- 
mitted in e~ridence against him, his motion for judgment of nonsuit 
should be allowed under C. S., 4643. There is amplt  evidence to connect 
the defendant Gunter with the conspiracy. H e  hao talked with Bristol 
Ayers on several occasions about the strike. H e  was a t  the Truckers' 
Terminal with his car on the evening of 21 June.  Keyser and Smith 
were likewise there. Gunter's car was serviced w ~ t h  gas, and Keyser 
paid the bill. H e  had also borrowed a pistol from E. R. Caldwell some 
time prior thereto. Smith went from the Terminal to the scene of the 
holdup a t  the instance of Keyser, and the jury has ccncluded that  Gunter 
was there under the same arrangement. The record supports the coiiclu- 
sion. On demurrer to the evidence, the court's inquiry is directed to its 
sufficiency to carry the case to the jury or to support a verdict, and not to 
its weight or to the credibility of the witnesse.. )S. 2;. Rounfree ,  181 
S. C., 535, 106 S. E., 669. The jury alone are tht. triers of the facts. 
S. 2'. Anderson,  208 X. C., 771, 182 S. F,., 643. JTTe are not permitted to 
weigh the evidence here. 8. 1 % .  Frrin, 106 N.  C., 760, 11 S. E., 593. 

One who enters into a criminal conspiracy, like one who participates 
in a lynching, or joins a mob to accomplish come unlawful purpose, 
forfeits his independence and jeopardizes his liberty, for, by agreeing 
with another or others to do an unlawful thing, ht> thereby places his 
safety and security in the hands of every member of the conspiracy. 
8. 21. Wil l iams ,  216 N .  C., 446, 5 S. E. ( M ) ,  314. The acts and declara- 
tions of each conspirator, done or uttered in  furtherance of the common, 
illegal design, are admissihle in evidence against all. S, z*. Rit fer ,  197 
N.  C., 113, 147 S. E., 733. " E ~ e r y o n e  who enters ~ n t o  a common pur- 
pose or design is equally deemed in law a party to every act which had 
before been done by the others, and a party to every act which may 
aflerwards be done by any of the others, in furtherance of such common 
design." 8. I ? .  Jackson,  82 N .  C., 565; 8. 2'. Anderson, 208 N. C., 771, 
182 S .  E., 643. 
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111. The defendants, Bull, Lipscomb and Kessler, challenge the volun- 
tariness of the Bull confession and its approval by Lipscomb and Kessler. 
The  matter was the subject of inquiry before the court in the absence of 
the jury. The court found, upon competent evidence, that  the statement, 
and its approval, had been made freely and voluntarily. I t  was there- 
upon admitted in evidence against the named defendants. 

Speaking to the subject in S. 1' .  Xoore, 210 N. C., 686, 188 S. E., 421, 
i t  was said : "In this jurisdiction, the rompetency of a confession is a 
preliminary question for the trial court, S. v. Andrew, 61 N. C., 205, to 
be determined in the manner pointed out in S. v. Whitener, 191 N .  C., 
659, 132 S. E., 603. The court's ruling thereon will not be disturbed, if 
supported by any competent evidence. S. v. Sfefanoff, 206 N. C., 443, 
174 S. E., 411; S.  v. Chrisfy, 170 N .  C., 772, 87 S. E., 499; 8. v. P a g ~ ,  
127 N. C., 512, 37 S. E., 66;  8. v. Gosnell, 208 N.  C., 401, 181 S. E., 
323." 

I V .  I n  reciting Gunter's contentions to the jury, particularly in re- 
spect of the pistol, the court used the following language: "He said it 
had a rusty place on i t  a t  the handle and the witness from Richmond 
County testified that  Gunter got a pistol from him with a rusty place. 
H e  admits that  would be a little suspicious, but he testified the witness 
from Richmond County said he let him have a pistol with a rusty plare 
and the witness said he believed that  was the pistol." 

This excerpt forms the basis of one of defendant's exceptive assign- 
ments of error, and, standing alone, it may be subject to some criticism. 
I t  is to be noted, however, the court was stating the contentions of the 
defendant. Attention had previously been called to the evidence that 
Gunter had the pistol "at his house, not at  the burning," and immediately 
the court continued, '(that no one testified that  was the pistol the truck 
driver saw, and he says that  is the only evidence against him, and he 
says that  ought not to satisfy you beyond a reasonable doubt," etc. 
Taken in its setting, and the fact that  the inaccuracy was not called to 
the court's attention, it would seem that  i t  could hardly be held for 
reversible error. S. v. Sinodis, 189 K. C., 565, 127 S. E., 601. An error 
i n  stating the contentions of a party should be called to the court's 
attention in time to afford an  opportunity of correction, otherwise i t  may 
be regarded as waived or as a harmless inadvertence. 8. v. Whifehursf, 
202 N .  C., 631, 163 S. E., 683; S. I > .  Johnson, 193 N .  C., 701, 138 S. E.. 
19 ;  S. v. Barnhill, 186 N .  C., 446, 119 S. E., 894; S.  z'. Baldwin, 184 
N .  C., 789,'114 S. E., 837. 

The defendants also point to the following instruction as erroneously 
stating the quantum of proof: "Now, gentlemen, the burden is on the 
State to satisfy you gentlemen that  there was a conspiracy.'' The com- 
plaint directed against this instruction is that  the "burden of satisfac- 
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tion" falls short of "beyond a reasonable doubt," the degree or intensity 
of proof required in a criminal prosecution. S .  T. Scl~oolfield, 184 N. C., 
721, 114 S. E., 466; Il'illiams a. B. 4 L. Asao., 207 .Y. C., 362, 177 S. E., 
176; Speas v. Bank, 188 N. C., 524, 125 S. E., 393. I t  is t rue that  in 
criminal cases, upon a plea of traverse, proof of the guilt of the accused 
is required to be "beyond a reasonable doubt." 9. v. Singletort,  IS3 
N. C., 738, 110 S. E., 846. And if the court had said no more on the 
subject than is contained in this instruction, quite a serious question 
would have been presented. Bu t  as already noted, in paragraph I above, 
the degree of proof required of the State to establisjl the conspiracy was 
correctly stated as "beyond a reasonable doubt." The rule is, that  excep- 
tions to isolated portions of the charge will not be rustained, when con- 
sidered contextually or as a whole, the charge correctly states the law. 
S. v. Williams, 219 N. C., 365, 13  S .  E. (2d),  617 ; S. o. Elmore, 212 
N. C., 531, 193 S. E., 713; 8. c. Walker, 193 N. C., 489, 137 S. E., 429. 
",ln exception of this sort must be considered in connection with the 
entire charge and is not to be determined by detaching clauses from their 
appropriate setting7'-Adams, J., in S. zq. Ellis, 203 N. C., 836. The 
charge is to be considered contextually. S. I . .  L e e ,  192 N. C., 225, 134 
S. E., 458. 

There are other exceptions to the charge, all of which may easily be 
resolved in favor of upholding the trial by the same formula of con- 
textual consideration. This is the rule universally oxerved and followed 
in determining exceptions to the charge. S. 1.. Johnson, 219 N. C., 757, 
14  S. E. (2d) ,  792. A detailed examination of these exceptions would 
only result in the restatement of familiar principles. They are not 
sustained. 

V. We conclude that  no reversible error has been shown in resuect of 
the trial of any of the defendants on the bill charging a conspiracy. 
Hence, i t  is unnecessary to consider the exceptions addressed to the trial 
on the other bills as the judgments are the same on all the bills and they 
are made to run  concurrently. S. v. Real, supra. I t  may be added, 
however, that  the exceptions have been considered se~ ia t im ,  and none has 
been found of sufficient merit to warrant  a disturbance of the result as to 
any of the defendants on any of the indictments. Indeed, the exceptions 
to the trial on the bills charging the actual burning and armed robbery 
are less meritorious than those above considered in respect of the charge 
of conspiracy. 

I t  is observed that the prosecution inrolves no rights arising out of the 
relationship of employer and employee. Indeed, whether such relation- 
ship exists is not pertinent to the inquiry. The record reveals a plain 
case of armed robbery and willful destruction of property as the result 
of an unlawful conspiracy. A jury of the vicinage has found, upon 
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competent evidence, tha t  the defendants herein a re  the  gui l ty  parties. 
They  h a r e  n o  just grounds to complain a t  the conduct of the trial.  They  
du ly  made their  appeals to the  j u r y  and  lost. T h e  verdicts and  judg- 
ments  will be upheld. 

N o  error .  

CORRISE R. FREDERICK v. SOUTHERX FIDELITY JlUTUAL 
ISSURANCE C0MPAlr;T. 

(Filed 5 June, 1942.) 

1. Courts 9 1 4 -  
An action to recover money paid under mutual mistake of fact is gov- 

erned by the substantive law of the State i11 which the cause of action 
arose while the adjective or procedural lam is to be determined by the 
laws of the state of the forum. 

2. Money Received 9 1- 
The courts of South Carolina recognize the right of equitable relief to 

a party who has suffered injury or loss by reason of mutual mistake of 
fact. 

3. Pleadings § 1 6 b  
Where there is only one party, a demurrer for defect of parties can 

raise only the question of the plaintiff's right to sue in the capacity in 
which she states her cause of action. 

4. Pleadings § lea---Complaint held to state only one cause of action, and 
demurrer for misjoinder is bad. 
h complaint alleging that plaintiff as  executrix paid a claim against 

the estate out of funds which she and claimant mistakenly thought were 
a part of the assets of the estate, that  in a suit by the party rightly 
entitled to the funds judgment was recorered and plaintiff individually 
was required to refund said moneys, the estate being insolvent, and that 
l~laintiff is entitled to recover of the claimant the amount paid to him 
under the mutual mistake of fact, is he ld  to state but one cause of action, 
and defendant's demurrer thereto on the ground of misjoinder of causes 
is properly overruled. 

5. Money Received § 1: Executors and Administrators !2j 15e: Subrogation 
!2j 1-Complaint held to state cause of action in equitable subrogation. 

Plaintiff alleged that defendant fi1c.d a claim against the estate of her 
testator to recover for loss sustained by defendant upon a fidelity bond 
executed for testator, that plaintiff, mistaltenly thinking that funds in a 
certain bank deposit belonged to the estate of her testator, paid clefend- 
ant's claim therefrom, that  defendant knew the source of the payment, 
that there was a mutual mistake of fact in the belief that the said funds 
belonged to the estate, that thereafter the person rightfully entitled to 
said funds sued and reco~ered judgment therefor, that the estate being 
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solvent, plaintiff in her individual capacity was required to restore said 
funds. and that defeiidant's claim against the estate would not have been 
paid except for the alleged mutual mistake of fact, since there were 
insufficient funds belonging to the estate with w-hicall to pay defendant's 
claim. Hcld:  Under the laws of South Carolina, in ~vhicli the cause of 
action arose, the complaint states a cause of action for equitable subro- 
gation in faror of plaintiff in her individual capacity, since it alleged that 
plaintiff paid defendant's claim from funds which the parties mutually 
thonght belonged to the estate, and that  plaintiff pers011ally restored the 
funds to the person rightfully entitled thereto, and upon the facts alleged 
plaintiff was not a volunteer but was secondnrily liable to the person 
rightfully entitled to the f~uids and no injuqtice will be done to defendant 
by requiring restitution. 

6. Pleadings § 20- 

Upon demurrer, the allegations of the complaint innst be deemed true, 
and construed in the light most favorable to plaintiff'. 

APPEAL by defendant from judgment of Tl'illionls, J., overruling de- 
murrer a t  October Term, 1941, of DURHAM. Affirmed. 

Hedrick  & Hal l  for plaint i f f ,  appellee. 
Marshal l  T .  Spears  nnd C.  0. Penrson for defendlrnf ,  nppe l lnn f .  

SCHEXCK, J. The allegations of t h ~  complaint, as amended, were 
substantially that  the plaintiff on or about 15 Septerrlbcr, 1938, was duly 
appointed and qualified as executrix of the estate of her late husband, 
N. J. Frederick, in the probate court of Richland County, South Caro- 
l i na ;  that  the defendant is a North Carolina corporation, engaged in 
writing fiduciary bonds, 11-ith its principal office in Durham, North 
Carolina; that  soon after her qualification as such executrix, the plaintiff 
discovered a checking account in the Victory Savings Bank of Green- 
wood, South Carolina, i n  the amount of $3,030.87, i r  the name of 3. J. 
Frederick, Attorney, which she was then advised and believed belonged 
to the estate of her testator; that  after the discovery by the plaintiff of 
said checking account in the Victory Savings Bank, the defendant, 
Southern Fidelity Mutual Insurance Company, filed a claim with the 
plaintiff, as executrix as aforesaid, for  $2,500.00 for indemnity against 
said estate by reason of the alleged payment of said amount on certain 
indemnity and/or surety bonds executed for said Frederick by said 
defendant; that  at the time the defendant filed its claim with the plain- 
tiff, as executrix as aforesaid, she understood that  the estate of her 
testator, N.  J .  Frederick, had funds in hand, including the said $3,030.87, 
with which to pay, or partially pay, the claim filed by the defendant; 
that  the defendant, a t  the time it filed its claim, also mderstood that  the 
$3,030.87 was part  of the funds constituting the personal estate of N. J. 
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Frederick; and also a t  said time the Victory Sarings Bank understood 
that the said $3,030.87 belonged to the personal estate of said Frederick, 
and was subject to withdrawal by the plaintiff as executrix thereof; that 
the plaintiff, as executrix as aforesaid, recognized the claim of the de- 
fendant, Southern Fidelity Mutual  Insurance Company, for $2,500.00, 
together with other claims filed against the estate of her testator, and in 
the course of the administration of the estate paid out of said sum of 
$3,030.87 to the defendant the sum of $1,025.00, which would have been 
the amount to which the defendant would haye been entitled had the 
first mentioned sum belonged to said estate; that after the disbursement 
of the said $3,030.87, by the plaintiff, as executrix as aforesaid, in the 
course of the administration of said estate, the plaintiff was informed 
that said sum mas not the personal fund of her testator, but belonged to 
the estate of the late C. H. S. Henderson, of which her testator, N. J. 
Frederick, was executor and had been held by him only in his fiduciary 
capacity, for which his estate was liable to the Bank of Greenwood as 
administrator d. b. n., c. t. a., of the estate of C. H. S. Henderson. de- 
ceased; that the facts with respect to the ownership of said sum of 
$3,030.87, at the time of its disbursement, were not known to the plain- 
tiff, either individually or as executrix, and were likewise unknown to the 
defendant, the Southern Fidelity Mutual Insurance Company, mhich 
received $1,025.00 of it, and to the Victory Savings Bank, which per- 
mitted the plaintiff, as executrix, to w i t h d r a ~ ~  the same from its bank 
for the purpose of paying claims against the estate of N. J. Frederick, 
deceased; and that  the sum of $1,025.00 was paid to the defendant "as a 
result of the mutual mistake of fact of this plaintiff, individually and as 
executrix, of the defendant, Southern Fidelity Mutual Insurance Com- 
pany, and of the said Victory Savings Bank, . . . the said sum of 
$1,025.00 being in fact the property of the Bank of Greenwood as 
Administrator d. b. n., c ,  t. a,, of C. H. S. Henderson, deceased, and that  
said sum would not have been disbursed . . . but for the mutual mistake 
of facts"; that the plaintiff was the wife of N. J. Frederick, deceased, 
who was a practicing attorney, but she knew nothing of his relationships 
with his clients and was ignorant of his personal and professional affairs; 
that  subsequent to the disbursement by her, as executrix as aforesaid, of 
the said sum of $3,030.87, she discovered that  said sum mas a balance in 
the Bank of Greenwood belonging to the estate of C. H. S. Henderson, 
deceased, of which her late husband was executor, after he, the late X. J. 
Frederick, had taken large sums therefrom with which to purchase vari- 
ous properties for his own use; that  a f t ~ r  the discovery by her of the mis- 
take she had made in disbursing funds not belonging to the estate of her 
testator, which mistake was participated in by the defendant, Southern 
Fidelity Mutual Insurance Company, she, as an individual and as 
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executrix, undertook to make restitution to the estate of C'. H. S. Hender- 
son of the funds which had been improperly used by S. ,T. Frederick, the 
late executor thereof, and as executrix of the said X. J .  Frederick she 
obtained possession of properties acquired by him \&.ith funds belonging 
to the estate of his testator and returned them to the Bank of Greenwood, 
administrator d. b. T L . ,  c. t. a., of the estate of C. H. S. Henderson, and 
after  doing this there was still due said estate $3,660.50, a i d  this plain- 
tiff indiridually paid said sum to the said hank as adniinistrator as 
aforesaid, "whereupon she was duly and legally individually subrogated 
to the rights of the Bank of Greenwood, admin i s t r~~ to r  d. b. n., c. f .  n., 
of C. H. S. Henderson, deceased, which said subrogation is ericlenced by 
an  assignment of said claim of the Bank of Greenwood, administrator 
d.  b. n., c. f .  a., of C. H. S. Henderson, deceased, aqainst the said fund 
of $3,030.87, which embraced the sum of $1,025.00 erroneously received 
by the defendant, Southern Fidelity Mutual Insurance Company, and 
this plaintiff, individually, now holds a valid claim f'sr the recovery from 
the defendant, Southern Fidelity Mutual I n s u r a n c ~ ~  Company, of said 
sum of $1,025.00"; that  the estate of N. J. Frederick was insolvent, and 
but for the erroneous use of the said deposit of $3,030.87, which sum 
has been restored by the plaintiff in her individual capacity, the defend- 
ant  would have received nothing on its elaim against the estate of N. J. 
Frederick; that  the disbursement of the said sum of $3,030.87, made by 
the plaintiff as executrix, having been made under a mistaken apprehen- 
sion of the facts, and the said $1,025.00 having been receired by the 
defendant under the mistaken impression that  the $3,030.87, out of which 
it was paid, was available for the payment of the debts of N. J. Fred- 
erick, deceased, the defendant in a court of equity, should be required to 
return said sum of $1,025.00 to this plaintiff; that  the Bank of Green- 
wood, as administrator d. b. n., c. t. a., of the estate (of C. H. S. Hender- 
son, brought action in the Court of Common Pleas of Richland County, 
South Carolina, a court of competent jurisdiction, against the plaintiff, 
Corrine R. Frederick, individually and executrix, the Victory Savings 
Bank and others, seeking judgment against the plaintiff, individually 
and as executrix, and the Victory Savings Bank, on account of the use 
of the said fund of $3,030.87 in the administration of the estate of N. J. 
Frederick, in which action this plaintiff, Corrine R. Frederick, was 
required to reimburse the Bank of Gret.nmood, atlrrinistrator as afore- 
said, for the said sum of $3,030.87, which she "throi~gh mutual mistake 
. . . had erroneously used in the administration of the estate of N. J. 
Frederick, . . ."; that  the plaintiff, Corrine R. Frederick, has made 
demand upon the defendant, Southern Fidelity Mutual Insurance Com- 
pany, for  restitution of the said $1,025.00, but said defendant has failed 
and refused to so reimburse the plaintiff. The plaintiff, Corrine R. 
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Frederick, prays in her complaint that  the court, in its equitable juris- 
diction, annul and set aside the payment of $1,025.00 made by her to the 
defendant, Southern Fidelity Xu tua l  Insurance Company, and that  the 
plaintiff have and recorer of the defendant said sum. 

The facts alleged having transpired in  the State of South Carolina, 
the laws of that  State are applicable to the action, except the adjective 
or procedural law involved, Howard v. IIoward, 200 N. C., 574, 158 
S. E., 101, and cases there cited. 

The law of South Carolina recognizes the right of equitable relief to a 
party who has suffered injury or loss by reason of mutual mistake of 
fact. Turner v. Washington Realfy Company, 128 S. C., 271. 122 S. E., 
768; Williams v. Muehlberger, 165 S. C., 137, 163 S. E., 125. Mutual 
mistake of fact is clearly alleged in the complaint assailed by demurrer 
in the case a t  bar. 

The defendant as a first ground of demurrer to the complaint contends 
that  there is a defect of parties plaintiff therein. This contention is 
untenable for the reason that  there is only one party plaintiff, and this 
ground of demurrer, if i t  presents any question a t  all, can only present 
the question as to whether the complaint states facts sufficient to consti- 
tute a cause of action for the plaintiff in her individual capacity, in 
which capacity she sues. This question will be discussed later. 

The defendant as a second ground of demurrer to the complaint con- 
tends that  several causes of action ha re  been improperly joined therein. 
This contention is untenable for the reason that  only one cause of action 
is alleged, or attempted to be alIeged, namely: the right of the plaintiff, 
in her individual capacity, to recover for money paid out by her as execu- 
tr ix to the defendant, by reason of the mutual mistake of fact of herself, 
individually and as executrix, and of the defendant, and subsequently 
repaid by her individually to the rightful owner thereof. 

The defendant as a third ground of demurrer to the complaint con- 
tends that  it fails to state facts sufficient to constitute a cause of action 
for subrogation in the plaintiff, as an  individual, of any cause of action 
existing against the defendant in favor of the Bank of Greenwood, as 
administrator d. b. n., c. t .  a., of the estate of C. H. S. Henderson-that 
some, at least, of the essential elements of the right of subrogation are 
lacking from the allegations of the complaint. 

First, it  cannot be gainsaid that  a cause of action is alleged to ha re  
existed in favor of the Bank of Greenwood, as administrator d. b. n., 
c .  f .  a., of the estate of C. H. S. IIenderson against the defendant, the 
Southern Fidelity Mutual Insurance Company, since it is clearly alleged 
that  funds belonging to it were wrongfully paid by the bank wherein 
they were deposited to the plaintiff as executrix of N. J. Frederick, and 
by the plaintiff, through mutual mistake, were paid to the defendant, and 
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that the defendant knew a t  the time of the paymellt to it of the source 
from which the payment mas made. 

Both defendant and plaintiff, in their respective briefs, cite D u n n  a. 
Chapman, 149 S. C., 163, 146 S. E., 818, to sustain their adverse con- 
tentions as to whether the complaint does or does not state a good cause 
of action in the plaintiff indiridually bottomed on (lie right of subroga- 
tion in the plaintiff. The quotation from this case made in both briefs 
is as follo~vs : ". . . the essential elements of the ~ i g h t  of subrogation 
are :  (1) That  the party claiming it has paid the d ~ b t ;  ( 2 )  that  he was 
not a volunteer, but had a direct interebt i n  the discharge of the debt or 
1ic.n; ( 3 )  that he was secondarily liable for the debt or for the discharge 
of the l ien;  (4)  that no injustice will be done to thz other party by the 
allowance of the equity." 

Applying seriatim the essential elements enunciated in the rule as to 
the right of subrogation to the facts alleged in the complaint, we are 
first confronted with the question: H a s  the party claiming, the plaintiff 
in her individual capacity, paid the debt ? The answer is in the affirma- 
tive, the allegation as to this fact being clear and without reservation. 
Tlie second question posed i s :  Was the plaintiff not a volunteer, and 
did she have a direct interest in the discharge of the debt? The answer 
is again in the affirmative. I f  she had not paid the Bank of Greenwood, 
administrator d. b. n. ,  c. f .  a., of the estate of C. H S. Henderson, she. 
in her individnal capacity, could h a w  bc>en compelled so to do, since the 
estate of her testator was insolvent and could not have been made to 
respond-the mistake under \rhich the money was erroneously paid to 
the defendant being made by her in her capacity as executrix, in such 
capacity she was first liable, and was sc>condly liable in her individual 
capacity. Tlie third question poqed is r Was the plaintiff secondarily 
liable for the debt she paid ? Tlie answer is still in the affirmative. The 
primary liability for the debt was that  of Corrine IS. Frederick in her 
capacity as rxecutrix of S. J. Frederick, tlie secondary liability for the 
debt was that of thc plaintiff, Corrine R. Frederick, individually. The 
fourth question posed is : Would no injustice be do11e to the defendant, 
Southern Fidclity Mutual Insurance Company, by allowing the plaintiff. 
Corrine R. Frederick, the right of subrogation? The answer is definitely 
again in the affirmatiw. Thr defendant has, according to the allegations 
of the complaint, recrived, through miltual inietalr of plaintiff and 
tlef'eidant. $1,025.00 from the executrix of an estate against which it 
had a claim, from funds which did not helong to sail1 estate, and n l ~ i c l ~  
the executrix in her personal capacity ha, heen compelled to refund to its 
rightful owner. Certainly there will he 110 injustice ~lonc  the defendant, 
who allegecll,~ rrceired the payinent through mistake, by allowing tlie 
plaintiff who made tlie payment through the same alleged mistake, to 
recorer of the defendant the payment so receired and inade. 
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W e  are  of the  opinion t h a t  the  essential elements of the  right of subro- 
gat ion in the  plaintiff have been alleged in the complaint,  and  since on 
demurrer  such allegations mus t  be deemed true, and  construed i n  the  
l ight  most favorable to  the  plaintiff, Anrlrews v. Oil Co., 204 N. C., 268, 
168 S. E., 228, we conclude t h a t  the  judgment of t h e  Superior  Court  
overruling t h e  demurrer  should be affirmed. I t  is so ordered. 

Affirmed. 

TELLER JEFFRIES,  ADMIKISTRATRIS OF McKISLEY JEFFRIES, DECEASED, 
v. L. R. POWELL. JR., AND HESRY W. ASDERSON, RECEIVERS OF 

SEABOARD AIR L I S E  RAILWAY COJIPAST, 
and 

RAYMOND BRASCH v. L. R. POWELL, dR. ,  AKO HENRY W. AXDERSOS, 
R~cmrERs OF SEABOARD AIR L I S E  RAILWAY COlIPANY. 

(Filed 5 June. 1942.) 

1. Trial 8 Z Z b -  
Cpon motion to nonsuit, defendant's evidence will not be considered 

except to explain or clarify plaintiff's evidence when it  is not in conflict 
therewith. C .  S., 567. 

2. Railroads § 9- 
Evidence disclosing that the driver of a car in approaching a crossing 

could hare seen defendant's train in ample time to hare stopped, but drove 
upon the crossing to his injury without seeing the approaching train i s  
held to show contributory negligence on the part of the driver barring 
recovery by him as a matter of law. 

3. Railroads § 6- 
A speed of sixty miles per hour on the part of a train traveling through 

a rural section, nothing else appearing, is not unlawful or negligent. 

4. Railroads § 9: Sutomobiles § Zl-Evidence held to  show t h a t  negli- 
gence of driver was sole proximate cause of crossing accident, and 
precluded recovery by administratrix of guest. 

Evidence disclosing that the driver of a car approached a railroad cross- 
ing in a rural section with which he was familiar a t  five to ten miles an 
hour, that his view of the approaching train was unobstructed for thirty 
or forty feet before reaching the l i~ -e  trncli, and that he drove upon the 
crossing without seeing the train, which struck the car, injuring the driver 
and killing a guest in the car, is held to disclose negligence on the part 
of the driver operating subsequent to any negligence on the part of the 
railroad company in failing to give warning hy bell or whistle of the 
approach of its train, and therefore such negligence on the part of the 
driver insulated any negligence on the part of the railroad company in 
failing to give warning and constituted tlie sole proximate cause of the 
accident, precluding recovery against the railroad company by the admin- 
istratrix of the guest. 
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5. Evidence g 5- 
It is a matter of common knowledge that an automobile driren a t  a 

speed of fire to ten miles an hour call be stopped almost instantly. 
SEAWELL, J., dissents as to tlie nonsuit against the administratrix. 

APPEAL by plaintiffs from I'hotnpsort, J . ,  at  Oc~ober  Term, 1941, of 
WAKE. 

Two civil actions to recover damages, in the first for wrongful death, 
C .  S., 160-161, and in the second for personal illjury, allegedly resulting 
from actionable negligence of defendants-consolidated by the court 
below for the purpose of trial. 

The evidence tends to show these facts : 
The plaintiff Raymond Branch sustained personal injury, and McKin- 

ley Jeffries, intestate of plaintiff Veller Jeffries, Administratrix, was 
killed on Sunday morning, 7 May, 1930, about 9 o'clock, when Branch's 
automobile in which they were riding was struck t ~ y  a fast southbound 
passenger train of defendants a t  a crossing of a dir t  road-"not a public 
road"-and the railroad track of defendants about one-quarter mile 
south of Millbrook Station, south of Wake Forest, and north of Raleigh, 
in the county of Wake. Branch was sitting on the left side of and oper- 
ating the autonlobile, and Jeffries as the guest of Branch, was sitting on 
the right side. The railroad runs north and souih. The automobile 
approached from the east. 

The crossing is described by some of the witnesses for plaintiffs as 
being in a curve of the railroad, though no one of them was willing to 
venture an estimate of the extent of the curve. On the other hand, a 
civil engineer, witness for defendants, testified that there is actually a 
45-minute currc, that is, the curve deflects about 8 inches to the right in 
every 100 feet and in a long segment "it picks u p  to where you can see 
a slight curve." Also, a witness for plaintiffs testified that  standing on 
tlie track one could see as f a r  as Millbrook station. 

The dir t  road leads from two houses, the homes of the father a i d  uncle 
of plaintiff Branch, situated on the east side of the railroad-the former 
being "something like 300 feet therefromn-to and across the railroad, 
and thence through the property and yard of 0. A. Norwood to r. S. 
Highnay  ifl, "not a quarter mile out there" west of the railroad. A l q  

described by plaintiff Branch, "It is not a public mad, just a road for 
the outlet of the people . . . just a small road . . . the best path out." 

The crossing was first put there about 30 years ago, but was taken out 
two or three years before Sorwood bought the place, after which, accord- 
ing to testimony of father of plaintiff Branch, Woi-wood had a second 
one put i11 by the railroad section force, and had pelmittetl the use of it 
for the last five or six years. 
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On each side of the main line track a t  the crossing there is a side or 
passing track-the main line being some higher than the sidetracks. 
Evidence for plaintiffs tends to show that  the sidetrack on the east is 
6 or 8 feet from the main line, but, according to the civil engineer, 
witness for defendants, there are actually 13 feet between the east side- 
track and the center line of the main track. 

The dirt road as it leads from the Branch home to the crossing is 
described as being an  S-curve beside the railroad. I t  starts a t  the 
bottom of the letter, runs east nearly to the railroad, then turns south in 
the general direction of the railroad, crosses a bridge, then veers to the 
left, and on up-hill curve to the right to the crossing, and straightens out 
about 30 or 40 feet from the track at the crossing. After passing the 
bridge and veering to the left there are an  oak tree and some b u s h ~ s  
standing on the right side of the road 42 feet from the main track of the 
railroad, according to evidence for plaintiffs, and by actual measurement 
66 feet east of a point 65 feet north of the crossing, according to the civil 
engineer, witness for defendants. All the evidence tends to show that  
after passing this oak and the bushes in  approaching the crossing from 
the east there was no other obstruction on the right or, as expressed by 
Deputy Sheriff Maynard, witness for plaintiffs, "no more bushes, no more 
anything except air  toward Wake Forest." 

Plaintiff Branch testified: ('When I could first see by this tree and 
bushes we xe re  something like 30 or 40 feet from the main line track." 
Yet he says, T 7 h e n  I got by the bushes toward Wake Forest I could see 
about 50 feet, I imagine, down the track." Also, there is testimony of 
three other witnesses, who made observations a t  the scene, who give 
various estimates of distances north of the crossing that  the track mas 
observable after passing the tree and bushes. But all hands agree that  
there is no obstruction on the right of the road between the tree and 
bushes and the railroad. Too, all agree that as one approaches the track 
view may be had farther down the track. The witness Deputy Sheriff 
Atkins testified : "When you pass the bushes you could see approximately 
80 or 85 feet down the rails . . . when you got 20 feet of the track, 1 
didn't meainre it, but you could see a good distance from there, about 
150 feet . . . when you are 10 feet from the track I don't think there 
is anything to keep you from seeing all the way down, because the right 
of way is open on both sides." 

Furthermore, in the opinion of the father of plaintiff Branch:  "You 
have to come near getting on the sidetrack before you can get a good 
view of the railroad. T h e n  you get on the sidetrack you h a ~ e  a pretty 
good view as f a r  as the planer." That  distance, according to the civil 
engineer, witness for defendants, is about 1,200 feet. 

On the other hand, the civil engineer, witness for defendants, testified, 
that standing in the road a t  a point 50 feet from the crossing the full 



riew could be had of a man standing on the track ~nortli of the crossing 
a t  a distance of 850 feet b ~ -  actual measurement, beytmd which the prrson 
began to disappear from the feet up as lie moved to the north, and a t  a 
distance of 25 feet from tlie track the station a t  Millbrook could be seen. 
Tliis witness further testified that while sitting in his car in the road 
50 feet cast of the croqsing, 11c observed the approach of both a freight 
and a passenger train from the north, and that  he could ser "right much 
of the top of the engine" a t  about 1,400 feet, "orel half the mgirie" at 
about 1,200 feet, and "all the engine" a t  925 feet north of the crossing. 

Plaintiff Branch gives a narrative of the accident. On direct exarni- 
nation he testified: "The road . . . gcle. up  a little knoll n-it11 bushes 
on both sides. I bears right and gets straight to go acre,; the railroad 
and just as I get by t l m e  bushes and there yo11 are on the track. I p e e p  
around to see n h a t  was coining. I wa5 listening :ill the time, too. I 
peeped around to ree n h a t  n.as coming and there the train n.aq and the 
train caught us right there. I t  knocked me untonscious and killed 
McKinley Jeffries. ,Is I turned hcrc end started u p  tox-ards . . . the 
crossing, my  back was exactly to the train . . . I guess 1 n.aq driving 
ahout 5 or 10 miles an  hour ah I approached the crossing . . . i11 second 
gear . . . When I got by the trre I didn't see anything, no train in sight;  
neither did I hear one. I proceeded on the track and when I crossed the 
first sidetrack . . . I looked around, nothing coming from Raleigh. and 
when I peeps around McKinley, the train was there and nothing we could 
do . . . When I crossed tlie track next to main line, there was no train 
in sight a t  that time . . . I t  was Sunday when I had the wreck and it 
was Sunday when I remembered . . . I didn't know what happened to 
mc7, whether tlie train hit me or not." Then on cl-oss-exanliliation, i n  
answer to question, '(What kept you from seeing the train?" he said, 
"It hadn't got up  there" ; and then, in substance, tliai if the train was on 
tlie track it was out of sight, and it would be out of sight 7 5  feet down, 
'i unless you were on the track-main line," and, continuing, "I can't 
remember seeing any train, only thing 1 know is th:y sag the train hit  
11s. The way it hit us it couldn't be running no slower than 70 miles. 
I didn't see it.  That  is what I told thr  Coroner ~vhen  I was examined 
before h im;  told him I never had seen the train . . that 'all that  time 
I didn't hear any train, so when I got to the railroad I took right across 
and when I started acrow I don't know anything else. That  is the last 
that I can remember.' I didn't hcar anything and nothing to stop nie. 
When I got to the track I took right on across . . . I didn't knoxv a 
train had hit us until I came from tlie hospital . . . When I goes across 
the sidetrack I was looking towards Raleigh; 1 looks around north to 
Fee what was coming and nothing was coming." 

Plaintiff Branch further testified: "Als I btarted across the track no 
whiftle was blowing and no bell was ringing. I had my glass down. I 
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was listening." His  father testified that  when the train passed that 
morning he was on his back porch and that  "whistle didn't blow and 
the bell didn't ring." On the other hand, the engineer and fireman and 
others who were in the immediate neighborhood testified that  the whistle 
blew for Millbrook and also for the crossing in question, and that the 
automatic bell was ringing and continued to ring until after the auto- 
mobile was hit. 

The father of plaintiff Branch, on being asked, "Your boy drore over 
that  crossing erery day ?" answer, "No, sir, not every day. My son knew 
all about this crossing. I suppose he knew all about those bushes." 

The fireman, as witness for defendants, testified: "I was in the fire- 
man's seat box on the left side of the engine. . . . I saw the automobile, 
I suppose we were 1,500 feet from the crossing, before it went behind this 
bunch of trees coming u p  parallel with the track, and I saw i t  come 
around from behind a bunch of trees and I thought he was going to stop. 
H e  was running very slow . . . toward the railroad, and when he came 
up to the track I realized he was not going to stop, and I hollered to the 
engineer. U p  to that  time I had thought he was going to stop . . . the 
whistle was being blown a t  that  very time . . . the engineer put on the 
brakes and emergency . . . there is nothing else an  engineer can do 
under those circumstances." Then on cross-examination this witness 
stated that this train was on schedule of 60 miles per hour, that  it  was 
making schedule, and was on time. 

The acts of negligence of defendants, as alleged by plaintiffs, in their 
complaint, briefly stated, are these: (1) The operation of the train at a 
negligent and dangerous rate of speed of approximately sixty miles per 
hour as it approached the crossing in question. (2 )  The failure to give 
any signal of the approach of the train, either by ringing of bell or  
blowing of whistle. 

Defendants in answer filed deny plaintiffs' allegations of negligence 
and, for further answer and defense, aver as to death of Jeffries (1 )  
the negligence of driver of the automobile, as sole proximate cause, arid 
( 2 )  the contributory negligence of Jeffries, in numerous specific respects, 
and as to Branch, his sole negligence and contributory negligence in 
respects specified. 

Defendants, having reserved exception to refusal of the court to grant 
their motions for judgment as in case of nonsuit a t  the close of evidence 
for plaintiffs, renewed such motions at close of all the evidence. The 
motions were then allowed. 

From judgments pursuant thereto, plaintiffs appeal to Supreme Court, 
and assign error. 
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T h o s .  TI ' .  Rlifin fo r  p la in t  if, appe l lan t ,  J e  f r i e s .  
fllli.\ A17assif a n d  Douglt tsc d Dolcglasa for p l a i n t i f f ,  ccppc~llntrt, R r t r t ~ e h .  
J lu r r t r y  Lllloi f o r  de f e r ldan f s ,  nppel lers .  

J~INIIORKE,  J. 111 considering the challenge to the correctness of the 
ruling of tlie court bclon- in sustaining motions of defendant.;, respec- 
tively, for judgments as of nonsuit a t  the close of all the elidenee. C. S., 
567, "defendant's eridence, unless favorable to the plaintiff, is not to be 
taken into consideration, except when not in conflict nit11 the plaintiff's 
e~+tlcnce, it  may be used to explain or make clcar that ~\~ll icl i  has been 
offered by the plaintiff." IItrrrisort I - .  R. R., 194 S .  C., 656, 140 S. E., 
595; I l n r e  T .  l l 'ei l ,  213 S. C., 489, 196 S. E., 84s ;  ,YrTlurs 1 % .  l ? ~ ~ r l A ,  214 
N .  C., 300, 199 S. E., 266; C'rrrwford T .  ( 'rcrri~forcl ,  214 S. ('., 619, 200 
S. E., 378; F ~ r r ~ e r ( l l  I I O ~ I P  1 . .  111s. ( ' 0 . .  216 N. C., 562, 5 S. E. (2d).  820; 
G o d w i n  I?. R. R., 220 N. ('., 281, 17  S. E.  (2d) ,  13;. 

JThen the eridence in the prewnt record, so concitlered, is taken ill the 
light most farorable to each of the plaintiffs, we arc, of opinion that  the 
court properly ruled tliat the evidence is insufficient to take either case to 
the jury. 

111 so far  as tlie Branch appeal is conccrncd, the ruling of the court 
 find^ support in a long line of decisions recently reriewed in G'odu,ir~ 
1 % .  R. Ij., ,supr(r; , ~ I 1 1 k r  7.. I<. R., 220 il\T. C., 562, 18 S. E. (2d),  232 ;  
X d ' r i m m o n  a. F ' o ~ i d l ,  a n t e ,  216, 19 S. E. (2d),  8230. T h e n  tested by 
the principles there applied, the evidence liere plainly shows that plaintiff 
Branch, the driver of tlic automobile, was guilty of negligence wllich 
proxiinately, a t  least, contributed to his injury. I Ie  doe3 not say that  
he could not h a w  seen the train. I Ie  nlrrely iavs that  he did not. 
"This manifests negligence." Ttrr t  I ? .  K.  R., 202 I-. C., 52. 161 S. E., 
720; E l l e r  z.. R. R., 200 S. C., 527, 157 S. E., 800; B a i l e y  1 % .  R. R.. 196 
X. C., 515, 146 S. E., 135;  ITnrricon I . .  R. R., supra .  "The law is not 
ahle to protect one nllo has eyes and  rill not see-ears and will not 
l~ear ,"  Sitrc.!~, C .  .I., in II trrricou 7'. K.  Ti., \~rprcc. Also in T n r t  1 % .  R. R., 
m p m .  

Moreorer, as related to the Jeffries caqe, there is l~othing in the record 
from which it may br inferred that, a t  the time and place of tlie accident, 
in a rural  section, thr  train of defendants was b(,iiig operated a t  an 
n n l a n f d  or negligent rate of speed. Hence, if it  be conceded that  
defendants were required to give a signal of the approach of its train 
a t  the cro~sing in question, :md failed to do qo, it is clear from the 
evidence tha t  the negligence of Branch a a? such as tn insulate negligence 
of dcfcntlants, and tliat his negligence was the ?ole proximate cause of the 
collision between his automobile and t11c train of tlefendantq in which 
tTcff~.ies 1o.t hit life. Thi i  conclusion ic in keeping with n ell established 
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principle, and finds support in numerous cases in this State, arnoilg 
which are : Ballinger v. Thomas, 195 K. C., 517, 142 S. E., 761; I I ~ r n m n  
v. 3. R., 197 11'. C., 718, 150 S. E., 361; ITinnclnt 2.. R. R., 202 N. C., 
493, 163 S. E., 5 5 6 ;  George v. R. R.,  207 N. C., 457, 177 S. F,., 324; 
S .  c., 210 S. C., 58, 185 S. E., 431; Smith 1%. Sink, 211 S. C., 725, 192 
S. E., 108;  Powers v. Sternberg, 213 N.  C., 41, 6 S. E .  (Zd), 808; 
Jfurray v. R. R., 218 N. C., 392, 11 S. E. (2d),  326; C'hinn~s 2 % .  R. R., 
219 S. C., 528, 14  S. E. (2d),  500; Reez'es 2.. Sfaley,  220 N. ('., 573, 
18  S. E. (2d),  239; and Bufner v. Spense, 217 5. C., 82, 6 S. E. ( 2 t l ) ,  
808. 

As stated by Devin, J., in the Chinnis cnse, supra, "Conceding that  
there was evidence of failure on the part  of defendant to sound whistle 
or bell to give warning of the approach of the train to the crossing, it is 
clear that  the active negligence of the driver of the automolde, subse- 
quently operating, was the real efficient cause of the injury to plaintiff's 
intestate . . . The negligence of the driver of the automobile was patent. 
I t  intervened between the failure of the defendant to give warning of the 
approach of the train to the crossing and the injury to plaintiff's intes- 
tate, and it began to operate subsequent to any act of negligence on the 
part of defendant, and continued to operate to the instant of injury." 
Here, moreover, the driver of the automobile '(knew all about this cross- 
ing," and, though there was nothing to obstruct his view, he drove his 
auton~obile, a t  speed of five to ten miles an hour, thir ty or forty feet to 
and on the crossing in the face of a fast moving train without seeing it, 
which manifestly he could have seen in the exercise of due care. He 
was running his automobile into a known zone of danger, and he failed 
to see the obvious in broad daylight. Furthermore, a t  the rate of speed 
the automobile was being driven, it is a matter of conlmon knowledge 
that  Branch could have stopped i t  almost instantly. I n  such situation, 
even if it  be conceded that  the defendants were required to give a signal 
of this crossing and failed to do so, it  is manifest that that  would not 
have resulted in injury and dcath of Jeffries but for the subsequent gross 
negligence of the driver of the automobile, to which the collision must 
be attributed as the sole proximate cause. Bufner I * .  Spenw, .supra; 
Reeves I,-. Sfaley, supra. 

The judgments below are 
Affirmed. 
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RESPONDEKTS. 

( Filed 5 June. 1942. ) 

1. Partition § la- 

Tenants in common in land subject to a life estate are  entitled to parti- 
tion prior to the termination of the lift. estate, C. S ,  3234, but they may 
not disturb the possession of the life tenant, or sell her interest except by 
her consent, C. S., 3'235, the life tenant not being a tcwmt in common. 

2. Wills g 31- 
The object in construing a will is to arrive a t  the intention of testator. 

3. Wills 3%- 

The law favors the early resting of estates, and :I devise will be held 
to vest a t  the death of testator unless the intent to postpone the resting 
of the estate clearly and manifestly alqears  from the will beyond mere 
inference or construction. 

A remainder will be held to vest as  of the date of the death of the 
testator and not a t  the termination of the particular estate if i t  is subject 
to no condition precedent except the termination of the particular estate, 
and words describing the future event will be construed to relate merely 
to the time of the enjoyment of the r~mainder  and not the time of its 
vesting. 

As a general rule, where the remainder is to all persons of a specified 
class or their next of kin or lawful heirs or representatives. and not 
merely to specified persons of a class, the remainder rests in the members 
of the class a s  of the date of the death of testator. 

6. Sam- 
A devise to testator's wife for life "and a t  her death I want this land 

to go to my children or their representatives" i s  held to rest the remainder 
in testator's children or their representatires as  of the date of testator's 
death under the general rule, the words "or their rc~presentatives" being 
merely a term of inheritance to guard against a 1ap:e. 

7. Partition la- 
Where a tenant in common in lands subject to a life estate mortgages 

his interest, the purchaser a t  the foreclosure sale of the mortgage may 
maintain a proceeding for partition. 
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8. Partition 8 lc- 
I n  order to support a decree of sale for partition the court must find the 

facts required by C. S., 3233. 

, ~ P P E A L  by plaintiff from Parker ,  J., at February Term, 1942, of 
GRASVILLE. Er ro r  and remanded. 

Petition for sale for partition. 
Peter Haithcock, a resident of Granville County, died testate, seized 

and possessed of certain land in said county. His  will, in part, provides : 
"I give and devise to my beloved wife, Mittie F. Haithcock, the tract 

of land on which I now reside during her natural life and a t  her death 
I want this land to go to my children or their representatives, except 
that  part  of the land on the northeast side of the road running from the 
Tarboro Road to Mt. Energy Road, which I give to my step son Henry  
Harrison, a t  the death of my wife." 

H e  left surviving his widow, Mittie Haithcock, who later intermarried 
with W. G. Sanderford, and five children, to wit : Graham Haithcock and 
the defendants Tiney Haithcock Sadler, Bulah Haithcock Thaxton, 
Lella Haithcock Stroud, and Sadie 11. Young, all of whom are still 
living. 

Graham Haithcock conveyed his interest in the l o c u s  i n  q u o  by trust 
deed. The trust deed was foreclosed and plaintiff became the purchaser 
and is now the owner of said undivided interest. Thereafter, plaintiff 
instituted this proceeding before the clerk for sale for partition. The 
petition alleges the life interest of Nit t ie  F. Sanderford, which has not 
yet terminated, but it does not clearly appear whether the plaintiff seeks 
to sell the fee, including the life estate, or merely the remainder subject 
thereto. 

The clerk concluded that the children of the testator took only a con- 
tingent remainder under the mill and that  the plaintiff is not seized and 
possessed of such present interest in said land as would entitle him to a 
sale for partition. H e  thereupon dismissed the petition. 

On appeal to the Superior Court the judge below found the facts and 
on the facts found he concluded that the interest of Graham Haithcock 
is contingent upon his surviving the life tenant;  that  the ultimate takers 
in the event he fails to survive are not parties to the action; and tha t :  

"The Court is of the opinion that  the takers of the remainder are to 
be determined as of the date of the death of the life tenant, Nrs .  Mittie 
F. Sanderford, formerly Mrs. Peter Haithcock, and the termination of 
her life estate, and only those in csse as of that time are entitled to take, 
and the Court so adjudges. M o s e l e y  c. Knott, 212 N. C., 651." 

Judgment was thereupon entered decreeing that plaintiff has no rested 
interest in said land;  that such interest will become vested only in the 
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event Graham Haithcock survives the life tenant ;  and that  the petition 
be denied with leave to plaintiff to renew its motion in  the event said 
Graham Haithcock shall s u r v i ~ e  the life tenant. Plitintiff excepted and 
appealed. 

D .  P. McDufl ie  for petit ioner,  appe l lan f .  
.J70 counsel for respondenfs ,  appellres.  

BARSHILL, J. This appeal presents for decision two questions: (1 )  
I s  one of sereral tenants in common of real property which is subject to 
an outstanding life estate entitled to have a sale tkereof for partition 
prior to the expiration of tlie life estate; and (2 )  are the children of the 
testator seized of a vested or a contingent remainder? 

The fir,it question is answered by statute. Fo r  the purpose of parti- 
tion the tenants i n  cornnion of a vested remainder are deemed'to be 
seized and possessed thereof as if no life estatc existed and the existence 
of the life estate is no bar to a proceedings for sale fcr  partition. C. S., 
3234. Gillcspie v. All l iso~7,  115 N .  C., 542. See also Rnqget f  c. Jackson ,  
160 S. C., 26, 76 S. E., 86. However, this sliall no,  interfere with the 
possession of the life tenant during the existence of her estate. Shc is 
not a tenant in comnlon with the plaintiff. While she may  waive her 
rights and consent to the sale of her estate, C. S., 3235; S ides  v. Xides, 
178 N .  C., 554, 101 S. E., 100, this may not be done, against her d l ,  in 
a partition proceeding. Rtry T .  Poole,  187 9. C., 74!1, 123 S. E., 5. 

I n  the construction of a will tlie objed is to arrive a t  the intention of 
the testator and it is the policy of the law that  a devize should take effect 
a t  the earliest possible moment that  the language will permit. JIcDonald 
1 ) .  H o w ,  1'75 K. C., 257, 100 S. E., 427. The law farors the early vest- 
ing of estates-it hastens the time when the ulterior limitation takes on 
a transmittible quality. IIeiice, the inclination is to construe legacies, 
and especially provisions for children, to  be vested and transmittible if 
the mill possibly admits of i t ;  a i d  they are most reluctantly held to be 
contingent. ( 2 1 1  v. W e n w r ,  21 N. C., 41. 

'Che intent to postpone the vesting of' the estate must be clear and 
manifest and not ariqe by mere inference or construction. 23 R. C. L., 
524. 

'The remainder is vested, when, throughout its continuance, the remain- 
dermal1 and his heirs hare  the right to the immediake possession when- 
ever and hoverer the preceding estate is determined; or, in other words, 
a remainder is vested if, so long as i t  lasts, the only obstacle to the right 
of immediate possession by the remainderman is the existence of the 
preceding estatc; or, again, a remainder is rested if it  is subject to no 
condition precedent save the determination of t l i ~  preceding estate. 23 
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R. C. L., 504. I t  is a fixed interest, to take effect in possession after a 
particular estate is spent. 23 R .  C. L., 498 ; Power Co. c. Haywood, 186 
N. C., 313, 119 S. E., 500. 

Remainders will be deemed to vest at the death of the testator, when 
the will becomes operative, unless some later time for the vesting, as the 
termination of the particular estate or the time of the payment or dis- 
tribution, is clearly expressed by the words of the will, or is necessarily 
implied therefrom; such is presumed to be the testator's intention unless 
the contrary appears. 23 R. C. L., 525. 

Words of futurity, apparently importing a contingency, are often 
construed as contemplating aspresent devise of a remainder with right of 
enjoyment only after the future event. Where a particular estate is 
created by will, with a remainder over upon the happening of an event, 
the words descriptive of the event are construed as referring merely to 
the period when the enjoyment of the prior estate determines, and not 
as designed, in the absence of express words or a manifest intent to that 
effect, to postpone the vesting of the remainder over. Adverbs of time 
such as '(when," '(thereafter," ('then," "after" and the like, and adverbial 
terms of time such as ('at the death of" and ('upon the death of" the life 
tenant in a devise of a remainder are construed to relate merely to the 
time of the enjoyment of the estate, and not to the time of the vesting in 
interest. They do not create a contingency, but merely denote the com- 
mencement of the remainder in point of enjoyment. Rives v. Frizzle, 
43 N. C., 237; Dixon v. Pender, 188 N .  C., 792, 125 S. E., 623; W i t t y  
1 % .  Wit t y ,  184 K. C., 375, 114 S. E., 482; Pouler C'o. v .  Haywood, supra; 
Devane v.  Larkins, 56 X. C., 377; E l ~ o o o d  1 % .  Pl,lmmer, 78 K. C., 392; 
Harris v. Russell, 124 K. C., 547, 23 R. C. L., 526-27. See also Anno. 
L. R. il., 1918-E, 1098. 

I t  is the general rule that, where the remainder is to all percons of a 
specified class or to their next of kin or lawful heirs or representatives, 
and not merely to specified persons of a class. they take a vested remain- 
der. Y a r n  Co. v. D e m f o e ,  192 K. C.. 121, 133 S. E., 407; Dixon. I * .  

Pender, supra; Jones 1 % .  Oliver, 38 S. C., 369 ; Jrnkins v. Lambefh,  172 
S. C., 466, 90 S. E., 513; Baugham 7,. Trust Co.. 181 S. C., 406, 107 
S. E., 431, 23 R .  C. L., 523; 40 Cyc., 1481; and to ascertain who takes 
the roll must be called as of the effectiw date of the will-the date of the 
death of the testator. Tnylor 1 . .  Taylor,  1'74 S. C., 537, 9.1 S. E., 7 ;  
Dixon c. Pender, supra; Yarn  C'o. 1.. D ~ l o ~ l o e ,  s11prn; G u r l ~ y  2). Wiggs, 
192 N. C., 726, 135 S. E., 858. 

Here the devise is to the testator's children as a class and not to any 
particular group or limited number thereof. There is no language used 
which indicates an intention that the devise is to become effective a t  any 
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time other than the effectire date of the will. Thl. only circumstance 
which prevents the immediate enjoyment of the estate is the existence of 
the life estate. 

The term "or their representatives" is a term of inheritance synony- 
mous with "heirs" which guards against any lapse of legacy, 23 R. C. L., 
538-39, and gives assurance that  either the children or those who repre- 
sent them shall have the enjoyment of the estate derised. I t  creates 
neither a contingency nor a limitation over, but denotes the inheritable 
quality of the estate in remainder. Hence, Grahar i  Haithcock, a t  the 
death of the testator, became seized of a one-fifth interest in remainder 
in  the locus in quo. I t  is so admitted in the ans,wer. This interest 
passed to plaintiff under the foreclosure deed and is a sufficient interest 
to support the proceedings and entitle plaintiff to the relief prayed. 

The court below, in rendering its decision, relied upon Xose ley  r .  
Knoft,  supra.  That  case is distinguishable. There the derise was to 
two daughters or the survivor for life with the remander  to the issue of 
both or either, but on failure of such issue a t  the d t~ath  of the surr i ror  
of the two, to her "own lawful heirs." Neither life tenant left i s u e  
surviving. Clearly the interest of clainlants was contingent and could 
not vest before the death of the life tenants, for not until then could it 
be determined that  they would leave no issue surrivjng. 

Before a decree of sale may be entered certain facts must be found. 
C. S., 3233; Ledbet ter  c. Pinner ,  120 N. C., 455, 27 S. E., 123; T- t rnd~r -  
bilt v. Roberts ,  162 N. C., 273, 78 S. E., 156. Hence, the judgment 
entered must be vacated and the cause remanded for further proceeding. 

E r ro r  and remanded. 

C. 11. SHEETS v. .J. A. DILLOS. 

(Filrd 5 June. 1942.) 

1. Deeds 16- 

The servitude imposed by restrictive corcnantc; i n  a deed is a species 
of incorporeal right n liich rluis with the land and it, binding npon vccwie 
pnri3haqers from the grnnt~e ,  even though the rrqtric ions are not incerted 
in  ~uhsequent deed*. 

2. Property 2- 

Corenants restricting the use of propwty will he ~ ~ p h e l d  when they are 
rensonable, are not contrary to pnhlic policy or in rwtraint of trade. and 
are not for the purpose of creating i~ monopoly. 
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3. Deeds 1- 

Covenants restricting the use of land are  not impolitic, and the owner 
of land may insert any restrictive covenants he deems fit so long as  the 
beneficial enjoyment of the estate is not materially impaired and the public 
good and interest are  not violated, and the partg contending that by reason 
of conditions subsequently arising the enforcement of the restrictions 
would be inequitable and unjust, has the burden of proof. 

4. Same- 
Where a person owning a body of land sells a portion thereof by deed 

containing restrictive covenants, the restrictions will be deemed personal 
to the grantor and for the benefit of the land retained, and it  is only 
when the land is subdivided and sold by deeds containing uniform restric- 
tions in accord with a general scheme for the benefit of all within a speci- 
fied area that the purchasers of lots therein may enforce the restrictive 
covenants inter se. 

5. Same: Judgments $j 2 b R i g h t s  of owners of lots in subdivision to 
enforce restrictive covenants cannot be precluded in action to which 
they are not parties. 

Where it  appears that the owner of a subdivision has sold lots therein 
by deeds containing restrictive covenants and that all lots save one in the 
block in which the ZOCIL.Y in quo is situate were sold subject to similar 
restrictions, equity will not decree that  the restrictions are void in an 
action by a vendor against his purchaser when the owners of other lots in 
the development are not made parties, since their rights could not be pre- 
cluded by the judgment. 

APPEAL by  defendant f rom Warliclc, J., a t  December Term,  1941, of 
FORSYTH. E r r o r  a n d  remanded. 

Action to compel specific performance of a contract of purchase and 
sale of real  property. 

Plaintiff,  being t h e  owner of lot Xo.  13, block 4, West Highlands 
No.  1, i n  Winston-Salem, N. C., contracted to  sell the same to defendant 
"free and clear of . . . a n y  and  all restrictions as  to  the use of the prop- 
e r ty  f o r  building purposes, the said p a r t y  of the second par t  ant icipat ing 
and planning to use the  said property f o r  business purposes only, and no 
other." T h e  defendant refused to comply for  tha t  one of plaintiff's 
predecessors i n  title, by covenant contained in a deed to the premises, 
restricted the  use of said property to residential purposes. 

T h e  plaintiff thereupon instituted this  action to compel defendant to 
comply. T h e  defendant, answering. pleaded the restrictive covenant 
running  x-ith the land contained i n  one of the  deeds i n  plaintiff's chain 
of tit le as  a breach of the conditions of the contract.  Plaint i f f ,  replying, 
alleged tha t  the  said corenant  was not ineerted in  said deed pursuant  to  
a n y  general plan or scheme of derelopment in  a manner  to be binding 
upon the gran tor  and his other grantees:  t h a t  even if i t  was so inserted, 
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conditions have so changed as to make it inequitable and unjust to now 
enforce it. H e  prays that  the court decree that  the coveiiant is now null 
and void and of no effect and that  defendant be required to eon~ply ~ v i t h  
his contract. H e  sets forth fully the facts upon wl~i,xh he bases this plea. 

When the cause came on for hearing the parties rvai~ed trial by jury 
arid agreed that  the court should hear the evidence, find the facts, and 
render its judgment thereon. 

After hearing the evidence, the court found the facts as follows : 
"1. That  prior to the development of the property in ~vhicli the lot a t  

the corner of First  and Hawthorne Road, in the Cit,y of Tinston-Salel t~,  
was developed one, P. 11. Hanes, owned the property on both the north 
arid south sides of First  Street a consiclerable distance east ant1 west 
thereof a t  Hawthorne Road;  that he also owned a1 of the propcrty on 
both sides of Hawthorne Road, to-wit, the east and west sidcs, and for 
a considerable distance therefrom, i iort l~ and south; that he later formed 
a corporation known as the West End  1)evc~lopment Company, in which 
he or the immediate members of his family owned all of the stock and 
transferred the title to all of the property near this intersection and for 
a considerable distance therefrom to said corporation; that they at- 
tempted to limit the development of most of the property sold by thrm in 
the block in which the property in quc~ition is locited, by inserting a 
limitation or restriction i11 most of thc deeds that the lot be used for 
residences o11ly but conve~ed one lot without this restriction and did not 
covenant that  the land or lots retained noultl be so rr~itrictetl; that  to t l ~ c  
east of this lot across IIawthorne Road it sold a large site to the Gulf Oil 
Company, to be used by them as a filling station and the said property is 
used as a filling station as of this da te ;  that it  wld to thr. P I I ~ P  Oil 
Company a large lot immediately acroqs F i r i t  Streei from this ~ ~ r o p e r t y  
for the purpoqe of erecting thereon a filling station and the said colllpaiiy 
did erect thereon a filling station and that the said filling statioii i i  110~ .  

used as such; that  catercornerecl across fro111 the lot in clucitio~i at tlic 
southeast corner of First  Street and IIawthorne Road t l ~ c  Wc-t E i ~ d  
Development Company erected a large block of stores which a le  nolv 
rented for g r o c ~ r y  stores, drug stoi.cs, reitaurants, harbrr -hop, and 
similar types of chtahlislin~ent-; that a f tw  the death of tho sai(1 T'. 11. 
Hancs, tlw T e s t  End De~eloprnciit ('ornpany'i stoc3k n-a. inherited by 
the childre11 of the said P. H. IIane\ ;  that later the TTest Entl Del cxlop- 
ment Company was dissolved and all of tlic real cctate eonsiiting of m s t  
acreage and lots was transferred by the West End nei-elopn~cnt Corripany 
to a Trustee for the heirq of 1'. IT. IIanec;  that  in rcc2c1iit gears the said 
Trustee has erected and leased to the L\. & P. Tca C o n ~ p a l ~  a large iuprr-  
market on A lot across First  Street to the west of thr lot in qu~s t ion  and 
they hare  ereeted on the remainder of the lot and at1,jawnt to the qilper- 
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market a large lot for parking space for the patrons of the said A.  6: P. 
Market;  that  later a filling station was erected for the use of the Standard 
Oil Company and rented to said Company or some person designated 
by said Company, and the filling station is now used for that purpose; 
that  by reason of these sales and developments by P. H. Hanes or the 
closed corporation of P. H. Hanes, the T e s t  End Development Com- 
pany, and/or the Trustees of the heirs of P. H. Hanes, the Court finds 
as a fact that  there has been no general plan of development concerning 
the lot in question and by reason of the said failure of a general plan of 
development the rectrictions contained in the deed to one of the plaintiff's 
predecessors in title restricting the use of the said property for residential 
purposes only, is null and void and of no effect. 

"The Court further finds as a fact from the evidence adduced at the 
trial of this cause that  even if a general plan of development was in- 
tended for the block in which the lot involved in this suit was locat~d,  
great changes have occurred in the vicinity rendering the property wholly 
unfit for residential purposes; that  a filling station has been built imnie- 
diately across Hawthorne Road to the south of the lot and is now main- 
tained by the Gulf Oil Company, as a super filling station, being used 
by hundreds of cars a day and from which emits the noises usually 
occurring around such a filling stat ion;  that a filling station has been 
built by the Pure  Oil Company across First  Street from the lot, to the 
south, and a large filling station is now maintained there and is used by 
a great number of patrons and from which emits noises incident to the 
operation of such a place of business; that  very recently a filling station 
has been erected immediately to the west of the Pure  Oil Company'$ 
station and across First  Street to the south from the lot in question, ucetl 
by the Standard Oil Company and thi.: station is patronized hy a lalgc 
number of persons and from it emits noises incident to the operation of 
such a business; that catercornered off First  and Hawthorne Strrets. to 
the southeast from the lot in question is a large block of stores containing 
one or more grocery stores, a drug store, reqtaurant and similar plawb 
of busines,  which block of businesqes extrnds entirely "1)  Ilawthorne 
Road to the south from the intersection of First  Street [or an entire 
block; that  also located in this block is an additional drug .tore, grocery 
store, two super markets and a beauty parlor, all of which are patronizetl 
by a large number of people and from them emits the usual noises and 
odors incidental to the operation of cuch business places; that arrow 
First  Street to the west of this lot has been erected a large super AL 6: P. 
Xarket ,  patronized by probably the largest number of patvons of any 
store in the City of Winston-Salem; that  there is a large parking lot 
operated in connection with this business and there is a tremendous 
amount of parking on the ~ t r ee t s  by this lot and other places adjacent 
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thereto, by the patrons of this market;  that  emitting from this place of 
business are the noises of the traffic, odors, and other things incidental to 
the operation of the said business; that  this lot juts out as a form into 
probably the busiest intersection in the City of Winston-Salem; that  to 
the south of this intersection is the residential area known as Ardmore, 
in which live approximately 15,000 persons and by this intersection goes 
the traffic into the only two main entries or arteries of traffic into this 
large subdivision; that  located to the north of this lo: is a large Grammar 
School and the R. J. Reynolds High School, the largest high school in the 
City of Winston-Salem and across this intersection goes a large amount 
of the traffic headed towards the Mocksville Highm,xy, to the southwest, 
and to the Country Club to the west, both leading to large residential 
areas and carrying a large amount of traffic; that  by reason of this traffic 
on both sides of the said lot, it  is highly undesirable as a residential lo t ;  
that  the lot as a residential lot is worth less than the amount of the street 
assessments, to-wit, $1,300.00; that  as a business lot jt is worth more than 
$20,000; that  by reason of the changes that  have taken place in  the area 
as to the establishment of business property and the tremendous increase 
of traffic.on both streets, on both sides of this property, the lot in question 
has been rendered wholly unfit for residential purposes and the changes 
in  the use of the property in the vicinity ha re  been so radical as to 
destroy the essential objects and purposes of the agreement to use the 
said property for residential purposes only; that  in fact the said property 
has become business property instead of' residential property and it will 
be highly inequitable to enforce the residential restrictions on the use of 
this property; also by reason of the fundamental changes in the character 
of the community the residential restrictions in the deed from one of the 
plaintiff's grantors, which purports to run  with the property, has made 
the restrictions unenforceable and it would be inequitable and unjust to 
attach the restrictions to the use of the said property." 

I t  thereupon decreed "that the restrictions purporting to run with the 
land in a deed to one of the plaintiff's predecessors in title, limiting the 
use to residences only, is declared null and void and of no effect, and the 
defendant be, and is hereby required to accept a deed from the plaintiff 
to the property, and is directed to execute to the plaintiff a deed in fee 
simple to the farm in Stokes County to pay the s t i p ~ l a t e d  down payment 
of' $2,000.00 and to execute a note secured by a deed of trust under the 
terms of the contract for the remaining $18,000." 

Defendant excepted and appealed. 

E l l e d g e  Le. W e l l s  for p l a i n t i f ,  appel lee .  
B u f o r d  T .  H e n d e r s o n  for  d e f e n d a n t ,  appe l lan t .  
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BARKHILL, J. The servitude imposed by restrictive covenants is a 
species of incorporeal right. I t  restrains the owner of the servient estate 
from making certain use of his property. Turner v. Glenn, 220 S. C., 
620, and cases cited; 14  Am. Jur. ,  608-09. Such right or interest re- 
served in a conveyance will be effective as against all who deraign title 
through the grantee, although the reservation is not expressed in subse- 
quent deeds. 16  Am. Jur . ,  611. 

The courts have generally sustained covenants restricting the use of 
property where reasonable, not contrary to public policy, not in restraint 
of trade and not for the purpose of creating a monopoly-and building 
restrictions have never been regarded as impolitic. So long as the bene- 
ficial enjoyment of the estate is not materially impaired and the public 
good and interest are not violated such restrictions are valid. Subject 
to these limitations the court will enforce its restrictions and prohibitions 
to the same extent that  i t  would lend judicial sanction to any other valid 
contractual relationship. 14 Am. Jur. ,  616. Hence, the restriction is 
not void ab  initio. I f  conditions have arisen or circumstances have 
developed which make the enforcement thereof inequitable and unjust, 
14 Am. Jur. ,  615, the burden of so showing rests upon him who seeks its 
annulment. Until he has so shown the restriction is binding and effec- 
tive. 

A person owning a body of land, and selling a portion thereof, may, 
for the benefit of his remaining land, impose upon the land granted any 
restrictions not against public policy that  he sees fit. 7 R.  C. L., 1114. 
I n  the absence of a general plan of subdivision, development and sale 
subject to restrictions, the restriction limiting the use of the portion sold 
is deemed to be personal to the grantor and for the benefit of the land 
retained. Ordinarily, i t  is only when the subdivided property is con- 
veyed by deeds containing uniform restrictions in accord with a general 
scheme and for the benefit of all within a specified area that  the other 
grantees of the owner of the original tract may enforce the restriction. 

There is evidence here that  the grantor or its successor still owns a 
part  of the original tract. I t  also appears that all the lots, save one, 
i n  the block in which plaintiff's lot is located were sold subject to simi- 
la r  restrictions. Hence, there is some evidence that  plaintiff acquirrd 
title under a general scheme or a t  least tending to show that  other 
grantees of the original grantor may be interested in attempting to so 
prove. I t  follows that  the original grantor is, and its other grantees map 
be, interested in the enforcement of the covenant plainiff seeks to annul. 

The judgment herein is not conclusive as to any one other than plain- 
tiff and defendant. Plaintiff's predecessor in title and those who may 
claim that the covenant was inserted pursuant to a general plan or 
scheme of development are not estopped from hereafter asserting their 
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r ights  thereunder. Under  such circumstances equ t y  will not require 
defendant  to  comply with his  contract i n  direct violation of the stipula- 
tion t h a t  the  property is to  be conreyed free of restrictive covenants. I f  
plaintiff desires to  have th i s  covenant invalidated and stricken f r o m  the  
deed of the  original grantee, he  mus t  br ing i n  the interested parties and  
give them a d a y  i n  court. 

W e  a r e  not inadvertent to  Elrod  v. Phi l l ips ,  214 A?. C., 472, 199 S. E., 
722, relied on by plaintiff. W e  d o  not consider t h a t  i t  is controlling 
on the  question here discussccl and  decided. See Brcrlizcr 1 % .  Stephens, 
220 X. C., 395, and  T u r n e r  I . .  Glenn ,  supra.  

Since the cause must  be remanded f o r  new parties and a fu r ther  hear- 
ing, we re f ra in  f rom a ful l  discussion either of the evidence or  of the  
l a w  of t h e  case. 

E r r o r  and  remanded. 

G E O R G E  W. F E R R E L L  v. D U R H A J I  BASK 6;. TRUST COMPANY (Suc- 
C E S ~ O R  To D U R I I A M  LOAN $ TRUST COJIPAN!;) ASD I I O M E L A N D  
I N V E S T h I E N T  COhlPANT,  INC.  

(Filed 5 June, 1942.) 

1. Easements % 

Where the owner of an estate uses one part of the land for the benefit 
of the other, which use is obvious i n d  manifestly intended to be perma- 
nent, and is reasonably necessary to the fair enjoyment of that part of 
the land so benefited, and thereafter there is a sc.verance of title, the 
purchaser of the dominant tenement acquires the easement by implication. 

2. Same--Right to use party wall held to pass to purchaser of building by 
implication although deed did not include land upon which wall is 
situate. 

The owner of a lot adjacent to a building purcl~ased one-half of the 
land upon which the adjacent wall of the building was erected by deed 
stipulating that the wall should be and remain a par1 y wall for the benefit 
of both parties, their heirs and asqigns, and erected a building on his lot 
wing  the wall so purchawl. l'hereaftw he executed deed of trust on his 
lot but the description did not include the strip of land purchased for  the 
party ~ 1 1 1 .  The deed of trust was fortwlosctl and the defendant acquired 
title to the lot by mcstrc conveyances. The original owner then conreyed 
the land upon which his half of party wi~l l  i< located to plaintiff, who 
sued to recover rent for the use of the nall.  Held: The deed of t rui t  and 
the deed of the trustee to the purchaser a t  the foreclosure sale conveyed 
the easrmcnt for the use of the wall by implication of law, the easement 
being incident and appurtenant to the onncl<hip of the lot, i111d title to 
the nql l  was cnllargcd wit11 this easement, :lnd ~ I I C  1 urchaser of the strip 
of land on which half the nnl l  ii; located took same slibject to this ease- 
ment, since he could not acquire any title buperior t3  that of his grantor. 
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, ~ P P E A L  by plaintiff from Parker, .l., at  February Term, 1942, of 
DURHAM. 

Civil action to recover rental for use of party wall. 
The controversy relates to a party wall extending from south side of 

Chapel Hil l  Street in the city of Durham, Xorth Carolina, between the 
Thomas Book Store and the Grand Central Garage buildings. 

The uncontroverted facts with relation thereto are substantially these: 
1. On 22 July,  1920, W. K. Dennis, undcr whom as common source of 

title both plaintiff and defendants claim, owned a lot of land in the city 
of Durhani, situated on southeast corner of Chapel Hil l  and C'oreoran 
Streets, that is ( a )  on south side of the former, (b )  on east side of the 
latter street, (c )  nest of a lot of land then on-ned by George TV. TTatts, 
on x l ~ i c h  there was a building knoxn as the Grand Central Garage, and 
( d )  north of the center line of the north wall of the J .  T. Christian Prms 
building. The west line of the west wall of the Grand Central Garage 
building coincided with the east line of the said lot owned by Dennis. 

2. On 22  July,  1920, TV. K. Dennis, by deed from George IT. Watts 
and wife, for the consideration of one thousand dollars, also acquired 
title to a strip of land eight inches wide on south side of Chapel Hil l  
Street, and seventy-three or more feet deep, lying along and adjoining 
the east line of the Dennis lot, which is described in the above paragraph 
one, on which strip of land was then located the west half of the wrst 
wall of the Grand Central Garage building. The said deed, by which 
this strip was conveyed to Dennis, contained this covenant: "The wall 
now standing partly on the above described property to be and remain a 
party wall for the perpetual use and benefit of the respective parties to 
this deed, their heirs, assigns, successors and grantees, said property being 
conveyed subject to this condition, and this condition shall be construed 
to be a covenant running with the land." 

3. The west half of the west rvall of the Grand Central Garage build- 
ing, so acquired by Dennis from Watts, became the east mall of the 
Thomas Book Store building erected on the Dennis lot described a b o ~ e  
in paragraph one. 

4. Thereafter, on 8 January,  1933, TV. K. Dennis and wife, for pur- 
pose of securing an indebtetlness to Durham Loan & Trust Company, 
executed a deed of trust to F. L. Fuller, Jr . ,  in which they conveyed by 
specific description the lot of land described in the above paragraph one, 
but said description did not include the strip of land acquired by Dennis 
from Watts which is described in the above paragraph two. The 
h n b c n d u m  in this deed of trust reads: "TO HAVE A N D  T O  HOLD 
said land and all houses, buildings, improvements, fixtures, privileges and 
appurtenances thereon or thereto pertaining to him, said party of the 
second part, his heirs and assigns in fee." 
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5. Pursuant to foreclosure sale under the deed of trust from W. K. 
Dennis and wife, F. L. Fuller, Jr . ,  Trustee, by deed dated 15 February, 
1!333, conveyed to defendant Durham Loan & Trust  Company the land 
as therein described "to have and hold . . . together with all appur- 
tenances thereon and thereto belonging," "in as full and ample manner" 
as he "is authorized and empowered to convey"; and by deed, dated 
1 1  March, 1933, Durham Loan & Trust Company conveyed to defendant, 
Homeland Investment Company, Inc., the said land "to have and to 
hold . . . together with all privileges and appurtenances thereon and 
thereunto belonging . . ." 

6. Thereafter, on 15 November, 1939, W. K. Dennis and wife con- 
veyed to Security Finance Corporation of Durham, Inc., the str ip of 
land, including the wall thereon as desvribed, and under same covenant 
set forth in the above paragraph two, "to have and to hold . . . together 
with all privileges and appurtenances thereon and thereto belonging 
. . ."; and on 29 November, 1939, the Security Finance Corporation of 
Durham, Inc., in like manner conveyed same to plaintiff. 

Plaintiff in his complaint alleges that  the bui1d:ing a t  the southeast 
corner of Chapel Hil l  and Corcoran Streets "now owned by the Home- 
land Investment Company is fastened to the said party wall now owned 
by the plaintiff and has been fastened to and resting upon said party 
wall all of the time, it has been owned by the said de:'endants, and that  if 
it  were not for  the said party wall the said building of defendants could 
not remain standing and could not be used for any business or gainful 
purposes"; that  defendants have had the use and benefit of said party 
wall since 11 March, 1933; and that, by reason thereof, plaintiff is 
entitled to "fair and reasonable compensation therefor," in the sum of 
thir ty dollars per month, no part of which has been paid. Evidence for 
plaintiff tends to show that  fifteen or sixteen dollars per month would 
be a fa i r  rental. 

While in answer thereto, defendants admit that  the east wall of the 
Thomas Book Store building is the party wall, they deny right of plain- 
tiff to recover anything, and, in further defense, aver, inter  alia, that  
under the deed of trust executed by W. K. Denni:, and wife to F. L. 
Fuller, J r . ,  Trustee, and mesne conveyed, all as stated in above uncon- 
troverted facts, "the said Homeland Investment Company is now the 
owner and holder of said parcel of land, together with all privileges and 
appurtenances thereon and thereto belonging, in fee simple," and "has 
the right and privilege of using said party wall . . . without paying any 
rent therefor as a privilege and right appurtenant to its ownership of the 
lot commonly known as Thomas Book Store building." 

Upon the trial below, at the close of evidence for plaintiff tending to 
show facts substantially as hereinabove set forth, the court sustained 
motion of defendants for judgment as in case of nonsuit. 
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From judgment in accordance therewith plaintiff appeals to Supreme 
Court, and assigns error. 

J.  Grover Lee and R. 0. Everett for plaintiff, appellant. 
W'. W .  Sledge and Fuller, Reade, Umstead & Fuller for defendants, 

appellees. 

WINBORNE, J. I n  the light of the factual situation presented in the 
record on this appeal, the ruling of the trial court follows a principle of 
law well established in  this and other jurisdictions. 

I t  is a general rule of law that where one conveys a part of his estate, 
he impliedly grants all those apparent or visible easements upon the 
part retained which were at  the time used by the grantor for the benefit 
of the part conveyed, and which are reasonably necessary for the use of 
that  part. Jones on Easements, section 129; Washburn on Easements, 
3rd Ed., p. 41 ; 17 Am. Jur., 945, Easements, section 33 et seq; 28 C.  J. 
S., 687, Easements, section 30 et seq; Cyarmon v. Dick, 170 N.  C., 305, 
87 5. E., 224; Meroney v. Cherokee Lodge, 182 N. C., 739, 110 S. E., 89;  
Henry v. Koch, 80 Ky. Reports, 391 ; Irvine 21. McCreary, 108 Ky., 495, 
56 S. E., 966; Stone v. Burchead (Ky.), 169 5. W., 489; Burling v. 
Leiter, 272 Mich., 448, 262 N.  W., 388, 100 A. L. R., 1312; Bright v. 
Allan (Pa . ) ,  53 Atl., 251; Malcolm v. Fuller (Mass.), 25 N. E., 82. See, 
also, Hair v. Downing, 96 N. C., 172, 2 S. E., 520; Bowling v. Burton, 
101 N. C., 176, 7 5. E., 701. 

Notwithstanding the fundamental principle that a person cannot have 
a n  easement in his own land, "it is a well settled rule that where, during 
the unity of title, an apparently permanent and obvious servitude is 
imposed on one part of an estate in favor of another part, which servi- 
tude, at  the time of the severance, is in use and is reasonably necessary to 
the fair  enjoyment of the other part of the estate, then upon a serer- 
ance of the ownership, a grant of the right to continue such use arises 
by implication of law. . . . The underlying basis of the rule is that 
unless the contrary is provided, all privileges and appurtenances as are 
obriously incident and necessary to the fair enjoyment of the property 
granted substantially in the condition in which i t  is enjoyed by the 
grantor are included in the grant." 17 Am. Jur., 945; Easements, 
Implied, section 33. 

There are three essentials to the creation of an  easement by implica- 
tion upon severance of title: (1 )  A separation of the title; (2 )  before 
the separation took place, the use which gives rise to the easement shall 
have been so long continued and so obvious or manifest as to show that 
it was meant to be permanent; (3 )  the easement shall be necessary to the 
beneficial enjoyment of the land granted or retained. 17 Am. Jur. ,  948, 
Easements, section 34; Carmon v. Dick, supra. 
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I n  the Carrnon case, supra, i t  is said:  "An easement which is appar- 
ent and continuous, such as a drain or other artificial watercourse, a 
thing which is continuous in its service, and which does not require active 
intervention of the owner for its continuance, and can always be seen or 
known on careful inspection, will pass on the severance of two tenements 
as appurtenant, without the use of the word 'appurtenances'; but an  
easement which is not apparent and non-continuous, such as a right of 
way, which is enjoyed a t  intervals, leaving no visible sign, i n  the interim, 
of its existence, will not pass unless the grantor uses language sufficient 
to create the easement de novo." 

When tested by these principles, the facts in the present case present 
every essential element necessary to create in favor of F. L. Fuller, J r . ,  
Trustee, and his assigns, under the deed of trust froin W. K. Dennis and 
wife, an  easement by implication of law in the wall on the strip of land 
retained by Dennis, and now owned by plaintiff: ( 1 )  Dennis had acquired 
the wall from Watts  under covenant running with the title that  i t  should 
"be and remain a party wall for  the perpetual use m d  benefit of" them 
"their heirs, assigns, successors, and grantees." ( 2 )  This wall became 
the west wall and support of the Thomas Book Store building which 
Dennis erected on the adjoining lot. The title to ihe building and the 
wall was united in Dennis and, hence, in keeping with the principle that  
a person cannot have an  easement in his own land none existed in his 
favor. Yet the wall was apparently and obviousl,y, and is actually a 
permanent par t  of the building, and, admittedly, nwessary to the bene- 
ficial enjoyment of it. ( 3 )  Then when Dennis conveyed the land on 
which the building stood and retained the wall to which it was attached 
and the land on which the wall stood, he created the severance of title. 
Thereupon a right in the grantee to continue to use the wall as incident 
and appurtenant to the ownership of the building arose by implication of 
law from the fact that  the wall actually existed as a part  of the building. 
Title to the wall, which remained in Dennis, became charged with this 
easement. The plaintiff by mesne conveyance from Dennis acquired no 
greater right than Dennis had, that  is, he took the title with the servi- 
tude upon it. 

The cases of Reid 7%. Ring, 158 N .  C., 85, 73 S. E., 816, and George 
a. Smafhers, 198 N .  C., 212, 151 S. E., 194, upon which plaintiff relies 
in the main, treat of principles pertinent to factual situations which 
differ from that  involved in the present case, and, hence, may not be 
considered as conflicting with the results here. 

The judgment below is 
Affirmed. 
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A. L. CAULDER v. IiIVETT MOTOR SALES, ISC., AND R. A. PLUNEiErI"I'. 
and 

JULIA MARGARET CAULDER, BY HER SEXT FRIEND, A. L. CAULDER, v. 
KIVETT MOTOR SALES, IKC., ASD R, A. PLUSKETT. 

(Filed 5 June, 1942.) 

1. Automobiles #j 7, 1%-Evidence of negligent operation of automobile 
held sufficient for  jury. 

Evidence that the driver of a car was traversing a highway in a thickly 
settled residential section having intersecting streets and a sign requiring 
speed to be reduced to 30 miles an hour, that he was driving 60 miles per 
hour during the daytime and struck a five-year-old child who had been 
walking along the edge of the pavement, his speed having been reduwd 
to 45 miles an hour a t  the time of the impact, and there being no other 
traffic on the highway affecting the accident, is held sufficient to be sub- 
mitted to the jury on the question of the negligent operation of the auto- 
mobile. 

2. Evidence 9 4!2d: Principal and  Agent 8 7- 
Testimony of a declaration of a n  automobile salesman that a t  the time 

of the accident he was driving the corporate defendant's car to demon- 
strate it to a prospective purchaser, which declaration was not made at  
the time of the injury or near enough to the transaction to constitute a 
part of the re8 gesta? is held incompetent and its admission constitutes 
prejudicial error. 

3. Appeal and Er ror  8 40e- 
When, upon appeal from the refusal of defendants' motion to nonsuit, 

a new trial is awarded for error in the admission of some of plaintiffs' 
evidence, the sufficiency of the other evidence to repel the nonsuit need not 
be decided, since plaintiffs on another trial may offer other evidence in 
support of their cause of action. 

BARNHILL, J., dissenting. 

APPEAL by  defendants f rom Gzoyn, J., a t  Kovember Term, 1941, of 
BLAMAKCE. 

T h e  two cases entitled as  above were by  consent tried together. Both  
actions were instituted t o  recover damages f o r  injur ies  resulting f rom the 
operation of a n  automobile by  the  defendants. I t  was alleged t h a t  plain- 
tiff J u l i a  Margare t  Caulder, five years of age, was struck by  a n  automobile 
negligently d r i r e n  by  defendant Plunket t ,  and  t h a t  she suffered a sub- 
s tant ial  personal injury.  I t  was fu r ther  alleged t h a t  defendant P lunke t t  
was agent and employee of defendant Kive t t  Motor  Sales, Inc.,  and 
acting a t  the  t ime within the scope of his  employment. A. L. Caulder, 
fa ther  of J u l i a  Margare t  Caulder, sued f o r  the recovery of expenses 
incurred by h im i n  the necessary treatmerit of his daughter 's injuries. 

Separate  answers were filed by  the  defendants, each admit t ing t h a t  
defendant P lunke t t  was the dr iver  of the  automobile on the occasion 
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alleged, but denying that  he was in any wise negligent and denying tha t  
he was a t  the time acting within the scope of his ernployment by his co- 
defendant. I t  was not denied that  defendant Plunkett was an auto- 
mobile salesman, selling certain automobiles for the defendant Motor 
Sales, Inc., on commission. 

Upon these allegations and the evidence offered in  support thereof, 
separate issues as to each plaintiff were submitted to the jury, and 
answered in favor of the plaintiffs to the effect that  the injuries com- 
plained of were caused by the negligence of defendmt Plunkett, that  he 
was not an  independent contractor, and that  he was a t  the time of the 
illjuries the agent of defendant Motor Sales, Inc., acting within the scope 
of his employment. Damages were awarded both plaintiffs. 

From judgments in accord with the verdicts, defendants appealed. 

Thos .  C.  Car ter  and  J o h n  H. V e r n o n  for plainf iJFs,  appellees. 
L o n g ,  L o n g  & B a r r e f t  and  H.  J .  Rhodes  for defendant K i v e t t  N o t o r  

Sales ,  Inc. ,  appellant.  
C. C.  B a r n h a r d f  for de fendan t  R. A. P lunke f f ,  appellant.  

,IPPEAL O F  DEFEKDANT PLUNI<E"T. 
DEVIN, J. The principal assignment of error brought forward by this 

defendant is the denial of his motion for judgment of nonsuit. An 
examination of the record leads us to the conclusim that  the evidence 
viewed in the light most favorable to the plaintiffs was of sufficient 
probative force to warrant its submission to the jury. 

From this i t  appears that  the plaintiff Ju l ia  Margaret Caulder, a 
child five years of age, while walking along the highway between Burling- 
ton and Graham, was struck by an  automobile driven by defendant 
Plunkett, and seriously injured. At  this point the paved highway passes 
through a thickly settled residential section. Intel-secting streets cross 
the highway. -1 sign indicated that  the speed of automobiles was re- 
quired to be reduced to thirty miles per hour. The time was 10 :20 a.m. 
The highway was straight. There was no other traffic a t  the moment. 
The plaintiff Ju l ia  Margaret Caulder had been to a filling station on the 
highway and was returning to her home near-by, walking along the edge 
of the pavement. Defendant was driving an  autcmobile belonging to 
his codefendant, going in the same direction as the child, a t  the rate of 
sixty miles per hour. At  the time she was struck the speed had been 
reduced to forty-five miles per hour. The  horn was not sounded. Only 
the noise caused by application of brakes was heard immediately before 
the impact. The plaintiff was struck with such force as to throw her in 
the air. She fell on the side of the aufomobile and was carried a short 
distance and thrown off on the side of the road. The automobile trav- 
eled 140 feet after striking the plaintiff before coming to a stop. 
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While the defendant's evidence tended to show that  the injury occurred 
in a somewhat different manner, and without negligence on the part of 
the defendant, we think there was some evidence of failure on his part to 
exercise due care under the circumstances, proximately resulting in 
illjury to the plaintiffs. The defendant's motion for judgrnent of nonsuit 
was properly denied. The other exceptions noted by defendant Plunkett 
are without substantial merit. As to defendant Plunkett, in the trial 
we find 

S o  error. 

APPEAL OF DEFENDANT KIVETT MOTOR SALES, INC. 
This defendant's motion for judgment of nonsuit was based upon addi- 

tional grounds. I t  contended that  the evidence was insufficient to show 
that the negligence of defendant Plunkett, driver of the offending auto- 
mobile, mas attributable to the defendant Motor Sales, Inc., upon the 
principle of respondeat superior. I t  is urged that  the evidence did not 
warrant  the finding that  the driver was the agent and employee of this 
defendant, acting a t  the time within the scope of his employment. And 
i t  is further contended that  certain evidence offered by plaintiffs for the 
purpose of showing this material fact was incompetent and prejudicial. 

This defendant relies upon its exception to the ruling of the court in 
admitting in evidence, over objection, the testimony of a witness to the 
effect that  the driver of the automobile stated, a short time after the 
accident, that  a t  the time of the injury he mas taking defendant's auto- 
mobile to Graham to demonstrate it to a prospective purchaser. This 
declaration of the driver was not made a t  the time of the injury or near 
enough to the transaction to constitute a part  of the res g r s t ~ .  I t  was 
the declaration of an  agent or employee as to a past transaction offered 
for the purpose of showing that  the employee was acting within the scope 
of his employment a t  the time of the injury. This evidence was inconi- 
petent and its admission prejudicial, necessitating a new trial. P i n n i r  
v. Griflin, 219 N.  C., 35, 12 S. E. (2d),  6.52; Brown I * .  Nonfgomer j j  Tl'itrd 
& Co., 217 N. C., 368, 8 S. E. (2d) ,  199; Pnrrish 1 ) .  X f g .  Po., 211 S. C. ,  
7, 188 S. E., 817. Hubbard 2'. R. R., 203 X. C., 675, 166 S. E . ,  802. 
While there was some other eridence tending to show that  the driver was 
acting within the scope of his employment by this defendant, we need not 
decide the question of its sufficiency to carry the case to the jury, as there 
must be a new trial, and the plaintiffs on another trial may offer other 
evidence in support of their allegations. X i d g e t t  2%. Xrlson ,  212 N ,  C., 
41, 192 S. E., 854; X o r g n n  c. R r n ~ f i f  Soc ie fy ,  167 N .  C., 262, 83 S. E., 
479. 

For  the reasons stated, we conclude that  on the appeal of defendant 
Motor Sales. Inc., there must be a 

New trial. 
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BARKHILL, J., dissenting: I am unable to concur in the view adopted 
by the majority. I n  my  opinion the evidence for plaintiffs fails to dis- 
close any actionable negligence on the part  of the defendant Plunkett. 
While there is testimony as to excessive speed, thir, is i n  nowise related 
to the accident as a prosimate cause thereof. S o r  does the majority 
opinion attempt to point out wherein the evidence on this aspect of the 
case is sufficient to repel the motion to nonsuit. 

The evidence for plaintiffs tends to show that  the infant plaintiff 15-as 
walking on the shoulder or dirt portion of the road and that Plunkett's 
car  never left the hard surface. "He stayed on the hard surface and 
stopped on the hard surface." Keither of the two witnesses offered by 
plaintiffs actually saw the car and the child come [n contact but looked 
the instant it happened. When they saw her "she was on the side of the 
car hanging to i t  . . . looked like she was right up  on the front fender 
on the side of the door, the way it looked from where I was at." "He 
carried her a little bit through the a i r  until she fell." She mas knocked 
to the side and fell in the weeds some distance from the road. Thus, i t  
appears that  the witnesses testified that  she was "011 the side of the car" 
and not that  "she fell on the side of the car." 

I f  she had continued along the shoulder and Plunkett did continue on 
the hard surface as the plaintiffs' witnesses testified, no contact between 
her and Plunkett's car could have occurred. What caused the contact or  
in what manner it was brought about is not disclxed by the evidence 
for the plaintiffs. Under these circumstances we may not assume negli- 
gent conduct on the part  of Plunkett proximately causing the injury. 

Defendants' evidence does not aid the plaintiffs. On  the contrary, i t  
tends to fill in the hiatus in the evidence for the plaintiffs and to explain 
the unfortunate occurrence as an unavoidable accident in so f a r  as 
Plunkett  is concerned. The other defendant is liable, if a t  all, only 
under the doctrine of imputed negligence. 

After the front of Plunkett's car had passed the child he felt something 
bump the side of his car. he passed she was on the shoulder and he 
was on the hard surface. This is the testimony of the individual defend- 
ant. Another witness who was following on behind Plunkett on still 
another car actually saw a-hat happened and described the occurrence 
as  follows : 

"I heard the cry of tires of a ear and just as I did I saw this child 
dart  from the side of the road and as it turned out the child hit  Mr. 
Plunkett's car and was thrown back to the side of the ditch. . . . The 
first time I saw the child she appeared from the side of the road, not the 
curb but the shoulder onto the concrete. When she went from the shoul- 
der onto the concrete the car was about one-third 2f the distance from 
the right-hand side of thc middle of the road. I vould not say if any 
part of the car had passed the child.'' 
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The statute, C. S., 567, provides that  the ruling upon the motion for 
nonsuit made a t  the conclusion of the testimony is to be "upon a con- 
sideration of all the evidence.') I doubt that  we have ever a i ren  this - 
provision of the statute the full force and effect intended by the Legisla- 
ture. Even so, we have held that  the testimony for defendants which 
tends to  amplify or explain tha t  offered by the plaintiffs is to be consid- 
ered upon such a motion. S. v. Fulcher, 184 N .  C., 663, 113 S. E., 769 ; 
Harrison v. R. R., 194 X. C., 656, 140 S. E., 598; IIarc z.. Tt'eil, 213 
N .  C., 489; Sellars r .  Bank, 214 N.  C., 300, 199 S. E., 266; Funertrl 
Home v. Ins. Co., 216 N.  C., 562, 5 S. E. (2d))  820. 

I n  my  opinion the motion first made should have been allowed. I n  
any  event, gpplying the rule just stated, the second motion made a t  the 
conclusion of all the evidence should have been sustained. The evidence 
offered by defendants neither contradicts nor impeaches the evidence for 
plaintiffs. I t  serves only to explain, if indeed any explanation is re- 
quired. The evidence offered by plaintiffs fails to show actionable negli- 
gence. The evidence offered by defendants in explanation completely 
excul~ates  them. 

For  the reasons stated I vote for a reversal. 

T. E. JOHSSOX, TRADISG as  T. E. JONNSOS & SOSS, r. JIUTUAL BESE- 
FIT LIFE ISSURANCE C031PASY O F  NEW-\RK, SEW JERSEY. 

(Filed 5 June, 1942.) 

Brokers 8 11-Broker's naming of three prospects when called upon to 
name or produce purchaser held insumcient compliance with contract. 

The owner of realty agreed with a broker to sell to the broker's prospect 
a t  a stipulated price and pay a stipulated commission, and thereafter 
called upon the broker to name or produce the purchaser. In response 
thereto the broker wired the names of three prospects, some of whom he 
admitted were not purchasers. and out of them did not distinguish the 
purchaser. The owner then withdrew his offer. Held: The broker did 
not fulfill his contract and may not recover his commissions upon the 
contention that one of the parties named by him was ready, able m ~ d  
willing to purchase the property a t  the stipulated price. 

APPEAL by plaintiff from Armstrong, J., at  J anua ry  Term, 1942, of 
FORSYTH. Affirmed. 

The defendant was the owner of valuable real estate in the city of 
Winston-Salem, known as the Gilmer Property, and entered into a con- 
tract with plaintiff wherein it was agreed that plaintiff should act as real 
estate broker, offering the property for sale a t  the price of $50,000.00, 
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and that  if plaintiff secured a purchaser for the property at this price, 
he should receive as compensation 5 per cent of the purchase price. 

Plaintiff complains that  he fulfilled his contract by securing a pur- 
chaser, ready, willing and able to take title to the property and pay there- 
for the sum of $50,000.00-the agreed price-and submitted the name 
of the purchaser to the defendant, which thereupon withdrew its offer 
of' sale, and has refused to conlply with its contrac8t or compensate de- 
fendant as agreed. 

The defendant denies that  plaintiff had produced a bona fide pur- 
chaser a t  all in compliance with the terms of the contract and, therefore, 
dmies that  i t  owed the plaintiff anything. 

The contract was evidenced by a keries of letters and telegrams, 
amongst which those most pertinent to decision are a letter of 20 Decem- 
br.r, 1940, by plaintiff to defendant, in which the plaintiff wrote to  
&fendant that the offer for the property which he hadsecured would not 
hold good longer than 24 December, and the answering telegram from 
defendant, as follows : 

"T E J o h n s o n  
F i r s f  Y n t i o n a l  R a n k  B l d g  1Vn 

w i l l  accept  f i f t?~ fhousctnd cnsh for Crilmer proper t y  i f  sale dosed  ~ i ' i f h l n  
f h i r f y  days .  T h i s  p roper t y  h a s  f r o n f a g ~  of 126 f re f  o n  Jltrin S f r e e f  crnd 
r u n s  f h r o u g h  f o  C h u r c h  S t r e e t  for d is tance  o f  20,".70 f ~ c f .  C o m p n n y  
does no t  hold f i t l e  to  t h e  n o r f h  a l l ~ y .  

M t r f ~ i a l  B e n e f i t  LiFe I n s l r r n n c ~  C'o." 

The defendant then wrote to plaintiff as follows 

'(THE MUTUAL BEKEFIT LIFE IXSTRANCE COMPAPI'P 

Newark, New Jersey 
December 26, 1940. 

"Mr. T. E. Johnson, 
First  National Bank Building, 
Winston-Salem, North Carolina. 

('Dear Mr. Johnson : 
"In favor of the 20th instant, relative to the Gilmer property, our 

R. E. 3358, you advised us that  in telephone conversation with your 
client, he stated that  his offer of $50,000 for the same would 'stand good 
until December 24th but no longer.' 
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"We were enabled on the 24th instant to have our Directors give the 
matter of sale of the property consideration, and we confirm our telegram 
of the twenty-fourth to you, which read as follows: 

(' (Will accept fifty thousand cash for Gilmer property if sale closed 
within thirty days. This property has frontage of 125 feet on Main 
Street and runs through to Church Street for distance of 203.70 feet. 
Company does not hold title to the north alley.' 

"If you will gire us the name of the purchaser, the amount to be paid 
a t  this time, and the date of the closing of the sale, we will have the con- 
tract for sale of the property prepared, and send same to you for ap- 
proval. 

Yours very truly, 
R O B E R T  C. THOMSON, 
Assistant Treasurer." 

Plaintiff then testified : 
"I communicated the acceptance of this offer as contained in  this tele- 

gram of December 24, to Mr. Bert Bennett. I know that  Mr. Bennett 
was ready, able and willing to comply with this offer-with the accept- 
ance of this offer. As far  as the Mutual Benefit Life Insurance Com- 
pany was concerned, he was going to pay cash for it. Under the arrange- 
ments I had with Mr. Bennett, he was to pay the Mutual Benefit cash." 

Thereupon plaintiff put in evidence the following telegram: 

"CFA2 15 64 Ser-1Yux T d n  S e w a r k  S J  3 33 6P 
1941 J a n  3 PM 4 03 

"T E J o b s o n  
F i r s t  S a t i o n a l  B a n k  B l d g  W n  

" W e  agreed t o  accept f i f ty thousand dollars cash for Gilrner proper fy  
because you  stated you had purchaser at  f h a t  price s f o p  I n  v i ew  of fact 
t h a f  you apparen t l y  have n o  purchaser w h o  has  made  f irm offer ule 

rescind our  offer to  sell made  i n  te legram December 2.b and i n  l e f t e r  
December 26 s top T h i s  action i s  for our  own  pro fec f ion  rtnd to  avoid 
complications.  

T h e  M u t u a l  Benef i t  L i f e  Insurance C'o." 

Plaintiff, resuming, testified that  he had no written contract with 
Bert Bennett to take the property, but had his word. H e  had a conver- 
sation over the telephone with Mr. Thomson, who represented the Insur- 
ance Company, but did not give the name of the prospective purchaser at 
the time. That  he did not know which one of the parties they would 
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want the deed made to-Xackie and Bennett, or t ~ e  Quality Oil Com- 
pany, or Bert Bennett, since Bennett had business wlations with Xackie, 
and was largely interested in the Oil Company. A so, plaintiff gave the 
three names in his wire message in order to prevent defendant's cutting 
in with its own prospects, whose names had been wii liheld from plaintiff. 
That  he communicated the name of Bennett nit11 the three names wired 
in response to defendant's request to name the purchaqer. 

T. C. Gough, a witness for plaintiff, testified that  he knew of the trans- 
action between plaintiff and Bennett n i t h  referents to thiJ deal. Con- 
versations between this witness and Bennett were esduded. Bennett had 
since died. Witness testified that Mr. Bennett hat3 asked him to h a l e  
made up an  estimate of the operating expenses of the building, iiicluding 
taxes, heat, light, water, etc. The statement was p u t  in evidence bearing 
ink figures in the handwriting of U r .  Bennett. TViti~ess testified that  
the telegram of December 24, accepting Mr. Bennett's offer, was brought 
to him and delivered by him to Mr. Bennett. That  he did not know 
about i t  until Mr. Bennett had told him "he was going to take it." 

C. T. Lineback, an  officer of the Mrachovia Bank & Trust  Company 
in the Commercial Loans Department, testified that  Bennett made an  
application in December, 1940, for a loan of $30,000.00. Conversation 
between this witness and Bennett, since deceased, was excluded, over 
plaintiff's objection and exception. Witness would have stated that  
Eennett said he wanted the loan to pay the purchasl: price of the Gilrner 
Building, for which he was to pay $50,000.00. T11,: loan mas approved, 
but never negotiated. The court excluded the proposed testimolly of this 
witness that  Bennett said he could draw all of the nLoney out of the com- 
pany and pay in cash, but he did not want to hit thtl company that  hard. 

C. E. Fetter, a building contractor, testified that  he inspected the 
Gilmer Building a t  Mr. Bennett's request in the latter part  of Xovember 
or December, 1940, and reported its condition to him. 

A t  the conclusion of plaintiff's evidence, the defendant demurred to the 
eridence and made a motion for judgment as of nonsuit. The motion 
u a s  allowed, and plaintiff appealed, assigning erroi. 

Elledge & W e l l s  for plaint i f f ,  n p p e l l m f .  
M'omble, Carly le ,  N a r f i n  d Sandr idge  for r le fendnnt ,  appellee. 

SEAWEI~L, J. Under the view taken by the court as to the principle 
sustaining the judgment of nonsuit, plaintiff's exception to the exclusion 
of evidence tending to shorn there was a bona f ide commitment on the 
part of Bennett as purchaser of the property becomes immaterial. I t  is 
considered that  it was the duty of plaintiff to make a full disclosure to 
the defendant in response to its request for the name of the purchaser; 
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T r u s f  C'o. c. Adams, 145 S. C., 161, 58 S. E., 1008-that i t  was required 
tha t  he should produce a purchaser willing, ready and able to take and 
pay for the property. Croz~'el1 c. Parker, 171 N .  C., 392, 88 S. E., 497; 
Gerding v. Haskings, 141 N .  Y., 514, 36 N. E., 60;  McGacock v. Wood- 
l i e f ,  20 Howard (U. s.), 221, 15  L. Ed., 884; Kaercher v. Schee, 189 
Minn., 272, 249 K. W., 180, 88 A. L. R., 294; Am. Law Inst. Restate- 
ment, Agency, Vol. 2, pp. 1038-1041, s ~ .  445. Plaintiff's counsel refers 
us, also, to Real Estate Co. v. Moser, 175 S. C., 255, 95 S. E., 498; Clark 
c. Lumber Co., 158 N. C., 139, 73 S. E., 793; Aycock v. Bogue, 182 
N .  C., 105, 108 S. E., 434; Ingle 2;. Green, 202 N .  C., 122, 162 S. E., 
476; Narris v. Trust  Co., 205 N.  C., 530, 172 S. E., 177;  Veasey c. 
Carson (Mass.), 5 8  N .  E., 171, and to 8 ,4m. Jur. ,  1038-1039. These 
authorities are not thought to be a t  variance with the conclusion reached 
by the Court on the crucial point of performance of the contract as here 
discussed. 

When called upon to  name or produce the purchaser, which, according 
to his advice to defendant should have been shortly after December 24, 
a t  which time his offer to the "prospect" would have been accepted, 
plaintiff telegraphed the names of three prospects, some of whom he 
admitted were not purchasers, and out of them did not distinguish the 
purchaser. Whatever his reasons, the Court is of opinion that  his per- 
formance in this respect was less than his contract required, and justified 
the defendant in withdrawing its offer. 

The judgment of the court below is 
Affirmed. 

J .  C. BLAKE. JR., r. WALKER ALLES, R .  C. SSWYER, AND R. L. 
COTTINGHAM. 

(Filed 5 June. 1942.) 

1. Appeal and Error 8 37e- 
Only those findings of fact which are supported by evidence are binding 

on appeal. 

2. Sheriffs § 2- 
A deputy sheriff is neither the agent, ser~aii t  nor employee of the sheriff 

but is a public officer deputized to perform such ministerial duties as are 
prescribed and directed by law as the alter ego of the sheriff, and in the 
performance of such duties he does not act under the direction and discre- 
tion of the sheriff. 

3. Same- 
Under the maxim dclegatus now potest d e l r g o w  n deputy sheriff cannot 

delegate the duties of his office. 
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4. Process 5 &Service on nonresident sheriff may not be had by service 
on Comnlissioner of Revenue when car was being driven by person 
engaged by deputy. 

The findings of fact by tlie court supported by the evidence tended to 
show that a deputy sheriff of the Statt' of South C:~rolina was traveling 
through this State to return a prisoner lo  that State in his own car, which 
was driven by anotlier whom lie engaged to drive the car and to assist 
in returning the prisoner. H c l d :  The deputy sheriff was without authority 
to designate another to act for the sheriff, and the driver of the car was 
not operating same for the sheriff and under the sheriff's direction and 
control within tlie purview of Public Laws 1929, (11. 75. and therefore 
service of process on the sheriff by service on the Commissioner of Reve- 
nue under the proviaions of the statute is void. 

APPEAL by defendant Walker Allen from Ilnrris, J . ,  at  October Term, 
1911, of CCMUERLAKD. 

Civil action to recorer for injuries sustained in i~utomobile collision 
resulting allegedly from actionable negligence of defe31dants. 

Summons for defendant Walker Allen, duly issued by clerk of the Supe- 
rior Court of Cun~berland County, North Carolina, on 7 May, 1935, was 
served on 9 May, 1935, upon A. J. Maxwell, Commissioner of Revenue 
of Kor th  Carolina, under provisions of the statute, section 1 of chapter 
75, Public Laws 1929; Michie's Nor th  Carolina Code of 1939, section 
491 (a) .  

Defendant Allen upon special appearance moved the court to enter 
an  order dismissing the action as against him for reasons stated to the 
effect that  upon the facts of record he, Allen, is not amenable to process 
served i n  the manner here attempted, and that, thertlfore, the court has 
acquired no jurisdiction of bis person. 

The court below, in addition to finding facts as to manner in which 
summons was served, finds the following facts : 

"2. The crossing accident alleged in the complaint is based upon an  
automobile accident occurring in North Carolina, on or about March 16, 
1935, a t  the intersection of Highways Kos. 1 5  and 91. One of the auto- 
mobiles involred in the accident belonged to the plaintiff, and the other 
automobile belonged to the defendant, R. C. Sawyer;  and, a t  the time of 
the accident, was being driven by the defendant, R .  1,. Cottingham, both 
of the defendants being in the Sawyer automobile at the time of the 
accident. 

"3. At tlie time of the accident, the defendant, Walker E. Allen, was 
a citizen and resident of Dillon County, South Carolina, and was the 
duly elected, qualified and acting Sheriff of Dillon County, South Caro- 
lina, and the defendant, R. C. Sawyer, was a Deput,v Sheriff of Dillon 
County, S. C., duly qualified and acting as such, and under the said 
Walker E. Allen, Sheriff of Dillon County, South Carolina. The de- 
fendant, Robert L. Cottingham, was not a regular Deputy Sheriff of 
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Dillon County, South Carolina, but was an  employee of Dillon County, 
South Carolina, and was acting for a particular purpose, to wi t :  the 
return of a prisoner from the State of Virginia to South Carolina. 

"4, At  the time of the accident, the defendant Sawyer and the defend- 
ant  Cottingham were both citizens and residents of Dillon County, South 
Carolina; and the defendant, R.  C. Sawyer, as a Deputy Sheriff of 
Dillon County, South Carolina, was on his way to the State of Virginia 
in pursuance of his authority as Deputy Sheriff under the said Walker E. 
Allen, Sheriff, and a t  the request of said Sheriff, and for and on behalf 
of said Sheriff, to obtain a prisoner for said Sheriff. 

"5 .  That  the said defendant, R. C. Sawyer, acting as Deputy Sheriff 
to the said Walker E .  Allen, Sheriff, and with the knowledge and consent 
of said Walker E .  Allen, Sheriff, and for the purpose of procuring for 
the said Sheriff the prisoner in Virginia, engaged the defendant, Robert 
L. Cottingham, to drive the automobile to Virginia, and to assist the said 
R. C. Sawyer as Deputy Sheriff in returning said prisoner to the said 
Walker E. Allen, Sheriff of Dillon County, South Carolina. 

''6. That  a t  the time of the accident, the said Robert L. Cottingham 
was operating said automobile for and on behalf of said Walker E. Allen, 
Sheriff, and R. C. Sawyer, Deputy Sheriff of Dillon County, South 
Carolina, in connection with the official business of said Sheriff and 
Deputy Sheriff, in securing said prisoner; that said automobile was 
owned by the defendant, R.  C. Sawyer, and was being used by him a t  the 
time of said accident in his official capacity as Deputy Sheriff under said 
Walker E. Allen, Sheriff, and was being used in connection with the 
business of said Walker E. Allen, Sheriff; that  the said Walker E. Allen 
owned no interest in said automobile." 

Upon these findings of fact, and, being of opinion that  the automobile 
involved in the accident was being operated under the provisions of the 
statutes so as to make the Commissioner of Revenue of the State of North 
Carolina the agent or attorney for the defendant Walker Allen, Sheriff 
of Dillon County, South Carolina, and that  service of process upon the 
said Commi~sioner of Revenue, as agent or attorney for the said Walker 
Allen, Sheriff, as aforesaid, is valid, the court so adjudged, and entered 
order denying the motion of said Allen to dismiss the action as against 
him. 

The record fails to show any evidence to support findings of fact (1) 
that  defendant Sawyer, as deputy sheriff, with knowledge and consent of 
defendant Allen, Sheriff, engaged defendant Cottingham to drive the 
automobile to Virginia, or ( 2 )  that  defendant "Cottingham was operat- 
ing said automobile for and on behalf of said Walker Allen, Sheriff." 

Defendant Allen appeals therefrom to the Supreme Court, and assigns 
error. 
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E l l i s  & T a n c e  and  J o y n e r  & Y a r b o r o u g h  for p l a i n t i f ,  appellee. 
J o e  P. Lane ,  of Di l lon,  S o u t h  Carol ina,  and Rose & L y o n  for defend-  

rrnf A l l en ,  appellant.  

WIKBORKE, J. The statute, under which plaintiff has attempted to 
bring defendant Walker Allen, resident and sheriff of Dillon County in 
the State of South Carolina, into court in this action, Public Laws 1929, 
ch. 75, is entitled: "An act to provide for service of process in civil suits 
upon non-resident owners and operators of motor v3hicles in actions or 
proceedings growing out of accidents or collisions in  which such motor 
vehicle owners or operators may be involved." Section 1 of the Act 
provides that  i n  any action or proceeding against a nonresident "growing 
out of any accident or  collision in which said non-resident may be 
involved by reason of the operation by him, for him, or under his control 
dr direction, express or implied, of a motor rehicle on such public high- 
way of this State," service may be obtained through the Commissioner 
of Revenue. S m i t h  v. H a u g h f o n ,  206 N .  C., 587, 174 S. E., 506; W y n n  
v. Robinson ,  216 S. C., 347, 4 S. E. (L'd), 884; C ~ s a b f r e e  I ! .  Sales  Co., 
217 K. C., 587, 9 S. E. (Zd), 23. 

Though a t  the time of the accident here involved, defendant Walker 
Allen was not operating, or riding in the automobil~: of defendant Saw- 
yer, the question is whether the automobile was being operated by 
defendant Cottingham for defendant Allen, or under his control or direc- 
tion, express or implied. Applying pertinent principles of law to those 
findings of fact, which are supported by evidence, and binding on appeal, 
Crabtree  a. Sales  Co., supra ,  this question must be answered in the 
negative. 

This decision folloxs the general principle of law that  a delegate 
cannot delegate, delegafus  n o n  potest deleyare, that  is, "the person to 
whom an office or duty is delegated cannot lawfully devolve the duty on 
another, unless he be expressly authorized so to do.'' Black's Lam Dic- 
tionary, 3rd Ed.  ; S h a n k l a n d  v. T h e  i l fayor  of IVashirzgfon, 5 Peters, 390, 
8 L. Ed., 166 ;  26 C. J. S., 978. 

X deputy, as usually defined, is one who by appointment exercises an  
office in another's name. H e  must be one whose ac-s, done under color 
of office, are of equal force with those of the officer himself. 26 C. J. S., 
978; P i l a n d  2%. T a y l o r ,  113 N .  C., 1, 18 S. E., 70;  S t y e r s  1 % .  F o r s y f k  
C o u n t y ,  212 N. C., 558, 194 S. E., 306. 

I11 26 C. J. S., a t  page 978, it is said : "The pos~tion of 'deputy,' a i  
the nord  implies, is that  of a subordinate, and he has power to do every 
act which his principal might do, but 'a deputy may not make a 
deputy.' " 

Under the law as declared in this State, particularly in  the cases of 
Borders  11.  Cl ine ,  212 S. C., 472, 193 S .  E., 826, and S f y e r s  2.. F o r s y f h  
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C o u n t y ,  supra,  where the status of a deputy sheriff has been recently 
considered, the position of a deputy sheriff is a public office, the appoint- 
ment to which delegates to the deputy authority to perform only minis- 
terial duties imposed upon the sheriff, and in respect to these duties, as 
stated in the S t y e r s  case, supra,  "he acts as vice principal or alter ego of 
the sheriff, for the sheriff 'and his deputy are, in contemplation of law, 
one person.' " I n  the Borders  case, supra ,  i t  is stated that  the duties to 
be performed and the ends to be accomplished are as prescribed and 
directed by law, and not in accordance with the direction and discretion 
of the sheriff. The deputy is neither the agent, servant, nor employee of 
the sheriff. I n  this connection S t a c y ,  C'. J., speaking specifically thereto 
in the S t y e r s  case, supra,  said:  " I t  is true that  in some of the cases a 
deputy is loosely spoken of as an  'employee of the sheriff,' or as an  'agent 
of the sheriff,' but the designation is inexact, and is not to be found in  
those cases dealing with his precise status." 

Accordant with these principles, it  follows that  in the present case the 
automobile was being operated for defendant Sawyer, and under his 
control or direction in the performance of his duties as deputy sheriff, 
within the purview of the statute, Public Laws 1929, chapter 75,  and not 
for defendant Allen, as sheriff. I n  respect to those duties Sawyer lacked 
authority expressly or impliedly to designate another to act in his stead 
for the sheriff. 

The judgment below is 
Reversed. 

13 T H E  ~ IATTER OF THE ADMIXISTRATION O F  THE ESTATE O F  Z. SMITH 
REYNOLDS, DECEASED. 

(Filed 5 June, 1912.) 

Executors and Administrators § 1 G S e i t h e r  claimant nor estate may ap- 
peal from report of referees in proceeding under C .  S., 90. 

Where a claimant and the personal representative voluntarily execute a 
written agreement referring the claim to disinterested persons under C. S., 
99, the referees are not required to decide the matter according to law, 
and their report is conclusive and neither party is entitled to appeal there- 
from upon exceptions, there being no provision in the statute for appeal 
and, the proceeding being neither a civil action nor a special proceeding nor 
a judicial order, and neither C .  S., 637, nor C. S., @S, is applicable. 

APPEAL by claimant, Mrs. Mary K. Babcock, from Clement ,  J., at  
Kovember Term, 1941, of FORSYTH. Reversed. 

Thiv was a proceeding under C. S., 99, to determine the va lh i ty  of n 
claim against the estate of Z. Smith Reynolds. 
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The adn~inistrator and the claimant. a sister of t le intestate. entered 
into an  agreement in writing to refer the matter in controversy to three 
disiriterestetl persons who should "hear the evidence relating to said claim, 
and determine the justness thereof, and make their award in accordance 
with their finding, as prorided in section 99 of the 1 orth Carolina Code 
of 1039." The referees chosen by the administrator and the claimant, 
acting under this agreement and in accord with ths provisions of this 
statute, decided in favor of the claimant. Both tlw written agreement 
to refer and the report were filed in the clerk's office. The administrator 
fi1r.d exceptions to the report, and appealed to the Superior Court. The  
claimant moved to dismiss the appeal on the ground that  there was no 
authority in law for such an appeal, and that  the court was without 
jurisdiction. The motion was overruled and claimant excepted. Upon 
consideration of the report and exceptions thereto the court below sus- 
tained certain of the exceptions, rererscd the decis~on of the referees, 
and rendered judgment against the validity of the ch im.  

The claimant, Mrs. Mary K. Babcock, appealed to this Court. 

Il'omble, Carly le ,  M a r t i n  & Sandr idge  for  X a r y  I<. Bnbcock, appel lant .  
T7mghn, G r a h a m  cG B l a c X u d 1  for E s f a t e  of 2. Smith Reyno lds ,  de- 

cecrsed, appellee. 

DEVIK, J. The matter in controrersy between the claimant and the 
administrator of the estate of %. Smith Reynolds was the justness of her 
claim for  the return of money borrowed from her by the intestate, evi- 
denced by a note. l i t  the time of the loan the intestate was under the 
age of twenty-one years, and died before attaining his majority. The 
amount of the loan was retained and not returned by the intestate or by 
his administrator. F o r  the determination of this controversy the parties 
agreed in writing to resort to the method prescribed by C. S., 99. The  
decision thus reached and duly reported was in favor of the claimant. 
The administrator, however, filed exceptions to the r2port and appealed 
to the Superior Court. Over objection of the claimant, the court below 
reviewed the report and reversed its conclusion. 

The sole question presented by this n p p t d  is whether the determination 
of a controversy, in accord with the provisions of this statute, is final and 
conclusive on the partips, or whether i t  is open to a p ~ e a l  under the ordi- 
nary  rules pertaining to consent references in civil x t i o n s  or to  special 
proceedings begun before the clerk. 

The statute, originally enacted in 1869, is as  follow^ : '(If the executor, 
administrator or collector doubts the justness of any claim so presented, 
he may enter into an agreement, in writing, with the claimant, to refer 
the matter in controrersy, whether the same be of a legal or equitable 
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nature, to one or more disinterested persons, not exceeding three, whose 
proceedings shall be the same in  all respects as if such reference had been 
ordered in an action. Such agreement to refer, and the award there- 
upon, shall be 6led in  the clerk's office where the letters were granted, and 
shall be a lawful voucher for the personal representative. The same may 
be impeached in any proceeding against the personal representative for 
fraud therein: Provided, that  the right to refer claims under this section 
shall extend to claims in favor of the estate as well as those against it." 

The purpose of this statute obviously was to empower the adminis- 
trator to enter into an  agreement in writing to submit to referees, rather 
than to the court, the validity of a disputed claim, the decision to be 
binding upon the estate as well as the claimant. Only those having a 
pecuniary interest in the estate may be heard to impeach the result for 
collusion or fraud. The statute thus provides a convenient and sum- 
mary method of determining the validity of a claim against an  estate. 
The proceeding is based upon the agreement of the parties. I t  is not 
an  action, nor a consent reference under the Code. I t  lacks the ordinary 
incidents of a special proceeding which is begun before the clerk. There 
is neither in the statute nor in the agreement any provision or machinery 
for review or appeal. I t  is unlike C. S., 626, which provides for the 
submission to the court of a controversy without action, with right of 
appeal expressly conferred. I t  differs from the statutory procedure regu- 
lating arbitration and award under ch. 94, Public Laws 1927, which 
provides for the supervision of the court. N o  jurisdiction was conferred 
on the judge by C. S., 637, since this was neither a civil action nor a 
special proceeding. The right of appeal conferred by C. S., 638, is from 
a judicial order or determination and not from the extrajudicial decision 
of private persons to whom the parties have agreed to submit their dis- 
pute. Se i the r  the execution of the agreement nor the jurisdiction 
thereby given to the referees is controverted. The decision was within 
the terms of the submission. 

The administrator and the claimant have formally stipuIated to submit 
the matter i n  controversy to a tribunal of their own choosing. From its 
decision they reserved no right of appeal. The result can be impeached 
only for fraud. Gardner v. Masters, 56 N. C., 463; Metcalf v. Gufhrie, 
94 N. C., 447; Millsaps v. Esfes, 137 N.  C., 536 (539), 50 S. E., 227; 
Williams G .  Mfg. Co., 153 N.  C., 7, 68 S. E., 902; Nelson v. R. R., 157 
N.  C., 194, 72 S. E., 998; Sprinkle v. Sprinkle, 159 N .  C., 81, 74 S. E., 
739; Farmer v. Wilson, 202 N.  C., 775, 164 S. E., 536; District Columbia 
v. Bailey, 171 U .  S., 161; C. S .  v. Gleason, 175 U. S., 588; Whitcher v. 
Whitcher, 49 N .  H., 176 (180) ; 6 C. J. S., 265; 3 Am. Jur. ,  951. 

I n  Lassiter v. I'pchurch, 107 N. C., 411, 12 S. E., 63, the Court used 
this language: "However that  may be in ordinary submission by parties 
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to arbitration, we think that  section 1426 of The Code (now C. S., 99) 
was intended to create an  expeditious and inexpensive mode by which 
controversies between executors. administrators. br  collectors and claim- 
ants against the estates of testators and intestates may b~ settled and 
determined, and, fairly interpreted, the award of I he referees, unless 
impeached for fraud and collusion, should have the effect, a t  least, to 
determine and put an end to the controvwsy, if not of a judgment in an 
action between the parties. I t s  effect, if unimpeached for fraud and 
collusion, is to determine and settle the validity or invalidity of the debt 
in a mode prescribed and authorized by law, and if not intended to put 
an end to the controversy involved, the statute is uc:eless, but if it  has 
this effect, then the award, when filed, whether for or against the admin- 
istrator, is equivalent to a judgment, and can only be attacked for collu- 
sion and fraud." 

The decision in Lassiter I ? .  l'pchureh, supra, was cited in M c L ~ o d  v. 
Graham, 132 N .  C., 473, 43 S. E., 935, as authority for holding that a 
judgment based upon the report of the referees under this statute could 
not be set aside for irregularity even to correct a mistake. See, also, 
Eztel l  v. Lumber Co., 130 N .  C., 205, 41 S. E., 99 ;  Mayberry v. May-  
berry, 121 N .  C., 248, 28 S. E., 349; I n  re Sh t t i f ,  214 S. C., 684, 200 
S. E., 372. 

The method of deciding a disputed claim prescribed by this section is 
a substitute for a proceeding in court, and depends for its conclusive 
effect, as to the question submitted, upon the voluntary agreement of the 
parties. By i t  a question material to the proper settlement of an estate 
is determined. The report of the decision is filed in the clerk's office, not 
for the purpose of permitting exception and appeal, but as establishing 
an  item in  the administrator's accounting. I t  is given the effect by the 
statute of constituting a lawful roucher in his hand. 

The form in which the referees in this case, under C. S., 99, made 
their report, containing findings of fact and conclusions of law, would not 
authorize an appeal from their report to the Supericr Court. I n  cases 
of arbitration it is well settled that  the arbitrators chosen by the parties 
to determine a controversy as to a particular matter are not required to 
decide according to law. Krrner I > .  Goodson, 89 N .  C., 273; Henry  I > .  

ITiiliord, 120 N .  C., 479, 27 S. E., 130;  lllillinery C'o. I > .  Ins.  Po., 160 
N .  C., 130 (140), $5 S. E., 944; 3 ,Im. Jur. ,  923; 112 A. L. R., 874. 

The principle referred to in S m i f h  1 % .  Kron,  109 N .  C., 103, 13  S. E., 
,939, is not controlling in  a proceeding under C. S.. 99. That  was a case 
of arbitration entered into in actions already pending in the Superior 
Court, under agreement that  the award should be made a rule of court. 
Vpon similar situations were based the decisions in Lusk v. Clayton, 70 
N. C.. 184; ITurdle 1 ' .  Bfnllings, 109 S. C.. 6. 13 S. E., 720; It 'yntf v. 
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R. R., 110 N. C., 245, 14 S. E., 683;  P n t f o n  v. Garret t ,  116  X. C., 847, 
21  S. E., 679. I n  Herndon  v. Ins .  Co., 110 N. C., 279, 1 4  S. E., i42,  the  
question was whether the  appraisers selected under the provisions of a fire 
insurance policy had  reached a final agreement and  delivered the  award. 
T h e  distinction between a n  arbi t rat ion i n  a pending suit,  and  one based 
entirely on the agreement of the  parties is pointed out i n  McIntosh 
Prac .  &I Proc.. see. 537. H e r e  the  submission to the  referees under  this 
s ta tute  was without reservation, and  mas the  method selected by the 
administrator  and the  claimant  to  decide a disputed question arising i n  
the administrat ion of a n  estate, and did not afford a11 avenue of approach 
to technical li t igation originally sought to  be voided. 

W e  conclude t h a t  the  decision of the referees under  the s tatute  invoked 
was binding upon the  parties and  was conclusive as  to  the validity of t h e  
claim. There  was no suggestion of f r a u d  or  collusion. T h e  payment  
of Mrs. Babcock's claim would constitute a proper disbursement f rom 
the  assets of the estate, and the  award a lawful  voucher i n  the hands of 
the  administrator.  

T h e  motion to dismiss the  exceptions to  the report  and  the appeal 
therefrom should h a r e  been allowed. T h e  judgment of the  Superior  
Cour t  must  be 

Reversed. 
-- 

HOWARD E. BREWER v. SOUTHERS RAILWAY COJIPASY. 

(Filed 5 June, 1942.) 

1. Evidence § 28: Master and Servant § 27-Evidence of condition of 
plaintiff's shoe some time after accident, without more, held no eri- 
dence of condition of place plaintiff stood at time of accident. 

Testimony of plaintiff that he saw paint on the bottom of his shoe some 
four months after the accident, and testimony of a witness that soon after 
the accident he saw paint on the heel of plaintiff's shoe, without evidence 
as  to the condition of the shoe before the accident or evidence that care 
was taken to keep the shoe in the same condition it  was in a t  the time of 
the accident, is no evidence that the platform or step on which plaintiff 
was standing a t  the time he slipped and fell to his injury had wet paint 
on it  or any other foreign wbstancee. and fails to sustain plaintiff's alle- 
gation, in his action under the Fedrral Employer's 1,iahility Act, that 
defendant was negligent in permitting the btep or platform on xhich 
plaintiff was required to work in the course of his duties in interstate 
commerce, to become covered with wet paint, dust. or other substance. 

2. Master and Servant 8 27-Evidence held not to sustain allegation that 
railroad car was equipped with defective brake. 

In this action under the Federal Employer's Liability Act, plaintiff's 
evidence tended to show that the brake used W : I ~  approrecl and in general 
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use and that in its operation it would turn to the l ~ f t  upon a slight pull. 
Plaintiff testified that when he slipped and fell f ron~ the bralie step he 
caught the bralie wheel, which turned to the left and thus failed to pro- 
vide liim with a stationary grip to prerent his fall. Held: Plaintiff's evi- 
dence fails to support his allegation that the bralre 111 question was defec- 
tive and is 110 eridence of ~~egligclice on the part of the employer in this 
respect. 

APPEAL by plaintiff frorn judgment as in case of nonsuit, entered upon 
motion of defendant when the plaintiff had introduc~ed his evidence and 
rested his case, C. S., 567, by A r m s t ~ o n g ,  J., a t  J anua ry  Term, 1942, of 
FORSYTH. 

This is an  action to recover damage for personal illjury to an  employee 
alleged to have been negligently caused by an einplojer engaged i n  inter- 
state commerce brought under the provisions of ('An Act Relating to the 
Liability of Common Carriers by Railroad to Their Employees in  Cer- 
tain Cases," commonly kno~r-n as the ('Federal Employer's Liability 
Act." The plaintiff was employed as a yard brakeman by the defcndant, 
and was injured by falling or being thrown from a brake platform or 
step on the end of a boxcar just after lie had applied the brake thereon 
to render the position of the boxcar stationary. 

The defendant is alleged to hare  been actionably negligent in two 
respects: first, that  the brake platform or step upon which the plaintiff 
mas compelled to  stand while applying the brake had been reccntjy 
painted and was met and slippery and that there had been allowed to 
collect on this brake platform or step dust, lime, crushed rock, or similar 
substances, which caused the plaintiff's foot to slip and him to fall from 
the platform or step to the ground to his in jury;  and second, that  the 
br(3ke which the plaintiff was compelled to operate n a s  defective in that  
i t  would turn  to the left upon a slight pull, when it qhould have been so 
constructed as to remain in a fixed position. 

The sole exceptive assignnient of error in the record is ('. . . that  the 
court erred i n  dismissing this action as of nonsuit . . . for the reason 
that  the evidence shows that  the defendant was negligent in a t  least two 
respects, i . e . ,  a defective condition of the brake platform and a defective 
brake, which negligence proximately caused his injury." 

J .  P t w l  S f e l l ens ,  Roy L. D e a l ,  a n d  J .  X. W e l l s ,  Jr., for  p la in t i f f ,  
a p p d l a n f .  

I'l'om ble ,  Carl?yle, J I a r t i n  Le. S a n d r i d g e  f o r  d e f e n d a  t f ,  appel lee .  

SCHENCIC, J .  The first allegation of actionable negligence on the part  
of the defendant, namelg, that the defcndant had negligently allowed 
wet paint, dust or similar substance, on the brake platform or step upon 
which plaintiff was compelled to stand to apply the Elrake of the boxcar, 
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which caused him to slip and fall to the ground to his injury, is not 
sustained by the evidence. The plaintiff's o ~ r n  testimony is insufficient 
to support this allegation. H e  testified : "I did not see any paint or dust 
on this brake step," that  he made a statement as to how the accident 
occurred in ~ r h i c h  statement he said : "1 do not know whether there was 
anything like grease or other foreign substance on the step, as I didn't 
examine it, and that  is a fact7 ' ;  that  the car looked like i t  had been 
freshly painted, it was bright and shiny, ('it was a new looking car, I 
don't know whether it was wet or not. I don't know even now that  i t  
was wet; . . . I didn't notice anything on the brake step. The only 
thing I know about dust and paint being on that  brake step is what I 
found on my  shoe when I saw that  ?hoe about four months later;  that  is 
all I have to go by." The testimony of the plaintiff that  he saw paint 
on the bottom of his shoe four months after the accident is not sufficient 
to bridge the hiatus in the proof. I t  is not shown mhen or how the paint 
got on the shoe. The condition of the shoe before the accident is not 
disclosed, and four months elapsed after the accident before the paint 
was noticed on the shoe, and i t  is not shown that  in the meantime care 
was taken to keep the shoe in the same condition, or that  the paint may 
have gotten on the shoe either before or after the accident. The  testi- 
mony of the plaintiff's witness McCrowell to the effect that  soon after 
the accident he "noticed a little streak of red paint on the heel of his 
(plaintiff's) shoe, and that was on the heel of his left shoe," is likewise 
insufficient to support the allegation, mhen considered either alone or in 
connection with the other evidence, since there is an  absence of any 
evidence as to the condition of the shoe prior to the accident. The 
question of the defendant's actionable negligence is left in the realm of 
speculation and conjecture. Chicago, Milwaukee d St. P a u l  Ry. Co.  G. 
Coogan,  271 C. S., 472, 70 Law. Ed., 1041. 

The second allegation of actionable negligence on the par t  of the 
defendant, nan~ely,  that  the defendant furnished and equipped the boxcar, 
from the brake platform or step of which the plaintiff fell, with a 
defective brake, which permitted the wheel of the brake to turn  to the 
left upon a slight pull by the plaintiff, when it should have remained 
stationary, which caused the plaintiff to fall to the ground to his injury, 
is likewise unsupported by the evidence. 

The own testimony discloses that  the brake involved was a 
Minor Brake. and there is no evidence in the record that  such a brake is 
not a brake in general and approved use, but to the contrary effect the 
plaintiff testified: "Sny man who has been railroading for any length 
of time and doesn't know a Ninor  brake wouldn't be much of a man. 
We have to use that  brake but I don't know whether it is in general 
use. S n y  railroad man knows a Minor brake. They come in contact 
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with them every day. I say that  the railroad men here generally used 
it, but I wouldn't say the Company had it in general use. I testified a t  
the preliminary examination that the Minor brake was in general use. 
I am not denying that  fact." 

The plaintiff, however, contends that the brake was defective because 
when he caught hold of the wheel thereof as he slipped and fell, the 
wheel turned to the left and let h im down, instead of remaining fixed and 
furnishing him a stationary object to which to hold. The turning of 
the brake wheel to the left when the weight of the plaintiff was thrown 
on it cannot be held for evidence of defect i n  the brake when i t  is alleged 
in the complaint and admitted in the answer that  on a Minor brake, such 
as is here involved and such as is in gei~eral  and approved use, "a light 
pull to the left, after the brake had been set, would cause the wheel to 
turn  to the left, partially releasing the brake." According to plaintiff's 
on-n allegation and testimony there was nothing unusual about the brake 
wheel on a Minor brake turning toward the left, it  was designed so to 
function. The plaintiff testified : "The gradual relllase (of the brake) 
is accomplished by turning the wheel back, counter-c~lockwise. Turning 
it to the left gradually releases it. The wheel is what you turn. . . . 
The only way to release this brake gradually is to pull the wheel over to 
the left as you face the wheel." 

The plaintiff describes how he came to fall in the following language : 
"When my  foot slipped, my  whole weight came right down on that  brake 
wheel, pulling i t  to the left. I had the brake wheel , ~ t  the top, and hold 
of it a t  the top with my  right hand. The brake wheel gave away with 
me and turned. The brake wheel, in turning, came down as my  body 
came down to where I could not hold it. I couldn't say whether i t  was 
a t  the bottom of the turn I couldn't hold it, but it come on down towards 
the bottom. I don't know a t  just what point I lost my grip. I testified 
a t  a preliminary examination before this trial that  the brake wheel did 
not spin, and that  is the truth." 

I11 turning to the left the brake wheel was functioning in the manner 
and way it was designed to function, and in so doing instead of evidenc- 
ing any defect in the mechanism it was evidencing proper design and 
construction. 

We arc constrained to hold that  the ruling of his Honor in granting 
the defendant's motion for a judgment as in case o *  nonsuit when the 
plaintiff had introduced his evidence and rested hi3 case was correct, 
and his judgment accordant thorewith is, therefore, 

,lffirmed. 
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I. ORKOFF, TRADISQ As DURHAhl IROX & hIET-4L COMPANY, V. CITY 
O F  DURHAM A N D  R. A. SORRELL, TAX COLLECTOR FOR CITY O F  DUR- 
HAM. 

(Fi led  5 June,  1942.) 

1. Appeal a n d  E r r o r  5 2- 
An appeal from the  refusal of a motion for judgment on the pleadings is  

fragmentary and premature and will be dismissed. 

2. Pleadings  5 20- 
Upon demurrer ore tenus a n  objection to the  refusal of the court to 

permit defendant to introduce evidence cannot be sustained, since only 
matters presented in  the pleadings will be considered on demurrer. 

3. Municipal Corporations 5 37- 
Under the  municipal zoning ordinance in question, which provided that  

any nonconforming uses existing a t  the t ime of the passage of the ordi- 
nance might be continued, i t  is held,  the  municipal board of adjustment 
has  no power to regulate nonconforming uses which existed a t  the time 
of the passage of the  ordinance and therefore the  provision of the ordi- 
nance granting the right of review by certiorari  to the board of adjnst-  
ment has  no application to businesses falling within the proviso. 

4. Same:  Mandamus  5 2a- 

Where a zoning ordinance provides that  any nonconforming use exist- 
ing a t  the time of i t s  passage may be continued, the  duty of the municipal 
tax  collector to issue a license to a nonconforming business existing a t  the 
time of the  passage of the  ordinance is purely ministerial and not dis- 
cretionary or  quasi-judicial, and mnndamus will lie to compel the per- 
formance of such duty.  

5. Mandamus 5 2e- 
Where a zoning ordinance provides that  any nonconforming use existing 

a t  the time of i t s  passage may be continued, the municipal hoard of adjust-  
ment has  no jurisdiction over businesses coming within the proviso, and 
therefore when a person claiming to come within the p r o ~ i ~ o  is denied 
license, the contention of the city that  he cannot maintain suit  for man- 
danizts because of the existence of a n  ndequnte remedy a t  law by certiorari 
to the hoard of adjustment,  i s  untenable. 

6. Municipal Corporations 5 37- 
Where a municipal zoning ordinance provides that  nonconforming uses 

esisting a t  the time of the passage of the ordinance may be continued, and 
plaintiff, in n suit  for  nla?~danlits. alleges that  he and his predeces~ors  
were operating a junk business within the zone prior to the pasrage of 
the ordinancr, and this allegation ii; denied in the municipality's answer, 
an  issne of fact  determinative of the rights of the parties is raised for 
the consideration of a jury. 

APPEAL b y  de fendan t s  f r o m  P n r k e r ,  J., at F e b r u a r y  T e r m ,  1942, of 

DURHAM. Affirmed. 
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This is an  action to obtain the relief of m a n d a m u s  and mandatory 
injunction, wherein the plaintiff seeks a decree directing the defendants 
to issue to him a license to conduct a junk husiness a t  1004 a i d  1006 
Roxboro Street in the city of Durham, and enjoining the defendants from 
interfering with the operation of such business, and t 1e defendants demur 
ore t enus  to the complaint and move for a judgment on the pleadings. 
The court overruled the demurrer and denied the motion, whereupon the 
defendants excepted and appealed to the Supreme Court, assigning errors. 

V i c t o r  8. B r y a n t  and  J o h n  D. McConnel l  for plaint i f f ,  appellee. 
Claude V .  Jones  for defendants ,  appellants.  

SCHENCK, J. I t  is alleged in the complaint t h ~ t  the plaintiff is a 
citizen and resident of Durham County, and that  the corporate defendant 
is a municipal corporation and the individual defendant is the tax  col- 
lector thereof; that  on 8 May, 1941, the plaintiff tendered to the defend- 
ants $62.50 in  payment of tax specified for the privilege of operating a 
junk business a t  1004 and 1006 Roxboro Street in the city of Durham 
for the period between 1 June,  1941, through 31 May, 1942, which pay- 
ment the defendants declined to accept and refused to issue to the plain- 
tiff license to operate such business a t  such place and time, and based 
their refusal upon the theory that  they were prohibited from issuing 
such license by a zoning ordinance adopted by the city of Durham on 
16 May, 1926; i t  is further alleged in  the complaint  hat a junk business 
has been continuously operated a t  1004 and 1006 Roxboro Street in the 
city of Durham by the plaintiff and his predecessors in title of said 
premises since before March, 1925, prior to 16  May, 1'926, when the ordi- 
nance which defendants invoke was adopted; and iha t  said ordinance 
contains, i n t e r  a h a ,  a provision as follows: "Any non-conforming use 
existing a t  the time of the passage of this ordinance may be continued." 

The defendants' appeal in so f a r  as i t  relates to the+ motion for judg- 
ment on the pleadings is fragmentary and prematurch and should be dis- 
missed, since no appeal lies from a refusal of a judgment on the plead- 
ings. The proper procedure upon such refusal is t11 bring forward an  
exreption thereto for ruling upon appeal from a final judgment. Johnson  
I * .  Inswrnnce Co. ,  215 N .  C., 120, 1 S. E. (2d),  351, and cases there cited. 

The exception brought forward by the defendants that the court erred 
in sustaining plaintiff's objection to th t~i r  introducing in evidence the 
ordinance adopted 16 May, 1926, by the city of Durham, cannot be 
sustained, since i t  is contrary to the uniform ruling of this Court that  
only matters presented in the pleadings will be considered on demurrer. 
Besseliew 1.. B r o w n ,  177 N.  C., 65, 97 S. E., 743, and cases there cited. 

The defendants contend that  the relief of mnndninus  and injunction 
sought by the plaintiff ~ h o u l d  he denied for the reason that  the plaintiff 
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has an adequate remedy a t  law for the wrong which he alleges he has 
suffered-that if the plaintiff has wrongfully suffered by reason of the 
refusal of the defendants to grant  him a license to conduct a junk busi- 
ness a t  the place involved, he has the right to apply for a certiorari from 
the Board of Adjustment established by virtue of Public Laws 1923, 
ch. 250, secs. 1 to 11, N. C. Code of 1939 (Michie), secs. 2776 ( r )  to 
2776 ( aa ) ,  to have the action of the defendants reviewed. Without 
deciding whether the public law referred to authorizes the city of 
Durham to enact an ordinance that  would give to a board of adjustment 
the right to issue a certiorari to the tax collector and the governing 
board of the city of Durham to review their action in declining to grant  
the plaintiff a license to conduct a junk business a t  the place desired, we 
are of the opinion that  the ordinance actually adopted by the city on 
16 May, 1926 (made a part  of the city's answer) fails to grant  to the 
Board of Adjustment thereby established the right to issue such a 
certiorari in the case a t  bar. Nowhere in such zoning ordinance is the 
Board of Adjustment given the power to regulate nonconforming uses 
which existed a t  the time of the passage thereof, except to extend a non- 
conforming use of a building upon a lot occupied by such use or building 
a t  said time. Indeed, i t  is specifically provided in section 7 of such 
zoning ordinance that  "any non-conforming use existing a t  the time of 
the passage of this ordinance may be continued." 

The defendant R. A. Sorrel1 had no discretion to exercise or quasi- 
judicial duties to perform in connection with the issuance of a license 
to the plaintiff to do a junk business. H i s  duties were purely ministe- 
rial. Such being the case, the right of mandamus, under the allegations 
of the complaint, did lie in the plaintiff. Poole v. Board of Examiners, 
 ant^, 199, 19 S. E. (2d) ,  635, and cases there cited. 

The plaintiff contends that  since the complaint alleges that  his busi- 
ness has been in continuous existence since before the passage of the 
zoning ordinance, that  he has tendered the amount of the privilege tax, 
that  he has been refused a license, and that  the zoning ordinance provides 
that  '(any non-conforming use existing a t  the time of the passage of this 
ordinance may be continued," he has alleged a clear legal right to demand 
a mandamus and mandatory injunction; the defendants contend that the 
plaintiff has an adequate remedy a t  law through appeal by certiorari to 
the Board of Adjustment and is therefore not entitled to seek equitable 
relief. Since we are of the opinion that  the zoning ordinance passed by 
the governing board of the city of Durham fails to confer any jurisdic- 
tion upon the Board of Adjustment as to nonconforming uses existing 
a t  the time of the passage thereof, we conclude that  his Honor was 
correct in overruling the demurrer ore tenus. 

TTe also conclude that  since i t  is alleged in the complaint that  the 
plaintiff's junk business a t  1004 and 1006 Roxboro Street in the city of 
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D u r h a m  was a %on-conforming use existing a t  the t ime of the passage 
of the  ordinance," and  t h a t  since such allegation is denied by the answers 
a n  issue of fac t  arises upon  the  pleadings. I n  t ru th ,  th i s  issue is  t h e  
gravamen of the  case. I f  the  junk  business of the  plaintiff existed a t  
the  place alleged a t  the  t ime of the  passage of the  ordinance, i t  may, 
according to the  plain provision of the  ordinance, vontinue; if, on the  
other  hand,  i t  did not so exist at the time of its passage i t  m a y  be pro- 
hibited. Whether  it did o r  did not so exist a t  such t ime  and  place is a 
vi ta l  and  determinative issue of fac t  upon  which t h e  part ies  had  a right 
of t r i a l  b y  jury. N. C. P r a c .  & Proc.  (McIn tosh) ,  p. 542. 

T h e  judgment of the  Superior  Cour t  is 
Affirmed. 

STATE: v. FANSIE MITCHELL. 

(Filed 5 June, 1942.) 

1. Criminal Law § 71- 
There is no authority for granting an appeal in forma pauperis without 

proper supporting affidavit, either in :I criminal pi.osecution or a civil 
action, and therefore a statement in the appeal entries that plaintiff is 
permitted to appeal as  a pauper has no effect when defendant fails to file 
the jurisdictional affidavit or files an insufficient affi~lavit. 

2. Same- 
The amendment of C. S., 649, by ch. 89, Public Laws 1037, permitting 

correction of errors or omissions in the affidavit or certificate of coi~nsel 
in pauper appeals a t  a n y  time prior to the hearing of the argument of the 
case, applies only to appeals in civil actions and not to appeals in criminal 
prosecutions under C. S., 4621 and 46V2. 

3. Same- 
The affidavit required for pnnper appeals in ci.iminnl prosecutions, 

('. S., 431, must be filed during the trial term or within ten  day^ from the 
adjournment thereof, and mnit contain averments that deft.ntlm~t is wholly 
nnahle tn give security for (.o<t, that he i<  advised by counsel that he has 
reaaon:~l~le cause for the appeal prayed, and that the ~pplication is in good 
faith, and these requirements arc. innn~latory and j~~riitlictiontil ant1 are 
not subject to waiver. 

4. Same- 

Where the record on an appeal 1 1 ,  f o n n n  pnupcvrs in a criminal proqecw 
tion fails to contain an order allo~ving srwh appral or affidavit sufficient to 
support anch order, the Snpremc Conrt n1n.t tli.~nii< the :~pprnl for \v:lnt 
of jnriWction upon motion of tht. Attorney-Gmt~ral. and omis\ions ant1 
defects cannot be cnred by affiilavits filed in the trial conrt more than ten 
days after the adjournment of the trial term. 
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APPEAL by defendant from Burgulyn, Special Judge, a t  February 
Term, 1942, of BLAMANCE. 

Criminal prosecution tried upon warrant  charging the defendant with 
having "in her possession untax-paid whiskey for the purpose of sale." 

Verdict : Guilty. 
Judgment : Six months in jail. 
The defendant gave notice of appeal, and the following appears among 

the entries : "The defendant is permitted to appeal as a pauper." 

Attorney-General McMullan and Assistant-Attorneys General Bruton 
and Patton for the State. 

John J .  Renderson. for defendant. 

STACY, C. J. Upon the call of the docket from the Tenth District, the 
district to which the case belongs, the Attorney-General lodged a motion 
to  dismiss the appeal, on the ground that  i t  is in forma pauperis without 
order allowing it, or affidavit sufficient to support such an order. This 
was met by counter-motion for certiorari to correct the record and to 
have the affidavit and order allowing the defendant to appeal in forma 
pauperis sent u p  by the clerk of the Superior Court of Alamance County. 

The clerk has certified two affidavits, one dated 28 February, 1942, 
which omits to state that  "the application is in good faith," and another 
attempting to cure this defect executed 16 May, 1942. The order signed 
by the assistant clerk allowing the defendant to appeal in  forma pauperis 
is not dated, but i t  appears on the bottom of the certificate of coun~el  
bearing date 28 February, 1942. 

The notation in the appeal entries to the effect that  "the defendant is 
permitted to appeal as a pauper," availeth naught without affidavit to 
support it, or in the face of an  insufficient affidavit. S. 1). Martin, 172 
N.  C., 977, 90 S. E., 502. The appeal entries are not signed by the judge. 

There is no authority for granting an appeal in forma pauperis without 
proper supporting affidavit, either in a criminal prosecution or a civil 
action, S. as. Xoore, 93 N .  C., 500; Lupfon v. Ilau~kins,  210 S. C., 655, 
188 S. E., 110, nor are the mandatory and jurisdictional requirements 
of the statute subject to indulgences or waiver. 8. I . .  Holland, 211 N .  C'., 
284, 189 S. E., 761. This is not a harsh rule. I t  simply means that one 
who would avail himself of the benefits of the statute must comply with 
its terms. That  is all. 

I t  has been pointed out in a number of cases that the statutory require- 
ments for proqecuting appeals in  forma pauperis are different in criminal 
cases, C. S., 4651 and 4652, from what they are in civil actions. Tlie 
latter are controlled by the provisions of C. S., 649, which statute was 
amended by ch. 89, Publir Lams 1937, so as to permit corrections of 
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errors or omissions in the affidavit or certificate of counsel a t  any time 
prior to the hearing of the argument of the case on appeal, but this 
amendment, in terms, applies only to the section pertaining to appeals 
i n  civil actions. 

The affidavit required by C. S., 4651, is to be jiled during the trial 
term or within ten days from the adjournment thereof. 8. I > .  S ta f ford ,  
203 N. C., 601, 166 S. E., 734; 8. c., ibid., 648; Powel l  v. Moore,  204 
N. C., 654, 169 S. E., 281. 

I t  is not the policy of our law to deny to any litigant his right of 
appeal, but inasmuch as he has no new trial in the Supreme Court, but 
only auestions of law are to be determined. when a defendant in a crim- " .  
inal prosecution is unable to give security for costs, he is reasonably 
required to make affidavit (1 )  that  he is wholly unable to give security 
for the costs, (2 )  that  he is advised by counsel he has reasonable cause 
for the appeal prayed, and (3 )  that  the application is in good faith. 
S. v. Marion ,  200 N .  C., 715, 158 S. E., 406; 8. 21. Afoore, supra. The 
requirements of the statute are mandatory, not directory, and unless 
complied with the appeal will be dismissed, not as a matter of discretion, 
but for want of jurisdiction. 8. v. Robinson,  214 N. C., 365, 199 S. E., 
270. Here, the requirements of the statute have not been met, and we 
have no discretion in  the matter. 

However, as was done in the Hol land  case, supra,  and the S t a f o r d  case, 
supra, we have examined the record and find no revwsible error. Hence, 
the result : 

Judgment affirmed; appeal dismissed. 

STATE r. 11. N. ROGERS. 

(Filed 5 June. 1942.) 

Criminal Law 6-Judgment ordering that suspended execution be put 
into effect must be supported by Anding that  some express condition 
upon which the execution was suspended has been violated. 

In a prosecution for assault upon a female execution was suspended 
upon condition, inter alia, that defendant not permit any woman to reside 
on any farm controlled by him unless such woman dwelt with mentally 
competent male m~mbers of her family. Held: A finding to the effect that 
prosecutrix dwelt on defendant's farm after the entry of the judgment and 
that defendant frequently spent the day with her when no male member 
of her family was present, without a finding that she dwelt on the farm 
controlled by defendant without any mentally compvtent male members of 
her family, is insufficient to support the conclusion that defendant had 
violated this condition, and judgment that the execution be put into effect 
is erroneous. 
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APPEAL by defendant from Warlick, J., at  December Term, 1941, of 
FORSYTH. 

Criminal action instituted in  the municipal court of the city of 
Winston-Salem, on 25 July, 1941. Warrant  charged that  the defendant 
did "unlawfully and wilfully assault, beat and wound one Faomi  
Wheeler, a woman, she being over 18 years of age, to the great damage of 
the said Naomi Wheeler." The defendant pleaded guilty of the charge. 

The following judgment was entered: "After hearing the evidence in 
this case, the defendant is adjudged guilty and sentenced to pay a fine 
of $15.00 and the costs, and is hereby sentenced to be imprisoned in the 
common jail of Forsyth County for a term of six ( 6 )  months, to be 
worked on the public road;  execution against the person to issue on 
motion of the Solicitor, conditioned upon the defendant's being law- 
abiding and of good behavior for a period of five years; and conditioned 
further upon defendant having no woman (other than members of his 
own family) employed in his store or cafe or other place of business, 
where he is employed, or which he operates, and conditioned further 
that  no woman be allowed to reside on any farm controlled by the de- 
fendant unless such woman dwell with mentally competent male mem- 
bers of her family." 

On 26 November, 1941, a judgment was entered in the municipal 
court of the city of Winston-Salem, N. C., in this cause, the pertinent 
 arts of which are as follows: "The Court finds as a fact that  Naomi 
Wheeler was the prosecuting witness, in the case in which the judgment 
was entered against the defendant, and that  she has lived with the defend- 
ant  since said judgment was entered, that  she had her clothes in the house 
of the defendant on the farm of the defendant. that  she ate a t  the same 
place; the Court further finds that  the judgment heretofore entered was 
written to prevent just such a situation as this and that  the continued 
association of the defendant and the conduct of the defendant is in direct 
violation of said judgment; the Court further finds as a fact that defend- 
ant  frequently spent the day on his farm with only Naomi Wheelcr 
present, and when no male member of her family was present. I t  is, 
therefore, Ordered, Adjudged and Decreed by the Court and upon motion 
of the Solicitor that  the defendant, M. N.  Rogers, be confined to the 
common jail of Forsyth County for a period of six (6)  months, to be 
assigned to the State Highway Commission." 

Application for writ of habeas corpus was made 26 Ilu'ovember, 1941. 
Pursuant to a petition and writ of certiorari, this cause was heard 

before his Honor, Wilson Warlick, and the following judgment was 
entered: "This cause being heard before the undersigned Judge of the 
Superior Court for Forsyth County a t  the December, 1941, Term of the 
Court, on the application of the defendant, M. N. Rogers, for a writ of 
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certiorari; and i t  appearing to the Court that  the findings of fact by the 
Municipal Court of the City of Winston-Salem, as set out in the judg- 
ment, support the conclusion of the Court that  the petitioner, M. N. 
Rogers, violated the terms of the suspended sentence; I t  is, Therefore, 
Ordered, Adjudged and Decreed by the Court that  the writ of certiorari 
is dismissed and that  the judgment of the Municipal Court of the City 
of Winston-Salem is sustained and the action is remanded to the Munici- 
pal Court of the City of Winston-Salem for disposition in accordance 
with this judgment. I t  is Fur ther  Ordered that  the writ of habeas 
corpus  issued in connection herewith likewise be dismissed." 

From the foregoing judgment, the defendant excepted and appealed to 
Supreme Court and assigns error. 

Attorney-General  Mci l lu l lan and  Assis tant  At torneys-General  B r u t o n  
a n d  P a t t o n  for the  S ta te .  

R o y  L. Deal ,  Fred S.  Butchins, and I{.  B r y c e  P a r k e r  for defendant .  

DENNY, J. Do the findings of fact of the municipal court in the 
judgment of 26 November, 1941, support the concluriion of the court tha t  
the defendant violated the terms of the suspended sentence? We are of 
opinion they do not. Sentence was suspended "conditioned upon the 
defendant's being law-abiding and of good behavior for a period of five 
years;  . . . and conditioned further that no woman be allowed to reside 
on any farm controlled by the defendant unless such woman dwell with 
mentally competent male members of her family." 

While the court finds as facts, in the judgment entered 26 November, 
1!141, that Naomi Wheeler has lived with the defendant since said judg- 
ment was entered ; that  ?he had her clothes in the house of the defendant 
on the farm of the defendant, and that  she ate a t  ihe same place; that  
the defendant frequently spent the day on his farm with only Naomi 
Wheeler present, and when no male member of her family was present; 
the court fails to find as a fact that  the defendant has violated any law 
or that  he has not been of good behavior. Neither does the court fintl 
as a fact that the defendant has allowed a woman to reside on any farm 
controlled by him and that said woman has not dwelt with mentally 
competent male members of her family. 

To legally impose a sentence on account of the violation of a condition 
in a suspended judgment, the court must fintl as 2 fact that some ex- 
pressed condition in the judgment has been violated. 8. v. B n r d i n ,  183 
N. C., 815, 112  S. E., 593. 

The findings herein are lacking in essentials to show a violation of the 
conditions relied on in the judgment. Naomi Wheeler may have been 
residing on a farm controlled by the defendant and she may not have 
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dwelt on said f a rm with mentally competent male members of her 
family, but the court did not so find. 

His  Honor erred in sustaining the judgment of the municipal court of 
the city of Winston-Salem, and the judgment of the court below is 

Reversed. 

ZULA McGHEE CUTTS AND T. W. CUTTS, HER HUSBAND, v. EMMA P. 
McGHEE AND VIOLET H, McGHEE. 

(Filed 5 June, 1942.) 

1. Deeds § 6- 
The owner of lands executed a deed of gift thereto and delivered same 

to the grantee. Some three and a half years thereafter he acknowledged 
the deed and Aled same for registration. Held: The acltnowledgment of 
the execution was not a re-execution of the deed, and the deed of gift 
not having been registered within two years of its execution is void, C .  S., 
3315, and may not be revived by curative act of the Legislature. 

2. Statutes § Se- 
Curative acts of the Legislature cannot revive void instruments. 

APPEAL by plaintiffs from Sfevens, J., at  February Term, 1942, of 
GRANVILLE. 

Civil action to assert title to certain real estate. 
The facts pertinent to this appeal, and set forth in an  agreed statement 

of facts, are substantially as follows: On 28 July,  1900, Xar ion  J .  
McGhee executed a deed of gift, conveying to his wife, Emma P. McGhee, 
and her heirs, certain lands to be held by her during her marriage to him 
and as long as she remained a widow. Upon the death or marriage of 
the said Emma P. McGhee, said lands should go to her children. Thiv 
deed was delivered to the grantee and held by her until 12 January ,  
1904, on which date, at the request of the grantor, the deed was delivered 
to him and he acknowledged the execution thereof before J. T. Britt, 
C. S. C., of Granville County, N.  C., and filed the same for registration. 
S f t e r  the deed was duly recorded, it was returned to Emma P. McGhee. 

On 6 September, 1938, Marion J. McGhee and wife, Emma P. Mc- 
Ghee, executed a warranty deed to Violet H. McGhee, in her own right 
and as trustee. The grantors specifically reserved a life estate for and 
during the term of their joint lives and for the term of the natural life 
of the survivor. A two-thirds interest in the lands involved was con- 
veyed to Violet H. McGhee in fee simple and one-third to her in trust 
for the benefit of Zula McGhee Cutts, nEe Zula Elizabeth McGhee. The 
deed recites the fact that  the former deed was without consideration and 
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not recorded until nearly four years after its execution. The latter deed 
was duly acknowledged and filed for registration on 9 September, 1933, 
i n  the office of the register of deeds for Granville County, S. C. 

J u r y  tr ial  was waived and his Honor, upon the facts submitted. was 
requested to render judgment. His  Honor held that  the deed dated 
28 July,  1900, filed for registration 12 January,  1004, is a deed of gift 
and void because the same was not recorded within two years after the 
making thereof. His  Honor further held that the deed dated 6 Septem- 
ber, 1938, from Marion J. McGhee and wife, Emma P. McGhee, to 
Violet H. McGhee, filed for registration as above set out, vests in Violet 
II. McGhee such title in the lands described in  said deed as said deed 
purports and undertakes to convey. Judgment was, entered accordingly. 
Plaintiffs except to the judgment and appeal to the Supreme Court and 
assign error. 

P a r h a m  & T a y l o r  for plaintif fs.  
R o y s t e r  & Roys ter  for defendants .  

DENNY, J. The deed of gift executed 28 July,  1900, was not registered 
within two years from its execution, as required by Consolidated Statutes 
of North Carolina, sec. 3315, and was void a t  the time of its registration, 
1 2  January,  1904. Curative acts of the Legislature do not revive void 
instruments. B o o t h  v. Hairs ton ,  193 N. C., 278, 136 S. E., 879; S.  c . ,  
195 R. C., 8, 141 S. E., 480; Reeves  v. X i l l e r ,  209 IT. C., 362, 183 S. E., 
294; A l l e n  v .  A l l en ,  209 N .  C., 744,184 S. E., 485. 

Acknowledgment of the execution of an instrument is not a re-execution 
of it. 

H i s  Honor's ruling in the court below was correct and the judgment is 
Affirmed. 

ELSIE E. BROOCKS A N D  HUSBASD, T. A. BROOCKt1, v. CONSTANCE L. 
hlUIRHEAD A N D  WILLIAM RIUIRHEAD. 

(Filed 5 June. 1942.) 

Pleadings 29- 

Where defendants file answer denying material allegations of the com- 
plaint, the court is without authority, on plaintiffs' motion to strike out 
the answer as sham and irrelevant, C .  S., 510, to hear evidence, find facts 
contra the allegations and denials of the answer, and thereupon strike 
said allegations and denials and grant plaintiffs' motion for judgment on 
the pleadings. 
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APPEAL from P a r k e r ,  J., a t  February Term, 1942, of DURHAM. 

Hedr ick  & Hall for plaintif fs,  appellees. 
J .  L. Morehead for defendants ,  appellants.  

SEAWELL, J. This action was brought to hare  Elsie Broocks declared 
legally owner of an  easement for ingress and egress upon a certain alleged 
alleyway upon which her premises are alleged to abut, to have defendants 
enjoined from obstructing the alleyway, and to have issued a mandatory 
injunction to compel the defendants to remove obstructions placed by 
them in the alleged alleyway opposite defendants' premises. 

The plaintiffs filed their complaint, developed in much evidentiary 
detail, with many references to maps, deeds, and other documents, and 
with many exhibits appended relating to their title and to negotiations 
with the defendants during the controversy preceding the commencement 
of the action. The defendants answered the allegations of the complaint 
specifically, admitting some and denying others, particularly those with 
reference to the existence of the alleyway and plaintiffs' alleged right 
therein, which they denied both in the main answer and in the further 
defense. 

The plaintiffs moved to strike out the answer as sham and irrelevant. 
C. S., 510. Upon this motion, the judge took evidence, and "the plain- 
tiffs having offered evidence in support of the motion, to which evidence 
the defendants neither objected nor excepted," found facts in favor of 
plaintiff, contra the allegations and denials of the answer; and struck 
out about twenty paragraphs of the answer, generally described as 
"denying, or tending to deny, the existence of an alleyway." Upon this 
alteration in the answer, he gave judgment to the plaintiffs upon the 
pleadings, declaring the title of the f e ~ n e  plaintiff to the easement in the 
alleyway and granting her the injunctive relief prayed for in the com- 
plaint. 

Upon an  inspection of the record, the court is of opinion that the court 
below exceeded its authority in hearing evidence upon the merits upon 
plaintiffs' motion. The judgment is, therefore, set aside, and the cause 
is remanded to the lower court for further procedure. 

E r ro r  and remanded. 
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ASKEW 9. COACH Co. 

.R. W. ASKEW, ADMINISTRATOR OF THE ESTATE OF JAMES HOWARD ASKEW, 
DECEASED, V. CAROLINA COACH COMPANY A N D  E. C. MILLER. 

(Filed 5 June, 1942.) 

1. Trial 3 mc- 

A charge to the effect that, since plaintiff was rtblying on circumstantial 
evidence to prove actionable negligence, plaintiff had the burden of proving 
each fact constituting an essential link in the ?hain of circumstances 
beyond a reasonable doubt is erroneous and constitlltes prejudicial error. 

2. Appeal and Error 8 3 4 -  
Conflicting instructions upon the burden of pro'of, one correct and the 

other erroneous, must be held for reversible error. 

APPEAL by plaintiff from Dixon ,  Special  J u d g e ,  a t  January  Term, 
1942, of ALAMANCE. New trial. 

This was an action to recover damages for wrongful death of plaintiff's 
intestate, alleged to have been caused by the negligence of the defendants 
i n  the operation of a passenger bus on the highwa,~.  

The issue of negligence was answered by'the jury in favor of the 
defendants, and from judgment on the verdict plaintiff appealed. 

J .  Elmer Long  and  Clarence Ross  for plaint i f f ,  appellant.  
S a p p ,  S a p p  & A t k i n s o n  for defendants ,  appellees. 

DEVIN, J. The plaintiff's intestate died as the result of a collision 
between an  automobile he was driving and a large passenger bus of the 
corporate defendant driven by defendant Miller. The plaintiff relied 
almost entirely on circumstantial evidence to estatllish actionable negli- 
gence on the part  of the defendants. 

I n  submitting this phase of the case to the jury, and referring to this 
type of evidence, the trial judge used this languagrl : "These concurring 
and coincidental facts are arranged in combination by a mental process 
of reasoning and inferences, enlightened by common observation, expe- 
rience, reason, and knowledge. Where presumption arises from a num- 
ber of connected dependent facts each essential to the series must be 
p o r e d  beyond a reasonable doubt. Such evidence is like a chain in 
which no link must be missing or broken, which destroys its continuity." 
Plaintiff har ing  duly excepted, assigns this instruction as error. 

While the use of the phrase "beyond a reasonable doubt" in the in- 
struction complained of was evidently an inadvertence on the part  of 
the judge, it was none the less prejudicial to the plaintiff, and necessitates 
a new trial. True, i n  preceding portions of the charge the correct rule 
as to the qucrnfum of proof required of the plaintiff on the first issue was 
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given to the  jury,  bu t  the la ter  expression carried the implication t h a t  
with respect to the circumstantial evidence relied on by the plaintiff a 
higher  degree of proof was necessary to  establish his case. T h i s  was a t  
least conflicting and  confusing. Young v. Comrs., 190 N. C., 845, 130 
S. E., 833. 

Whether  t h e  plaintiff's evidence was sufficient to  war ran t  its submis- 
s ion to the  j u r y  is not presented on this  appeal,  and is not decided. 

F o r  the  reason stated, there must  be a 
N e w  trial.  

J O H S  B. L O V E ,  JR. ,  v. P O S T A L  T E L E G R A P H - C A B L E  COMPASY.  

(Filed 5 June, 1942.) 

1. Trespass 3 lg- 
The placing and maintenance by a telegraph company of its transmission 

lines on private lands constitutes a continuing trespass. 

2. Easements 5 4 :  Eminent Domain 9 24: Telephone and Telegraph Com- 
panies 5 4- 

Where the owner of land seeks to recover permanent damages to  his 
land by reason of the maintenance by a telegraph company of its trans- 
mission lines upon his lands, the awarding of permanent damages would 
be equivalent to the acquisition of an easement by condemnation. 

3. Limitation of Actions 3 6- 
Where the owner of land seeks to recover for trespass and for perma- 

nent damages to his land resulting from the erection and maintenance by 
defendant telegraph company of its transmission lines over his land. the 
action for trespass is barred by the three-year statute of limitations. 
C. S., 441 ( 3 ) ,  the trespass being a continuing trespass, but the action 
for permanent damages as  compensation for the easement is not barred 
until dpfendant has been in continuous use thereof for a period of t\vcuty 
years so as  to acquire the right by prescription. 

APPEAL by plaintiff f rom Bone, J., a t  J a n u a r y  TErm, 1942, f rom 
BLADEN. 

Civil action f o r  trespass and f o r  permanent damages. 
I n  1891 the  defendant constructed its transmission lines along a t rai l  

o r  highway over lands i n  Bladen County, now owned by the plaintiff. 
In 1927, when the highway was widened, the defendant moved par t  of its 
transmission lines f rom the highway r ight  of way, to  the extent of 2 1  
poles, over on the lands now occupied by  the   lai in tiff. 

T h i s  action was instituted 27 September, 1940, to recoyer fo r  the 
original trespass and for  permanent damages. 
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The defendant denied liability and pleaded the three-year statute of 
limitations, C. S., 441 (ss. 3) .  

From judgment of nonsuit entered at the close O F  plaintiff's evidence, 
he appeals, assigning error. 

11. H .  Clarlc and E d w a r d  R. C'lnrk for plaint i f f ,  appellant.  
Roun t ree  & R o u n f r e e  for de fendan t ,  appellee. 

S T A C ~ ,  C. J. The action for trespass is barred by the three-year 
statute of limitations, C. S., 441 (ss. 3 ) .  The applicable provision is 
that  actions for continuing trespass upon real property shall be com- 
menced within three years from the original trespass, i.e., in the language 
of the statute:  "When the trespass is a continiing one, the action shall 
be commenced within three years from the original trespass, and not 
thereafter." 

It was said in T e e f e r  T. T e l .  Co., 172 N .  C., 783, 90 S. E., 941, tha t  
an  action such as the present is to be regarded as one for a continuing 
trespass within the meaning of the law. Hence, for damages incident to 
the original wrong, and for that  alone, no recovery can be had after the 
lapse of three years. But  the plaintiff also sues for permanent damages, 
which, on recovery and payment, so f a r  as plaintiff is concerned, would 
confer on the defendant the right to maintain its h i e  on plaintiff's land 
for an  indefinite period with the right to enter therton, when reasonably 
required, for "the planting, repairing, and preservation of its poles and 
other property." Caueness 2%. R. R . ,  l i 2  S. C., 305, 90 S. E., 244. I n  
short, in its broader aspect, the suit is to recover for the value of an  
easement, which can pass to the defendant only by grant, condemnation 
or prescription-this last by adverse possession and continuous user for 
a period of twenty years. Tee ter  2%. T e l .  Co., supra.  

I n  case of railroads, by C. S., 440, this period has been reduced to 
five years, but there being no such statute in respect of telegraph com- 
panies, the common-law period of twenty years is required. Geer 1 % .  

W a t e r  Co.,  127 N .  C., 349, 37 S. E.. 474. 
The awarding of permanent damages would be equivalent to the acqui- 

sition of an easement by condemnation. Geer I?.  W a f e r  Co., supra;  
Q u e r y  1' .  T e l .  Co., 178 N .  C., 639, 101 S. E., 390. 

Tiewing the action, then, not simply as one for the original trespass, 
but also to recover permanent damages as compensation fo; an easement, 
there was error in allowing the defendant's motion for judgment of 
nonsuit. 

Reversed. 
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STATE v. JOHS S. BALDWIN. 

(Filed 5 June, 1942.) 

Criminal Law § 80-- 
When defendant, given leave to appeal in forma pauperis, fails to serve 

his case on appeal within the time allowed, the appeal will be dismissed 
on motion of the Attorney-General, bu t  when defendant has been convicted 
of a capital felony this will be done only after a careful inspection of the 
record proper fails to disclose error. 

MOTION by State to docket case, affirm judgment, and dismiss appeal. 

Attorney-General McMul lan  and Assistant Attorney-General Bru ton  
for the State. 

PER CURIAM. The defendant, John S. Baldwin, was tried at  January  
Term, 1942, of the Superior Court of Durham County, before R. Hun t  
Parker, Judge, and a jury, upon a bill of indictment charging the defend- 
ant  with the murder of one Dr. Randolph Jones, Jr., which resulted in a 
conviction of murder in  the first degree and sentence of death. From 
this judgment the defendant gave notice of appeal and obtained an order 
permitting him to appeal in forma pauperis. 

The defendant has failed to serve or otherwise perfect his case on 
appeal, and, the time therefor having expired, the Attorney-General has 
caused the record proper to be docketed in this Court with certificate 
from the clerk of the Superior Court of Durham County, setting forth 
that  no case on appeal has been filed in that court and that  the time 
therefor has expired. 

I t  is stated in the motion to dismiss that "The Attorney-General has 
been informed by counsel for the defendant that he has carefully exam- 
ined the record of the trial i n  this case, and has been unable to find any 
error which would entitle the defendant to a new trial." 

The Attorney-General moved to dismiss defendant's appeal under 
Rule 17-213 N. C., 815. 

We have carefully examined the record filed in this case and find no 
error. The judgment of the court below is affirmed and the appeal is 
dismissed. S. v. W a f s o n ,  208 X. C., 70, 179 S. E., 455; S. v. Baldwin,  
213 S. C., 645, 197 S. E., 156; 8. I - .  i l forrow, 220 N. C., 411, 17 S. E. 
(2d), 507. 

Judgment affirmed. Appeal dismissed. 
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N. W. BRIDGES, ON REHALF OF HIMSELF A X D  ALL OTHER CITIZENS A N D  TAX- 
PAYERS OF THE CITY O F  CHARLOTTE, NOIiTEl CAROLINA, v. CITY 
O F  CHARLOTTE, A ~ ~ U N I C I P A L  CORPORATION : 12. L. LEDBETTER, TREAS- 
URER OF SAID CITY; BOARD O F  SCHOOL CO~iMISSIONERS O F  T H E  
CITY O F  CHARLOTTE, A BODY CORPORATE; AND BOARD O F  TRUSTEES 
TEACHERS' AND STATE EMPLOYEES' RETIR'EMEKT SYSTEM. 

(Filed 24 June, 1942.) 

1. Schools 5 8- 

Ch. 562, Public Laws 1933, abolished special tax and special charter 
school districts a s  then constituted, and retained them solely as  local 
administrative units of the State school system. 

2. S a m e  
A city constituting a special charter school district prior to the enact- 

ment of ch. 562, Public Laws 1933, was stripped of its character a s  a 
municipality and i ts  board of school commissioners nbolished as  a n  agency 
of the municipality in the operation of schools within the district, and by 
operation of the Act the municipality, in the discharge of this function, 
became an  administrative agency of the State school system. 

3. Taxation 9 4- 

The State is not a municipality mithin the meaning of the Constitution, 
and since a city or county, in the operation of public schools within its 
territory, is not a municipality but an a(lministratire agency of the State, 
such administrative units, in imposing taxes necessary to the maintenance 
of public schools, is not required to submit the question to a vote, the 
limitations imposed by Art. VII, see. 7, being applicnable solely to mnnici- 
palities. 

4. Schools 9 9- 
The  General Assembly is charged with the duty of providing a system 

of public schools by mandate of Art. I X  of the Slate Constitution, and 
what is ~lecessary to the maintenance of such system must he given that  
interpretation which is consonant with reasoi~able dtlmands of social prog- 
ress, and i s  a question within the exc lns i~e  p r o ~ i n c e  of the Legislature. 

5. Same: State  5 5a- 
The expression of legislatire policy that the Teachers' and State Em- 

ployees' Retirenici~t Act has a definite relation to the just and efficient 
administration of the public school system is conclusive, and a tax imposed 
by a city to raise funds with which to pay its contribution to the Retire- 
ment Fund for salaries of teachers paid or  supplemented by it, a s  required 
by Public Laws 1941, ch. 25, sec. 8 ( c  I ,  is for a purpose i~ecessary to the 
maintenance of the public school system within its territory. 

Although an  administrative unit of the State public school system is 
required by the statute to submit to its voters the qvestion of supplement- 
ing State funds to conduct ~ c h 0 o k  of higher standai-ds and longer terms, 



X. C.] SPRIXG TERM, 1942. 473 

the prorision for a vote is not in deference to Art. VII, sec. '7, and the 
establishment of such supplement in no wise affects the character of the 
unit as  a State agency for the adininistratiou of the public school system. 

7. Schools 5 9- 

The Constitution requires that a six months term of public school 1)e 
maintained as  a minimum, and places the duty upon the General Assembly 
to meet this requirement and confers authority upon it  to determine the 
quality and extent of a system of public schools beyond this mii~imuni 
which the State is able to provide. 

8. State  5 a :  Constitutional Law § 12- 
Benefits received by State employees under the Retirement Fund are  

deferred payments of salary for services rendered, and therefore surh 
payments do not offend Art. I, see. 7, of the State Constitution. 

9. Taxation § 4- 
Where an administrative unit of the public school system has voted a 

tax to supplement State funds to maintain schools of higher standards 
within its territory, it  is required to contribute to the State Retirement 
Fund for  teachers whose salaries a re  paid or supplemented by it, ch. 25, 
see. 8 ( c ) ,  ch. 143, sec. 1, Public Laws 1941, and when the supplementary 
tax theretofore voted by it  is insufficient to provide such contribution, the 
unit may impose a tax to raise funds for this purpose without submitting 
the question to a vote. 

The charter provision of a city that the question of supplementing 
State funds for its public schools must be submitted to a vote, sec. 56 (41, 
ch. 366, Public-Local Laws 1939, does not require that when the city has 
assumed the burden of supplementing State funds a tax necessary to 
provide funds for contributions to the State Retirement Fund for salaries 
of teachers paid or supplemented by it  should be submitted to a vote, the 
State Retirement Act not being in legal contemplation of the charter pro- 
vision, and the charter provision being ineffective to prevent a lery re- 
quired by the subsequent legislative mandate. 

11. Taxation §§ 1, 5: State  § 5a- 
A tax imposed to raise moneys required by law to be paid to the State 

Employees' Retirement Fund is for a public purpose, as  having a definite 
relation to the efficient operation of the public school system, and the Act 
provides benefits to thousands of teachers and employees of this State 
without discrimination, and therefore the tax docs not off'end Art. V, sec. 3, 
of the State Constitution. 

12. Constitutional Law § 6 b  
The courts should not declare an act of the General Assembly uncon- 

stitutional unless it  is so beyond a reasonable doubt. 
STACY, C. J., not sitting. 
BARNHILL, J., concurring. 
WISBORR'E, J., joins in concurring opinion. 

APPEAL by plaintiffs f r o m  Olive, Special Judge, 1 6  March ,  1942. 
F r o m  MECXLENBURG. Affirmed. 
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This action was brought by plaintiffs, taxpayers of the city of Char- 
lotte, against the defendants, in the sereral capacitiec, indicated, to enjoin 
further levy and collection of local taxes for contribution to the State 
Retirement Fund under chapter 25, Public Laws clf 1941, as amended 
by chapter 143, Public Laws of 1941, known as the Teachers' and State 
Employees' Retirement Act, and to restrain defendants from paying out 
taxes already levied and collected for that purpose. 

The Board of Trustecs Teachers' and State Employees' Retirement 
System was made a party to the action by consent, and was permitted to 
adopt the answer of its codefendants. 

The Act referred to provides for a retirement fund for teachers in 
the public schools, a part  of which is raised out of public funds and a 
part  by deductions from teachers' salaries. B y  its terms, local adminis- 
trative units which supplement the items of school ~xpense  and conduct 
schools of a higher standard or longer tern1 than those afforded by Sta te  
support for  the eight months term are required to contribute propor- 
tionally to the State fund, and the taxing authorities therein are required 
to provide the necessary funds therefor. Pertinc>nt sections are as 
follows : 

"Each Board of Education of each county and each Board of Educa- 
tion of each city, and the employer in any department, agency or insti- 
tution of the State, in which any teacher receives compensation from 
sources other than appropriations of the State of 5-orth Carolina shall 
deduct from the salaries of these teachers paid from sources other than 
State appropriations an  amount equal to that  deducted from the salaries 
of the teachers whose salaries are paid from State fiinds, and remit this 
amount to the State Retirement System. City Boards of Education and 
County Boards of Education in each and every c o ~ n t y  and city which 
has employees compensated from other than the 13tate appropriation 
shall pay to the State Retirement Systc.m the same per centum of the 
salaries that  the State of Nor th  Carolina pays: Provided, that  for the 
purpose of enabling the County Boards of Education and the Board of 
Trustees of city administratire units to make such payment, the tax 
levying authorities in each such city or county adrrinistrative unit are 
hereby authorized, empowered and directed to provide the necessary 
funds therefor." Chapter 5 ,  Public Laws of 194.L, section 8, subsec- 
tion (c) .  

Section 1, chapter 143, Public Laws of 1941, adds:  
"Provided, that  it shall be within the discretion of the County Board 

of Education in a county administrative unit and thl? Board of Trustees 
in a city administratire unit, with the approval of the tax levying 
authorities of such unit, to provide for the payment from local tax funds 
of any amount specified in subsection ( c )  of this seciion in excess of the 
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amount to be paid to the Retirement System on the basis of the State 
Salary Schedule and term. I n  case the salary is paid in part  from 
State funds and in part from local funds, the local authorities shall not 
be relieved of providing and remitting the same per centum of the salary 
paid from local funds as is paid from State funds. I n  case the entire 
salary of any teacher, as defined in this Act, is paid from county or local 
funds, the county or city paying such salary shall provide and remit to 
the Retirement System the same per centum that  would be required if 
the salary mere provided by the State of North Carolina." 

The Charlotte city schools were operated under special charter until 
the enactment of the School Machinery Act of 1933, chapter 252, Public 
Laws of 1933. Thereafter the Charlotte district was set u p  as a city 
administrative unit for the purpose of operating schools under that  Act, 
and has since continued as such city administrative unit. 

The School Machinery Act of 1933, pertinent features of which were 
re-enacted in 1935 and in  1939, contains the following provisions: 

"That the county board of education in any county administrative 
unit and the board of trustees in  any city administrative unit, with the 
approval of the tax levying authorities i n  said county or city adminis- 
trative unit and the State School Comnlission, in order to operate the 
schools of a higher standard than those provided for by State support, 
but in no event to provide for a term of more than 180 days, may supple- 
ment any object or item of school expenditure: P R O V I D E D ,  that 
before making any levy for supplementing State budget allotments an 
election shall be held in each administrative unit to determine whether 
there shall be levied a tax to provide said supplemental funds, and to 
determine the maximum rate which may be levied therefor." Section 17. 

Following the procedure laid down in the Act, the Charlotte City 
Administrative Unit, on 23 March, 1935, voted supplements to State 
support of the schools, fixing the maximum tax limit for that  purpose 
a t  twenty-five cents on the one hundred dollar property valuation, and 
proceeded to conduct a nine months school term and to pay teachers' 
salaries. 

The local school board filed its supplementary budget for  the fiscal 
year beginning 1 July,  1941, providing for the expenditure of the entire 
special tax  under the 25c levy for purposes other than the payment of 
the required sums to the Teachers7 Retirement Fund,  and requested that  
the sum budgeted in connection with the Retirement Fund,  approxi- 
mately $17,124.75, be raised from sources other than the 25c special 
school levy. The levy was made and the taxes partially collected, and 
the authorities concerned propose to proceed with the collection of the 
rest of the taxes and to make the required contribution to the State 
Retirement Fund,  if not contrary to law. 
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The plaintiffs obtained a temporary restraining order, and on the 
hearing of the order to show cause hefore Olive. Special Judge, the 
illjunction was dissolved and plaintiffs appealed. 

Tal ia fer ro  (e. Clnrkson for p l n i n t i f s ,  n p p ~ l l c c ~ r f s .  
T i l l e f t  cC. Campbe l l ,  A t torney -Geneml  S IcX~r l lnrr ,  and Ass i s tnn f  A t tor -  

ney-Genernl P a t f o n  for de fendun f s ,  appellees. 

SEAWELL, J. N o  exception was made in the court below to the man- 
ner in which this suit is constituted, or to want of capacity of some of 
the defendants, as sued, in relation to the subject matter of the action. 
Ko doubt the parties desired a decision more broadly dealing with the 
merits of the case, as voiced by the challenge to the> coristitutionality of 
the Retirement Act and its interpretation in connection with related 
statutes, particularly the tax limitation adopted by popular vote for  
supplements under the School Machiiiery Act. We review the case in  
that  light. 

But  the joinder of parties defendant and the capacity in  which they 
are sued suggest that  plaintiffs considered themselves as dealing with an  
attempted exercise of authority by the city of Charlotte as a municipality 
and with the '(Board of School Commissioners of t h ~  City of Charlotte," 
formerly an  agency of the municipality, as a corporate body retaining 
the relation to the schools in that district given it in the special act of 
incorporation. That  is not the case. The present situation will be 
much less confusing if we remember that  the Charlotte School District, 
operating as a special charter district, came squarely within the revolu- 
tionary fiat of section 4, chapter 562, Public Laws of 1938: "A11 school 
districts, special tax, special charter or otherwise, as now constituted for 
school administration or for tax levying purposes, are hereby declared 
non-existent." Under the further provisions of this Act, the Charlotte 
district became a city administrative unit, and the trustees of the former 
district were retained only as the local administrative body of that  unit, 
shorn of all administrative authority other than that  which they get 
from the School Machinery Act. This concessiorl was made to the 
governing body of the old district, no doubt, to cushion the sliock of total 
liquidation and out of deference to the importance of the trusts that  had 
been committed to them-the magnitude of the schools-and to conserve 
the experience and interest built up  in administration. But  here the 
old regime ended and the new dispensation began. 'The unit was now a 
part  of the Public School System and henceforth an agency of the State. 
I n  this is found the principle upon which our decision must rest. I t s  
application will be as brief as a full understanding of the subject will 
permit. 
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After careful study of the subject through many years prior to 1941, 
a Commission was appointed (H. R. 48, Public Laws of 1939), which 
made a thorough investigation and reported its findings and recommen- 
dations to the General Assembly of 1941, which thereupon enacted 
chapter 25, Public Laws of 1941, as amended by chapter 143, Public 
Laws of 1941, which is kno~vn as the "Teachers' and State Employees' 
Retirement Act." The purpose of that  Act is to provide benefits on 
retirement for the teachers in the public school system of the State and 
for State employees. I t  is based not only upon the principle of justice 
to poorly paid State employees, but also upon the philosophy that a 
measure of freedom from apprehension of old age and disability will add 
to the immediate efficiency of those engaged in carrying on a work of 
first importance to society and the State. The fund for final distribu- 
tion on retirement is contributed in  part by the State from public funds, 
and in  part  by deductions from teachers' and employees' salaries. 
County administrative units and city administrative units which supple- 
ment State support of the eight months school term to secure schools 
of higher standard or longer term are required to contribute to the State 
Retirement Fund. The Act makes no provision for submitting the 
question of local taxation to popular vote. 

The plaintiffs contend that  the law is unconstitutional and invalid; 
that the expenditure required comes within the purview of Article V I I ,  
section 7, of the Constitution, prohibiting taxation by a municipality, 
except for a necessary expense, without submitting the question to a 
popular vote; that if the payment out of the Retirement Fund is not 
salary, the law is offensive to Article I, section 7, of the Constitution, 
which ~ rov ides  that no man or set of men are entitled to exclusive or 
separate emoluments or privileges from the community, but in consid- 
eration of public services; and that if in the nature of salary, i t  neces- 
sarily comes within the purview of the 1933 School Machinery Act as a 
part of the supplements heretofore approved by popular vote, subject to 
the 25c on the $100 limitation on the tax rate heretofore adovted. There 
is a further contention that the Act contravenes Article V, section 3, of 
the Constitution as being inequitably levied and not for a &blic purpbse. 
We consider these objections as nearly in that order as convenience 
permits. 

1. The Constitution of North Carolina recognizes that it is the duty 
of the State to establish and maintain "a general and uniform system 
of public schools, where tuition shall be free of charge to all children of 
the State between the ages of six and twenty-one years." Constitution, 
Article IX,  section 2. Under Article IX, section 3, the State is required 
to be divided into a convenient number of districts, in which one or 
more public schools shall be maintained at  least six months in the year. 
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F o r  a long period of its history, the State performed this duty by 
proxy, maintaining the schools through the agency of the counties; and 
,Irticle IX, section 3, of the Constitution, denounces as a criminal offense 
the failure of their tax levying bodies to comply with the requirement 
that  the schools be maintained a t  least six months in the year. 

The plea that  the lery of such a tax by a county, without submission 
to popular rote, is prohibited by Art ick  V I I ,  section 7,  of the Constitu- 
tion, as not being for a necessary expense was r,rised and settled in 
Collie v. Commissioners, 145 N. C., 170, 59 S. E., 44, by the declaration 
that  the requirement that  the public schools be maintained is a mandate 
of' a co-ordinate article of the Constitution of equal dignity and force, 
and must be obeyed; and that  Article V I I ,  section 7 ,  had no relation by 
way of limitation on the taxing power exercised for that purpose. 
Three of the Justices of the great Court which c ecided this case, in 
separate concurring opinions, wrote their names upon this monument to 
our educational progress. 

There was in the mind of the Court a clear comprehension of the 
functions and powers of the State and of the agencies set u p  to perform 
this duty, and there was no confusion a t  any time as to where the ulti- 
mate duty and power was seated; and none, we think, as to the conse- 
quences which must follow a delegation of this duty and power as a 
matter of convenience of administration to the agencies selected. Nor  
should there be any doubt today that  maintenance of the public schools 
and the furnishing of those things which are reasons bly essential to that  
end are within the mandatory provision of the Constitution, unaffected 
by the "necessary expense" prorision contained in the municipal section 
of the Constitution. 

The State is not a municipality within the meaning of the Constitu- 
tion. I t  seems to us self-evident that  i t  may perform the duties required 
of it by the Constitution, as well as exercise those powers not otherwise 
prohibited, without embarrassment by constitutional limitations ex- 
pressly operating on municipalities alone. Const., Art. IX, secs. 2, 3 ;  
Const., Art. VII ,  scc. 7. The public school system, including all its 
units, is under the exclusive rontrol of the State, organized and estab- 
lished as its instrumentality in discharging an  ohligation which has 
always been considered direct, primary and inevitable. When function- 
ing within this sphere, the units of the public school system do not exer- 
c i ~ e  derived powers such as are given to a municipality for local govern- 
m m t ,  so general as to require appropriate limitations on their exercise; 
t11c.y express the immediate power of the State, as its agencies for the 
performance of a special mandatory duty resting upon it under the 
Constitution, and under its direct delegation. 

This view is clearly expressed in Frazier  c. C'ommissioners, 194 N .  C.. 
49, 61, 138 S. E., 433, from which we quote: 
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'(Schools established and maintained by a county, city, town, or other 
municipal corporation u n d e r  a special act of t h e  General Assembly  
are not necessarily included within the State system of public schools. 
I t  has, therefore, been uniformly and consistently held by this Court 
that  Article V I I ,  see. 7 ,  of the Constitution is applicable to bonds 
issued and taxes levied by a county, city, town, or  other municipal 
corporation for this purpose . . . These decisions, however, are not 
determinative of the question here presented for decision. The Con- 
stitution of North Carolina does provide-and its provisions in that  
respect have been held mandatory-that the General Assembly shall 
provide by taxation and otherwise for a general and uniform system of 
public schools, wherein tuition shall be free of charge to all children of 
the State between the ages of six and twenty-one, Article I X ,  see. 2 ;  
and that  to accomplish this end, the State shall be divided into a con- 
venient number of districts, i n  which one or more public schools shall be 
maintained a t  least six months in every year, Article IX, sec. 3. I t  
cannot be too often emphasized that  the controlling purpose of the people 
of North Carolina, as declared in their Constitution, is that  a State 
system of public schools shall be established and maintained-a system 
of schools supported by the State, and providing for the education of 
the children of the State-and that  ample power has been conferred upon 
the General Assembly to make this purpose effective . . . The counties 
of the State are authorized by this statute (County Finance Act) to  
issue bonds and notes for the erection of schoolhouses and for the pur- 
chase of land necessary for school purposes, and to levy taxes for the 
payment of the same, principal and interest, not as munic ipa l  corpora- 
t ions,  organized primarily for purposes of local government, but  as 
administratizte agencies of the  S ta te ,  employed by the General ilssembly 
to discharge the duty imposed upon i t  by the Constitution to provide a 
State system of public schools. The linlitations of Article V I I ,  sec. 7, 
are not applicable to bonds or notes issued by a county, as an administra- 
t i re  agenvy of the State, under authority conferred by the County 
Finance Act, for the purpose of erecting schoolhouses, and equipping 
same, or purchasing land necessary for school purposes. We, therefore, 
hold that  the board of commissioners of any county in the State, upon 
compliance with the provisions of the County Finance Act, has authority 
and is empowered to issue bonds or notes of the county for the purpose 
of erecting and equipping schoolhouses and purchasing land necessary for 
school purposes, and to levy taxes for the payment of said bonds or notes, 
with interest on the same, without submitting the question as to whether 
said bonds or notes shall be issued or said taxes levied, in the first 
instance, to the voters of the county, where such schoolhouses are re- 
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quired for the establishment or nlaintenance of the State hystenl of public 
schools i n  accordance with the provision3 of tlie Con<,titution." 

To the same effect are O w ~ n s  v. W a k e  C o u n t y ,  195 N. C., 132, 136, 
141 S. E., 546; L a c y  u. Rmtk, 183 S. C., 373, 390, 111 S. E., 612; 
Louelace u. P r a t f ,  185 X. C., 686, 689, 122 S. E., 661; Tntc I . .  Ilotrrtl 
of Educafion, 192 N .  C., 516, 520, 135 S. E., 336. 

From these cases, as well as from the reasoning of the matter, we 
gather a clear impression that  whatewr may be the linlitations on a 
municipality with respect to its ordinary governnlent under ,irticle VI1, 
sec. 7, they do not apply to  i t  as an authorized agency in connection with 
the public school system; and that thev do not, in fact, apply to any 
agencies as school administrative bodies, some of which, indeed, have no 
municipal functions to becloud the issuc.. I n  many city administrative 
units, the boundaries of the unit do not coincide with the city limits. 

Attention should be directed to the distinction drawn in the decisions 
between agencies created for  administrative purposes within tlie public 
school system and charter districts incorporated by special acts of the 
Legislature a i d  empowered to maintain and conduct schools independ- 
ently of it, which do not proceed on the authority as i t  comes from the 
State, through Article I X  of the Constitution. Prazier  v. Commis -  
sioners, supra;  O u v n s  v. W a k e  C'ounty, supra. ;Such independently 
operating schools were abolished by chapter 562, Public Laws of 1933, 
sec. 4, along with all other taxing districts-doubtless with the intent to 
bring all such activities within the public school system, and to secure 
uniformity and equality of opportunity into the school effort throughout 
the State. The city administrative unit, and the county administrative 
unit, administrational devices first adopted in this Act, are not allied to 
such specially incorporated schools. They are, as the name implies, units 
within the public school systc.m-established agencies of the State to 
carry on the then existing functions of the public school system, and 
logical and convenient agencies for investment with further power and 
duties as might be found expedient or necessary. 

The suggestion that  the Retirement Plan and p:ryments of benefits 
thereunder are intrinsically not necessary purposes for maintaining the 
public school system is no doubt advanced under t m  same contention 
that  taxation and expenditure under the Retirement Act must necessarily 
come within the limitation of Article VII ,  sec. 7, of the Constitution- 
a proposition we are compelled to reject for the reasons above stated;  
but we have the implied suggestion that  they do not have that  relevancy 
to the purposes expressed in Article I X  of the Constitution that  would 
bring them within that  authority. 

The extent to which the measures provided in the Retirement Act 
may be auxiliary to the efficient administration of the public school 
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system and justified as a measure of justice for those engaged therein is 
primarily, and in  this instance we think wholly, for the Legislature. 
The evidence before that  body indicated that  they are highly important 
and effective in  improving, stabilizing and maintaining standards of 
service in  an  underpaid and overburdened profession, which is now sus- 
tained by high idealism and sacrifice as much as by the meager pay. 

We understand that  what courts appropriately refer to as the "man- 
date" of Article I X  of the Constitution carries with it not merely the 
bare necessity of instructional service, but all facilities reasonably neces- 
sary to accomplish this main purpose. And in this respect the word 
I (  necessary" has long been regarded as a relative, not an exigent, term- 

certainly not one which may be used to drain the life and substance out 
of a project with which i t  is connected, but one which itself must accept 
an  interpretation consonant with the reasonable demands of social prog- 
ress. We do not differ with the General Assembly in its policy as 
expressed in this legislation, but we point out that  the matter is exclu- 
sively within the province of that  body. I t  is their rerdict, embodied 
and expressed in the Act, that  the Retirement P lan  has a definite rela- 
tion to the just and efficient administration of the public school system 
which brings it within the scope of constitutional authority. Under the 
mandatory provisions of the Retirement Act, the public policy thus 
expressed is applied to the entire public school system and its adminis- 
tration a t  the hands of every administrative unit within it. After all, it  
is difficult to see how any want of relevancy, even if i t  could be supposed 
to exist, would bring the subject within the purview of Article V I I ,  
see. 7 ,  of the Constitution. 

I t  is true, as suggested, that  the city administrative unit, under the 
pro~is ions  of the School Machinery Act, voluntarily undertook to supple- 
ment certain items of State expenditure and thereby undertook to con- 
duct a school of higher standard and longer term than that  provided by 
State support. Rut  once having assumed the burden, albeit voluntarily, 
the unit did not thereby separate itself from the school system, or break 
the thread of constitutional authority, or exempt itself from the conse- 
quenccs of the bnrden i t  assumed, or the additional trusts imposed by 
law. 

The provision in the School Xachinery lZct under which a local unit 
desiring to supplement State support for the schools is required to sub- 
mit the question to a popular vote is not in deference to Article V I I ,  
sec. 7, of the Constitntion. I t  is simply the legislative adoption of a 
similar method of control orer extravagant expenditure pro hac vice. 
I t  does not affect the status of the administrative unit as an agency of 
the State. And when the burden is assumed, the Act under considera- 
tion not only confers authority, but is mandatory in its provisions that  

1 6 2 2 1  
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the local administrative unit make its contribution to the State Retire- 
ment Fund,  and that  the taxing authorities therein provide the necessary 
funds. Chapter 25, Public Laws of 1941, see. ti (c)  ; chapter 143, 
Public Laws of 1941, see. 1. 

The theory that  the obligation of the Constitution extends no further 
than the six months school term, the minimum requirement expressed in 
Article I X ,  see. 3, is unsound. The mandate is expressed in its simplest 
and most comprehensive form in  sec. 2, without qualification or limita- 
tion, except that  implied from the ability of the St<lte to respond. The 
State does, from its ordinary revenues, support an eight months school 
term under the 1933 Act, without impeachment of exceeding its power. 
Indeed, the situation would remain unc.hanged if there vere  no consti- 
tutional requirement a t  all, since, without it, the duty of the State to 
educate its citizens has been recognized amongst intc>lligent and civilized 
pc.oples from antiquity. I t  is no doul~t  written into the fundamental 
law so that  it may survive political indifference and so that  the humblest 
citizen, speaking for himself and those in like right, may demand its 
pt.rformance. I t  is merely a question of tranemilting authority to a 
lawfully designated agency, and of the quality and extent of the power 
so delegated. 

2. The plaintiffs argue that unless the payment out of the Retirement 
Fund is i n  the nature of a salary, i t  is a gratuity and offensive to 
Article I, see. 7, of the Constitution, which provildes that  no man or 
set of men are entitled to exclusive or separate emoluments or privileges 
from the community, but in consideration of public services. 

I t  is conceded by the plaintiffs that if payment from the fund is in 
the nature of salary or compensation for services rendered, it is a t  least 
not offensive to Art. I, sec. 7, of the Constitution. 

We do not have to decide whether the cited section of the Constitution 
narrows its exception to payment for services currently rendered. The 
appellants are content to have the payments from the Retirement Fund,  
hypothetically, a t  least, regarded as deferred paymmts of salary. The 
appellees argue, and sustain the argument, we think, by convincing 
authority from jurisdictions where the question has been raised, that  
the benefits from the Retirement Fund may be so rcgarded. Schief fe l in  
I * .  R e r r ? ~ ,  217 App. Dir . ,  451, 216 N. Y. Supp., 367; People  e x  rel. 
K r o n e r  11.  A b h o f f ,  274 Ill., 380, 113 N. E., 696; C o b ~ s  11. H o m e  I n s .  Co., 
18 M a .  Ap., 206, 91 So., 627; W h i t e h ~ a d  I - .  Dni - i e ,  189 Cal., 715,  209 
Pac., 1008; T a l b o t t  I ? .  Independen t  School Dis tr ic t  of Des  X o i n e s ,  230 
Iowa, 949, 299 S. W., 556; Ret i remen t  Board  v. . l l cGo~w-n ,  316 Pa., 
161, 174 Atl., 400. 

3. I t  is conceded that the contribution of the unit to the State Retire- 
mcwt Fund might be paid out of local funds collected under the 25c levy 
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made to supplement State support if more convenient, but the taxes 
imposed under the 1941 Act are not subject to such limitation. There 
is no reference in  either Act from which such an  inference would be 
justified. Comparing the two laws, we find them widely separated in 
time and directed to substantially different subjects. I f ,  as conceded by 
plaintiffs, the funds raised under authority of each of them are for 
generically similar purposes-operational in character-there is suffi- 
cient difference between them to justify the conclusion that  the contribu- 
tions required by the Retirement Act are not within the contemplation 
of the 1933 Act. The items then to be supplemented were definitely 
known and recognized, and were of a charactertotally different from the 
Retirement Fund contribution under the 1941 Act. So different is the 
latter, i n  fact, that  i t  constitutes an entirely new feature of social and 
economic philosophy wrought into the public school system less than 
two years ago-in form, substance and effect unlike anything thereto- 
fore contemplated. 

Moreover, the funds so collected are not supplemental in character and 
are not locally expended. They go into a general State fund, out of 
which payments are made irrespective of the source of origin. 

We are likewise of the opinion that  the contemplated levy is not 
limited or controlled by section 55 (4)  of the City Charter-chapter 366, 
Public-Local Laws of 1939. The provision there i s :  

"The City Council of the City of Charlotte shall levy an  annual tax 
for the support and maintenance of said public schools in the City of 
Charlotte in accordance with the Public Laws of the State of S o r t h  
Carolina as the same may now or hereafter be enacted and in any 
amount which is now or may hereafter be approved by a vote of the 
people of said city for said purposes." 

We do not think that  the subject dealt with in the Retirement Act of 
1941 mas within legal contemplation of this law. At  most, it  gives 
authority for further taxation in the support of schools as might be 
approved by a vote of the people, but does not prevent a levy under an  
appropriate State law, irrespective of the statute. We regard the point 
as settled adversely t o  appellants' contention by Julian v. Ward, 198 
N. C., 480, 152 S. E., 401. 

4. The challenge to the Retirement Act as contravening Srt icle V, 
sec. 3, of the constitution is not supported by argument or citation of 
authorities. Perhaps the inequalities which are pointed out by the ap- 
pellants, and which we do not regard as inequities, may be corrected by 
further experience in the administration of the Act. 

The coitention that  the Act does not comprehend a public purpose 
cannot be sustained. I f  the Retirement Plan  has that  relation to the 
public school system which the legislative policy supposes i t  to have, and 
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this can be reasonably discerned, giving the legislat lve body the "benefit 
of the doubt," if any, the Act is sufficiently invested with a public pur- 
pose and the tax is valid. I t  should not be declared unconstitutional 
unless it is so beyond reasonable doubt. IIood, I'omr. of BanX,s, 1 % .  

Real ty ,  Inc., 211 K. C., 582, 191 S. E., 410; Glenn 7.. Board of Ed~rccx- 
fion, 210 N .  C'., 525, 157 S. E., 751. 

Thc Llct includes thousands of teachers and employees of the State, 
as a class and without discrimination. I f  this is not sufficient to satisfy 
the "public purpose" requirement of the Constitution, the benefit they 
receive may br regarded as incGdenta1. The benefit to the general public 
comes from a policy, widely approved, and adopted here, not without 
careful and exhaustive study, and with appreciation of its effect upon 
the entire citizenry, in the enhancemenl of the State's largest and most 
inlportarlt enterprise, the coilduct of the public ~cliools. The relatioil 
of the Retirement Plan  to the public ~choo l  system has been fully dis- 
cussed above, and the discussion will not be repeatcd here. I t  is suffi- 
c imt  to say that  the expected improvement in  standards of serrice, and 
the stabilization of teacher employment, are sufficient to constitute a 
public purpose, and justify the inipositicm of the tax. 

We conclude that the ,ict is a coiistitutional and valid expression of 
the legislative will, both generally and in its application to the local 
administratire units with which i t  deals. The contiibution to the State 
Rt~tireriient Fund required of the Charlotte City Administrative Unit  is 
mandatory in character, does not require submission to popular vote, 
and is not affected by the niaximum tax rate heretofore adopted by this 
unit in voting supplements to the schools or the suggested limitations of 
the city charter. 

The acting deferidants are in the exercise of lawful Dowers and are not 
subject to judicial restraint. 

The judgment of the court below is 
Affirmed. 

STACY, C. J., not sitting. 

BARXHILL, J., coi1clirring: The majority opinion coacludes that  the 
Teachers' and State Employers' Retirement Act oi' 1941 is Constitu- 
tional and that  the special levy of 2c by the tax- le~ ying authorities of 
Charlotte to provide for the payment of the local employer',< contribu- 
tion to the retirement fund is ralid. I concur. I n  so doing I wish to 
comment on the queqtion of the validity of the tax. 

Ali t icle IX, section 2, of the Constitution provides a floor, a miilimulr~ 
-not a maximum. F r a z i ~ r  1 ' .  Cnnzrs., 194 S. C.. 49, 135 S. E., 433; 
Tnylor  1 % .  Sfn te  Board of Education, 206 S. C., 263, 173 S. E.. 608;  
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Fuller c. Lockhart ,  209 Pu'. C., 61, 182 S. E., $3. I t  is the duty of the 
Legislature, under the mandate of the Constitution, to establish and 
maintain, within the means of the State, "a general and uniform system 
of public schools." The schools thus provided must be maintained for a 
minimum term of six months each year. Subject to this limitation the 
discretionary power to determine what is necessary and adequate and 
within the means of the State rests in the General Assembly. Any 
reasonable expense incurred to this end may be met by taxation without 
a vote of the people. Ecaris c. Al leck l~nburg  C o u n f y ,  205 N .  C., 560, 
172 S. E., 323. 

I n  the performance of this duty the Legislature enacted ch. 562, Public 
Laws 1933, providing for a State-wide, uniform system of public schools 
for a term of eight months. This act creates two types of local adrninis- 
trative units-county and city. The city unit, in respect to schools, has 
the same rights, powers and duties, and operates and is dealt with, as a 
county. Section 4, ch. 562, Public Laws 1933. The city as an  admin- 
istrative unit and the municipality as such are treated as separate 
entities. 

Any local administrative agency, with the approval of the tax-levying 
authorities within the agency and the State School Commission, in order 
to operate schools of a higher standard than those provided by the 
State support, may mpplement any ob,ject or item of school expenditure, 
including an  extended term not exceeding a total of 180 days. The tax 
levy to proride the funds with which to supplement must first be ap- 
prored by the electorate. The amount raised by taxation becomes a part 
of the total allotment for operational expenses and must be budgeted 
and approved by the State School Commission. Section 17. The funds 
of the unit, including the part raised by local taxation, is audited by the 
school authorities, section 20 (2 ) ,  and are disbursed under the regulatory 
provisions of the statute. 

Hence, it appears that  the State supported school within the local 
administrative unit, as thus supplemented, does not, by virtue of the 
supplement, become a separate school entity. I t  remains an integrated 
part  of the State School System. The discretion vested in the local 
authorities is the discretion to provide or not to provide higher stand- 
ards, including an  extended term. The '(school of higher standards," 
once established, remains a par t  of the State-wide system under the 
general supervision of the State School Commission until the special 
le ry  is revoked or changed by an election. Section 17. 

Having elected to supplement and to provide an  extended term of 
higher standard the local unit "comes in" c u m  onere. I t  must bear its 
proportionate part  of the burdens then existing or thereafter imposed 
upon the State system as a necessary part  thereof. 



486 I N  THE S U P R E M E  COURT.  [22l  

I s  the "Retirement System7' created by ch. 25, Public Laws 1941, as 
amended by ch. 143, Public L a m  1941, ail integral part  of the State 
School System? The answer is yes. 

The Retirement payment provided by this Act constitutes delayed 
compensation in consideration of services rendered. I t  is compensation 
for  public services. I t s  purpose is to iilduce experienced and competent 
teachers to remain in service and thus promote the efficiency and effec- 
tiveness of the educational program. S. 21. Lec i tan ,  181 Wis., 326, 193 
N. W., 499. The objective sought and tlie means adopted were within 
the legislative discretion of the General Assembly. 

Any local administrative agency which has elected to supplement the 
State term under section 17 of the 1933 Act must comply with the pro- 
visions of the Retirement Act. The language of the 1941 statute is 
mandatory. ". . . each board of education of each city . . . in which 
any teacher receives co1npens:ition from sources other than appropria- 
tions of the State of S o r t h  C'arolina shall deduct from the salaries of 
these teachers paid from sources other than State appropriations an 
aniount equal to that  deducted from the salaries of the teachers whose 
salaries are paid from State funds, and remit this :mount to the State 
Retirement System. City Boards of Education . . . in each . . . city 
which has employees compensated from other than tlie State appropria- 
tion shall pay to the State Retirement System the same per centum of 
the salaries that  the State of North Carolina pays." Section 8, (1) (c) ,  
Public Laws 1941. The taxing authorities within tlie agency must pro- 
vide the funds necessary to pay the locxal employer's contribution and 
"for the purpose of enabling . . . the Board of Trustees of city admin- 
istrative units to make such payment, the tax levying authorities in each 
such city . . . unit are hereby authorized, empowe-ed and directed to 
provide the necessary funds therefor." Section 8, (1 )  (c) .  Public 
funds ordinarily are raised by taxation and this language not only ern- 
pouws  the taxing authorities in the local units to levy the necessary tax 
but it compels it. I n  my opinion this is the only construction the lan- 
guage permits. 

It was argued here that  by ch. 143, Public L a w  1941, the local agency 
was granted discretionary authority to accept or reject the provisions of 
thc Retirement Act. I do not so read this statute. I t  gives the local 
agmcy authority "with the approval of the tax levying authorities of 
such unit, to provide for the payment froin local tax f ~ m d s  of any amount 
spwified in subsection (c)  of this section (section 8, 111 [c], ch. 25, 
Public Laws 1941)) in excess of the amount to be paid to the Retirement 
System on the basis of the State Salary Schedule :~nd  term." I n  the 
event the local agency has slificient funds derived from the levy under 
the 1933 Act with which to make its contribution without any additional 
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levy the agency, with the consent of the tax-levying authorities in the 
unit, may pay its contribution out of this fund without resorting to an 
additional levy. This, and nothing more, is the meaning of this amenda- 
tory provision. 

I t  is well to note that  this same Act prorides that "in case the salary 
is paid in part  from State funds and in part from local funds, the local 
authorities shall not be reliered of providing and remitting the same 
per centum of the salary paid from local funds as is paid from State 
funds. I n  case the entire salary of any teacher, as defined in this Act, 
is paid from . . . local funds, the . . . city paying such salary shall 
provide and remit to the Retirement System the same per centum that  
would be required if the salary were provided by the State of Yorth 
Carolina." Here again the Legislature makes participation by the local 
agency which has supplemented the State term compulsory. 

I t  follows that  the tax levied for the purpose of enabling the Charlotte 
School District to comply with the requirements of section 8, (1) (c) ,  of 
ch. 25, Public Laws 1941, is authorized by the Legislature. T a f e  v. 
Board of Education,  192 N .  C., 516, 135 S. E., 336. I t  was levied for 
an  administratire agency of the State School System established by the 
General Assembly pursuant to Article 1X of the Constitution. School 
Commit tee v. Taxpayers ,  202 N. C., 297, 162 S. E., 612; Frazier I * .  

Comrs., supra. I t  was levied to meet a necessary part of the operational 
expenses of the State School System. C~rcensboro v. Guilford County ,  
209 S. C., 655, 184 S. E., 4'13. Under all our decisions the levy was a 
valid exercise of the taxing power of the State. 

WIXBORNE, J., joins in concurring opinion. 

STATE r. WI1,LIAM DCDLET PELT,ET. 

(Filed 21 June, 19-12.) 

1. Criminal Law 5 6 3 -  

Where execution of sentence has been snywntlcd or prayer for judgment 
continued, the court may, at any time during the period of prohation, 
require defendant to appear before it by notice or, if necessary. by capias, 
to inquire into alleged violation of the conditions of probation, but it may 
not require defendant to so appear after the expiration of the period of 
probation. 
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STATE v. PELIEY. - 
2. Same--Time ceases t o  r u n  aga ins t  period of probat ion u p o n  issuance of 

cnpias a n d  does  n o t  r u n  d u r i n g  per iod de fendan t  absen t s  himself and 
i s  fugi t ive  f r o m  justice. 

Defendant was  convicted npou a n  indictment cmtaining two counts. 
Execution of sentence on one count \ \ a s  suspended upon specified condi- 
tions fo r  a period of f i ~  r yearc: and prayer fo r  judgment was  continued on 
the  other connt for  a like period. Thereafter,  upon alleged violation of 
contlitioris of probation. capias was  issued, Michic'!: Code, 4665 ( 4 ) ,  and 
alrtrs capias su1)seqnently served upon defendant out of the  Sta te  before 
the expiration of the period of probation. Defendcnt refused t o  appear, 
mid by habcus corpiis and numerous appeals in his fight against  es t radi -  
tion, delayed his appearance in court lor hearing upon the  alleged riola- 
tion of conditions of probation beyond the period of probation. H e l d :  
Upon issuance of notice or qervice of capias the  defendant was  under 
duty to  respond and appear,  and time ceased to run against  the period of 
probation during tlie period defendant absented himself from the  Sta te  
and mas a fugitive from juqtice. 

5. Same- 
The power of the courts to suspend sentences and judgments upon con- 

ditions of probation and to put  same into effect upon violation of the  con- 
ditions i s  inherent in them under the common law and  is  uot dependent 
upon statute.  

4. CViminal L a w  # 6% 
Where a s ta tu te  prec:c.ribes that  the punishmeut for i t s  violation shall  

be a fine or  imprisonment o r  both, the court  i s  authorized to impose a 
fine and  prison sentence, and when tlie court imposes the fine and suspends 
execution of the  prison sentence, the  judgment i s  not alternative, and the  
payment of tlie fine i s  not a full compliance with t l ~  judgment. 

5. Criminal  L a w  # 6 3 -  
Where a defendant accepts the  conditio~is npon which execution of 

sentence is snspe~itled and prayer for  judgment continued and does not 
appeal from tlie judgment a t  the  time of i t s  entry,  he may not thereafter 
challenge i t s  validity. 

6. S a m e  
"Good behavior" a s  used in suspending sentelices or  judgments means 

c o ~ ~ t l u c t  conforming to the law. 

7. Same- 
Where judgment on one count and  sentence on another count a r e  sus- 

pended upon rendition tha t  defendant he and remzkin of good behavior, 
specific findings by the  court  t h a t  defendant had  thereafter violated sev- 
era1 criminal statutes of this Sta te  during the  term of probation is  suffi- 
c4ent to support the court's order that  the suspended execution be put  into 
effect and  the  entry of judgme~l t  upon the  count upon which prayer for  
judgment was  continued. 

8. S a m e  
The hearing to determine whether t l e f e ~ ~ d a ~ i t  has  violated the conditions 

of probation is not a tr ial  for n new offt~lise nor had for  the  purpose of 
pnnifl i i~ig clefnidnnt for the offenw.; cwmmitted \inre the judgment was  
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entered, but is solely to determine whether defendant has violated the 
terms of the suspended judgment or execution and what punishment shall 
be imposed under the original judgment, and the court is not bound by the 
strict rules of evidence upon such hearing. 

9. Same- 
When, upon the hearing to determine whether defendant has violated 

the terms of a suspended judgment and execution, the finding of the court 
that defendant had violated the terms of probation is supported by ample 
competent evidence, the fact that the court also hears some incompetent 
evidence does not vitiate the court's findings. 

10. Same-- 
Upon the hearing to determine whether a defendant has violated the 

terms upon which prayer for judgment has been continued or execution of 
sentence suspended, the findings of fact by the court and its judgment are 
in its sound discretion, and the exercise of such discretion is not review- 
able on appeal when there is no evidence of abuse. 

APPEAL by defendant from Phillips, ,I., a t  January  Term, 1942, of 

This is a criminal action and the facts pertinent to this appeal are as  
follows : 

1. The defendant and Robert C. Summerville were conricted in the 
Superior Court of Buncombe County, Kor th  Carolina, on 22 January,  
1935, on counts one and two of the bill of indictment under which they 
were tried. Said counts being as follows: 

"First Count: The jurors for the State, upon their oath present that  
William Dudley Pelley, Robert C. Summerville, Don D. Kellogg and 
H. M. Hardwicke, late of the County of Buncombe, State of North 
Carolina, on or about the first day of April, 1932, and a t  divers other 
times before and after said date, with force and arms, a t  and in said 
County, did unlawfully, wilfully, knowingly, fraudulently and feloni- 
ously sell and cause to be sold, and offered for sale, and caused to be 
offered for sale, and solicited the sale and distribution of securities and 
stocks of Galahad Press, Incorporated, a corporation organized under 
the laws of the State of New York, with its principal place of business 
in Bsheville, S o r t h  Carolina, to divers persons, through advertisement 
and otherwise, in a periodical and magazine published, mailed and dis- 
tributed in said State and County, entitled 'Liberation,' and by letters, 
circulars, etc., which said securities and stocks were not exempted by 
and not registered as provided in the provisions of chapter 149 of the 
Public Laws of Tort11 Carolina, enacted by the General Aseembly of 
Korth Carolina, Session of 1927, and Chapter 71 ,4 of the Consolidated 
Statutes of North Carolina and all acts amendatory thereof, without 
having first registered as a dealer and dealers, and salesman and sales- 
men in the office of the Corporation Commission and Commissioner of 
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Nor th  Caroliria, as provided by Chapter 149 of the Public Laws of 
North Carolina, enacted by the General Assembly of North Carolina, 
Session 1927, and Chapter 71  h of the Consolidated Statutes of North 
Carolina and all acts amendatory thereof, against the form of the 
statute in  such cases made and provided, and a&st the peace and 
dignity of the State. 

"Second Count: The jurors for the State upoc. their oath further 
present that  William Dudley Pelley, Eobert C. Slmmerville, Don D. 
Kellogg and H. M. Hardwicke, late of the County of Buncombe, State 
of North Carolina, on or about the first day  of April, 1932, and a t  
divers other times before and after said date, with force and arms, a t  
and in  said County, did unlawfully, wilfully, knowingly and feloniously 
and for the purpose of selling securities and stock:{ of Galahad Press, 
Inc., a corporation organized under the laws of the State of New York, 
with its principal place of business in Asheville, North Carolina, in this 
State fraudulently represent to the purchaser and purchasers, and pros- 
pective purchaser and purchasers thereof, the aniount of dividends, 
interest and earnings which such securities will y idd ,  i n  a magazine, 
periodical and publication published, mailed and distributed in said 
County of Buncombe, State of North Carolina, entitled 'Liberation' 
which said false representations as aforesaid were to the effect t ha t :  

" ' I t  is a fact surpassing strange that  those who hsve been most active 
in the financial and moral support of the work done by the Galahad 
Press, The  League for the Liberation, and The Foilndation for Chris- 
tian Economics this past year, have suffered few losses of note. 

" 'The work which is being done throughout the ra t ion  in promoting 
these wholesome christian principles, carries with it a sturdy, construc- 
tive vibration. The growth and prosperity of the Galahad Press this 
year when other publishing projects were losing or falling on every hand 
carries an  esoteric significance not to be ignored. 

" 'The first year of the Galahad Press closed on February 7.  Start ing 
on a cash capital of $40, i t  forged its way ahead a t  a time of continually 
falling markets and ruinous depression, gaining in volume of busincss 
month by month, until i t  had done $56,731.57 in amount of busincss for 
its first fiscal year. 

'' ' I t  printed and circulated nearly 150,000 copies of its publications 
and in connection with The League for the Liberation it disposed of 
90,000 copies of the Weekly Liberation lessons. I t  paid out $22,372.83 in 
salaries to its workers and its item of postage alone reached $4,095.21. 
I f  its present rate of prosperity 'continues, it  will meet its preferred 
stock dividend by its annual stockholders meeting-datcl in June.' . . . 

" 'There remains in the treasury of The Galahad Press over $10,000 
of preferred stock untouched by the volume of business transacted this 
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past year. This stock is valued a t  $10 per share and pays a 6 per cent 
cumulative dividend,'--when in truth and in fact the said Galahad Press, 
Inc., a corporation organized under the laws of the State of New York, 
was not in a prosperous condition and was not in a position to meet its 
preferred stock diridends, and its preferred stock was not paying 6% 
diridend, and those who had been most active in the financial support of 
the work done by The Galahad Press had suffered losses of note, and the 
disbursements had been much heavier than set forth in  said representa- 
tions and the said Galahad Press was in  an  insolvent and failing condi- 
tion and had lost heavily during the time mentioned in said representa- 
tions, against the form of the statutes in such cases made and ~rovided,  
and against the peace and dignity of the State." 

2. By and with the consent of defendants, in open court expressed 
through counsel, prayer for judgment was continued until the regular 
term of the Superior Court for the trial of criminal cases, for Buncombe 
County, on 18  February, 1935, a t  which time the final judgment was to 
be entered. 

3. On 18 February, 1935, the following judgment was entered : 
". . . The judgment of the court is, as to both defendants, the judg- 

ment being individual, tha t  the defendant Pelley be confined in State's 
Prison a t  Raleigh, a t  hard labor, for a period of not less than one, nor 
more than two years. 

"The foregoing sentence of imprisonment is suspended for a period of 
five years, on the following conditions : 

"1. That  the defendant I'elley pay a fine of One Thousand ($1,000) 
Dollars and the costs of the case, which bill of cost has been approved 
by the Court as made u p  by the Clerk, and which, under the authority 
of the court is to include the total amount ordinarily for which the bill 
is made u p  by the Clerk, together with the exact amount which Bun- 
combe County has heretofore paid out for the expenses of the jury during 
the thirteen days and the expenses of the official Court stenographer, it  
being the intent of the Court to reimburse fully the County for each 
amount expended by it. 

"2. That  the defendant be and remain continuously of good behavior. 
"3. That  he not publish and (or )  distribute in the State of North 

Carolina any periodical which has to do with, or contains in it any 
statement relating to a stock sale transaction or any report of any cor- 
poration as to its financial value, or with the purpose of effecting a sale 
of stock in said corporation, without complying with the capital sales 
issues statute. . . . 

"On Count S o .  2, against the defendants Pelley and Summerville, 
prayer for judgment continued for five (5 )  years." 

4. On 19 October, 1939, his Honor, Zeb V. Nettles, Judge presiding, 
October Term, Superior Court of Buncombe County, ordered capias to 
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issue in the case of State v. Pelley, and the defendant William D. Pelley 
to be placed under a $10,000.00 bond, to appear before the Judge of the 
Superior Court of Buncombe County, a t  the term of court beginning 
on the first Monday after the second Monday in Sovember, 1939, "then 
and there to  answer the charge of the State againsi, William D. Pelley 
on an  indictment for judgment upon conviction for felony." 

5. Capias was issued and returned by the sheriff 0,' Buncombe County, 
N. C., with the following entry thereon: "Recei~ed October 19, 1939. 
Due search made and defendant not to be found in Buncombe County or 
the State of Kor th  Carolina." 

Efforts to locate the defendant were continued after the return of the 
capias issued 19 October, 1939, until the arrest of the defendant 10 Feb- 
ruary, 1940. The usual "Wanted" posters were distributed throughout 
the United States by the authorities in Buncombe County, stating Pelley 
was wanted by the sheriff's department and the courts of Buncombe 
County, Nor th  Carolina. 

6. The defendant was arrested in Washington, I). C., 10 February, 
1940, by the police authorities in the District of Columbia, upon a capias 
or alias capias issued out of the Superior Court of Buncombe County, 
N. C. The defendant refused to return to North C'arolina, whereupon 
the Governor of Kor th  Carolina issued requisition papers to  the proper 
official of the District of Columbia for the extradition of the defendant 
to this State. 

7. The defendant applied for his release in a habeas corpus proceed- 
ings in the Cnited States District Court for  the District of Columbia, 
relief was denied by said court, appeal was taken to the United States 
Court of Appeals for the District of Columbia, and the decision of the 
lower court affirmed. Petition for writ of certiorari to the Supreme 
Court of the United States was denied. A motion to withhold the order 
denying petition for writ of cerf iornri  to the Supreme Court of the 
United States, likewise, was denied. the dccis~on of the Supreme 
Court of the United States, denying motion to withhold the ordcr deny- 
ing petition for writ of cerfior/rri to said Court, the defenclalit, aa re- 
quired by the original order of the United States Dii,trict Court for the 
District of Columbia, returned to Buncombe County, S. C., in October, 
1941, where he was taken into custody by the sheriff of Buncombe 
County on an al ias  capias 2 1  October, 1911. D ~ f e n d a n t  applied for a 
writ of h n b ~ a s  corpus 25 October, 1941. Bond m s  fixed and the defend- 
ant  released. By conwnt of the State and the defentlant, the hearing 
on its merits and the application for writ of hnbros  corpus  were heard 
a t  ihe Janua ry  Term, 1012, of the Superior Court of Buncombe County, 
when and where the application for a writ of hahcas corpus \\-as denied 
and the following judgment entered : 
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"This cause coming on to be heard and being heard before Hi s  Honor, 
F. Donald Phillips, Judge presiding over the regular J anua ry  A D . ,  
1942 CriminaI Term of the Superior Court of Buncombe County, State 
of North Carolina, upon motion of the Solicitor that  the sentence 
hitherto imposed upon the defendant by Hi s  Honor, Wilson Warlick, 
Judge presiding a t  the regular February A.D. 1935 Term of the Superior 
Court of Buncombe County, be put into effect on the first count set forth 
in  the bill of indictment herein and in said judgment, and also praying 
for judgment under the second count in said bill of indictment and in 
said judgment. 

"The Court heard all the evidence and the argument of counsel in the 
presence of the defendant and his counsel, and the court finds as a fact 
that  the pertinent evidence before the court in this hearing that  the 
defendant has violated the terms of the suspended sentence under said 
Count No. 1 and did not remain of good behavior during the term of 
said suspended sentence and during the term of said suspended sentence 
has violated the following criminal laws of the State of North Carolina 
in force and effect during the term of said suspended sentence, as 
follows : 

"(1) That  the defendant wilfully, unlawfully, knowingly and deliber- 
ately stated, delivered and transmitted to the publisher and publishers 
of a newspaper and newspapers and periodical and periodicals for pub- 
lication therein within the State of North Carolina false and libelous 
statements concerning a person, to-wit, Franklin D. Roosevelt, President 
of the United States of America, and did thereby secure the publication 
of the same, in violatioh of the provisions of Section 4229 of the Con- 
solidated Statutes of North Carolina. 

"(2) That  the defendant during the term of said suspended sentence 
wilfully, unlawfully, knowingly and deliberately, with intent to sell and 
dispose of merchandise, service, books, pamphlets, periodicals, and other 
things, offered to the public for sale and distribution and with intent 
to increase the consumption thereof, and to induce the public to enter 
into obligations relating thereto, did make public, disseminate, circulate 
and place before the public, and cause to be made public, disseminated 
and circulated and placed before the public within the State of North 
Carolina in a newspaper and newspapers and other publications and in 
the form of books, notices, hand bills, circulars and pamphlets, an a d v ~ r -  
tisement and adrertisements regarding said merehandice, service and 
other things, which adrertisement and advertisements contained aiser- 
tions, representations and statements of fact which were untrue, decep- 
tive and misleading, in violation of the provisions of Section 4290 of the 
Consolidated Statutes of North Carolina. 

"(3) That  the defendant wilfully, unlawfully, knowingly and deliber- 
ately during the term of said suspended sentence was guilty of contempt 
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of court and wilfully, unlawfully, knowingly and deliberately violated 
the provisions of Section 978, Subsection 7, of the Consolidated Statutes 
of Nor th  Carolina, by publishing and making public within the State of 
North Carolina grossly inaccurate reports of the proceediilgs in  court 
about the trial of the defendant and other matters pending before said 
court, with respect to said defendant, with intent to misrepresent and 
to bring into contempt the said Court. 

"(4) That  the defendant wilfully, unlawfully, knowingly and deliber- 
ately during the term of said suspended sentence w,xs guilty of violating 
Section 4180 of the Consolidated Statutes of North Carolina, and did 
wilfully, knowingly, unlawfully and deliberately within the State of 
North Carolina and during the term of said suspended sentence, organize 
and continue to organize, promote and foster a secret political and 
military organization, and do and cause to be done various acts and 
things in  violation of the provisions of said staklte of the kind and 
character prohibited and condemned by said statute. 

"And the Court further finds as a fact from the pertinent evidence 
adduced a t  this hearing that  during the term of said suspended sentence, 
to-wit, a t  the regular October Criminal Term, 1939, of the Superior 
Court of Buncombe County, on appropriate order of the Judge presid- 
ing over said court, a capias was issued out of said court for  the 
defendant in this case; that  the sheriff of Buncombe County by authority 
of said capias made diligent, continuous, thorough and prolonged search 
for the defendant in the County of Buncombe and in the State of North 
Carolina; and made substantially the following re1;urn on said capias: 
T o  November Term, 1939. Due search made and the defendant cannot 
be found within the County of Buncombe or the Stat,? of North Carolina; 
and the court further finds from the pertinent evidence in this case that  
the defendant continuously from about the first d,sy of August, 1939, 
absented himself from the State of North Carolina, and thus designedly 
avoided the service of said capias, and intentionally kept himself without 
the jurisdiction of this court ;  that  from time to tinie-after the issuance 
of said capias numerous alias capiases were issued out of said court for  
the apprehension of the said defendant; none of which were served or 
executed for the reason that  the defendant was absent from the State 
of North Carolina and his whereabouts could not be ascertained; that  
on the 10th day of February, 1940, and within tke term of said sus- 
pended sentence, the defendant was found in the City of Washington 
and was taken into custody by lawful officers of the District of Columbia 
and City of Washington on a capias or alias capias issued out of the 
Superior Court of Buncombe County, North Carolina, and thereupon 
the defendant resisted the command of said capias and refused to return 
to the State of North Carolina and to the jurisdiction of this court and 
in pursuance of his refusal to return to the jurisdiction of this court 
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resisted extradition proceedings issued by the State of North Carolina 
and on habeas corpus  proceedings sued out by him in the District of 
Columbia delayed his return to the State of North Carolina by appealing 
to the United States District Court for the District of Columbia, then 
to the United States Circuit Court of Appeals for the District of Colum- 
bia and then to the Supreme Court  of the United States, and finally in 
obedience to the orders and decisions of said courts was forced to return 
to the State of North Carolina and to the jurisdiction of this court 
during the month of October, 1941, and then and there being represented 
by counsel and present in court himself this hearing was by consent of 
the defendant and his counsel and the State of North Carolina continued 
to this term of court, and the defendant gave bond in the sum of 
$10,000.00 for his appearance before this Court. 

"The Court further finds as a fact that  the defendant and his counsel 
were present i n  court a t  the time of the judgment entered by His  Honor, 
Wilson Warlick, a t  the February A D .  1935 Term of the Superior Court 
of Buncombe County, and consented to and acquiesced in said judgment, 
including said sentence and said prayer for judgment continued. 

"It is, therefore, ordered and adjudged that  the prison sentence im- 
posed by His  Honor, Wilson Warlick, a t  the February A D .  1935 Term 
of the Superior Court of Buncombe County, confining the defendant to 
the State Prison a t  Raleigh a t  hard labor for a period of not less than 
one nor more than two years, be, and the same hereby is put into effect 
and the defendant is ordered into custody for the purpose of commenc- 
ing the service of said sentence, and the Clerk of the Court is ordered to 
issue commitment to put the said prison sentence into effect. 

"And the Solicitor a t  this term having also prayed for judgment 
under the second count in said bill of indictment and upon such prayer 
and upon such motion of the Solicitor, the judgment of the Court on the 
second count in said bill of indictment is that the defendant be confined 
in the State Central Prison a t  hard labor to wear stripes for a period 
of not less than two nor more than three years, this sentence to run 
concurrently with the sentence put into effect on the first count in said 
bill of indictment; and the defendant is ordered into custody for the 
purpose of commencing the serrice of said sentence on said second count, 
and the Clerk of this Court is ordered to issue commitment to put the 
said prison sentence on said count into effect. 

F. DOXALD PHILLIPS, Judge Presiding." 

Defendant appealed to Supreme Court, assigning error. 

Attorney-General  M c M u l l a n  and  Assistant Attorneys-General B r u t o n  
and P a t t o n  for the  S ta te .  

J o r d u n  & Horner ,  R. H .  M c S e i l l ,  and P a d  R. R a p e r  for defendant .  



496 I K  T E E  S C P R E N E  COURT. [321 

DEKXP, J. The record contains 200 exceptive ,issignments of error. 
After a careful examination of each of them, we are of opinion that  
those numbered 1 through 182, 185 through 189, and 196 are without 
substantial merit. The remaining 12 may be disposed of by a consid- 
eration of the following questions: ( 1 )  Did the court have power to 
enter a judgment in this cause, a t  the Janua ry  Term, 1942, of the 
Superior Court of Buncombe County? (2 )  Did the defendant violate 
the conditions of the judgment entered 18 February, 15351 

I n  the judgment entered against the defendant Ey the court, 18 Feb- 
ruary, 1935, the prison sentence entered on Count 1 was suspended for a 
period of five years upon certain conditions. On C'ount 2, under which 
the defendant had also been convicted, prayer for judgment was con- 
tinued for fire years. 

Unquestionably if the court had made no effort to obtain custody of 
the defendant until after the expiration of five years from and after 
18  February, 1935, the court would hare  been without authority to enter 
judgment. 8. v. IIilton, 151 N. C., 687, 65 S. E., 1011; 8. v. Gooding, 
1!)4 S. C., 271, 139 S. E., 436. However, at any time within five years 
after the entry of the judgment, upon alleged violation of the conditions 
lipon which the judgment was suspended, the court had the right to 
require the defendant to appear before said court, by notice or by capias, 
if necessary, and inquire into the alleged riolation of the conditions in 
said judgment, and, if found to be true, to put the suspended sentence 
into effect and to enter judgment on the second count, if in the sound 
discretion of the court the facts justified such action. 8. c.  Shepherd, 
187 N. C., 609, 122 S. E., 467; 8. I * .  Phillips, 185 N .  C., 614, 115 S. E., 
893; S. 2'. Greer, 173 N.  C., 759, 92 S. F., 149. 

Public Laws 1937, ch. 132, Fec. 4 (N.  C. Code, set. 4665 [4]) ,  pro- 
vides: ". . . At any time during the period of pro1)ation or suspension 
of sentence, the court may icsue a warrant and cause the defendant to 
be arrested for violating any of the conditions of probation or suspensiol~ 
of sentence. . . . Upon such arrest, with or withoul, warrant, the court 
shall cause the defendant to be brought before i t  i n  or out of term and 
may revoke the probation or suspension of sentence, and shall proceed to 
deal with the case as if there had beel[ no probation or suspension of 
sentence." 

The above statute does not enlarge the power of cur  courts in respert 
to judgments of the character under consideration. The courts in this 
jurisdiction hare  exercised these powers through thcl years as a part of 
their inherent common law rights. 8. 1 % .  Hilton,  supra; 5'. 1 ) .  Ever i f l ,  
164 N. C., 399, 79 S. E., 274. 

Did the defendant, by absenting h im~e l f  from the State of North 
Carolina from ahout 19 October, 1939, nntil October. 1941, prevent the 
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court from determining within the aforesaid five-year period, whether 
or not the conditions of the suspended judgment had been violated, 
thereby suspending the limitation of time for that period? We think 
so. The defendant was present in open court on 18 February, 1935, 
a-hen the prison sentence was suspended and the prayer for judgment 
was continued, and accepted the conditions on which said sentence was 
suspended. Upon a violation or an alleged violation of said conditions, 
i t  was the duty of the defendant to respond to the notice of the court in 
order that  the court might determine whether or not he had violated 
the conditions in said judgment. S.  2.. C'rook, 115 h'. C., 760, 20 S. E., 
513; S. v. Ever i t t ,  supra. When the defendant departed the jurisdiction 
of the court, the time clock stopped and the proceedings thereafter are 
to be considered as having transpired within the five-year period. 

Statutes of limitation do not run  in favor of an  accused person while 
he is a fugitive from justice. "The fact that the statute had begun to 
run  in favor of accused before he fled from justice does not prevent his 
flight from operating as a suspension of the statute, and he cannot insist 
in such a case that  the time of his absence shall be computed as a part 
of the statutory limitation." 16  C. J., p. 229, see. 351. 

"To constitute one a fugitive from justice from a given state it is 
essential that  the person having been within the demanding state shall 
have left it  and be within the jurisdiction of the state from which his 
return is demanded, and that  the person shall have incurred guilt before 
he left the former state and while bodily present therein." 25 C. J., 257, 
see. 12. 

This defendant was arrested on 10 February, 1940, within five years 
from the entry of the original judgment herein, by the police authorities 
of the city of Washington, D. C.. on a capias or alias capias issued out 
of the Superior Court of Buncombe County, N. C. The defendant 
cannot complain a t  the delay in entering the judgment from which he 
now appeals. The evidence discloses that defendant knew the authori- 
ties in Buncombe County wanted him for the alleged violation of the 
conditions of his suspended sentence, and he sought to remain beyond 
the jurisdiction of the court until after 18 February, 1940. After his 
arrest defendant refused to return to North Carolina. The Governor of 
S o r t h  Carolina issued requisition papers to the proper official of the 
District of Columbia for the extradition of the defendant to this State. 

The defendant applied for his release in habeas corpus proceedings in 
the United States District Court for the District of Columbia, relief was 
denied by said court, appeal was taken to the 1,-nited States Court of 
Appeals for the District of Columbia, and the decision of the lower court 
affirmed. I n  this case, in xhich  defendant resisted extradition to North 
Carolina, he was adjudged a fugitive from justice by the Federal Court. 
Pelle?j 2%.  Colpo?ys, 122 Fed. (2d) ,  12. Petition for writ of certiorari to 
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the Supreme Court of the United Sta tw mas denied. Pelley v. Colpoys, 
U. S. Sup. Court, 86 Law Ed., 69. The motion 1 0  withhold the order 
denying petition for writ of certiorari was denied. Pelley v. Colpoys, 
86 U. S. (Law. Ed.) ,  87. After the decision of the Supreme Court of 
the United States, denying motion to withhold the order denying petition 
for writ of certiorari to said Court, the defendant, as required by the 
original order of the United States District Court for the District of 
Columbia, returned to Buncombe County, N. C., i n  October, 1941, 
where he was taken into custody by the sheriff of Buncombe County on 
an  alias capias 24 October, 1941. 1)efendant applied for a writ of 
habeas corpus 25 October, 1941. Bond was fixed and the defendant 
released. B y  consent of the State and the defendant, the hearing on its 
merits and the application for writ of habeas corpus were heard a t  the 
Janua ry  Term, 1942, of the Superior Court of Buncombe County. 

The  failure to enter judgment within the five-year period, prescribed 
in the original judgment, was not due to the lack of diligence on the 
part  of the court, but was chargeable solely to the conduct of defendant. 
Therefore, we hold that  the court had not lost jurisdiction of the defend- 
ant  by reason of the lapse of time and that  the court had power to enter 
judgment a t  J anua ry  Term, 1942, of the Superior Court of Buncombe 
Clounty. 

The defendant contends that  the original judgmtlnt in this cause was 
an  alternative one and that  he has fully complied with the terms thereof. 
Under the provisions of chapter 190, sec. 23, Public Laws 1925, as 
amended by chapter 149, sec. 23, Public Laws 1927 (section 3924 [w], 
N. C. Code of 1939)) the statute under which the defendant was tried 
and convicted, the court was authorized to imprison a person convicted 
thereunder for not more than five years or impose a fine of not more than 
$1,000.00, or both. Therefore, the court was authorized to impose a 
fine and a prison sentence. The judgment herein is not objectionable 
in that respect. Surely in the light of the decisions of this Court, no one 
can seriously question the power of the court to suspend the prison 
sentence upon conditions to be observed by the defendant. I n  the case 
of Myers  I!. Barnhard f ,  202 N .  C., 49, 161 S. E., 715, Stacy ,  C .  J., said:  
"The practice of suspending judgments in criminal prosecutions, upon 
terms that  are reasonable and just, or staying executions therein for a 
time, with the consent of the defendant, has so lcmg prevailed in our 
courts of general jurisdiction that  it may now be considered established, 
both by custom and judicial decision, as a part  of the permissible pro- 
cedure in such cases. S .  v. Edwards,  192 N.  C., 321, 135 S. E., 37;  
8. v. E ~ e r i t t ,  164 N .  C., 399, 79 S. E., 274; 8. v. H ~ l t o n ,  151 N .  C., 687, 
65 S. E., 1011." 

Likewise, the court had power to continue the prayer for judgment 
on the second count. I n  the case of 8. 2,. R a y ,  212 N .  C., 748, 194 S. E., 
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472, Devin, J., said:  "The power of the Superior Court to continue the 
prayer for judgment and to suspend the execution of a judgment, upon 
conditions, in proper cases and upon terms that  are reasonable and just, 
and thereafter, upon determination that  the conditions had been breached, 
to impose sentence and execute the judgment, has been upheld by this 
Court in numerous cases. S. v. Hilton, 151 N.  C., 687, 65 S. E., 1011; 
S.  v. Everitt, 164 N. C., 399, 79 S. E., 274; S. v. Burnetf, 174 IS. C., 
796, 93 S. E., 473; 8. v. Hardin, 183 h-. C., 815, 112 S. E., 593; S. 7'. 
Shepherd, 187 N. C., 609, 122 S. E., 467; S. c. Edwards, 192 N.  C., 321, 
135 S. E., 37;  Berman z'. U.  S., 82 Law Ed.  (U. S.), 212. The defend- 
ant, having pleaded guilty of a misdemeanor, and having consented, or, 
a t  least, offered no objection to the conditions upon which the prayer 
for judgment was continued, in the one instance, and the execution of 
sentence suspended in the other, is in no position now to complain. 
S. v. Crook, 115 N.  C., 760, 20 S. E., 513." S. v. Wilson, 216 N. C., 130, 
4 S. E. (2d),  440. 

The defendant accepted the conditions upon which the prison sentence 
was suspended, and he has no right to challenge its validity now, not 
having appealed therefrom at  the time of its entry. 8. v. Ray, supra; 
S. v .  Henderson, 207 N. C., 258, 176 S. E., 758. 

Did the defendant, prior to 19 October, 1939, violate the conditions 
on which his prison sentence was suspended? One of the conditions on 
which the sentence was suspended for five years was:  "That the defend- 
ant  be and remain continuously of good behavior." What constitutes 
good behavior is defined in 15  Am. Jur. ,  sec. 484, p. 138, as follows: 
"Good behavior means conduct conforming to the law." That  definition 
is in accord with the interpretation of the meaning of "good behavior" 
by this Court. S. v. Hardin, 183 N .  C., 815, 112 S. E., 593. 

I n  the judgment of the court entered in January,  1942, his Honor 
found the defendant had violated the terms of the suspended sentence 
and did not remain of good behavior during the term of said suspended 
sentence, and that  the defendant had violated the following criminal 
laws of the State of North Carolina, in force and effect during the term 
of said suspended sentence, as follows: Sections 4229; 4290; 978, sub- 
section 7 ;  and 4180, of the Consolidated Statutes of North Carolina. 
These findings of fact appear in the judgment copied in the statement 
of facts in this case, together with the further finding of fact that  the 
defendant absented himself from Xorth Carolina continuously from 
about 1 August, 1939, until October, 1941. 

The defendant insists that  the court admitted incompetent evidence 
at the hearing, and therefore these findings of fact should not be sus- 
tained. His  Honor, in determining whether or not the terms of the 
suspended judgment had been violated was not bound by the strict rules 
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of evidence required in a jury trial. This Court said, in S. v. Greer, 
supra: "When judgment is suspended in a criminal action upon good 
behavior, or other conditions, the proceedings to iiscertain whether the 
terms have been complied with are addressed to the reasonable discretion 
of the judge of the court, and do not come within the jury's province. 
The  findings of the judge, and his judgment upon them, are not review- 
able upon appeal unless there is a manifest abuse of such discretion." 
8. v. Hoggard, 180 K. C., 678, 103 S. E., 891. 

The evidence heard by the court, in a proceedings of this character, 
is not for  the purpose of punishing the defendant for the offenses com- 
rnitted since judgment was suspended, or the prayer for judgment con- 
tinued, but to determine what punishment shall be imposed under the 
original judgment for offenses for which he has been convicted. Defend- 
ant  is not on trial for  a new offense. 9. v. Everi t t ,  supra. 

Certain testimony of this defendant before the Dies Committee was 
offered by the State, most of which was admitted without objection. 
Tha t  evidence, upon objection, was inadmissible by reason of the pro- 
visions of U. S. C. A., Title 28, see. 634. However, a careful perusal of 
the testimony leads to the conclusion that  sufficient competent evidence 
was introduced by the State in this hearing to sustain his Honor's find- 
ings of fact. These findings of fact and the judgment entered upon 
them were matters to be determined in  the sound discretion of the court, 
and the exercise of that  discretion, in the absence of gross abuse, cannot 
be reviewed here. S. 2). Everit t ,  supra; S. v.  Grrw-, supra. There is 
no  evidence of an abuse of discretion by his Honor in this proceedings. 

The judgment of the court below is 
Affirmed. 

A N D E R S O N  C O T T O S  M I L L S ,  A CORPORATION, V. ROYAL MANUFACTUR- 
I N G  CONPANY,  A CORPORATION. W. G. ACKEKAIAN, D A V I D  J O S E P H  
A N D  I R A  A. STONE.  

(Filed 24 June, 1942.) 

1. Brokers and Factors $j 9- 
Where n commission agent itself purchases the principal's goods, and 

commingles them with his own, the burden is upon the agent to identify 
the principal's goods upon demand, or if this is inipossible because of a 
prior sale of the goods to a third person, the burden is upon the agent to 
show what proportion of the proceeds of sale was (derived from the prin- 
cipal's goods. 

Where the principal's evidence tends to show that defendant commissiorl 
agent itself purchased the principal's goods, commingled them with its 
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own and sold them, and the agent fails to assume the burden of showing 
what proportion of the sale price was derived from the principal's goods, 
the agent may not object to the principal's evidence upon this aspect tend- 
ing to show the value of the goods and the proportionate poundage of 
principal's goods in the commingled product, even though the results may 
not be strictly accurate, since the agent in such case runs the risli of a 
greater recovery by failing to introduce such evidence itself. 

3. Appeal and  E r r o r  § 37- 
The findings of fact by the trial court are conclusive when supported 

by competent evidence, and the Supreme Court may not ordinarily require 
the finding of additional facts unless they are  specifically requested, mid 
even when additional findings are requested the cause will not be re- 
manded when such additional findings cannot alter the result and the 
matter is sufficiently covered by the findings actually made so far  as  
necessary for final determination of the controversy. 

4. Brokers and  Factors  § 9- 
Where the court finds from the evidence under agreement of the parties 

that defendant commission agent itself purchased the principal's goods 
and sold same a t  a profit without disclosing the facts, the principal itself 
introducing in evidence the contract between the parties, and there is no 
finding that the agent obtained possession of the goods through fraud, the 
principal's rights are delimited by the findings, and it  may not contenil 
that defendant was a trespasser a b  irritio. 

5. Brokers and Factors § S- 
Where a commission agent itself purchases the principal's goods, com- 

mingles them with its own and has the commingled goods processed and 
sells them a t  a profit, the agent, in the principal's action to recover the 
profit, is entitled to credit for the cost of processing the goods. 

6. Principal and  Agent § + 
Ordinarily, when an agent makes a profit to himself by virtue of his 

position instead of promoting the interest of his principal, he is not entitled 
to compensation. 

7. Brokers and  Factors 8- 

When a selling agent itself purchases the principal's goods the sale is 
voidable, and the principal a t  his election may ratify or disaffirm it, 
whether injured by the transnction or not. 

8. Same- 
If the principal elects to disaffirm the purchase of the principal's goods 

by its selling agent, the principal is entitled to have his property hncli 
with damages, if any, or to hare the valne thereof with inclidental dnm. 
ages, if any, consequent npon the wrongful transaction. 

9. Same: Trusts l5-- 
Where the purchasing agent itself buys the principal's goods and in 

turn sells to n bona fide purchaser, the principal, a t  his election, may 
hold the agent liable as  a trustee ex wmlcficio, and make the agent account 
not only for the real value of the goods hut also for any profit made by 
the agent on the resale. 
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10. Brokers and Factors 8, 10- 
Where the selling agent itself purchases the principal's goods aiid 

resells them at  a profit, the principal. by electing to sue the agent to  
recover the profit does not impliedly ratify or condone the agent's wrong, 
and the agent is not entitled to commi4ons on the sale to himself, o r  
the sale to the third person, since the sale by the agent to himself is 
against public policy and sinre the agtwt did not perform the conditions of 
the contract 111 hoc' modo so as  to entitle him to commissions under the 
contract. 

11. Interest 5 1- 
Money due by contract, except money clue on peixrl bonds, bears interest 

as  a matter of law. C. S., 2300. 

12. Same-- 
C. S., 2309, is not exclusive in prescribing instances in wliich interest 

is recoverable, and in proper instances interest may be recovered upon 
transactions not coming within the statute. 

13. Interest § 1: Brokers and Factors § 9- 
JVhere a commission agent itself purchases the principal's goods and 

resells them a t  a profit, without disclosing the facts, the principal may 
recover the secret profit upon the theory of liability created by public 
policy, which right is equitable in its nature and strictly i u  neither dam- 
ages for the breach of contract nor recovery on 211 express or implied 
promise to pay, and the principal is not entitled to interest upon the 
recovery, C .  S., 2309, not being applicable. 

APPEAL f rom Johnston,  Special Judge, a t  Oclober, 1941, Special 
Term,  of MECKLENBURQ. T h e  plaintiff a n d  the  defendant Roya l  Manu-  
fac tur ing  Company appealed. Modified and  affirmed. 

T h e  case was tried before J u d g e  Johnston,  upon consent of the  parties, 
without a jury.  

T h e  evidence tends to  show t h a t  the plaintiff and appeal ing defendant  
had  entered into a contract,  subsisting at  the t ime of the  alleged t rans-  
actions, whereby defendant agreed to receive and  sell as  agent of t h e  
plaintiff a l l  the cotton waste f r o m  plaintiff's mills. T h e  waste w a s  
produced by  the  mills i n  large quantities, and  was of various kinds, 
designated by technical o r  t rade  names. T h e  defendant u7as to  receive 
as compensation a n  agreed percentage of the  sales price-in some in-  
stances 570, a n d  others 6%. T h e  defendant a t  t l ~ e  t ime was a l a rge  
operator  i n  the sale of waste, handl ing the  product f r o m  a grea t  m a n y  
mills in a n  aggregately large amount. 

T h e  evidence fur ther  tends to  show tha t  over a number of years t h e  
defendant  had caused the  plaintiff to  sh ip  such waste pr incipal ly t o  
River  Mills a t  Greenville, S. C., a plant  largely engaged i n  cleaning 
cotton waste by a process known as  "willowing." T h e  defendant caused 
plaintiff's waste t o  be commingled with the waste f rom other mills, some- 
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times as many as forty, and cleaned or willowed after such commingling, 
and then sold the product to various purchasers. 

The defendant made return to the Anderson Mills upon the basis of its 
raw product; and i t  may be inferred from the evidence that  the defend- 
a n t  itself became the actual purchaser and accounted to the plaintiff 
on  that  basis, retaining upon the transaction the sales commissions fixed 
by the contract and retaining the profits upon the transaction, without 
making a full disclosure to the plaintiff of the facts or that  i t  had 
become the purchaser. 

Upon discovery of these facts, the plaintiff brought this action for 
the recovery of the profits alleged to have been realized by the defend- 
ant's breach of trust, together with the commissions formerly paid to the 
defendant as commissions upon its sales. 

I n  the development of the case, the defendant made numerous excep- 
tions to the evidence, which, as necessity may require, will be considered 
in  the opinion. 

A motion for nonsuit made in behalf of the individual defendants was 
sustained. 

Upon hearing the evidence, the judge made findings of fact and con- 
clusions of law, and entered judgment thereon, as follows : 

"FINDINQS OF FACT. 
''1. That  during the years 1933 to 1936, inclusive, the defendant, Royal 

Manufacturing Company, was commission agent to sell the entire output 
of the plaintiff's waste under a contract, the terms of which are contained 
in  the letter of April 28, 1931, Exhibit B, attached to the complaint. 

''2. That  during the years 1935 and 1936, the defendant, Royal Nanu-  
facturing Company, instructed the plaintiff to ship to River Mills at 
Greenville, S. C., a total of 502123 pounds of waste of certain grades, 
and said waste was shipped and inroiced to Royal Manufacturing Com- 
pany by Anderson a t  prices fixed by said defendant and designated in 
the shipping instructions, less commissions a t  the rates provided in the 
contract between the parties. 

"3. On said shipments the plaintiff paid the defendant, Royal Manu- 
facturing Company, commissions totaling $934.14. 

"4. That  without the knowledge or consent of the plaintiff the defend- 
ant ,  Royal Manufacturing Company, caused the waste so shipped to it 
a t  River Nills to be mixed with large quantities of waste from other 
sources and put through a process known as willowing and then sold 
the finished product as its own, making a profit thereon, in addition to 
the  commission received by the defendant from the plaintiff, for which 
profits defendant has not accounted to its principal, the plaintiff. 

"5. That  the sales value of the plaintiff's waste shipped to River Mills 
during 1935-1936, b a ~ e d  on the sales made by the defendant, Royal 
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Manufacturing Company, to its customers, was $27,485.46, and said 
defendant, Royal Manufacturing Company paid to the plaintiff therefor 
$15,432.37, less the commission mentioned in finding of fact # 3, and 
that, in addition to said commissions, the said defendant made a gross 
profit on said waste of $12,053.09. 

"6. The defendant, Royal Manufacturing Company, had expenses in 
connection with said waste and the resale thereof totaling $5,567.94, 
leaving the said defendant a profit after deductjng said expenses of 
$6,485.15. 

"7. That  the commissions allowable to the defendant, Royal Manu- 
facturing Company, under the contract based on the final sales value of 
the waste as set out in finding of fact #5 would amount to $714.99 in 
addition to the commissions actually paid, as set out in finding of fact #3. 

"8. The  plaintiff had no knowledge that  the Royal Manufacturing 
Company was purchasing said waste, nor that  i t  was making a profit 
thereon in addition to the commissions paid to it under the terms of the 
contract until the Spring of 1939. 

"9. This action was instituted on the 12th day of May, 1939. 
"10. During the years 1933 and 1934, the plaintiff shipped to River 

Mills a t  Greenville, S. C., on instructions of the defendant, Royal Manu- 
facturing Company, a total of 689,784 pounds of waste, and the plaintiff 
paid said defendant for selling said waste commissions totaling $573.19. 
That  by reason of absence of records of the defendant i t  is impossible 
to  ascertain what was done with said waste, or how much profit, if any, 
the defendant made thereon. 

"11. That  during the four years in which said contract was in effect, 
the corporate defendant instructed the plaintiff to ship certain grades 
of its waste to certain individuals in care of T o r  Dohlan Steamship 
Company, Charleston, S. C., giving such instructions as to all of the 
shipments of said nature referred to in the complaint. 

"12. Tha t  from the records available, the plaintiff has been able to 
trace and show evidence of what became of only a part  of said shipments, 
but from the ones traced the court finds that, in addition to commissioils 
paid, the corporate defendant made a profit on :,aid transactions of 
$675.35. 

"13. That  the indiriduals to whom the shipments referred to in the 
preceding paragraph were made were employees of the corporate defend- 
ant, and that the corporate defendant purchased said waste for its own 
account without the knowledge or consent of the p l~in t i f f ,  and that  the 
plaintiff had no knowledge that  said defendant was purchasing said 
waste for its own account, or that  i t  mas making a profit thereon in 
addition to commissions until the Spring of 1939. 
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"14. That  on the shipments to Charleston, S. C., in care of Von 
Dohlan Steamship Company, referred to in  finding of fact #11, pur- 
chased by Royal Manufacturing Company for its own account without 
the knowledge of the plaintiff, the plaintiff paid said defendant commis- 
sions amounting to $637.86, of which amount the sum of $187.6'1 was 
commissions on the shipments which the plaintifi was able to trace, and 
to show that  the defendant made a profit in addition to said commissions. 

"15. On the 30th day of October, 1934, the plaintiff shipped to Bladen- 
boro Cotton Mills, Bladenboro, N. C., 15,250 pounds of waste upon 
instructions of the defendant, Royal Manufacturing Company, and, in 
accordance with said instructions, invoiced Royal Manufacturing Com- 
pany for said waste a t  the rate of $10.94 per cwt. Royal Manufacturing 
Company had actually sold said waste to Bladenboro Cotton Mills a t  
$12 per cwt., and that  the difference between the amount paid plaintiff 
on said waste, and the amount received by defendant, Royal Manufac- 
turing Company, amounts to $161.65. I n  addition t h e ~ e t o  the plaintiff 
paid said defendant for making said sale commissions amounting to 
$80.06. The plaintiff had no knowledge that  said waste had been sold 
for more than $10.94 per cwt., until the Spring of 1939. 

"16. That  the plaintiff's cause of action is not barred by the statute 
of limitations. 

"1. That  the relation of principal and agent existed between the plain- 
tiff and the defendant during the years 1933-1936, inclusive. 

'(2. That  the plaintiff is entitled to recover of the defendant the sum 
of $5,770.16, representing the profits made by the defendant, Royal 
Manufacturing Company, on the River Mills transactions for 1935-1936, 
i n  addition to commissions. 

"3. That  the plaintiff is entitled to recover of the defendant the sum 
of $675.25, representing profits made by the defendant on shipments to 
certain individuals in care of Von Dohlan Steamship Company, Charles- 
ton, S. C., in addition to commissions paid upon said transactions. 

"4. That  the plaintiff is entitled to recover of the defendant the sum 
of $161.65, representing profits on the Bladenboro transactions, in addi- 
tion to commissions. 

''5. That  the plaintiff is not entitled to recover anything from the 
defendant, Royal Manufacturing Company, on account of commissions 
paid, nor on account of additional commissions allowed in arriving a t  
the figure of $5,770.16 on the River Mills transactions, and is not entitled 
to recover anything on said River Mills transactions except as set out 
i n  conclusion of law #2. A. HALL JOHNSTOK, 

Judge Presiding. 
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COTTOX MILLS 2). ~ I A N ~ F A C T O R I N G  Co. 

"JUDQUEXT (of Johnston, J . ) .  
"This cause coming on to be heard at the 1941 Ex t ra  Term of Meck- 

lenburg County Superior Court, before Hi s  Honor,  A. Hall Johnston, 
Judge Presiding, and being tried by the Judge without a jury, pursuant 
to agreement of the parties embodied in the order signed by His  Honor, 
S. J. Ervin, Jr . ,  appearing in the record, and the Court having heard 
the pleadings and the evidence, and haying sustained motion for a non- 
suit as to the individual defendants, and having made findings of fact 
and conclusions of law as between the plaintiff and the corporate defend- 
ant, Royal Manufacturing C'ompany, which findings of fact and con- 
clusions of law appear in the record, and it appearing to the Court t ha t  
the $ahtiff is entitled to a judgment against the ciefendant as herein- 
after set out. 

"I t  is thereupon ORDERED,  A D J U D G E D  AND D E C R E E D  that  
the' plaintiff have and recover of the defendant, Royal Manufacturing 
Company, the sun1 of $6,607.16, together with the costs of this action 
to be taxed by the Clerk. 

"It is further ordered that  an  expert witness fee> in the amount of 
$100.00 be allowed to A. F. I)ichtenmueller, and an  expert witness fee 
in  the amount of $40.00 be allowed to W. F. Jackson to be taxed by the  
Clerk as a part of the costs of this action. This October 10, 1941. 

A. HALL JOHSSTON, 
Judge Presiding." 

The plaintiff excepted to the refusal of the court to adopt certain find- 
ings of fact and conclusions of law with respect to the commissions of 
the defendant, an  item of expense with respect to willowing the cotton 
waste, interest upon the money alleged to be owed hy the defendant to 
plaintiff, and excepted to the conclusion of law #5 as above set out, relat- 
ing to the same matters. The defendant filed numerous exceptions to 
the findings of fact and conclusions of law, which, as f a r  as necessary, 
will be covered by the opinion. 

Both plaintiff and defendant appealed, assigning error. 

Jones  & B 7 t r u d  and Rob inson  & Jonrs  for plninfiff .  
R 'hi f lock ,  Dockery  d? S h n w  a n d  S f e w a r t  & Moore f o r  de fendan f .  

SEAWELL, J. We endeavor to avoid repetition in the discussion of 
principles closely interrelated in considering the two appeals. Fo r  con- 
venience, we discuss defendant's appeal first. 

The  defendant's objections to the evidence relate principally to the 
methods adopted by plaintiff in establishing the quantum of recovery for  
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the value of the goods sold by defendant under the agency, or the propor- 
tionate amount of recovery therefor. 

We think, in the main, that  these objections are rendered untenable, 
o r  a t  least made legally harmless to defendant, by reason of the findings 
of fact based upon competent evidence. 

I t  might be inferred from the evidence, and i t  is so found, that  the 
defendant attempted to become the purchaser of plaintiff's commodity 
in violation of the trust relation existing between them; and har ing  
supposed itself to have achieved that  result, concealed from the plaintiff 
the profits made out of the transaction. I n  accomplishing this, it  com- 
mingled plaintiff's waste with the waste of some forty other mills, or, 
i n  legal effect, with its own property. Both in view of the wrong com- 
mitted and because the facts were within the peculiar knowledge of the 
defendant, the burden was upon i t  to identify plaintiff's goods on demand, 
or, since this was impossible, a t  least, as we conceive the law to be, to 
show what proportion of the proceeds of the sale less than the whole was 
due the plaintiff, or run  the risk of a greater recovery. The defendant 
was not helpful in this respect, and plaintiff was forced to develop its 
case as best i t  could from defendant's records. I t  was content to demand 
only a proportionate part of the sales receipts or value of the product 
sold. 

I n  this attempt, there were two lines of procedure: one based on the 
value of the waste from plaintiff's mills handled by the defendant, 
supplemented by evidence as to the value of the waste sold; and the 
other based on the proportionate poundage of plaintiff's waste in the 
commingled product. Perhaps, neither could be held as strictly accurate 
in  results, since there was evidence that  the value of waste was unstable 
and varied greatly with the kind. The objections, however, are more 
properly addressed to the effect of the evidence than to its competency. 

The method adopted in the investigation afforded as near an approxi- 
mation to reality as could be expected under the circumstances; and 
defendant having declined the burden of proof which we think rested 
upon it, i n  view of its breach of the duty to keep plaintiff's property 
separate from its own, has no cause to complain. 

A careful review of the exceptions does not disclose any of sufficient 
merit to justify a new trial on defendant's appeal. 

PLAIETIFF'S APPEAL. 
We are bound by the findings of fact where there is competent legal 

evidence to support them, and ordinarily we cannot require the finding 
of additional facts or conclusions unless the appealing party has specifi- 
cally requested the finding. , I n  this case, me do not think the findings 
requested by the plaintiff could alter the result, as they are sufficiently 
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covered by those actually made in so far  as might 2e necessary for final 
determination of the controversy. 

However, the plaintiff's appeal brings up  for review conclusion of 
law No. 5, which fails to award to plaintiff return of the commissions 
paid defendant for its purported sales which were, in fact, made to itself, 
and allows commissions on sale on the cleaned wlste, t h ~  expenses of 
willowing, and denies to the plaintiff the item of interest demanded by it. 

Plaintiff's recovery cannot exceed the legal effect of the findings made 
by the court. 

I t  is strongly urged upoil us that throughout the transaction the 
defendant's conduct \\-as tortious and that  its legal liabilities are those 
of a trespasser. ,\pparently, when the case was ,?card before, Cot ton  
lllills 7.. N a n u f n c f u r i n g  Co., 218 N .  C., 560, 11 S. E .  (2d) ,  550, the view 
presented by plaintiff wonld make the defendant a mere tort-feasor and 
trespasser from the beginning; and this Court understood the gravamen 
of the complaint to be that  defendant ohtained possession of the property 
through fraudulent devices with the purpose of committing the other 
nrongs subsequently practiced. Upon demurrer of the defendant, the 
Court sustained the complaint as propmly presenting a cause of action 
in tort. That  was the aspect of the case then presented. The trial, 
however, developed a contractual relation, in which the defendant was 
found to have departed from the duties imposed by his agency-in other 
words, committed breaches of trust in its contractual relation-and the 
findings of the court go no further. 

Becoming, or attempting to become, the purchaier of its principal's 
goods and accounting only on that  basis, it transpired that  in carrying 
out this transaction, defendant further violated its duty as plaintiff's 
agent by comn~ingling the plaintiff's goods with its 'own and selling i t  at  
a profit which i t  did not reveal. 

We apprehend that the consequences and penalties which attend this 
conduct of the defendant are somewhat different from those which the 
law visits on one who, a trespasser a b  ini t io ,  having never acquired the 
r ight ' to  the possession of the property, but takes it, converts it to his 
own use, changes it into a different form, and pel s the property thus 
altered. The more heinous nature of the civil offense, together with 
obvious neceesity of public policy to prevent both the invasion of the 
possesion and the conversion of the property, makes such an offender a 
trespasser ab i n i f i o  ad finem. We think the case:; cited in plaintiff's 
brief denying credit for expenses incurred in improfing the property or 
converting it into a more valuable form have application to such a case. 
P i n e  R i r e r  Logging Le- I m p r o ~ * c m e n f  Po. 7%. C. S., 186 U. S., 279, 46 
I,. Ed., 1164; Tl'ooden-Ware ('0. I> .  1'. S. ,  106 U. S., 432, 27 L. Ed., 401. 
I t  was for the owner, according to its own desire and judgment. to handle 
its property as it thought best. 
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I n  the case at bar, plaintiff was not injured by the cleaning or willow- 
ing of its waste in the hands of its agent-it constituted an improvement 
which produced a sale at a much higher p r i c e a n d  sale of the product 
was the prime purpose of the contract. The plaintiff now demands 
as its equitable right the payment to it of the secret profits realized on 
the purchase price of the improved property. To disallow the expenses 
of the willowing would, in our judgment, be the infliction of a naked 
penalty, for which we are unable to find precedent, and go beyond the 
rule which permits the principal to recover the profits of the agent's 
transaction. 

Plaintiff, however, has raised a more serious question with regard to 
the allowance of commissions to the defendant on the sale of its waste. 
Speaking generally, when an agent, in a fiduciary relation, is guilty of 
disloyalty to his principal and when by virtue of his position he seeks 
to make profit to himself rather than promote the interest of his prin- 
cipal, he is not entitled to compensation. Xechem on Agency, sec. 1588; 
Restatement of the Laws, Agency, see. 456. 

I t  has been suggested that the allowance of commissions in the case 
a t  bar may be sustained because of an implied affirmance or ratification 
by the plaintiff through the institution of this suit and the relief de- 
manded in it. 

The effect of the rule that a selling agent cannot become the purchaser 
of his principal's property is to make such sale roidable by the principal, 
who may, at his election, ratify or disaffirm it, whether injured by the 
transaction or not. Robertson v. Chapman, 152 U .  S., 673, 38 L. Ed., 
592; Gardner v. Ogden, 22 N .  Y., 327; Tafsuno v. Kasai, 70 Utah, 203, 
259 P., 218, 62 A. L. R., 54, Annotation 62 A. L. R., 71. I f  the prin- 
cipal disaffirms the sale of the agent to himself, he is entitled to have 
his property back with the damages, if any, or to have the value thereof 
with incidental damages, if any, consequent upon the wrongful trans- 
action. 2 Am. Jur., see. 259. 

But it is a recognized principle of law that the agent who thus violates 
his duty may be regarded-at the election of the principal-as trustee 
with respect to the property and its proceeds, and if he has transferred 
it to a bona fide purchaser, he may be made to account not only for its 
real value, but for any profit made by him on a resale. Robertson v. 
Chapmnn, supra; 2 Am. Jur., Agency, see. 259; Am. Inst. Restatement, 
Bgency, secs. 399 (d)  and 400 (c). 

I t  is more logical and nearer reality to say that the plaintiff has been 
compelled to accept the situation thrust upon it by defendant's wrong 
and, by election of remedies, to work out its equities to the best advan- 
tage. I t  does not thereby necessarily condone everything the defendant 
has done. Equity will follow these transactions and give to them their 
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proper significance and legal effect i n  applying the appropriate remedy 
when that remedy is pursued by the principal. 

The rule which denies to the agent the right to purchase property of 
it; principal which has been entrusted to him to sell to the best advan- 
tage, and thereafter to deal with it as his olvn, is firmly embedded in the 
law as an  expression of public policy. The principle is said to be one 
of prevention, not remedial justice, wbich operates, however fa i r  the 
transaction may have been, however free from eTrery taint of moral 
wrong. Il'ntionnl Fire Ins. C'o. v. Llezorllyn, 142 Olda., 272, 86 P., 792, 
83 3. L. R., 1502; Am. L. Inst. Rest., Agency, see. 389. However, in 
addition to this general rule of public policy, me think there is a reason 
of special application in the case a t  bar. To recover commissions the 
defendant must resort to its contract and to the performance of its 
conditions in hoc modo,  and this drfentlant has not done. There is no 
compensation recoverable outside of the contract. 

I n  selling to itself, the defendant attempted to act in the double 
capacity of agent and purchaser-a combination so incompatible and 
noxious to the fundamental rule of loyalty demanded of an agent to his 
principal, acting as a fiduciary, as to be intolerable to public policy. 
I n  selling plaintiff's waste to itself, the defendant must be considered as 
acting solely as purchaser and performing no cornpensable service for 
the plaintiff. 

Tn the sale of the property thereafter, defendant did not purport to act 
as agent of the plaintiff, but sold to its own a d ~ a n t ~ a g e  and for its own 
profit. Defendant had become trustee of the property de son fort, a 
situation incompatible with a demand for commiss~ons under the con- 
tract. 

Conceding that  in some instances a denial of comrnissions to a trustee 
may, under the circumstances of the case, become a matter of discretion 
with the trial court, we are of the opinion that  ht.re they were, as a 
matter of law, not recoverable and should not have been allowed. 

Under C. S., 2309, all sums of money due by contract, except money 
due on penal bonds, bear interest as a matter of law. I n  Bond 7$. Pickett 
C o f f o n  Mil ls ,  166  N .  C., 20, 81 S. E., 936, the law is said to apply to 
breaches of contract where the principal amount due can bc ascertained 
"from the terms of the contract itself, or from evidence relative to the 
inquiry." This language is somewhat confusing as indicating that  inter- 
est may be had as a matter of law for all breaches cf contract, whether 
liquidated or not ;  but, at any rate, we do not believe that  the law per- 
mitting the recovery in this case is altogether based on breach of con- 
tract. Any principle justifying recovery-whether recovery of ~ e c r e t  
profit or otherwise-iq based on the theory of liability created by public 
policy, which superadds to the contract a right of an  equitable nature 
which cannot be considered strictly damages for its t~reach or within its 
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express or implied promise to pay. I t  is a right growing out of the 
relationship created by the contract, rather than the contract itself, and 
the methods by which the amount of recovery is to be ascertained are not 
strictly those which apply to ordinary breaches of contract. The recov- 
ery of plaintiff in this case is not predicated on conversion of its prop- 
erty, or i t  would be limited to the damages immediately incident to the 
conversion, and, therefore, the demand made on the defendant by the 
commencement of the suit as fixing the date from which interest should 
be calculated is not of moment. Lance v. B u t l e r ,  135 N .  C., 419, 47 
S. E.. 438. 

Recovery of profits on transactions involving disloyalty of agents 
acting in fiduciary relations is commonly referred to the principle of 
constructive trusts-a trust arising ex nzaleficio-out of violation of the 
trust relation-and not subject to the incidents of contract. Bogert, 
Trusts and Trustees, sec. 543, p. 729; Underhill, Law of Trusts and 
Trustees, 9th Ed., p. 184, e t  seq.; Per ry  on Trusts, 11th Ed., see. 206, 
p. 355, et seq.; Lewin on Trusts, p. 166. We quote from the last cited 
text: "The principle on which a court of equity elicits constructive trusts 
might be pursued with numerous other instances; as if a factor, agent 
. . . or other person in fiduciary positions acquire any pecuniary advan- 
tage to himself through the medium of his fiduciary character, he is 
accountable as a constructive trustee for those profits to his employer 
or other person whose interest he was bound to a d v a n c e b u t  unless the 
money was originally that  of his principal, it  cannot be said to be his 
until a judgment or order has been obtained." 

Recovery in instances of this kind is not a matter of exact measure- 
ment under the terms of the contract, but seems to be s u i  g e n e r i s ,  and 
we are of the opinion that  i t  does not come within the cited statute- 
C. s., 2309-so as to bear interest as a matter of law. We do not, of 
course, mean to say that interest is never recoverable except under the 
provisions of C. S., 2309, or that  there are no conceivable instances in 
which interest might be recorerable in connection with the enforcement 
of a constructive t rus t ;  but upon the facts of this case, we approve the 
conclusion reached by the court below with respect to this item. 

The defendant will not be allowed commissions on the sales trans- 
actions set out in the findings of f ac t ;  and plaintiff is entitled to recover 
commissions already paid to the defendant or retained by it. These 
may be computed by reference to the findings of fact. 

The judgment of the court below will be modified in accordance with 
this opinion. 

On plaintiff's appeal, 
Modified and affirmed. 
On defendant's appeal, 
Affirmed. 
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RIIIS. BEULAH DILLON, ADMI~YISTRATRIS OF TIIE ESTATE OF I IENRY LEE 
DILLON, v. CITY O F  WINSTOX-SALEM a i ~ u  WINSTOX-SALEM 
SOUTHBOUND RAILWAY COJIPAXY. 

(Filed '54 June, 1942.) 

The violation of the statutory requirement that the operator of a motor 
vehicle traveling down grade on a highway shall not coast with the gears 
in neutral is negligence per se, and the pushing in of the clutch so a s  to 
permit the vehicle to coast down grade on a highway is a. violation of the 
statute. Sec. 127, ch. 407, Public L a m  1937. 

2. Automobiles # 9a- 
The operator of a motor vehicle is under duty, irrespective of statutory 

requirement, to exercise that degree of care which an ordinarily prudent 
person would exercise under similar circumstances, which includes the 
duty to keep a reasonably careful lookout and to keep the vehicle under 
control. 

3. Same: Automobiles 5 12a- 
The duty of the operator of a motor vehicle to keep same under control 

requires that  a t  night he shall not travel a t  a speed in excess of that a t  
which he is able to stop within the range of his lights. 

4. Automobiles 5 18a: Railroads 5 11-Evidence heM to show negligence 
on the part of driver constituting proximate cause of accident at dead- 
end street. 

In  this action by the administratrix of a passen,:er in an automobile, 
the driver of the car, a s  plaintiff's witness, testified without contradiction 
that he was traveling east and was coasting down ,grade with the clutch 
pushed in, that  as  he crossed a street intersection l ~ e  WLS hlinded by the 
street light, that he continued without slaclierlitlg speed across the inter- 
section 49.3 feet to defendant railroad company's sidetracks, that the 
tracks were elevated above the level of the street so that  the impact caused 
him to lose control of the car, and that the car contit~ned on for a distance 
of more than 50 feet and hit an  elevated dirt embanlxnent on t h ~  west side 
of a drainage ditch maintained on the west side of the main line tracks. 
which were in a slight cut. There was testimony to h e  effect that the car 
hit the embankment with such force as  to imhed the front of the car and 
drive the motor back into the front seat compartment. Held: The evidence 
discloses a s  a matter of law negligence on the part of the driver constitut- 
ing the proximate Cause of the accident or, conceding that plaintiff's evi- 
dence disclosed negligence on the part of the railroad company and the 
city in the maintenance and condition of the sidetracli crossing and the 
blocliading of the street and in the failure to maintain signs or warnings, 
one of the proximate causes of the accident. 

5. Automobiles 5 2 0 b  
While negligence of the driver will not ordinarily he imputed to an 

occupant or passenger, when i t  appears that the 11:ssenger has or eser- 
cises control over the driver, the negligence of the driver is imputable to 
the passenger irrespectire of the ownership of the antomobile. 
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6. Same: Railroads § 11- 
Where the uncontradicted evidence discloses that the passenger in : I I I  

automobile got on the front seat and directed the driver in going to the 
house of the passenger's girl. it discloses that the passenger was in charge 
and directing the operation of the automobile so that the negligence of the 
driver in running the car into a railroad embankment at a dead-end street 
is imputable, as a matter of law, to the passenger. 

7. Same: Automobiles 8 21- 
Where the negligence of the driver is imputed to the passenger, such 

negligence will bar recovery by the passenger's administratrix if such 
negligence was a proximate cause of the injury and death, and it is not 
necessary that it should have been the sole proximate cause. 

APPEAL by plaintiff from Armsfrong, J., a t  9 March, 1942, Term, of 
FORSYTH. 

Civil action to recover for alleged wrongful death. C. S., 160-161. 
Evidence offered by plaintiff and elicited from her witnesses in the 

tr ial  court tends to show these pertinent facts : 
Henry Lee Dillon, nineteen years of age, intestate of plaintiff, came 

to his death about 7 :30 o'clock on Sunday night, 22 December, 1940, 
when the Ford automobile, 1931 coach, owned by the father of, and 
operated by Charles W. Cranford, in which Dillon, two other boys and 
a girl were riding, ran  into a dirt bank located east of the end of the 
pavement on Devonshire Street and on west side of the main line tracks, 
and east of sidetracks of defendant Winston-Salem Southbound Railway 
Company, in the city of Winston-Salem, North Carolina. At  that  time 
the driver of the Ford, then fourteen years of age, but approaching his 
fifteenth birthday, 18 February, 1941, had a driver's license, obtained by 
him through misrepresentation of his age. 

Devonshire Street originally appeared on plat of property of Winston- 
Salem Land and Investment Company, filed for record in March, 1892, 
and registered in register's office of Forsyth County, North Carolina. 
The plat covered land at, but then outside of the corporate limits of the 
city of Winston-Salem, subdivided into blocks and lots, and streets and 
alleys. As shown on this plat, Devonshire Street runs east and west and 
extends from Sunnyside Avenue on the west to Lexington Street on the 
east-intersecting Vargrave Street and Glendale Avenue, which run  
north and south. Glendale Avenue, as shown, is the first street west of 
Lexington Street, which runs in slightly northwest and southeast course. 
Sprague Street is shown as  the first street north of, and parallel to 
Devonshire Street, and Goldfloss Street is the first south thereof and 
parallel thereto. 

Between the years 1893 and 1906 the owners of said property sold 
and conveyed lots with reference to this plat-and Devonshire Street was 
during that  period used as public way for traveling on foot, and by horse 
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and buggy and wagon. And, in 1906, defendant Winston-Salem South- 
bound Railway Company bought from the then owner, and with refer- 
ence to said map, all the lots in the two blocks frcnting on Devonshire 
Street west of Lexington Street and (last of Glendale Avenue, except 
those representing two hundred fifty feet frontage on each side next to  
Glendale Avenue. 

Thereafter, about 1909, defendant Railway Company constructed a 
railroad north and south across said subdivision and the land so pur- 
chased by it, and across Devonshire Street as represented on said plat. 
-4s so constructed the main line of the railroad cut across and below the 
former surface level of land covered by Devonshirc Street, as so repre- 
sented. The Railway Company also built a passengcr and freight station 
on said property south of Devonshire Street as so represented, and west 
of its main line tracks. I t  also constructed and laid two sidetracks on 
said property, west of the station and across Devmshire Street as so 
represented. Access to the station was provided from Devonshire Street 
and over the sidetracks, and then south over a dirt service road located 
between the tracks of the main line, and the sidetracks. But  no way 
was provided there for crossing the main line, and Devonshire came to a 
"dead-end" a t  tha t  point. 

Thereafter, in 1923, the territory along Devonshire Street, west of 
Lexington Street, including the land purchased by defendant Railway 
Company in 1906, as above stated, was taken into the corporate limits 
of defendant city. Thereupon, defendant city laid pavement and eurb- 
ing on Devonshire Street, including that section east of east curb line of 
Glendale Avenuc down to a point 1.7 or 1.8 feet west of the west sidetrack 
of defrndant Railway Company, a distance of 332.9 feet. At that  time, 
defendant Railway Company conveyed lo defendant city a strip of land 
referred to as being fifty feet wide, along the west boundary of its land, 
purchased as above stated, cxtending from Sprague Street south to and 
across Devonshire Street to Goldfloss Strret, on which defendant city 
constructed a street, which is referred to as the unnamed street. Traffic 
going cast on Devonshire may tu rn  to left there and reach Sprague 
Street on which there is an overhead bridge across the railroad, or may 
turn to right down the railroad toward Goldfloqs Strcet. This pavement 
on Devonshire Street, thir ty feet wide, extends across the intersection 
of that  street and the unnamed street, and then on east for approximately 
21.5 feet, that is, approximately 71.5 feet east of the  vest line of the 
strip of land so conveyed to defendant city by defendant Railway Com- 
pany, and the same distance-71.5 feet-east of the west line of said 
intersection, and from end of this parement, cast across the sidetracks 
and the road leading into the railroad station, to the ditch where the 
Ford autonlobile ran into the embankment of ditch on west bank of main 
line tracks, the distance is 56.7 feet. 
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On the night of the accident here involved, there was a lighted street 
light located over, and approximately in the center of the paved area, 
and twenty-four feet east of the west line of intersection of Devonshire 
Street and the unnamed street, and 49.3 feet west of the west rail of the 
west sidetrack, that  is, more than 100 feet west of the said ditch bank. 

Devonshire Street, east from Glendale Avenue, is down hill to its inter- 
section with the unnamed street. There "it flattens out," "levels out" 
and "is practically level." And between the intersection and the point 
of approach to sidetracks, the slope is slightly downward. From that  
point there is a dir t  and cinder roadway over the sidetracks, down into 
the railroad yard. The dir t  approach to sidetracks, overlapping the 
p a ~ e m e n t  irregularly but in the center beginning seven feet from the 
west rail, rises on eleven per cent grade. Over the tracks the road is 
"very nearly level," though slightly lower on east side. 

The bank on the east side of main line tracks a t  the point in question 
is higher, and extends two feet above the level of the sidetracks. 

Charles W. Cranford, as witness for plaintiff, testified substantially 
as follows : That  on night of 22 Dewmber, 1940, he was driving his 
father's Ford coach; that  three boys, inrluding Henry Lee (Pete)  Dillon, 
whom he did not then know, joined him in northern section of Winston- 
Salem; that  they "picked up a girl," and then rode through the city to 
Southside "to see some young ladies"; that  Dillon said that  "he had 
a girl friend out there he wanted to go see"; that  he, Dillun, directed 
the course of the automobile, and they stopped a t  intersection of Glendale 
Avenue and Devonshire Street, and Dillon exchanged seats and got on 
front seat; that he, the driver, had not been there before, and, in his 
words, "Pete told me to let him get up  in front so that  he could show me 
where he wanted to go"; that  then they started east on Devonshire 
Street;  that  the street looked like a straight, through street; that  thrre 
were street lights over "on the old Lexington Highway," and coming 
down Devonshire a t  night i t  looked like a dark block in between; that 
he pushed the clutch in and the car was out of gear all the way-coasting 
down hill; that  he, Cranford, "did not know that  the railroad crossed 
there" ; that  the street light a t  intersection with the unnamed street, using 
his words, '(caused a glare on the windshield and blinded me, looking 
into the dark"; that  the first time he observed that  the pavement ended 
there was when, as he said, "We hit the railroad-spur tracks . . . travel- 
ing approximately twenty-five or thirty miles an hour"; that, again 
quoting, "When I hit the railroad track, I lost control of the car . . . 
I t  threw me through the top, and I had no control of it . . . my car 
stopped against the bank, below the spur tracks"; and that  the lights 
and brakes on his car were in good condition. 

The witness, continuing upon cross-examination as to light blinding 
him, said: "I don't remember where my car was when the glare of the 
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street light blinded me. I t  was approximately around the street light 
somewhere, close to the street light, as I was going towards,the street 
light . . . Before I got to that  street light, the glare of i t  blinded me. 
I did not make an  effort to stop the car a t  the time. I kept on driving, 
although I was blinded a t  the time by the glare of the street light." 
Then, again, "The cause of this accident was not altogether being blinded 
by that  light. There was nothing to prerent me f m m  stopping my  car 
. . . I didn't t ry  to stop because you could see on tlie side of the street. 
I was blinded and couldn't see straight ahead . . . 1: didn't stop my  car 
or make an  effort to stop, but just went on in the darkness, not being 
able to see a thing, and not seeing a thing until after the car stopped." 

Then continuing, on cross-examination, regarding directions by Dillon, 
the witness testified: "He got on the front seat because he was directing 
mo where to go. H e  directed me where to go as I st arted on Devonshire 
Street . . . H e  did not tell me where the girl friend lived . . . H e  just 
told me where to tu rn  from time to time as we went cut in that  direction. 
H e  had given me directions . . . before he got on the front seat . . . 
H e  was directing me which way to go and I was going under his direc- 
tion, and driving the car as he told me to drive . . . going the way he 
told me to go. H e  knew exactly how I was driving the car"; and also 
said:  '(I do not know in  which direction Pete was looking a t  or imme- 
diately before the accident." 

This witness further testified that  '(just before the time we hit  the 
spur tracks, somebody hollered something, I don't know what." And, 
again, "Just before we hit tlie tracks someone told me that  we were 
approaching a dead-end street . . . I did not know they were telling me 
it was a dead-end street. They just hollered, hol lerd  for the dead-end 
street. I don't know who i t  was." 

This witness and others testified that  "there was r o  barricade or sign 
or anything to show that  the street ended like it did": and that there had 
bem a barrier on tlie bank a t  tlie ditch but tliat the plank had been 
knocked down, leaving only the posts. There is e d e n c e  tliat of the 
occ.upants of the Ford another was killed, and all others seriously injured. 

The newspaperman, Harvey Dinkins, who reachcd the scene of the 
accGdeiit soon after it liappened, trstified : That  tlie front of the car was 
completely mashed in against and embedded in t l i ~  dir t  eiiibankrnent 
beyond the d i t ch -4 r i r en  into tlie soil of the ditch bank: that "tlie motor 
was driren hack into tlie front seat compartment" and "against the frolit 
seat"; tliat ('thr rar  was almost a total and complete wrecli"; that  he 
surveyed the whole surrouiidings; and that, from tlw i n t e r ~ c t i o n ,  after 
he got under the street light there looking straight :iliead, he could see 
the bank of the main line railroad cut, and could also see the spur tracks. 

'The acts of negligence charged by plaintiff againqt  defendant^, briefly 
stated, are these: (1) That  defendant Railway Company unlawfully 
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and negligently obstructed the uninterrupted passage of traffic on Devon- 
shire Street a t  point where its tracks cross same, and that  defendant city 
failed and neglected to prevent said Railway Company from so doing; 
( 2 )  that defendant Railway Company failed to provide and maintain 
for traffic a proper and safe crossing a t  point where Devonshire Street 
crosses its tracks, and that  defendant city failed to require the Railway 
Company to make such provision and maintenance; (3 )  that  defendant 
Railway Company failed to erect '(any signs, warning, blinkers or other 
signals" to indicate where "it claimed that  its property began and the 
rights of the public to travel thereon ended," so as to warn any person 
about to trespass thereon; ( 4 )  that  defendant city "erected and main- 
tained a light a t  the intersection of Devonshire Street and the unnamed 
street leading to Sprague Street in such manner as to blind a traveler 
or obscure the view of a person proceeding on Devonshire Street toward 
the intersection"; (5 )  that  both defendants (A)  "failed to keep in good 
repair and safe condition for travel that  part of the crossing a t  Devon- 
shire Street which was actually open," in that  ( a )  the west rail of the 
west sidetrack was placed nine inches above the level of the street, (b )  
the said crossing was permitted to so slope towards the east '(as to make 
it invisible and unsafe and dangerous for travel," (c)  the ditch east of 
the sidetracks, into which automobile in question was wrecked, was not 
eliminated by the laying of a culvert, or otherwise, and (d )  there was no 
"clear and visible yarning of the existence of said ditch"; (B) "failed 
to erect any warning, signals, signs, barricades, blinkers, or other devices 
to warn or notify the public or any person traveling east on Deronshire 
Street of the existence of a railroad crossing or of any of the conditions" 
there; ( C )  created and maintained such conditions as alleged a t  the point 
of the accident as amounted to all invitation to the traveling public, 
including plaintiff's intestate, to use and trarel  on Devonshire Strtlet 
east of Glendale Avenue upon the assumption that i t  was "an open, 
continuous and unbroken street" until too late for "plaintiff's intestate 
in the exercise of ordinary care to avoid and to extricate himself from 
the danger in which he had been placed by the wrongful conduct of the 
defendants"; and (D)  failed to correct such dangerous conditions after 
they had notice of their existence. 

Defendants, in separate answers filed, deny the allegations of negli- 
gence as set out in the complaint, and, by way of further defense, sum- 
marily stated, plead that  negligence of Charles TIT. Cranford, fourteen 
years of agP, in operating the automobile, on joint enterprise, unc!er 
direction of plaintiff's intestate, (1) a t  unlawful and reckless rate of 
speed, ( 2 )  without having and keeping same under control, (3 )  without 
keeping a proper lookout, (4) carelessIy and heedlessly, in a willful and 
wanton disregard of the rights and safety of others, (5 )  without due 
caution and circumspection and at a speed so as to endanger or be likely 
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to endanger persons riding therein, and (6 )  in violation of the Motor 
Vehicles Laws of the State of North Carolina, is the sole proximate 
cause, or, a t  least, a contributing cause of the death of plaintiff's intes- 
tate;  and that  such negligence is imputable to plaintiff's intestate; but 
that  if defrndants or either of them were negligent i n  any of the respects 
alleged, such negligence is insulated by that of ('Ilarles W. Cranford, 
operator of the automobile. 

At the close of evidence offered by plaintiff, eash of defendants de- 
murred thereto and moved for judgment as of nonsuit under C. S., 567. 
The motions were allowed-and in accordance therewith judgment was 
entered. 

Plaintiff appeals to Supreme Court and assigns ei.ror. 

Elledge & Wells and Ratcliff, Kudson & Ferrell for plainf i f ,  appel- 
lanf.  

Fred M.  Parrish and Craige d Craige for defendant Winsfon-Salem 
Southbound Railway Company, appellee. 

Womble, Carlyle, Xartin d Sandridge for City of Winston-Snlern, 
appellee. 

WINBORXE, J. While there are other assignments of error on this 
appeal, only that  which challenges the correctness of the judgment as 
of nonsuit requires consideration. And, as to that, we agree with lower 
court. 

I f  it  be conceded that  there is sufficient evidence, as against either or 
both defendants, to require the submission of an issue or issues of negli- 
gence, we are of opinion that the evidence, offered by plaintiff, clearly 
establishes that  the drirer ,  in the operation of the automobile in which 
intestate mas riding when fatally injured, is, upon his own statement, 
guilty of negligence, which, as a matter of law, if not insulating any 
negligence of defendants, under principle enunciated in Smith v. Sink,  
211 N .  C., 725, 192 S. E., 108; Powers I'. Sternberg, 213 N .  C., 41, 195 
S. E., 88;  Rutner I > .  Spetrse, 217 N .  C., 82, 6 S. E. (2d),  808; Chinnis 
7). R. R., 219 N. C., 528, 14 S. E. (2d) ,  500; R e ~ w s  (,. Sfaluy, 220 N .  C., 
573, 18 S. E .  ( 2 4 ,  239; Peoples I ? .  Fulk, 220 S. C., 635, 18 S. E. (2d) ,  
147;  and Jefries 1 ' .  P o ~ i d l ,  ante, 415, a t  least proximately contributed 
to the injury and death of intestate, Weston 1 % .  R. B., 194 K. C., 210, 
139 S. I?., 237; Lee 2,. R. R., 212 N. C'., 340, 193 3. E., 395; Beck v. 
Books, 218 N .  C., 105, 10 S. E. (%I), 608; Sibbit P .  Transit C'o., 220 
S. C., 702, 18 S. E. (2d),  203, and that the negligence of the driver is 
imputable to intestate who was directing the operator of the automobile. 

I t  is p r o ~ i d e d  by statute in this Stale that  "The driver of a motor 
veliicle when trareling upon a down grade on any highway shall not 
co:aat with the gears of such vehicle in neutral." Public Laws 1937, 
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ch. 407, sec. 127. The violation of such statute is negligence per se, and, 
if injury to the violator proximately result therefrom, it would bar his 
right to recover therefor. 

Furthermore, it  is a general rule of law, even in the absence of statu- 
tory requirement, that  the operator of a motor vehicle must exercise 
ordinary care, that is, that degree of care which an ordinarily prudent 
person would exercise under similar circumstances. I n  the exercise of 
such duty it is incumbent upon the operator of a motor vehicle to keep 
a reasonablv careful lookout and t o - k e e ~  same under such control a t  
night as to  be able to stop within the range of his lights. W e s f o n  T. 
R. R., supra;  Lee .c.. R. R., s u p m ;  Beck  v. Hooks ,  supra;  Sibbit v. 
Trans i t  Co., supra. 

I n  W e s t o n  v. R. R., supra,  speaking to a factual situation somewhat 
similar to that here, this Court said:  '(The general rule under such cir- 
cumstances is thus stated in Huddy on Automobiles, 7 Ed., 1924, sec. 
296. 'It  was negligence for the driver of the automobile to propel it in 
a dark place in which he had to rely on the lights of his machine a t  a 
rate faster than enabled him to stop or avoid any obstruction within the 
radius of his light, or within the distance to which his lights would 
disclose the existence of obstructions . . . I f  the lights on the automobile 
would disclose obstructions only ten yards away i t  was the duty of the 
drirer  to so regulate the speed of his machine that he could a t  all times 
avoid obstructions within that  distance. I f  the lights on the machine 
would disclose objects further ax7ay than ten yards, and the driver failed 
to see the object in time, then he would be conclusively presumed to be 
guilty of negligence, because it was his duty to see what could have been 
seen' " This principle has been brought forward and applied in Lee v. 
R. R., s u p m ;  Beck v. Hooks ,  s u p m ;  and Sibbif I ) .  Trans i t  Co., supra,  
and held applicable to factual situation in Clarke v. hlar i in ,  217 N .  C., 
440, 8 S. E .  (2d), 230. 

And in Beck 2.. I f o o k s ,  s lrpm,  the rule is stated in this way:  
"It is not enough that the drirer  of plaintiff's automobile be able to 

begin to stop within the range of his lights, or that  he exercise due dili- 
gence after seeing defendants' truck on the highway. H e  should hare  
so driven that he could and would discorer it, perform the manual acts 
necessary to stop, and bring the autonlobile to a complete stop within the 
range of his lights. When blinded by the lights of the oncoming car so 
that he could not see the required distance ahead, it was the duty of the 
drirer  within such distance from the point of blinding to bring his auto- 
mobile to such control that he could stop immediately, and if he could 
not then see, he should hare  stopped. I n  failing to so drive he mas 
guilty of negligence which patently caused or contributed to the collision 
with defendant's truck, resulting in injury to plaintiff," the owner and 
passenger. 
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Applying this principle to the evidence in case in hand, it affirmatively 
appears: ( 1 )  That  the driver of the automobile, by pushing the clutch 
in, had thrown the car out of gear, and was permitting i t  to coast down 
hill. This was negligence per se. (2 )  That  the d:.iver was blinded by 
the glare of the street light. I f  as he says he was blinded as he "was 
going towards the street light," it occurred more than 49.3 feet before 
he reached the sidetracks-that being the distance from the light to the 
sidetracks; and it occurred more than one hundred feet from the ditch 
bank. Yet he continued to drive blindly, and made no effort to slacken 
the speed a t  which he was traveling, or to stop as the circumstances 
required. Such conduct is negligence. Moreover, paraphrasing in par t  
the words of Stacy, C. J., in  P o w e r s  v. S te rnberg ,  supra ,  there are a few 
physical facts liere which speak louder than words. The force with 
which the automobile ran  into the dir t  embankment, "with its attendant 
dr>structioa and death, establishes the nfyjigence of the driver of the car 
as the proximate cause," or at least a proximate cause, of the in jury  and 
dcath of intestate. 

Also, the principle prevails in this State that  negligence on the part  
of' the driver of an  automobile mill not, as a rule, be imputed to another 
owupant or passenger unless such occupant is the owner of it, or has 
some control orer  the driver. Runt v. R. R., 170 X. C., 442, 87 S. E., 
210, and numerous other cases. 

This principle recognizes that  where it appears that the passenger has 
or exercises control over the driver, negligence of thc driver is imputable 
to the passenger. See W i l l i u m s  v. Blue, 1.73 N. C., 452, 92 S. E., 270, 
where the Court said:  "Ownership of an  automobile is not essential to 
charge one with responsibility for its operation . . . One in charge of 
operation of a motor vehicle, although he is neither the owner nor the 
person actually operating it, is nevertheless liable for injury sustained 
by third persons by reason of its negligent operation, as the person 
aetually operating the vehicle will be deemed his servant irrespective 
of whether he employed him or not. 28 Cyc., p. 40." 

Applying this principle to the present case the undisputed testimony 
of' the dr i rcr  is susceptible of only one meaning, and that  is, on the t r ip  
in question the intestate of plaintiff was in charge, and directing the 
operation of the automobile. Under such circumstances the negligence 
of' the dr i rer  is imputed to him. 

I t  is sufficient to defeat recovery if ihe negligence of the driver, im- 
puted to intestate of plaintiff, was a proximate cause of the injury and 
dra th  of the intestate. I t  nec.d not be the sole prorimate cause. 

Consideration of other exceptions fails to reveal cause for disturbing 
tlie rulings of tr ial  court. 

The judgment below is 
,lffirmed. 
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AIRS. KATE BRTAS DUFFY, WIDOTV, A N D  FRASCIS STRINGER DUFFY 
AKD WIFE. SHIRLEY AVERY DUFFY, ASD FRASCIS STRINGER 
DL'FFY BY KATE BRYAS DUFFY, HIS NEST FRIEXD, v. HESRY BRPAN 
DUFFY AND WIFE, H E L E S  JOHNSOS DUFFY, THE UKBORS CHILD OR 

CHILDREX OF FRAXCIS STRINGER DUFFY, THE FUTKRE WIFE OR WIVES 
OF FRASCIS STRIKGER DUFFY, AND JOHN BRPAN LOXDON, 
TRC~TEE. 

(Filed 24 June, 1942.) 

1. Executors and Administrators § 24: Trusts g 11-Trust mar not be 
modified by consent of beneficiaries in esse to the detriment of con- 
tingent beneficiaries not in esse. 

Hn~bai id  and wife executed a trust agreement which provided that  a s  
f a r  a s  the income would allow certain benefits be paid monthly to their 
son, and if he should marry, to his wife and to each child born to the 
marriage, with further provision that  upon his death, his widow, if she 
shonld survive him, should receive the amount theretofore paid to them 
both, unless there were also surviving children, in which event she should 
get one-half and the children one-half, with further provision that if he 
left only children him s~irviving, the trust should be dissolved and the 
children receive all the property. The male trustor died leaving a will 
referring to the truqt agreement and directing that i t  should be put into 
effect upon the death of his wife The f o x e  trustor, their son and their 
son's wife instituted this action against the triistees and the guardian 
ad lrtenb for any unborn children of the son and for his future wife or 
wives, seeking to annul the trust agreement and the portion of the trus- 
tor's will relating thereto, and to substitute therefor a judgment of the 
court which was consented to by all the parties escept the guardian 
ad litcm, which judgment set np a truqt with like provisions escept that 
i t  provided no payment to the son's mife during his life and in the event 
of his prior death stipulated that she should receive only one-half the 
amount provided for in the trust agreement, and failed to make rnlx pro- 
xision for payment for the benefit of the <on's children during the son's 
lifetime. Held:  Since the provisions of the judgment are in certain 
respects definitely less farorable to the unborn children and the mife, or 
future n i f e  or  widow of the principal beneficiary, the signing of the judg- 
ment is error, and the mere fact that  the present wife of the son is a 
party to the action and acquiesced in the settlement cannot affect the 
rights of any future wife or nidow of the said son. 

2. Executors and Administrators § 21- 
The fa mil^ settlement doctrine is not applicable to an  active trust in 

~yhich special duties are imposed upon the trustee, including the disburse- 
ments of the income for an  indefinite time to indefinite beneficiaries upon 
indefinite contingencies. 

3. Trusts 5 11- 
While equity has the power to modify a trust to preserve i t  from de- 

struction, i t  does not have the power to destroy the trust or defeat the 
purpose of the donor or trustor. 
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APPEAL by the defendant guardian ad lifem of the unborn children 
and of the future wives of Francis Stringer Duffy, <Jr., from Burney, J., 
a t  April Term, 1942, of CRAVEN. 

This is an  action for a declaratory judgment nullifying a deed of trust 
executed 12 July,  1932, by the late Francis Stringer Duffy and his wife 
(one of the plaintiffs), Kate  Bryan Dilffy, to Henry  Bryan Duffy and 
John  Bryan London, and a portion of the v-ill of the late Francis 
Stringer Duffy. Contemporaneous with the execution of the deed of 
trust the grantors therein executed separate individual wills, which said 
wills referred to and made said deed of trust a part  thereof. 

Francis Stringer Duffy is dead and his said will is duly registered, 
and no caveat is filed thereto. The deed of trust has not been recorded 
or delivered. I t  is the purpose of this action to nullify this deed of 
trust and the will of Francis Stringer Duffy in so f a r  as it makes the 
said deed of trust a par t  thereof. 

The principle purpose of the deed of trust is to preserve in the hands 
of the grantees, Henry  Bryan Duffy and John Bryan London, as trustees, 
for  the use and benefit of one of the two children of the grantors, namely, 
Francis Stringer Duffy, Jr., practically one-half of their joint estates, 
after the expiration of life estates thertlin provided, to be administered 
as in said deed of trust provided. The deed of trust provides, infer n l in ,  
tha t  "During the period of this trust, heginning within ten days after 
the filing of this deed and trust agreement, Francis E.  Duffy, Jr . ,  is to be 
allowed the sum of $100.00 per month, but that  ncd more than $25.00 
of the said amount can be paid to him in any onc \reek and that  the 
said Francis S. Duffy, Jr . ,  shall not be permitted to borrow or have 
advanced from the said trust estate over and above the amounts herein 
provided. However, if our son Francis S. Duffy, J r . ,  should marry,  
then these Trustees are to pay an  additional amount, not to exceed $50.00 
a month, to the wife of Francis S. Duffy, J r . ,  in likc manner as paid to 
Francis S. Duffy, Jr . ,  prorided, however, that  if tl e estate is not able 
to  pay the entire amount, the full amount shall be paid first to Francis 
S. Duffy, Jr . ,  and then any remaining amounts that the estate is able to 
pay is to be paid over to his wife. I t  is conternplatel, however, that  the 
par t  of the estate belonging to Francis S. Duffy, J r . ,  under this truqt 
agreement shall be amply able to take care of him and his wife. Should 
there be born issue of any wedlock of Francis S. Dliffy, Jr., then these 
trustees are to add the minimum sum of $15.00 a month for each child. 
-411 these amounts are payable from the earnings of this trust estate and 
in the event the estate fails to earn the amounts set out herein, the 
Trustees are to pay over whatever it earns. 

"I t  is provided, however, that  there should be reserved from the trust 
estate a sufficient amount and set aside and placed on savings or in some 
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form of insurance or with some reliable trust company ( a t  intervals) 
sufficient to  provide the expense of educating the said children; and any 
such issue of any wedlock of Francis S. Duffy, J r . ,  shall be given the 
same consideration as the other grandchildren of the grantors herein 
and the trust estate shall continue for the spouse and issue of Francis S. 
Duffy, J r .  Upon the death of Francis S. Duffy, J r . ,  should he be 
survived by a widon, the trustees are to continue the benefits of this trust 
for the said widow of Francis S. Duffy, J r . ,  for her life and she shall 
receive the same amounts from said trust as received by Francis S. 
Duffy, J r . ,  under this trust agreement during her life. And if there are 
issue of any wedlock of Francis S. Duffy, J r . ,  the benefits of this trust 
are to go to the said widow and the children of Francis S. Duffy, Jr . ,  as 
heretofore set out in this instrument; provided, that if Francis S. Duffy, 
J r . ,  die without leaving issue from his marriage, then a t  the death of 
the said widow, the trust estate automatically dissolves, and the property 
of the said trust estate goes to Henry  Bryan Duffy and his heirs in 
fee simple. 

('In the event of there being issue of the wedlock of Francis S. Duffy, 
J r . ,  upon the death of the widow of the said Francis S. Duffy, J r . ,  then 
this trust estate will be automatically tlissolred and the property of the 
said trust estate will go, share and share alike, to the heirs of Francis S. 
Duffy, J r . ,  being the issue of his wedlock." 

The will of the late Francis Stringer Duffy provides, inter a l i u ,  that  
"My beloved wife, Kate Bryan Duffy, contemporaneous with the making 
of this last will and testament, has made a last will and testament for 
herself, and we have as co-grantors also executed a trust agreement con- 
temporaneously with the said wills, which said deed and trust agreement 
is deposited in the office of Abernethy 6: Abernethy, Attorneys at law, 
New Bern, North Carolina, and it is my will and desire and also the 
desire of my wife that  this deed and trust agreement ?hall not be put in 
force and effect and recorded until after the death of Kate Bryan Duffy 
and myself. But  if my belored wife, Kate  Bryan Duffy, has died prior 
to the probate of my  will, it  is my wish and I hereby direct my executors 
to have the said deed and trust agreement filed and the same become 
operative immediately and the said deed and trust agreement contains 
specific instructions to my executors herein named not inconsistent with 
this last wilI and testament. 

('However, i t  is provided that if my beloved wife, Kate Bryan Duffy, 
survives me and the care and management of the affairs of my youngest 
son, Francis S. Duffy, Jr . ,  shall become too burdensome for her, then 
she shall have the right to direct ,Ibernethy & Abernethy, Attorneys at 
Law, S e w  Bern, Korth Carolina, to record the said deed and trust agree- 
ment, which shall immediately go into full force and effect and my 
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executors herein named, who are also grantees under that  instrument, 
shall immediately assume possession of the property conveyed and under- 
take the duties therein imposed, it being the purpose of my will that  so 
long as my beloved wife, Kate  Bryan Duffy, wish, she shall be in control 
and possession of my personal property and real estate." 

The cause came on for hearing befor,. Burney, J. John W. Beaman 
was appointed guardian ad litern of any unborn vllild or children of 
Francis Stringer Duffy, Jr . ,  and of any future wife or wires of Francis 
Stringer Duffy, J r .  A11 parties thereto waired trial by jury and agreed 
that  the court might find the facts, reach conclusions of law and enter 
judgment in  accord therewith. Kone of the defendants, except the 
guardian ad l i tern  of the unborn children and future wives of Francis 
Stringer Duffy, J r . ,  filed answer. 

I t  is alleged in the complaint and not denied by the defendants, except 
the guardian ad litem, that  all the parties in interclst had entered into 
an  agreement which they desired and sought the aid of the court to 
eflectuate; that  said agreement provided that  the deed of trust executed 
by the late Francis Stringer Iluffy and his wife, Kate  Bryan Duffy, of 
the first part, to Henry  Bryali Duffy altd John  Bryan London, as trus- 
ter.~ for Francis Stringer Duffy, Jr . ,  of the iecond part, dated 1 2  July,  
1932, be annulled, by the conqent of all concerned, aid that the Superior 
Court drcree the trust agrremmt void and of no effcct; and that  practi- 
cally one-half of the property, real ant1 personal, of the late Francis 
Stringer Duffy a i d  of his wife, Kate  Bryan Duffy, after the life estate 
of the said Kate  Bryan Duffy  therein reserled, sl13uld be held in fee 
simple by Henry  Bryan Duffy; and that practically one-half of said 
property, after the life estate of Kate  Bryan Duffy therein preserved, 
should be held by IIenry Bryan DuffS in trust for Francis Stringer 
Duffy, J r . ,  and that the said trnstecl "shall pay and distribute the net 
proceeds of such income (from the property so conveyed in trust) in 
monthly installments as nearly as practical, as follo~vs: subjfct to the 
proviso hereinafter contained, the ~ rho le  thereof to Francis Stringer 
Duffy, J r . ,  during the lifetime of said Francis Stringer Duffy, J r . ,  and 
thrn  to the nearest kin of said Francis Stringer DufTy, J r . ;  provided, if 
said Francis Stringer Duffy, J r . ,  die without i s u e  him survivi~ig, lea\-  
ing a widow, then caid trurtee shall pay one-half of the vhole of said 
net income to the nearest kin of said Francis Strinyer Dnffy. J r . ,  and 
tht. other one-half thereof, to said vidow for the t,-.rm of her natural 
life, and upon her death the same shall be paid to the nearest kin of said 
Francis Stringer Duffy, J r .  This settlement upon <,aid  rido ow is made 
in consideration of her marriage to Francis Stringel Duffy, Jr . ,  and in 
consideration of such marriage only." 

John  W. Beaman, guardian nrl lifern of the unborn children and 
fulure wives of Francis Stringer Duffy. J r . .  answering the allegations 



N. C.] S P R I N G  TERM, 1942. 525 

of the complaint relative to an agreement among the parties i n  interest, 
avers: "these defendants enter a plea of general denial, And in connec- 
tion with plaintiffs' allegations therein contained, these defendants say 
and allege that the agreement offered by plaintiffs does not abide with 
the true intent and purposes of the trustors and devisors as set out and 
described in the Trust Agreement and wills set out in the complaint, for 
that  the trust property, or income therefrom, is diverted to other persons 
and purposes to the exclusion of these answering defendants and thus 
defeats the manifest intent of the said trustors. That  these defendants 
are not benefited by the agreement submitted by the plaintiffs as there 
is no consideration offered or presented to them for the relinquishment 
of their rights under the said deed of trust agreement." 

The court entered judgment in which i t  found that all parties were 
properly served with summons and that  only the guardian ad litem has 
filed answer, that all parties are properly before the court, either in 
person, by next friend or guardian ad litem, and that  the court has 
jurisdiction of the subject matter, and that  it is agreed by all parties that  
the court may find the facts and render judgment; i t  is further found 
"that the interest of all concerned will be materially promoted by an- 
nulling the trust agreement executed by and between Francis Stringer 
Duffy and wife, Kate Bryan Duffy, of the first part, and Henry Bryan 
Duffy and John Bryan London of the second part, dated Ju ly  12, 1932. 

"Second: That  Francis Stringer Duffy, Sr., died August 5, 1935; 
that  his widow, Kate  Bryan Duffy, and their two children, EIenry Bryan 
Duffy and Francis Stringer Duffy, J r . ,  and their respective wives, and 
Henry Bryan Duffy and John Bryan London, as trustees, and Kate 
Bryan Duffy as next friend of said Francis Stringer Duffy, J r . ,  being 
all persons now in being who have an  interest in the property herein 
involved, hare  agreed upon a division and settlement of said property 
. . ."; and adjudged that  the trust agreement of 12 July,  1932, be 
annulled, and "decreed ooid and of no effect"; and that  Henry  Bryan 
Duffy, subject to certain charges specified, shall have and hold in fee 
simple one-half of the estate, real and personal, of his parents, 
the late Francis Stringer Duffy and Kate  Bryan Duffy;  and that  subject 
to  certain charges therein mentioned, practically one-half of the said 
estate of the said late Francis Stringer Duffy and Kate Bryan Duffy, 
shall "vest in said Henry  Bryan Duffy, to have and to hold the same to 
him and his successors in trust for the uses and purposes and with the 
power, authority and discretion hereinafter set forth, that  is to say;  said 
trustee shall receive, hold and manage said prop'erties, receive all rents, 
profits, and income of every nature due the trust estate, convert, mort- 
gage, sell, assign, alter, re-invest and otherwise deal with said properties 
and additions thereto as he in his discretion shall deem to be for the 
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best interest of said Francis Stringer Iluffy, Jr . ,  and other beneficiaries 
hereinafter named, and out of the income received therefrom said trustee 
shall pay all taxes accruing on said properties, keep the buildings thereon 
insured against loss by fire, pay the costs of repairs and upkeep and all 
expenses of administration of such trust, including reasonable compen- 
sation paid by said trustee to such person as he may employ to collect 
rents from tenants of said properties and in addition thereto five per 
centum of the gross income of said trust estate to be retained by him as 
compensation for his services as trustet., and then he shall pay and dis- 
tribute the net proceeds of such income in monthly installments as 
nearly as practicable, as follows: subject to the proviso hereinafter con- 
tained, the whole thereof to Francis Stringer Duffy, J r . ,  during the 
lifetime of said Francis Stringer Duffy, Jr . ,  and then to the nearest kin 
of said Francis Stringer Duffy, J r . ;  provided, if said Francis Stringer 
Duffy, J r . ,  die without issue him surviving, leaving a widow, then said 
trustee shall pay one-half of the whole of said net income to the nearest 
kin of said Francis Stringer Duffy, Jr . ,  and the o;her one-half thereof 
to said widow for the term of her natural life, and upon her death the 
same shall be paid to the nearest kin of said Francis Stringer Duffy, J r .  
This settlement upon said widow is made in consideration of her mar- 
riage to Francis Stringer Duffy, J r . ,  and in consid:ration of such mar- 
riage only." 

From the judgment entered John  W. Beaman, gilardian ad l i t e m  for 
the unborn child or children of Francis Stringer Diiffy, Jr . ,  and for the 
future wife or wives of Francis Stringer Duffy, Jr., appealed to the 
Supreme Court, assigning as error "the judgment signed by the court." 

R. A. S u n n  for p la in f i f f s ,  appellees.  
L. I'. G r a n f h a m  a n d  W .  B. R. G u i o n  for  d e f e n d n n f s  11. R. D u f y  a n d  

w i f e ,  and J .  B. L o n d o n ,  t ru s f ( l e s ,  appellees.  
J o h n  W .  Beamctn ,  guard ian  ad l i f e m ,  appe l lan t ,  iz propr ia  persona. 

SCHENCK, J. We are constrained to hold that  t ie judgment entered 
by the Superior Court is in error, for the reason that the provisions 
made for the future wife or wives of Francis Stringtlr Duffy, Jr . ,  as well 
as the provisions made for the unborn child or children of the said 
Francis Stringer Duffy, Jr . ,  by the deed of trust and the will of the late 
Francis Stringer Duff-y, are more liberal than the provisions made for 
the said wife or wives or for the said child or children in the trust agree- 
ment alleged to have been entered into by the interested parties in being 
arid in said judgment. 

The deed of trust, made a part  of the will of the late Francis Stringer 
Duffy, sought to be annulled, in so f a r  as it makes provisions for any 
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wife or widow of Francis Stringer Duffy, J r . ,  is practically to the effect 
that $50.00 per month from income of the property in the trust created 
thereby is to he paid to any wife he may have; and in the event any wife 
of the said Francis Stringer Duffy, Jr . ,  shall survive him, and there be 
no surviving children, she shall receive the total benefits of the trust 
that he would hare  received had he lived (at  Ieast $100.00 per month) ; 
and if she survives him and there be likewise surviving children then she 
is to receive one-half of the benefits and such surviving children are to 
receive one-half thereof; whereas the alleged agreement and the judg- 
ment in so far  as they relate to provisions for any wife or widow of 
Francis Stringer Duffy, Jr . ,  are practically to the effect that  the whole 
of the incomc from the property in the trust created is to be paid to 
Francis Stringer Duffy, Jr . ,  during his life to the exclusion of any wife; 
and if the said Francis Stringer Duffy, J r . ,  should die, leaving a widow 
and no issue, such widow would receive only one-half of the income from 
said property during her life, instead of the whole thereof. The pro- 
visions of the judgment for any wife or widow of Francis Stringer 
Duffy, J r . ,  are definitely less liberal than such provisions in the deed of 
trust, and cannot be construed to be for the best interest of such wife 
or widow. 

Likewise the deed of trust sought to be annulled in so far  as it makes 
prorisions for any unborn child or children of Francis Stringer Duffp, 
J r . ,  is practically to the effect that $15.00 per month is to be paid to 
each child that  may be born, from the income of the property in the trust 
created, and in addition thereto a sufficient amount is to be set aside 
from said income to educate such child; and in the event of the death of 
Francis Stringer Duffy, Jr . ,  leaving a widow and children, such children 
are to receive one-half of the income; and in the event of the death of 
Francis Stringer Duffy, J r . ,  without leaving a widow but learing chil- 
dren, the trust is to be dissolved and such children are to receive all the 
property therein; whereas the only provision made in the judgment for 
such unborn children is that upon the death of Francis Stringer Duffy, 
Jr., without learing a widow, the property in the trust is to go to the 
nearest of kin, who would, of course, be his children, if any surviring. 
The provisions of the judgment for any unborn child or children of 
Francis Stringer Duffy, J r . ,  are different and in some respects less 
liberal than such provisions in the deed of trust, and cannot, upon the 
whole, be construed for the best interest of such child or children. 

The mere fact that the present wife of Francis Stringer Duffy, J r . ,  
Shirley 11rery Duffy, is a party plaintiff to this action and has acqui- 
esced in the settlement agreement alleged in the complaint and in the 
judgment entered below, cannot effect the rights of any future wife or 
widow of the said Francis Stringer Duffy, Jr . ,  represented along with 
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others by the guardian ad Zifem, in the property in the trust created by 
the deed of trust sought to be annulled. 

The family settlement doctrine is not applicable in this action, since 
the trust which is sought to be annulled is an  ac t iw one wherein special 
duties are imposed upon the trustee, including the disbursements of the 
income from the trust estate for an indefinite time, to indefinite recip- 
ients and upon indefinite contingencies. Dral c. Trust  Po.,  218 N. C., 
483, 11 S. E. (2d) ,  464, and cases there cited. 

To uphold the judgment of the Superior Court annulling the deed of 
trust as incorporated in  the will of the late Francis Stringer Duffy 
would be to deny to the grantors therein the right to freely dispose of 
their property according to their wishw. While ordinarily a court of 
equity has the power to do what is necessary to b~. done to preserve a 
trust from destruction, and in the exercise of that  power may, under 
certain unusual circumstances, modify the terms of the trurt  to that  end, 
such court has not the power to defeat and destroy the trust. C u f f e r  
I > .  T r w f  C'o., 213 5. C., 686, 197 S. E., 542. This power to modify the 
terms of the trust when necessary to preserve i t  should not be exercised 
to destroy the trust or defeat the purpose of the doncr or grantor thereof. 
Penick c. IlanX,, 218 Pu'. C., 686, 12 S. E. (2d),  253. 

The  judgment of the Superior Court is 
Reversed. 

TVACIIOT'IA R,ISK AS11 TRT'ST CO.\II'A\ST, EXECLTOR OF TIIE WIIL OF 

('AIU, W. HARRIS. I~ECEASEII :  A N I J  WACHOT'IA BAhX A N D  TRUST 
('OMI'AST, T R ~ S T E E ,  V. A J. JIASWELI~, CO~IWSISIOXER OF REVESUE OF 

T I I E  ST.411E O F  NORTI1 CAROI.IKA. 

( Filed 24 June. 1042. ) 

1. Taxation 5 1% 
An inheritance tas  is a tax upon the  transmission of property from tlie 

(lead to the living hy legacy, devise, or intestate succession, and tlie tas  
is not laid npon the property itwlf hilt upon the ~ i g h t  to acqnire it by 
clescent or te<tnment:lry gift. 

2. Taxation # -\l'hen policy is issurd to beneficiary who retains all 
rights and liabilitie* thereunder, proceeds of polic), upon death of 
insured, are not subject to inheritance taxes. 

Whcrt~ an inkurnncr policy is isqned to the wife 111)on the life of 11cr 
husband, and tlrr hn\band assumrs 110 contract~~al rclat1011 in respect 
thereto, but the wife has the <ole right to horrw :igainit the policj, 
change the beneficiary. and ha% the right to the l~roceed\ of the policy 
rested in her or her rstate. h e l d :  Upon the death of the husband the 
State is not ent~tlecl to collect an inheritance tax nlwu the procceds of 
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the policy even though the husband dnriiig his lifetime voluntarily paid all 
premiums, since the statute, Art. I, sec. 11, ch. 127, Public Laws 1937, 
contemplates a s  the basis for the tax a shifting of economic benefit from 
the dead to the living, and the husband had no legal interest in, or owuer- 
ship of, or power of appointment under the policy, and therefore no inter- 
est which terminated a t  his death, and there was no "transfer" a s  defined 
in sec. 1 of the Act upon which the tax could operate. 

Where the wife procures a policy of insurance upon the life of her 
husband, the policy being issued on her application and all rights and 
liabilities thereunder being retained by her, upon the husband's death the 
proceeds of the policy are not subject to a tax under the provisions of 
see. 11, ch. 127, Public Laws 1937, as a gift i ~ i t e r  cicos to take effect a t  
or after death, even though the husband during his life voluntarily paid 
all premiums, since he did not procure the issuance of the policy and each 
payment of premium constituted a completed gift. 

Same- 
Sec. 11, ch. 127, Public Laws 1937, cannot be construed to impose a 

separate and independent excise tax upon the receipt of the proceeds of 
life insurance policies when such policies a re  issued to the beneficiary who 
retains all rights and liabilities thereunder, in addition to imposing run 
inheritance tax on the proceeds of policies when they are issued to the 
insured or insured retains the right to change the beneficiary or some 
other incidents of ownership, since this section must be construed as  a 
part of the whole act, and when so constrned, no such intent appears from 
its language. 

Same: Taxation § l- 
Sec. 11, ch. 127, Public Laws 1937, cannot be construed as  imposing an 

escise t a s  upon the receipt of proceeds of life insurance policies issued to 
the beneficiary who retains all rights and liabilities thereunder, in addition 
to imposing an inheritance t a s  on the proceeds of policies issued to the 
insured or in which he retains some incidents of ownership, since such 
excise tax wonld have to be computed in accordance with graduated scale 
on the basis of the amount of insurance together with the value of the 
estate or the legacy or the distributive share, and thus would produce 
inequality in the levying of such excise tax in contravention of Art. V, 
see. 3, of the State Constitution. 

DEYIN, J., not sitting. 

APPEAL by  plaintiff f rom Armstrong,  J., a t  J a n u a r y  Term,  1942, of 
FORSYTH. Reversed. 

Civil action to  recover taxes paid under  protest. 
F r o m  1934 un t i l  his death i n  1937 C a r l  W. H a r r i s  was a resident of 

Forsy th  County, N. C. I n  1934 and 1935, certain policies of life insur- 
ance, aggregating $201,000 i n  face value, on his life, were issued to his 
wife, N r s .  Annie  Meador Har r i s .  Mrs. H a r r i s  signed the applications 
f o r  and procured the  issuance of the  policies. Mr .  H a r r i s  consented to 
take the physical examination, answer questions in respect thereto and 
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TRUST Co. v. MAXWELL, COMR. 
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signed the other papers required of the person insured in the procure- 
ment of the insurance. The policies were payable to Mrs. Harr is  and 
Mr. Harr is  assumed no contractual relation in respect thereto. By 
reason of the provisions of the policies and of the riders attached to them 
at issuance, all property rights, benefits and advantages, such as the right 
to change the beneficiary, the right to borrow against the policy, the 
right to surrender the policy for its cash value, and the right to the pro- 
ceeds if the beneficiary predeceased the insured were veited in Mrs. 
Harr is  or her estate, instead of Mr. Harris .  While he was not under 
obligation so to do Mr. Harris ,  either directly or indirectly, paid all 
premiums due upon the policies. 

On 3 December, 1937, Mrs. Harr is  created a trust whereby the pro- 
ceeds of the policies were made payable to the plaintiff trustee. On or 
about 18 December, 1937, Mr. Harr is  died leaving his wife, Mrs. Annie 
Meador Harris, as principal beneficiary of his estate. 

Under the asserted authority of Article I, ch. 127, Public Laws 1937, 
and particularly section 11 thereof, the defendant computed death taxes 
due the State of Xorth Carolina by adding the a m o m t  of the insurancr 
proceeds received by Mrs. Harris ,  less the statutory exemption of $20,000, 
to the value of the net estate of her husband distributable to Mrs. IIarris, 
and by measuring the taxes by the base thus ascertained. The plaintiff, 
as executor, demanded of the trustee the sum assesssd to be remitted to 
the defendant. The trustee paid the same under protest and the plain- 
tiff, as executor, in turn paid same to the defendant under protest. I n  
substance these are the facts alleged in the complaint. 

Thereafter, in due time, plaintiffs brought this action to recover the 
taxes with interest. The defendant demurred to the complaint on the 
grounds that  i t  does not state a cause of action. The demurrer was sus- 
tained and plaintiffs excepted and appealed. 

V a u g h n  & Blacku,ell  and R a f c l i f ,  H u d s o n  CE F~grrell for plainf i f f s ,  
appellants.  

At torney-General  M c M u l l a n  and AIssistant dttor7,eys-General B r u l o n  
and  Adams for de fendan t ,  appellee. 

BARKHILL, J. I s  the tax assessed against the proceeds of the life 
insurance policies procured by Mrs. Harr is  upon the life of her husband 
an inheritance or succession tax or is it  an excise tax imposed upon the 
proceeds of life insurance independent of the Inheritance Tax Law? 
I s  i t  a valid tax either as a succession tax or as an independent excise 
t a x ?  These are the questions presented on this apped.  

The plaintiffs take the position that the tax was armssed and collected 
as an inheritance or a succession tax under Article I, ch. 127, Public 
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Laws 1937, and that  as such it is invalid and uncollectible. I n  this 
view we concur. 

An  inheritance tax is laid on the transfer or passing of estates or 
property by legacy, devise or intestate succession; i t  is not a tax on the 
property itself, but on the right to acquire it by descent or testamentary 
gift. Magoun v. Bank,  170 U. S., 283, 42 L. Ed., 1037; Ninot  v. Win-  
throp, 162 Mass., 113, 26 L. R. A,, 259; S. v. Alston, 94 Tenn., 674, 
28 L. R. A, 178; Hagood 17. Doughton, 195 N. C., 811, 143 S. E., 841. 

id dams, J., discussing the subject in the Hagood case, supra, says : 
'"Succession duty is a tax placed 011 the gratuitous acquisition of 

property which passes on the death of any person, by means of a transfer 
(called either a disposition or a devolution) from one person (called the 
predecessor) to another person (called the successor). Property charge- 
able with the tax  is called a succession.' Hanson's Death Duties, 40 
. . . the tax is a burden imposed by government upon gifts, legacies, 
inheritances, and successions, whether of real or personal property 
passing to certain persons by will, by intestate law, or by any deed or 
instrument made inter vivos, intended to take effect a t  or after the death 
of the grantor. The tax is not imposed upon the property in the ordi- 
nary  sense of the term but upon the right to dispose of it or to receive 
it-upon its transmission by will or descent. United States v. Perkins, 
163 U. S., 625, 41 L. Ed., 287." 

Taxes of this nature rest in their essence upon the principle that death 
is the generating source from which the particular taxing power takes 
its being, and that it is the power to transmit, or the transmission from 
the dead to the living, on which such taxes are more immediately rested. 
R n o u ~ l f o n  v. Moore, 178 U.  S., 41, 44 L. Ed., 969; Hngood a. Doughton, 
supra. I t  is well settled that an inheritance tax is an  excise tax upon 
the privilege of receiving property from a decedent by reason of his 
death. Marf in  v. Storrs, 277 Ky., 199; Werthan v. McCabe, 164 Tenn., 
61, 51 S. E. (2d),  840. 

The pertinent statute, Article I, ch. 127, Public Laws 1937, imposes 
a tax upon the transfer of property; ( a )  by will or intestacy; (b )  by 
inter vivos transfer in contemplation of or intended to take effect in 
possession or enjoyment a t  or after death;  (c)  by a contingency operat- 
ing at death, and ( d )  by power of appointment. Section 1. I t  is ex- 
pressly provided that  a failure to exercise a power of appointment shall 
constitute a transfer within the meaning of the act. Section 5. Then 
to make assurance doubly sure it is provided in section 11 that  the 
proceeds of all life insurance policies payable a t  or after the death of 
the insured and whether payable to the estate of the insured or to a 
beneficiary or beneficiaries named in the policy shall be taxable a t  the 
rates provided for in this article, subject to the exemptions in section 2. 
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Provision is then made to allow the beneficiary credit for such premiums 
as were paid by him. 

Clearly then under the express terms of the statute something must 
pass to the living from the dead. There must be some shifting of eco- 
nomic benefits from the dead to the living. This means, when applied 
to insurance policies, that  the person whose life was insured must hare  
some legal interest, some incident of ownership, which passed to the 
living, or some power of appointment (such as the power to change the 
beneficiary) which terminated a t  his drath. There must be a '(transfer" 
as defined in section 1, upon which the tax operate:. Thus it is written 
in the statute. 

When the property passes through a failure to exercise a power of 
appointment or other incident of control or disposition of the benefit, 
termination of the power of control at the time of the death inures to 
the benefit of him who owns the property subject to the poxer and thus 
brings about, a t  death, the completion of that  shifting of the economic 
benefits of property which is the real subject of the tax, just as effectively 
as would its exercise, which latter may be subjectlxd to a privilege tax. 
Chase S n f i o n a l  B a n k  v. C. S., 278 U. S., 327, 73 I;. Ed., 405. 

I t  is upon this theory that such taxes are upheld. But  here, Mrs. 
Harr is  was more than a beneficiary as that  term is used in insurance 
policies. Having an insurable intereit in her husband's life, she pro- 
cured the insurance. She was the contracting party and the beneficial 
owner of the policies. Harr is  possessed no power of control or appoint- 
ment or any incident of transferable ownership. H e  had no right to 
change the beneficiary, no right to secure a loan on the policies, no right 
of assignment, no right of surrender. H e  was under no duty to pay the 
premiums. I n  no sense mas he the contracting party. His  death 
effected no "transfer" as defined in the act. 

Thc  thing taxed is the privilege of transferring and it is essential that  
there shall be a transfer, within the meaning of the statute, from deced- 
m t  to the beneficiary by reason of death. There must be a transfer of 
something before there can be a tax upon its transfer and where the 
decedent had no interest in or control over the policy which could be 
transferred by his death its proceeds are not subject to our Inheritance 
Tax Law. See Chase S n t i o n a l  B a n k  7'. I- .  S., supra;  B i n g h a m  I > .  U .  S., 
296 U. S., 211, 80 L. Ed., 160 (1935) ; Industrial T r u s f  Co. 7+. 1'. S., 
296 U. S., 221, 80 L. Ed., 192 (1935) ; W a l k e r  v. 7'.  S., 83 F. (2d),  103 
(C. C. A. 8, 1936) ;  Helburn  v. Bnllard, 85 F.  (Yd), 613 (C. C. A. 6, 
1936) ; Grandin 1). IIeiner,  44 F .  (2d) ,  141 (C. C. A. 8, 1930) ; amended 
56 F. (2d) ,  1008 (C. C. A. 3, 1932) ;  cert. den. 286 U. S., 56 (1932) ;  
Cook v. Commissioner, 66 F .  (2d) ,  9!)5 (C. C. -1. 3, 1933) ; cert. den. 
291 U. S., 660; Pennsylz~ania Co. v. Commissioner, 79 F.  (2d),  295 
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(C. C. 8. 3, 1935) ;  cert. den. 296 U. S., 651; Chase Sat ional  Bank v. 
C. S., 28 Fed. Sup., 947; I n  R e  XcGruth 's  Estute, 191 Wash., 496, 71 
Pac.  (2d) ,  395; Werfhan v. XcC'abe, supra; Dept. of Recenue v.  Lan- 
ham's Executors, 278 Ky., 419, 128 S. W. (2d),  936; DeLeuil's Execu- 
tors v. Dept. of Revenue, 278 Ky., 424, 128 S. W. (2d) ,  938; Wyefh u. 
Crooks, 33 F. (2d),  1018 (D. C. Mo. 1928) ;  Robinson v. C. S., 1 2  F. 
Sup., 550. 

Nor  did Harris, by the issuance of the policies, adopt a substitute for 
a testamentary disposition of any part of his property. As he did not 
procure their issuance he has adopted no substitute method of transfer. 
Hence, there mas no inter vicos gift such as is contemplated by the 
statute. The payment of each premium constituted a completed gift. 
These the defendant does not seek to tax. 

I n  the absence of clear language to that  effect we will not assume that 
the Legislature intended to levy a succession or inheritance tax against 
property over which the deceased had no control and possessed no inci- 
dent of ownership. Such is not the intent and purpose of the act. The 
language is expressly contra. 

The payment was made pursuant to and in fulfillment of a contract, 
the consideration for which had been paid by or on behalf of hIrs. 
Harris .  Whether the receipt thereof or the death of the deceased is a 
taxable ereat  for that it brought about an accretion to the wealth of 
Mrs. Harr is  we need not now decide. Suffice it to  say that the tax was 
unauthorized by statute. I t s  levy is an attempt to compel plaintiff to 
pay a tax on property passing in some manner from the deceased to 
Mrs. Harris, when, in fact, no property passed by will or under our 
intestate laws or by the exercise or failure to exercise any power of 
appointment. Kor  did it pass by virtue of any contingency over which 
deceased had any control. 

But the Attorney-General contends that section 11 lays a tax on the 
receipt of insurance by the beneficiary and is not laid on any '(transfer" 
from the decedent; that  it  is not conditioned on any transfer or the 
retention by the deceased of any incidents of ownership. I t  is, he says, 
an  independent excise tax laid upon the receipt of the proceeds of life 
insurance policies; the receipt is a taxable event and nothing more is 
required. 

This section must be so construed in relation to other words and 
provisions of the statute as to carry out the intent of the Legislature. 
T o  proceed otherwise mould do violence to generally accepted rules of 
interpretation. S o  such intent appears from the language of the statute 
and this interpretation is not permissible. 

The proceeds of insurance policies payable to the estate have always 
been considered a part of the estate, taxable as such-and properly so. 
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W e  may not assume that  the Legislature i n t e n d d  to withdraw this 
substantial part  of many estates from the Inheritance Tax Law. I f  not, 
then to hold as contended by the Attorney-General would be to give 
swtion 11 a t ~ o f o l d  purpose and effect. I t  imposw an  inheritance tax 
upon the proceeds of policies payable to the estate a d  upon the proceeds 
of policies payable to beneficiaries wherein the insured retains the right 
to change the beneficiary or other power of appointment, the right to 
assign, the right to borrow, the right to surrender or other incident of 
ownership; and it is an independent excise tax when and if the person 
whose life is insured has 110 such incident of ownership and no power of 
appointment. This interpretation is not warranted by the language 
used. The section is a par t .  of the >\hole. It must be so construed. 
We, therefore, carinot concur in this vitw. 

Even so, the section cannot be upheld as an  independent excise tax 
on the right to receive the benefits of the policies As such it would 
offend against the uniformity provision of the Constitution. Article V, 
section 3, Constitution of h'orth Carolina. I t  is inreparably woven into 
the Act. The proceeds of the policies bwome a part of the estate for the 
purpose of taxation. The  taxes are to he paid in accord with the sched- 
ule and a t  the rates set forth in the Aci.  The proceeds are to be added 
to the other distributive share of the recipient in  he estate of the de- 
ceased. The executor or administrator is required to report the fnnd as 
a part of the estate and is made liable for the rayment of the sum 
assessed. I t  is thus that  the defendant has interpreted and applied its 
provisions. 

I t  follows that the rate of taxation depends not upon the an~oun t  of 
insurance but upon the amount of insurance plus the value of such other 
property as may be received from the estate. As the rate is graduated, 
one taxpayer is held to one rate while another pays at an entirely differ- 
ent and higher rate on the same amount of insurance. The tax  to  be 
paid is to be determined by the size of the estate or of the legacy or 
distributive share. This produces an inequality and lack of uniformity 
of taxation. Ten  C'o. c.  Douyhfon, 196 N .  C., 145, 144 S. E., 701; 
Anderson 2.. Ci fy  of d s h e c i l l ~ ,  194 R. C., 117, 138 S. E., 715; S. v. 
Williams, 158 N. C., 610, 73 S. E., 1000; IT'orfh I , .  I?. R., 89 N. C., 291. 

F o r  the reasons stated the judgment below is 
Reversed. 

DEVIN, J., not sitting. 
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CHARLIE FULK v. BROWER ADKIKS. 

(Filed 26 February, 1942.) 

APPEAL by defendant from J o h n s o n ,  Spec ia l  J u d g e ,  at  November 
Term, 1941, of SURRY. N O  error. 

F r a n k  F r e e m a n  a n d  R o b t .  A. F r e e m a n  for  p la in t i f f ,  appellee.  
D. L. H i a t t ,  Fo lger  & Folger ,  a n d  E. C .  B i v e n s  for  d e f e n d a n t ,  appel -  

l an t .  

PER CURIAM. This was action to recover damages for assault and 
battery. The plaintiff testified the defendant struck him on the head 
with a stick or board, and that the wound inflicted required the services 
of a physician. The jury found in faror  of the plaintiff and assessed 
his damages at $500. 

An  examination of the record leads to the conclusion that  the case 
was fairly tried, and that there was no prejudicial error in the ruling 
of the trial judge sufficient to warrant  setting aside the verdict and 
judgment. The result will be upheld. 

N o  error. 

WRESNIE C. ELMORE r. GENERAL AMUSEMENTS ET AL. 

(filed 4 March, 1942.) 

Appeal and Error § 38- 
When the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

APPEAL by defendants from J o h n s o n ,  Spec ia l  J u d g e ,  at  September- 
October Term, 1941, of HALIFAX. 

Proceeding under Workmen's Compensation Act to determine liability 
of defendants to plaintiff, employee. 

From order awarding compensation and fixing the amount, the defend- 
ants appealed to the Superior Court of Halifax County where the award 
of the Industrial Commission was approved and confirmed. From this 
judgment, the defendants appeal, assigning errors. 

L o n g  dc C r e w  a n d  M c M u l l a n  & M c M u l l a n  for p la in t i f f ,  appellee.  
H. B. Pos t e r  a n d  K i n g  d2 K i n g  for de f endan t s ,  appel lants .  
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PER CURIAM. One member of the Court, S c h e n t L ,  b., not sitting, and 
the remaining six being evenly dirided in  opinion whether the case 
should be affirmed or remanded for more specific findings of fact, the 
judgment of the Superior Court stands affirmed as * h e  disposition of this 
appeal without becoming a precedent, accordant w th  the usual practice 
in  such cases. O u t l a w  v. Ashevi l le ,  215 N .  C., 790; 1 S. E. (2d),  559. 

Affirmed. 

GEORGE W. SJIITII r .  JIcDOWELL FI-RSITURE COMPANY. A CORPORA- 
TION ; TT'ILI~IAJI E. STEVI<lES, TRLSIEE IS I<.INK~.UPTCY OF hIcDO\VELL 
FCRSITURE COJIPAKT; A N D  J. 11. L. MILLER A N D  FRED C. MORRIS, 
PARTKERS, TRADING AS 13UILL)ERS SUPPLY COJIPANY, a PARTNEK~ILIP. 

(Filrtl 4 March, 19.12.) 

Appeal and Error 5 3- 
When the Snpremc ('onrt is evenly diritled in opinion, one Justice not 

sitting, the jridgmcnt of tllc lower court will bc nffiimed without becoming 
a precedent. 

;\PPEAL by plaintiff and by defendant copartnership from Bone ,  J., 
at  December Special Term, 1941, of XCDOWELL. Affirmed. 

Civil action to recover damages for personal in,juries resulting from 
an  automobile-truck collision in which the defendant co~~ar tne r sh ip  
alleges a counterclaim against plaintii? and a c r o s  action against de- 
fendant McDowell Furniture Company for proper1 y damages sustained 
as a result of the said collision. (See S m i t h  v. Fwrni ture  Co., 220 
N. C.. 155.) 

The court, on motions made a t  the conclusion of the evidence, entered 
judgment of nonsuit both as against plaintiff and as against defendant 
copartnership on its counterclaim and cross action. Plaintiff and de- 
fendant copartnership excepted and appealed. 

G. F. W a s h b u r n  and P a d  J .  S for ! /  for plaint i f f ,  appellant.  
George A. S h u f o r d  for d e f e n d a n f  XcDozcel l  Fwrniture C o m p o n y ,  

appellee. 
Proc tor  & D a m e r o n  for defendants ,  J .  H.  L. X i l l e r  and  Fred C. 

.Morris, parfners ,  t rading a s  Bu i lders  S u p p l y  C o m p a n y ,  appellees and  
appellants.  

PER CURIAM. One member of the Court, Schencl;,  b., not sitting, and 
the remaining six being evenly divided in opinion, the judgment of the 
Superior Court is affirmed in accord with the usual practice in such 
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cases, and stands as the decision in this case without becoming a prece- 
dent. H o u w r d  I> .  Conch  Co., 216 N. C., 799, 4 S. E. (2d), 449; P a f o r d  
v. Cons t ruc t ion  Co. ,  218 N .  C., 782, 11 S. E. (2d) ,  548. 

Affirmed. 

C. CARLTOS CANT\'ON, ~ ~ M I ; ~ I S T R A T O R  O F  THE ESTATE O F  J O H S  CLAUDE 
SMITH, I~ECEASED, Y. J. WISFIELI) CREW, JR.,  TRUSTEE, AND J. W. 
CREW. 

(Filed 18 Xarch, 1942.) 

APPEAL by defendant from J o h n s o n ,  Special  J u d g e ,  at  September 
Term, 1941, of HALIFAX. N O  error. 

This was an  action to restrain a foreclosure sale. Plaintiff alleged 
that  the debt secured, originally $3,000, had been reduced to $1,400, and 
offered to pay that  amount. Defendants contended the amount was 
$2,800. The verdict was in favor of plaintiff that  the debt was only 
$1,400 and interest. From judgment on the ~ e r d i c t  defendants appealed. 

d l l sbrook  & B e n t o n  for p l a i n t i f ,  appellee.  
E. L. T r a v i s  and  W .  L u n s f o r d  C r e w  for de f endan t s ,  appe l lan f s .  

PER C ~ R I A M .  An issue of fact was raised by the pleadings which the 
jury has answered in favor of the plaintiff. An examination of the 
record leads us to  the conclusion that  defendants' assignments of error 
are without substantial merit, and that the result should not be disturbed. 

No error. 

STATE r. X T R T L E  KORDAN. 

(Filed 18 March, 1942.) 

APPEAL by defendant from H a r r i s ,  J., at  September Term, 1941, of 
HARXETT. 

Criminal prosecution upon a warrant charging a violation of the pro- 
hibition laws. 

The evidence in this case discloses that the husband of the defendant 
swore out a search warrant against his wife, and, using this warrant, 
officers went to the home of the defendant and found her pouring whisky 
through a hole in the floor. Upon a search of the premises, seven one- 
half gallon jars of contraband liquor were found. 
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Verdict: Guilty as charged in  the warrant  of having whisky in  her 
possession for the purpose of sale. 

Judgment:  Imprisonment in the county jail f o r  six months, to be 
hired out by county comnlissioners. The defendant appealed, assigning 
errors. 

At to rney -Genera /  i % f c X ~ ~ l l n n  a n d  A s s i s f a n f  A t to r ,%eys -&nera~  B ~ u f o n  
and P a f t o n  f o r  t h e  S f a f e .  

J .  R. Y o u n g  for  de f endan t .  

PER C ~ R I A M .  The several assignments of error shown in the record 
on appeal are without sufficient merit to disturb the verdict below. 

I n  the trial below, we find 
N o  error. 

(Filed 8 April, 1942.) 

1. Appeal and Error § 3+ 
When the Supreme Conrt is evenly divided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirmed without becoming 
n precedent. 

2. Appeal and Error 3b- 

When a pnrty dies pending appeal, his ndministl-atrix will be substi- 
tnted as ;I pnrty upon motion. Rule 37. 

APPEAL by plaintiff from C n r r ,  J., at  September Term, 1941, of 
SAMPSON. 

J n o .  B. Tl'illiarns, J r . ,  a n d  P. D. I I e r n ' n g  for  p la in t i f f ,  a p p e l l a n f .  
E. J .  1T'ellons f o r  d e f e n d a n t s ,  appellees.  

PER CURIAM. Plaintiff appealed from a judgment of the Superior 
Court holding that  upon the facts found by the referee the plaintiff was 
not entitled to recover. This Court being evenly divided in opinion as 
to  the correctness of this ruling, J z i s f i c ~  S c h e n c k  nc~t sitting, the judg- 
ment of the Superior Court is affirmed, without becorning a precedent. 

The  death of the plaintiff pending appeal having bt?en suggested, upon 
her motion E r a  L. Peterson, administratrix, is made party plaintiff in 
lieu of William Peterson, the decedent. Rule 37. 

,Judgment affirmed. 
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Lr;~rsEn Co. r .  BENBIELD; WHITEHEAD 2.. CHARLOTTE. 

CHAPMAX LUJIBER COJIPAR'T, a CORPORATION, AXD BASHFORD PLUBIB- 
I S G  ASD HEATISG COJIPAST, a I'ARTXERSHIP, V. KESNETH RAY 
BESF1EI.D AXD WIFE. JIARGARET ELIZABETH BEXFIELD, W. H. 
TARBOROUGH, JR., TRUSTEE, A K D  T. B. JIOSELET. 

(Filed 15 April, 1942.) 

Appeal and Error 38- 

When the Supreme Court is evenly divided in opinion, one Justice not 
sitting. the judgment of the lower court will be affirmed without becoming 
a precedent. 

APPEAL by defendants T. B. Moseley and W. H. Yarborough, Jr . ,  
Trustee, from Johnson,  Special Judge ,  at  November Term, 1941, of 
WAKE. Affirmed. 

Special proceedings under C. S., 2593, to determine the order of 
priority of liens upon and the ownership of a fund held by the clerk of 
the Superior Court. 

Ehringhaus d Ehr inghaus  for plainti,#$, appellees. 
Joyner  Le. 17arborough for defendants,  appellants. 

PER CURIAM. IS plaintiffs' claim, in its present form, of such nature 
as to create a lien upon the specific fund in the hands of the clerk? The 
court below answered in favor of the plaintiff. 3 s  to the correctness of 
this ruling this Court ( S c h e n c k ,  J . ,  not sitting) is evenly divided in 
opinion. Hence, the judgment of the Superior Court is affirmed in 
accord with the usual practice in such cases, and stands as the decision 
in this case without becoming a precedent. Howard z'. Coach Co., 216 
N .  C., 799, 4 S. E. (2d),  449; Pafford v. Construction Co., 218 N. C., 
782, 11 S. E. (2d) ,  548. 

Affirmed. 

JIRS. JASIE WHITEHEAD v. CITY OF CHARLOTTE. 

(Filed 6 May, 1942.) 

Appeal and Error 38- 

When the Supreme Court is evenly divided i n  opinion, one Justice not 
sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

APPEAL by defendant from B u r g ~ y n ,  Special Judge ,  a t  13 October, 
1941, Extra  Term, of MECIZLEKBURG. Affirmed. 
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B. F. Wellons and J .  A. M c R a e  for plaintiff ,  appdlee.  
T i l l e t f  & Campbell for defendant ,  appellnnt.  

PER CURIAM. The plaintiff sued for the recovery of damages for an  
irijury alleged to have been sustained through the negligence of defend- 
ant  i n  permitting a defect in the street to remain unrepaired and in  a 
dangerous condition. The plaintiff recovered a verdict, and from the 
ensuing judgment the defendant appealed. Upon consideration of the 
appeal the Court was evenly divided-three to three-Justice Schenck 
not sitting. Therefore, the judgment of the court below stands affirmed, 
and this decision does not become a precedent. S m i t h  v. Bott l ing Co., 
a n f e ,  202, 19  S .  E. (2d),  250; A d n m s  r. N u r p h r e y ,  ante ,  165, 19  S. E. 
(2d),  250; S e a y  v. Ins .  Co., 213 N .  C., 660, 197 S. E:., 151. 

Affirmed. 

SARA K. RUDICH Y. SEW EER'LAIKI) MUTUAL LIFE IXSURASCE 
COMPAXP. 

(Filed 6 May, 1942.) 

APPEAL by plaintiff from Phil l ips ,  J., at  October Term, 1941, of 
MECKLEKBURG. Affirmed. 

E l b e r f  E. Foster and r h l m a n  S .  d l e r n n d e r  for p,'aintif 
Cansler & Cansler for defendant.  

PER CURIAX. This was an  action to recover the double indemnity 
provided in two identical policies of insurance issued by defendant upon 
the life of the insured. A t  the close of plaintiff's evidence motion for 
judgment of nonsuit was allowed and plaintiff appealed. 

Under the terms of the policy double indemnity was payable in case 
of death due to "bodily injury effected solely through external, violent 
and accidental means," and in case "death occurred within ninety days 
after the date of such in jury  and as a direct result thereof, independently 
of any other cause." The policy did not cover death resulting directly 
or indirectly from "any bodily or mental disease or nfirmity." 

From an examination of the evidence offered a t  the trial, by which 
the plaintiff sought to establish the defendant's liability under the quoted 
provisions of the policies, we are left with the impression that  the evi- 
dence was insufficient to require submission to the jury, and that  the 
judgment of nonsuit was properly entered. 

Judgment affirmed. 
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A. F. SALLEY V. F.4YETTEVILLE COCA-COLA BOTTLING 
COMPANY, INC. 

(Filed 20 May, 1942.) 

APPEAL by defendant from Bone ,  J., a t  February Term, 1942, of 
CUMBERLAND. 

E l l i s  & N a n c e  for plaintif f ,  appellee. 
Rose & Lyon for de fendan t ,  appel lant .  

PER CURIAM. This is an action for recovery of damages for an injury 
alleged to have been sustained by reason of a deleterious substance in a 
soft drink bottled by defendant. 

Upon examination of the record, and after giving due consideration to 
the arguments of counsel, we find no sufficient cause to disturb the result 
of the trial. No  new principles are involved, and the case is disposed 
of without opinion. We find 

No  error. 

MRS. KATHLEEN MAP SUITER (WIDOW) Ann MARY JOSEPHINE 
SUITER (DAUGHTER) OF JOSEPH E. SUITER (DECEASED), V. SWIFT 
& COAIPASY FERTILIZER WORKS (EMPLOYER), AND SECURITY 
JICTUAL CASUALTY COMPANY (CARRIER). 

(Filed 6 June, 1942.) 

Appeal and Error § 38-  
When the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

APPEAL by defendants from Johnson ,  Special  J u d g e ,  at  October Term, 
1941, of HALIFAX. 

Long  & C r e w  and  Mcl l lu l lan & M c N u l l a n  for plaintif fs,  appellees. 
H u g h e s ,  L i t t l e  & Seazcell and  Allsbroolc & R e n t o n  for defendants ,  

appellants.  

PER CURIAM. The appeal was from a judgment of the Superior Court 
affirming an award made to the plaintiffs by the North Carolina Indus- 
trial Commission as compensation under the Workmen's Compensation 
Act for the death of Joseph E. Suiter. 
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The defendants admitted the employment, but claimed that Suiter was 
an  independent contractor and, moreover, if a n  employee within the 
terms of the Act, that he was not at  the time of his death engaged in the 
duties of such employment. 

Upon the hearing of the matter, the Court divided three to three, 
Justice Schenck not sitting. 

Under the Rule of Court, the judgnient of the court below stands 
affirmed, and this decision does not become a precedent. 

Affirmed. 

DISPOSITION OF APPEALS FROM THE SUPREME COURT OF NORTH 
CAROLINA TO THE SUPREME COURT OF THE UNITED STATES 

State v. Williams, 220 N. C., 445. Petition for certiorari granted 
March 30, 1942. 

In re Steele, 220 N.  C., 685 .  Petition for certioritri denied May 25, 
1942. 



N. C.] SPRING TERM, 1942. 543 

RULES O F  PRACTICE I N  THE SUPREME COURT. 

STATUTES RELATING TO RULES OF COURT 

C. S., 1421. Pou-cr to rrtnkf rules of Court. The Justices of the  Supreme 
Court shall prescribe and establish from time to time rules of practice for  
that  Court, and also fo r  the Superior Courts. The clerk shall  certify to the  
judges of the Superior Court the  rules of practice for  snch court, to be entered 
on the records thereof in each county. 

( I n  Calvert  v. Cars ta rphen,  133 N. C., 25 ,  Clark,  C, J.. delivering t h e  opinion of t h e  
Court. It w a s  sa id :  "The rules of t h e  Supreme Court a r e  mandatory ,  not directory. 
Walker  v. Scott ,  102 N. C., 4 8 7 ;  Wiseman v. Commissioners, 104 N. C., 330; E d w a r d s  v. 
Henderson. 109 S.  C.. 83. As the  Constitution. Art .  I, sec. 8. nrovides t h a t  'The legisla- 
tive, executive, a n d  Supreme Judicial Powers of t h e  Government ought  to be forever 
separa te  a n d  dist inct  f r o m  each other. '  t h e  General  Assembly can  enac t  no rules of 
practice ond procedure for  th i s  Court ,  which  a r e  prescribed solely by our Rules of 
Court. Herndon v. Ins. Co.. 111 h'. C., 384; 18 L. R. A,. 547; Hor ton  v. Green. 104 
S. C., 400; Rencher  v. Anderson, 93 N. C., 105. T h e  practice a n d  procedure in t h e  
cour ts  below t h e  Supreme Court a r e  prescribed hy t h ?  Legislature,  a s  authorized by 
t h e  Consti tution,  Ar t .  IV, sec. 12 (S. v. Edwards ,  110 N. C., 5111, except t h a t ,  a s  to  
such  lower courts,  when t h e  Legislature falls  to  provide t h e  practice a n d  procedure in 
a n y  particular,  th i s  Court can  do  so. T h e  Code, sec. 961: Barnes  v. Eas ton ,  9 s  N. C., 
116; Cheek v. Watson. 90  x. C., 302.") 

See, also,  S. v. Crowder, 195-335; Womble  v. Gin Co., 194.571; Cooper v. Comrs., 184-615; 
Cox v. Lbr.  Co., 177-227; Phil l ips v. J r .  Order,  175-1333 S. v. Goodlake, 166-434; Por te r  v. 
Lbr .  Co., 164-396. 

<'. S.. 1421 ( a ) .  Suprcntc Couvt to prescribe rtrlcs. Rules to conform to 1uw. 
The Supreme Court is  hereby vested with the power to prescribe from time 
to time the n~odes  of making and filing proceedings, actions, and pleadings, 
and of entering orders and j~idgments  and recording the  same, and to pre- 
scribe and regulate the practice on appeals to the Snpreme Court, and in the  
trial  of actions in the Superior ('onrt, and before referees: Provided, no rule 
or  regu1:ltion so adopted shall be in conflict with this law or any of the pro- 
visions of the  Consolidated Statutes of 1919. Such rules a s  may be adopted 
by the Supreme ('ourt shall be printed and distributed by the  Secretary of 
Sta te  a s  a re  the Reports of the Supreme Conrt. 
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INDEX 
( S i r ~ n h r r s  w f r r  t o  Ritlcs) 

Appeal. abatement. and rer i ror ,  R. 37. 
Appeal bond. R. 6 (1). 
Appeal in criminal actions. R. 6. 
Appeal clis~rlissed for fa i l lup to prosecute. R. 15. 
Appeal tlisrnissed if not docketed in time. R. 17. 
Appeal dismissed m t l e r  Rule 17 not reinst:lted till costs paid. R. 18. 
Appeal dismissed fo r  failure to file brief. R. 28. 
Appeal dismissed for failure to group esceptions, R. 19 ( 3 ) .  
Appeal tlismissetl for  failure to mimeograph or  print, R. 24. 28. 
Appeal, motion to dismiw, when to be niadr, R .  16. 
.igpenl dismissed when frivolous, etc.. R. 17 ( 1 ) .  
Appeals, two in one action. It. 10 ( 2 ) .  
Appeals, how docketed, R. 4. 
hplx'als in forvia pauperiu, R. 22. 
Alrpeals, when h a r d ,  R. 5. 
Agreements of counsel, R. 32. 
Appearances. R.  33. 
Argnments, R. 30, 31. 
Argn~nents .  printed submission, R. 10. 
Brief<, appeal clismissed if not printed or  mimeographed, R. 28. 
Hrief of appellant, when to he filed, R. 28 
Brief of appellant, copy to he fnrnished appellee, R. 28. 
Brief of appellee. when to be filed, H. 20. 
Brief not received a f t e r  argument.  R. 11. 
Briefs regartled a s  personal appenrallce. R. 12. 
Briefs, subnlission on. R. 10. 
Briefs to be printed or mimeogrnphed, R. 27. 
Certification of decisions. R. 38. 
Certiorari, R. 34 ( 1 ) .  (3. ( 3 ) .  
Citation of Reports, R. 46. 
Clerk and com~nissioners, R. 40. 
Costs of printing o r  min~rogrnphing records and briefs, F:. 25, 26. 
Court's opinions to be copied nnd dibtribnted, R. 42. 
Court reconvened. when, R. 47. 
Court, sittings of, R. 46. 
Criminal actions, R. 6. 
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RULES O F  PRACTICE I N  THE SUPREME COURT. 

Death of party, when suggested, R. 37, par. 2. 
Decisions, certification of, R. 38. 
Districts, call of, R. 7. 
Docket, call of, R. 9. 
Docket, end of, R. 8. 
Evidence to be in narrative form, R. 19 ( 4 ) .  
Exceptions, R. 21. 
Exceptions grouped, R. 19 ( 3 ) .  
Executions, R. 43. 
Frivolous appeal dismissed, R. 17 ( 1 ) .  
Hearing case out of order, R. 13. 
Hearing cnses together, when, R. 14. 
Issues, R. 33. 
Judgment docket, R. 39. 
Librarian, R. 41. 
Mimeographing records and briefs, R. 25, 26. 
Uinute docket, R. 39. 
Notions, R. 36. 
Motion for certiorari, R. 34 ( I ) ,  ( 2 ) ,  ( 3 ) .  
Notice of certiorari, R. 34 ( 3 ) .  
Opinions of Court copied and distributed by clerk, R. 42. 
Opinions of Court, when certified to Superior Court, R. 38. 
Parties, death of, when suggested, R. 37, par. 2. 
Pauper appeals, R. 22. 
Petition for certiorari, R. 34 ( I ) ,  ( 2 ) ,  ( 3 ) .  
Petition to rehear, R. 44. 
Pleadings, R. 20. 
Pleadings, amendment to, R. 20 ( 4 ) .  
Pleadings, when deemed frivolous, R. 20 ( 1 ) .  
Pleadings, when containing more than one cause, R. 20 ( 2 ) .  
Pleadings, when scandalous, R. 20 ( 3 ) .  
Printing transcripts, R. 22, 23, 24, 25. 
Prosecution bond, R. 19 ( 9 ) .  
Rearguments, R. 31. 
Rehearing, R. 44. 
Reports of Supreme Court, how cited, R. 46. 
Sittings of Court, R. 45. 
Supreme Court Reports, how cited, R. 46. 
Transcripts, what to contain and how arranged, R. 19. 
Transcripts in pauper appeals, R. 22. 
Transcripts, unnecessary portions, how taxed, R. 19 (5).  
Transcripts printed or mimeographed, R. 22, 23, 24, 25. 
Transcripts, when to be docketed, R. 6. 
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RULES 
[Rules 1, 2, 3, 3 (A), 3 (B) ,  3 (C) ,  Ob~solete.] 

-. 

4. Appeal-How Docketed. 

Each appeal shall be docketed from the judicial district to which i t  
properly belongs, and appeals in criminal cases from each district shall 
be placed at  the head of the docket for the district. Appeals in both 
civil and criminal cases shall be docketed each in  its own class, i n  the 
order in which they are filed with the clerk. 

APPEALS STATUTORY AND ALLOWED ONLY FROM FINAL JUDQ- 
MENTS OR ORDERS AFFECTING SUBSTANTIAL & o ~ ~ s . - - C a u d k  V .  

Norris, 158-594; Moore 11. ITinnant, 87-505; Merrill v. 
Merrill, 92-657; Lutz v. Cline, 89-186; 8. v. Keeter, SO- 
472. 

DISMISSED IF ONLY MOOT QUESTION PRESENTED.-ROUSS~?(~U %. 

Bullis, 201-12, 158 S. E., 553; Kistler v. R. R., 164-365. 

5. Appeals-When Heard. 

The transcript of the record on appeal from a judgment rendered 
before the commencement of a term of this Court must be docketed at  
such term fourteen days before entering upon the csll of the docket of 
the district to which i t  belongs, and stand for argument in its order; if 
not so docketed, the case shall be continued or dismissed under Rule 17, 
if the appellee file a proper certificate prior to the docketing of the 
transcript. 

The transcript of the record on appeal from a court in a county in 
which the court shall be held during the term of this Court may be filed 
at  such term or at  the next succeeding term. I f  filed fourteen days before 
the Court begins the perusal of the docket of the district to which i t  
belongs, i t  shall be heard in  its order; otherwise, if a civil case, i t  shall 
be continued, unless by consent it is submitted upon printed argument 
under Rule 10. 

Alppeals in criminal cases shall each be heard at the term at  which 
they are doclketed, unless for cause or hy consent they are continued: 
Pro?- ided ,  however ,  that an  appeal in a civil case from the First, Second, 
Third, Eighteenth, Nineteenth, Twentic>th, and T~3;enty-first districts 
which is tried between first day of January  and the first Monday in 
February, or between first day of August and fourth Uonday in August, 
is not required to be docketed at  the immrdiatelg succeeding term of this 
Court, though if docketed in time for hearing at  said first term, the 
appeal will stand regularly for argument. 

See C. S., 629 et seq., and annotations thereunder. 
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RULES O F  PRACTICE I N  T H E  SCPREME COURT. 

RULE SALUTARY A N D  M A N D A T O R Y . - - P ~ ~ ~ ~ ~  V. Wood, 199-788; 
S. v. Harris ,  199-377 ; Covingfon v. Hosiery Mills, 195-478 ; 
8 .  v. Surety Co., 192-52; Stone v. Ledbetter, 191-777; Trust 
Co. v. Parks,  191-263; S. v. Farmer, 188-243; Walker v. 
Scott, 102--487. 

CANNOT BE ABROGATED BY ~ G R E E M E N T  OR OTHERWISE.--S. 2). 

Moore, 210-459; 187 S. E., 586; Pru i t t  v. Wood, 199-788; 
Covington v. Hosiery Mills, 195-478; Waller v. Dudley, 193- 
354; Finch 2.. Commissioners, 190-154; S. v. Farmer,  188- 
243 ; S. v. Rutner, 185-731 ; Cooper v. Commissioners, 184- 
615 ; Rose v. Rocky Mount, 184--609. 

FAILURE TO Doc~<~~ . - -Gregg  v. Graybeal, 209-575, 184 S. x., 
85; S. v. Watson, 208-70, 179 S. E., 455; S. v. Hines, 2 0 P  
507, 168 S. E., 841; Pentuff  t) .  Park ,  195-609; Stone v. Led- 
better, 191-777; S. v. Brown, 183-789; Mimms v. Seaboard, 
183-436; S. u. Ward, 180-693; Carroll v. Mfg.  Co., 180- 
660; Caudle v. Morris, 158-594; Truelove v. Il'orn's, 152- 
755 ; Hewitt v. Beck, 152-757; Mortgage Co. v. Long, 116-77. 

PRACTICE I N  REGARD TO DOCKETING APPEALS SUMMARIZED.- 
Porter  v. R. R., 106-478. 

DOCKETING REMOVES CASE FROM COKTROL O F  PARTIES.-CUTS- 
well 21. Talley, 192-37. 

~ ~ B A N D O N M E N T  O F  , ~ P P E A L . - P T u ~ ~ ~  2'. Wood, 199-788 ; Jordan 
v. Simmons, 175-537; Avery v. Prifchard, 93-266. 

SUPERIOR COURT MAY ,IDJUDGE APPEAL ~ A N D o N E D . - P ~ ? ~ ~ u ~ ~  

v. Park ,  195-609. 

6. Appeals-Criminal Actions. 

Appeals in criminal cases, docketed fourteen days before the call of 
the docket for  their districts, shall be heard before the appeals in civil 
cases from said districts. Criminal appeals docketed after the time 
abore stated shall be called immediately a t  the close of argument of 
appeals from the Eleventh District, unless for cause otherwise ordered, 
and shall hare  priority over civil cases placed a t  the end of the docket. 

See C. S., 4647 et seq., and annotations thereunder. 

DOCKETING SAME AS CIVIL CASES.--S. v. O'Kelly, 88-609. 

DISMISSED IF DEFENDANT FLEES OR I s  ((IN THE WOODS."--S. v. 
Devane, 166-281; S. v. Keebler, 145-560; S. v. Jacobs, 
107-772. 
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RULES O F  I'RACTICE IN THE SUPREME COURT. - 
N o  APPEAL EXCEPT FROM FINAL JUDGMENT.-8. v. N a s h ,  97- 

514; S. v. H a z e l ,  95-623. 

(1) A p p e a l  Bond .  I f  a justified appeal bond (except in pauper ap- 
peals) is not filed with the transcript, as required 1)y section 647, Con- 
solidated Statutes, the appeal will be dismissed. 

FAILURE OF SURETY TO JUSTIFY.--8. v. W a g n w ,  91-521. 

( 2 )  P a u p e r  Appeals .  See Rule 22. 

STATUTORY REQUIREMENTS COMPULSORY ANI) JURISDICTIONAL.- 
S. v. Marion ,  200-715, 158 S. E., 406; S. v. Smith,  152-842. 

DIFFERENT I N  CIVIL AND CRIMINAL CASES.-(:. S., 649 and 4651.; 
S. v. Gntewood,  125-694. 

(3 )  When Appea l  Abates .  See Rule 37. 
(4)  A p p e a l  Dismissed If Transcr ip t  S o t  Printec! or Mimeographed .  

See Rule 24. 

MUST DOCKET HECORD.-S. v. Ai'oore, 210-459, 187 S. E., 586; 
S. v. F a r m e r ,  188-243; 8. v. Johnson ,  183-730; 8. v. T r u l l ,  
169-363. 

7. Call of Judicial Districts. 

Appeals from the several districts mill be called for hearing in the 
following order : 

From the First, Twentieth, and Twenty-first Districts, the first week 
of the term. 

From the Second and Nineteenth Districts, the second week of the term. 
From the Third and Eighteenth Districts, the fourth week of the term. 
From the Fourth and Seventeenth Districts, the fifth week of the term. 
From the Fi f th  and Sixteenth Districts, the seventh week of the term. 
From the Sixth and Fifteenth Districts, the eighth week of the term. 
From the Seventh District, the tenth week of the term. 
From the Fourteenth District, the eleventh week of the term. 
From the Eighth and Thirteenth Districts, the thirteenth week of the 

term. 
From the Ninth and Twelfth Districts, the four teen~h week of the term. 
From the Tenth and Eleventh Districts, the sixteen111 week of the term. 
I n  making up  the calendar for the two districts allotted to the same 

week, the appeals will be docketed in the order in whivh they are received 
by the clerk, but only those from the district first named will be called on 
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Tuesday of the week to which the district is allotted, and those from the 
district last named will not be called before Wednesday of said week, but 
appeals from the district last named must nevertheless be docketed not 
later than 14 days preceding the call for the week. 

S. v. Edwards, 205-443, 171 S. E., 608; Carroll v. Mfg.  Co., 
180-660. 

8. End of Docket. 

At the Spring Term, causes not reached and disposed of during the 
period allotted to each district, and those for any other cause put to the 
foot of the d,ocket, shall be called at  the close of argument of appeals 
from the Eleventh District, and each cause, in its order tried or con- 
tinued, subject to Rule 6. 

At the Fall Term, appeals in criminal cases only will be heard at the 
end of the docket, unless the Court for special reason shall set a civil 
appeal to be heard at  the end of the docket at  that term. At either 
term the Court in its discretion may place cases not reached on the call 
of a district at the end of some other district. 

9. Call of Docket. 

Each appeal shall be called in its proper order. I f  any party shall 
not be ready, the cause, if a civil action, may be put to the foot of the 
district, by the consent of the counsel appearing, or for cause shown, 
and be again called when reached, if the docket shall be called a second 
time; otherwise, the first call shall be peremptory; or at  the first term 
of the Court in the year a cause may, by consent of the Court, be put to 
the foot of the docket; if no counsel appear for either party at  the first 
call, it will be put to the end of the district, unless a printed brief is 
filed by one of the parties; and if none appear at the second call, it will 
be continued, unless the Court shall otherwise direct. Appeals in crim- 
inal actions TI-ill be called peremptorily for argument on the first call of 
the docket, unless for good cause assigned. 

?f0 DAILY C A L E N D A R . - ~ T ? L ~ ~ ~  V. Wood, 199-788; Lunsford V .  

Alexander, 162-528. 

10. Submission on Printed Arguments, 

By consent of counsel, any case may be submitted without oral argu- 
ment, upon printed briefs by both sides, without regard to the number 
of the case on the docket, or date of docketing the appeal. Such consent 
must be signed by counsel of both parties and filed, and the clerk shall 
make a note thereof on the docket; but the Court, notwithstanding, may 
direct an oral argument to be made, if it shalI deem best. 
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RULES OF PRACTICE IN THE SUPREME COURT. 
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An appeal submitted under this rule must be docketed before the call 
of appeals from the Ninth  District has been entered upon, unless i t  
appears to the Court from the record that  there has been no delay in 
docketing the appeal, and that  i t  has been docketed as soon as practi- 
cable, and that  public interest requires a speedy hearing of the case. 

(NOTE.-A compliance with this rule does not require a formal 
motion, but merely the filing with the prinied record and briefs 
a n  agreement signed by counsel for  both sides, that  the case 
may be considered without oral argument.) 

11. Briefs Kot Received After Argument. 

When the case is argued orally on the regular c,dl of the docket, in 
behalf of only one of the parties, no printed argument for the other 
party will be received, unless i t  is filed before the oral argument begins. 
N o  brief or argument will be receired after a case has been argued or 
submitted, except upon leave granted in open court, after notice to 
opposing counsel. 

12. Briefs mgarded as Personal Appearance. 

When a case is reached on the regular call of the docket, and a printed 
brief or argument shall be filed for either party, the case shall stand on 
the same footing as if there were a personal appearance by counsel. 

OPPOSITIOX TO C O N T I N U A P ; C E . - D ~ ~ ~ T ~ / ~  7'. Ins. Po., 109-314. 

13. When Case May Be Heard Out of Order. 

I n  cases where the State is concerned, involving or affecting some 
matter of general public interest, the Court may, lpon motion of the 
Attorney-General, assign an earlier place on the Calendar, or fix a day 
for the argument thereof, which shall take precedencxe of other business. 
And the Court, a t  the instance of a party to a cause tha t  directly in- 
volves the right to a public office, or a t  the instance of a party arrested 
in a civil action who is in jail by reason of inability to give bond or 
from refusal of the court to discharge him, or in o t h ~  cases of sufficient 
importance, in its judgment, may make the like assignment in respect 
to it. 

TITLE TO PUBLIC O F F I C E . - C ~ ~ ? ~ ~ L ' ~ ~ ~  1). J t T i h ? l ,  121-423. 

14. When Cases May Be Heard Together. 

Two or more cases involving the same question may, by order of the 
Court, be heard together, but they must be argued as one case, the Court 
directing, when the counsel disagree, the course of argument. 
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15. Appeal Dismissed If Xot Prosecuted. 

Cases not prosecuted for two terms shall, when reached in  order a t  
the third term, be dismissed a t  the cost of the appellant, un1,ess the same, 
for sufficient cause, shall be continued. When so dismissed, the appel- 
lant may, at  any time thereafter, not later than during the week allotted 
to the district to which i t  belongs a t  the next succeeding term, move to 
have the same reinstated, on notice to the appellee and showing sufficient 
cause. 

RULE M A N D A T O R Y . - W ~ S ~ ~ ~ ~  t3.  C~WLm'kioneT~, 104-330. 

SUPERIOR COURT MAY ADJUDGE APPEAL ABANDONED.-PCYL~U~ V .  

Park,  195-609. 

16. Motion to Dismiss Appeal-When Made. 

A motion to dismiss an  appeal for noncompliance with the require- 
ments of the statute in perfecting an  appeal must be made at  or before 
entering upon the trial of the appeal upon its merits, and such motion 
will be allowed unless such compliance be shown in  the record, or a 
waiver thereof appear therein, or such compliance is dispensed with by 
a writing signed by the appellee or his counsel, to that  effect, or unless 
the Court shall allow appropriate amendments. 

DISMISSAL OF A ~ ~ ~ ~ ~ . - W i n c h e s t e r  v. Brotherhood of R. R. 
Trainmen, 203-735, 167 S. E., 49; Prui t t  v. Wood, 199-788; 
Xar t in  v. Chambers, 116-673; Wiseman v. Commissioners, 
104--330. 

BURDEN OK APPELLAXT TO SHOW DILIGENCE.-8. v. Goldston, 
201-89, 158 S. E., 926; Simmons v. dndrews, 106-201. 

17. Appeal Dismissed for Failure to Docket in Time. 

I f  the appellant in a civil action, or the defendant in a criminal prose- 
cution, shall fail to bring up and file a transcript of the record fourteen 
days before the Court begins the call of cases from the district from 
which it comes at  the term of this Court at  which such transcript is 
required to be filed, the appellee may file with the clerk of this Court the 
certificate of the clerk of the court from which the appeal comes, show- 
ing the names of the parties thereto, the time when the judgment and 
appeal were taken, the name of the appellant, and the date of the settling 
of the case on appeal, if any has been settled, with his motion to docket 
and dismiss at  appellant's cost said appeal, which motion shall be allowed 
at  the first session of the Court thereafter, with leave to the appellant, 
during the term, and after notice to the appellee, to apply for the 
redocketing of the cause: Provided, that such motion of appellee to 
docket and dismiss the appeal mill not be considered unless the appellee, 
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before making the motion to dismiss, has paid the clerk of this Court 
the fee charged by the statute for docketing an  appeiil, the fee for draw- 
ing and entering judgment, and the determination fee, execution for such 
amount to issue in favor of appellee against appellant. 

(1 )  Appeal Docketed by Appellee When F r ivo lws  and Taken for  
Purposes of Delay. The transcript of a n  appeal which is  obviously 
frivolous and appears to have been taken only for purposes of delay, 
may be docketed in this Court by appellee before the time required by 
Rule 5, and if i t  appears to the Court that  the appellee's contention is 
correct, the appeal will be dismissed a t  cost of appellant. 

(NOTE.-&Totion made under this rule is not effectual if filed 
after appeal has been docketed, although appeal mas docketed 
after time required by Rule 5.) 

LACHES OF APPELLANT.-Brock I ) .  Ellis, 193-540; Baker v. 
Hare ,  192-788; Rogers v. Asheville, 182-596; Carroll v. 
Mfg. Co., 180-660; Johnson u. Covington,, 178-658; Con: v. 
Lumber Po., 177-227; Xurphy  r. Electric Co., 174---782; 
Nc,Veill v. R. R., 173-730. 

LACHES OF APPELLEE.-8. v. Wescott, 220-439, 17  S. E. (2d) ,  
507; S. I ~ .  Flynn, 217-345, 7 S. E. ( 2 d ) ,  700; S. I; .  Jloore, 
210-686, 188 S. E., 421; Xifckell 7?. Jlelton, 178-87; il.lcLean 
v. XcDonnld, 175-418; Gupton v. Sledge, l61-214; Bnrbee v. 
Green, 91-158. 

APPEAL DOCKETED BEFORE MOTIOS TO DISMISP.-S. v. Rlue, 221- 
36, 18  S. E. (2d) ,  697; 8. v. Morrow, 220--441, 17  S. E. (2d),  
507; S. 2). Page,  217-288, 7 S. E. (2d),  559; S. v. TT7illiams, 
216-740, 6 S. E. (2d),  492; S. 2).  Watson, 208-70, 179 S. E., 
456; McLean v. McDonald, 175-418; Gup!on 2'. Sledge, 161- 
213. 

FRIVOLOUS APPEALS DISMISSED.--ROSS r.  Robinson, 185-548; 
IIotel Co. v. Grifin, 182-53!); Blount v. Jones, 175-708; 
Ludwick v. J!lining Co., 171-60. 

FRAGA~ENTARP A p p ~ ~ ~ s . - H e a d m a n  v. Comm~'ssioners, 177-261 ; 
T'ates I - .  Ins. Co., 176--401; Martin v. Flippin, 101-452; Leak 
v. Covington, 95-193. 

,~PPEI,LAKT NOT ENTITLED TO  NOTICE.--^^,-^ v. Drake, 182- 
764; Johnston v. Tt'hifehead, 109-207. 

IF N o  "CASE" FILED, *IPPEAL NOT DISMISSI~D, BUT JUDGMENT 
AFFIRMED.-S. c. ,Ifoore, 210--686, 188 S. E., 421; Smith v. 
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Smith, 199-463; Roberts v. Bus Co., 198-779; Wallace v. 
Salisbury, 147-58 ; Walker v. Scott, 102-487. 

APPELLEE MAP PROCEED I N  SVPERIOR C O C R T . - P ~ ~ ~ U ~  6'. Park, 
195-609. 

18. Appeal Docketed and Dismissed Not to Be Reinstated Until Appellant 
Has Paid Costs. 

When an  appeal is dismissed by reason of the failure of the appellant 
to bring u p  a transcript of the record, and the same, or a certificate fo r  
tha t  purpose, as allowed by Rule 17, is procured by appellee, and the 
case dismissed, no order shall be made setting aside the dismissal or 
allowing the appeal to be reinstated, even though the appellant may be 
otherwise entitled to such order, until the appellant shall have paid o r  
offered to pay the costs of the appellee in  procuring the certificate and 
in  causing the same to be docketed. 

As to costs on appeal, see C. S., 1256 et seq., and also C. S., 
646 et seq. 

Pruitt v. Wood. 199-788. 

19. Transcripts. 

(1) What to  Contain and How Arranged. I n  every transcript record 
of an  action brought to this Court, the proceedings shall be set forth in 
the order of time in which they occurred, and the several processes, 
orders, and every document constituting the transcript shall be identified 
by a proper title or heading, and shall be arranged to follow each other 
in the order the same took place, when practicable. The pages shall 
be numbered, and on the front page of the record there shall be an index 
in  the following or some equivalent form : 

Summons-da te  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 
Complaint-first cause of action . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 
Complaint-second cause of action . . . . . . . . . . . . . . . . .  3 
Affidavit for attachment, etc. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4 

I t  shall not be necessary to send a s  a part  of the trancript, affidavits, 
orders, and other processes and proceedings in  the action not involved in 
the appeal and not necessary to an  understanding of the exceptions 
relied on. Counsel may sign an  agreement which shall be made a par t  
of the record as to the parts to be transcribed, and in the event of dis- 
agreement of counsel the judge of the Superior Court shall designate 
the same by written order: Procided, that  the pleadings on which the 
case is tried, the issues, and the judgment appealed from shall be a part  
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of the transcript in all cases: Provided further, th,st this rule is subject 
to the power of this Court to order additional papers and parts of the 
record to be sent up. 

See C. S., 643, 644, and 645. 

IMPERFECT OR INCOMPLETE T R A N S C R I P T . - ~ ~ ~ ~ S S ~ C ~  v. Hickory, 
211-531, 191 S. E., 43;  Ins.  Co. v. Bullurd, 207-652, 178 
S. E., 113;  S. v. Simmerson, 202-583, 163 S. E., 571; Pa rks  
v. Seagraves, 203-647, 166 S. E., 747 ; Waters v. It'oters, 199- 
667; Schwarberg v. Howard,  199-126; S. v. LlfcDraughon. 
168-131; Hobbs v. Cashudl ,  158-597; Cressler 1 ' .  dsheville, 
138-482; Sigman u. R. R., 135-181; Tl'iley v.  Xining Co., 
117--489; Jones v. Hoggnrd, 107-349. 

ORQAKIZATION O F  COURT MUST APPEAR ON '~RB?~SCRIPT.-BTOW.I~ 
v. Johnson, 207-807, 178 S. E., 570; S. 1:. May, 118-1204. 

ENTRY OF APPEAL MUST APPEAR ON R E C O R D . - W ~ ~ ~ O ~  v. NcKes- 
son, 101--428; R.  R .  v .  Rrztnszcick County, 198-549; Mfg. Co. 
v. Simmons, 97-89. 

TRANSCRIPT MUST SHOW JURISDICTIO~Y AKJ) BEFORE WHOM CASE 
T~1ED.-Spence v. Tapscoti, 92-576; 8. v. Butts, 91-524. 

FAILURE T O  I N D E x . - ~ ~ ~ ~ ~ u ' o o ~  V. C0tf0n l l f i l l~ ,  215-519, 2 S. E. 
(2d))  560; Rrdding 7%. Dunn, 155-311 ; Kenrnrs v. Gray, 173- 
717; Sigman v. R. R., 135-181. 

PURPOSE OF Ru~~.- -Waldo v. Wilson, 177-4 61. 

(2)  Two Appeals. When there are two or more appeals in one action 
it shall not be necessary to hare  more than one transcript, but the state- 
ments of cases on appeal shall he set tbd as now rl-quired by law, and 
shall appear separately in the trancript. The judge of the Superior 
Court shall determine the part  of the closts of making the trancript to 
be paid by each party, subject to the right to recover such costs i n  the  
final judgment as now provided by law. 

Two R ~ c o ~ n s  U;YNECESSARY.-Pope v. Luni ber Co., 162-208 ; 
Hagaman v. Bernhardt, 162-381. 

WHEN TWO RECORDS ARE N E C E S S A R Y . - O S ~ ! I ~ ~ ~  v. ranfon and 
Kingsland v. Mackry, 219-139, 13  S. E. (2d),  265. 

(3 )  Excrpfions Grouped. 811 exceptions relied on shall be grouped 
and separately numbered immediately hefore or afler the signature to 
the' case on appeal. Exceptions not thus set out will he deemed to be 
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abandoned. I f  this rule is not complied with, and the appeal is not 
from a judgment of nonsuit, i t  will be dismissed, or the Court will in its 
discretion refer the transcript to the clerk or to some attorney to state 
the exceptions according to this rule, for which an allowance of not less 
than $5 will be made, to be paid in advance by the appellant; but the 
transcript not be so referred or remanded unless the appellant file 
with the clerk a written stipulation that  the appeal shall be heard and 
determined on printed briefs under Rule 10, if the appellee shall so elect. 

APPEAL FROM JUDGMENT ONLY.-Casualty Co. v. Green, 200- 
535, 157 S. E., 797 ; Owens v. Hines, 178-325 ; Hoke v. Tt'his- 
nant, 174-658; lillery v. Guthrie, 148-418; Wilson v. Lum- 
ber Co., 131-163. 

ERROR O N  FACE OF RECORD P R O P E R . - R O ~ ~ ~ S  v. Bank, 108-574, 

RULE M A K D A T O R Y . - - B ~ ~ ~ ~  2'. Clayton, 202-741, 164 S. E., 233 ; 
Thresher Co. v. Thomas, 170-680 ; Wheeler v. Cole, 16G-378 ; 
Pegram 7.. Hester, 152-765 ; Davis v. Wall, 142-450; Hicks 
v. Kenan, 139-337; Sigman v. R. R., 135-181; Brinkley v. 
Smith, 130-224. 

EXCEPTIONS MUST BE SPECIFIC.-R~~C~S 11. Lupfon, 193-428;  
XcKinnon v. ~llorrison, 104--354; I larrison v. Dill, 169-542; 
Boyer v. Jarrell, 180-479. 

H o w  ~ S S I G N M E N T S  M ~ ~ ~ . - H a r r e l l  v. White, 208-409, 181 
S. E., 268; Jenkins v. Castelloe, 208-406, 181 S. E., 266; 
Cecil v. Lumber Co., 197-81; Razols v. Lupton, 193-428; 
J ler r i t t  2'. R. R., 169-244; Porter  v. Lumber Co., 164-396; 
Jones c .  R. R., 153-420; ,lfc~Do~cell v. Rent,  153-555; Smith 
v. Xfg .  Co., 151-261; Thompson v. R. R., 147-413. 

EXCEPTIVE ASSICTSMENTS OF ERROR, AXD XONE OTHER, CONSID- 
ERED.-Hobbs v. Hobbs, 218-468, 11 S. E .  (2d),  311; S. 7.. 

Oliver, 213-386, 196 S. E.. 325; Hnncock v. Wilson, 211- 
129, 189 S. E., 631; S. v. And~rson ,  208-771, 182 S. E., 643; 
I n  re Beard, 202-661, 163 S. E., 748; R a d s  v. Lupton, 193- 
428 ; 8. v. Freeze, 170-710. 

COURT WILL SOT XAKE VOYAGE OF DISCOVERY T H R O ~ G H  
RECORD.-C~C~~ v. Lumber C'o., 197-81. 

Drsarrss~D FOR FAILURE TO FOLLOW R ~ ~ ~ . - ~ l f e r r i f f  1 ' .  Dick, 
169-244. 
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( 4 )  Evidence to Be  Stated i n  ,Varraiive Form. The evidence in case 
on appeal shall be in  narrative form, and not by question and answer, 
except that  a question and answer, or a series of them, may be set out 
when the subject of a particular exception. When this rule is not com- 
plied with, and the case on appeal is settled by the judge, this Court will 
i n  its discretion hear the appeal, or remand for a settlement of the case 
to conform to this rule. I f  the case is settled by agreement of counsel, 
or the statement of the appellant becomes the case on appeal, and the rule 
is not complied with, or the appeal is from a judgment of nonsuit, the 
appeal will be dismissed. I n  other cases the Court will in its discretion 
dismiss the appeal, or remand for a settlement of the case on appeal. 

STENOGRAPHER'S NOTES I X S U F F . I C I E X T . - R ~ O ~ ~ ~ S  v. Asheville, 
220--443,17 S. E. (2d),  500; Casey v. R .  I:. ,  198-432; Rogers 
v.  Asheville, 182-596; Brewer v. X f g .  Co., 161-211 ; Skipper 
c. Lumber Co., 158-322; Bucken 7). R .  R., 157--443; Cressler 
v. Asheville, 138-483. 

RULE ~ ~ A X D A T O R Y . - ~ T U ~ ~ ~  2'. HTO0d, 199-788; Carter v. Bryant,  
199-704; Bank I,'. Fries. 162--516. 

( 5 )  Cnnecessai-y Porfions of Transcript-How Taxed. The cost of 
copying and printing unnecessary and irrelevant testimony, or any other 
matter not needed to explain the exceptions or errors assigned, and not 
constituting a part  of the record proper, shall in all cases he charged to 
the appellant, unless i t  appears that  they were seni, up a t  the instance 
of the appellee, in which case the cost shall be taxed against him. 

(6 )  Transcripfs i n  Pauper Appeals. See Rule 22. 
( 7 )  Maps. Nine copies of every map or diagram which is a part  of 

the transcript of appeal, and which is applicable to the merits of the 
appeal, shall be filed with the clerk of this Court b2fore such appeal is 
called for argument. 

PRINTING EXHIBITS.-Hicks 2'. Royal, 122-405; Fleming v.  
McPhai2, 121-183. 

(8) Appeal Bond. See Rule 6 (1). 

See C. S., 646 e f  seq. and 1256 et seq. 

Pruift v.  Wood, 199-788. 

(9)  The prosecution bond given in every case shall be sent up with 
the transcript of the record. Such bond shall be justified and the justifi- 
cation shall name the county wherein the surety resides. 
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(10) Insufficient Transcript. I f  a transcript has not been properly 
arranged, as required by subsection (1)  of this rule, the appeal shall be 
dismissed or referred to the clerk to be properly arranged, for which an 
allowance of $5 shall be made to him. If the appeal is not dismissed, 
and is so referred to the clerk, it shall be placed for hearing at  the end 
of the district, or the end of the docket, or continued as the Court may 
deem proper. 

Pruitt  v. Wood, 199-788. 

20. Pleadings. 

(1) When Deemed Frivolous. Memoranda of pleadings will not be 
receired or recognized in the Supreme Court as pleadings, even by con- 
sent of counsel, but the same will be treated as frivolous and impertinent. 

Plott v. Construction Co., 198-782. 

(2) When Containing More Than One Cause of Action. Every 
pleading containing two or more causes of action shall, in each, set out 
all the facts upon which it rests, and shall not, by reference to others, 
incorporate in itself any of the allegations in them, except that exhibits, 
by marks or numbers, may be referred to without reciting their contents, 
when attached thereto. 

PROPER JOINDER MUST APPEAR ON FACE OF PLEADING OR FROM 
FACTS ALLEGED.-VO~~BTS CO. 2'. Todd, 212-677, 194 S. E., 84; 
Lykes v. Grove, 201-254, 159 S. E., 360; ,lffg. Co. v. Barrett, 
96-36; Allen v. Jackson, 86-321. 

( 3 )  When Scandalous. Pleadings containing scandalous or imperti- 
nent matter will, in a plain case, be ordered by the Court to be stricken 
from the record, or reformed; and for this purpose the Court may refer 
i t  to the clerk, or some member of the bar, to examine and report the 
character of the same. 

SCANDALOUS, IMPERTINENT, AND IRRELEVANT MATTER STRICKEN 
OUT.-Hosiery Mill v. Hosiery Mills, 198-596; Ellis v. Ellis, 
198-767; Mitchell v. Brown, 88-156; Powell v. Cobb, 56-1. 

(4) Amendments. The Court may amend any process, pleading, or 
proceeding, either in form or substance, for the purpose of furthering 
justice, on such terms as shall be deemed just, at  any time before final 
judgment, or may make proper parties to any case, where the Court may 
deem it necessary and proper for the puppose of justice, and on such 
terms as the Court may prescribe. 
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See C. S., 547 and 1414, and annotations thereunder. 

AMENDMEKT NOT ALLOWED TO GIVE LIFE TO A LIFELESS PRO- 
CEEDING.-Hunt V. Sta te ,  201-37, 158 & E., 703. 

21. Exceptions. (See, also, Rule 19 [3]). 

Every appellant shall set out in his statement of case served on appeal 
his exceptions to the proceedings, ruling, or judgment of the court, 
briefly and clearly stated and numbered. When no case settled is neces- 
sary, then, within ten days next after the end of the term a t  which the 
judgment is rendered from which a n  appeal shall be taken, or, in case of 
a ruling of the court a t  chambers and not in term-time, within ten days 
after notice thereof, appellant shall file the said exceptions in the office 
of the clerk of the court below. N o  exceptions not thus set out, or filed 
and made a par t  of the case or record, shall be considered by this Court, 
other than exceptions to the jurisdiction, or because the cornplaint does 
not state a cause of action, or motions in  arrest for the insufficiency of 
an  indictment. When testimony is admitted, not a3 substantive evidence, 
but in corroboration or contradiction, and that  fact is stated by the court 
when it is admitted, i t  will not be ground for exception that  the judge 
fails in his charge to again instruct the jury specially upon the nature 
of such evidence, unless his attention is called to t i e  matter by a prayer 
for instruction; nor will i t  be ground of exception that evidence compe- 
tent for some purposes, but not for  all, is  admitted generally, unless the 
appellant asks, at the time of admission, that  its purpose shall be 
restricted. 

See C. S., 570 and 590, and annotations thereunder. 

MUST BE CLEARLY  STATED.-^?^^^^ C. SUprd?/ GO., 214-406, 199 
S. E., 392; S. v. B i f t i n g s ,  206-798, 175 S. E., 299; Myrose a. 
S w a i n ,  172-223; Rogers I-. Jones,  172-'156; C'arter v. Reuves. 
167-131; Spruce Po. 1 , .  Hunnicz i t f ,  16t;-202; T l ~ o m p s o n  7%. 
R. R., 147--412. 

DL-TY OF ATTORKEY.-S. 2'. Hendricks ,  207-473,  178 S .  E., 557; 
McLeod T .  Qooch, 162-122; Allred I * .  Kirkmrrn, 160-392; 
W o r l e y  C. Logging Po., 157-490. 

JPDGE'S CHARGE.-#. 2'. R h i n e h u r f ,  209-150, 183 S .  E., 388; 
S. 7.. Jones, 182-781 ; B a n k  1 . .  P n c k ,  178--385. 

RCLE MANDATORY.--In re BoZ' l~ ,y ,  180-30; Thresher Po. 7%. 

T h o m a s ,  170-680; Hoggs I - .  Cnsh~r~e l l ,  158-597. 
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Medlin v. Board of Education, 167-239; Cooper v. R .  R., 
163-150; Crisco v. Yow, 153-434; Tise v. Thomasville, 151- 
282; Hi l l  v. Bean, 1 5 0 - 4 3 6 ;  Liles v. Lumber Co., 142-39; 
Westfeldt v. Adams, 135-591. 

MOTION I N  ARREST OF JUDOMEST.-S. v. Chapman, 221-157, 
19 S. E. (2d),  250; S.  v. Jones, 218-734, 12  S. E. (2d),  292. 

2!2. Printing Transcripts. (But see Rule 25.) 

Twenty-five copies of the transcript in every case docketed, except in 
pauper appeals, shall be printed and filed immediately after the case has 
been docketed, unless printed before the case has been docketed, in which 
event the printed copies shall be filed when the case is docketed. I t  shall 
not be necessary to print the summons and other papers showing service 
of process, if a statement signed by counsel is printed giving the names 
of all the parties and stating that  summons has been duly served. Kor  
shall it  be necessary to print formal parts of the record showing the 
organization of the court, the constitution of the jury, etc. 

I n  pauper appeals the counsel for appellant may file nine legible type- 
written copies of his brief, in lieu of printed copies, if he so elects, and 
such briefs must give a succinct statement of the facts applicable to the 
exceptions and the authorities relied on, and in pauper appeals the 
appellant may also file, in lieu of printed copies, if he so elects, nine legi- 
ble typewritten copies of the transcript, in addition to the original tran- - - 

script. Should the appellant gain the appeal, the cost of preparing the 
typewritten briefs or transcripts shall be taxed against the appellee, 
provided receipted statement of such cost is given the clerk of this Court 
before the case is decided. The arrangement of the matter in the printed 
transcript shall follow the order prescribed by Rule 19. 

NUXBER O F  COPIES ~IASDATORY IR PAUPER X P P E A L S . - ~ T U ~ ~  L'. 

JT'ood, 199-788; Trust  Co. v. Miller, 191-787; Fisher v. 
Toxaway Co., 171-547; Estes v. Rash, 170-341. 

FAILCRE TO COMPLY TITH RULE WORKS ARAKDONMEKT OR THE 

, ~ S I C S ~ L I E K T S  OF E ~ ~ o ~ . - - W i s h o n  v. JYeaving Co., 220--420, 
17 S. E .  (2d),  509; S. T. Hopkins, 217-324, 7 S. E .  (2d) ,  566; 
"3. v. Hooker, 207-648, 178 S. E., 75. 

23. How Printed. 

The transcript on appeal shall be printed under the direction of the 
clerk of this Court, and in the same type and style, and pages of same 
size as the reports of this Court, unless it is printed before the appeal is 
docketed in the required style and manner. I f  i t  is to be printed here 
the appellant or the party sending up the appeal shall send therewith to 
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RULES OF PRACTICE I N  THE SUPREME COURT. 

the clerk of this Court a cash deposit, sufficient to cover the cost of 
printing, which shall include 10 cents per page for the clerk of this 
Court, to recompense him for his services in preparing the transcript in 
proper shape for the printer. 

When it appears that  the clerk has waived the requirement of a cash 
deposit by appellant to cover estimated cost of printing, and the cost of 
printing has not been paid when the case is called for argument, the 
Court will i n  its discretion, on motion of counsel for  appellee or a state- 
ment made by the clerk, dismiss the appeal. 

~ E C E S S I T Y  OF RULE.-Lumber Po. v ,  Privei te ,  179-1; Howard 
v. Tel .  Go., 170-495; Barnes v. Crawford ,  119-127. 

24. Appeal Dismissed If Transcript Kot Printed or Mimeographed. 

I f  the transcript on appeal (except in pauper appeals) shall not be 
printed or mimeographed as required by the rules, by reason of the 
failure of the appellant to  send u p  the transcript or deposit the cost 
therefor in time for i t  to be printed, when called in its regular order 
(as set out in Rule 5),  the appeal shall, on motion of appellee, be dis- 
missed; but the Court may, on motion of appellant, after five days notice, 
a t  the same term, for good cause shown, reinstate th,? appeal, to be heard 
a t  the next term. When a cause is called and the record is not fully 
printed, if the appellee does not move to dismiss, the cause will be con- 
tinued. The Court will hear no cause in which the rules as to printing 
are not complied with, other than pauper appeals. 

RULE MANDATORI'.--PTZL~~~ 2'. 1Vood, 199--788 ; 8. v .  Charles, 
161-286; Truelove zl. Xorr i s ,  152-755; Stroud v. T e l .  Co., 
133-253 ; D u n n  v. i7nderu~ooc1, 116-525. 

25. Min~eographed Records and Briefs. 

Counsel may file in lieu of printed records and briefs 25 mimeographed 
copies thereof, to be prepared under the immediate supervision and 
direction of the clerk and marshal of this Court, the cost of such copies 
not to exceed $1.10 per page of an average of 40 lines and 400 words to 
the page: P r o d e d ,  howcr%er, that  it shall be permissible and optional 
with counsel to file printed transcripts and briefs when it is possible to 
print such documents without unnecessary delay and inconvenience to the 
Court and appellee's counwl, and within time for all appeal to be heard 
in its regular order under Rule 5. 

The clerk of this Court is required to purchasc~ thc stcncil shects, 
arrange all matter to be mimeographed for the operator, to supcrrise 
the work, and to index the mimeographed transcri l~ts  and mail copies 
promptly to counsel. The Marshal shall carefully lead and correct the 
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proof of all the mimeographed work. A cash deposit covering estimated 
cost of this work is required as in Rule 23 under the same penalty as 
therein prescribed for failure to  pay the account due for such work. 

26. Cost of Printing and Mimeographing Transcripts and Briefs to Be 
Recovered. 

The actual cost of printing the transcript of appeal and of the brief 
shall be allowed the successful litigant not to exceed $1.50 per page, 
and not exceeding sixty pages for a transcript and twenty pages for a 
brief, unless otherwise specially ordered by the Court, and he shall be 
allowed 10 cents additional for each such page paid to the clerk of this 
Court for making copy for the printer, unless the transcript was printed 
before the case was docketed: Provided, receipted statement of such 
cost is given the clerk before the case is decided. I n  pauper appeals the 
actual cost of preparing typewritten copies of the transcript of appeal 
and of the brief shall be allowed the appellant, not to exceed twenty-five 
cents per page, and not to exceed sixty pages for transcript and twenty 
pages for brief. 

Judge and counsel should not encumber the "case on appeal" with 
evidence or with matters not pertinent to the exceptions taken. When 
the case is settled, either by the judge or the parties, if either party deems 
that  unnecessary matter is incorporated, he shall have his exception noted, 
designating the parts deemed unnecessary, and if, upon hearing the 
appeal, the Court finds that  such parts were in fact unnecessary, the 
cost of making the transcript of such unnecessary matter and of printing 
the same shall be taxed against the party at whose instance it was incor- 
porated into the transcript, as required by Rule 22, no matter in whose 
favor the judgment is given here, except when such party has already 
paid the expense of such unnecessary matter, and in that event he shall 
not recover it back, though successful on his appeal. Motions for taxa- 
tion of costs for copying and printing unnecessary parts sent u p  in the 
manuscript shall be decided without argument. 
d successful litigant shall recover the actual cost of mimeographing a 

transcript or brief, not to exceed ~ i x t y  pages of a transcript and twenty 
pages of a brief, unless otherwise ordered as herein provided in this rule. 

See C. S., 1256. 

EXCESSIVE COSTS.-R. R.  2%. Pri~cetfe, 179-1; Waldo v. Wilson, 
177-461; Brown 11. Hnrding, 172-835; Hardy v. Ins. Co., 
167-569; Overman v. Lnnier, 157-544; Brazille v. B a r y f ~ s  
Co., 157-454; Yozo v. Hamilton, 136-357; Roberts v. Lewald, 
108-405. 
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27. Briefs. 

Twenty-five printed or mimeographed copies of briefs of both parties 
shall be filed in all cases (except i n  pauper a p ~ e a l s ,  as provided in 
Rule 22). Such briefs may be sent up by counsel ready printed, or 
they may be printed or mimeographed under the supervision of the 
clerk of this Court if a proper deposit for cost is made, as specified in 
Rule 23. They must be of the size and style prescribed by such rule. 
The briefs are expected to cover all the points presented in the oral 
argument, though additional authorities may be cited, if discovered after 
brief is filed, by furnishing list to  opposing counsel and handing 
memorandum of same to the Marshal to be placed by him with thc 
papers in the case, but counsel will not be permitted to consume time on 
the argument in the citation of additional authorities. 

h f u s ~  BE PRINTED OR M I M E O Q R A P H E D . - - B ~ ~ ~ S ~ ~ W  v. Stansberry, 
164--356. 

FAILURE TO FILE.-S. v. Robinson, 214-365, 199 S. E., 270; S. I . .  

Kinyon, 210-294, 186 S. E., 368; The i lkg  v. Wilson, 203- 
809, 167 S. E., 32;  Commissioners u.  Dichon ,  190-330; 8. v. 
Dawkins, 190--443. 

2734. Statement of the Questions Involved. 

The first page of appellant's brief, other than formal matters appear- 
ing thereon, shall be used exclusively for a succinct statement of the 
question or questions involved on the appeal. S L I ~ ~  statement should 
not ordinarily exceed fifteen lines, and should riel-er exceed one page. 
This will then be followed on the next page by a resital of the facts and 
the argument as required by the other rules. I n  case of disagreement 
as to the exact question or questions presented for determination, the 
appellee may submit a counter-statement, using the first page of ap- 
pellee's brief for this purpose. But  no counter-staiement need be made 
unless appellee thinks appellant's statement is inaccurate, or that i t  does 
not present the points for  decision in a proper light 

The statement of the questions involved or presented by the appeal, 
is designed to enable the Court, as well as counsel, to obtain an immedi- 
ate view and grasp of the nature of the controversy; and a failure to 
comply with this rule may result in a dismissal of the appeal. 

FAILURE TO Co?rf~~~.-Caldwel l  v. R. R., 21fi-63, 10 S. E. (2d),  
680; Lumber Co. v. Latham, 199-820; Pruitf 7%. Wood, 199- 
788. 

28. Appellant's Brief. 

The brief of appellant shall set forth a succinct statement of the facts 
necessary for understanding the exceptions, exccpt as to an exception 
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that there was no evidence, i t  shall be sufficient to refer to pages of 
printed transcript containing the evidence. Such brief shall contain, 
properly numbered, the several grounds of exception and assignment of 
error with reference to printed pages of transcript, and the authorities 
relied on classified under each assignment; and if statutes are material, 
the same shall be cited by the book, chapter, and section. Exceptions in 
the record not set out in  appellant's brief, or in support of which no 
reason or argument is stated or authority cited, will be taken as aban- 
doned by him. Such briefs when filed shall be noted by the clerk on 
the docket, and a copy thereof furnished by him to opposite counsel on 
application. 

Appellant shall, upon delivering a copy of his manuscript brief to the 
printer to be printed or to the clerk of this Court to be printed or mimeo- 
graphed, immediately mail or deliver to appellee's counsel a carbon 
typewritten copy thereof. I f  the printed or mimeographed copies of 
appellant's brief have not been filed with the clerk of this Court, and no 
typewritten copy has been delivered to appellee's counsel by 12 o'clock 
noon on the second Saturday preceding the call of the district to which 
the case belongs, the appeal will be dismissed on motion of appellee, when 
the call of that  district is begun, unless for good cause shown the Court 
shall give further time to print the brief. 

FAILURE TO FILE IE TIME.-S. v. Sturdivant, 220-535, 17 S. E. 
(2d),  661; S. v. Hadley, 213-427, 196 S. E., 361; Wolf v. 
Galloway, 211-361, 190 S. E., 213; I n  re Bailey, 180-30; 
Phillips v. Junior Order, 175-133; Rosamond v. McPherson, 
156-593. 

EXCEPTIONS NOT B R O ~ G H T  FORWARD.--S. c. Abernethy, 220- 
226, 17 S. E. (2d),  25;  S. v .  Miller, 219-514, 14 S.  E. (2d),  
522; Rosc v.  Bank, 217-600, 9 S. E.. (2d),  2 ;  S. v. Howie, 
213-782, 197 S. E., 611; S. I ! .  Lea, 203-13, 164 S. E., 737; 
I n  re Fuller, 189-509; S. v. Godette, 188--497; I n  re West- 
feldt, 188-702; Byrd v. Southerland, 186-384; S. v. Bryson, 
173-803; Campbell v. Sigmon, 170-348; Watkins v. Lawson, 
166-216; S. 2.. Smith, 164-475. 

BRIEF LIMITED TO EXCEPTIVE QSSIGR'MENTS OF ERROR.-S, v. 
Exum, 213-16, 195 S. E., 7 ;  Coon v. R. R., 171-759; Rawls 
v. Lupton, 1 9 3 4 2 8 .  

EXCEPTIONS NOT DISCUSSED DEEMED ~ B A N D O N E D . - B ~ ~ ~  U. Snow, 
221-14, 18 S. E. (2d),  711; 8. v. Hozuley, 220-113, 16 S. E. 
(2d), 705; Maynard c. Holder, 219-470, 14 S. E. (2d),  415; 
I n  re Beard, 202-661, 163 S. E., 748; Gray v. Cartwrighf, 
174-49. 
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PAUPER APPEALS.-8. 23. Hopkins, 217-3211, 7 S. E. (2d), 566; 
Covington v. Hosiery hfills, 195--478; Estes v. Rash, 170-341. 

29. Appellee's Brief. 

The appellee shall file 25 printed or mimeographed briefs with the 
clerk of this Court by noon of Saturday preceding the call of the district 
to which the case belongs and the same shall be noted by the clerk on his 
docket and a copy furnished by the clerk, on application, to counsel for 
appellant. I t  is not required that the appellee's brief shall contain a 
statement of the case. On failure of the appellee to file his brief by the 
time required, the cause will be heard and determined without argument 
from appellee unless for good cause shown the Court shall give appellee 
further time to file his brief. 

APPELLEE'S BRIEF D I S ~ M I S S E D . - ~ ~ ~ ~ ~ ~ ~ S  v. Junior Order, 175- 
133. 

30. Arguments. 

(1) The counsel for the appellant shall be entitled to open and con- 
clude the argument. 

(2)  Counsel for appellant may be heard ten minutes for statement of 
case and thirty minutes in argument. 

(3)  Counsel for appellee may be heard for thirty minutes. 
(4) The time for argument may be extended by the Court in a case 

requiring such extension, but application for extension must be made 
before the argument begins. The Court, however, may direct the argu- 
ment of such points as it may see fit outside of the lime limited. 

( 5 )  Any number of counsel may be heard on either side within the 
limit of the time above specified; but if several counsel shall be heard, 
each must confine himself to a part or parts of the subject matter in- 
volved in the exceptions not discussed by his associate counsel, unless 
directed otherwise by the Court, so as to avoid tedious and useless repe- 
tition. 

31. Rearguments. 

The Court will, of its own motion, d.irect a reargument before deciding 
any case, if in its judgment i t  is desirable. 

MAY ORDER RE ARGUMENT.-^%?^^^^ v. R. jl., 132-714; Lenoir 
v. Mining Co., 104--490. 
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32. Agreements of Counsel. 

The Court will not recognize any agreement of counsel in any case 
unless the same shall appear in the record, or in writing, filed in the 
cause in this Court. 

VERBAL AGREEMENTS INEFFECTUAL IF DENIED.-Rogers v. Ashe- 
ville, 182-596; McXeill v. R. R., 173-729; S. v.  Black, 162- 
637; Mirror Co. v. Casualty Co., 157-29; Graham v. Ed- 
wards, 1 1 G 2 2 9 .  

33. Appearances. 

An attorney shall not be recognized as appearing in any case unless he 
be entered as counsel of record in the case. Upon his request, the clerk 
shall enter the name of such attorney, or he may enter it himself, thereby 
making him counsel of record for the party he may designate therein. 
Such appearance of counsel shall be deemed to be general in the case, 
unless a different appearance be indicated. Counsel of record are not 
permitted to withdraw from a case, except by leave of the Court. 

34. Certiorari. 

(1)  W h e n  Applied For. Generally, the writ of certiorari, as a sub- 
stitute for an appeal, must be applied for at  the term of this Court to 
which the appeal ought to have been taken, or, if no appeal lay, then 
before or to the term of this Court next after the judgment complained 
of was entered in the Superior Court. If the writ shall be applied for 
after that term, sufficient cause for the delay must be shown. 

(2)  How Applied For. The writs of certiorari and supersedeas shall 
be granted only upon petition, specifying the grounds of application 
therefor, except when a diminution of the record shall be suggested and 
it appears upon the face of the record that it is manifestly defective, in 
which case the writ of certiorari may be allowed, upon motion in writ- 
ing. I n  all other cases the adverse party may answer the petition. The 
petition and answer must be verified, and the application shall be heard 
upon the petition, answer, affidavit, and such other evidence as may be 
pertinent. 

(3) Xotice o f .  No such petition or motion in the appljcation shall 
be heard unless the petitioner shall have given the adverse party ten 
days notice, in writing, of the same; but the Court may, for just cause 
shown, shorten the time for such notice. 

See C. S., 630, and annotations thereunder. 

WHEX APPLICATIONS SHOULD BE M~DE.-Pruitt 9. Wood, 199- 
788; S. v. Harris, 199-377; 8. v. Crowder, 195-335; Pentuff 
v. Park,  195-609; Baker v. Hare, 192-788; S. v. Ledbetter, 
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191-777; Finch v. Commissioners, 190-l54; Hardy v. Heath,  
188-271; S .  c. Furmer, 188-243; S .  11. Dalton, 185-606; 
S .  v. Butner, 185-731 ; Cox v. Lumber Po., 177-227; AfcA7eill 
v. R. R., 173-729 ; Todd v. Xackie,  160--352. 

WITHIK COURT~S D I S C R E T I O N . - P ~ U ~ ~ ~  v. W C ~ O ~ ,  199-788 ; lliom- 
ble v. Gin  Co., 194--577; Waller v. Dudley, 193-354; 8. v. 
Surety Co., 192-52; Trust  Co. v. Parks, 191-263; S. v. 
Butner, 185-731; Mimms v. R. R., 183--436; S .  v. Johnson, 
183-731. 

MUST DOCKET T ~ A i Y s r ~ ~ ~ ~ . - B i n n a n t  v. In,i. Co., 204--306, 168 
S. E., 199; S. v. Freeman, 114-872; Brock v. Ellis, 193-540; 
Baker v. Hare, 192-789; Hardy 1.. IIetrfh, 188-271; S.  v. 
Farmer, 188-243; Motor Co. I > .  Reep, 186-509; S. 11. Dalton, 
185-606; S. 1 ) .  l l v fner ,  185--731; S. 1.. Johnson, 183-730; 
Lindley v. Rnigh f s  of Honor, 172-818; Murphy v. Electric 
C'o., 174-482; Trans. Co. v. Lumber Co., 168-60; Calidle 
v. iJforris, 158-594; Cri f z  v. Sparger, 121-283. 

APPLICAKT MUST KEOATIVE LACHES A K D   HOW MERIT.-S. v. 
Moore, 210-686, 188 S. E., 421; S. 2.. Angel, 194--715; S. v. 
Fnrmer, 188-243. 

35. Additional Issues. 

I f ,  pending the consideration of an  appeal, the Supreme Court shall 
consider the tr ial  of one or more issues of fact necessary to a proper 
decision of the case upon its merits, such issue shall be made up under 
the direction of thc Court and certified to the Superior Court for  trial, 
and the case will be retained for that  purpose. 

36. Motions. 

,211 motions made to the Court must be reduced .;o writing, and shall 
contain a brief statement of the facts on which they are founded, and 
the purpose of the same. Such motions, not leading to debate nor fol- 
lowed by voluminous evidence, may be made a t  the opening of the session 
of the Court. 

ONLY WRITTEN MOTIOKS COSSII)ERED.-McC'oy v. Lassiter, 94- 
131. 

37. Abatement and Revivor. 

Whenever, pending an appeal to this Court, either party shall die, the 
proper representative in the personalty or realty of the deceased party, 
according to the nature of the case, may voluntarily come in, and, on 



N. C.] S P R I N G  TERM, 1942. 567 
- -- 

RULES O F  PRACTICE I N  THE SUPREME COURT. 

motion, be admitted to become parties to the action, and thereupon the 
appeal shall be heard and determined as in other causes; and if such 
representatives shall not so voluntarily become parties, then the opposing 
party may suggest the death upon the record, and thereupon, on motion, 
obtain an order that, unless such representatives shall become parties 
within the first five days of the ensuing term, the party moving for such 
order shall be entitled to have the appeal dismissed; or, if the party 
moving shall be the appellant, he shall be entitled to have the appeal 
heard and determined according to the course of the Court: Provided, 
such order shall be served upon the opposing party. 

When the death of a party is suggested, and the proper representatives 
of the deceased fail to appear by the fifth day of the term next succeed- 
ing such suggestion, and no action shall be taken by the opposing party 
within the time to compel their appearance, the appeal shall abate, unless 
otherwise ordered. 

Redden t i .  Toms, 211-312, 190 S. E., 490; Bank v. Toxey, 210- 
470, 18'7 S. E., 553; Myers 7:. Fweman, 202-246, 162 S .  E., 
549. 

38. Certification of Decisions. 
r The clerk shall, on the first Monday in each month, transmit, by some 
safe hand, or by mail, to the clerks of the Superior Courts, certificates 
of the decisions of the Supreme Court which shall have been on file ten 
days, in cases sent from said court. Con. Stats., sec. 1417. But the 
Court in its discretion may order an opinion certified down at an earlier 
day. Upon final adjournment of the Court, the clerk shall at once 
certify to the Superior Courts all of the decisions not theretofore cer- 
tified. 

See C. S., 1413 and 1417. 

39. Judgment and Minute Dockets. 
The judgment docket of this Court shall contain an alphabetical index 

of the names of the parties in favor of whom and against whom any 
judgment for costs or judgment interlocutory or upon the merits is 
entered. On this docket the clerk of the Court will enter a brief memo- 
randum of every final judgment affecting the right to real property, and 
of every judgment requiring, in  whole or in part, the payment of money, 
stating the names of the parties, the term at which such judgment was 
entered, its number on the docket of the Court; and when it shall appear 
from the return on the execution, or from an order for entry of satis- 
faction by this Court, that the judgment has been satisfied, in whole or 
in part, the clerk, at the request of any one interested in such entry, and 
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on the payment of the lawful fee, shall make a memorandum of such 
satisfaction, whether i n  whole or in part, and refer briefly to the evidence 
of it. 

The clerk shall keep a Permanent Minute-Book, containing a brief 
summary of the proceedings of this Court in each appeal disposed of. 

40. Clerk and Commissioners. 

The  clerk and every commissioner of this Court who, by virtue or 
under color of any order, judgment, or decree of the Supreme Court in 
any  action or matter pending therein, has received or shall receive any 
money or security for money, to be kept or invested for the benefit of any 
party to such action or matter, or of any other person, shall, a t  the term 
of said Court held next after the first day  of J anua ry  in each year, 
report to the Court a statement of said fund, setting forth the title and 
number of the action or matter, the term of the Court a t  which the order 
or orders under which the clerk of such commissioner professes to act 
was made, the amount and c!laracter of the investment, and the security 
for same, and his opinion as to the sufficiency of such security. I n  every 
sub~equent report he shall state the condition of the fund and any change 
made in the amount or character of the investment, and every payment 
made to any person entitled thereto. 

The  reports required by the preceding paragraph shall be examined 
by the Court or some member thereof, and their or his approval endorsed 
shall be recorded in a well bound book, kept for the purpose, in the office 
of the clerk of the Supreme Court, entitled "Record of Funds," and the 
cost of recording the same shall be allowed by the Court and paid out of 
the fund. The report shall be filed among the papers of the action or 
matter to which the fund belongs. 

41. Librarian. 

(1) Reports by Him. The Librarian shall keep a correct catalogue 
of all books, periodicals, and pamphlets in the Library of the Supreme 
Court, and report to the Court on the first day  of the Spring Term of 
each year what books have been added to  the Library during the year 
next preceding his report, by purchase or otherwise, and also what books 
hare  been lost or disposed of, and in what manner. 

( 2 )  Books Taken Out.  N o  book belonging to the Supreme Court 
Library shall be taken therefrom, except in the Supreme Court chamber, 
unless by the Justices of the Court, the Governor, the Attorney-General, 
or  the head of some department of the executive branch of the State 
Government, without the special permission of the Marshal of the Court, 
and then only upon the application in writing of a judge of a Superior 
Court holding court or hearing some matter in the city of Raleigh, the 
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President of the Senate, the Speaker of the House of Representatives, or 
the chairman of the several committees of the General Assembly; and 
in such cases the Marshal shall enter in a book kept for the purpose the 
name of the officer requiring the same, the name and number of the 
volume taken, when taken, and when returned. 

42. Court's Opinions. 

After the Court has decided a cause, the judge assigned to write it 
shall hand the opinion, when written, to the clerk, who shall cause seven 
typewritten copies to be a t  once made and a copy sent in a sealed envelope 
to each member of the Court, to the end that  the same may be carefully 
examined, and the bearing of the authority cited may be considered prior 
to the day when the opinion shall be finally offered for adoption by the 
Court and ordered to be filed. 

43. Executions. 

( I )  Teste of Executions. When an  appeal shall be taken after the 
commencement of a term of this Court, the judgment and teste of the 
execution shall ha re  effect from the time of the filing of the appeal. 

(2)  Issuing and Return o f .  Executions issuing from this Court may 
be directed to the proper officers of any county in the State. At the 
request of a party in whose favor execution is to be issued, i t  may be 
made returnable on any specified day after the commencement of the 
term of this Court next ensuing its teste. I n  the absence of such request, 
the clerk shall, within thirty days after the certificate of opinion is sent 
down, issue such execution to the county from which the cause came, 
making i t  returnable on the first day  of the next ensuing term. The 
execution may, when the party in whose favor judgment is rendered 
shall so direct, be made returnable to the term of the Superior Court of 
said county held next after the date of its issue, and thereafter successive 
executions will only be issued from said Superior Court, and when satis- 
fied, the fact shall be certified to this Court, to the end that  an  entry to 
this effect be made here. 

Executions for the costs of this Court, adjudged against the losing 
party to appeals, may be issued after the determination of the appeal, 
returnable to a subsequent day of the te rm;  or they may be issued after 
the end of the term, returnable, on a day named, a t  the next succeeding 
term of this Court. 

The officer to whom said executions are directed shall be amenable to 
the penalties prescribed by law for failure to make due and proper 
return thereof. 

See C. S., 663 ef seq. 
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44. Petition to Rehear. 

(1) When Filed. Petitions to rehear must be filed within forty days 
after  the filing of the opinion in  the case. KO com~nunication with the 
Court, or any Justice thereof, in regard to any such petition, will be 
permitted under any circumstances. No oral argument or other presen- 
tation of the cause to the Court, or any Justice thereof, by either party, 
will be allowed, unless on special request the Court shall so order. 

See C. S., 1419, and annotations thereunder. 

RULE MANDATORY.--Cooper I - .  Commissioners, 184--615. 

FILING AND D O C K E T I N G . - ~ ~ C G ~ O T ~ ~  v. xicor'a, 173-733; Byrd  
v. Gillia~m, 123-63. 

K~~ ALLOWED AFTER TIME FOR FILIR'Q HAS EXPIRED.-COO~~T 
v. C'ommissioners, 184--615. 

NOT ALLOWED IN CRIMINAL CASES.-#. v. Council, 129-511. 

(2 )  What to Contain. The petition must assign the alleged error of 
law complained of, or  the matter overlooked, or the newly discovered 
evidence; and allege that  the judgment complained of has been per- 
formed or secured. Such petition shall be accompanied with the certifi- 
cate of a t  least two members of the bar of this Court, who have no  inter- 
est in the subject matter and have not been of councrel for either par ty  
to the suit, and each of whom shall have been a t  least five years a 
member of the bar of this Court, that  they have carefully examined the  
case and the lam bearing thereon and the authorities cited in the opinion, 
and they shall summarize succinctly in such certificate the points i n  
which they deem the opinion erroneous. 

FAILURE T O  FILE CERTIFICATES. - -T~~?~~~~  9. Express CO., 172- 
620. 

(3 )  TIPO Copies to Re Filed. How Endors~d .  The petitioner shall 
endorse upon the petition, of which he shall file two copies, the names 
of the two Justices, neither of whom dissented from the opinion, to 
whom the petition shall be referred by the clerk, and it shall not be 
docketed for rehearing unless both of said Justices endorse thereon that  
i t  is a proper case to be reheard: Provided, however, that  when there 
hare  been three dissenting Justices, it  shall be sufficient for the petitioner 
to file only one copy of the petition and designate only one Justice, and 
his approval in such case shall be sufficient to order the petition docketed. 

The  clerk shall, upon the receipt of a petition to rr>hear, immediately 
deliver a copy to each of the Justices to whom i t  is to be referred, unless 
the petition is received during a vacation of the Court, in which event 
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i t  shall be delivered to the Justice designated by the petitioner on the 
first day of the next succeeding term of Court. 

( 4 )  Justices to A c t  in Thirfy Days. The clerk shall enter upon the 
reheiring docket and upon the petition the date when the p t i t i o n  is filed 
in  the clerk's office, the names of the Justices to whom the petitioner has 
requested that  the petition be referred, and also the date when the peti- 
tion is delivered to each of the Justices. The Justices will act upon the 
petition within thir ty days after it is delivered to them, and the clerk is 
directed to report in writing to the Court in conference all petitions to 
rehear not acted on within the time required. 

( 5 )  Sew Briefs t o  Be Piled. There shall be no oral argument before 
the Justices or Justice thus designated, before i t  is acted on by them, 
and if they order the petition docketed, there shall be no oral argument 
thereon before the Court (unless the Court of its own motion shall direct 
an  oral argument), but i t  shall be submitted on the record a t  the former 
hearing the printed petition to rehear, and a brief to be filed by the peti- 
tioner within ten days after the petition is ordered to be docketed, and 
a brief to be filed by the respondent within twenty days after such order 
t o  docket. Such briefs shall not be the briefs on the first hearing, but - 
shall be new briefs, directed to the errors assigned in  the petition, and 
shall be printed. I f  not printed and filed in the prescribed time by the 
petitioner, the petition will be dismissed, and for default in either par- 
ticular by the respondent the cause will be disposed of without such 
brief. 

( 6 )  When Petition Dockefed for Rehearing. The petition may be 
ordered docketed for a rehearing as to all points recited by the two 
certifying counsel (who cannot certify to errors not alleged in the peti- 
t ion),  or it may be restricted to one or more of the points thus certified, 
as  may be directed by the Justices who grant  the application. When a 
~ e t i t i o n  to rehear is ordered to be docketed, notice shall a t  once be given - 
by the clerk to counsel on both sides. 

( 7 )  S tay  of Execution. When a petition to rehear is filed with the 
clerk of this Court, the Justice or Justices designated by the petitioner 
to  pass upon it may, upon application and in his or their discretion, stay 
or restrain execution of the judgment or order until the certificate for a 
rehearing is either refused or, if allowed, until this Court has finally 
dispo:ed of the case on the rehearing. Unless the party applying for 
the rehearing has already stayed execution in the court below, when the 
appeal was taken, by giving the required security, he shall, a t  the time 
of applying to the Justice or Justices for a stag, tender sufficient security 
for that  purpose, which shall be approved by the Justice or Justices. 
Xotice of the application for a stay must be given to the other party, if 
deemed proper by the Justice or Justices, for such time before the hear- 
ing of the application and in  such manner as may be ordered. I f  a 
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petition for a hearing is denied, or if granted, and the petition is after- 
wards dismissed, the stay shall no longer continue in force, and execution 
may issue a t  once, or the judgment or order be otherwise enforced, unless, 
i n  case the petition is dismissed, the Court shall otherwise direct. When 
a stay is granted, the order shall run  in the name of this Court and be 
signed and issued by the clerk, under its seal, with proper recitals to 
show the authority under which it was issued. 

See C. S., 1419, and annotations thereunder. 

WHEN REHEARIKG A ~ ~ o w ~ ~ . - N i n n i s  v. S h a r p ,  203-110, 164 
S. E., 625; Rat f le  t i .  Mercer, 188-116; 8. v. Martin, 188- 
119; Greene a. Lyles, 187-598; Weston v.  Lumber Co., 168- 
98; Weisel v. Cobb, 122-67; Mullen z'. Canal Co., 115-16; 
Baywood v. Davis, 81-8. 

NOT ALLOWED IN CRIMINAL CASES.--S. I * .  Council, 129-511; 
S .  u. Jones, 69-16. 

REHEARING BY MEAKS OF SECOND APPEAL NOT L l ~ ~ ~ ~ ~ ~ . -  
S f runks  v. R .  R., 188-567; Ray z'. TTexeer Co., 188--414; 
R. R. 1%. Story, 187-184; LaRoque v. Kennedy, 161-459; 
Hospital v. R. R., 1 5 7 - 4 6 0 .  

KEW TRIAL FOR KETVLY DISCOVERED EVIDENCE IN CIVIL CASES.- 
Moore 1 3 .  T o d w e l l ,  194-186; Smiih v. Moore, 150-158; 
Rlack tl. Black, 111-301. 

REQUIREMENTS STATED.-8. 1'. C'asey, 201-620 ; Johnson v. R. R., 
163-431. 

MOTION I N  SUPERIOR COURT AFTER AFFIRMANCE ON APPEAL.-- 
Allen 2.. Gooding, 174--271. 

COI'RT CAN CORRECT A N  ~ N . ~ D V E R T E S C E  JPI' FORMER DECISION.- 
Cotton Po. 71. Henrief fa Mills, 219-279, 13 S .  E. (2d),  557. 

45. Sittings of the Court. 

The Court will sit daily, during the terms, Sundays and Mondays 
excepted, from 10 a.m. to 2 p.m., for the hearing of caauses, except when 
the docket of a district is exhausted before the close of the week allotted 
to it. 
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46. Citation of Reports. 

Inasmuch as all the volumes of Reports prior to the 63rd have been 
reprinted by the State, with the number of the volume instead of the 
name of the reporter, counsel will cite the volumes prior to 63 N. C. as 
follows : 

1 and 2 Martin, 
Taylor b Conf. j 

1 Haywood 
2 " 

1 and 2 Car. Law Re- 
lmsitory R N.C. Term 

1 Murpl~ey 
2 sG 

3  " 

1 Hnwks 
2 " 

:i " 

4 " 
1 1 )evereus 1 . 8 ~  
q 6' 'A 

3 " 
4 " 
1 " Eq. 
2 6 6  ' 
1 ner. CBnt. Law 
2 " 
3 R 4 "  ' I  

1 Dev. C Rat. Eq. 
2 " 

I Irrdell 1,am 
2 " " 

3 " '- 
4 " " 
5 " " 
6 " " 
r 8, 4 '  

8 " " 

9 Iredell Law 
10 " 

11 " 
'6 

12 " 

13 " 
1 " Eq. 
2 " 

6 '  

4 " 
5 " 

6 " 
' - " 

S " 
1' 

Busbee 1,aw 
" Eq. 

1 Jones I.aw 
2 " " 

3 " "  
4 " " 

5 " "  
6 " " 

T " " 
S " "  
1 " Eq. 
2 " 'I 

3 " " 

4 " " 
5 ' 6  " 
6 " " 

1 and 2 Winston 
Phillips Law 

' Equity 

I n  quoting from the reprinted Reports counsel will cite always the 
marginal (i.e., the or ig ina l )  paging, except 20 N. C., which is repaged 
throughout, without marginal paging. 

47. Court Reconvened. 

The Court may be reconvened at any time after final adjournment by 
order of the Chief Justice, or, in the event of his inability to act, by one 
of the Associate Justices in order of seniority. 
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RULES OF PRACTICE 
IN THE 

NORTH CAROLlNA SUPERIOF! COURTS 
--- 

REVISED A N D  ADOPTED B Y  THE JUSTICES O F  THE SUPREME COURT 

RULES 
1. Entries on Records. 

N o  entry shall be made on the records of the Superior Courts ( the 
summons docket excepted) by any other person than the clerk, his regu- 
l a r  deputy, or some person so directed by the presiding judge or the 
judge himself. 

2. Surety on Prosecution Bond and Bail. 

No person who is bail in any action or proceeding, either civil or 
criminal, or  who is surety for the prosecution of an,y suit, or upon appeal 
from a justice of the peace, or is surety in any undertaking to be affected 
by the result of the trial of the action, shall appear as counsel or attor- 
ney in  the same cause. And i t  shall be the duty of the clerks of the 
several Superior Courts to state, on the docket for the court, the names 
of the bail, if any, and surety for the prosecution in each case, or upon 
appeal from a justice of the peace. 311 prosecution bonds for any suit 
must be justified before the clerk of tht. Superior C'ourt in a sum double 
the amount of the bond, and the justification must show that  the surety 
is a resident of North Carolina, and must also show the county wherein 
the surety resides. 

3. Opening and Conclusion. 

I n  all cases, civil or criminal, when no evidence is introduced by the 
defendant, the right of reply and conclusion shall belong to his counsel. 

8. tl. R a p e r ,  203-489, 166 S. E., 314; I n  rs Will of X r D o n a l d ,  
202-842, 163 S. E., 700. 

4. Examination of Witnesses. 

When several are employed on the same side, the examination, or 
cross-examination, of each witness shall be conducted by one counsel, but 
the counsel may change with each succwsire witness, or, with leave of 
the court, in a prolonged examination of a single witness. When a wit- 
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ness is sworn and offered, or when testimony is proposed to be elicited, 
to which objection is made by counsel of the opposing party, the counsel 
so offering shall state for what purpose the witness, or the evidence to be 
elicited, is offered ; whereupon the counsel objecting shall state his objec- 
tion and be heard in  support thereof, and the counsel so offering shall be 
heard in support of the competency of the witness and of the proposed 
evidence in conclusion, and the argument shall proceed no further, 
unless by special leave of the court. 

5. Motion for Continuance. 
When a party in a civil suit moves for a continuance on account of 

absent testimony, such party shall state, in a written affidavit, the nature 
of such testimony and what he expects to prove by it, and the motion 
shall be decided without debate, unless permitted by the court. 

S.  u. Banks, 204--233, 167 S. E., 851. 

6. Decision of Right to Conclude Not Appealable. 
I n  any case where a question shall arise as to whether the counsel for  

the plaintiff or the counsel for the defendant shall have the reply and the 
conclusion of the argument the court shall decide who is so entitled, 
and, except in the cases mentioned in Rule 3, its decision shall be final 
and not reviewable. 

In re Wi l l  of McDonald, 202-842, 163 S. E., 700; In re Wi l l  of 
Brown, 194--583; In re Peferson. 136-13; Cheek v. Watson, 
90-302. 

7. Issues. 
Issues shall be made u p  as provided and directed in the Con. Stats., 

see. 584. 

8. Judgments. 
Judgments shall be docketed as provided and directed in Con. Stats., 

secs. 613 and 614. 

9. Transcript of Judgment. 
Cjerks of the Superior Courts shall not make out transcripts of the 

original judgment docket to be docketed in another county, until after 
the expiration of the term of the court a t  which such judgments were 
rendered. 

10. Docketing Magistrate's Jud-ments. 
Judgments rendered by a justice of the peace upon summons issued 

and returnable on the same day as the cases are successively reached 
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and passed on, without continuance as to any, shall stand upon the same 
footing, and transcripts for docketirig in  the Superior Court shall be 
furnished to applicants a t  the same time after such rendition of judg- 
ment, and if delivered to the clerk of such court on the same day, shall 
create liens on real estate, and have no priority or precedence the one 
over the other, if all are, or shall be, entered within tell days after such 
delivery to said clerk. 

11. Transcript to Supreme Court. 

I n  every case of appeal to the Supreme Court, or in which a case is 
taken to the Supreme Court by means of the writ of certiorari as a sub- 
stitute for a n  appeal, it  shall be the duty of the clerk of the Superior 
Court, in preparing the transcript of the record f w  the Supreme Court, 
to  set forth the proceedings in the action in the order of time in which 
they occurred, and the several processes or orders, and h e y  shall be 
arranged to follow each other in order as nearly as practicable. 

The pages of the transcript shall be plainly numbered, and there shall 
be written on the margin of each a brief statement of the subject matter, 
opposite to the same. On  the first page of the transcript of the record 
there shall be an index in the followi~ig or some equivalent form: 

PAGE 

S u m m o n s d a t e  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 
Complaint-first cause of action . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 
Complaint-second cause of action . . . . . . . . . . . . . . . . . . . . . . . .  3 
Affidavit of attachment . . . . .  . . . . . . . . . . . . . . . . . .  4 

and so on to the end. 

12. Transcript on Appeal-When Sent Up. 

Transcripts on appeal to the Supreme Court shall be forwarded to 
that  Court in twenty days after the case agreed, 9r case settled by  the 
judge, is filed in office of clerk of the Superior Court. Con. Stats., 
sec. 645. 

13. Reports of Clerks and Commissioners. 

Every clerk of the Superior Court, and every commissioner appointed 
by such court, who, by virtue or under color of an,y order, judgment, or 
decree of the court in any  action or proceeding pending in it, has received 
o r  shall receive any money or security for money, to be kept or invested 
for the benefit of any party to such action, or of any other person, shall, 
a t  the term of such court held on or nc.xt after the first day of January  
i n  each year, report to the judge a statement of said fund, setting forth 
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the title and number of the action, and the term of the court a t  which 
the order or orders under which the officer professes to act were made, 
the amount and character of the investment, and the security for the 
same, and his opinion as to the sufficiency of the security. I n  every 
report, after the first, he shall set forth any change made in the amount 
or character of the investment since the last report, and every payment 
made to any person entitled thereto. 

The report required by the next preceding paragraph shall be made 
to the judge of the Superior Court holding the first term of the court in 
each and every year, who shall examine it, or cause i t  to be examined, 
and, if found correct, and so certified by him, i t  shall be entered by the 
clerk upon his book of accounts of guardians and other fiduciaries. 

14. Recordari. 

The Superior Court shall grant the writ of r e c o r d a r i  only upon the 
petition of the party applying for it, specifying particularly the grounds 
of the application for the same. The petition shall be verlfied and the 
writ may be granted with or without notice; if with notice, the petition 
shall be heard upon answer thereto duly verified, and upon the affidavits 
and other evidence offered by the parties, and the decision thereupon 
shall be final, subject to appeal as in other cases; if granted without 
notice, the petitioner shall first give the undertaking for costs, and for 
the writ of s u p e r s e d e a s ,  if prayed for as required by C. S., sec. 630. 
I n  such case the writ shall be made returnable to the term of the 
Superior Court of the county in which the judgment or proceeding com- 
plained of was granted or had, and ten days notice in writing of the 
filing of the petition shall be given to the adverse party before the term 
of the court to which the writ shall be made returnable. The defendant 
in the petition, a t  the term of the Superior Court to which the said writ 
is returnable, may move to dismiss, or answer the same, and the answer 
shall be verified. The court shall hear the application a t  the return term 
thereof (unless for good cause shown the hearing shall be continued) 
upon the petition, answer, affidavits, and such evidence as the court may 
deem pertinent, and dismiss the same, or order the case to be placed on 
the trial docket according to law. 

I n  proper cases the court may grant  the writ of c e r t i o r a r i  in like man- 
ner, except that  in case of the suggestion of a diminution of the record, 
if i t  shall manifestly appear that  the record is imperfect, the court may 
grant the writ upon motion in the cause. 

15. Judgment-When to Require Bonds to Be Filed. 

I n  no case shall the court make or sign any order, decree, or judgment 
directing the payment of any money or securities for money belonging 

1!3-221 
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to any infant or to any person until it  shall first appear that such person 
is entitled to receive the same and has given the bonds required by law in  
that  respect, and such payments shall be directed only when such bonds 
as are required by law shall have been given and accepted by competent 
authority. 

16. Next Friend-How Appointed. 

I n  all cases where it is proposed that infants :shall sue by their next 
friend, the court shall appoint such next friend, upon the written appli- 
cation of a reputable, disinterested person close1,y connected with such 
in fan t ;  but if such person will not apply, then upon the like application 
of some reputable citizen; and the court shall make such appointment 
only after clue inquiry as to the fitness of the person to be appointed. 

17. Guardians Ad Litenl-How Appointed. 

A11 motions for a guardian nd lifent shall be made in writing, and the 
court shall appoint such guardian only after due inquiry as to the fitness 
of the person to be appointed, and suc.21 guardian must file an  answer in 
every case. 

18. Cases Put at Foot of Docket. 

,111 civil actions tha t  have been a t  issue for two years, and that  may 
be continued by consent a t  any term, will be placed a t  the end of the 
docket for the nest term in their relative order upon the docket. When 
a civil action shall be continued on motion of one of the parties, the 
court may, in its discretion, order that  such action be placed a t  the end 
of the docket, as if continued by consent. 

10. When Opinion Is Certified. 

When the opinion of the Supreme Court in any cause which had been 
appealed to that  Court has been certified to the Superior Court, such 
cause sliall stand on the docket in its regular order a t  the first term after 
receipt of tlic opinion for judgmcnt or trial, as tl-e case may be, except 
in criminal actions in which the judgment has been affirmed. Con. 
Stats.. see. 4656. 

20. Calendar. 

When a calendar of civil actions shall be made under the superrision 
of the court, or by a committee of attorneys under the order of the court 
or hg consent of the court, un1e.s cause be shown to the contrary, all 
actions continued by consent, and numbered on the docket between the 
first and last numbers placed upon the calendar, will be placed a t  the end 
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of the docket for the next term, as if continued by consent, if such 
actions have been a t  issue for two years. 

21. Cases Set for a Day Certain. 

Neither civil nor criminal actions will be set for trial on a day cer- 
tain, or not to be called for trial before a day certain, unless by order of 
the court ;  and if the other business of the term shall have been disposed 
of before the day for which a civil action is set, the court will not be kept 
open for the trial of such action, except for some special reason apparent 
to the judge; but this rule will not apply when a calendar has been 
adopted by the court. 

22. Calendar Under Control of Court. 

The court will reserve the right to determine whether i t  is necessary 
to make a calendar, and, also, for the dispatch of business, to make 
orders as to the disposition of causes placed upon the calendar and not 
reached on the day for which they may be set. 

23. Xonjury Cases. 

When a calendar shall be made, all actions that  do not require the 
intervention of a jury, together with motions for interlocutory orders, 
will be placed on the motion docket, and the judge will exercise the right 
to call the motion docket a t  any time after the calendar shall be taken up. 

Harris v. Board of Education, 217-281, 7 S. E. (2d), 538. 

24. Appeals from Justices of the Peace. 

Appeals from justices of the peace in civil actions will not be called 
for trial unless the returns of such appeals have been docketed ten days 
previous to the term, but appeals docketed less than ten days before the 
term may be tried by consent of parties. 

23. On Consent ContinuanceJudgment for Costs. 

When civil action shall be continued by consent of parties, the court 
will, upon suggestion that  the charges of witnesses and fees of officers 
have not been paid, adjudge that  the parties to the action pay respec- 
tively their own costs, subject to the right of the prevailing party to 
have such costs taxed in the final judgment. 

26. Time to File Pleadings-How Computed. 

When time to file pleadings is allowed, it shall be computed from the 
adjournment of the court. 
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27. Counsel Not Sent for. 

Except for some unusual reason, c~oni~ected with the business of the 
court, attorneys will not be sent for when their cases are called in their 
regular ordcr. 

28. Criminal Dockets. 

Clerks of the courts will be required, upon the criminal dockets prcl- 
pared for the court and solicitor, to state and n u r ~ b e r  the criminal busi- 
neqs of the court in the following order: 

First. ,111 criminal causes a t  issue. 
Sccond. ,111 warrants upon which parties h a l e  been held to answer 

a t  that  tcrnl. 
Third. All presentments made a t  preceding terms, undisposed of. 
Fourth. All cases wherein judgments nisi have been entered a t  the 

preceding terrn against defendants and their sureties, and against de- 
faulting of jurors or witnesses in behalf of the State. 

20. Civil and Criminal Dockets-What to Contain. 

Clerks will be required, upon both civil and criminal dockets, to bring 
forward and enter in different colun~ns of sufficient space, in each case: 

First. The names of the parties. 
Second. The nature of the action. 
Third. A summary history of the case, including the date of issuance 

of process, pleadings filed, and a brief note of all proceedings and orders 
therein. 

Fourth. Al blank space for the entries of the te-m. 

30. nooks. 

The clerks of the Superior Courts sliall be chsrgeable with the care 
and preservation of the volumes of tht. Rcports, am1 shall report a t  each 
terrn to the presiding judge whether any and what volumes have been 
lost or damaged since the last preceding term. 
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I ~ ~ ~ L E s  A S D  REGULATIOSS O F  THE N. C .  STATE BAR. 

R U L E S  A N D  REGULATIONS O F  THE N O R T H  
CAROLINA STATE BAR. 

A R T I C L E  I. 

SECTION 1. P u r p o s e .  The North Carolina State Bar  shall foster 
the following purposes, namely : 

To cultivate and advance the science of jurisprudence; 
To promote reform in the law and in judicial procedure; 
To facilitate the administration of justice; 
To uphold and elevate the standards of honor, of integrity and of 

courtesy in the legal profession; 
To encourage higher and better education for membership in the 

profession ; 
To promote a spirit of cordiality and brotherhood anlong the members 

of the Bar  ; and 
To perform all duties imposed by law. 
S E C T I ~ ~  2. D i v i s i o n  of W o r k .  To facilitate the work for the accorn- 

plishment of the above enumerated purposes, the Council may, from 
time to time, classify such work under appropriate sections and corn- 
mittees of The S o r t h  Carolina State Bar. 

SECTIOX 3. C'odperaf ion  With Loctrl B a r  Assoc ia t i on  C o m m i t t e r s .  
The sections and committees so appointed may secure the cooperation of 
like sections and committees of The Xorth Carolina Bar  Association 
and all local Ba r  hsocia t ions  of the State. 

SECTIOX 4. O r g n n i z n f i o n  of Locnl  B n r  Associa t ions .  The Council 
shall encourage and foster the organization of local Ba r  Associations. 

S ~ c ~ r o n -  5. dnnuc l l  P r o g r a m .  The Council shall provide a suitable 
program for each annual meeting of The North Carolina State Bar. 

SECTION 6. R e p o r f s  Mrcde t o  ilnnzicrl X e e f i n g .  The reports of the 
sereral sections and committees, with their recommendatioas, shall be 
delivered to the Secretary of The North Carolina State Bar  at least 
thirty days before the annual meeting. Such reports, together with any 
reports from special committees that  the Council desires to present to 
the annual meeting, may be printed and sent to each member of The 
Korth Carolina State Bar  a t  least twenty days before such meeting. 
Kothing herein shall preclude any section, committee or the Council 
from presenting a report or recommendation that  has not been so printed 
and mailed. 
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A R T I C L E  11. 

SECTIOK 1. Regisfer of Xembers. The Secreiary-Treasurer shall 
keep a register for the enrollment of members of 'The North Carolina 
State Bar. I n  appropriate places therein entries shall be made showing 
the address of each rnernber, date of registration and class of member- 
ship, date of transfer from one class to another, if any, date and period 
of suspension, if any, and such other useful data which the Council 
may from time to time require. 

Every member shall register by signing a registration card, which in 
substance shall require, until the future order of the Council, the mem- 
ber to furnish the following information : 

1. Name and address. 
2. Date. 
3. Date passed examination to practice in North Carolina. 
4. Date and place sworn in as an  attorney. 
5. Date and place of birth. I f  not born in the United States, when 

and where naturalized. 
6. Whether admitted to United States District C'ourt, United States 

Circuit Court of Appeals, or United States Supreme Court. 
7. Membership, if any, in bar associations, giving name of each. 
8. Whether suspended or disbarred, and if so, when and where, and 

when readmitted. 
SECTION 2. A n n m l  Mrmb~rsh ip  Fees, IVhcn Due. The annual mem- 

bership fee for an  active member shall be $5.00. 
Said membership fee shall be paid to the Secretary-Treasurer for the 

year 1933 on or before the 1st day of January,  1924, and for the year 
1934, on or before the 1st day of July,  1934, and on or before the 1st 
day of July,  of each year thereafter. 

N o  part  of said membership fees shall be apportioned to fractional 
parts of the year, and no part  of the membership fees shall be rebated 
by reason of death, resignation, suspension or disbarment. 

Written notice of failure to pay annual membership fees shall be sent 
to a member a t  his last known business address by ihe Secretary of the 
State Bar. Vpon payment of delinquent fees by an<y member, his name 
shall be certified to the clerk of the Superior Court of the county of his 
residence. 

SECTION 3. A11 members who claim to be inactive shall file a duly 
verified petition with the Secretary addressed to the Council setting 
forth fully:  

1. Date of admission to the Bar  and place of residence from which 
admitted. 
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2. The practice, times and places. 
3. Present occupation or work engaged in and residence. 
4. Grounds upon which applicant desires classification. 
5. That  applicant is a t  the time of filing petition a member in good 

standing having paid all fees required and without any charges undis- 
posed of against him. 

6. Any further matters pertinent to the petition. 
SECTION 4. The Council may in its discretion order the petitioner to 

be placed on the inactive list of membership on the records of the Secre- 
ta ry  and may in its discretion revoke such order a t  any time. 

A R T I C L E  111. 

SECTIOK 1. Election of Oficers. The officers of The North Carolina 
State Bar, in addition to the CounciIlors, shall consist of a President, a 
first Vice-President, a second Vice-president, and Secretary-Treasurer. 
The Secretary-Treasurer shall receive a salary fixed by the Council; 
other officers shall serve without compensation, except per diem allowance 
fixed by the statute. 

The first President and Vice-president shall be elected by the Coun- 
cillors from the active members of The North Carolina State Bar. 

At  each annual meeting of The North Carolina State Bar  the active 
members present shall elect a President and two Vice-presidents who 
shall hold office until their successors are elected and qualified. The 
Secretary-Treasurer shall be elected by the Council annually. N o  officer 
elected by the Council or by The North Carolina State Bar  need be a 
member of the Council. All such officers shall be the officers of the 
Council with the same titles. 

A R T I C L E  I V .  

SECTION 1. Absence or I n a b i l i f y  of Presidenf. I n  the absence or 
inability of the President at any meeting of The Kor th  Carolina State 
Bar  or the Council, one of the Vice-Presidents shall a r t  in his place. 
I n  the event neither is present, the Council shall select one of its members 
to preside during such meeting. 

I n  all other matters, if the President ahsents himself from the State, 
or for any reason is unable to perform his duties as President, the first 
Vice-President shall perform the duties of President and likewise in his 
absence the second Vice-president ehall act. I n  the event of the inability 
of either to perform the duties of President, the Council may select one 
of their members to act until such absence or inability is removed. 
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R ~ L E S  xXD REGUIATIOXS OF THE N. C .  STATE BAR. 

SEPTI~A- 2. Dut ies  of Secretary-Trectsurer.  The Secretary-Treasurer 
shall attend all meetings of the Council and of The North Carolina State 
Bar,  and shall record the proceedings of all such meetings. H e  shall, 
with the President or one of the Vice-presidents, t.xecute all contracts 
ordered by the Council. H e  shall hare  custody of the seal of The North 
Carolina State Bar,  and shall affix it to all docunients executed on behalf 
of the Council or certified as emanating from the Council. H e  shall take 
charge of all funds paid into The Korth Carolina Slate Bar  and deposit 
them in sornc bank selected by the Council; he shall cause books of 
accounts to be kept, which shall be the property of 'The North Carolina 
State Bar  and which shall be open to the inspection of any officer, coni- 
niittee or member of The S o r t h  Carolina State Bar  during usual business 
hours. *It each Janua ry  meeting of the Council, the Secretary-Treasurer 
shall make a full report of receipts and disbursements since the previous 
aiinual report, together with a list of all outstanding obligations of 
The Nor th  Carolina State Bar.  The  books of account shall be audited 
as of December 31st of each year arid the Secretarj  shall publish same 
in the annual reports as referred to ahole. H e  shall perform such other 
duties as mag be imposed upon him, and shall give bond for the faithful 
performalire of his duties in an  amount to be fixed by the Council with 
surety to be approved by the Council. 

A R T I C L E  V 

SECTIOX 1.  A n n u a l  - ? I ~ e f i n g s .  The annual mee:ings of The North 
Carolina State Bar,  beginning with the year 1937, ;hall be held in the 
city of Raleigh, on the fourth Fr iday in October. 

SECTION 2. Special  V e e f i ~ l g s .  Special meetings of Thc North Caro- 
lina State Bar  may be called upon thir ty days' notice, as follows: 

( a )  B y  the Secretary, upon direction of the Council. 
( b )  By the Secretary, upon the call addressed to the Council, of not 

less than  twenty-fire p r r  cent of the active members of The S o r t h  
Carolina State Bar. 

At special meetings no subjects shall be dealt wiih other than those 
specified in the notice. 

SECTION 3. S o f i c e  of Xer f in ,qs .  Sot i r e  of all meetings shall be 
g i w n  by publication in such newspapers of general circulation as the 
Council may select, or, in the discretion of the Council, by mailing 
notice to the Secretary of the several district bars clr to the individual 
actire members of Thc North Carolina State Bar. 

SECTION 4. Q u o r u m .  -It all annual and special meetings of The 
North Carolina State Bar, ten per cent of the actil-e members of The 
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North Carolina State Bar  shall constitute a quorum, but there shall be 
no voting by proxy. 

SECTIOK 5. P a r l i a m e n t a r y  Ru le s .  Proceedings a t  any meeting of 
The E o r t h  Carolina State Bar  shall be governed by "Roberts' Rules of 
Order." 

A R T I C L E  VI. 

SECTION 1. R e g u l a r  N e e t i n g s .  Regular meetings of the Council 
shall be held on the first Fr iday after the second Monday in each of 
the months of January,  April and J u l y  in the city of Raleigh; and on 
the day before the annual meeting of The S o r t h  Carolina State Bar, 
in the place of such meeting. The hour of meeting shall in each case be 
a t  10 o'clock a.m. Any regular meeting may be adjourned from time to 
time as a majority of members present may determine. 

SECTION 2. Spec ia l  Mee t ings .  The President in his discretion may 
call special meetings of the Council. Upon written request of eight 
Councillors, filed with the Secretary-Treasurer requesting the President 
to call a special meeting of the Council, the Secretary shall, within five 
days thereafter, call such special meeting. The date fixed for such 
meeting shall not be less than five days nor more than ten days from 
the date of such call. 

SECTIOK 3. N o t i c e  of Cal led  Spec ia l  M e e f i n g s .  Notice of called 
special meetings shall be signed by the Secretary. The notice shall set 
forth the day and hour of the meeting and the place for holding the 
same. Any business may be presented for consideration at such special 
meeting. Such notice must be given to each Councillor unless waived 
by him. A written waiver signed by any Councillor shall be equivalent 
to notice as herein provided. Notice to Councillors not waiving as afore- 
said shall be in writing and may be communicated by telegraph, or by 
letter through the United States mail in the usual course, addressed to 
each of said Councillors a t  his law office address. Notice by telegraph 
shall be filed with the telegraph carrier for transmissioll a t  least three 
days, and notice by mail shall be deposited in the United States post 
office a t  least five days, before the day fixed for the special meeting. 

SECTIOK 4. Q u o r u m  a t  Mee t ing  of C o ~ t n r i l .  At meetings of the 
Council the presence of ten Councillors shall constitute a quorum. 

SECTIOX 5. S t a n d i n g  C o m m i t t e e s  o f  t h e  Counci l .  The standing 
committees of the Council shall consist of :  

a. An Executive Committee of five Councillors, elected by the Coun- 
cil, and the President and Secretary-Treasurer. 
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I t  shall be the duty of the Executive Committee to perform such 
duties as the Council shall designate, including, l,owever, the auditing 
of the books and records of the Secretary-Treasurer a t  each regular 
meeting of the Council. 

b. Committee on Legal Ethics and Professional ('onduct of five Coun- 
cillors elected by the Council. 

I t  shall be the duty of the Committee on Legal Ethics and l'rofes- 
sional Conduct to study canons of ethics and professional c~onduct and 
make such recommendations from time to time lo the C'ouncil as it 
may deem proper and necessary; study and determine such questions 
as may arise as to the meaning and application of the canons of ethics 
and rules of professional conduct, and advise members of the State Bar  
upon request in respect thereto, and perform such other duties in con- 
nection with the canons of ethics and rules of profc~ssional conduct as it 
may be requested to perform by the Council of 'The North Carolilia 
State Bar. 

c. Committee on Grievances of five Councillors elected by tlie Council. 
I t  shall be the duty of the Committee on Grievancw to investigate and 

study all complaints which may be made against members of the State 
Bar. The committee may include in its investigations all matters which 
may come to its attention with reference to the member complained of. 
I t s  recommendation to the Council shall be in writing, and, if the action 
recommended be other than dismissal of the complaint, it  shall state the 
facts and circumstances which have come to its attention in connection 
with the complaint, and shall state that  a ten dajs '  written notice by 
registered mail to his last known address has been given to the attorney, 
permitting him to be heard on affidavit, except in those cases where he 
has been convicted or confessed his guilt i n  open court, or the charges 
have been duly proven in a civil action. I f  the recommendation of the 
Grievance Committee is for dismissal of the charges, the report shall be 
private. I t  shall not be necessary to r.xamine witiiesses, but the com- 
mittee shall have authority to require affidavits or other niatements in 
sufficient form and substance to satisfy it as to the probable truth of tlie 
charges contained in the complaint. 

d. Committee on Legislation and Law Reform of five Councillors 
elwted by the Council. 

I t  shall be the duty of the Committee on Legislatim and Law Reform 
to examine proposed changes in the l aw;  to examine m d  propose changes 
in the law and judicial procedure; to promote the simplificdtion of law 
and procedure; and perform such other duties in I-onnection with the 
improvement of law and procedure as may from lime to time be re- 
quested by the Council or The North Carolina State Bar. 
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The Committee on Legislation and Law Reform shall not appear be- 
fore committees of the Legislature, except upon the approval of the 
Council, nor shall. it  make specific endorsements of changes in the laws 
or of new laws except with the consent of the Council. 

e. Committee on Unauthorized Practice of not less than three Coun- 
cillors elected by the Council. 

f.  Committee on Membership of not less than three Councillors elected 
by the Council. 

A R T I C L E  VII .  

SECTION 1. Of ice .  Until otherwise ordered by the Council, the 
office of The North Carolina State Bar  shall be maintained in the city 
of Raleigh at  such place as may be designated by the Council. 

A R T I C L E  VII I .  

SECTIOX 1. Elect ion.  At the first meeting of the Council, it  shall 
elect as members of the Board of Law Examiners, two members of the 
State Bar  to serve for a term of one year from Ju ly  1, 1933; and two 
members of the State Bar  to serve for a term of two years from July  
1, 1933; and two members of the State Bar  to serve for a term of three 
years from Ju ly  1, 1933. 

The Council, a t  its regular meeting, in April of each year, beginning 
in  1934, shall elect two members of the Board of Law Examiners to 
take office on the 1st day of July  of the year in which they are elected 
and such members shall serve for a term of three years, or until th(+ 
successors are elected and qualified. 

Beginning with the year 1935 and every third year thereafter the 
Council shall elect 3 members for a term of three years or until their 
successors are elected and qualified. 

No member of the Council shall be a member of the Board of Law 
Examiners, and no member of the Board of Law Examiners shall be a 
member of the Council. 

SECTIOX 2. E x n m i n a f i o n  of App l i can t s  for License.  311 applicants 
for admission to the Bar  shall first obtain a certificate or license from 
the Board of Law Examiners in accordance with the rules and regula- 
tions of that Board. 

SECTION 3. Admission f o  P m c f i c e .  Vpon receiving license to prac- 
tice law from the Board of Law Examiners, the applicant shall be ad- 
mitted to the practice thereof by taking the oath in the manner and form 
now provided by law. 
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SECTIOX 4. dpp-07.al of Rules rtntl R e g u l a f i o n s  of B o n d  of  lac^ 
Examiners. The Council shall, as soon as possible, after the presenta- 
tion to it of rules and regulations for admission to the Bar ,  approve or 
disapprove such rules and regulations. The rules and regulatio~is ap- 
proved sliall immediately be certified to the Suprernr Court. Such rules 
a i d  regulations as may  not be approved t)y tlie Pouncil shall be the 
subject of further  study and action, and for  the purpose of study, the 
Council and Board of Law Examiners may sit in joint session. No 
action, ho~vever, shall be taken by the joint meeting, but each shall act 
separately, and no rule or regulation sllall be certieed to the Supreme 
Court until approved by tlie Council. 

A R T I C L E  IX. 

SECTION 1. Upon the receipt of the report of the Grievance Coin- 
mittee, and its recommendations, the Council will delcrmine a t  a regular 
meeting, its course in  reference to tlie matters recommended by the 
Grievance Committee and shall adopt, modify, reject, or remand the 
said report to the Grirvance Coinmitteo for  furthcr inrestigation, but 
no judgment shall be entered against any accnsed a1 torney except after 
a hearing has been had therron, as provided in chapter 210, Pnhlic Laws, 
1933, and herein. 

SECTION 2. 111 caw the Council decides to direct a hearing 11po11 the 
matters, or any  of them, so reported by the Grievance Committee, the 
following procedure shall be fo l lowd : 

( a )  -1 verified written statement, in separate paragraphs, shall be 
formulated by the Council, or under it.; directions, showing the nature 
an11 substance of all the chargec preferred against the party against w11om 
the same have been filed, or lodged, or includcd in the report of the 
Committee on Grieranres. Sncli statement shall also contain a notiw 
of tlie time and place for  a hearing t h l ~ e o n ,  in thcl county whcre the 
respondent resides, arid tlir rcspondent sliall be entitled to receive two 
copies of said statement and notice, at  least thir ty days prior to the time 
designated for  such hearing. Servicr of said .tatemtmnt and notice shall 
be made by the sheriff of tlie county in which said respontlcnt resides, 
by delivering to the said rcspondent two copies of wid statement a i d  
notice, and the Secretary of the Council qhall pay to  such sheriff for  
such service such fees as are allowed such sheriff for  jervice of summons 
in  ciril actions. 

( b )  The  Council shall name and dcqignate a committee of three 
Councillors who shall sit a t  such licaring and prcsidc over the p roced -  
iiigs had thereat, and remove the hearing as proridcd in chapter 210, 
Public Laws. 1933. 
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(c)  The respondent, within said period of thir ty days, may file an- 
swer to the charges set out in the said statement and notice, which shall 
be accompanied by two copies thereof, and the said answer and copies 
thereof shall, within said period, be filed in the office of the Secretary 
of the Council. Every material allegation of the verified statement not 
controverted by an answer or to which no answer is made is, for the 
purpose of the action, taken as true and the trial committee may con- 
sider the facts therein contained as conceded and no other proof of the 
same shall be necessary. 

(d )  At such hearing, and throughout the pendency of such charges, 
the respondent shall be entitled to counsel; to have process to secure 
and compel the attendance of witnesses, the production of papers and 
books, documents and, upon request, the same shall be izsued as pre- 
scribed in chapter 210, Public Laws, 1933. *I11 process officers in the 
State of Kor th  Carolina shall be required to serve the same, and for 
such service shall receive fees allowed in their respective jurisdictions 
for the service of subpcenas issued by the Superior Courts. 

(e)  At  said hearing, or hearings, a complete stenographic report of 
all testimony shall be had and the original and one copy of said testi- 
mony shall be filed with the Secretary of the Council. 

( f )  The cost of stenographic services for such trial shall be paid by 
the Council upon bills rendered and approved as other expenses of the 
Council, and shall be taxed as a part of the costs, as provided in chapter 
210, Public Laws, 1933. 

(g )  At said hearing, or hearings, before said Committee, respondent 
shall have the right to produce in his behalf all competent evidence and 
to testify in person in respect to the matters and things set out in said 
statement and notice. 

( h )  Counsel shall have the right to submit oral argument and wri t tm 
briefs under the direction of the said committee, and to present such 
arguments as may now be presented in the trial of civil actions in the 
Superior Court. 

( i )  After hearing all the evidence and considering the same, the said 
committee shall file its report, stating its findings of fact and making 
its conclusions thereon as to discipline or disbarment, or as to the inno- 
cence of the respondent. Said report in duplicate shall be filed with the 
Secretary of the Council and shall stand for hearing a t  the next regular 
meeting of the Council, but the Council shall have power to continue the 
hearing to specified dates. 

( j )  When the said committee shall formulate its report, a copy thereof 
shall be sent, by registered mail, to the respondent, and the said respond- 
ent shall file his exceptions thereto within ten days from the receipt 
of the copy of said report. I f  the respondent shall desire further time 
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he may apply to the President of The North Carolina State Bar  for 
a n  extension of time in which to file exceptions to said report. The 
President of The North Carolina State Bar  is hereby authorized to 
grant  such extension as will meet the ends of justice, having due regard 
to the right of the respondent to have a full and ample opportunity to 
present his defense and that  i t  is to the interest of the public that such 
matters be speedily concluded. The respondent shall file his exceptions 
within the time herein provided or within the said extended time. 

I f  the respondent shall fail to file any exceptions tc, said report, then 
the Council will proceed thereon ex par f e .  

(k )  Said Council shall consider said report a t  a regular meeting and 
shall determine upon the record of the said hearing, which shall consist 
of the said statement and notice served on the respondent, his answer, if 
any, the testimony taken by the said committee, its report, recommenda- 
tions, and the briefs of counsel filed before said committee, if any, and 
when the same is considered by the Council, the said respondent shall 
be entitled to be heard by the Council in person or through counsel, 
before determination, but no testimony or evidence will be taken by 
the Council and none heard other than such as is contained in the 
record filed by the committee which conducted the hearings. 

(1) Any evidence, discovered after the report of the committee hear- 
ing the matter has been filed with the Council, may be the subject of a 
motion before the Council a t  any time before final judgment to remand 
the said report to the committee, to the end that the said committee 
may hear said newly discovered evidence. Such motion, and the proof 
with respect thereto, shall be made and heard under the rules now ap- 
plicable to motions for new trials in the Superior Court for newly 
discovered evidence in civil actions, and if the said report is remanded to 
said committee to hear said newly disco~ered evidenc~e, then the same 
shall be heard by said committee, subject to its competency, and such 
other evidence as may be corroborative or contradictory thereof, may 
also be submitted, and the said committee shall include said newly 
discovered evidence in its report and shall make such further findings 
and recommendations as it may deem proper in the light of all the 
evidence. Notice of such motion shall be given to opposing counsel 
a t  least ten days before said motion is to be heard. 

(ni) Upon such record, after hearing the argument thereon, the 
Council shall render its judgment as authorized in  chapter 210, Public 
Laws, 1933, and amendments thereto, a t  a regular meeting, notice of 
which meeting shall be given the respondmt, who shall have the right 
to be present in person or through counsel. 

( n )  From any judgment of suspension from the practice, or disbar- 
ment, the said respondent may appeal, as provided in chapter 210, 
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Public Laws, 1933, and notice of such appeal shall be sufficiently given 
the said Council, if given orally, when said judgment is rendered a t  a 
meeting of said Council, or by service of written notice of the same on 
the Secretary-Treasurer thereof, within fifteen days from the rendition 
of said judgment by said Council, which fifteen days shall begin to run 
from the final adjournment of the meeting of said Council a t  which said 
judgment was rendered. A copy of said judgment duly certified by the 
Secretary-Treasurer shalI be forthwith mailed to the respondent by 
registered letter, with return receipt requested. 

(o)  The record on appeal to the Superior Court shall consist of the 
statement and notice and answer, if any, and the transcript of the evi- 
dence, and the findings of fact and recommendations of the committee, 
and the findings and conclusions of the Council thereon, as well as the 
exceptions, if any, filed to the report of said committee by the re- 
spondent, and the judgment of the Council thereon and the acsignments 
of error therein, as contended for by the respondent. 

( p )  The Secretary-Treasurer shall certify the evidence in question- 
and-answer form as taken a t  the hearing, to the Superior Court, on 
appeal, which appeal shall be sent to the Clerk of the Superior Court in 
the county of the residence of the respondent. 

(q )  Whenever charges shall have been preferred against any member 
of the Bar, and the Council shall have directed a hearing upon the 
charges, it  shall also designate a member or members of the Bar  to proee- 
cute said charges in such hearings as may be held, including hearing upon 
appeals in the Superior and Supreme Courts. The Council may allow 
the counsel performing such services such compensation as it may deem 
proper. 

( r )  I n  the case of persons charged with an offense cognizable by the 
Council, or any committee thereof, a complete record of the proceedings 
and evidence taken before the Council or any committee thereof shall 
be made and preserred in the office of the Secretary-Treasurer and the 
Secretary-Treasurer shall see that  such record is had and preserved 
according to the orders of the Council. 

The Council may, upon sufficient cause shown, and with the consent 
of the person charged, cause the 'said record to be expunged and de- 
stroyed. 

(s)  Final  judgment of suspension from the practice or disbarment 
by the Council shall he certified by the Secretary-Treasurer to the 
Superior Court of the county wherein the respondent resides, and also 
to the Supreme Court of North Carolina. I f  the judgment of the 
Council shall be that  the respondent be privately reprimanded, the 
Council shall formulate the reprimand and shall appoint one of its 
members to read and deliver the same and shall name the time and 
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place for delivery thereof. The Secretary shall spread upon his minutes 
as a final judgment of the Council, the order of private reprimand, the 
name of the member of the Council to deliver the same, and the time 
and place therefor. 

( t )  Whenever any attorney has been deprived of his license under 
the provisions of chapter 210, Public Laws, 1933, and amendments 
thereto, the Council, i n  its discretion, ma7 restore said license upon due 
notice being given and hearing had and satisfactory evidence produced 
of proper reformation of the licentiate before restoration. 

( u )  Due notice of motion before said Council to rtzstore such license 
shall, in so f a r  as it relates to the Council, be had by serving a written 
notice upon the Secretary-Treasurer of the Council t ~ y  delivery of two 
copies thereof a t  least forty days prior to the hearing on said motion. 
I n  lieu of service the said Secretary-Treasurer may, in his discretion, 
accept service of said notice. Notice by publication shall also be made 
by applicant in a newspaper published in the county in which applicant 
resides once a week for four successive weeks. 

(v )  1\11 hearings to restore licenses shall be had by the Council which 
shall make its findings and declare its conclusions thereon and enter its 
judgment upon the same. I f ,  as result of said hearing, the Council 
decides to restore said license, a copy of its judgment I-estoring the same 
shall be certified to the Superior Court of the county wherein the said 
licentiate resides, and if he then resides in a county 0thl.r than the county 
where the judgment disbarring said licentiate has been recorded, then a 
copy shall be certified to the Superior Court in said county where 
said judgment of disbarment has been recorded, and a certified copy 
thewof shall be delivered to the Supreme C'ourt, to the end that  the same 
may be recorded in its minutes, and when so recordrc the judgment of 
the Council restoring said license shall h a w  full force and effect through- 
out the State. 

(w)  The cost of any proceedings for the restoration of license shall 
be paid by the person making application therefor. 

S E : ~ T I ~ X  3. ,111 hearings on any complaint before ihe committee ap- 
pointed by the council to hear the same, shall be public, and if possible, 
shall he held in the courthouse. 

No code or set of rules can be framed which will particularize all the 
dntie.: of the layver in the varying phases of litigation or in all the 
relations of profe~sional life. The rnumeration of particular duties 
should not be construed as a denial of the existence of others equally 
imperative, though not specifically mentioned. 
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I t  is the duty  of the lawyer to maintain towards the Courts a respectful 
attitude, not for the sake of the temporary incumbent of the judicial 
office, but for the maintenance of its supreme importance. Judges, not 
being wholly free to defend themselves, are peculiarly entitled to receive 
the support of the Bar  against unjust criticism and clamor. Whenever 
there is proper ground for serious complaint of a judicial officer, it  is 
the right and duty of the lawyer to submit his grievances to the proper 
authorities. I n  such cases, but not otherwise, such charges should be 
encouraged and the person making them should be protected. 

I t  is the duty of the Bar  to endearor to prevent political considerations 
from outweighing judicial fitness in the selections of Judges. I t  should 
protest earnestly and actively against the appointment or election of 
those who are unsuitable for the Bench; and it should strive to hare  
elevated thereto only those willing to forego other employments, whether 
of a business, political or other character, which may embarrass their 
free and fa i r  consideration of questions before them for decision. The 
aspiration of lawyers for judicial position should be governed by an 
impartial estimate of their ability to add honor to the office and not by a 
desire for the distinction the position may bring to themselves. 

Slarked attention and unusual hospitality on the part of a lawyer to a 
Judge, uncalled for by the personal relations of the parties, subject both 
the Judge and the lawyer to misconstructions of motive and should be 
avoided. Al lawyer should not conimunicate or argue privately with the 
Judge as to the merits of a pending cause, and he deserves rebuke and 
denunciation for any device or attempt to gain from a Judge special 
personal consideration or favor. Li self-respecting independence in the 
discharge of professional duty, without denial or diminution of the 
courtesy and respect due the Judge's station, is the only proper founda- 
tion for cordial, personal and official relations between Bench and Bar. 

4.  HEX COVXSEL F O R  A S  ISDIGEXT PRISOPSER. 

-1 lawyer assigned as counsel for an  indigent prisoner ought not to ask 
to be excused for any tr ir ial  reason. and should always exert his best 
efforts in his behalf. 
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I t  is the right of the lawyer to undertake the defense of a person 
accused of crime, regardless of his personal opinion as to the guilt of the 
accused; otherwise innocent persons, victims only of suspicious circum- 
stances, might be denied proper defense. Having undertaken such 
defense, the lawyer is bound, by all fa i r  and honorable means, to present 
every defense that  the law of the land permits, to the end that  no person 
may be deprived of life or liberty, but by due process of law. 

The primary duty of a lawyer engaged in public prosecution is not to 
convict, but to see that  justice is done. The suppression of facts or the 
secreting of witnesses capable of establishing the innocance of the accused 
is highly reprehensible. 

I t  is the duty of a lawyer a t  the time of retainer to disclose to the 
client all the circumstances of his relations to the particls, and any interest 
in or connection with the controversy, which might influence the client 
in the selection of counsel. 

I t  is unprofessional to represent conflicting interests, except by express 
consent of all concerned given after a full disclosure of the facts. Within 
the meaning of this canon, a lawyer represents conflicting interests when, 
in behalf of one client, it  is his duty to contend for that which duty to 
another client requires him to oppose. 

The obligation to represent the client with undivided fidelity and not 
to divulge his secrets or confidences forbids also the subsequent acceptance 
of retainers or employment from others in matters adversely affecting 
any interest of the client with respect to which confidence has been 
reposed. 

A client's proffer of assistance of additional counsel should not be 
regarded as evidence of want of confidence, but the matter should be left 
to the determination of the client. A lawyer should decline association 
as colleague if it  is objectionable to the original counsel, but if the lawyer 
first retained is relieved, another may come into the case. 

When lawyers jointly associated in a cause cannot agree as to any 
matter vital to the interest of the client, the conflict of opinion should be 
frankly stated to him for his final determination. His  decision should 
be accepted unless the nature of the difference makes i t  impracticable for 
the lawyer whose judgment has been overruled to co-operate effectively. 
I n  this event it is his duty to ask the client to relieve him. 
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Efforts, direct or indirect, in any way to encroach upon the employ- 
ment of another lawyer, are unworthy of those who should be brethren 
at  the B a r ;  but, nevertheless, i t  is the right of any lawyer, without fear 
or favor, to give proper advice to those seeking relief against unfaithful 
or neglectful counsel, generally after communication with the lawyer of 
whom the complaint is made. 

A lawyer should endeavor to obtain full knowledge of his client's cause 
before advising thereon, and he is bound to give a candid opinion of the 
merits and probable result of pending or contemplated litigation. The 
miscarriages to which justice is subject, by reason of surprises and dis- 
appointments in evidence and witnesses, and through mistakes of juries 
and errors of Courts, even though only occasional, admonish lawyers to 
beware of bold and confident assurances to clients, especially where the 
employment may depend upon such assurance. Whenever the contro- 
versy will admit of fair  adjustment, the client should be advised to avoid 
or to end the litigation. 

A lawyer should not in any way communicate upon the subject of 
controversy with a party represented by counsel; much less should he 
undertake to negotiate br compromise the matter with him, but should 
deal only with his counsel. I t  is incumbent upon the lawyer most par- 
ticularly to avoid everything that may tend to mislead a party not repre- 
sented by counsel, and he should not undertake to advise him as to the 
law. 

The lawyer should not purchase any interest in the subject matter of 
the litigation which he is conducting. 

The lawyer should refrain from any action whereby for his personal 
benefit or gain he abuses or takes advantage of the confidence reposed in 
him by his client. 

Money of the client or collected for the client or other trust property 
coming into the possession of the lawyer should be reported and accounted 
for promptly, and should not under any circumstances be commingled 
with his own or be used by him. 
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12.  FIXIKG THE A~IOIJKT O F  THE FEE. 

I n  fixing fees, lawyers should avoid charges which owrestimate their 
advice and services, as well as those which undervalue them. A client's 
ability to pay cannot justify a charge in excess of the ~ a l u e  of the service, 
though his poverty may requirt. a less charge, or eve11 none at all. The 
reasonable requests of brother lawyers, and of their ~+idows and orphans 
without ample means, should receive special and kindly consideration. 

I n  determining the amount of the fee, i t  is proper to consider: (1) the 
time and labor required, the novelty and difficulty of the questions 
involved and the skill requisite properly to conduct the cause; ( 2 )  
whether the acceptance of employment in the particular case will pre- 
rlude the lawyer's appearance for others in cases likely to arise out of 
the transaction, and in which there is a reasonable expectation that  
otherwise he mould be employed, or will involve the loss of other employ- 
ment while employed in the particular case or antagonisms with other 
clients; ( 3 )  the customary charges of thcl Ba r  for similar services; (4) 
the amount inrolved in the controrersy and the benefits resulting to the 
client from the services; (5 )  the contingency or the certainty of the com- 
pensation ; and ( 6 )  the character of the employment, whether casual 
or for an established and constant client. N o  one of these considerations 
in itself is controlling. They are mere guides in ascertaining the real 
value of the service. 

I n  determining the customary charges of the Bar  for similar services, 
it  is proper for a lawyer to consider a schedule of minimum fees adopted 
by a Bar  Association, but no lawyer should permit himself to be con- 
trolled thereby or to follow it as his sole guide in determining the amount 
of his fee. 

I n  fixing fees it should never be forgotten that  the profession is a 
branch of the administration of justice and not a merc money-getting 
trade. 

A contract for a contingent fee, where sanctioned by law, should be 
reasonable under all the circumstances of the case, including the risk and 
uncertainty of the compensation, but should always he subject to the 
supervision of a court, as to its reasonableness. 

14. S V I N G  A CLIENT FOR A FEE. 

Controversies with clients concerning compensation are to be avoided 
by the lawyer so f a r  as shall be compatible with his self-respect and with 
his right to receive reasonable recompense for his services; and lawsuits 
with clients should be resorted to only to prevent injustice, imposition 
or fraud. 
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15. H o w  FAR a LAWYER NAY GO I N  SUPPORTING 1 CLIEXT'S CAUSE. 

Nothing operates more certainly to create or to foster popular preju- 
dice against lawyers as a class, and to deprive the profession of that full 
measure of public esteem and confidence which belongs to the proper 
discharge of its duties than does the false claim, often set up  by the 
unscrupulous in defense of questionable transactions, that it  is the duty 
of the lawyer to do whatever may enable him to succeed in winning his 
client's cause. 

I t  is improper for a lawyer to assert in argument his personal belief 
in his client's innocence or in the justice of his cause. 

The lawyer owes "entire derotion to the interest of the client, warm 
zeal in the maintenance and defense of his rights and the exertion of his 
utmost learning and ability," to the end that nothing be taken or be 
withheld from him, save by the rules of lam, legally applied. S o  fear 
of judicial disfavor or public unpopularity should restrain him from the 
full discharge of his duty. In the judicial forum the client is entitled to 
the benefit of any and every remedy and defense that is authorized by the 
law of the land, and he may expect his lawyer to assert erery such 
remedy or defense. But it is steadfastly to be borne in mind that the 
great trust of the lawyer is to be performed within and not without the 
bounds of the law. The office of attorney does not permit, much less 
does it demand of him for any client, ~ io l a t ion  of law or any manner 
of fraud or chicane. H e  must obey his own conscience and not that of 
his client. 

A lawyer should use his best efforts to restrain and to prevent his 
clients from doing those things which the lawyer himself ought not to 
do, particularly with reference to their conduct towards Courts, judicial 
officers, jurors, witnesses and suitors. I f  a client persists in such wrong- 
doing the lawyer should terminate their relation. 

Clients, not lawyers, are the litigants. Whatever may be the ill-feeling 
existing between clients, it should not be allowed to influence counsel in 
their conduct and demeanor toward each other or toward suitors in the 
case. Alll personalities between counsel should be scrupulously avoided. 
I n  the trial of a cause it is indecent to allude to the personal history or 
the personal peculiarities and idiosyncrasies of counsel on the other side. 
Personal colloquies between counsel which cause delay and promote 
unseemly wrangling should also be carefully avoided. 
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A lawyer should always treat adverse witnesses and suitors with fair- 
ness and due consideration, and he should never m~ni s t e r  to the malevo- 
lence or prejudices of a client in the trial or conduct of a cause. The 
client cannot be made the keeper of the lawyer's conscience in profes- 
sional matters. H e  has no right to demand that  his counsel shall abuse 
the opposite party or indulge in offensive personalities. Improper speech 
is not excusable on the ground that  it is what thc client would say if 
speaking in his own behalf. 

When a lawyer is a witness for his client, except as to merely formal 
matters, such as the attestation or custody of an  instrument and the like, 
he should leave the trial of the case to other counsel. Except when 
essential to the ends of justice, a lawyer should avoid testifying in court 
i n  behalf of his client. 

Newspaper publications by a lawyrr as to pending or anticipated 
litigation may interfere with a fa i r  trial in the Courts and otherwise 
prejudice the due administration of justice. Generally they are to be 
condemned. I f  the extreme circumstances of a particular case justify a 
statement to the public, i t  is unprofessional to make it anonymously. An 
e x  parte reference to €he facts should not go beyond quotation from the 
records and papers on file in the court ;  but even in extreme eases it is 
better to avoid any ex parfe statement. 

I t  is the duty of the lawyer not only to his client, but also to the 
Courts and to the public to be punctual in attendance, and to be concise 
and direct in the trial and disposition of' causes. 

The conduct of the lawyer before the Court and with other lawyers 
should be characterized by candor and fairness. 

I t  is not candid or fa i r  for the lawyer knowingly to misquote the 
contents of a paper, the testimony of a witness, the language or the argu- 
ment of opposing counsel, or the language of a decision or a textbook; 
or  with knowledge of its invalidity, to cite as a u t h x i t y  a decision that  
has been overruled, or a statute that  has been repealed; or in argument 
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to assert as a fact that  which has not been proved, or in those jurisdic- 
tions where a side has the opening and closing arguments to mislead his 
opponent by concealing or withholding positions in his opening argument 
upon which his side then intends to rely. 

I t  is unprofessional and dishonorable to deal other than candidly with 
the facts in taking the statements of witnesses, in drawing affidavits and 
other documents, and in the presentation of causes. 

A lawyer should not offer evidence which he knows the Court should 
reject, in order to get the same before the jury by argument for its 
admissibility, nor should he address to the Judge arguments upon any 
point not properly calling for determination by him. Neither should he 
introduce into an argument, addressed to the court, remarks or statements 
intended to influence the jury or bystanders. 

These and all kindred practices are unprofessional and unworthy of 
an  officer of the law charged, as is the lawyer, with the duty of aiding 
in the administration of justice. 

All attempts to curry favor with juries by fawning, flattery or pre- 
tended solicitude for their personal comfort are unprofessional. Sugges- 
tions of counsel, looking to the comfort or convenience of jurors, and 
propositions to dispense with argument, should be made to the Court out 
of the jury's hearing. X lawyer must never converse privately with 
jurors about the case; and both before and during the trial he should 
avoid communicating with them, even as to matters foreign to the cause. 

24. R I ~ H T  O F  LAWYER TO COXTROL THE INCIDENTS O F  THE TRIAL. 

As to incidental matters pending the trial, not affecting the merits of 
the cause, or working substantial prejudice to the rights of the client, 
such as forcing the opposite lawyer to trial when he is under affliction or 
bereavement; forcing the trial on a particular day to the injury of the 
opposite lawyer when no harm will result from a trial a t  a different t ime; 
agreeing to an extension of time for signing a bill of exceptions, cross 
interrogatories and the like, the lawyer must be allowed to judge. I n  
such matters no client has a right to demand that  his counsel shall be 
illiberal, or that  he do anything therein repugnant to his own sense of 
honor and propriety. 

A lawyer should not ignore known customs or practice of the Bar  or 
of a particular Court, even when the law permits, without giving timely 
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notice to the opposing counsel. As f a r  as possible, :mportant agreements, 
affecting the rights of clients, should be reduced to writing; but it is dis- 
honorable to avoid performance of an  agreement fairly made because i t  
is not reduced to writing, as required by rules of Court. 

A lawyer openly, and in his true character may render professional 
services before legislative or other bodies, regarding proposed legislation 
and in advocacy of claims before departments of government, upon the 
same principles of ethics which justify his appearance before the Courts; 
but it is unprofessional for a lawyer so engaged to conceal his attorney- 
ship, or to employ secret personal solicitations, or  to use means other 
than those addressed to the reason and understanding, to influence action. 

The customary use of simple professional cards is permissible. Publi- 
cation in approved law lists and legal directories, in a manner consistent 
with the standard of conduct imposed by these Canons, of brief biographi- 
cal data is permissible. This may include only a statement of the law- 
yer's name and the names of his professional associates, addresses, tele- 
phone numbers, cable addresses, special branches of the profession prac- 
ticed, date and place of birth and admission to the Bar, schools attended 
with dates of graduation and degrees received, public offices and posts of 
honor held, Ba r  and other Association membership; and, with their con- 
sent, the names of clients regularly represented. This does not permit 
solicitation of professional employment by circulars, or  advertisements, 
or by personal communications or interviews not warranted by personal 
relations. It is  unprofessional to  endeavor to pro'mre professional em- 
ployment through touters of any kind. Indirect advertisements for 
professional employment, such as furnishing or inspiring newspaper com- 
ments, or procuring his photograph to be published in connection with 
causes in  which the lawyer has been or is e n g a g ~ d  or concerning the 
rnanner of their conduct, the magnitude of the interest involved, the 
importance of the lawyer's position, and all other like self-laudation, 
offend the traditions and lower the tone of our profession and are repre- 
hensible. 

I t  is unprofessional for a lawyer to volunteer adv~ce  to bring a lawsuit, 
except in rare cases where ties of blood, relationship or trust make i t  
his duty to do so. Stirr ing up  strife and litigaticm is not only unpro- 
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fessional, but i t  is indictable a t  common law. I t  is disreputable to hunt 
up  defects in titles or other causes of action and inform thereof in order 
to be employed to bring suit or collect judgment, or to breed litigation 
by seeking out those with claims for personal injuries or those having 
any other grounds of action in order to secure them as clients, or to 
employ agents or  runners for like purposes, or to pay or reward, directly 
or indirectly, those who bring or influence the bringing of such cases to 
his office, or to remunerate policemen, court or prison officials, physicians, 
hospital aftache's or others who may succeed, under the guise of giving 
disinterested friendly advice, in influencing the criminal, the sick and 
the injured, the ignorant or others, to seek his professional services. 
duty to the public and to the profession devolves upon every member of 
the Bar  having knowledge of such practices upon the part  of any prac- 
titioner immediately to inform thereof, to the end that  the offender may 
be disbarred. 

Lawyers should expose without fear or favor before the proper tribunals 
corrupt or dishonest conduct in the profession, and should accept without 
hesitation employment against a member of the Bar  who has wronged his 
client. The counsel upon the trial of a cause in which perjury has been 
committed owe i t  to the profession and to the public to bring the matter 
to the knowledge of the prosecuting authorities. The lawyer should aid 
in guarding the Bar  against the admission to the profession of candidates 
unfit or unqualified because deficient in either moral character or educa- 
tion. H e  should strive a t  all times to uphold the honor and to maintain 
the dignity of the profession and to improve not only the law but the 
administration of justice. 

The lawyer must decline to conduct a civil cause or to make a defense 
when convinced that  it is intended merely to harass or to injure the 
opposite party or to work oppression or wrong. Bu t  otherwise it is his 
right, and, having accepted retainer, i t  becomes his duty to insist upon 
the judgment of the Court as to the legal merits of his client's claim. 
His  appearance in Court should be deemed equivalent to an  assertion 
on his honor that  in his opinion his client's case is one proper for judicial 
determination. 

31. RESPONSIBILITY FOR LITIOATION. 

N o  lawyer is obliged to act either as adviser or advocate for every 
person who may wish to become his client. H e  has the right to decline 
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employment. E r e r y  lawyer upon his own responsibility must decide 
what employment he will accept as counsel, what causes he will bring 
into Court for plaintiffs, what cases he will contest in Court for defend- 
ants. The responsibility for advising as to questionsble transactions, for  
bringing questionable suits, for urging questionable defenses, is the law- 
yer's responsibility. H e  cannot escape it by urgi rg  as an  excuse that  
he is only following his client's instructions. 

N o  client, corporate or individual, however powerful, nor any cause, 
civil or political, however important, is entitled to receive nor should any 
lawyer render any service or advice involving disloyalty to the law whose 
ministers we are, or disrespect of the judicial office, which we are bound 
to uphold, or corruption of any person or persons exercising a public 
offce or private trust, or deception or betrayal of the public. When ren- 
d&ng any such improper service or advice, the lawyer invites and merits 
stern and just condemnation. Correspondingly, he advances the honor 
of' his profession and the best interests of his client when he renders 
service or gives advice tending to impress upon the c.lient and his under- 
taking exact compliance with the strict& principle13 of moral law. H e  
must also observe and advise his client to obserre the statute law, though 
until a statute shall have been construed and interpreted by competent 
adjudication, he is free and is entitled to advise as to its validity and as 
to what he conscientiously believes to be its just meaning and extent. 
Brit above all a lawyer will find his highest honor in a deserved reputa- 
tion for fidelity to private trust and to public duty, as an  honest man 
and as a patriotic and loyal citizen. 

Partnerships among lawyers for the practice of their profession are 
r e ry  common and are not to be condemned. I n  the formation of partner- 
ships and the use of partnership names care should be taken not to 
violate any lam, custom, or rule of court locally applicable. Where 
partnerships are formed between lawyers who are not all admitted to 
practice in the courts of the State, care should be taken to avoid any 
misleading name or representation which would creal e a false impression 
as to the professional position or privileges of the member not locally 
admitted. I n  the formation of partnerships for the practice of law, no 
person should be admitted or held out as a practitioner or member who 
is not a member of the legal profession duly authorized to practice, and 
amenable to professional discipline. I n  the selection and use of a firm 
name, no false, misleading, assumed or trade name should be used. The  
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continued use of the name of a deceased or former partner, when per- 
missible by local custom, is not unethical, but care should be taken that  
no imposition or deception is practiced through this use. When a mem- 
ber of the firm, on becoming a judge, is precluded from practicing law, 
his name should not be continued in the firm name. 

Partnerships between lawyers and members of other professions or 
non-professional persons should not be formed or permitted where any 
part  of the partnership's employment consists of the practice of law. 

N o  division of fees for legal services is proper, except with another 
lawyer, based upon a division of service or responsibility. 

The professional services of a lawyer should not be controlled or 
exploited by any lay agency, personal or corporate, which intervenes 
between client and lawyer. A lawyer's responsibilities and qualifications 
are  individual. H e  should avoid all relations which direct the perform- 
ance of his duties by or i n  the interest of such intermediary. A lawyer's 
relation to his client should be personal, and the responsibility should be 
direct to the client. Charitable societies rendering aid to the indigents 
are  not deemed such intermediaries. 

A lawyer may accept employment from any organization, such as an 
association, club or trade organization, to render legal services in any 
matter in which the organization, as an entity, is interested, but this 
employment should not include the rendering of legal services to the 
members of such an  organization in respect to their individual affairs. 

A lawyer should not accept employment as an advocate in  any matter 
upon the merits of which he has previously acted in a judicial capacity. 

A lawyer, having once held public office or having been in the public 
employ, should not after his retirement accept employment in connection 
with any matter which he has investigated or passed upon while in such 
office or employ. 

I t  is the duty of a lawyer to preserve his client's confidences. This 
duty outlasts the lawyer's employment, and extends as well to his em- 
ployees; and neither of them should accept employment which involves 
or may involve the disclosure or use of these confidences, either for the 
private advantage of the lawyer or his employees or to the disadvantage 
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of the client, without his knowledge and consent, a d  even though there 
are other arailable sources of such information. .I lawyer should not 
continue employment when he discovers that  this ohligation prevents the 
performance of his full duty to his former or to his lew client. 

I f  a lawyer is accused by his client, he is not precluded from disclosing 
the truth in respect to the accusation. The announced intention of a client 
to commit a crime is not included within the confidences which he is 
bound to respect. H e  may properly make such disclosures as may be 
necessary to prevent the act or protect those again~st whom it is threat- 
ened. 

A lawyer should accept no compensation, commissions, rebates or other 
advantages from others without the knowledge and consent of his client 
after full disclosure. 

A lawyer may with propriety write articles for publications in which 
he gives information upon the law;  but he should nct  accept employment 
from such publications to advise inquirers in respect to  their individual 
rights. 

40. ~ I S C O V E R Y  O F  ~ M P O S I T I O N  A N D  DECEPTION. 

When a lawyer discovers that  some fraud or deception has been prac- 
ticed, which has unjustly imposed upon the court or a party, he should 
endearor to rectify i t ;  a t  first by advising his client, and if his client 
refuses to forego the advantage thus unjustly gained, he should promptly 
inform the injured person or his counsel, so that  they may take appro- 
priate steps. 

A\ lawyer may not properly agree with a client that  the lawyer shall 
pay or bear the expenses of litigation; he may in  good fa i th  advance 
expenses as a matter of convenience, but subject to .peimbursement. 

I t  shall be improper for a lawyer to permit his name to be published 
after J anua ry  1, 1939, in a law list that  is not approved by the American 
Bar  Association. 

The right of an attorney or counsel to wi thdraa~ from employment, 
once assumed, arises only from good cause. Even the desire or consent 
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of the client is not always sufficient. The lawyer should not throw up 
the unfinished task to the detriment of his client except for reasons of 
honor or self-respect. I f  the client insists upon an  unjust or immoral 
course in the conduct of his case, or if he persists over the attorney's 
remonstrance in presenting frivolous defenses, or if he deliberately dis- 
regards an agreement or obligation as to fees or expenses, the lawyer 
may be warranted in withdrawing on due notice to the client, allowing 
him time to employ another lawyer. So also when a lawyer discovers 
that his client has no case and the client is determined to continue i t ;  
or even if the lawyer finds himself incapable of conducting the case 
effectively. Sundry other instances may arise in which withdrawal is to 
be justified. Upon from a case after a retainer has been 
paid, the attorney should refund such part  of the retainer as has not 
been clearly earned. 

The canons of the American Bar  Association apply to all branches of 
the legal profession; specialists in particular branches are not to be 
considered as exempt from the application of these principles. 

Where a lawyer is engaged in rendering a specialized legal service 
directly and only to other lawyers, a brief, dignified notice of tha t  fact, 
couched in language indicating that  it is addressed to lawyers, inserted 
in legal periodicals and like publications, when it will afford convenient 
and beneficial information to lawyers desiring to obtain such service, 
is not improper. 

N o  lawyer shall permit his professional services, or his name, to be 
used in aid of, or to make possible, the unauthorized practice of law by 
any lay agency, personal or corporate. 

I t  shall be deemed unethical and unprofessional for a member of 
The North Carolina State Bar, who is now or who may hereafter become 
a partner of any judge of any court inferior to the Superior Court, to 
practice his profession in the court of any such judge, during the exist- 
ence of such copartnership. 

I t  shall be deemed unethical and unprofessional for  a member of 
The North Carolina State Bar,  who is now or who may hereafter become 
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a partner of a solicitor or prosecuting attorney of any court of the State 
of North Carolina, to practice his profession in any criminal court of 
such solicitor or prosecuting attorney. 

I t  shall be deemed unethical and unprofessicmal for any attorney 
who is, or has been, a prosecuting officer in any court inferior to the 
Supreme Court, or in any Federal Court, to accept professional employ- 
ment in any matter of a civil or criminal nature growing out of any 
matter or thing which is or may hare  been in any way connected with 
the office of such prosecuting officer during his incumbency. 

I t  shall be deemed unethical for any Judge or Solicitor of any 
criminal court inferior to  the Superior Court to  appear in sny  criminal 
proceeding, whether for the defendant or for the State, in other Courts of 
his county having criminal jurisdiction, whether covxr ren t  with, inferior 
to or superior to  the criminal jurisdiction of the Court over which he 
shall preside, or over which he shall be the prosecuting officer, except 
that this Canon shall not apply to Mayors of Incorporated Towns having 
like jurisdiction in  criminal matters as a Justice of the Peace, except 
that  such Mayors shall not appear in any criminal matters arising 
within his jurisdiction. Provided further, tha t  nothing in this Canon 
is intended to preclude the Solicitor of any Recorder's Court or County 
Court from appearing in  the Superior Court upon request of the District 
Solicitor. 

E 

I t  shall be deemed unethical and unprofessional for  any attorney 
to represent any defendant in any criminal action where such attorney 
or member of his family has personally signed an  ;appearance bond with 
or without compensation, or wherein he has acted as agent or officer for, 
or  is financially interested in, any person, firm, or corporation in execut- 
ing such bond. 

F 

That  i t  appearing to the Council that the United States Government 
has called for  competitive bidding from lawyers to do abstract work and 
that  upon the request of the Government lawyers have submitted com- 
petitive bids for such work-and the question having been raised as to 
whether such bidding is ethical-NOW, therefore, be i t  resolved that  it 
is  the sense of this Council that  hereafter any competitive bidding for 
any legal work is deemed to be unethical. 
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FILING PAPERS WITH AND SERVING THE NORTII CAROLIXA STATE BAR. 

SECTION 1. When Papers Are Filed Under These Rules and Regu- 
lations. Whenever in these rules and regulations there is a requirement 
that petitions, notices or other documents be filed with or served on The 
Korth Carolina State Bar, or the Council, the same shall be filed with 
or served on the Secretary of The North Carolina State Bar. 

ARTICLE X I I .  

SECTION 1. Seal. The E o r t h  Carolina State Bar  shall have a seal 
round in shape and having the words and figures, "THE NORTH CAROLINA 
STATE BAR-JULY 1, 1933," with the word "SEAL" in  the center. The 
seal shall remain in the custody of the Secretary-Treasurer a t  the office of 
The North Carolina State ~ a i ,  unless otherwise ordered by the Council. 
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RULES GOVERNING ADMISSION T O  THE PRACTICE O F  LAW IN T H E  
STATE OF NORTH CAROLINA 

ADOPTED BY THE BOARD OF LAW EXAMINERS AND APPROVED BY THE 
COUNCIL O F  THE NORTH CAROLINA STATE BAR 

1. Ef fect i l !e  D u f e  of T h e  Rules .  Except ac; otherwise proridecl 
herein, the rules of the Supreme Court as contained in 200 N. C., 813, 
shall govern application for admission to the practice of law a t  the 
examinations to be held in August, 1935, and January ,  1936; thereafter 
the following rules shall gorern, provided that, when the going into effect 
of any of the following rules is postpond,  the apprclximate corresponding 
rules of the Supreme Court shall in the meantime control. 

2. Compl iance  S r c e s s c ~ r y .  Subject to the proviiions of the foregoing 
paragraph, no person shall hereafter be admitted to the practice of lav, 
in Kor th  Carolina until and unless he has coniplieo with these rules and 
the laws of the State. 

3. Definitions.  The ternlr "board" and "secreiary" as herein used 
refer, respectively, to the Board of Law Examinel-s of North Carolina 
and the Secretary of the same. Masculine pronouls shall be deemed to 
include the female. 

4. App l i ca f ions .  Every person desiring to be admitted to the practice 
of law in North Carolina shall file an application with the Secretary not 
later than the 15th day of J u n e  prior to the next bar examination. This 
application shall contain such information as is called for by the blanks 
approved by the Board, and shall be accompanied by the fee required by 
Rule 18, and by such evidence of good moral character, certificates of 
general and legal education, and other credentials as applicant relies upon 
to shorn compliance with these rules. All applications, proofs, and certifi- 
cates shall be made upon blanks furnislied by the Secretary. As soon as 
possible after June  15 of each year the Secretary shall make public the 
list of applicants. 

5. Ci t i zensh ip ,  Character ,  A g e ,  Residence. Each applicant a t  the 
time of filing his application, must be a citizen of the United States, a 
person of good moral character, and must have been, for ,  the twelve 
months next preceding the filing of his application, ,I citizen and resident 
of North Carolina, or  must have been a nonresident student, for one 
scholastic year next preceding the filing of his application, in an approved 
North Carolina law school who has the intention, in good faith, of becom- 
ing a citizen and resident of North Carolina within six months after 
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filing his application, in which latter event license shall not actually issue 
to him until and unless within this six-months' period he has become a 
citizen and resident of h'orth Carolina, and has satisfied the Chairman 
of the Board to that  effect. H e  must be a t  least 21 years of age a t  the 
time of filing his application, or of such an  age that  he will become 21 
within twelve months next after filing his application, ~ r o v i d e d  that  no 
license shall actually issue to any person until he has reached the age 
of 21. 

6. X o r a l  C h a r a c t e r  of  d p p l i c a n f .  No applicant shall be licensed 
upon examination or by comity until and unless he has been found by thr  
Board to be of good moral character. Each applicant shall furnish 
certificates of good moral character from four responsible persons, a t  
least two of whom shall be members of The North Carolina State Bar, 
practicing in the Supreme Court, provided that  in exceptional and meri- 
torious cases the Board may accept, in lieu of certificates from North 
Carolina practitioners, certificates from two attorneys of anothcr State 
who are members of the Bar  of the highest court in that  State, and who 
accompany their certificates with proof to that  effect. 

Any person whose application for admission to the practice of law, 
either by examination or comity, has been denied on account of the lack 
of good moral character shall thereafter be ineligible to take the exami- 
nation or have his credentials considered for two years. 

7.  L a w  S t u d e n t s  t o  R e g i s f e r .  N o  one shall be permitted to take the 
examination to be held in August, 1936, and thereafter, unless he shall 
have previously registered with the Secretary as a law student, provided 
that  all persons who have begun the study of law prior to June  15, 1936, 
shall be allowed to that date to register. I n  determining whether or not 
an  applicant to take an examination has complied with Rules 9, 10, and 
11, no time spent in legal study prior to sixty days before the date of his 
registration will be counted, except that students registering on and prior 
to June  15, 1936, shall be given credit for the entire time of their legal 
study prior to their respectire dates of registration. Registration shall 
be upon blanks prescribed by the Board and shall be accompanied by the 
certificate of the dean of that  approved law school in which the applicant 
has matriculated, or of that lawyer under whose instruction the applicant 
proposes to study (who must a t  the time have been a licensed practitioner 
in North Carolina for fire years), corroborating the fact in the applica- 
tion of which such dean or lawyer has personal knowledge, and gir ing 
to the Board such information and such pledges of intention to be gov- 
erned by these rules in the instruction of the applicant as the Board 
shall require. Registration papers shall be accompanied by the registra- 
tion fee of one dollar required by Rule 18. Upon receipt of the registra- 
tion papers, corroborating certificates, and the registration fee, the Secrc- 
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ta ry  shall acknowledge the same and shall make entry upon his records 
to that  effect. Whenever a registered law student changes his home 
address, or changes the school in which, or the lawyer under whom, he is 
studying, or whenever he shall abandon the study of law, he shall notify 
the Secretary of that  fact within sixty days thereafter. Where a person 
applying to take the examination to be held in  August, 1936, or an 
examination to be held thereafter shall hare  begun and pursued his legal 
studies outside of North Carolina and shall have failed to register as 
required above, deferred registration may, in excepi ional and nleritorious 
cases, be permitted by the Board. 

From time to time during the period of the student's study the Board 
may require reports from him or the law school in which, or the lawyer 
under whom, he is studying concerning the kind and character of work 
he is doing and training he is receiring, and, if upon such investigation 
ihe Board is of the opinion that  the work he is doing or tlie training he 
is receiving does not constitute a compliance with these rules, it may 
refuse to allow him credit for such work, or it may take such other action 
as seems to i t  appropriate. 

8. General Educnf ion .  ( a )  Each ptmon seekine to take the examina- 
tion which is to be held in August, 1938, or any examination held there- 
after, must, prior to taking such examination, have received a standard 
four-year high school education or its equivalent. This may be evidenced 
by the certificate of the principal of the high school last attended, if 
applicant is a graduate of a four-year high school fully accredited a t  the 
time of graduation by the North Carolina State Department of Educa- 
tion. Otherwise, the Board shall ascertain whether or not the applicant 
has complied with this rule by such investigations and examinations as 
shall satisfy it. 

The Board of Law Examiners will, within the mcaaning of Rule 8 ( a ) ,  
deem a n  applicant to h a ~ e  the equivalent of a standard four-year high- 
school education who has a diploma from a high school of any State 
accredited by the Department of Education of such State as a standard 
high school or who has been accepted as a first-year student in a senior 
college in  any State accrcdittd by the Department of Education of that  
State, or who has completed the first two years of study in a junior 
college of any State accrcdittd by the Department of Education of that  
State, or has a diploma from a preparatory school iecognized as a stand- 
ard preparatory school of the grade of a standard high school by the 
Department of Education of the State where located. 

(b)  Each applicant, to take the examination to be held in  August, 
1940, and thereafter, must, prior to beginning tht. study of law, hare  
completed, a t  a standard college, an amount of academic work equal to 
one-half of the work required for a bachelor's dcgrce a t  the university 
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of the State in which the college is located. With  this application he 
shall file a certificate from such college furnishing all information that  
the Board shall require. I f  such person has not taken the above described 
amount of college work, or for any reason cannot furnish a certificate 
of such work, he may request an  examination upon his general education, 
whereupon the Board itself or through some agency designated by it, shall 
examine him. I f  upon such examination, the Board is satisfied that  his 
general education is sufficient to qualify the applicant to practice law, 
the Board may find that  he has met the requirements of this rule as to 
general education. 

I f  a person applying to take the examination to be held in August, 
1940, or an  examination to be held thereafter, cannot qualify under the 
above-stated provisions of this rule, the Board shall allow him to take 
the examination and be admitted if he has previously been accepted by 
an  approved law school as a special student, if at  such  school h e  has  
complied with ei ther  R u l e  9 ( a )  or R u l e  9 ( b ) ,  and if he presents a 
certificate to that  effect by the dean of that  school. 

9. Legal Educat ion.  Each person applying to take the examination 
in h i~gus t ,  1942, or thereafter, must have studied law for three years, 
all of which study must have been completed within a period of six years. 
During that period, he must either ( a )  have studied as a minimum 
requirement, all of the required subjects and any five of the optional 
subjects listed in Rule 13, or (b )  he must have graduated from an 
approved lam school. 

A person shall be deemed to hare  complied with this rule if a t  the 
time of filing his application he present3 the certificate of the dean of 
an  approved law school that he (the applicant) will complete the courw 
of study required for graduation from that school during the current 
summer session conducted by that  school. K O  license shall be issued, 
howerer, until the dean certifies that  the applicant has satisfactorily 
completed that  course of study and has graduated, provided that  no 
review work in preparation for the bar examination shall have consti- 
tuted any part  of the summer's course of study. 

,I person shall be deemed to have graduated from an  approved law 
school for the purposes of these rules, if he has complied with all of the 
requirements for graduation therefrom except those relating to pre-legal 
education and if he was originally admitted to the law school as a special 
student and not as a candidate for a law degree. 

10. E ~ d c n c e  of Legal Educat ion.  Compliance with Rule 9 must be 
evidenced ( a )  by the certificate of the dean of an approved law school 
that  the applicant has studied law in that school for three years and 
that he has passed examinations given by the faculty on all the required 
subjects and on fire of the optional subjects listed in Rule 13, or that  he 
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has graduated from that  law school; or (b )  by the affidavit of a member 
of The Nor th  Carolina State Bar  engaged in active practice of law, who 
has been a licensed practitioner in North Carolina for five years prior 
to the beginning of instruction, that  the applicant has studied law under 
his personal instruction for three years and that  he has passed written 
examinations given by him on all thtb required subjects and on five of 
the optional subjects listed in  Rule 1 3 ;  which allidavit shall be made 
on the form prescribed by the Board of Law Examiners, and the originals 
of which written examinations, and the answers t h e t o  shall be attached 
to such affidavit; or (c)  by a combination of such certificates showing 
that  the aggregate total of the applicant's study in an approved law 
school or schools and under a lawyer or lawyers has equaled three years, 
and that  he has passed written examinations on all the required subjects 
and on five of the optional subjects listed in Rule 1 3 ;  and no certificate 
showing study outside of an  approved lam school for less than six con- 
secutive months will be considered. Persons who have studied law out- 
side of Nor th  Carolina will not be allowed credit for the time spent i n  
such study, except to the extent that  the same has been pursued in an 
approved law school. 

11. 17etrrs of Study Defincd. A year of study, within the meaning of 
Rule 9, shall consist of a minimum of either ( a )  thir ty weeks, excluding 
vacations but including examinations, embracing an  average of twelve 
liours of classroom work each week, and an average of two hours' prepa- 
ration required for each hour of recitation, spent in a law school approved 
by the Board;  or (b )  forty-fiTe weeks, exclusive of vacations embracing 
ii11 aggregate of ten hundred and eighty hours during this period devoted 
to study, recitations, and examinations, and with final examinations in  
each subject of a t  least two hours' duration, speilt under the personal 
iilstruction of a member of The North Carolina State Bar  who. a t  the 
beginning of his instruction of thc applicant, has been a licensed prac- 
titioner in North Carolina for five years. 

Study in the summer session of any law school approred by the Board 
shall count for the same part  as a year's study, ~ i t h i n  the rneaning of 
this rule, as i t  is counted toward graduation under thr  regulations of 
that  school. 

12. Approced  Lous Schools.  The law schools maintained by the Uni- 
versity of Xor th  Carolina, Duke TTniversity, and Wake Forest College 
are hereby approved; other law schools will be a pproved if and when 
they satisfy the Board that  their standards, work, and rquipment are 
substantially the equivalent of those of one or thc other of the above- 
rnentioncd lam schools. The Board may, from tiruc to time, withdraw 
approval from law schools previously approved, if and when it deter- 
mines that  they do not conform to the foregoing requirements. 
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13. Examinations. Beginning with the examination to be held in 
August, 1936, there shall be held one examination each year of those 
applying to be admitted to practice law in Korth Carolina; i t  shall be 
held in the City of Raleigh and shall commence on the first Tuesday in 
August a t  10 a.m. N o  person other than one applying for admission 
by comity will be admitted to the practice of law until and unless he 
has been found by the Board to have duly passed an  examination given 
in accordance with this rule, the Board being hereby vested with the 
authority to determine what shall constitute the passing of an exami- 
nation. The examinations to be given in August, 1942, and thereafter, 
will deal with the following required and optional subjects: Required: 
Agency, Business Associations (including corporations, partnerships, 
joint stock companies and business trusts), Civil Procedure, Constitu- 
tional Law, Contracts, Criminal Law arid Procedure, Equity, Evidence, 
Legal Ethics, Kegotiable Instruments, Personal Property, Real Property, 
Security Transactions (including mortgages, security deeds of trust, 
trust receipts, pledges, conditional sales, guaranty and suretyship), Torts, 
and Wills and Administration. Optional: Administrative Law, Conflict 
of Laws, Debtor's Estates (including bankruptcy, receiverships, assign- 
ments for the benefit of creditors, compositions and state reorganization 
and insolvency statutes), Domestic Relations, Federal Jurisdiction and 
Procedure, Future Interests, Insurance, Labor Law, Municipal Corpora- 
tions, Public Utilities, Quasi-Contracts, Sales, Taxation, Trade Regula- 
tion, and Trusts. 

"Applicants will be expected to answer all of the questions relating to 
the required subjects and those relating to any five of the optional 
subjects." 

13  ( a ) .  Fo r  the purpose of meeting such emergencies as may arise 
during the present war, the Board may allow such applicants as are 
qualified to take any regular examination, but who are members of the 
armed forces, to take the examinations of this Board a t  or about the 
same time and during the same or about the same periods through 
proctors authorized by the Board at or near the stations where the 
applicants may be located. Any applicant taking an examination under 
this amendment shall be required to pay any added expense attached 
to such examination and the Board may consider the papers submitted 
by the applicant at such meeting as it may deem proper. For  the pur- 
poses of effectuating this rule the Secretary is authorized to .wail-e the 
requirements as to time of filing application. This rule is adopted for 
the purpose of meeting the emergency created by the p r e ~ e n t  war. 

14. Profest. Any person may protest the right of any applicant to be 
admitted to the practice of law either by examiliation or as a matter 
of comity. Such protest shall be made in writing, signed by the person 
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making the protest, and bearing his l ion~e and busincw address, and shall 
be filed with the Secretary of the Board not later t11an J11ly 15 previous 
to the date on which the nest succeeding exanlinatiori is to be held. The  
Secretary shall immediately notify the applicant of the protest and of 
the charges therein made; and tlie applicant rnay thereupon withdraw 
as a candidate for admission to the pravtiee of lam , ~ t  that examination; 
but, in case his withdrawal in writing is not received by tlie Secretary by 
noon of the Saturday preceding the examination, he shall not be allowed 
thereafter to withdraw, and the person making he protest and tlie 
applicant in question shall appear before the Board a t  10 o'clock a m .  
of the Monday preceding the examination, w h e r e u ~ ~ o n  the Board shall 
proceed forthwith to hear the matter and to make such disposition thereof 
as in its judgment seems just and in accordance with these rules and with 
the laws of North Carolina. The protest qhall not be made public unless 
and until the final disposition of the matter lias been determined adrersely 
to the interest of the applicant. 

15. C ' e r f i f i c x f r s  S o t  C 'onc lus i z~r .  Certificates furnished by an appli- 
cant shall not be conclusive upon the B o d  as to the facts therein stated; 
it shall make ?uch inrestigation as it sees fit into the character of an 
applicant and the facts relating to the question as to whctlier or not he 
has complied with these rules; arid if it  desires, i t  may require the 
applicant to appear in pcrqon before it, ,or before some person designated 
by it, a t  or before the time of the examination which the applicant is 
seeking to take, for thr  purpme of rlicitiiig from hini additional informa- 
tion. ,111 inforn~ation f~irnished to the Board hy an applicant, and all 
answers and qucstioliq upon hlanks furnislied by ilie Board, shall be 
dcemetl rnatnial .  

16. E f f r c t  of Di.shrrrmcnt. S o  oil? nlio has been disbarred to practice 
law in this or any other State, or by any Federal Court, and whose sen- 
tence of disbarment lias not heen re4i lded,  and whoce liccnsc to practice 
law has not heen restored, shall be allowed to stand any examination held 
after the adoption of these rules, nor qliall he be admitted to practice law 
in this State by comity or otherwise. 

17. ( ' o t n i f ~ j .  , lny person duly l icenwl to practice law in anotlicr 
State may bc licrnsecl to practice law in thiq State nithout examination, 
if attorneys n.ho are liccri~ed in this State rnay he l ic rn~ed x-ithout exam- 
ination in the State in ~ s h i c h  hc was l ieenwi upon the applicant's fur-  
niihing to the Board a certificate from a member of the court of last 
reqort of such State that he is duly l icenwl to pract ce law therein, and 
that he has been actively cngaged in thc practice of law heforc the Courts 
of said State and tlie Courts of the Frderal Goverlinient, or as a full-time 
teacher in a law school approved by the Board, for fire yrars or more, is 
in good professional standing, with no charges unclispowl of against 
him as to professional conduct, and is of good ri lo~al  character and a 
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proper person to be licensed to practice law, together with a certificate 
from two practicing attorneys of such State, practicing in the court of 
last resort, and two persons who are not attorneys, as to the applicant's 
good moral character, whose signatures shall be attested by the clerk of 
the court ;  and upon the applicant's satisfying the Board that  he has 
complied with the provisions of Rule 5 relating to citizenship and resi- 
dence in North Carolina. 

Applicants for admission to practice law under this rule shall be 
required to deposit with the Secretary of the Board the same amount 
required of applicants who stand the examination, and they shall be 
required to file with the Secretary on or before the 15th day of June  of 
the year in which they desire to be admitted all of the certificates and 
other documents required by these rules. I n  addition to all other fees 
required by these rules, each applicant for admission under this rule shall 
deposit with the Secretary the sum of $50.00 to be used as the Board 
may direct for inrestigation or otherwise. I f  the fee charged comity 
applicants in such states or jurisdiction from which the applicant files 
shall be in excess of the total amount chargeable under the rules of this 
Board, then an  amount equal to the charges fixed to be paid by comity 
applicants applying from this State in such foreign states or jurisdiction 
shall be paid to this Board. N o  license shall be issued to any applicant 
for admission under this rule e x c e ~ t  a t  the time of the annual examina- 
tion of applicants after the filing of applications as required by Rule 4, 
and after determination of any protest that may he filed under Rule 14 :  
Provided,  that the Board may, when in session a t  any other time, grant 
an interim permission to such applicant to practice law until license shall 
be issued or declined: Pr013 id~d  fur ther ,  that such applicant must have 
preriously complied with all the requirements of this rule. 

18.  Pees.  ( a )  Each person registering in accordance with Rule 7 
shall, a t  the time of registering, pay to the Secretary one dollar; and 
the money derived from the payment of registration fees shall be used 
to defray the expenses of administering Rule 7 and the other expenses 
of the Board. 

(b)  A11 applicants to take examinations held after the adoption of 
these rules shall pay to the Secretary a filing fee of one dollar and fifty 
cents, and shall deposit with him an additional sum of twenty-two 
dollars, of which last named sum two dollars shall be considered a deposit 
to pay for license if issued. Any applicant who shall fail to pass the 
examination shall receive a refund of twelve dollars from said twenty-two 
dollars so deposited. 

19.  Isst lance of License. Upon compliance with these rules the Secre- 
tary shall issue to each succe~sful applicant a license to practice law in 
S o r t h  Carolina, the same to be in such form as may be prescribed by the 
Board. 
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NORTH C A R O I ~ A - W A K E  COUNTY. 
I, Edward L. Cannon, Secretary-Treasurer of The North Carolina State Bar, 

do hereby certify that the foregoing Rules and Regulations of The North 
Carolina State Bar hare been duly adopted by the Council of The North Caro- 
lina State Bar  and that said Council did by resolution, a t  a regular meeting 
held on July 17, 19.12, unanimously adopt said rules and regulations. 

Given under my hand and the seal of Thc) Xorth Carol~na State Bar, this the 
7th day of August, 19.12. 

EDWARD L. CAXIYOII, Secretary, 
The Sorth Carolina State Bur. 

[The North Carolina State Bar  
Seal 

July  1, 1933.1 

After examining the foregoing Rules and Regulations of The North Carolina 
State Bar, i t  is my opinion that the same complies with a permissible inter- 
pretation of Chapter 210, Public Lams 1933, and amendments thereto. 

This the 1st day of September. 1942. 
J ~ C H A E L  SCHEKCI~, 

Associate Justice. 

r p o n  the for~going certificate, i t  is ordwed that the foregoing Rules and 
Rtyg~lations of The Xorth Cnrolina State Bar be spread npon the minutes of 
the Supreme Court and that it  be published in the forthcoming volume of the 
Ht l~or t s  as  provided by the Act incorporating The North Carolina State Bar. 

This the 1st day of September, 1942. 
DENNY, J., 

E'or the Court. 
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CONDENSED CATALOG OF NORTH CAROLINA 

SUPREME COURT LIBRARY 

Scope of Catalog. 

This catalog is intended as a guide to the textbooks, law reviews, and 
State and Federal reports and codes, not as a detailed inventory of the 
Library's accessions. I n  the interest of conciseness and economy, general 
and semi-legal works ordinarily not consulted in legal briefing and 
research, and the following, have been omitted from specific listing : 

General (Webster's, Century, etc.) and technical ( A  S e w  Technical 
Dictionary, Bouvier's Law Dictionary, Black's Law Dictionary, etc.) 
dictionaries and words and phrases, law-finding aids (Hicks' Materials 
and Xethods of Legal Research, Beardsley's Legal Bibliography and the 
Use of Law Books, etc.), quotation search manuals (Bartlett's Familiar 
Quotations, Cyclopedia of Quotations, etc.), general (Encyclopedia 
Britannica, S e w  International, etc.), and non-legal (Encyclopedia of the 
Social Sciences, etc.) encyclopedias, as well as legal encyclopedias 
(Corpus Juris, American Jzirisprmdence, etc.), legal digests, both general 
(American Digest Sys fem)  and special (Southeastern Digest, Pub. 
Utilities Reporfs Digest, etc.) as well as foreign digests (English and 
Empire Digest), foreign reports (English, Scotch, Irish, Canadian, etc.), 
session laws (Nor th  Carolina-conlplete from 1715, and scattered old 
and all recent ones from other states), bar reports (complete for h'. C., 
American Bar  Association, and incomplete for other states), and Bttor- 
ney-General reports (U. S., N. C., etc., substantially complete). 

Location of Books. 

,4t the beginning of each topical grouping of titles is indicated the 
location of these books in the Library to assist those searching without 
the aid of a librarian. Most textbooks are found in the northeast corner 
of the Library. 

Index to Catalog. 

Cross references a t  the beginning of topical headings, where helpful, 
list other related topics where additional material mag be found under re- 
lated subjects. Following is a list of topics covered, with page references : 
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Abstracts ( s e e  Real Proper ty ) .  

Accounting ( i n  northeast corner o f  L ibrary ) .  
G r a h a m  and Katz-Accounting i n  L a w  Pract ice  (2d Ed.)  1938 
Davis-Legal Account ing and Cour t  Aud i t ing  1928 
Dodge-Estate Adminzstrat ion and  Account ing 1940 

Administrative L a w  ( i n  northeast corner o f  L ibrary ) .  
Chamber la in  et al.-The Judicial  Func t ion  i n  Federal A d m i n -  

is trat ive  dgenc ies  1942 
Dickenson-ildministratzz-e Just ice  and  S u p r ~ m a c y  of L a w  1937 
Dykstra-Textbook on Government  in Business  1939 
Frank fur te r -The  Pub l i c  nnd I t s  Government  1939 
F r a n k f u r t e r  and Dickenson-C'nses i n  Admin i s t ra t i re  L a w  1932 
Freund-Cases o n  A d m i n i s f r a t i r e  L a  lo 1928 
Freund-Adminis trafzve  Powers  O r e r  Persons  and Proper ty  1928 
Freund  et a1.-Growth of Amer ican  Admin i s t ra t i ve  L a w  1923 
Field-Civil Service  L a w  1939 
Goodnow-Comparative Admin i s t ra t i ve  L a w  1893 
Hart-An In t roduc t ion  t o  Admin i s t ra t i ve  L a w  1940 
Kirsh-Trade Associations in L a w  nnd  Business  1938 
Landis-Ad~~ei~zistratit~e Process 1941 
P i k e  and Fischer-Federal Admin i s t ra t i ve  L a w  1942 
Pound-Admin i s t ra twe  L a w  1942 
Rohlfing-Business and  Government  1938 
Stephens-Adminis trat ive  T r i b u n a l s  nnd Ru les  of Ev idence  1933 
Stone-Public Control  of Business  1940 
V o n  Baur-Federal Adnzinis trat izv  L a w  1942 
rh ler -Rev iew of Adminis trot iz -e  A c t s  1942 

Administrators ( see  W i l l s ,  Executors,  and Adminis trators) .  

Admiral ty  ( i n  northeast corner o f  L ibrary ) .  
Arnould-Law of Mar ine  Insurtrnce (9th Ed.) 1914 
Benedict-American A d m i r a l t y  ( 5 t h  E d .  ) 1925 
Conkling-U. S .  A d m i r a l t y  (2d Ed. )  1857 
Desty-Xanual  of L a w  of S h i p p i n g  and A d m i r a l t y  1879 
Hughes-Handbook on A d m i r n l f y  Ltrw 1901 
Parsons-Treatise o n  L a w  of S h i p p i n q  and A d m i r a l t y  1869 
Parsons-Treatise on L a w  o f  N a r i n e  Insurance 1868 
Smi th -Bdmira l t y  L a w  and  Procedure ( 3 d  Ed.)  1885 

Agency ( i n  northeast corner o f  L ibrary ) .  
A m e r i c a n  L a w  Inst i tu te-Restatement  of Agency  1933 
Anson-Contracts ond Lnw of .4gency (3d  , lmer. Ed.) 1924 
Clark and Skyles-7'retrtis~ on Lnrr o f  Agency 1905 
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Agency-Continrrcd. 
Ewel l -Treat  ise o n  L a w  of Pr inc ip t t l  a n d  .lgen t 1879 
Mechem-Treat i se  o n  L a w  of A g e n c y  ( 2 d  E d . )  1914 
Reinhard-Treat i se  o n  L a w  of A g e n c y  1902 
Ross-Princ ipal  a n d  A g e n t  (49 Lan.  L i b r a r y )  1858 
S tory -Commen tar i e s  on  Laze, of ,1,1iency ( 9 t h  Eld.) 1882 
Thompson-L iab i l  i t ies o f  dyer1 t s  of Corporn f io , ,  s 1880 
T i f f a n y - H a n d b o o k  o n  L a w  of P r i n c i p a l  a n d  A g e n t  1903 
W h a r t o n - C o m m e n t a r i e s  on  La tc  of' A g ~ n t s  (end A q c n c y  1876 

Air ,  Rad io  ( i n  nor theas t  corner o f  L i b r a r y ) .  
B e r r y - C o m m u ~ ~ i c t l t i o ~ s  b y  . l ~ r  and R u d m  1937 
Hotchk i s s -A  c iu t i on  I,alu 1938 
Luptoa-C'iuiL d c i t e f i o n  L a w  1933 
?rlarchetti--Law of S t a g e ,  S c r e e n  r r d  Rrctlro 1936 
Socolow-Laic) o f  R a d i o  Hrondccls f z~ig  1931 
Weni l e rnan -Law of X n n  ic ipnl  A i r p o r t s  1931 

Arbi tra t ion  and Award  ( i n  nor theas t  corner o f  L i b r a r y ) .  
Bil l iags-Trentiae o n  L n ~ u  of A l ~ ~ v r d s  (51  Law L i b r a r y )  1846 
Caldwd l -Trea t i s e  o n  L a x  of d r b i t r n f i o n  1822 
I<ellor-LZrbitrief ion  in  Acf i on  1941 
Morqe-Laus of d r b i t m t  ion  a n d  d m l r d  1872 
Sturges-Treu  f rse o n  C o n r n z ~ r c i n l  d rbi t  rn t ions  trnil rl lcnrds 1930 
Watson-Tre tc t i se  o n  L n u ~  of _ l r h i t r a t i o n  rent1 A w a r d  (59 L a w  

L i b r a r y )  1848 

Associations ( i n  nor theas t  corner o f  L i b r a r y ) .  
End l i ch -LUILJ  of B u i l d i n g  d s soc ia t zons  ( 2 d  E d . )  1895 
E v a n s  and  Stokdyk-Lccw of Co-opera  f i v e  X a r l . c f i n g  1937 
Hanna-Law of C 'o-operuf ice  X a r k e t i n g  1931 
Kir sh -Trade  ds.wciation.s i n  L n w  crnd Rlrsiness 1939 
Xorwood-Federal  T r n t l ~  trnd P r i c e  L n u !  1939 
Rohl f ing-Business  n n d  f ;o r%~rnrnen l  1938 
Sundheim-Rrl i l t l ing  nntl  Locin . i , w ~ c i u f i o n s  1933 
T h o m p s o l i - T r ~ n t i s e  on Tluilrling n n d  L o n n  .4s>ociofions (2d 

Ed.) 1899 
T h o r n t o n  & Blackledgr-Bzeildilrg and  L o a n  d s s o c i r ~ t i o n s  1398 
T o u l m i n - T r a d e  A g r e e m e n t s  a n d  Ant i - l l ' rus f  I,clrcs 1937 
W r i g h t i n g t o n - L a w  of L7nincorpor tr t~d  =Lssocicct~ons 1916 

A t t a c h m e n t  ( i n  nor theas t  corner o f  L i b r a r y ) .  
Drake-Treat i se  o n  L a w  o f  d f t ~ r c h t r l e n f s  ( 5 t h  E d . )  1878 
Kneeland-Treat  ise on La111 of d f  tuchrnenf  s 1885 
Locke-Law of Fore ign  t t ~ r e h r n e n f ~  1858 
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Attachment-Continzced. 
Rood-Law of Garn i shment . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ,1896 
Shinn-Treatise o n  L a w  of A t t a c h m e n t  and  Garn i shment  . . . . . . . . .  1896 
Waples-Treatise o n  A t t a c h m e n t  and  Garn i shment  . . . . . . . . . . . . . . . . . . .  ,1885 

Attorneys  ( i n  o f f i ce )  
Archer-Ethical Obligations of the  L a w y e r  1910 
Bradway-The B a r  and  Pub l i c  Relat ions  1934 
Brown-Lawyers a n d  f h e  P r o m o t i o n  of Just ice  1938 
Reed-The T r a i n i n g  for the  Pub l i c  Profess ion of L a w  1921 
Thornton-At torneys  a t  Lazo 1914 
Weeks-Treat ise  o n  A t torneys  and Counsellors a t  L a w  1878 

Automobiles ( i n  northeast corner o f  L ibrary ) .  
Anderson-An Au tomobi l e  Accident  S u i t  1934 
Appleman-Automobi le  L iab i l i t y  Insurance 1938 
Babbitt-Alotor Veh ic le  L a w  1933 
Babbitt-The L a w  App l i ed  t o  Motor  Vehicles  1923 
Berry-The L a w  of A u f o m o b i l e s  ( 7 t h  E d . )  1935 
Blashf ie ld-Cycloped~a of Au tomobi l e  L a w  ( P e r m .  E d . )  1935 
Clerenger-Aufomobi lc  T r i a l s  1936 
Huddy-Cyclopedia of Au tomobi l e  L a w  (9th E d . )  1931 
Malcolm-Automobile Gues t  L a w  1937 
Simpson-The L a w  Relat ing to  d u t o m o b d e  Insurance 1929 
Sunderlin-Automobile Insurance 1929 
Schwartz-Trial  of A u f o m o b i l e  Accident  Cases 1968 
Var tan ian-Law of Azrtomobiles in S o r t h  Carol ina 1938 

B a i l n ~ e n t s  ( ~ n  northeast corner of Library, under "Pers.  Property," 
"Carriers").  

Dobie-Handbook o n  B a i l m e n t  and Carriers 1914 
Hale-Bailmenfa and  Carriers  1896 
Jones-Lazu of Bazlments  1836 
Lawson-Bai lmenfs  1895 
Schouler-Treatise on R a d m e n f s  and  Carriers  (2d  E d . )  1887 
Story-Law of B a i l m e n f s  ( 9 t h  E d . )  1878 
V a n  Zile-Railments and Carriers  ( 2 d  E d . )  1908 

Banks  and Banking ( i n  northeast corner o f  L ibrary ) .  
B a n k i n g  L a  10s ( F e d e r a l )  1930 
Bolles-Banks and  T h e i r  Depositors 1887 
Brady-Federal B a n k i n g  L a w s  1930 
Braver-Liquidation of Fznancial I n s f i t u f i o n s  1936 
Carmalier-Digest of Personal F inance  L a w s  1932 
Hubachek-Annotat ions  on S m a l l  Loan  L a w s  1938 
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Banks and Banking-Conthtz~cd. 
Magee-Law of X a f i o n a l  and S ta te  Ranks  ( 2 d  E d . )  . . . . . . . . .  .I912 
Michie-Treatise o n  L a w  of Banks  and Bank ing  . . . . . . . . .  1931 
Morse-Treatise on  Lau! of Banks  and Bank ing  ( 6 t h  E d . )  . . . . .  1928 
O'Connor-The L a w  of S a f i o n a l  Banking . . . . . . . . . . . . . . . .  1941 
Patton-Digest of Bank ing  L a w  Opinions . . . . .  . . 1941 
Paine-Bank Laws of State  of X e w  Y o r k  . . . . . . . . .  . . .  1885 
Perley-Law of Interest . . . . . . . . . . . . . . .  . . . . . . . .  1893 
Ti f fany-Handbook of L a w  of Banks  and Bankirlg . . . . 1912 
Tyler-Treafise o n  L a w  of Usury  . . . . . . . . . . . . . . . .  1873 
Webb-Law of U s u r y  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1899 
Zollman-Banks and Banking ( P e r m .  E d . )  . . . . . . . . .  1936 

Bankruptcy ( i n  northeast corner of Library). 
Bigelow-Laui of Fraudulrnt Conve~yances ,1911 
Black-Treatise on L a w  of B a n k r u p f c y  (3d  E d . )  1922 
Brandenburg-Law of Bankruptcy  (3d E d . )  1903 
Browne-Federal Rankruptcy  Practice 1933 
Bump-Law and Practice of B a n k r u p f c y  ( 1 1 t h  E d . )  1898 
Bump-Fraudulent Conveyances ( 4 t h  E d . )  1896 
Collier-Bankruptcy A c t  of 1928 ( 1 4 t h  Ed.) 1940 
Dryer-Supreme Court  Bankruptcy  Law 1937 
Eden-Bankruptcy Practice ( 3 4 ,  35 L a w  Library)  1541 
Finletter-Principles of Corporate h'eorganizaticn 1936 
Fixel-False Financial S f a f e m e n f s  1934 
Gerdes-Corporate Reorganization 1936 
Glenn-Liquidaf ion 1935 
Glenn-Law of Frtiudltlenf Convryonces 1940 
Johnson-Bnnkruptcy Rcgulaiions 1936 
Loveland-Law of P r o c e ~ d i n g s  (2d  Ed . )  1904 
Menin  and Herzog-Bankrupicy Forms 1036 
Moore-Fmudulent C'onveynnces 1908 
Remington-Treatise on Bankruptcy  L a w  ( 3 d  Ed., with Sup- 

plements) 1925 
Wait-Fraudulenf  Conzvyances (3d E d . )  1897 

Bonds and Stocks ( i n  northeast corner o f  Library) .  
Black-Sfock Exchange,  Stock Brokers, and Customers 1940 
Christy-The Transfer  of Stock 1940 
Cowan-Manual of Securities Laws 1023 
H o f f m a n  and Wood-Tarnf ion o f  F e d ~ r n l  ar~tJ J l t~n ic ipn l  

Bonds 1927 
Jones-The Law of Bonds ctnd Bond S ~ c u r i f i e s  1935 
Jone9-Corporate Bonds nnd Mor f qaqcs 1907 
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Bonds and Stocks--Continued . 
Meyer-The L a w  of Brokers and Stock Exchanges . . . . . . . . . . . . . . . . . . . . . .  1936 
MacClelland and Fisher-The L a w  of Corporate Mortgage 

Bond  Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1939 
Quindry-Bonds and Bond Holders . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1934 
Warren-Xarg in  Customers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1941 

Carriers ( in  northeast corner of Library) . 
Angell-Treatise o n  L a w  of Carriers ( 5 t h  E d . )  . . . . . . . . . . . . . . . . . . . . .  1877 
Baldwin-American Railroad L a w  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .... . . . . .  1904 
Beale & Wyman-Railroad Rate Regulation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1906 
Booth-Law of Street Rai lways . . . . . . . . . . .  .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1892 
Calvert-Regulation of Commerce Gnder Federal Constitution . .  1907 
Dobie-Handbook on L a w  of Bai lments  and Carriers . . . . . . . . . . . . . . . . . .  1914 
Doherty-Liability of Railroads to  Interstate Employees . . . . . . . . . .  1911 
Elliott-Treatise on  L a w  of Railroads (3d  E d . )  . . . . . . . . . . . . . . . . . . . . . . . . .  1921 
Fetter-Treatise on  Carriers of Passengers . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1907 
Hale-Law of Bai lmenfs  and Carriers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1896 
Hutchinson-Law of Carriers (3d  E d . )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1906 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Lawson-Bailments 1895 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  Moore-Treatise on L a w  of Carriers (2d E d . )  1914 

. . . . . . . . . . . .  P i e r c e  Treatise o n  L a w  of Railroads . . . . . . . . . . . . . . . . . . . . . . . . .  ... 1881 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Porter-Law of Bills of Lading 1891 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Redfield-Law of Rai lways ( 5 t h  E d . )  1873 
. . . . . . . . . . . . . . . . . .  Roberts-Injuries to Interstate E.m ployees (2d  E d . )  1929 

Schouler-Treatise o n  Law of Bai lments  and Carriers ( 2 d  
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  E d . )  1887 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  Thompson-Law of Carriers of Passengers 1880 
. . . . . . . .  Thornton-Federal Employers' Liabi l i ty  Ac t  (3d  E d . ) .  1916 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  V a n  Doren-The Law o f  Sh ipment  1932 
. . . . . . . . . . . . . . . . . . . . . . . . .  Watkins-Shippers and Carriers ( 4 t h  E d . )  1930 

. . . . . . . . . . . . . . . . . . .  Wood-Treatise on  Law of Railroads (2d E d . )  1894 

Codes and Compilations (located in alcove by elevator. south side of 
Library)  . 

Alabama-Code. 10 vols.. P e r m  . Ed., annotated 1940 
Alaska-Compiled Laws 1933 
Arizona-Code. 6 rols.. P e r m  . Ed.. annotated 1939 
Arkansas-Pope's Digest. 2 vols., annotated. w i t h  '42  S u p p  . 1937 
California-Deering's Codes. General Laws. Consf i tut ion.  11 

vols., P e r m  . Ed., annotated 1937-41 
Canal Zone-Code. 1 vol.. annotated 1934 
Colorado-Statutes. 5 vols.. P e r m  . Ed.. annotated 1935 
Connecticut-General Statutes. 3 vols., w i t h  '39 C u m  . S u p p  . 1930 
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Codes and CompilationsCo)rtiwucd. 

Delaware-Code, 1 vol. 1935 
District of Columbia-Code, 2 vols., annotated, Perm. Ed. 1940 
Florida-General Lauss, 1 vol. 1941 
Georgia-Code, 1 vol. 1933 
Hawaii-Laws, 1 vol. 1935 
Idaho-Code, 4 vols., annotated, with '40 Supp.  1932 
Illinois-Stafufes, 1 rol., Ba r  Ed.  1941 
Indiana-Bald~cin's Sfclfufes, 1 rol., annotated, Perm. Ed.  1934 
Iowa-Code, 1 vol. 1939 
Kansas-General Sfaf.ntes. 1 vol., annotated, with '41 Supp.  1939 
Kentucky-Re&ed Sfrrtufes, 1 vol. 1942 
Kentucky-C'arroll's Statutes, 1 vol.. annotated, Perm. Ed. 1936 
Louisiana-(ien~rnl Ptafufes,  6 vols., annotated, Perm. Ed.  1939 
Louisiana-Lotrisiann ('ode of Prtrcfice, 1 rol., annotated, 

Perm.  Ed.  1939 
Maine-Refqised Stafufes, 1. vol. 1930 
Maryland-Code, 2 vols., annotated 1939 
Massachusetts-(ieneral Laws, 3 vols. 1932 
Michigan-Compiled Laws, 4 vols., with '40 Supp.  1929 
Minnesota-Stafufes, 2 vols., annotated 1942 
Mississippi-Code, 2 vols., annotated, with '38 ISupp. 1930 
Missouri-Revised Sfa fu tes, 3 vols. 1939 
hfontana-('ocl~, 5 vols., annotated, with '39 Snpp.  1935 
Sebraska-Pompil~d Sfafzrfes, I rol., annotated, with '41 Supp.  1929 
Nerada-('ompiled Lncrs, 8 vols., annotated, with '41 Supp. 1929 

Hampshire-1'1tbltc Lrr I P S ,  2 rols. 1926 
Pu'ew Jeriey-Rerised Sfafztfes, 5 pol$., with '40 Supp. 1937 
S c w  hfcxico-Sfrrfufrs, 1 vol., annotated, with '38 Supp.  1929 
Kew York-Lnri~s (Thompwn) ,  5 rols., with '41 Supp. 1939 
North Carolina-('ode. 1 rol., annotated. with '41 Supp.  1939 
North Dakota-i5'upp. fo ('ompilpd Lcclcls, I rol., annotated 1925 
Ohio-ThrocXworfon's ('ode, 1 rol., annotated 1940 
Oklahoma-Ofic.ictl Stcc tuf r f ,  1 rol., Perm. Ed.  1041 
Oregon-C'omp~lcd L(clc,s, 10 rolc., ~ l l l l O t ~ t ~ d ,  Perm. Ed. 1910 
Pennsylrai i ia-PI~~CIOTI'S i~f / t f~ t fcs ,  1 vol. 1936 
Rhodr Tsland-Gcnertrl Lrrw\, 2 ro l ,~ . ,  annotated 1935 
Solith Caroliila-('ode. 5 voli., annotated 1942 
South Ilakota-Cod?, 4 rols.. ar~notatctl 1939 
Tennecqer-ll'illinms' ' I ' o ~ n c s \ ~ e  Code. 6 rols., ~ imota ted .  

perm.  Ed. 1931 
Texaq-Stnfufes, 1 rol., with '42 S U ~ ) I J .  1936 
United States-Codc, 4 rols. 1940 
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Codes and Conlpilations-Corzt i f 1  ued .  

United States-0'. S. Code, Annotated, 62 rols., Perm. Ed.  
United States-Fed. Code, Annotated, 16 vols., Perm. Ed. 
Utah-Statutes, 1 vol., annotated, with '39 Supp. 1933 
Vermont-Public Laws, 1 vol. 1933 
Virginia-Code, 1 vol., annotated 1942 
Washington-Remington Revised Statutes, 12 vols., annotated, 

Perm. Ed., with '41 Supp. 1932 
West Virginia-Code, 1 rol., annotated, with '41 Supp. 1937 
MTisconsin-Statutes, 1 vol. 1941 
Wyoming-Statutes, 1 rol., with '40 Supp. 1931 
England-Halsbwry's Laws of England, 31 vols., annotated, 

with '39 Cumulative Supp. (Located north side of Library, 
west of office.) 1907-17 
NOTE: The above are the most recent codes in the Library. 

Many of the older codes, compilations and revisions are also 
available. When available, if funds permit it, the most recent 
codes of all adjoining states are procured and all codes kept 
within eight years of the current law, the session laws for the 
period not covered being available in the Library. 

Combinations, Trade Practices ( in northeast corner of Library). 
Consumers' Institute-Consumers' Credit and I t s  Uses 1938 
Dernberg-Trade Mark Protection and Cnfair  Trading 1036 
Eddy-Law of Combinations 1901 
Finch-Federal Anti-Trz~st Decisions 1907 
Grether-P&e Control 1939 
Hodges-Anti-Trust Acf and the Supreme Court 1941 
Joyce-Monopolies 1911 
Kims-Cnfair Competition and Trade-Marks (3d Ed . )  1929 
Korwood-Trade Pracfices and Price Control 1938 
Packel-Co-operatives: Organization and Operation 1940 
Pingrey-Extraordinary Industrial and Interstate Contracts 1905 
Shale-Decrees and Judgments in Federal Anti-Trust Cases 1913 
Spelling-Treatise on Trusts and Xonopolies 1893 
Thornton-Combinations in Rcstrnint of Trotle (2d Ed.)  1928 
Toulmin-Combinations in Restraint of Trade 1928 
Weigel-The F a i r  Trade Acts 1938 

Conflict of Laws (in northeast corner of Library). 
Am. Law Institute-Restofemenf 1934 
Bailey-Conflict of Judicial Dec~sions 1888 
Beale-Conflict of Laws 1935 
Dicey-Conflict of Laws 1032 
Goodrich-Handbook on Conflicf of Laws 1927 
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Conflict of Laws-Contitlued. 
Jacobs-Treatise on L a w  of Domiczle 18$7 
Kennan-Residence and Domicilr 193-1- 
Minor-Conflict of Laws 1901 
Story-Commentaries on C'onflict of Lazos (8 th  Ed.)  1h83 
Sturnburg-Conflict of Laws 1937 
Waples-Law of Debtor and Creditor 1898 
Wharton-Treatise on  C'onflict of Laws ( 3 d  E d . )  1905 

Constitutional Law ( in  northeast corner of Library) .  

Adams-Origin of English Constitution 1912 
Association Am. Law Schools-Selected Essays 1938 
Beck-Constitution of the Cnited States 1941 
Black-American Constitutional L a w  (2d E d . )  1897 
Black-Constitutional Prohibitions 1887 
Bloom-History of the Formation of the Union  Cnder Con- 

s t i tu  f i o n  1935 
Brannan-Fourteenth Amendment  1901 
Burdick-The L a w  of the American Const i tut ion 1922 
Calvert-Regulation of Commerce l/'nder Federal Constitution 1907 
Calvert-The Constitution and T h e  Courts 1924 
Clark-The Rise of the S e w  Federalism 1938 
Cooley-Constitutional Limitat ions (8th E d . )  1927 
Corwin-Commerce Power vs. States' R i g h f s  1936 
Corwin-Constitutional Revolution Ltd.  1941 
Dicey-Law of T h e  Const i tut ion 1920 
Farrand-Framing of T h e  Constitution 1913 
Field-The E f e c t  of a n  I'nconstitutional S ta tu te  1935 
Frankfurter-The Commprce Clause 1937 
Freund-The Police Power 1904 
Foster-Commentaries on  Constitution 1895 
Fuller-The Ac t  to  Regulate Commerce 1915 
Gavit-The Commerce Clause 1932 
Gemtenberg-American Constitutional L a w  1937 
Hare-American Constitutional Law 1889 
Hendrick-Bulwark of the Republic 1937 
Jamison-Constitutional Conventions 1873 
Long-Cases on  Constitutional L a w  1926 
Ludlow-The American Constitution 1941 
MacBain-The Living Const i tut ion 1939 
Madison-Journal of Constitutional Convent ion 1536 
McGehee-Due Process of L a w  1906 
Miller-Constitution of United States 1891 
Mott-Due Process o f  L a w  1926 
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Constitutional Law--Continued . 
A7ew Y o r k  Constitutional Commission Digest of State  Consti- 

tutions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1915 
N e w  Y o r k  Constitutional Convention-All State  Con. s t i tuf ions . 1938 
Ordronaux-Constifutional Legislation of the U . S . . . . . . . . . . . . . . . . . . . . . .  1891 
Orfield-Amending the Constitution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1941 
Phelps-Federal C'ontrol of Interstate Corporations . . . . . . . . . . . . . . . . . . . .  1911 

. Pierce-Manual of C . S Constitution, Annotated . . . . . . . . . . . . . . . . . . . . . . .  1938 
Potter-Treatise on Statutes  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1871 
Prentice-Police Powers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1894 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Richardson-The Federalist Analyzed 1899 
Scott-The Federalist . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1894 
Sedgwick-Statutory and Constitutional L a w  . . . . . . . . . . . . . . . . . . . . . . . . . .  1857 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Sheppard-Constitutional Textbook 1865 
Stimson-Federal and State  Constitutions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1908 
Stimson-The American Constitution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1908 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Story-Commentaries on Constitution 1833 
. . . . . . . . . . . . . . . . . .  Sutherland-A'otes on United States Constitution 1904 

Taylor-Origin and Growth of English Constitution . . . . . . . . . . . . . . . . .  1904 
Taylor-Due Process of L a w  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1917 
Thorpe-Constitutional His tory  of United States  . . . . . . . . . . . . . . . . . . . . . .  1901 
Tiedeman-State and Federal Control of Property  . . . . . . . . . . . . . . . . . . .  1900 
Tucker-Constitution of United States  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1899 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Twiss-Lawyers and the Const i tut ion 1942 
V a n  Holst-Constitutional His tory  of United States . . . . . . . . . . . . . . . . . . . .  1885 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  W a d e  and Phillips-Constitutional L a w  1933 
Warren-Congress, T h e  Const i tut ion and the Supreme Court . . 1925 
Warsof f-Equali ty  and the L a w  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1938 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Watson-Constitution of United States  1910 
Willis-Constitutional L a w  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1936 

. . . . . . . . . . . . . . . . . . . .  Willoughby-Constitutional L a w  of United States  1929 
Wise-Citizenship . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1905 

Contracts ( i n  northeast corner o f  Library) . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  American L a w  Institute-Restatement 1934 

. . . . . . . . . . . . . . . . . . . . . . . . . .  Addison-Law of Contracfs  ( 8 t h  E d . )  1888 
. . . . . . . . . . . . . . . . . . . . . . . . .  Anson-Law of Contracfs  ( 4 t h  a m e r  E d . )  1924 

. . . . . . . . . . . . . . . .  Bnson-English L a w  of Contract (2d  Amer  E d . )  1907 
Batten-Specific Performance of Contracts (67 L a w  Library)  . .  1850 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Beach-Modern L a w  of C o n f r a c f s  1897 
Bigelow-Law o f  Fraud . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1877 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Bishop-Commentaries on L a w  of Contracts 1887 
Black-Rescission of Contracfs  and Cancellation of W r i t t e n  

I n s f r ~ ~ m e n t s  ( 2 d  E d . )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1929 
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Contracts-Co)lti?tued. 
Browne-Statute of Frauds ( 5 t h  E d . )  1896 
Chitty-Law of Contracts ( 1 1 t h  Amer .  E d . )  1874 
Clark-Law of Contrtrcts ( 2 d  Ed . )  1904 
Comyn-Law of Contracts and Promises 1535 
Elliott-Commentaries on L a w  of C o n f r a c f s  1913 
Federal L a w  of Contrclcts ( W e s t  Co.)  1934 
Fry-Specific Performance of Cor~tracts  ( 5 t h  E d . )  1911 
Graske-Law of Gocernment Defense Contracts 1941 
Greenhood-Doctrine of Public  Policy on Contracts 1886 
Hare-Lazc of C'ontracfs 1867 
IIarris-Confrcrcfs of Xarr ied  Wornen 1887 
James-Law of Option Contrncfs  1916 
Jones-C'omn~ercitd crnd Trnde  C'onfracfs 1886 
Keener-C'asrs on Ln  IU of Quasi-C'ontrnc f s  1888 
Kelly-Contracts of Ncrrried W o m e n  1882 
Kerr-Ltr lo of Frtr ud tr nd X i s f a k e  1877 
Lawson-Contmcfs of Carriers 1880 
Lawson-American Lnu' of C o n t m c f s  IS93 
MacElroy-Impossibilit,y of Performance 1941 
McIntosh-C'ases on Lnzv of Contracts (2d  E d . )  1915 
Metcalf-Principles of Ltrlu of Contracts 1871 
Page-Encyclopedin o f  Lnw of C o n f r a c f s  (2d  Ed., w i t h  1929 

S u P P  1920 
Parsons-I,nw of Contracts ( 9 t h  Ed.) 1904 
Pollock-Principles of Contract 1881 
Pomeroy-Specific Performance of C'ontmcts (Ed E d . )  1926 
Pothicr- law of Ohliqations (2d  S n ~ e r .  E d . )  1839 
Ray-Contractual Limitat ions 1892 
Reed-Law of S ta tu  f e  of Prti uds 1884 
Shealey-Law of G o w m m e n f  Contracts 1938 
Smith-Law of Contrlrcts ( 5 6  Law Library)  1847 
Smith-Law of Frauds 1907 
Trotter-Law of Contracts During trnd A f t e r  thp W a r  1940 
V a n  Hacke-S.  C .  Lazu of Contracts 1934 
Wald-Pollock on Contracts (3d  Arner. E d . )  19C6 
Webbrr-Effect of W a r  on Confrat-ts 1940 
Wharton-Law of Contracts 1882 
W e s t  Pub.  Po.-Federal L a w  of Contracts 1934 
Williston-Law of Contracts 1938 

Corporations ( in  northeast corner o f  Library). 
Anderson-Limifaf ion of Corporntrl E n t i f y  1931 
Angel1 and Almes-Lnw of Private Porporations ( 1 1 t h  Ed.) 1882 
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Corporations-Cont~nued. 

Ballantine-Manual of Corporation L a w  1930 
Beach-Commentaries on L a w  of Pr iva te  Corporations 1891 
Beale-Law of Foreign Corporations 1904 
Beyleeand Means-The JIodern Corporation and P r i d e  Prop-  

er ty  1933 
Black-Stock Exchanges,  Stock Brokers  and Customers 1940 
Clark-Handbook on Lazc o f  P r t v a f e  Corporations 1887 
Clark and Marshall-Lllru of P r i i ~ r t e  C'orporations 1901 
Cook-Treatise on S f o c k  and Sfockholders  (3d  E d . )  1891 
Cook-Treatise on L a w  of Corporations (8th E d . )  1923 
Christy-The Trans fer  of Stock 1940 
C u m m i n g ,  Gilbert & Woodward-Annotated Corporation Laii's 

of Al l  the States  1894 
Elliott-Lalu of Przrute Porporaf ions 1897 
Fletcher-C'yclopedia of Luri* o f  Prirnte  C'orporafions, 1917, 

w i t h  S u p p .  1942 
Foote and Everett-Law of Incorpornted Companies 1893 
Fuller-Law of il.leleicart C'ommercial ( 'orporufions 1911 
Green-Treatise on Doctrine of C l f r a  T'ires 1875 
Harvey-Righfs  of J I i n o r i f y  Stock and Srczrrify f lo~rlers  1929 
Hirschl-Combinations, Consolidafion rrnd Succession of C'or- 

porntions 1896 
Jones-Treatise on L a w  of Railroad and Other Corporate 

Securities 1879 
Jones-Treatise on L a w  of Corporate Bonds and JIortgages 

(2d  E d . )  1890 
Lowell-Transfer of Stock in Privclte Corporations 1884 
MacClelland and Fisher-The L a w  of Corporate Mortgcige 

Bonds 1939 
Machen-Treatise on Modern L a u  of Corporaf ions 1908 
Mann-Trerrtise on Lau,  of Foreign Business Corporations in 
S. Y .  1906 

Meyer-The L a w  of Stock Broker and S f o c k  Exchanges 1936 
Morawetz-Treatise on L o w  of Private  Corporations ( 2 d  E d . )  1886 
Murfree-Law of Foreign Corporations 1893 
Xoyes-Law o f  Infercorporate  Reltrtions (2d  E d . )  1909 
Pond-Law of Publ ic  l ' t i l i f ies  1913 
Potter-Treafise on L a w  of Corporations 1879 
Pou-Bailey-Pou-Sorth Carolina Code 1922 
Powell-Parent and Subsidiary Corporations 1931 
Purdy-Treatise on Private  Corporations 1905 
Reese-True Doctrine of l ' l t m  T'ires 1897 
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Corporations-C'on t i n  ucd. 
Reno-Treatise on Laic of Son-Res iden ts  and Poreign Corpo- 

rations 1892 
Short-Law of Rniltca y Bonds and Xor fgages  1897 
Smith-Law of Pr i ra te  C o m p a n i e , ~  1899 
Spelling-Law of Przva fe  C'orporations 1892 
Thompson-Liabi l i fy  of Direcfors and O f h e r  Oficers and 

Agents  of Corporation 1880 
Thompson-Liability of Stockholders 1879 
Thompson-Commentam'es on L a w  of Corporations (3d  E d . )  1927 
Tracy-Corporate Foreclosure, Receicerships and Reorgnnizn- 

tions 1929 
Vartanian-Lrcw of C'orporafions i n  S o r t h  C a ~ o l i n a  1929 
Wait-Treatise on Inso l lwt t  Corporafions 1888 
Waterman-Treatise on Law of Corporations 1868 
Womack-Law of Private  Corporations 1904 
Wyman-Public  Service C'orporations 1911 

Criminal Law ( in  northeast corner o f  Library) .  

Abbott-Criminal Tr ia l  Practice 1939 
Abbott-Trial Brief in  Criminal  Cases 1892 
Alexander-Law of Arrests 1932 
Ames-Forgery C'ases 1901 
Archbold-Criminal Practice, Evidence and Pleadings 1934 
Atwell-Federal Cr imin  crl L a w  1929 
Best-Crime and Criminal  L a w  in  United States  1930 
Bishop-A'ew Criminal  Procedure ( 8 t h  E d . )  1913 
Bishop-Criminal L a w  ( 9 t h  E d . )  1923 
Bishop-Commentaries on S ta tu tory  Crimes 1873 
Brill-Cyclopedia of Criminal  Law 1922 
Rrowne-Elements of Criminal  L a w  1892 
Bucknill-Crimincjl Lunncy  (82 L a w  Library)  1856 
Buswell-Law of Insan it!! 1885 
Carr-Insanity in Criminal  Cases 1890 
Chitty-Trea fise on Criminnl  T,aw 1841 
Church-Writ of Hahens Corpus 1884 
Clark and Marshall-Crimes (4th Ed.) 1940 
Clark-Handbook on  Criminal  Law (2d Ed.) 1902 
Curtis-The Law o f  Arson  1936 
East-Plens of f h e  Crown 1803 
Ferri-Criminal Socioloqy 191 7 
Goebels-Frlon y and Xisdrmeanor  1937 
Grant-Science for the Prosecution 1941 
Hale-Plrcls of f h r  Crown 1778 
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Criminal Law-Continued. 
Haynes-Criminology 1935 
House1 and Walser-Defending and Prosecuting Ped. Cr im.  

Cases 1938 
Hawkins-Pleas of the Crown 1824 
Healy-Criminal Science Monograph 1917 
Healy-The Individual  Delinquent 1918 
Horrigan & Thompson-Cases o n  Latu of Self-Defense 1874 
Heard-Criminal Pleadzng 1870 
Hurd-Writ of Habeas Corpus (2d  Ed.) 1876 
Jerome-Sorth Carolina Criminal  Code ( P e r m .  5 t h  E d . )  1934 
Johnson et ale-Digest of Laws  of Prostitution and S e x  Of -  

fenses 1942 
Joyce-Treatzse on L a w  of Indictments  1908 
Kerr-Law of Homicide 1891 
Lawson-Insanity as Defense to Cr ime  1884 
McClain-Treatise on Criminal  Lalo 1897 
Mikell-Cases on Criminal Law 1915 
Moore-Treatise on Extradi t ion 1891 
Morris-Criminology 1938 
Orfield-Criminal Appeals i n  America 1939 
Parmelee-Criminology 1919 
Rapalje-Treatise on Law of Larceny 1892 
Rankin-When Civil L a w  Fails 1939 
Roscoe-Digest of Law of Evidence on Criminal Cases ( 8 t h  

Amer .  E d . )  1888 
Russell-Treatise on  Crimes and Nisdemeanors ( 9 t h  d m e r .  

E d . )  1877 
Salielles-The Individualization of Punishment  1913 
Smoot-Lato of Insani ty  1929 
Spear-Law of Extradi t ion 1584 
Stephen-Criminal Law ( 2 7  L a w  Library)  1840 
Stimson-Conflicts of Criminal  L a w  1939 
Underhill-Law of Criminal Enidt'nce (3d  E d . )  1923 
Voorhees-Law of Arrest 1904 
Warren-Homicide 1938 
Weir-Criminology 1940 
Weihofen-Insani ty  as a Defense in Criminal  Law 1933 
Wharton-Law of Homicide (3d E d . )  1907 
Wharton-Precedents of Indictments  (3d  E d . )  1871 
Wharton-Criminal L a w ,  Perm.  E d .  1932 
Wharton-Treatise on Criminal  Pleading ( 9 t h  E d . )  1889 
Wharton-Criminal Evidence ( P e r m .  E d . )  1935 
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Criminal Law7-Continued. 
W h a r t o n  and Stille-Medical Jurzsprudence 1905 
Will iams-Flexible  Participatio7z Lot ter ies  1938 
Wills-Law of Circumstant ial  E z d e n c e  1896 
Wrigh t -Law of Crimznal  Conspiracies 1887 

Damages ( in  northeast corner o f  L ibrary ) .  
Hale-Handbook o n  Laul of Damages  1806 
Harris-Damages b y  Corporat ions  1892 
Joyce-Treatise on Damages  1903 
McCormick-Damages 1935 
Parmele-Damage V e r d i c f s  1927 
Sedgwick-Treatise on Xeaszrre of Damages (9th E d . )  1912 
Sedgwick-American and Eng l i sh  Cases o n  Sfeasure  of D a m -  

ages 1878 
Sutherland-Treatise on L a w  of Dtrmages (4th E d . )  1916 
Wood-i l fayne on Damoges  1880 

Deeds ( s e e  Real Proper ty ) .  

Domestic Relations ( i n  northeast corner o f  L ibrary ) .  
Bishop-Law of i l farr iage and  Divorce ( 5 t h  E d  ) 1873 
Bishop-Sew C o m m e n f a r i e s  on Marriage,  Dil-orce, and Sepa-  

rat ion 1891 
Browne-Elements of L a w  of Domr,stic Relat ions  1883 
Browne-Law of D i ~ o r c e  a n d  S l i m o n y  1890 
Cord-Legal and  Equ i tab le  R ig l z f s  of ilfarriea' W o m e n ,  ( 2 d  

E d . )  1885 
E v e r s l e y - L ~ L O  of Domest ic  Relat ions  (2d E d . )  1896 
Harris-Contracfs of Marr ied  W o m e n  1887 
Keezer-Law of Marriage and  Divorce (2d E d . )  1923 
Kelly-Confracfs  of X n r r i ~ c l  W o m e n  1582 
Lindey-Separation d g r e e m e n f s  1937 
Long-Domestic Relat ions  1923 
May-,Marriage T,aws ant? Decisions 1929 
Madden-Domestic Relnt ions  1931 
Xelson-Treatise on L a w  of Divorce 1895 
I'oynton-Divorce a n d  Mnrriage (13 L a w  L i b r a r y )  1836 
Peck-Domesfic R e l a f i o n s  1930 
Reere-Law of H u s b a n d  and W i f e  (4th E d . )  1883 
Richmond  and Hill-ilfarn'aqe and  t h ~  S ta te  1929 
Rodgers-Treatise on L a w  of D o m ~ s f i c  Relat ions  1899 
Rood-Xaf r imonia l  Shon l s  (Causes  o f  Divorce)  1939 
Schouler-Lau! of X a r r i n g e ,  Di rorcr ,  S e p a r a f i o r ~  and  Domes-  

t ic Re la f ions  (6 th  E d . )  1921 
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Domestic Relations.Cowtit~ued . 
. . . . . . . . . . . .  Shelfard-Divorce and Marriage ( 3 3  L a w  L i b r a r y )  1841 

T i f f a n y - L a w  of Persons  and  Domest ic  R e l a f i o n s  ( 2 d  E d . )  . . . . . . . .  1909 
Tyler-Commentaries  o n  the  L a w  of I n f a n c y  ( 2 d  E d . )  . . . . . . . . .  1882 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Vernier-American F a m i l y  L a w s  1938 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  Vreeland-Val idi ty  of Foreign Divorces 1938 

Easements ( s e e  Real Property. northeast corner o f  Library)  . 
. . . . . . . . . . . . . . . .  Gale and What ley-Treat ise  o n  L a w  of Easement s  1840 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  G a l e  Easement s  ( 1 1 t h  E d . )  1932 
Jones-Treatise o n  L a w  of Easement s  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1898 
Washburn-Amer ican  L a w  of R a s e m e n f s  and Serv i tudes  ( 3 d  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  E d . )  1873 

Ejectments  ( s e e  Real Property. northeast corner o f  Library)  . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Xdams-Ejectment  1830 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Newell-Treatise o n  Ac t ion  of E j e c t m e n t  1892 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Tyler-Treatise o n  R e m e d y  b y  E j e c t m e n t  1874 

Electricity and Engineering ( in  northeast corner o f  Library)  . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Allen-Telegraph Cases 1873 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Croswell-Law Relat ing to  Electr ic i ty  1895 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Curtis-Law of Electr ic i ty  1915 

Gray-Treatise o n  C o m m u n i c a f i o n  b y  Te legraph  . . . . . . . . . . . . . . .  1885 
Jones-Law of Te legraph  and Te lephone  Companies  ( 2 d  E d . )  1916 
Joyce-Treatise on Electr ic  L a w  ( 2 d  E d . )  . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1907 
Keasbey-Law of Electr ic  W i r e s  ( 2 d  E d . )  . . . . . . . . . . . . . . . . . . . . . . . . . . .  1900 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Knowles-Law Relat ing to  Electr ic i ty  1911 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Morrill-American Electrical Cases 1894 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Sadler-Legal Aspects  of Eng ineer ing  1940 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Scot t  and Jarnagin-Law of Te legraphs  1868 
. . . . . . . . . . . . . . . . . . . . . .  Simpson-Law f o r  Eng ineers  and Archi tects  1937 

. . . . . . . . . . . . . . . . . . . . . . . .  Thompson-The  L a w  of Electr ic i ty  1891 
. . . . . . . . . . . .  Wait-Engineering and Archi tectural  Jurisprudence 1897 

Eminent  Domain ( i n  northeast corner o f  Library)  . 
Bonbright-T'aluation of Proper ty  1939 
Lewis-Law of E m i n e n f  D o m a i n  ( 3 d  E d . )  1909 
Mills-Law of E m i n e n t  D o m a i n  ( 2 d  E d . )  1888 
Nichols-Power of E m i n e n t  Domain  1909 
Orgel-Valuaf ion [Tnder  E m i n e n t  D o m a i n  1936 
Randolph-Low of E m i n  c n  f Domn in 159-1 

English Law (located in  north  side o f  Library t o  west  o f  t h e  o f f i ce )  . 
Rlackstone-Commenfaries  (Cooley .  4 t h  Ed.) 1898 
Blackstone-Comme~~f~~ries ( C h i t t y )  1848 
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English Law-Co?c t i n  ucd .  

Blackstone-Comment(1ries ( L e w i s )  1902 
Blackstone-Commentaries (Sharewood)  1873 
Blackstone-CYom?nentaries w i f h  .4m. A70tes by Gavi f  1941 
Brett-Commrnfctries on Prese~t t  L a w  of E n g l m d  1890 
Coke--Commentary upon  L i t f l c fon  1853 
Coke-Institufes, edi fed b y  T h o m a s  1836 
East-Pleas of the Crozcn 1803 
Hale-Bisfory of Enqlish Lalu 1716 
Hale-Pleas of the Crown 17 78 
Halsbnry-Lauv of Englctnd (31 vols., w i t h  '39 C u m .  S u p p . )  1917 
Hawkins-Pleos o f  f h r  ('rown 1824 
Iroldsworth-Hisfory of the English Lnlrl 1926 
Jackson-The Machinery of Justice i n  England 1940 
Jenks-Short His tory  of English Lazu 1913 
Maitland &- Montague-Sketch of English B i s t o r y  1915 
Maitland-Uomesday Book and Beyond 1897 
Plucknett-('oncise I l i s f o r y  of English L a w  1839 
Pollock & M a i t l a n d - H i s f o r  of Er~glish Lair 1895 
Pound-Readings o n  II is tory of C'ommon L o w  1921 
Reeves-llisfory of English L a w  1787 
Spence-Equitable J w i s d i c f i o n  in Court of Clzczncery 1846 
W i g m o r e - ~ a n o r n m &  World 's  Legal Sys tems  1928 

Equity ( i n  northeast corner o f  Library) .  
Adams-Doctrine of E q u i t y  (7th E d . )  1881 
Adams-Docfrine of E q u i t y  (69 L a w  Library)  1850 
Babbitt-Federtrl Judicial Code and Equif?y Rules  1925 
Beach-C'ommentaries on Modern E q u i t y  Jurisprudence 1892 
Beach-Treatise on M o d ~ r n  E q u i f y  Pracf ice 1894 
Rigelow-Treafise on  Lau? of Es foppe l  (6th E d . )  1913 
Bigelow-La n)  of Fraud 1877 
13ispham-Principles of E q u i t y  (10th E d . )  1929 
Black-Rescission and Cancellafion of Contracts (2d  E d . )  1929 
Cooper-Treafise of Pleading on E q u i f y  S ide  o f  I l i g h  Court 

of Chan.  1809 
C1urtis--Eguif?y Precedenfs 1850 
Ewart-Exposifion of Principles of Estoppel 1900 
Eaton-HtrndbooX of E q u i t y  Jurisprudence 1901 
Fetter-IIc~ndbooX. of E q u i t y  Jurisprudence 1895 
Fry-Specific Performance of Contrncfs  ( 5 t h  Ed.) 1911 
Goldsmit11-Doctrine o f  E q u i t y  (40 L a w  Library)  1843 
Hare  & Wallace-Leading Cases i n  E y u i f y  1852 
Herman-Estoppel n n d  Res Judiccrfa 1886 
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Equity-Con tinued. 
Heythuysen-The E q u i t y  Draugh t sman  1861 
Kerr-Law of Fraud  and X i s t a k e  1877 
Lawrence-Equity Jurisprudence 1929 
Pomeroy-Specific Per formance  of Contracts  ( 3 d  E d . )  1926 
Pomeroy-Treatise on E q u i t y  Jurisprudence ( 5 t h  E d . )  1941 
Sheldon-The L a w  of Subrogat ion 1893 
Shipman-Lou!  of E q u i t y  Pleadings  1897 
Smith-Equi table  Remedies  of Credi tors  1899 
Smith-Manual  of E q u i t y  Jzrrisprudence 1871 
Spence-Equitable Jurisdic t ion of Cour t  o f  Chancery  1846 
Story-Commentaries o n  E q u i f y  Jurisprudence ( 1 4 t h  E d . )  1918 
W a l s h - E q u i f y  1930 
W h i t e  and Tudor-Leading Cases i n  E q u i t y  1877 
Whi tewor th -Equ i t y  Precedents ( 6 2  L a w  L i b r a r y )  1848 

Estoppel ( i n  northeast corner o f  Library, under " E q u i t y " ) .  
Bigelow-Treatise o n  L a w  of Estoppel  ( 6 t h  E d . )  1913 
Ewart-Exposi t ion of Princzples of Estoppel  1900 
Herman-Estoppel and R e s  Judzcaia 1886 

Evidence ( i n  northeast corner o f  L ibrary ) .  
hbbot t -Rules  of Ev idence  ( 2 d  E d . )  1900 
Abbott-Trial Ev idence  ( 4 t h  E d . )  1931 
Appleton-Rules of Ev idence  ( 9 1  L a w  L i b r a r y )  1850 
Bentham-Rationale of Judicial  Evidence 1827 
Bradner-Rules of Evidence 1895 
Browne-Treatise on Parol  Evidence 1893 
Best-Principles of L a w  of E'14dence ( 8 t h  E d . )  1893 
Chamberlayne-Treatise on X o d e r n  L a z ~ ?  of Evidence 1911 
Chamberlayne-Trial Ec idence  1936 
Elliott-Treafise on L a w  of Ec idence  1904 
Fisk-Law of Proof 1938 
Greenleaf-Treatise on L a w  of Evidence ( 1 6 t h  E d . )  1899 
Harris-Treaiise on L a w  of Ident i f icat ion 1802 
Harvard-Selerfed Esso,ys on L a w  of Eciclence 1935 
Herzog-Ctrmcrn, T a k e  f h e  S tand  1940 
Hubback-Elsidcnce of Succession (47 & 48 L a w  L i b r a r y )  1845 
Jones- f 'o lnmenfaries  o n  Lau!  o f  Er idence  i n  C i d  Cases 

( 2 d  E d . )  193G 
Jones-The Laze o f  I31'irlenc.e in  T'ivil Cnsrs  (3d E d . )  1938 
Kennedy-Trial  E r  idence 1906 
Lawson-Low of P r e ~ ~ ~ m p t i r ~  Evidence ( 2 d  E d . )  1899 
Lawson-Laus of E x p r r t  and  Opin ion  Ecidence ( 2 d  E d . )  1900 
Lockhart-S .  C .  I Iandbook of E v i d ~ n c e  (2d  E d . )  1931 
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Evidence-Cot1 tr 11 ued. 

McKelvey-Handbook on L a w  of Ev idence  (2tl E d . )  1907 
Noore-Treatise on Fac t s  of Ev idence  1908 
Osborn-Questioned Documents  ( 2 d  Ed.) 1920 
Osborn-The P r o b l e m  of Proof 1026 
Phill ips-l 'reatise on Luzo of Ev idence  ( 2 d  E d . )  1843 
Phillips-Farnous Cases of C i r c u m s f a n f i n l  Euidence 1904 
Rapalje-Treatise o n  L a u ,  of Witnesses  1887 
Rice-General Principles  of L a w  of Ev idence  1892 
Rogers-Lato of E x p e r f  T e s t i m o n y  ( 3 d  E d . )  1941  
Scott-Photographic E r i d e n c e  1942 
Spencer-Photography T o d a y  1939 
Starkie-Treatise on L a w  of Ev idence  ( 4 t h  Ed.) 1876 
Stephen-Digest of L a w  of Ev idence  ( 4 t h  E d . )  1886 
Stern-Get t ing the  Ev idence  1936 
Taylor-Treatise o n  L a w  of Ev idence  ( 9 t h  E d . )  1897 
Weeks-Treat ise  o n  L a w  of Depositions 1880 
Wel lman-Ar t  of Cross E x a m i n a f  ion 1937 
Whar ton-Commentar ies  on LOIU of Ev idence  1877 
Wigmore-Principles  of Jud ic ia l  Proof ( 2 d  Ed.) 1931  
Wigmore-The  Science of Jud ic ia l  Proof 1937 
Wigmore-Treat ise  o n  A n g l o - A m ~ r i c a n  S y s t e m  of Ev idence  

( P e r m .  3d Ed.) 1940 
Wigmore-Treat ise  on S y s t e m  of E'vidence a t  C'ommon L a w  1904 
Wil ls-Principles  of Circumstant ial  Ev idence  ( 6 t h  E d . )  1912 
Wood-Prac fice Ev idence  1886 
Zinnell-Forgeries-Handwriting 1931 

Executions ( s e e  "Judgments," in  northeast corner o f  L ibrary ) .  

Executors ( s e e  W i l l s ,  Executors and Adminis trators) .  
Croswell-Law of Execu tors  and  A d m i n i s t r a f o ~ s  1897 
Herman-Executors  1876 
Schouler-Law of Wills, E z ~ c u f o r s  nnd Admin i s t ra tors  ( 6 t h  

E d . )  1923 
Sehouler-Treatise on L a w  of Execu tors  and Admin i s t ra tors ,  

( 3 d  E d . )  1901 
Toller-Laic of Execu tors  and f d m i n i s f r a f o r s  ( 2 d  E d . )  lS0G 
Wil l iams-Law of Execu tors  and  A d n ~ i n i s f r a t i o n  1921  

Extraordinary Remedies (in northeast corner o f  L ibr , t ry ) .  
Beach-Commentaries o n  I n  juncf ions  1895 
Church-Wr i t  of Habeas  C ' o r p ~ s  1884 
Dangel-Con t e m p t  1939 
Edwards-Law of R ~ f e r e e s  1860 
Ferris-Lalc of Extr trordinor~y R e m d i r s  1026 
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Extraordinary Remedies-Cor~ti+zued. 
Fiero-Special Proceedings 1887 
Heard-Shortt 's  Ex t raord inury  Remedies  1889 
High-Treatise o n  L a w  of I n j u n c t i o n  (4th E d . )  1905 
Hurd-Wri t  of Habeas Corpus  (2d E d . )  1876 
Joyce-Treatise o n  L a w  of I n  junctions 1909 
Lewis  & Spelling-Law Governing I n  juncf zons 1926 
Moses-Law of M a n d a m u s  1867 
Oswald-Contempt of C o u r f  (3d E d . )  1911 
Rapalje-Treatise o n  C o n t e m p f  1884 
Scott-Habeas Corpus  1923 
Spelling-Treatise o n  In junc t ions  (2d E d . )  1901 
Sul l ivan-Contempt  b y  P u  blica fzon 1940 
Tapping-Wr i t  of M a n d a m u s  i n  Eng land  1853 

Federal ( see ,  also, specific topics as Codes, Reports,  Labor, Contracts,  
Criminal Law,  Interstate Commerce, etc.  Federal section is 
t h e  northwest  corner o f  t h e  Library) .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Smdur-Copyr igh t  L a w  and  Pract ice  1936 
April-Guide t o  Federal  Appe l la te  Procedure . . . . . . . . . . . . . . . . . . .  1936 

. . . . . . . . . . . . . . . . . . . . . . . . . .  Babbitt-Judicial Code and  E q u i t y  R u l e s  ,1925 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Bates-Federal E q u i t y  Practice 1901 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Bump-Federal Procedure 1581 
Chamber la in  et al.-The Judicial  F u n c f i o n  in Fed .  Admin i s -  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  t rat ive  Agencies 1942 
Commerce  Clearing House-Fed. R u l e s  of C iv i l  Procedure,  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  A n n .  . . I938 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Ebenstein-The L a w  of Pub l i c  I Ious ing  1940 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  F o s t e r F e d e r a l  Pract ice  1920 
. . . . . . . . . . . . . .  Futrell-Ii istory of A m e r i c a n  Cus toms  Jurisdic t ion 1941 

. . . . . . . . . . . . . . . . . . . . .  Honold-Supreme Cour t  L a w ,  C u m u l a t i v e  P a r t s  1933 
Hopkins-Judicial E q u i t y  Ru les ,  B n n o .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1922 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Hopkins-Judicial Code 1911 
House1 and Walser-Defending and Prosecut ing Federal C r i m .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Cases . . I938  
. . . . . . . . . . . .  . . . . . .  Hughes-Federal Practice-Cumulative P a r t s . .  ... ,1940 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Hughes-Federal Procedure. .  1913 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Gibson-Aliens and T h e  L a w  1940 

. . . . . . . .  Graske-Federal Reference Mcrnual-Cumulative P a r t s . .  1939 
Kansas-U. S .  I m m i g r a t i o n ,  E.rcbusion, Deportat ion and Ci t i -  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  zenship  ,1940 
. . . . . . . . . . . . . . . . . . . . . . . . .  Miller-Foundation Guide  o n  Social  Secur i t y  1936 

Montgomery-Manual  of Fed.  Jurisdic t ion and Procedure (3d 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  E d . )  1927 
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Munson-Mil i tary  L a w  and C'ourf Mar t ia l  Procedure 1941 
Bobertson and Kirkman-Jur i sd ic f ion  S u p r e m e  Cour t  1936 
B o b i n s o n - P a f ~ n a n  Guide  Book  1940 
Rose--Federal Jurisdic t ion and  Procedure 1938 
Srhi l ler-Mil i fary  L n w  and  Drfense  Legislation 1941 
Sha f tw-Mus ica l  ( 'opyright  1932 
Simpkins-Federal Pract ice  1941 
Street-Federal E q u i t y  Pract ice  1909 
Taylor-Jurisdic t ion anti  Procedure U .  S. S u p r e m e  Cour t  1905 
T h o r p e  and Ellis-Federal Secur i f i e s  X n n u a l  1933 
Toulmin-The  T,aw of Foods,  Drugs  and Cosmet ics  1942 
U. S .  Government-C'. S .  M a m a 1  1942 
IT. S .  M i l i t a r y  Academy-C'onstitzrtional P o z i ~ r s  and  L imi ta -  

t ions  in M i l i t a r y  L a w  1941 
V o n  Baucr-Federal Bdmin i s t ra t iue  L a w  1942 
Walker-Patents  (6th Ed.) 1929 
Wolters-Mart ial  L a w  and  I t s  A d m i n i s  f ra t ion  1930 

Forms ( i n  northeast corner o f  Library.)  
Abbott-Collrction of F o r m s  1867 
.Zrchbold-Collection of F o r m s  nnd E n f r i e s  i n  C o u r f s  of 

K ing ' s  R e n c h  1828 
Birdseye-Abbotf 's  Clerks  o n d  Conreynnces ,  etc. 1911 
Busbee-A7. C .  Just ice  nnd F o r m  Rook 1886 
('utter-Lcgal a n d  Business  F o r m s  (2d Ed.) 1927 
Douglas-Forms, AT. (I. 1941 
Ihn lap-Book  of F o r m s  (2d Ed.) 1845 
Eaton-Rook of Practical F o r m  (2d Ed.) 1967 
Hayes-Concise C o n l ~ e y a n c c . ~  (4th Ed.) 1882 
Jones-Annofnted Legol F o r m s  (8th Ed.) 1930 
Nichols-('yclopedia of Lcqnl Forvns 1937 
Nicho l s -Anno fa f rd  Forrns 1925 
Pcll-Forms of P l rad ing  and Prnc f i ce  i n  S o r t h  Carolina 1912 
S imms-Mrrn~~al  of Lnzu and F o r m s  ( 8 t h  Ed.) 1924 
Wins low-Forms  o f  Plending ond  Praciice 193 1 

Highways, Streets ( i n  northeast corner o f  L ibrary ) .  
Angcl l -Highways lhY6 
Cook-Manual of I I ig lzuwy L a w s  18'70 
Elliott-Roads a n d  S f r e e f s  1926 
Michie-AT. C. I l i g h u v ~ y ,  N o t o r  TTr)hicle L a w s  1937 
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Injunctions ( i n  northeast corner o f  Library, under "Extraordinary 
, Remedies").  

Beach-Commentaries on Law of Injunct ions 1895 
High-Treatise on L a w  of Injunct ions ( 4 t h  E d . )  1905 
Joyce-Treatise on  Law Relating to Injunct ions 1909 
Lewis Bs Spelling-Law Governing I n  junctions 1926 
Spelling-Treatise on  Injunctzons 2nd Other Ex fraord inary  

Remedies (2d  E d . )  1901 

Insurance ( i n  northeast corner o f  Library) .  
Angell-Law of Fire and L i f e  Insurance (2d E d . )  1855 
Appleman-Automobile Liabzl i fy  Ir~surance 1938 
,Ippleman-Insurance L a w  ( P e r m .  E d . )  1941 
,Irnould-Law of Marine Insurancr ( 9 t h  E d . )  1914 
Bacon-Treatise on L a w  of Benefit Societzes and Lzfe Ins .  

(3d  Ed . )  1904 
Beach-Commentaries on L a w  of Insurance 1895 
Black-Rescission and Cancellation of Contracfs  (2d  E d . )  1929 
Bliss-Law of L i f e  Insurance (2d  Ed . )  1874 
Biddle-Treatise on  L a w  of Insurance 1893 
Carnahan-Conflict of Laws and L l fe  Insurance Contracts 1942 
Clement-Lligest of Fire Insurance Decisions 1893 
Clement-Fire Insurance 1903 
Cooley-Briefs on Law Insurance ( 2 d  E d . )  1927 
Couch-Cyclopedia of Insurance L a w  1930 
Crawford and Harlan-Group Insurance 1936 
Ellis-Insurance and Annuit ies  ( 4  L a w  Library)  1834 
Fox-Warranty i n  Fzre Insurance Contracts 1883 
Frost-Treatise on Guaranty Insurance 1909 
Hardy-Fraternal Society Lalo 1907 
Joyce-Lam of Insurance of E v e r y  K i n d  (2d  E d . )  1917 
Joyce-Marine, Fire,  Lzfe, Accident Insurance 1897 
Kerr-Law of Insurance 1902 
May-Law of Insurnnce ( 4 t h  Ed . )  1900 
Niblack-Law of Volun tary  Societies 1894 
Ostrander-Treatise on L a w  of Fire Ins .  (2d  E d . )  1897 
Parsonc-Law of Marine Insurance 1868 
Phillips-Treatise on Law of Insurance ( 5 t h  E d . )  1867 
Richards-Law of Insurance 1932 
Sunderlin-Automobzle Insurance 1929 
Wood-Treatise on L a w  of Fire Insurance 1878 
Vance-Handbook on  Law of Insurance (2d  Ed . )  1930 



640 I N  T H E  S U P R E M E  COURT. [a21 

International Law (located w i t h  Federal t ex t s  i n  aisle case near 
northwest  corner of Library ) .  

Davis-Treatise o n  In terna t iona l  1,aw 1901 
Glenn-Handbook on Internat ional  L a w  lb95  
Hawley-Law of In te rna f iona l  E l t r a d i t i o n  1895 
Moore-Digest of In te rna t iona l  La tu 1906 
N a v a l  W a r  College-Inf ernational L a w  Documen f s  19-10 
Phillimore-Commentaries o n  I n f c m a f i o n a l  Lclw (73, 78, and 

85 L a w  L i b r a r y )  1854 
Stringhdrn-Infernationtrl P a t e n t  L a w  1035 
Taylor-Treatise o n  In fcrna t iona l  Public L a w  1901 
West lake-Private  I n  fernat  ionol L a w  ( 9 1  L a w  L i b r a r y )  1859 
W i l d m a n - I n s t i t u f e s  of In tcrnat ional  Lnlu (69 and 70 L a w  

L i b r a r y )  1650 
Wilson-Handbook o n  Internat ionol  L a w  1910 
Woolsey-Internaf ionnl  Lazu ( 2 d  Ed.) 1867 

Interstate Conlmerce ( i n  northeast corner of Library ) .  
Reale  and Wyman-Rai l road  R a f t  Regu la t ion  1906 
Calvert-Regulation of Commerce  G n d e r  Federal C o n s t i f u f i o n  1907 
Cooke-Commerce Clause of Federal C o n s f i f u i i o n  1908 
Freund-The Police P o w e r  1904 
Fuller-The A c t  f o  Regulate  Commerce  1915 
Gavi t -The Commerce  C'lause 1932 
Judson-Law of I n f e r s t a t e  Pommerce  1912 
Hamlin-Act  f o  Regnltrte C o r n m ~ r c e  1907 
Lewis-Federal P o w e r  Or>er C'ornmerce 1896 
Miller-The L r g i s l a t i m  E 1 ' 0 1  u t ion of I n f e r s t a f e  Cornmerce 1930 
Nelson-Lnzv R e l a f i n g  f o  Inters tate  Commerce  Commiss ion  1908 
Patterson-United S f a f e s  nnd T h e  S ta tes  U n d e r  f h e  C o n s f i f u -  

f ion  1888 
Porter-The L a w  of B i l l s  of I,ading 1891 
Prentice-Police Pozccrs L7nder T,aic of S e c e s s i t y  1894 
Prentice-Commerce Clnuse of T ~ P  Frderal  Ccmstifzit ion 1898 
Reeder-l'aliclity of R u f e  l2eg1rlaf~ons 191-1 
Roberts-Federal Lictbilities of Carriers  ( 2 d  E d . )  1929 
Rorer-ilmericon Inters tate  L o w  189:3 
Russell-Police P o w r  of the  S f a  f e  1900 
Smi th -Some  Phases  of F n i r  T ' n l n ~  and I n f e r s t n f e  R a t r s  1931 
Snyder-Supplement  f o  Snyder ' s  In fe rb lu te  Commerce  Act  1906 
S t i ckney -S fa te  C o n f r o c f  of T r n d e  ond C o m m e r c ~  1897 
Tiedeman-Treat ise  on Ltrnittrfions o f  Police P o w e r  of the  

11. s. 1 ' 9 6  
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Interstate Commerce-Continf~ed. 

Tiedeman-Treat ise  o n  S f a t e  and Federal Control  of Persons  
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  and  P r o p e r f y  1900 

. . . . . . . . . . . . . . . . . . . . . .  Watk ins -Sh ippers  and  Carriers  (4th E d . )  1930 

Judgments and Executions ( i n  northeast corner of Library ) .  
Anderson-Actions on Declaratory  J u d g m e n t s  . . . . . . . . . . . . . . . . . . . . . . . . .  1940 

. . . . . . . . . . . . . . . . . . . . .  Black-Treatise o n  L a w  of J u d g m e n t s  ( 2 d  Ed.) 1908 
. . . . . . . . . . . . . . . .  . . . . . .  Bingham-Law and  Pract ice  of J u d g m e n t s . .  .. 1836 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Borchard-Declaratory J u d g m e n t s  1941 
. . . . . . . . . . . . .  Freeman-Treatise o n  L a w  of J u d g m e n t s  (5 th  E d . )  1925 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Gilbert-Law of Execu t ions  1758 
. . . . . . . . . . . . . . . . . . . . . . . . . .  Harman-Treatise o n  L a w  of Execu t ions  1876 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Rorer-Treatise o n  L a w  of Judicial  Sa les  1 8 i 8  

Labor Law (in northeast corner o f  L ibrary ) .  
Bu ford-On  the  W a q n e r  A c t  1941 
Cogley-Law of S t r i kes ,  Lockouts  a n d  Labor Organ i za f ions  1894 
Cooke-Law o f  T r a d e  and  Labor  Combina t ions  1898 
Dangel-Labor Unions  1941 
Foester-Employees Ownersh ip  in U.  S .  1929 
Groat-At t i tude of A m e r i c a n  Cour t s  in Labor  Cases 19 11 
Lien-Labor L a w  and Relat ions  1941 
Martin-Treatise o n  Labor  Unions  19 10 
Oakes-Orqanized Labor and  Indus t r ia l  Conflicts 1927 
Princeton Press-The Labor  R a n k i n g  M o v e m e n t  in U. S .  1929 
Rector  and R inckho f f -N .  L. R. A. 1940 
Reed-Law of Labor Relat ions  19-12 
Rotwein-On Labor  L a w  1939 
Swayzee-Confempt  of Cour t  i n  Labor  I n j u n c t i o n  Cases 1935 
Teller-Labor Disputes  and Collective Bargaining 1940 
W i t t e - G o ? - e n ~ m e n t  in Labor Disputes  1932 

Legal History and Jurisprudence (located in t he  main of f ice  o f  the  
L ibrary ) .  

Al fange-The S u p r e m e  Cour t  and T h e  Ka t iona l  W i l l  1937 
Alley-Random T h o u g h t s  and Mus ings  of a Mounta ineer  1941 
Xndrews-Commentaries o n  the  Law of the  Uni t ed  S ta tes  1908 
Becker-Declaration of Independer~ce  1922 
Bizzell-Judicial In te rpre ta t ion  of Polit ical T h e o r y  1941 
Bodenheimer-Jurisprudence 1940 
Boorstein-The Mys ter ious  Science of f h e  L a w  1941 
Boyer -Xax  S f e u e r  1932 
Broom-Legal M a x i m s  1939 
Broom-Commentaries o n  C o m m o n  L a w  1856 
21-221 
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Legal History and Jurisprudence-Continued. 
Cardoza-The Growth  of T h e  Lau.  1924 
Cardoza-The hTafure  of the Judicial Process 1921 
Cardoza-Law I s  Jus f ice  1938 
Cardoza-Legal Paradoxes 1928 
Cardoza-Law of Li t  erafure 1931 
Carr-The Supreme Court and Judicial Reviezv 1942 
Carter-Law, I t s  Origin and Growth 1901 
Chamberlain-There I s  ATo T r u c e  ( L i f e  o f  T .  M. Osborne) 1935 
Coke-Commentary on Li t t le ton 1853 
Cooper-Institutes of Just inian 1852 
Domat-Civil L a w  in Xational  Order 1861 
Duncan-The Strangest Cases on  Record 1940 
Fishback-Banual of El(.mentary Law 1896 
Frank-Law and the Modern M i n d  1936 
Frankfurter-Rusiness of the Supreme Court  1928 
Gurvitch-Sociology of L a w  1942 
Hale-History of C o m m o n  Lauq 1716 
H a r e  & Wallace-Decisions of American Court.; 1847 
Harris-The Judicial Powers of I;. S .  1940 
Hexner-Studies i n  Legal Terminology 1941 
Holland-Elements of Jurisprudence 1937 
Holmes-Pollock-Let ters 1941 
Hutcheson-Judgment In tu i t i ve  1938 
Jackson-Sfruggle for Judicial Supremacy  1941 
Keeton-Rlemenfary Principles of ,Turisprudenc.e 1930 
Kent-Commenfaries on American Law (13th E d . )  1884 
Lummus-The Tr in l  Judge 1938 
Mangum-The Legal S ta tus  of f h e  S e g r o  1940 
Minor-Institutes of Common and S f a f u f e  L a w  (4th E d . )  1891 
Mordecai-Law L ~ c t u r e s  ( 2 d  E d . )  1916 
Moschzisker-Judicial Review of Legislation 1938 
Pound-Organizafion of fhe  C o u r f s  1940 
Pound-The Formaf ive  E m  of Americnn L a w  1941 
Pound-Social Confrol  l 'hrough L O I P  1942 
Reed-American Luw Studies  1882 
Reeves-Hisfory of English Lnu ,  1787 
Robinson-Justice i n  Grey 1941 
Roscnwald Foundation-Philosophy of Lnlc-C're~ds 1941 
Sanders- lnsl i fufes  of Jus t in  ian 18iG 
Saunders-Civil Code (La.) Lectwres 1925 
Seligman-Encyclopedin of fhe  Soclal S c i e n c ~ s  1941 
Smith-Selecfion of Leading Cases (9th Ed.)  1888 
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Legal History and Jurisprudence-Continued. 

Smith-Manual of C o m m o n  L a w  (2d E d . )  . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . I881 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Stone--Clarence Darrow for the Defense 1942 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Strong-Everyday L a w . .  ..I907 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Thornton-Attorneys A t  L a w . .  1914 

. . . . . . . . . . . . . . . . . .  Tucker-Commentaries on  the L a w s  of V irg in ia  1821 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Walker-Introduction to American L a w  ,1900 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  Walsh-History Anglo-American Law 1932 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  Walton-Civil L a w  in S p a i n  ( 8 t h  E d . )  1882 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Warner-Judges and L a w  R e f o r m  1936 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Wharton-Law Lexicon 1938 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Wharton-Legal Maxims  1878 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Whi te - -Law in the Scriptures . . . . . . . . . .  .. 1935 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  White-Law in Shakespeare 1935 
. . . . . . . . . . . . . . . . . . . . . . . . . . . .  White-Legal Tradi t ions and Other Papers 1927 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Williston-Life and T h e  L a w  1940 

Legal Periodicals (located in the  southwest corner of the Library). 
A m .  B a r  Ass'n Journal Complete 
American .Judicature Society Journal Complete 
Am. Political Science Review V o l .  31 (1937) t o  date 
Boston U.  L a w  Review V o l .  4 (1924) t o  date 
Brooklyn C. L a w  Review Complete 
California L a w  Review V o l .  12 (1923) t o  date 
Central L a w  Journal Complete 
Chicago-Kent L a w  Review Complete 
Chicago Cniversi ty  Law Revzew Complete 
C'incinnatz L a w  Review Complete 
Columbia L a w  Review Complete 
Cornell L a w  Quarterly Complete 
Crimznal L a w  and Criminology, 

Journal  of V o l .  12 (1921) t o  date 
Crzminal Psycho-Pathology, Journal of Complete 
Green Bag Substantially complete 
Harvard L a w  Review Complete 
Illinois L a w  Review V o l .  18 (1923) t o  date 
I n d e x  to Leqal Periodicals ( W i l s o n )  Complete 
Iowa L a w  Review Complete 
Law and Contemporary Problems Complete 
L a w  Library Journal V o l .  20 (1925) t o  date 
L a w  Quarterly Review V o l .  51 (1936) t o  date 
Legal Periodical Digest, 1928 to date Complete 
Louisiana L a w  Review Complete 
Marquette L a w  Review V o l .  6 (1921) t o  date 
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Legal Periodicals-Co~tinued. 
Maryland L a w  Review Complete 
Jfass .  L a w  Quarterly Incomplete 
Michigan Lazo Review Complete 
Minnesota L a w  Reviezu Complete 
N e w  Y o r k  Universi ty  L a w  Quarterly V o l .  6 (1928) t o  date 
S o r t h  Carolina Historical Review Complete 
S o r t h  Carolina L a w  Review Complete 
Oregon L a w  Review Complete 
Pennsy1z)ania L a w  Review (Am. L a w  Register Complete 
Popular Government Complete 
Southern  California L a u  Review Complete 
T a x  Nagaz ine  V o l .  10  (1932) t o  date 
T e x a s  L a w  Review Complete 
U. S .  ( N e w  Y o r k )  L a w  Review Incomplete 
V irg in ia  L a w  Review Complete 
W e s t  V irg in ia  L a w  Quarterly V o l .  26 (1919) t o  date 
Wisconsin L a w  Review Complete 
Y a l e  L a w  Journal V o l .  25 (1915) t o  date 

Liens ( i n  northeast corner o f  Library. See, also, "Ileal Property," 
"Personal Property," "Mortgages"). 

Alexander-Lien Laws  of Southeastern States  1909 
Boisot-Treatise o n  Mechanics' Licns 1897 
Kneeland-Treafise on hfechat~ics'  L i ~ n s  1882 
Mordecai-lllechanics' Liens i n  X o r t h  Carolina 1897 
Phillips-Law of Mechanics' Liens (3d  Ed . )  1893 

Master and Servant ( i n  northeast corner o f  Library. See, also, 
"Workmen's  Compensation," "Negligence" ) . 

Bailey-Law of Personal In jur ies  (2d  Ed.) 1912 
Dresser-Employers' L iab i l i f y  Ac ts  1902 
Kent-Index Digest of Fpd. S a f e t y  Ac t  Decisiom 1910 
Labatt-Commentaries on L a w  of ~ l f a s t e r  c f  Serlqanf 1913 
McKinney-Treatise on Iku, of Fellow-Berz>anf.; 1890 
Moll-Treatise on Lrcw of Independent Contracfor and Em- 

ployees' Liabi l i ty  1910 
Reno-Treafise on Lazj of Employees' Liabi l i ty  Acts  1896 
Richey-Federal Employers'  Liabi l i ty  S a f e t y  d ppliance A c f s  

(2d E d . )  1916 
Roberts-Injuries to Intersfate  Employees on Railroads 1915 
Roberts-Federal Liabilities of Carriers (2d Ed.) 1929 
Smith-Law of Master and Sercnnf  (75 L a w  Library)  1852 
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Master and Servant-Contiwed. 

Thornton-Treat ise  on Federal Employers '  L iab i l i t y  and  
S a f e t y  App l iance  Ac t s  (3d E d . )  1913 

T i f f a n y - D e a t h  b y  W r o n g f u l  A c t  1893 
Wood-Treat ise  o n  L a w  of X a s t e r  and  Servan t  1877 

Medical Jurisprudence, Science ( i n  northeast corner o f  L ibrary ) .  
Burtt-Legal Psychology 1940 
Buswell-Law of Insanz ty  1885 
Engl ish-Anatomy and Al l ied Sciences for Lawyers  1941 
Flint-Handbook of Physiology 1905 
Gelber-illedico-Legal Tex tbook  1938 
Glaister-Medical Jurisprucler~ce and  Toxocology 1934 
Gonzales-Legal Medicine  and Toxocology 1937 
Grant-Science for the  Prosecu f ion  1941 
Gray-At torneys  Tex lbook  of Medicine  (2d E d . )  1940 
Gray-Ana tomy  1905 
Herzog-Xedical Jurisprudence 1931 
Lawon-Cases  on Insanz ty  as a Defense  to Crinte  1884 
Lucas-Forenszc C h e m i s f r y  1937 
Maloy-Legal A n a t o m y  and S u r g e r y  1930 
Maloy-Medical Dzct ionary for Lawyers  1942 
Maloy-ATervous and  Menta l  Diseases 1935 
Reed and Emerson-Relations Be tween  I n j u r y  and Disease 1938 
Robinson-The S e w  People's Phys ic ian  1942 
Smoot-Law of I n s a n t t y  1929 
W e i h o f e n - I n s a n i t y  as a Defense  in Cr imina l  L a w  1933 
W h a r t o n  and Stille-Medical Jurisprudence ( 5 t h  E d . )  1905 

Miscellaneous (located as indicated b y  each t i t l e ) .  
Reale-La10 of Innkeepers  and Hote l s  ( u n d e r  ( 'Publ ic  U t i l i -  

t ies7 ' )  1906 
Bowker-American Book Prices-Current ( i n  Of f i ce )  1941 
Dooley-Index t o  Proceedings of S t a t e  and S a t ' l  B a r  Ass 'n  

Proceedings ( w i t h  "N. C .  B a r  Repor t s" )  1942 
Ingham-The  L a w  of A n i m a l s  ( u n d e r  "Personal  Proper ty" )  1900 
MacMur t i e -Sor th  Carol ina I m p r m t s  P r i o r  to  1800 ( i n  

O f f i c e )  1023 
h'. C .  Historical Society-Guide to  ~ l l n n u s c r i p f  Collection ( i n  

O f f i c e )  1942 
Perley-Xorf lcnry  L a w  ( u n d e r  ' T i l l s ,  Executors  and A d m i n -  

istrators") 1596 

!+Sortgages and Conditional Sales (in northeast corner o f  L ibrary ) .  
Alexander-Lien L a w s  of S o u t h e a s t ~ r n  S ta tes  1909 
-2m. L a w  Inst i tu te-Restatement  ( iyecuri ty)  1941 
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Rfortgages and Conditional Sales-Conthued. 

Boisot-Treatise o n  X e r h a n  ics' L l r n s  1897 
Cobbey-Treat ise on Lnzv of C h n f f  pl J 1  orfgnges 1893 
('oote-Law of ,liortsytrgt~s (18 8. SG L a w  L i b r a r y )  1837 
Fisher-Law of M o r f y a g r s  (84 L a w  L i b r a r y )  1857 
Herman-Treat ise  o n  C'hrtftel Morfgtrgcs 1879 
Jones-Treatise o n  Lalo of J lor tgagrs  ( 8 t h  Ed.) 1928 
Jones-Chattel X o r f q a g c a  and  C'onditionnl Sn l r s  ( P e r m .  E d . )  1933 
Kneeland-Treatise on Nechanics'  L iens  1882 
Mordecai-Mechnnics' L i r n s  in S o r f h  C'nrol~na 1897 
Pierce-Fmudulent  Mor fgages  of S ierchandise  1884 
Phillips-Law of Nechanics '  L iens  ( 3 d  E d . )  1893 
Pingrey-Lazc of X o r f g n g e s  of Retrl P r o p e r f y  1893 
Tracy-Corporate Foreclosures 1929 
Wiltsie-Mortgages und Foreclosures ( P e r m .  F d . )  1940 

Municipal Corporations ( i n  northeast corner of L i b r a ~ y ) .  
L2bbott-l'reatise o n  Aliunicipul Corpornt ions  1905 
Baker-The Legal Aspects  of Zoning 1927 
Rassett-Zoning 1940 
Bt~acli-Co~n7nrnfnries on P t ~ b l i c  C1orpor.nt ioiis 1893 
Clutr-Al fot l~rn Xuniciptr l  ( 'orporttf ions 1920 
Cooley-Lnw of Munic ipa l  C o r p o ~ n t i o n s  1914 
Dil lon-C'ornmc~~fnries  on Lnzt, of 3 1 1 ~ ~ 1 .  ( 'orp. (5 th  E d . )  1911  
Dillon-La lo of Xuniciprrl  B o n d s  1876 
Elliott-T,czttl of Ronds  ctnd S f r r e t s  (4 th  Ed.) 1026 
Elliott-dlzrrticipnl ( ' o rporn f ions  1940 
IIarris--L~11c G o w r n i n g  X u n i c i p a l  Bonds  1902 
Ir~gereoll-Ifandboo721 on I,urcl of P t ~ b l i c  Corporn f ions  1904 
Jones-Segli,genc-r of X u n i c i p n l  Corporat ions  1892 
MacMorran-Lnzr) Rrltsting to  Sezrrrs 1904 
Mathews-Municipcr l C h n r f e r s  1914 
McBain-Law and  Pract ice  of iVunicipn7 Horn,: R u l e  1916 
JlcQuill in-Lnlo of X ~ t n i c i p u l  ( ' o rporn f ions  jP171.m. Ed.) 1940 
RIcQuillin-Lnw of ill~rnicipctl Orrlinunccs 1904 
Metzenbaum-Lnw of Zoning 1930 
Xorr i l l - -X1~n  icipnl C'orporat ions n ~d H i g h  trvjls 1887 
Pomeroy-Jf unicipa7 L/rw (2d Ed.) 1883 
Snlith--i~iodern L n w  o f  X u n i c i p n l  rorporcr f ion.< 1003 
White-Xegl igpnce of Xzrn icipitl P o  rporn f ions  1920 
Willcock-Lnzo of Jiztnicipnl Corp .  (14 L a w  L i t i rary )  1836 
Will iams-Liabi l i ty  of X u n i c i p n l  C'orporafions for l ' o r f s  1903 
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Segligence ( i n  northeast corner o f  L ibrary ) .  
Barrows-Handbook o n  L a w  of Seg l igence  1900 
Beach-Law of Con t r ibu tory  Xegl igence ( 3 d  E d . )  1899 
Beren-Seglzgence in L a w  ( 3 d  E d . )  1908 
Buswell-Civil L iab i l i t y  for Personal I n j u r i e s  1893 
Clark-Street R a i l w a y  Accident  L a w  ( 2 d  E d . )  1904 
Deering-Law of Xegl igence 1886 
Green-The Rat ionale  of P r o x i m a f e  Cause 1927 
Jacobs-The L a w  of Accidents  1937 
Jones-Segligence of .Municipal Corporat ions  1892 
Leavitt-Law of iiTegligence of h'ew Y o r k  1895 
Nellis-Street R a i l w a y  Accident  Lazu 1904 
Patterson-Railway Accident  L a w  1886 
Peck-Docfrine of Prox imate  C'ause 1914 
Ray-Segl igence of Imposed  Dut i r s  1895 
Schwartz-Cross E x a m i n a t i o n  i n  Personal I n j u r y  Act ions  1935 
Street-Fouiidat7on of Legal L i a b ~ l i t y  1906 
S h e a r m a n  & Redfield-Treafise o n  L a w  of 3-egligence ( P e r m .  

E d . )  1941 
Thompson-Commentaries  o n  L a w  of Seg l igence  1901 
Turner-Xegligence w i f h  Food and D r i n k  1933 
X'atson-Law of Damages for Personal In jur ie s  1901 
M'harton-Treatise on L a w  of Seg l igence  1874 
Whi te -Law of Personal In jur ie s  o n  Rai lroads  1909 
White-Xegl igence of ~ l f u n i c i p a l  C'orporations 1920 
Whitaker-Smith 's  Treat ise  o n  L a w  of Seg l igence  1886 
Webb-Law of Passenger and Fre igh t  Elevators  1896 

Negotiable Ins truments  ( in  northeast corner of Library ) .  
Bigelow-Law of Bi l ls ,  X o t e s  and  Checks  ( 3 d  E d . )  1928 
Brannan-Xegotiable I n s f r w m e n f s  L a w  A n n .  ( 5 t h  E d . )  1939 
Byles-Bills of Exchange  A n n .  ( 8 t h  E d . )  1891 
Calvert-Daniel on Sego t iab le  I n s t r u m ~ n t s  1913 
Chalmers-Bills of Exchange  ( 1 0 t h  E d . )  1932 
Colebrooke-Lazu of Col laferal  Securi t ies  1883 
Crawford-Segot iable  I n s t r u m e n t s  L a w  1908 
Daniel-Lnu) of S e g o f i a b l e  I n s t r u m e n t s  ( 6 t h  E d . )  1913 
E a t o n  6. Gilbert-Treatise on Conzmercial Paper  1903 
Edwards-Treaf ise  on Bi l ls  of Exchange  ( 3 d  E d . )  1882 
H u f f c u t - L a w  of S e g o t i a b l e  Ins f runzen t s  1898 
Joyce-Law of Defenses to  I 'ommercial P a p e r  ( 2 d  E d . )  1924 
Landis-Segotiable I n s t r u m e n t s  1941 
Mordecai-Segofinble I n s t r u m e n f s  L a w  in K o r t h  Carolina 1899 
Norton-Law of Bi l ls  and X o f r s  ( 4 t h  E d . )  1914 
Ogden-Segotiable Ins t rumen t s  1938 



648 I N  THE S U P R E M E  C O U R T .  [22l  

Parsons-Law of Promissory  S o t e s  and Ri l ls  o f  E x c h a n g e  1871 
Porter-Law of R i l l s  of L a d i n g  1891 
Randolph-Law of Commerc ia l  Paper  ( 2 d  E d . )  1899 
Redf ie ld  & Bigelow-American Cases o n  B i l l s  of Exchange ,  

Promissory  T o t e s  and ChecXs 1871 
Selorer-Xegotiable I n s t r u m e n t  L o w  ( 2 d  Ed.) 1910 
Story-Commentaries o n  L a w  of Promissory  X o t e s  1845 
Tiedeman-Treat ise  o n  L a w  of Commercial  P a p e r  1889 
Wood-Byles' Trea t i se  o n  L a w  of B i l l s  of E x c h a n g e  1891 

Parliamentary Law ( u n d e r  "Pleading," northeast corner o f  L ibrary ) .  
Gushing-Law and  Prac f i ce  of Legislative A s s ~ m b l i e s  1907 
Rice-Parliamen t n r y  R u l e s  1925 
Robert-Parl iamentary  L a w  1932 
R u l e s  a n d  M a n u a l  of Un i t ed  S ta tes  S e n u f e  1929 
R l ~ l e s  of H o u s e  of Representat izxs  , 1929 

Partnership ( in northeast corner o f  L ibrary ) .  
Bates-Law of Par tnersh ip  1888 
Cary-Law of Par tnersh ip  (5 L a w  L i b w r y )  1834 
George-Handbook o n  L a w  of Par tnrrsh ip  1897 
Gilmore-Handbook on L a w  of Partnership  1811 
Lindley-Law of P a r f n e r s h i p  (10th E d . )  1935 
Parsons-Principles of Par tnersh ip  1SS9 
Pothier-Contmct  of Par tnersh ip  (73 L a y  Libi-ary)  1854 
Ross-Caws o n  Pur tncrsh ip  (49 & 89 L a w  L i b r a r y )  1858 
Rowley-Uodern L n ~ o  of Par tnersh ip  1916 
Story-Conzrnen fnr ies  on L n w  of Partnership  1841 
Story-Law of Par tnersh ip  (6th E d .  b y  G r a y )  1568 

Patents. 

Coryton-l;au of Let ters  P a t e n t s  (77 L a w  L i b r a r y )  1855 
Norman-Law of Pa ten t s  (79 L a w  L i b r a r y )  1853 
Perpigna-French Lalu of P n f e n f s  (4 L a w  L i b r a r y )  183 4 
Walker-Treat ise  on L a w  of P a t e n f s  (6th Ed.)  1929 

Personal Property ( i n  northeast corner o f  L ibrary ) .  
Riddle-Law of W a r r a n  f ies  in Sa le  of Chat te ls  1884 
firom-11-Personal P r o p e r t y  1936 
Darlington-Lauj of  P ~ r s o n n l  P r o p r f y  1891 
Ingham-Law of A n  imals  1900 
Schouler-Law of Personnl P r o p e r t y  (5th Ed.) 1918 
Will iams-Law of Personal P r o p e r t y  (18th E d . )  1925 
Williams-Lazu of Personal P r o p e r f y  (62 L a w  L i b r a r y )  1848 
Will iams-Liabi l i ty  for A n i m a l s  1935 
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Pleading-Practice-Procedure ( in  northeast corner o f  Library) . 
. . . . . . . . . . . . . . . . . . . . . . . . .  Abbott-Brief U p o n  Pleadings in Civil Actions 1904 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Abbott-Forms of Pleading 1931 
Abbott-Brief on Modes of Proving Facts in Civil or Criminal 

Actions (2d  E d . ) .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1904 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Abbott-Civil J u r y  Tr ia l s  1935 

. . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  Abbott-Treatise Upon U . S . Courts .. 1869 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Abbott-On F a c f s  1935 

Archbold-Criminal Practice and Pleadings (8th E d . )  . . . . . . . . . . . . .  1880 
Angell-Treatise o n  Limitat ions of Actions at L a w  . . . . . . . . . . . . . . . . . .  1854 
Bailey-Law of Ju'risdiction . . . . . . . . . . . . . . . . . . . . .  .. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1899 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Bailey-The Onus  Probandi  1886 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Baylies-Trial Practice or Rules  of Practice 1885 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Baylies-New Tr ia l s  and Appeals 1886 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Beach-Modern E q u i t y  Practice 1892 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Bennett-Treatise on  L a w  of L i s  Pendens 1887 
Black-Treatise o n  L a w  of Judgments  (2d  Ed . )  . . . . . . . . . . . . . . .  .... .. . . .  1002 

............................................... Black-Law of Judicial Precedents 1912 
Black-Treatise on  Removal  of Causes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1898 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  Black-Law and Practice in Accidenf Cases 1900 
Bishop-Prosecution and Defense, Directions and Forms . . . . . . . . . .  1885 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Bliss-Treatise on L a w  of Pleading (3d  E d . )  1894 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Boon-Pleading Under T h e  Codes 1885 
......................................... Bowers-Civil Process and Service . . .I927 

Bowers-Judicial Discretion of Tr ia l  Courts . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1935 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Branson-Instructions to  Juries  1925 

Carmody-Pleading and Practice in X e w  I'ork ( P e r m  . Ed. )  . . . .  1930 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Chitty-Treatise on Par f ies  to Actions 1833 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Chitty-The Practice of Laul 1834 
. . . . . . . . . . . . . . . . . . . . .  . . . . . . .  Clark-Handbook on  Code Pleading .. 1928 

. . . . . . . . . . . . . . . . . . . .  Clementson-Manual Relating to Special Verdicts  1905 
..... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Cobbley-The L a w  of Replevin ......... 1890 

. . . . . . . . . . . . .  Cooley-Brief Making and Cse of Lazl: Books (2d  Ed . )  1909 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Cornelius-Trial Tact ics  1932 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Cornelius-Law of Search and Seizure 1926 
Danielly-Pleading and Practice i n  H i g h  Court Chancery 

(5th E d . )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1879 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  Edwards-Parties t o  Bills i n  Chancery 1832 

. . . . . . . . . . . . . . . . . . . . . . .  Elliott-Treatise o n  General Practice of Law 1894 
. . . . . . . . .  Eetee-Plending, Practice and Forms  (3d & 4 t h  E d . )  1898 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Fitman-Trial Procedure 1594 

. . . . . . . . . . . . . .  Forapthe-Trial b?y Jur!j . . 1875 
. . . . . . . . . . . . .  Freeman-Treafise on Law o f  J u d g m e n f s  (5th E d . )  1925 
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Pleading-Practice-ProcedurePon t1nuc.d. 

Freeman-Treatise o n  L a x  of Execu t ions  ( 3 d  fSd.) 1900 
Gilbert-Law of Emecz~t  ions 1763 
Golstein-Trial T e c h n i q u e  1935 
Gould-Treatise on Pr inc ip l r s  of Pleading ( 5 t h  E d . )  1SS7 
Graham-Law of S e e o  T r i a l s  ( 2 d  Ed.) l Q 5 5  
Green-Pleadings i n  L a w  and E q u z i y  1879 
Herman-Treat ise  o n  L a w  of E.xecuiions 1876 
Hilliard-Law of Xezu T r i a l s  18 i2  
Hughes-Law of Ins t ruc i ions  t o  Jur ies  1005 
IFughes-Key to  M a x i m s  and Coses i n  Procedure 1924 
Hughes-Technology of L a w  1893 
J e r o m e - S o r f h  Carol ina C i r i l  Procedure 1028 
Joyce--Law G o m r n i n g  I n d i c f m e n t s  1903 
Joyce-Defenses in A c f i o n s  on Commercial  P a p w  ( 2 d  E d . )  1924 
Lawson-Righfs ,  Remedips  and P r n c f i c r ,  T r e a f ; s e  on A m e r i -  

c a n  L a w  1889 
Lewis-Remooal of C a ~ l s e s  1923 
Longnecker-Proving and  De fend ing  a Lazo S u i t  1932 
McIn tosh-Sor f l i  C'arolina Practicp and P r o ~ e ~ d u r e  in Civ i l  

Cases 1929 
Malone-Trea fise on Rea l  Proper ty  T r i a l s  1883 
Martin-Cil3il Procedure a t  C'ommon L a w  1899 
Maxwell-Treatise o n  L a w  of Code Pleading 1893 
Moaks-Pleadings 1873 
Moon-Removal of Causes  1901 
Mordecai  8: McIntosh-Remedies  b y  Selecfed Ca.res, A n n o .  1910 
Odgers-Principles of Procrdure ,  Plrading and Pract ice  (5th 

E d . )  1903 
Osborn-The Jf i nd  of a J u r o r  1937 
Phillips-Code Plendin q 1932 
Pomeroy-Code Remerlirs nnrl Rrmed in l  R i g h t s  1'5th Ed.) 1929 
Pomeroy-Remedies a n d  Rernedirrl R i q h f s  1876 
Pound- ,Zpp~l late  Procerlurr in  Civi l  C'ases 1941 
Powell-Lalit of ApprUtrte Procredings  1572 
Quindry -Pmcf ic ing  L n  w-Tl'hrn- Where-ITmo 1939 
Ram-Science of Leg01 J u d g m p n t  1571 
Reed-Bmnson's  Ins t ruc t ions  t o  Jur ies  1986 
Riddle-Proceedings S u p p l e m e n t o r y  to Executiol; ( 2 d  E d . )  1882 
Rorer-Law of Judicial  Sales  1875 
Sackett-Instructions and R e g u e s f s  for Instructr 'ons i n  ,Jury 

T r i a l s  (2d  E d . )  1588 
Saunders-Law of Pleading and  Ev idence  (2d d n w r .  E d . )  1831 
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Pleading-Practice-Procedure-Con t ~ ? ?  ncd. 

Sedgwick & Wait-Treat ise  o n  T r i a l  o f  T i t l e  t o  Land  ( 2 d  
E d . )  1886 

Speer-Remoral of Causes 1888 
Stephen-Principles of Pleadinq ( 9 t h  A m e r .  Ed.) 1867 
Story-Selection of Pleadings  zn Civ i l  Act ions  1803 
Story-Equi ty  Pleadings  (10th E d . )  1892 
Sut l i f fe- Impress ions  of a n  Average J u r y m a n  1922 
Thompson-Treat ise  on L a w  of T r i a l s  1889 
T h o m p s o n  & Merriam-Treatise o n  Organizat ion,  Cus tody  and 

Conduc t  of Jur ie s  1882 
T i f f a n y  & S m i t h - S e w  1'0rk. Pract ice  (2d Ed.) 1879 
Tillinghast-Treatise o n  S t a t u t e  of L imi ta t ions  1829 
Vanf leet -Law of Collateral At faclc  o n  Judicial  Proceedings  1892 
Wade-Treat ise  o n  L a w  of X o t i c e  1878 
Wait-Treat ise  o n  Ac t ions  and  Defenses  1877 
Waples-Treatlse o n  Proceedings  i n  R e m  1582 
Waterman-Treat ise  o n  L a w  of S e t - o f ,  Recoupment  and  

C o u n t  erclainz 1869 
Weis -How to  T r y  a Case 1930 
Wells-Res Ad jud ica ta  and S tare  Decisis 1879 
Wharton-Treat ise  o n  Crzminal  Pract ice  and  Pleadings  (9th 

E d . )  1889 
Wil l s -P leadmg i n  E q u i t y  (35 L a w  L i b r a r y )  1842 
Wood-Treat ise  o n  L imi ta t ions  of Act ions  1893 

Prohibition Law ( in  northeast corner o f  L ibrary ) .  
. . . . . . . . . . . . . . . . . . . . . . . . . . . .  Black-Treatise o n  I n f o x i c a f i n g  Liquors .  1892 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Blakemore-3-ational Prohibi t ions  ,1923 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Cornelius-Law of Search  and  Se i zure  1926 

. . . . . . . . . . . . .  MacGovern-Alcohol U n d e r  S t a t e  L iquor  L a w s . .  1936 
. . . . . . . . . . . . . . . . . . . . . . . .  McFadden-Law of Proh ib i t ion  . .I925 

Selson-Federal L iquor  L n w s  . . . .  . . . . . . . . . . . . . . . . . . . . . .  1930 

Public Officers ( i n  northeasl corner o f  L ibrary ) .  
Anderson-Sheriffs,  Coroners and  Constables 1941 
Brightly-Leading Cases o n  L a w  of E lec f ions  1871 
Constantineau-Public Of j kers  and  f h e  De  F a c f o  Doctr ine  1910 
H a m i l t o n  and Xor t -The  L a w  and Pub l i c  Educa t ion  1941 
Herrick-Powers,  Dut ies  and Liabi l i t ies  of T o w n  nnd Par i sh  

Of icers  1884 
H o r r  8: Bemis-Xunicipal  Police Ordinances  1887 
Johns-Amerirr~n S o f o r i e s  1942 
M a c C u b b i n - T ~ P  Cour t  of J ~ t s t i r e  of the  Peace in  S o r t h  

Coro?ina 1940 
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Public Officers-Continued. 
McCrary-American L a w  of Elect ions  1887 
Mechem-Law of Pub l i c  Of i cers  and O f i c ~ s  1890 
Meir-Anderson's M a n u a l  for X o f a r i e s  Pzlblic 1940 
Murfree-Law of Sher i f f s  and  O i h w  Jl in is ter iul  Of icers  1884 
Murfree -The  Just ice  of fll e Peace 1886 
Murfree-Treat ise  on L a w  of O.$czal B o n d s  1885 
P a i n e - T r ~ a t i s e  o n  Lazu of Of i c ia l  B o n d s  1888 
Perkins-Ellements of Police Science 1943 
Punke-The C o u r f  ond  Pub l i c  School  P r o p e r t y  1936 
Sikes-State and Federal C o r r u p t  Practicus Ihg i s la t ion  19.25 
Throop-Treatise o n  L a w  of Pub l i c  Of i cers  1892 
Wel t z in - l ' ke  Legal A u t h o r i t y  of the  A m e r i c a n  Publ ic  School 1931 
W h i t e - C i z d  Serr*ice i n  the  Modern S f a t e  1930 

Public Utilities ( i n  northeast corner o f  L ibrary ) .  
Wellis-Lazo of S t ree t  Service  Rai lroads  1902 
Pond-Municipal Con t rac f  of Pub l i c  C t i l i f i e s  1906 
Pond-Treafise o n  L a w  of Pub l i c  Ut i l i t ies  ( P e r m .  E d . )  1932 
Spurr-Public Service  Regu la t ion  1924 
W y m a n - L a w  Gouerning Pub l i c  Serczce Corporat ions  1911 
Wood-Publ ic  C f i l i t  ies 1926 

Real Property ( i n  northeast corner o f  L ibrary ) .  
Adams-Rjectment  1830 
h l lna t t -Law of P a r t i t i o n  1894 
Am. L a w  Inst i tu te-Restatement  1936 
Bennett-Law of Landlord and  T e n a n t  ( w i t h  F o r m s )  1939 
Black-Treatise on Lnzu of T a x  T i f l ~ s  ( 2 d  E d . )  1893 
Blackwell-Treatise on P o w e r  to  Sel l  Land  for Y o n p a y m e n t  

of T a x e s  ( 5 t h  E d . )  1889 
Birdseye-Abboit 's  Clerks  and  Coni>eyancers' . l w i s f a n f  (3d  

E d . )  1911 
B r o w n e - S f a f u f e  of Frauds  (5 th  Ed.) 1595 
Burton-Low of Ren l  P r o p e r f y  (23  Law L i b r a r j )  1839 
B u s w e l l - S t a f u f ~  of L i m i f n f i o n s  nnd Adverse  Possessions 1889 
Challis-Law of Rea l  P r o p e r f y  ( 3 d  Ed . )  1911 
Clark-Surveying and Bozrndnries 1939 
Dembitz-Treaf ise  on L a n d  T i t l e s  1895 
Devlin-Treatise o n  L a u  of Deeds (2d Ed.)  1897 
Devlin-Law of Rea l  Proper ty  and Deeds ( 3 d  Ed.) 191 1 
Dumas-Registering T i t l e  f o  Land  1900 
Ewell-Treatise on L a w  of F i r f u r e s  (2d E d . )  1905 
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Real Property--Continued . 
Fearne-Contingent Remainders  and Executory Devises ( 4 t h  

A m e r  . E d . )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ....... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1845 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Freeman-Cotenancy and Par t i t ion  1874 

Gale-Easements ( 1 1 t h  Ed . )  ....................................................... 1932 
Gale & Whatley-Treatise o n  L a w  of Easements  . . . . . . . . . . . . . . . . . . . . . . . . . .  1840 

. . . . . . . . . . . . . .  Gray-Rule Against Perpetuities (3d  E d . ) .  .... ....... 1915 
. . . . . . . . . . . . . . .  Gray-Restraints on  Alienation of Property  ( 2 d  E d . ) .  1895 

Greenleaf-Digest of L a w  of Real Property  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1856 
. . . . . . . . . . . . . . . . . . . . . . . .  Hayes-Introduction to  Conveyancing ( 5 t h  E d . )  1840 

Hawley  8: McGregor-Law of Real Property  ( 2 d  E d . )  . . . . . . . . . . . . . .  1903 
Hilliard-Law of Vendors and Purchasers of Real Property  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  (2d E d . )  ..... . . . . . . . . . . . . .  1868 
Hopkins-Handbook on  L a w  of Real Property  . . . . . . . . . . . . . . . . . . . . . . . . . . .  1896 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Jansen-Xechanics' Liens 1929 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Jones-Treatise on  L a w  of Easements  1898 

Jones-Treatise on  L a w  of Real  Property  . . . . . . . . . . .  ..................... . . . .  1896 
Jones-Law of Mortgages of Real  Property  ( 8 t h  E d . )  . . . . . . . . . . . . . .  1928 
Jones-Vendor and Purchaser ( C y c  . o f  Real Proper ty )  . . . . . . . . . . . . . .  1939 
Kerr-Treatise on  L a w  of Real Property  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1895 
Knapp-Treatise o n  L a w  of Part i t ion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1887 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Lewis-Law of Leases of Real  Property  1930 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Lindley-Mines 1903 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Lloyd-Law of Building and Buildings 1894 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Logan-Real Property  L a w  of N e w  Y o r k  1896 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  McAdam-Landlord and T e n a n t  ( 4 t h  E d . )  1936 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  McCall-Law of Real  Property  1883 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  MacChesney-Lazu of Real  Estate  Brokerage 1937 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Malone-Treatise on  Real Property  Trials  1883 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Martin-Mining L a w  1908 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Martindale-Law of Conveyancing (2d  E d . )  1889 

. . . . . . . . . . . . . .  Maupin-~Zlarketable T i f l e  to Real Estate  (2d  E d . )  1907 
. . . . . . . . . . . . . . . . . . . . . . . . . .  Minor $ Wurtz-Law of Real Property  1910 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Morrison-Law of ~ l l i n e s  and Minerals 1878 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Morrison-Xining Rights  1936 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Myer-Vested Rights  1891 
Newell-Treatise on Action of Ejectment  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1892 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Patten-Titles 1939 
. . . . . . . . . . . . . . . . . . . . . . .  Peele-Law of E x e m p f i o n s  in 3-or fh  Carolina 1892 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Rapalje-Law of Real Estate Brokers 1893 
. . . . . . . . . . . . . . . . . . . . . .  Rawle-Law of Covenants for T i t l e  (5th E d . )  1887 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Reed-Law of S t a t u f e  of Frauds 1884 
. . . . . . . . . . . . . . .  Reeves-Special S u b j e r f s  of Law of Real Property  1904 
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Real Property-Continued. 
Roscoe-Real Property  Actions ( 2 8  & 29 L a w  Library)  1840 
Semanow-Survey of Real Estate  Brokers L iceme Laws 1941 
Sharswood & Budd-Leading Cases i n  L a w  of Aeal Property  1883 
Simes-Law of Future I d e r e s t s  1935 
Sheppard-Touchstone ( 3 0  & 31 L a w  Library)  1840 
Smathers-History of L a w  Ti t l es  i n  Wes tern  S ( 7 r t h  Carolina 1938 
Sugden-Law of Vendors and Purchasers ( 9 t h  Ed . )  1936 
Taylor-Amer. L a w  of Landlord and T e n a n t  ( 9 t h  E d . )  1904 
Thompson-Treatise on Homestead Exempt ion  Lazos 1878 
Thompson-Commentaries on Modern L a w  of Ileal Property  1924 
Thompson-Real Property  ( P e r m .  Ed.) 1940 
Thompson-Treatise on Abstracts and T i t l es  (5!d E d . )  1930 
Tiedeman-Treatise on 14merican Law of Real .Property 1885 
Tillinghast-Treatise on Act ion of Ejectment  1830 
T i f fany-Law of Real Property  ( P e r m .  E d . )  1939 
Tudor-Leading Cases on Mercanfzle and N i n i s g  L a w  1873 
Tyler-Treatise on R e m e d y  b y  Ejectment  1874 
Tyler-Treatise on L a w  of Fixtures  1877 
Tyler-Treafise on L a w  of Boundaries and F e n w  1876 
Wade-American Mining L a w  1882 
Waples-Treatise on Homestead and Exempt ions  1893 
Walker-Law of Real Estate  Agency 1922 
Warvelle-American L a w  of Vendor  and Pm-chrlser (2d  E d . )  1902 
%Tarvelle-Abstracfs and Examinat ion  of Titles 1907 
Washburn-Amrrican L a w  of E a s ~ m e n f s  and frervitudes (3d  

Ed . )  1873 
Washburn-The L a w  o f  Real Property  (5th E d . )  1876 
Webb-Law o f  Record o f  T i t l e  1891 
Webb-Valuation of R e d  Property  1931 
Williams-Law of Real Property  1932 
Williams-T7endor and Purchaser 1936 
Wiltzie-Lrrzcl of Foreclosing ;Ifortgages ( 4 t h  Ed.) 1927 
Woods-Conz3eyancing 1793 
Wood-Law of Ltrndlord and T e n a n f  (2d  E d . )  1888 
Wyatt-Blue Pr in t  Reading 1941 

Receivers ( i n  northeast corner o f  Library) .  
Alderson-Treatise on L a w  o f  Receivers 1905 
Beach-Commenfaries on L a w  of Receivers 1888 
Bishop-Treatise on Insolcent Debtors (2d E d . )  1884 
Burrill-Law of T'oluntary Assignments ( 6 t h  E d . )  1804 
Clark-Law and Practice o f  Rece iwrs  (2d E d . )  1929 
Gluck & Becker-Law of Receivers o f  Cnrporaf ions 1891 
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Receivers-Continued. 
High-Treatise on Law of Receivers (3d Ed.) . . . . . . . . . . . . . . . . . . . . . . .  1894 
Kerr-Law and Practice as to Receicers Appointed by Court 

of Chancery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1877 
Smith-Law of Receiverships . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1697 
Tardy-Law and Procedure of Receicers (2d Ed.)  . . . . . . . . . . . . . . . . . . . .  1920 

Reports, Annotated and Special Subjects (items located as indicated). 
Bmerican and English Annotated Cases-complete ( in  south- 

east alcove). 
American and English Railroad Cases-complete (in storage 

office). 
American Decisions-complete ( in southeast alcove). 
American Lazv Reports Annotated--complete to date ( in north 

side of Library, west end). 
American Reports-complete ( in southeast alcove). 
American Ruling Cases-complete ( in southeast alcove). 
American State Reports-complete ( in southeast alcove). 
British Ruling Cases-complete (in north side of Library just 

west of office). 
English Ruling Cases--complete ( in north side of Library just 

west of office). 
Lazi9yer Reports Annotated-complete (in north side of Li- 

brary, west end). 
Segligence and Compensation Cases-complete to date, with 

texts (northeast corner of Library). 
Public Ctilities Reports-complete to date, with texts (north- 

east corner of Library). 

Reports, State and Federal (in row of double cases down center of 
Library). 
NOTE:  In addition to many old State reports cited by report- 

ers' names, the Library has the following sets complete. Cur- 
rent volumes are received as issued. 
,\labama-Reports; dppellafe Court Reports. 
.\rizona-Repor ts. 
,Irkamas-Reports. 
California-Reports; ilppellnte Reports. 
Colorado-Reports; Court of Appeals Reports. 
Connecticut-Reports. 
Delaware-Reporfs; Chancery Reporfs. 
District of Columbia-Appeal Cases. 
Florida-Reports. 
Georgia-Reports; Appeal Reporfs. 
Hawaii-Reports. 
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Reports ,  S tate  and Federal-Contiwued. 
Idaho-Repor fs .  
I l l inois-Reports; Appe l la te  Cour t  Reports .  
Indiana-Reports;  A p p e l l a f e  C'ourt R e p o r f s .  
Iowa-Reports.  
Kansas-Reports; Appea l s  Reports .  
Kentucky-Reports;  Opinions .  
Louisiana-Reports; A n n u a l  R e p o r f s .  
Maine-Reports.  
Maryland-Reports.  
Massachusetts-Repor is.  
Michigan-Reports.  
Minnesota-Reports.  
Mississippi-Reports.  
Missouri-Reports; Appea l  Reports .  
Montana-Reporfs .  
Na t iona l  Reporter  S y s t e m  - At lan t i c ,  S. I.'. S u p p l e m e n t ,  

S o r t h e a s t e r n ,  S o r f h u l e s t e r n ,  Paci f ic ,  Sou theus tern ,  S_oufh- 
ern,  Sou fhzces fe rn  ( w i t h  Shepard Ci tat ions  t o  each o f  these ) .  

Nebraska-Reports.  
Nevada-Reports.  
N e w  Hampshire-Reports.  
N e w  Jersey-T,aw Repor t s ;  E q u i t y  R e p o r f s .  
N e w  Mexico-Reports. 
K e w  Y o r k - R e p o r f s  ; iF'upreme C1owrt Reports;  A ppellate Divi -  

sion Reports;  Bfcrfr r l e p n r f m e n f  R ~ p o r t s ;  J7. Y .  Supp le -  
m e n t .  

S o r t h  C a r o l i n a - R ~ p o r f s .  
N o r t h  Dakota-Rrports (a l so  DaXviu R r p o r t s ) .  
Ohio-Reports; Appell(r1c~ R e p o r f s ;  S t a t e  R ~ p o r t s .  
Oklahoma-Reports;  Cr imina l  R e p o r f s .  
Penn~~lrania-Strife Repor t s ;  S v p ~ r i o r  C'ourt Reports .  
P u c r t o  Rico-Reports.  
Rliode Island-Reports.  
South Carol ina-Reporfs;  E q u i t y  Rpports;  Lnw Rcporis .  
S o u t h  Dakota-Reports (a l so  Dako to  R e p o r t s ) .  
Tcnncscee-Reports.  
Texas-Rrports;  Civil  Apprn l  Repor t s ;  Crimin(11 R ~ p o r f ~ .  
U n i t e d  State9 - O f k i a l  X e p o r f s ;  Low. Ed i t ion  ; Si lpremc 

C o u r f  R ~ p o r f w ;  d ttori~e?j-G'enernl Opin ions ;  C o u r f  o f  
C l n i m s  R ~ p o r f s ;  Frdernl  R e p o r f r r ;  Federr11 S u p p l e n w n t  : 
I n t r r s f u f e  C o m m e r c ~  Commission R e p o r f s ;  I .  P.  C. ?ilofor 
Cnrrier  Ilcrisions ; I .  C .  C .  17nlimtion R ~ p o r t s  : S a t i o n a l  
I,abor R ~ l o f i o n s  l3ottrd Decisions unrl Orders.  
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Reports, State and Federal-C'ontinurd. 

Utah-Reports. 
Vermont-Reports.  
Virginia-Reports.  
Washington-Reporfs .  
W e s t  Virginia-Reports.  
Wisconsin-Reports.  
Wyoming-Reports .  

Sales ( in  northeast corner o f  Library) .  
Benjamin-Treatise on L a w  of Sale  of Personal Proper ty  ( 7 t h  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  E d . )  1899 
. . . . . . . . . . . . . . . . . . . .  Blackburn-Contract o f  Sale  (57 L a w  Library)  1847 

. . . . . . . . . . . . . . . . . . . . .  Burdick-Law of Sales of Personal Proper ty  1897 
. . . . . . . . . . . . . . . . . . . . . . . . . .  Estrich-Law of I n s f a l l m e n f  Sales 1926 

Hilliard-Laul of Sales of Personal Proper ty  . . . . . . . . . . . . . .  1860 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Hoar-Conditional Sales 1929 

. . . . . . . . . . . . . . . . . . . . . .  Langdell-Cases on Sales of Real  P r o p e r f y  1872 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  Mariash-Treatise o n  L a w  of Sales 1930 

. . . . . . . . . . . . . . . . . . . . .  Meachem-Law of Sale  of Personal Property  . . I901 
Story-Treatise on. La,w of Sales  of Personal Proper ty  (4th 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Ed.) ,1871 
. . . . . . . . . . . . . . . . . . . . . . . . . .  Sugden-Sales of Estates  ( 3  L a w  Library)  1834 

Tiedeman-Treatise o n  L a w  of Sales of Personal P r o p e r f y  . 1891 
. . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . .  Travis-Commenfnries on L a w  of Sales ... 1892 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Vold-Sales . . I931 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Wait-Sales 1938 

Williston-Lou) of Soles of Goods at  C o m m o n  L a w  (2d E d . )  . 1924 
. . . . . . . . . . . . . . . . . . . . . . . . . . . .  Williams-T7endor nnd Purchaser 1936 

Statutes and Interpretation ( i n  northeast corner of Library) .  
Black-Consfrz~cf ion and I n f e r p r e f a f i o n  of Laws  1896 
Bishop-Commen fnries on W r i t  fen Laws  and T h e i r  Interpre-  

tnt  ion 1882 
Crawford-S ta fu fory  In terpre fa f ion  1940 
Craies-Stnfufe  L a w  1936 
Endlich-Cornmentar?/ on I n f e r p r e t a f i o n  of Statutes  1888 
Freund-Sfandnrds o f  A m ~ r i c a n  Legis7afion 1917 
Horack-T'osrs and X n t ~ r i n l s  on h g i s l a f i o n  1940 
Sutherland-Stntufrs  crnd h ' fn fu fory  Construct ion (2d  E d . )  1904 
Wade-Refroncf  ire Lows 1880 

Suretyship and Guaranty ( i n  northeast corner of Library) .  
Arant-Suretysh ip 1931 
Baylies-Tren fise on B u r e t i ~ s  ond Guaran fors 1881 
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Sure t j sh ip  and Guaranty-Continq~ed. 
Brandt-Law of S u r e t y s h i p  and G u a r a n t y  ( 3 d  E d . )  1905 
Childs-Law of S u r e t y s h i p  and G u a r a n t y  1907 
Crist-Corporate S u r e t y s h i p  1939 
Pingrey-Treatise o n  L a v ~  of S u r e t y s h i p  and G u u m n t y  1901 
Pit tman-Law of Pr inc ipa l  and  S u r e t y  (40 L a w  L i b r a r y )  1843 
Ross-Principal and  S u r e t y  (49 L a w  L i b r a r y )  1858 
Stearns-Law of S u r e t y s h i p  (3d Ed.)  1922 
Theobald-Law of Pr inc ipa l  and  S u r e f y  ( 1  L a w  L i b r a r y )  1834 
Rowlatt-Principal and S u r e t y s h i p  ( 3 d  Ed.) 1936 

Taxation ( in  northeast corner of Library) .  

B a r t o n  & Browning-Fed. I n c o m e  trnd Es ta te  T a x  Latus 1929 
Black-Tax T i t l e s  1888 
Ronbright-On V a l u a t i o n  of P r o p d y  1939 
Burroughs-Treatise o n  L a w  of T u x a t i o n  1877 
Clark-Inheritance a n d  Es ta te  T a x e s  o n  L i f e  Insurance 1935 
Clark-Life Insurance  and  Annu i t i e s  1941 
Cooley-Treatise o n  f h e  L a w  of T a c a t i o n  1924 
Desty-American L a w  of T a x a t i o n  1884 
Dos Passos-Law of Collateral and Direct  Inher i tance ,  etc., 

T a x e s  1895 
Gleason & Otis-Treatise o n  L a w  of I n h e r i f u n c e  T a x a t i o n  

( 4 t h  E d . )  1925 
Gray-Limita  t ions of T a x i n g  P o w e r  1906 
Harris-Gift  T a x a t i o n  in C.  S .  1941 
Hamil ton-Law of T a x a t i o n  b y  Assessments  1907 
Hof fman-Taxa  t ion  of Federal ,  S t a t e ,  and  X u n i c i p a l  B o n d s  1927 
Howard-Principles of Pub l i c  Finance 1940 
Hughes-Federal Social S e c u r i t y  T a x  1941 
Jacoby-Retail  Sales  T a x a t i o n  1939 
Judson-Treatise o n  the  P o ~ c e r  of T a x a t i o n  (3d Ed.) 1917 
Kidder-State  Inher i tance  T a x  and T a x a b i l i t y  of T r u s t s  1934 
Lee-Minimizing T a x e s  1931 
Miller-Foundation G u i d e  to Social S e c u r i f y  1936 
Page  & Jones-Treatzse o n  T a x a t i o n  b y  Locai and  Special  

Assessments  1909 
Rabkin-Johnson-Federal I n c o m e ,  G i f t  and  E s t o f e  T n x a t i o n  

( P e r m .  E d . )  1942 
Robinson-Saving T a x e s  i n  Dra f t ing  W i l l s  and T r u s f s  1933 
Ross-Inheritance T a x a t i o n  1912 
Seligman-Essays in T a x a t i o n  1931 
Studeneki-Taxat ion and  Pub l i c  Pol icy  1936 
T a x  Y i e l d s  1942 
Tul ler-Taxing Power-State I n c o m e  T a x a t i o n  1937 
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Torts  ( i n  northeast corner of Library) . 
American L a w  Institute-Restatement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1938 
Addison-Treatise on Wrongs  and T h e i r  Remedies ( 6 t h  E d . )  . . . .  1887 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Bigelow-The L a w  of T o r t s  ( 8 t h  E d . )  1907 
Bigelow-Leading Cases i n  L a w  o f  Tor t s  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1875 

. . . . . . . . . . . . . . . . . . . . . . . . . .  Bishop-Commentaries on Xon-Contract L a w  1889 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Bohlen-Studies i n  the L a w  of Tor t s  1936 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Burdick-Law of T o r t s  ( 4 t h  E d . )  1926 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Button-Principles of Libel and Slander 1935 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  Cooley-Treatise on Laul of T o r t s  ( 4 t h  E d . )  1932 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Fixel-False Financial Statements  1934 

Folkard-Sfarkel on Slander and Libel ( 4 t h  E d . )  . . . . . . . . . . . . . . . . . . .  1877 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . .  Garrett-Law of Su isances  .... 1890 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Gatley-Libel and Slander 1938 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Hale-Handbook on Law of T o r f s  1896 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Hale-Law of fhe  Press 1933 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Hancock-Torts in the Conflict of Laws 1942 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Harper-Readings on T o r t s  1941 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Harper-Law of T o r t s  1933 

Jaggard-Handbook on  L a w  of T o r t s  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1895 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Jones-Law of Journalism 1940 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  Joyce-Treatise on L a w  Governing Nuisances 1906 
. . . . . . . . . . . . . . . . . . . . . . . . . . . .  Newell-Law of Slander and Libel ( 4 t h  E d . )  1924 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Xewell-Law of Malicious Prosecution 1892 
Odgers-Digest of Law of Libel and Slander ( 5 t h  E d . )  . . . . . . . . . . . . . .  1911 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Pollock-Law of T o r t s  ( 7 t h  E d . )  1904 
. . . . . . . . . . . . . . . . . . . . . . . . . . . .  Prosser-Torts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ... 1941 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Seelman-Law o f  Libel and Slnnder 1933 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  S t a r k i e S l a n d e r  and Libel ( 4 t h  Ed.)  1897 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Townsend-Treatise on . Slander and Libel 1872 
. . . . .  Ranchhoddas & Thakor-English and Ind ian  L a w  of Tor t s  1905 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Thomas-Law of Constructive Contempt  1904 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Ti f fany- - -  Death b y  Wrongfu l  Ac t  (2d  Ed.) 1913 

. . . . . . . . . . . . . . . . . .  Wood-Treatise on Law of Xuisances (3d  E d . ) .  1893 

Trusts and Trustees ( i n  northeast corner o f  Library) . 
. . . . . . . . . . . . . . . . . . .  American L a w  Institute-Resfatement of the L a w  1936 

. . . . . . . . . . . . . .  Beach-Commentaries on  Law of Trus t s  and Trustees 1897 
. . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  Bogert-Trusts and Trustees ... 1935 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Bogert-Handbook on Lrcul of Trus t s  1942 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Griswold-Spendthriff  T r u s t s  1936 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Hill-Law Relating to Trustees 1846 
. . . . . . . . . . . . . . . . . . . . . . . . . . . .  Hodges-Anti-Trust Ac t  and Supreme Court 1941 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Land-Trusts i n  the Conflict of Laws 1940 
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Trus t s  and Trustees-Cojztinzted. 
Lewin-Trusts  ( 1 1 t h  E d . )  1939 
Lewin-Law of T r i t s f s  ( 2 4  L a w  L i b r a r y )  1839 
Lewin-Trusts and  Trus tees  ( 8 7  L a w  L i b r a r y )  1558 
Perry-Treatise o n  L a w  of T r u s t s  and  Trusteec: ( 7 t h  E d . )  1929 
Sanders-Essays o n  Uses  a n d  T r u s t s  ( 2 d  A m e r .  E d . )  1855 
Scott-On T r u s t s ,  C u m u l a t i v e  S u p p l e m e n t s  1939 
Sears-Trust E s t a f e s  as Business  Companies  1921 
Underhi l l -Law of Trzrsts and  Trus iees  ( 9 t h  E d . )  1939 
Zollman-American L a w  of Chari t ies  1924 

W a t e r  and W a t e r  Rights  ( i n  northeast corner o f  L ibrary ) .  
i lngell-Treatise o n  L a w  of Wafercourses  ( 7 t h  E d . )  . .  187 7 
Angell-Treatise o n  R i g h t  of P r o p e r f y  i n  T i d e  W a t e r s  ( 2 d  

E d . )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1847 
Farnham-Law of W a t e r s  and  W a t e r  R i g h t s .  . . . . . . .  1904 

. . . . . .  Gould-Treatise o n  L a w  of W a t e r s  ( 3 d  E d . )  . .  1900 
. . .  Houck-Treatise on L a w  of iVavigable R i v e r s  . . 1868 

. . . . . . . . . .  Pomeroy-Treatise o n  L a w  of R i p a r i a n  R i g h t s  1887 
Wei l -Water  R i g h t s  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1911  
Woolrych-Law of W a f e r s  ( 6 8  L a w  L i b r a r y )  . . . . .  1853 

W i l l s  and Executors ( i n  northeast corner o f  L ibrary ) .  
Bingham-Descents 1875 
Croswell-Law of E a e c u f o r s  and A d m i n i s t r a f o p s  1897 
Dodge-Estate Admin i s t ra t ion  and  Accoztnting 1940 
Gardner-Handbook o n  L a w  of W i l l s  1903 
Hawkins-Treat ise  o n  Construct ion of W i l l s  (2d  A m e r .  E d . )  1885 
Herman-Executors  1876 
Jarman-Treat ise  o n  TVills ( 6 t h  E d . )  1910 
Joseph-Contest of W i l l s  1912 
Lewis-Preparation and  Cons t ruc f ion  of W i l l s  1926 
Lovelass-Law of Admin i s t ra t ion  ( 8 5  L a w  L i b r a r y )  1839 
Page-Law of W i l l s  ( 2 d  E d . )  1926 
Parsons-Law of W i l l s  ( 9 2  L a w  L i b r a r y )  1855 
Pritchard-Law of W i l l s  a n d  Admin i s t ra t ion  1894 
Ram-Treat ise  o n  W i l l s  ( 8  L a w  L i b r a r y )  1835 
Redfield-Law of W i l l s  ( 4 t h  E d . )  1876 
Remson-Preparation of W i l l s  and T r u s t s  ( 2 d  E d . )  1930 
Robinson-Saving T o x e s  o n  Dra f t ing  W i l l s  and  T r u s t s  1933 
Roper-Treatise on L a w  of Legacies 1829 
Schouler-Law of W i l l s ,  Execu tors  and Admin i s t ra tors  ( 6 t h  

E d . )  1923 
Schouler-Lnul o f  Ex-ecufors nnd  A d m i n i s f r a f o r ~  (3d  E d . )  1901 
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Wi l l s  and Executors-Cor~tirtued. 
Schouler-Treatise on Law of W i l l s  ( 2 d  E d . )  1892 
Scribner-Treatise on L a w  of Dower 1867 
Smith-Practice i n  Probate Courts (3d  E d . )  1876 
Sugden-Treatise of Powers ( 3 d  E d . )  1856 
Swinburne-Treatise of Testaments  and Last W i l l s  ( 7 t h  E d . )  1793 
Theobald-Treatise on L a w  of W i l l s  (2d  E d . )  1881 
Thompson-Construction of W i l l s  1936 
Thompson-Law of Il'ills 1936 
Thornton-Treatise o f  Law Rela f ing  to G i f f s  and ddvance-  

ments  1893 
Toller-Law of Executors (2d  E d . )  1806 
Underhill-Treat ise on L a w  of W i l l s  1900 
Vartanian-Law of Wi l l s  i n  X o r t h  Carolina 1929 
Wigram-Admission of E z t r m s i c  Evidence i n  Interpretation 

of W i l l s  (2d  E d . )  1872 
Worthington-General Precedent for Mrills ( 6 0  Law Library)  1648 
Williams--Treatise on Law of Executors and Administrators 

( 1 1 t h  Ed.)  1921 
Woerner-Treatise on American Law o f  Administrat ion and 

W i l l s  1923 

Workmen ' s  Compensation ( i n  northeast corner of Library) .  
Butterworth-Digest o f  English Workmen's  Compensaf ion 

Cases ( 2 d  E d . )  1933 
Dodd-Administration of Workmen's  Compensation 1936 
Honnold-Treatise on -4merican and English Workmen's  

Compensation Laws 1918 
Index  to Workmen's  Compensation Cases Current  
Jones-Digest of Workmen's  Compensation Laws i n  l'nited 

States  1929 
Keech-Workmen's Compensntion i n  S o r f h  Carolina 1940 
Kesler-Accidental I n  juries 1031 
lliegligence and Compensaf ion Cases Annotated Complete 
S. C.  Industrial Commission Opinions, vols. 1-3. 
Schneider - TYorkmen's Compensation Lazv, w i t h  Statutes  

( P e r m .  E d . )  1939 
C o n n e c f i c ~ i f  Workmen's  Compensaf ion Commission D i g ~ s f s .  
Pennsylvania Workmen's  Compensation Board Decisions. 
Pennsylz~anin Court Decisions on Workmen's  Compensation 

Law. 
v i rq in ia  Industrial Commission Opinions. 
Willis-English Workmen's  Compensation Acts  ( 2 7 t h  Ed.) 1931 
Wi l l i s -9 .  C .  Workmen's  Compensation Ac t ,  Annotnted 1935 
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Abnlldo1iment-~lba1i(1011ed wife may  
hold lands adversr to  husband. 
("an~pbrll  1. .  Campbrll. 267. 

Abatement and  Revival-Right of ac- 
tion fo r  taking of easement dur ing 
lifetime of owner accrues t o  he r  
adminis t ra tor  and  not he r  heirs a t  
law. Snndcm 1.. Smithficld. 166. 

Abi~se  of Proce~s-Sw F'intrtrc*~ Corp. 
1.. Larrc', 189. 

Accwsory After  the  Fart-See S. r .  
l 'ottcr, 153. 

Acwnntirig-Right of stoclrholtlers of 
I)ank to c'ompl~lsory nndit see Cole 
7:. Trust  ('o., 249. 

Acltno~ledgment-~ick11~1vle~1gment of 
deed of gift is  not re-t~sectition 
thereof see C~ct ts  7:. McChec, 465. 

Actions-Right of ac t iv l~  fo r  taking 
of easemcwt dur ing lifetime of lantl- 
owner accrues to ntlniinistrator ant1 
not heirs see Salidm-.u c. Sntithfield, 
166: char ter  requirement t h : ~ t  claim 
ag:iinst municipality for  compensa- 
tion for  property tnkvn for  s t ree t  
iniprorenicnts be first submitted to 
arbi t ra tors  SCY Randew ?:. StnitA- 
ficld, 166; adnlinistrators may main- 
tain action t o  obtain advice of court  
ill distribution of es ta te  see ZIL re 
Entntca of Poitrdertcr, 246. 

Atleqnxte Remetly a t  Law-Plaintiff 
hcld to  have no a t l e q ~ ~ a t e  renle(1.r 
:it law so a s  to  preclnde ma)?darrlus 
stbe 0 1 - n o f /  1'. D 111'11 am, 4.77. 

Administration - Rce Esecntors  and  
Atlministrntors. 

Admission-Remora1 of cars  which 
wrrtL standing a t  crossing and disci- 
p l in t~  of employees hr,ld nvt a d ~ n i s -  
sion of negligence sec Pnrrish z'. 

N. R. ,  202. 
Adverse Possession-Aftcr al~antlon- 

m n l t .  wife's possession may be ad-  
w r s e  to husband, and trustee's deed 
to her  a f t e r  execution sale of a 
judgment obtaincd by he r  for  sup- 
port  of c.hilt1rt.n is  color of title. 
('trn?ph('ll v. Compbcll. 2.77. Use of 
c:lnal r~n ln ing  under highway will 

hr deemed permissirr  ;rnd continnrtl 
u w r  will not create easement. 
I)odr/c 7.. Iliqlrzcnii Com.. 4. 

"Af'oretlionght" -- Does not connote 
premeditation and  deliberation see 
S %. Smttli, 278. 

Bgencs-See Principal ant1 Agent. 
"Aggrieved Part  ies"-Who may ap- 

peal see Yn~rcwi 1.. Highico?l Corn,  
135: I t ~ l r t ~ e s  ("om. 2;. Kznston, 339. 

Agrict~l ture-Shz~recro~~er  ac ts  in ca- 
pacity of tenant  a n d  not employee 
in pulling s tumps from field see 
Plcnsuwts 7.. Itnrnt s. 173 ; liability 
of landlord fo r  injuries inflicted 
while doing work see P l cnsa~ i t s  r .  
Bnmc 8 ,  173. 

Altlcrman-Comr~lailit in action to  t ry  
title to the  ofice which fails  to  al-  
lege esllanstion of machinery be- 
fore board of canvassers is  demur- 
rable see Lcdzccll v. Proctor,  161. 

Alirnong Without Divorce-See Pol- 
l a ~ d  c. Z'ollnrd, 46. 

Alley\rny-Dcserlptioll of alleyway in  
rcser\ation in deed held patently 
ambiguous and ro id  see T h o ? ~ p s o n  
c. tTnibr rgcr,  178. 

Alternative Judgments-See S. c. Pcl- 
ley, 487. 

Amc%dment-Of process see L r e  r.  
Hoff, 233; of complaint see Hill  r. 
Stu~tsbury ,  330 of police court  war-  
rant  in the  Su~ le r io r  Court  see 8. z'. 

Tl'rlso?~, 365. 
Answer-hlotion to  s t r ike  a s  sham 

and  irrelevant see Rroocks c. Afui,.- 
h tad ,  466. 

Appeal Bnd Error-Bppeals f rom Util- 
ities Commission see Utilities Com. 
z'. Ii i%Stol~,  359; i n  criminal cases 
see Criminal Lxw; defendant must 
not be grejudicetl in any  manner  
t~c ranse  of eserc i ie  of right of ap- 
peal sec X. c. j D a t t o ~ ~ ,  117: neither 
c1:~imarlt nor cs ta t r  may appeal 
from report of rrfcrecs in proceed- 
ing m ~ t l e r  C. S., 99, ser  Ii i  r c  Estntc 
of Rrr~nolds.  449: cr r l iomri  hcld 
11ot to  lie to  municipal board of atl- 
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justmerit from denial of license to 
applicant claiming to come within 
pro~isions of zoning ordinance that 
noncouforming uses existing a t  time 
of its enactment might be continued 
see O r ~ ~ o f f  v. Durham. 457; judg- 
mcnts appealable see Cole v. Trust  
Co., 249; Parrish v. R. R., 292 ; Hill 
v. Stansburll, 339; Or11off v. Dur- 
ham,  457: parties who may appeal 
see 1 oneey v. Hiqlizccly C'onl., 183; 
Ctilitrcs Corn. v. l i t ~ l s t o l ~ .  339; 
death and substitutioli of parties 
see I'rtermn u. V r L a m b ,  538; form 
and sufficiency of exceptions see 
Cooper v. Cooper, 124; Y a n c e ~ /  v. 
HighLcalt Corn., 185; time for serv- 
ice of statement of cxse on appeal 
see Liqhtner c. Ilooi~?, 78;  settle- 
ment of case on appeal see Lrghtncr 
v. Boo~te ,  78;  certiorari see Light- 
ucr v. Boone, 78 ; conrlu~iveness and 
effect of record see Smi th  c. Bot- 
tling Co., 202 ; Utllitres Com. 1' .  

Kinaton, 359; abandonment of ex- 
ceptions by failing to discuss in 
briefs see Bavk  a. Snow, 14;  Brozcn 
c. TT'ard, 344 ; review of findings of 
fact see Trust  CO. v. Lumber Co., 
89;  Blake u. Allen, 445; Cotton 
51111s c. M f g .  Co., 500; presumptions 
and burden of showing error see 
Adanls v. Murphre?], 165 ; S m ~ t h  v. 
Rottl i i~g Co., 202; Bli?~ore v. @en- 
era1 An~usements ,  535; Smith v. 
Fz t r?r i t?~r~  Co., 536; Peterson v. Mc- 
Lanrb. 538: Lumber Co. c. Benlicld. 
330 ; Irhitehead v. Charlotte, 539 ; 
S u ~ t t r  v. Rwift d Co.. ,541: hnrm- 
less and prejudivial error see l3.11- 
wtr~r t  I.. Bank ,  101; Carland v. dl l i -  
9011, 120; .48li~t(. D. Co~(eh  CO.. -168; 
review of orders on motions to 
strike see Hill v. Stansburv,  339; 
review of judgments on motions to 
nonsuit see C a d d e r  1'. Motor Salex. 
437 : only questions nccecsary to 
determination of appeal mill be con- 
sidered see Pnrria v. rischer & Co.. 
110; petitions to rehear see Mallard 
v. Bohannon, 227; Wil l iams v. V c -  
Lean, 228; partial new trial see 
Pinwix v. Gri f ln .  348: law of the 
case see Pinnix v. Ctrlfin, 318; tax- 

ing of costs see Lightner v. Boone, 
78. 

Appearance-Void judgment is not 
validated by general appearance see 
l fonroc v. Xiaen, 362. 

Arbitration-Charter requirement that 
c-laim against municipality for com- 
pensation for property taken for 
street improvements be first sub- 
mitted to arbitrators see Sanders 2;. 

Smithfield,  166 ; reference of claim 
 g gain st estate under C. S., 99, see 
l n  re  Estate o f  Reunolds, 449. 

Arrest of Judgment-See S.  v. Chap- 
malr, 157. 

Assault-Charge of reckless driving, 
drunken driving and assault with 
automobile may be joined a s  sepa- 
rate comnts see S.  v. Fields, 182; 
evidence held to present question of 
self-defense see S. v. Xillcr,  356; 
evidence held sufficient to convict 
defendant of being accessory after 
the fact to secret assault see S. v. 
Potter, 153. 

Assignments - Mortgage executed by 
beneficiary on lands directed by will 
to be sold constitutes equitable ns- 
signment of beneficiary's share of 
proceeds see King 2;. Lcwis,  315. 

Assumption of Risk-See Pleasant.9 v. 
Barnes, 173; under Federal Em- 
ployer's Liability Act see McCrozo- 
ell v. R. R., 366. 

Attorney and Client-Attorney acting 
as  executor may not recover ft>es 
for professional services in addi- 
tion to compensation a s  executor 
see Lightner v. Rootlc, 78; attorney 
of record cannot maintain that he 
is innocent purchaser for value a t  
sale of lands for partition .see 
Simnts v. Sampsoir, 370. 

.inton~obiles-.ictiolis againqt rt~ilroad 
company for crossing accident vee 
WcCrirnnlon v. Polcell, 216 ; Hcii- 
derxon v. Powell, 239; Parrish v. 
R. R., 292: J c f f ~ v s  v. Po~ccl l ,  415; 
courts will take judicial linowledge 
of fact that automobile driven a t  
fire miles per hour can be stopped 
almost instantly see Jef lr i t s  v. Pozc- 
ell, 415; service on nonrecident au- 
tomobile owners by service on Com- 
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missioner o f  Revenue see Blake v. 
Allen, 445; pedestrians see Bass v. 
Hoct~ t t ,  218 ; Cuz~lder v. Xotor Sales, 
437; due care i n  operation i n  gen- 
eral see Thrcat t  v. Expzesa Co., 
211 ; Tarrawt v. Bottlrng Co., 390; 
Utllon u. Winston-Salem, 512 ; dis- 
tance between vehicles traveling i n  
same direction see Tarrant 'v. Bot- 
tling Co., 390; safe ty  statutes see 
Tarrant 8. Bottling C'o., 390 ; Dillan 
v. Winston-Salem, 512 ; bicycles see 
Threatt  v. Express Agency, 211 ; 
Tarrant v. Bottling Co., 390; coast- 
ing see Dillon v. Winston-Salem, 
512 ; passing vehicles traveling i n  
same ,direction see Tavrant 1). Rot- 
tling Co., 390; speed i n  general see 
Tarrant v. Bottluzg Co., 390; Dillon 
v.  Winston-Salem, 612 : negligence 
and proximate cause see Stctrart 2). 

Stewart ,  147 ; Tltrcatt v. Express 
Sgency, 211 ; Bass 1;. Roevtt .  218; 
Tarrant v. Bottlinq Co., 390; Caitldcr 
I . .  Motor Sales. 437; Dillon z-. W i n -  
ston-Salem, 512 ;  contributory negli- 
gence see Threat t  v. Express Sgcne!!, 
211; Tarrant v. Bottling Co., 390; 
concurring and intervening negli- 
geuce see Turrawt c. Bottling Co., 
390; contributory negligence o f  pas- 
senger see Htnderson v. Powell, 
239; Carter v. Bailey, 278: negli- 
gence imputed t o  passenger see Dil- 
lot7 v. Winston-Salcm, 512 ; persons 
liahle t o  passengers see Henderson 
1.. Poxel l ,  239; Jcffries v. Pouell ,  
,413 : Dillo?~ v. Winston-Salem, 512 ; 
sufficiency o f  evidence on issue o f  
rcspondeut superior see Whichard 2;. 

Lipc, 53 ; instructions in  manslaugh- 
ter prosecutions see 8. z-. Fields, 
182. 

Banks and Banking-Right o f  stock- 
holders t o  compulsory audit see 
Cole v. Trus t  Co., 249. 

Bargaining Agent-Evidence held in- 
sufficient t o  show will fullness or 
maliciousness on part o f  bargaining 
agency in  failing to  act on employ- 
ees' protest to  supplemental agree- 
ment delimiting seniority rights see 
Colef! 27. R. R.. 66. 

Bastards - Paternity o f  prosecutrix' 
child is  not i n  issue i n  prosecution 

for  carnally knowing female child 
between ages o f  12 and 16 see S. v.  
Islcg, 213. 

Bc>auty Parlors;-Duty o f  examiners 
to  issue certificate, upon proper 
showing, t o  cosmetologist practicing 
at t ime regulatory act was  passed, 
is  mandatory see Poole v. Board o f  
Examiners, 199. 

Betting - Maintenance o f  establish- 
ment t o  facilitate betting on horse 
races i s  a public nuisance see AS. u. 
Broz~vi, 301. 

Bicycle-Is a \chicle subject t o  pro-' 
risions o f  Motor Vehicle Act see 
Tarrant a. Bottling Co., 390; i n  ac- 
tion bg cyclist, issues o f  concurrent 
negligence o f  defendants and con- 
tributory negligence o f  plaintiff held 
for jury see Tarrant 1;. Bottling Co., 
:3M ; evidenctb held insufficient t o  
support recovery b y  cyclist struck 
while standing i n  street astride bi- 
cycle ser Threat t  v. Express Agencg, 
211. 

Bill o f  Discovery-Inspection o f  writ-  
ings see Zslcg v. W lnfrey,  33. 

Bills and Notes-Three-year statute 
appliec to  surety on note whether 
under seal 01- not see Plippen u. 
Lzndsey, 30;  new promise as  reviv- 
ing note barrc'cl by  statute o f  limi- 
tation see Trus t  Co. t?. Lumber Co., 
89;  part payment as  reviving note 
barred by  statute o f  limitations see 
Demai v. Tar t ,  106; endorsers and 
sureties see Flippen v. Lindsei~,  30; 
payment and discharge see Buwker 
v. Llcwellpt ,  1 ;  rights o f  parties 
primarily liable inter se upon pay- 
ment see Bunker  v. Llercellyn, 1 ; 
competency a'id relevancy o f  evi- 
dence see Fli?;pen v. Lindscy, 30. 

Eoard o f  Canvassers-Has authority 
to  pass upon legality o f  ballots but 
i t s  certificate i s  reviewable by  
courts see Ledwcll v. Proctor, 161. 

Eona Fide Pul'chaser-Attorney o f  
record cannot maintain that  he is 
innocent purchaser for value at  sale 
o f  lands for pantit ion see S imms  v. 
Saln pson, 379. 

Ronds-Statutory provisions securing 
payment o f  bond i n  existence at 
t ime o f  their Issuance become part 
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of contract see Conus. of TVasl~ing- 
ton v. Gaines, 324. 

Boundaries-Plaintiff, mhen success- 
ful, may recover cost mhen action 
is in ejectment and title denied, 
even though upon hearing cause is 
made to depend upon location of 
boundary see Codu v. England, 40; 
i t  is duty of jury to locate see Greer 
c. Haurs, 141; definiteness of de- 
scription and admissibility of parol 
see Thompson w. Cnzbcrgcr, 178; 
~llowance for variation in magnetic 
pole see Greer v. Hayes, 141; State 
surveys see Codu v .  Fngland, .U); 

burden of proof see Orcer v. Haues. 
1-11. 

Eridges-Canal owner may not re- 
cover for interference with its use 
resulting from lowering of highway 
bridge see Dodge v. Highaay d 
Public Works Cona., 4. 

Briefs - Abandonment of exceptions 
by failure to discuss in briefs see 
Bank 2.. Snow, 14;  S. v .  Gibson, 2.52 ; 
Brolcn v. Ward, 344. 

Brokers and Factors-Title and pos- 
session of property see Chozen Con- 
fcctiotls v. Johnson, 224 ; selling 
agent may not itself purchase prin- 
cipal's goods see cot tor^ Mills v. 
Mfg. Co., 500 ; real estate agent held 
not to have produced purchaser 
when called upon and was not en- 
titled to commissions see Johnao~a 
v. Ircs. Co., 441. 

Hrotherllood of Railroad Carmen- 
Evidence hcld insuffic+ent to show 
willfullness or maliciousness on part 
of bargaining agency in failing to 
act on employees' protest to supple- 
mental agreement delimiting sen- 
iority rights see Coky c. R. R., 66. 

Burden of Proof-In action attacking 
deed of grantor for mental incapac- 
ity see Doicghertu I * .  Burd, 1 7 ;  Cav- 
l u ~ d  v. Allison, 120; in procession- 
ing proceedings see Gwer v. Hayes, 
141 ; of proving parol trust see Hen- 
leu v. Holt, 274; when factor com- 
mingles goods of his own burden is 
upon factor to show proportion of 
proceeds derived from sale of prin- 
cipal's goods see Cotton Villa c. 
Nfg. Co., 500; charge on burden of 

proving insanity held not prejudi- 
vial mhen construed as  a whole see 
8. v. 3fanning, 70: charge on burden 
of proving mental incapacity of 
grantor in action to set aside deed 
hfld without error when construed 
as  a whole see Carland v. AZZison, 
120 ; conflicting instruvtions on bur- 
den of proof entitles appellant to 
new trial see A81ic10 v. Coach Co.. 
468. 

Burden of Showing Error-Where 
Supreme Court is evenly divided in 
opinion, judgment of lower court 
will be affirmed see Adam8 v. Hur- 
phrcll, 165; Smith c. Bottling Co., 
202: Elmore v. General dmuse- 
nwnt.?, 635 ; Srnitlt u. Fwniture Co., 
536 : Pctrrson 2;. McLam b, 538 : 
Lfcmbcr Co. v .  Benfield, 539; Whit?- 
head v. Charlotte, S39; Ruiter v. 
Swift & Co., 541. 

Canals-Canal owner may not recover 
for interference with its use result- 
ing from lowering of highway bridge 
see Dodgr v. Highwag d Public 
Works Com., 4. 

Canons of Descent-See Descent and 
Distribution. 

Cartway-Extent of easement see 
Jacob.s G. Jennings, 24. 

Case on Appeal-Dismissal of appeal 
for fai lwe to make out and serve 
statement of case on appeal see R. 
v. Blur, 36;  S. v.  Shaw, 130; S. v. 
Baldwin, 471 ; upon hearing to settle 
case, court may not dismiss appeal 
see Lightner w. Boone, 78; where 
civil action is heard out of county 
and term by consent, time for serv- 
ice of case on appeal must be com- 
pnted from date judgment is docli- 
eted in the county rather than (late 
judgment is announced a t  chambers 
see Lightncr v. Boonf. 78. 

Census--Courts must take judicial no- 
tice of U. S. Census see Clark c. 
Greenz;~llc, 255 ; Yallard u. Housing 
Authorrtu, 334. 

Certiorari-When lower court dis- 
misses appeal upon erroneous hold- 
ing that case on appeal was not 
served within time allowed, cer- 
tiorari will be allowed see Lightwr 
21. Boone, 78: held not to lie to mu- 
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C'1i:it tel JIortgagrs -- JIortg;~gc,(~ may 
not purc l~nsc  a t  olvli ,sale sec Ilrtrris 
1.. 1Iilliut.tl. 320. 

('liiltlren-('o11tr;lct for pn rc l in~e  of 
c a r  is  not for  nrccssity : ~ n d  minor 
may disnflirm ~nrc .hnse  secx Borger 
1.. Fitlccicc~~ ('0.. 64;  fa ther  is  pri- 
m:~ r i ly  linl,lt> for support of child 
scvl Stor!! I..  A'tor?!. 114: upon insti- 
111tioli of :~cl ion  fo r  divorce court  
:~c~cluirrs jnrisdictioll to determine 
c~ i s tody  nnd ~ 'equi re  maintenance of 
child of m:~r r i age  see Rtoqj c. Storu,  
114 ; injnries to, on liigli~vny, see 
Rtess 1.. liocrctt. 218: ('auldcr 1.. 

,!lotot. Srtl(~s. Illfa.. 437 : competency 
a s  witlit~sscs see S. c. Gibsotr, 252;  
~ n i n o r  contingcmt rcrnaindermeii may 
Iw represcwttd 11s guardian  n d  litfnz 
in f o w c l o s ~ ~ r e  of t ax  lien see Rod- 
~ t t t r t 1  1 . .  Xot.t~oir. 320 ; t r u s t  may not 
Ile modified by co~iscnt  of hcneficia- 
ries i i ~  c~ssc to the  detriment of con- 
tingent lwnefici;~ries not i~r  cssc, see 
1111j'fy ? j .  nrrj'f!!. 521 : prosecntion fo r  
carnnlly l<no\vi~ig child betn-een ages 
of 12 ant1 16 see A'. 2.. Isli,!l, 213: of 
chiltlreli under 12 see N. 1.. Gibsotc, 
252. 

C11nreht.s - I~>scmption of property 
f rom tas:itioli see Apui-I ow v. Bt arc- 
for1 Corrtrt)/, 222. 

('ir~.urn\t:mtinl Evidr1lce-13ride11ce of 
col~dit ion of plaintiff's shoe some 
tlme a f t e r  accident. without more, 
lrtld no evidence of condition of 
place plaintiff stood a t  t ime of acci- 
dent  s r c  B?.c'rc.cr I..  R. H .  453; 
ca1~;rrgc on l~nrtleli of proof \I he11 
p1:iintiff r t~lios 011 e i r c ~ m i \ t : ~ ~ i t i a l  
cl\ idrnct> h t 111 for  er ror  w e  .I slirrc- 
1 ' .  ('ooclr ('0 , 4Gh. 

Class Rel1rrsrnt:ltion-St,e I<odmt~ir 1..  

.Yor~i~c~ir. 320. 
C'lt~rks of Court-Rendition of j~ idg -  

I n t ~ l ~ t s  by confession sc3e Gibhs  1 ' .  

l17r.stor~ & ('0.. 7 ; clerk mag not all- 
11oint successor trustee upon death  
of trnstec :~l?]winted hy will to ad- 
minister nctive t ru s t  see Chcshir-e 
1'. Fi r s t  Prcsh!/fcriutt Cl~urrlr ,  205. 

(yo. nst~ng-Viola-ion . . of sttltute prohib- 
itiilp const i i~g in automobile i s  neg- 
ligrnce per. s c  scc Uillult ,r. T~i i r s to~r -  
Snloni, Z12. 

C 'ocn-( 'o l ;~-S~ip~~ein~ Court being evrn- 
ly d i r i t l ~ t l  in opinio~i a s  to whether 
er ror  was committetl in permitt ing 
jury to  view p r ~ m i s c s ,  judgment of 
lowcr court  i;< permittetl t o  s tand 
w e  .-1dai11.s 1.. -11 urph r.r!i, 163 ; Sn- 
preme Conrt  being creuly  divided 
in opinion :I.: to  sufficiency of plain- 
tiff's evit lr~lcr to  cstnhlish negli- 
grncts on pa r t  of bottling company 
the  jndgmci~t  of the  lower court  i s  
affirmed see Sririth 2 . .  Bottliirg Po., 
202. 

('ollectivc, Bargaining-F:\-itlencc lrc~ltl 
i n s l~ f f i c i~n t  to show willfullness o r  
n ~ a l i c i o ~ ~ s n r s s  on pa r t  of hargain- 
i ~ i g  agency in fail ing to ac t  on eni- 
ployces' protcst to supplementt~l 
agreement delimiting s e n i o r i t y 
r ights see Colt!/ I , .  l t .  I;.. 66. 

('omnii~igling of Goods-Rights of 
lmrties n-hci~ selling agent eonl- 
111i11glw prilici]m17s goods with h is  
ow11 see Cottot?, lllills c. Jffg. Co., 
500. 

('onlmission Agcn-Jlay not purchase 
prilici11:il's goods see Cotto~i J l i l l v  
r .  Mfg. ('o.. .jOO. 

('ommissioncr of Revci~ue-f3ervic.e on 
~ i o n r ~ s i t l e n t  automobile owners 
scrricr. on C'orninissio~~rr of Rcvc- 
Inic see K1teX.c i.. .411(,?1. 445. 

(lonqwnsntion Act-See. Clra~t~pioir 1.. 

IJorrt~l of Hcc~ltlr . 96 ; .lltrlltrrd 1.. 
r~flllut/l/oll. Ill/-., 227. 

C'omplnin-In c j ~ x t m m t  need not al-  
lege clefeiidmit's sonrce of t i t le o r  
a t tack  ally d,?ecl in defendant's 
c.li:ii~i of title see Ozc'~lbc!/ 2'. Ptrrk- 
tr.cr,v I'ropcrtics, 2 7 ;  denial of mo- 
tic111 to str ike i s  appealnblc see Ptri,- 
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ri.yh r. R. R., 292 ;  Hill  v. R ta~ t sb Ic r~ ,  
339 : when allegations a r e  denied 
admission of complaint in evidence 
i s  e r ror  see Smith  v. Bottling Co., 
202 :  amendment of, see Hill  a. 
Stairsb!o.!/. 339. 

"Co1n~letet1"-Defi~~ed see Dcr~ric'l a. 
Cas~tnl ty  Po., 75. 

Compulsory Referc,nce-Pleas in bar  
to compnlsory reference see Fitrai~r,r  
Cor l~ .  1.. Latrc~. 1 8 0 ;  C11rshil.e c. 
Firs t  I'~.rah!ltoitrt! C h  11t.cl1. 20,i. 

Coiicurriug Segligeace--See Henrler- 
so11 z.. P o 1 ~ 1 1 .  239 ;  Tnrrntit L-. Bot- 
tlitlg ('0.. 300 ;  .Jcffries c. Po~c;cll 
415. 

Conditional Judgments-See S. v. Pel- 
/(>!/, 487. 

Conditional Sales-Damages fo r  re- 
moval, in plaintiff's absence of ma-  
c.11i11t. 011 which defendant had pur- 
chase money l i m  see Pa r r i s  c. 
Fisc l~cr  d Co., 110. 

Confessions-See S. w. Matlwing, 70 ; 
S .  r.  Sn~i t l i ,  400. 

Confessions, Judgments by-See Gihbs 
2.. TT'c3ston & Co., 7. 

Conflict of I.aws-Application of Com- 
pensation Act to injuries received 
ontside the  Sta te  see J la l la rd  c. 
Hol~ni!~~o?r.  I t ~ c . ,  227 ; where t rus tor  
;11rt1 trustee a r e  residents and  si tus 
of t r w t  estate is  here our  laws. 
iuclntling s ta tu tory  1)rovir;ion for  
rc>vocntion of volmitury t rus t ,  ap- 
ply, sc3e J 1 ~ c J l i l l r t ~ ~  t-. T r m t  Co., 
3.72: action to r?c,orer money paid 
under mistake of fa($ i s  governed 
by laws of s ta te  in which cause 
arose see Frcdrricl; c. 111s. Co.. -lo!). 

Confwion of Goods-Rights of par-  
ties when selling agent commingles 
principal'.: goods nit11 his own see 
C'fjtto~l .l[ills c. Sf&. Co., 500. 

C o n s r ~ ~ t  Judgment-Power of court  
to modify see Rtov!l 1;. Xtoty, 1 1 4 ;  
allegations t ha t  defendant cestui 
had breached x~grecmcnt not to en- 
force consent j r l t l g ~ i i ~ ~ i t  of foreclos- 
u re  until specified t h t e  1tc.ld action 
fo r  breach of coutract and not a t -  
tack of consent judgment see IIu !/'- 

kills v. Lnud Banl;, 73. 

Consignment-Title and  possession of 
goods see Cl~o:o! Coirfcctioirs, I~rc . ,  

I.. d o l i ~ ~ s o l ~ ,  224;  liability of surety 
on consignee's bond see C1zo;cn Con- 
fectio~ls,  Inc. ,  e. Jo l t~rsoi~ .  224. 

Confpiracy-Evidence of defendant 's  
guilt of conqpiring to, qtop and  burn  
truck on highway held sufficient. 
K. c. S~t l i th ,  400. 

Constitutionnl Law - Provision tha t  
person mny not hold two public 
offices see Hill 1'. Pontlc7-, 5 8 :  con- 
st i tutional requirements and re- 
strictions in taxtltion see Tnxation : 
tlefendnnt must not be prejudiccttl 
in any manner because of exercise 
of r ight of appeal see 8. 11. Pattoll, 
7 where s ta tu te  provides t h a t  
p u n i s h m e ~ ~ t  shall  be i n  discretion of 
court ,  power of court  i s  limited 
only by prohibition against  cruel 
x~ntl unusual punishment see S. v. 
Richnrdson, 209;  conflict of laws. 
see ~1t rc . l f i l ln~~ 1;. Trust  Co., 352 :  
Constitution requires General  As- 
,wml)ly to  provide minimum school 
stanil;lrds and confers power to pro- 
vide schools in excess of minimum 
see Bridges a. Cliarlottc, 472 ; Legis- 
la ture  cannot upset final judgment 
of conrts see Hospital  u. Gi~ilford 
Corcttt!/, 308 :  curative ac ts  can~ io t  
revive void instruments see Cu t t .~  
,7.. . l I~~Ghec. 465 ;  policy is  legislative 
question see Hi l l  c. Potido.. 58 : 
Cooper 1' .  Cooper. 124 ; Legislatiire 
mny prescribe method of electing 
co~ iu ty  tax  collector .we Hill  v. Pot!- 
do,. 5 s :  courts will not declare nct 
nuconstitutional 1111less it i s  clearly 
so s re  Bridges ?;. Cltrirlottc, 472 ;  
courts must declare law a s  writ ten 
see C'ool~rr t-. Coopw. 124 ;  Hospital  
1.. Gtrilford Co1~11ty. 308; 1 1 1  I T  E x -  
trctr of Poillclcxtcr, 246 ; Legislature 
may declnre anything to  be ~ ~ u i s a n c e  
which atlrerscly affects pu1)lic wel- 
f a r e  o r  safety see S. I:. B r o ~ o i ,  301 :  
State  Retirement Act tloes not pro- 
vide exclusive emoluments see 
Ilridgcs c. C'harloftr, 472 ;  eq l~a l  
protection and npplication of laws 
see Jlallrrrtl z.. Uoztsitrg .I l~thorit! / ,  
334 ;  Ht,idgos 1;. Churlottc', 472;  ru-  
rt11 houviiig author i ty  is  constitu- 
tional see J lu l la l~d c. Ilousit!g Au- 
t l i o r i t ~ .  334. 
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Constructive Trusts  - Selling agent 
who purchases principal's goods 
may be held a s  trustee r s  malrficio 
see Cotton Nills v. Jffq. Co.. 300. 

Colite~ltions-Exception to statement 
of contention is  waived when objec- 
tion i s  not made a t  the  time see 
S. v. Wclls, 144; R. c. Smith,  400. 

('ontingent Remainclermen - M i n o r 
contingent remaindermen may be 
represented by guarcliiin ad  litem 
in foreclosure of t ax  lien see Rod- 
nzan v. So rman ,  320 ; determination 
of whether estate is  vested o r  con- 
tingent see Pridd!! R Co. e. Sander- 
ford, 422. 

('ontinning Trespass - Limitation of 
actions for,  see Lore  c. Tel. Co., 
469. 

Col~tmc~tors-Co~ltrnctor held not en- 
titled to joinder of materialman in 
owner's action alleging use of de- 
fective material  see Board of Edu-  
I-cit~orr c. Dettrieli, 38. 

Contracts-Xinor's right to clisaffirm- 
rwce of contract for  purchase of 
ca r  see Barfjo- 2). F i n a ~ c e  Corp., 64; 
agreement not to enforce consent 
judgment of foreclosure until speci- 
lied da te  see Hawkine v. Land 
Bank, 73; agreement by beneficin- 
ries to pay executor for legal serv- 
ices in addition to commissions is 
void a s  against  public policy see 
Liqlttner v. Boo~ic,  7 8 ;  contracts of 
consignments see Chozc~r Confec- 
tiona, Inc., 1;. Johnson, 224; merger 
of prior negotiations in subsequent 
writ ten contract see W i l l i a m  v. Mc- 
Lcan, 228 ; statutory provisions se- 
w r i n g  payment of bonds in  exist- 
ence a t  time of their  issuance be- 
come par t  of contract see Comrs. 
of Washington v. Gaines, 324. 

Contribution - Parties primarily lia- 
t ~ l e  paging note a re  entitled to  
eqnitablr contrihution against other 
parties primarily liable see Bunker  
2.. Llr rc'cllyn, 1. 

Contribntory Negligence--Xonsuit on 
ground of c o ~ ~ t r i h u t o r g  negligence 
under common l a x  see XcCrowell 
r. R. K.. 366: merely diminishes 
damages under Federal Employer's 
Liability Act see MCCI o?ccll z-. R. 

R.. 366: of cyclist struck by rear  
 heel of slowly moving truck while 
he wac standing astride bicycle in 
F t r e  P t see Thrcat t  v Exprrss  
1gcnr.11. 211; by cyclist struck by 

overtaking ~ e h i c l e  af ter  he had 
lurnetl out to avoid open door of 
lxirlietl truck, see T a r m n t  v. Bot- 
flivg Co.. 3N3 in actions to recover 
for crosqing accidents see McCr1n~- 
won 1.. Porctll, 216: of guest i n  
antomobiles w e  Hetzdrrson 2;. P o w  
ell, 230; Curtr r  v. Barley, 278. 

C o r a n ~  Kon Jndice-See Jion1 oe v. 
X l e r  71, 362. 

Corporationc; - S t o c k subscription 
agreements w e  Ririlding Corp. v. 
Rodgcrs, 204 : n e ~  promise by sec- 
retary-treasurer a s  repelling ba r  of 
s ta tu te  of limitation on corpora- 
tion's note sep Trust  Co. v. Lumbcr 
('o., 89 : auxiliary order directing 
specified hooks and papers relating 
to business he turned over to re- 
ceiver see F ~ ~ r a n c e  Corp. c. Lnnc, 
189: right of stocliholders to com- 
pulsory audi t  applies to banking 
corporations see Cole v. Trus t  Co., 
249. 

Cosmetologists-Board of examiners 
mnst issue license, upon proper 
showing, to cosmetologist practic- 
ing a t  time regulatory act  was  ef- 
fective see Poole v. Board of Exam- 
n i t  rs. 190. 

Coqts-Of reference see Cody 2;. Eny- 
lund, 40; i n  ejectment when answer 
denies title, successful plaintiff i s  
entitled to recover costs notwith- 
standing tha t  controversy is solely 
a s  to location of boundary lines 
see Cody c. Eugland, 40; taxing of 
costs in the Supreme Court see 
L ~ y h t n c r  2;. Bcotie, 78. 

Co~~nterclaim-See Fil?uncc Corp. v. 
Laiic, 180; TVijiglcr 2.. Miller, 137. 

Comnties-Court., may take judicial 
notice that  certain counties :ire con- 
tiguous see Mfi lltlrd e. Honsing An- 
thorit~!. 334; election of county t ax  
collector for 3lntlison County under 
rh .  341. Pnhlic-Local Laws 1931, 
n[~heltl. Bi l l  v. Ponder. 58 : man- 
dantzts will nct lie against  cotinty 
board of health to comlrel payment 
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of award of Industrial Commission 
see cham pi or^ v. Board of Hcalth, 
06. 

County Surveyor-Determinatio~~ of 
whether survey is by surface or 
horizontal measure see Cod11 v. Eng- 
land, 40. 

Courts-Parties may not deprive court 
of jin-isdiction to' enter or modify 
order for maintenance of child in 
parents' action for i l i~orce see Stor!! 
I $ .  Storll, 114: must declare law a s  
written see Coopcr v. Cooper, 124; 
In re Estate of Poitidcxttr, 246; 
will not declare statutes unconstitu- 
tional unless clearly so see Bridgcs 
v. Charlotte. 472 ; Legislature may 
not invade province of court by af- 
fecting final judgment see Hospital 
v. Gu ilford Cou?tty. 308 ; Superior 
Court and not clerli must appoint 
successor to deceased trustee of ac- 
tive trust see Cheshire c. First Pres- 
byterian Church, 205 ; conflict of 
laws see AfacMiZlan v. Trust Co., 
352; Frederick 2;. Ins. Go., 409; ap- 
plication of Compensation Act to 
injuries received outside the State 
see Mallard v. Boharrnon, Znc., 227 ; 
where Supreme Court is evenly di- 
vided in opinion judgment of lower 
court will be affirmed Fee Adams v. 
Murphvcy. 165; Smith v. Bottling 
Co., 202: Elmore v. General Amuse- 
mcuta, 535 ; Smith z'. E'ilrnitt~rc Co., 
536: Pefewon v. McLamb, 638; 
Lunzbcr Co. v. Benfield, 539; T.17httc- 
head v. Charlotte, 539; Suitcr v. 
82cift & Co., 541. 

Covenants-Restrictive covenants in 
deed see Shects c. Dillori, 426 

Criminal Law-Indictment see Indict- 
ment ; particular crimes see particu- 
lar titles of crimes; accessories 
after the fact see S. v. Potter, 153; 
competency of expert is for court 
see S. v. Smith, 278; confessions see 
S. v. JPaniting, 70; S. v. Smith, 400; 
declaration see S. c. Chapnzan, 157; 
diagrams see S. v. Smith. 278; con- 
solidation of indictments for trial 
see S. v. Chapman, 157; duty to 
submit question of guilt of less de- 
grees of crime see S. o. Manning, 
70; nonsuit see S. v. Smith, 400; 

charge on burden of proof see S. v. 
-Tfanlring, 70; 8. v. Smzth, 400; ex- 
pression of opinion by court on evi- 
dence see S. 1;. Smith, 400; state- 
tnent of contentions and objections 
thereto see 8. o. Wells, 144; R. v.  
Sniith, 400; construction of instruc- 
tions see S. v. Manning, 70;  9. r. 
Snrith, 278; 8. v. Smith. 400; mo- 
tions for arrest of judgment see 
&'. u. Clmpman, 157: severity of sen- 
tence see 8. v. Richardson, 209 ; con- 
ditional judgments see S. v. Pelky, 
487 : suspended judgments and ese- 
cutions see S, v. Cagle, 131: S. t'. 
Rogers, 462 ; S. v. Pellefl, 487 ; alter- 
ation of sentence during trial term 
see S. c. Patton, 117; right of de- 
fendant to appeal see S. v. Pnt to?~,  
117; pauper appeals see S. v. Nitch- 
ell, 460 ; exceptions and assignments 
of error see 8, v. Wells, 144; S. a. 
Chapman, 157; briefs see S. v. Gib- 
son, 252 ; prosecution and dismissal 
of appeals see S. v. Blue, 36;  8. 2,. 

Shaw, 130; S. v .  Baldwin, 471; 
harmless and prejudicial error see 
S. v. Wells, 144; S. v. Smith, 278; 
S. v. Manning, 70;  R. v. Islev, 213; 
8. 2). Smith, 278; S. v. Smith, 400. 

Crossing-Right of owner of property. 
abutting stwet to recover compen- 
sation against municipality for clos- 
ing of street a t  railroad grade cross- 
ing see Sanders v. Smithfield, 166; 
duty of railroad company to keep 
crossing in reasonably safe condi- 
tion see Parrish v. R. R., 292; ac- 
tions against railroad company for 
crossing accident see blccrimmon v. 
Powell, 216; Henderson v. Powell, 
239; Parrlsh v. R. R., 292; Jeffriee 
v. Powell, 415. 

Cruel and Unusual Punishment- 
Where statute provides that punish- 
ment shall be in discretion of court, 
power of court is limited only by 
prohibition against cruel and un- 
usual punishment see S. v. Richard- 
son, 209. 

Cul-De-Sac-Owner of property abut- 
ting street may not recover of mu- 
nicipality for closing of street a t  
crossing unless his property is left 
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in cul-(Itx-sac set, S ( I I I ~ / I ~ I X  r.  S~ui t l r -  
.tic,ltl, 166. 

C'ulpnl,lc St,gligcnc.c -- Ijcfinition of 
t'ullral~le 11cy1igenc.c in th is  prosecn- 
tiou for  r n : ~ u s l u ~ ~ g h t c r  growing o ~ ~ t  
of opc>r;~tion of :~utoinol)ile hclti 
witllout er ror  set, h". 1 . .  b7iilrlts. 182. 

('nrative Acts-C'annot rovivo voitl ill- 
s t rmnents  see C u f f s  1..  I l r C l i r r .  465. 

Cyrlist--Ricycvlc i s  vehicle su l~ j cc t  to 
l~rovisions of Motor Vt.hiclc *Lct s c ~  
Tnrratct  I : .  Hot t l i~i! /  Co. .  890; iu :I(.- 

lion by cyc-list, i ssnw of concurrent 
nt~gligcnce of clcfentlm~ts and  con- 
t r i b u t o ~ y  ntgligenct' of plaintiff 
hcTd fo r  jury see l ' tr~.r tr~rt  1.. n o t -  
tlilig Co . .  390; c~vidence ?ic.ld i~~sn f f i -  
chient to  suplrort rrcovcry 1,y c.ycelist 
strnclr wllilt. stantling ill street  
as t r ide  hicycle stw . ? ' l ~ r t ~ ~ t t  I:. E.r- 
p w s s  dgcr t ry ,  211. 

1);11nages - C'ontributory negligence 
nicrely diministles d n m ~ g r s  nnder 
l k l e r n l  Employer's I , i ;~ l~i l i ty  Act 
set> McC1.01c.cl1 v. R. I:..  366: corn- 
pc i~sntory  clamnges set3 Ptrrris 2:. 

Pisc l~ t ' r  d CO. ,  110 ; P i l i ~ l i x  c. G'vifiii. 
348 ; aggrnvntion ant1 mitigntion of 
dnmnges see P a r r i s l ~  I . .  I:. R.,  2 X  ; 
punitive damages scLe Prrt.ris I - .  

J'isc11c.r d Co . ,  110. 
l)nnmnni Absquc In juri;r-St,? S ~ I I -  

d r r s  ?:. Smitlaficld, 166. 
Ijcad-end Street-1,iability for  in jury  

to passenger rcsnl t i i~g W ~ I C I I  driver 
rnll into ra i l ro ;~t l  t~ml~ai~l ;ment  :it 
tlentl-end street  s r e  1)illoli I . .  T 1 7 i l r -  

s to~r -Sa l t 'm,  512. 
Ikat11 -Compc3tency of embalint~r to  

tw t i fy  a s  to cansr  of tleatll see S. 1 % .  

Slltith, 278: complaint alleging felo 
nious s h y i n g  <tntch c:~nst ,  for  wrolig- 
fn l  i l r ;~ th  sct, J / c L i ( l n  I ? .  Rn i l r s t !~ ,  
37. 

I ) t ~ t ~ l t w t  - I'rohibition againi t  tcsti- 
many of tr : t i i~nctions n i t h  d twt lent  
does not apply to rccortl r \ i t l rnce  
s tv  E'lipprri tl. L i ~ d s i  11 .  30. 

I>rcds-Ascertaii~~~le~lt  of boundnries 
see Eoundaries ; nttnclr and  set- 
tilig aside on ground of mcntnl ill- 
t a p a ~ i t y  of g lnntor  w e  Cirrln?rd r .  
. I  1liso11. 120 : Iloirghc1. t~ 1:. Bl lrd.  
17;  crc%tion of casement by deed or 
rc'serwtion iu clectl see TIro~~lp .uo~i  
I " .  1 ' l i rbr~y i ' r .  178 ; right to use par ty  
1\-;111 licald to pass to  purchaser of 
bniltliiig 113 implication :ilthougll 
tlectl did ~ i o t  inclutlc land 11po11 
n.1iic.h wall is  s i tua te  see Ff~rrr711 z.. 
Il'r~rr.vt ('0.. 432: tlrwls of gift  must 
be registt'retl i n  two years see ( ' l i f t s  
I. .  JIf4Glic'c'. -16.; ; deed Iiijld to create 
fee tai l  slreci~d converted into fee 
siiiq~l' 11s s t n t t ~ t e  see Ilcc~rlc r .  9 1 1 o r ( ~ ,  
14 : restrictivc. covenants see Shtc , t s  
1 . .  I~i1101i. $26. 

r)clrg;ttus S o n  Potest Delegare-See 
I3ltrkc 1.. Al1c11, 445. 

lkrnurrer-OAicch xnd eff'ect of demur- 
r e r  see Htricl~iti,s v. f,ntzd B n f i k ,  73; 
I'ri(~l(~ 1 . .  Bonvtl of Exulu in t~~- , s ,  109; 
.I/nllrrid c. H o , t s i l ~ g  A i i t l r o r i t ~ ,  334; 
01 .11o .v  c .  D u r h i r v ~ ~ .  467 ; in quo 1rtz1.- 
I Y I I I ~ ~ ,  complaint which fails  to  ul- 
Icge r s l ~ n u s t i o ~ ~  of machinery before 
board of canwsse r s  is  cleinnrrablc 
scle L t ' d i c ~ l l  z.. ./'roctor, 161 : fo r  mis- 
joinder of parties a n d  causes see 
I ~ i i i y k r  v. MiUo', 137; F r e d o - i r k  z.. 
Iiis.  Co. ,  409; tlenlurrer to evidence 
see S o ~ i s u i t .  

I k p n t i r s  Sheriff--Naturr: of t he  office 
scc Hlrtkc3 c. .171i'11, -14.?: service on 
n o r ~ r ~ s i d e n t  sheriff may not be 11:td 
by sewice  on Ctrmmissionrr of Iieve- 
nue when ca r  was being driven by 
pcsrson cngugetl by deputy see Blnkc 
1' .  .-lll(>tr. 44.7 : dt3p11ty may not :11neud 
process c~xcept try leave of court  he(? 
I,('(.  I.. H o f f ,  233. 

Descent a n d  Distributio~l-Perso~ialty 
must 11t, divitic%l among s u r v i r i ~ l g  
broth t~rs  pt'r cnpi tu ilnd nlnong tl+ 
sccntlants of t l w e i ~ w d  brothers j ~ c r  
s t irpi 's  see 111 I T  Kstcrtc. of I'oi11- 
dt .r tc ,r ,  246. 

l ) iscrc~tio~~-. l l rr i~d~cl?~ii ,s  will not lie to 
t.olltrol tliscrelionary power set, 

I1onl(> I . .  I ~ o c r ~ ~ d  o f  E'xrrnl i~ios ,  1!N. 
I)i;1gr;rms-('o11i1)(~tei1~y of, see S. r .  

Sltl itli ,  278. 
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Disability-Xotice mid proof of dis- 
ability see Fel ts  c. Ins .  Co , 148. 

1) isco~er~-See  Bill of Diwxrery.  
Diqcrin~i~iation-Agreemciit a1: to  oc- 

t upmlcv of dwelling units of rn ra l  
housing author i ty  lreld not discrim- 
inatory see Mallard c. Housrwq All- 
tho> rtll, 334 ; taxes  must he leried 
without discrimination see Bospi ta l  
c. Guilford Couiit!~, 308 : benefits 
from Sta te  Employees' Retirement 
Fund a r e  not discriminatory see 
Krldqcs c. Charlotte, 472. 

1)i~mis~nl-Of appeal fo r  failure to  
make out and  s e n e  statement of 
caLe on appeal see S. 1; H U P ,  36;  
S. 1; Nnldw1~1. 451 : sustaining of 
demurrer for  misjoilider of parties 
a11t1 causes requires diqmisqal see 
71'111gl( r c. Millcr, 137. 

Di~orcr-Alimony w t h o n t  clivorcc see 
Pollat d 2.. Pollard, 46 : j~iristliction 
of court to award  cwstody and  pro- 
r ide  for support of cliiItl of mar-  
riage w e  Slo?  11 c. Btor~j.  114; ralid- 
i ty ant1 a t tack  of domeqtic decrees 
see Co.r c. Coz. 19. 

l h n a t i o  Cansa Rlortis-See Bf~nirnr 2'. 

Bauk, 101. 
Drainage Districts-Rights and  reme- 

dies of bondholders see Cornrs. of 
Il'ash rrrqtoiz c. G a l ? i ~ s ,  324. 

Drunken Driving-Charge of reckless 
driving, drunken t l r i ~ i n g .  and  as- 
s a ~ l l t  with automobile may he joincd 
ns separate counts see S. 2'. F i d d s ,  
18'2. 

Drnnkrmirsi-As precluding ability to 
premeditate and  deliberate see A. a. 
B I I ~ I  tlr . 278 

Easrments-Ute of canal nnder liigh- 
way bridge i s  not adverse to high- 
n a y  casement see Dotlgc 2'. Hrgh- 
1c.cr11 C'ol~i.. 4 :  judgment in condem- 
nation of highway right of way held 
to eln1~rac.e Iibe of lnnd for  tele- 
phone. line see Hr ldeh , -n~~d  c. Tcl. 
Co.. 10;  e a w n e n t  of abutt ing prop- 
er ty  o w i e r  in street  for  access to 
ant1 f rom the  property see Safldcrs 
1.. Sn~r thf i t ld ,  166; creation by deed 
o r  by reservation in deed see 
Tltonlpso~r c. T*nzbcrgcr, 178 : crea- 
tion by implication see F ~ r r e l l  v. 
Trus t  Co., 432; acqui4tion of ease- 

n i e~ i t  by payment of permanent 
damages see Lovc 11. l'cl. Co., 469; 
extent  of r ight see Jacobs c. Jcij- 
n i~rgr .  24. 

Ejectment-Plaintiff, whtw successful, 
is  entitled to  recover cost, when 
t i t l r  i s  denied, even though upon 
hearing cause i s  made to  depend 
upon location of boundary see  cod^ 
1.. Ej~glnrld. 40;  complaint need not 
a t tack  clwd in defendant's chain of 
title see Owtrbey 1;. Par lczoa~ Prop- 
crtics, 27. 

Elr~ctions-Of Madison County t a x  
collector see Hill  c. Ponder,  58; ('all- 
  as sing and  proclamation of results 
see Lcdzct 11 c. Proctor,  161. 

Embalmer -Competency to  testify :IS 
to cause of denth see A'. v. Bniith, 
278. 

Eminent Domain -- Acts constituting 
"taking" see Randcrs v. Smithjicld, 
1G6; right to interest  on award  of 
c2ompensation see Yanccfl v. High- 
w c y  Coin., 185 ; judgment fo r  per- 
manent  damages g i res  defendant 
easement see Lovc v. Tel. Co., 469; 
nature  and extent of title acquired 
see Hrldebra?id e. TcZ. Co., 10. 

Employer and  Employee-See Master 
and  Serrant .  

Employers' Liability Act-See JJc- 
C'ro~i.cll c. R. R., 366; Brewer c. 
R. R., 463. 

Entireties. Es ta tes  by-Husband is 
entitled to  use of lands held by en- 
tireties see Henderson c. Gtuart ,  37. 

Equitable Contribution-Parties pri- 
marily liable paying note a r e  en- 
titled to equitable contribution 
against  other parties primarily lia- 
ble see Bunker  v. Llewelly?~, 1. 

Equitable Mortgages - See King v. 
Lewis, 313. 

Equity-Clerk of court  cannot affirma- 
tively administer a n  equity unless 
authorized by s ta tu te  see Cheshire 
v. F i r s t  P r e s b y t e ~ i a n  Church, 205; 
action to recorer money paid under 
mutual  mistake of fac t  see Freder- 
ick v. Ins.  Co., 409. 

Equity of Redemption-Action to se t  
aside t ransfer  of equity of redemp- 
tion to mortgagee i s  based on f r aud  
and i s  subject to  three- a n d  not ten- 



WORD AND PHRrlSE INDEX. 

year s ta tu te  of liniitations see Mc~s- 
setrgrll 1.. Olivcr, 132. 

Est ;~tes-Ren~:~int lerme~~ a r e  entitled 
to pnrtition subject to life estate 
see l'riddy (C C'o. I - .  S a ~ r d o f o r d ,  -1'22 : 
\.eqtcd and contingent rrinainders 
<re  Prrtldr! d Co. 2.. Snndcr fo~~d ,  422 ; 
forfeiture of life estate for  nonpay- 
ment of taxes see Cooper v. Coopc'r, 
124 

Estates by Entireties-Hnshand is  en- 
titled to  use of lands held by entire- 
ties see Hcndcr.uotz v. S tnar t ,  37. 

Esta te  Tail-Conrerted into fee sim- 
ple by s ta tu te  see Rank v. SHOW, 14. 

Estoppel-By judgment, see Hildc- 
brand v. Tcl. Co.. 10:  Cox v. Co.x, 
19;  Bnnd~ws 2'. Smtthficld, 1%; Cole 
z?. Trir8t Co., 249 ; Hospital v. Guil- 
ford Count!/ ,  308 ; Pilznix c .  Grifln, 
348 ; Rodmnir I > .  Sornaati, 320 ; 
Shcetx v. Dillon, 426 

Evidence - I n  criminal prosecutions 
see Criminal Law and particular 
titles of crimes; in particular ac- 
tions see particular titles of ac- 
tions ; judicial notice see (Ilallard v. 
Housing duthorrfy,  334 ; Clark v. 
Greewv~llc, 255 ; Jeffries v. Pozocll, 
415 ; circumstantial c l  idence see 
Rrewrr  v. R. R., 453: trnnsactions 
with decedent see Flippmz v. Lind- 
ncy, 30 ; parol evidence affecting 
writings see Williams v. XcLeaw, 
228 ; hearsay evidence and clevlara- 
tioils see Runtrng 1.. Sal.shzcr~, 34; 
pnrilder v. Motor Sales, 437: admib- 
sihility of pleadings see S n ~ f t h  v. 
Bottliwg Po., 202; inspection and 
production of writ ings see Bill of 
IXecovery; in action on note, evi- 
(leiice aliundc held competent upon 
defenses of failure of consideration 
and bar  of s ta tu te  of limitation see 
Flippcvi 1.. Lindscy, 30 ; admissibil- 
i ty  of estrinsic evidence to a id  am- 
biguous description see Thompson 
v. r r~ lbc rg r r ,  178 ; sufficiency of evi- 
clcnce see Konsuit ; esception to  ad-  
mission of evidence cannot be held 
prejudicial when similar evidence is 
admitted without ohjection see S. I , .  

Wells, 144: burden of proving p r o 1  
t rus t  see Hcnley v. Holt, 274: ex- 
pression of opinion by court  (111 evi- 

dence see S. v.  Smith,  400; motion 
for new t r ia l  for  newly discovered 
evidence cai not he granted when 
such evidencr i s  merely corrobora- 
tive see Satf!rcr v. Gattis, 203. 

Exceptions-,4l)ai1donmei1t of, by fail- 
ure to discus5 in briefs see Barfli v. 
Ntrolc, 1 4 ;  ~ 7 .  v. Grbsow. 252; Brozol 
2.. ll'nrd, 344: esception to "signing 
the judgment" p r e s e n t s only 
whether er ror  appears on face of 
record see Cwland v. Bl l~son,  120; 
esception to  admission of evidence 
cannot be held prejudicial when 
similar evidence is  admitted with- 
out ohjection ser A. v .  Tl'clls, 144; 
esception to statement of conten- 
tion is  waived when objection is  
not made a t  the time see S. 1). Wells, 
144: esception to refnsal to grant  
motion to not~sui t  is  waived by fail- 
ure to renew motion a t  close of a l l  
evitlrnce see 8. v. Chapman, 157; 
where there  i s  no exception to the 
c.harge, appellants waive contention 
at  variance with law a s  laid down 
therein see J'ancey v. Highway 
Co?t~.. 18.5. 

Excisr Tax-Sec 11, ch. 127. Public 
Laws 1937, cannot be construed a s  
imposing excise t a x  upon proceeds 
of i nwrance  policy in addition to 
impoGng inheritance t a x  when pol- 
icy is issued to  insured see Trust  
('0. I,. JJax~1'ciZ, Conw., 528. 

Exclli4ve Emoluments-Hetiefits from 
Sta te  Emp1oy1.e~' Retirement Fund 
a re  for  servicvs rendered and a r e  
not e s c 1 11 s i v e emoluments see 
Ilrtdgcs 1.. Chtarlottc, 472. 

Escuhahle Xcg1e1.t-Seed not be shown 
in a t tack of judgment fo r  irregu- 
1,lrity see S ~ n l m s  o. Sampson, 379. 

Eswution-Suspetided jndgments and 
executions w e  9 .  2). Cnqle, 131: S.  
I - .  Rogcr.~,  462: S. v. Pcllcy, 487. 

Executors and Administrators-In ac- 
ti011 to surchxrge account, adinin- 
i i tmto r ' s  crosq action for  slander 
d ~ o n l d  have I,een dismissed up011 
d ~ m u r r e r  for rnisjoinder of par t ie l  
and calises see Wrnglcr v. bfilltr. 
137: right of action for  taking of 
t ~ ; i w n r n t  during lifetime of land- 
owner accrues to  admiinstrator and 
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not heirs see Sandcrs  v. Smithfield, 
166 ; persons entitled under canons 
of descent see I n  r e  Es t a t e  of Poin- 
dcxter, 246; when par ty  dies pend- 
ing appeal h is  personal represeata- 
t i r e  will be substi tuted a s  a par ty  
see Pctcrson c. McLamb. 238 ; claims 
arising f rom individual payment of 
obligations of estate see Frederick 
1.. Ins.  Co., 409; reference of claim 
to tlisinterested persons see I n  r e  
Es tn te  of Rr9ynolds, 449; actions to  
obtain advice of court  i n  distr ibu- 
tion of estate see I n  r e  Es t a t e  of 
Poindexter, 246; family settlement 
doctrine see Duffl] v. Duffy, 521; 
commissions and  attorneys'  fees see 
Lightncr v. Boone, 78;  actions to 
surcharge and  falsify account see 
Lightner c. Boone, 78. 

Exemptions-Of church property f rom 
taxation see Sparrow v. Bcaufort  
C o ~ ~ n t y ,  222; of hospital property 
from taxation see Hospital  v. Guil- 
ford Countg, 308; of property of 
housing author i ty  f rom taxation see 
Mallard v. Housing Authority, 334. 

E s  Mnleficio-Selling agent who pur- 
chases principal's goods may be held 
a s  trustee ex maleficbio see Cotton 
Milla c. Vfg. Co., 500. 

E x  Sihi lo  S ih i l  Fit-See Vo?zroe v. 
S ivcn,  362. 

Exper t  Testimony - Competency of 
witness a s  expert  see S. v. Smith ,  
278. 

Expression of Opinion-Ry court  on 
evidence see 8. c. Smith,  400. 

Extrinsic Fraud-Attack of judgments 
for,  see Cox v. Cox, 19. 

Factors-See Brokers and Factors. 
Facts,  Findings of-Are conclusive 

when supported by evidence see 
Trus t  Co. c. Lumber Co.. 89;  Blake 
c. Allen, 445: Cotton Milla v. JIfg. 
Co., 500; Supreme Court  will not re- 
mand for  addit ional findings when 
fac ts  found a r e  sufficient to  support  
j ~ ~ d g m r n t  see Cotton 31i11s v. Xfg.  
Co., 500. 

Family Settlement Doctrine-Held in- 
npplicablr see Duffy ?). Duffg, 521. 

Federnl Cens~ls-Courts may t ake  j u -  
dicial notice of, see Clark v. Grcen- 

22-221 

villc. 255; Mallard 2;. Housing d u -  
thority, 331. 

Federal  Employer's Liability Act-- 
See JlcCrowell 2;. R. R., 366; B r e x r r  
v, R. R., 453. 

Fee Tail-Converted into fee simple 
by s ta tu te  see Bank 2;. S1101.(', 14. 

Fellow Servant Rul+See Pleasants 
v. Barnes,  173; negligence of fellow 
servant  a s  affecting assumption of 
risli under Federal  Employer's Lia- 
bility Act see YcCrozcell v. R. R., 
366. 

Female Child-Prosecution fo r  carnal  
knowledge of, see S. c. Isley, 213; 
8. v. Gibson, 252. 

Findings of Fac t  - Are conclusive 
when supported by evidence w e  
Trus t  Co. 2;. Lumber  Co., 89; Blake 
c. Allen, 445; Cotton Mi118 v. Yfg. 
Co., 500; Supreme Court  will not 
remand for  addit ional findings when 
fac ts  found a r e  sufficient to support 
judgment see Cotton Mills v. Ufg.  
Co., 500. 

Fires-Prosecution fo r  willfully o r  
negligently s tar t ing  forest  fire see 
8. v. Pat ton,  117. 

Food-Supreme Court  being evenly 
divided in opinion a s  to  whether 
e r ro r  was  committed in permitt ing 
jury to view premises, judgment of 
lower court  i s  permitted to  s tand 
see Adams v. Murphrcg, 163; the  
Supreme Court being evenly dividthd 
in opinion a s  to  sufficiency of plain- 
tiff's evidence t o  establish negli- 
gence on pa r t  of bottling company, 
the  judgment of t he  lower court i s  
affirmed see Rmith v. B o t t l h g  Co., 
202. 

Forcible Trespass - Evidence held 
sufficient to  show forcible trespass 
see Mart in  v. Spenccr, 28. 

Foreqt Fires-Prosecution fo r  negli- 
gently or willfully start ing,  see S. c. 
Pat ton,  117. 

Fragmentary  Appeals-See Cole c. 
Trust  Go., 249: Parri.sh c. R. R., 
292 ; Hill  v. Ntansburg, 339 ; Ornoff 
1:. D u r h u n ~ ,  457. 

Fraud-Procedure to  a t tack  judgment 
for  f r aud  see Cox ti. Corn, 19; action 
to set  aside t ransfer  of equity of 
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redemption to  mortgagee i s  based 
on f r and  a n d  i s  subject t o  three- 
and  not ten-year s ta tn te  of lirnita- 
tion sec .Iftt,uscngr/tll c. Olrcer, 132. 

Fngitivc From J~istice-Time ceases 
to run  against  perlod of probation 
wliilr tlefendnnt i s  fugitive f rom 
justice w e  8. v. Pcllcy, 487. 

G:lmin-Rctting on horse race i s  il- 
legal see S. v. 11r01c.11. 301. 

Genc~r:~l .\ppear:mce-Will no t  vali- 
date x oid judgnicwt see Mo?troe v. 
A-rlY I!, 3 6 2  

G w e r : ~ l  Ahse~b ly - \T ' i~dom and  pro- 
priety of \ tntutes rest in legislatire 
discretion see Htll  v. Ponder. 58;  
Coopc v 1.. Cooper, 124; h a s  the  
power to  proscribe betting on horse 
racing in exercise of policc power 
see R. c. Rrozcn, 301; may  p a w  
rt~tro:ictive laws proridcd thcy do 
not impair o l~l ig :~t ions  of contracts 
o r  disturl)  vested rightu, but may 
not annul  final judgnicnt of c20nrts 
see IIospitnl 2;. Clcilford Count?/, 
308: c2annot revive void in s t r l~men t  
by cnrxtive ac t  see C~ct ts  2.. JfcGhcc, 
463 : Conhtitution rrqnire5 General 
Assembly to provide minininm school 
standartls  and confers power to  pro- 
vide schools in excess of minimum 
Stnte  c : ~ n  nfford see Bridqcs 2;. 

Clrnrlottc, 472 ; s ta tu te  prescribing 
method of electing Madison Connty 
t i is  collector held ~ : r l i d  w e  H ~ l l  c. 
I'ondcr, 58. 

Gifts-Gifts cnusn mortrs w e  B!/nunz 
1.. R(otli, 101. 

"Good Re1iavior"-11s used in suspend- 
ing judgments see A. 1.. I'c,llc!j, 487. 

Griltle Crossing-Right of owner of 
p r o p c r t ~  abut t ing  street  to  recover 
co~nl~ensnt ion  against  municilx~li ty 
for closing of \ trect  a t  rai lroad 
~ m t l e  crossing see Snntlc 1-8 1'. Rnaith- 
fit ld. 166 ; action< agnin\t  r :~ilroad 
compnny fo r  croucing accident see 
~fc( ' r imn?on ?.. Po~rc l l .  216: Hcnde~~.- 
so)! I . .  Pozcwll, 239 : P t r t  I rs11 c. R. R., 
"2 : J (  ffrics 2'. I'o~cc 11. 415. 

Gr:ltuitous Passenger-Persons liable 
to  n~~toxnobile pnsscngpr fo r  in jury  
see Hcndwson 7.. I'ozcc71. 230: Drllon 
I'. Winston-Snlcnz, 312 : Jcffrres v. 
I'olcc271, 413 ; may  not rwovcr  f o r  

injuries sustained while a t tempt ing 
to board moving wliicle see Car ter  
c. Bnrlc~l,  278. 

Guardian Ad Liten-Inwne person 
must be r e p r ~ w n t e d  by, see Cox v. 
C m .  19;  gnai-dinn may not file an- 
swer  011 dab. of hi.: appointment 
w e  Srntnrs 1 . .  Strn~l)non. 370; minor 
contingent rcmaindernwn Inas  he 
r ep rcvn ted  h \  guurt1i:rn crd 11to11 in 
fo r tdosu rc  of' t a x  1ii.n see Rodnral~  
c. ~-0r lnat i .  3:o. 

Guests-Person . liable to automobile 
paswlge r  fo r  in jury  see Iflloldcrson 
r.. Pozrcll, 239; .Jcffrrcs r .  Pozc-ell. 
415 ; Dillon c. Tl7r~tsto~?-Ari7c?~~. 512 ; 
may not recover fo r  injlirie.; sn i -  
tnined 77-hilc attempting to  hoard 
mox-ing 1 ehicle see C'ctr-to- c. Bic zlcfj, 
27s. 

EI:~rmle.;s and Prejudicial  Error- 
Error  mu<t b~ prejudicial to enti t le 
:~ppel lant  to a new trinl see B ~ l n  IOIL 

v.  Ra11k. 101 : S. 1'. Wells, 141: S. v. 
h'nattlr. 278: in admiscion of esclu- 
sion of evidence w e  S. 1.. Snz~ th ,  
278 : 6. v .  Ti'ells. 144; in instrnc- 
lions see A. 2;. Islr lj, 213: 6. 2.. Man- 
?iinr/. 70:  S. e. S ~ n r t h ,  278; N. 2;. 

,47111 i t l ~ ,  400 ; 48lic1i. c. Coach CO., 
-48S; charge on burden of proving 
mental  incnpacity of grantor  in nc- 
lion to w t  aside deed hcld witliout 
c3rror n h e n  construed a s  a whole 
s c ~  ~ ' ~ 1 7 ~ n t 7  T. Llll~.sotl, 1%). 

Health-The county hoards of health 
have only powers conferred hy  s ta t -  
ntt. w e  ~hnnzp ion  v. Bon1-d of 
/I( tiltli, 90 : nrcr~ctlfznzzis r i l l  not lie 
t o  compt~l co~untj- khonrd of health 
to p l y  award  of Indust r ia l  Commis- 
sion w e  Ch(lnrp~oti 2'. Bonrd of 
ffcnlflr, 90: ru ra l  housing author i ty  
i.; for  public pnrpoie in promoting 
public health sec l lnllnrd c. H o ~ t s -  
ing A u t l r o ~ ~ r t ~ / .  334. 

Hearsay E r i d c  lee-See B ~ O I  t t ~ q  1.. 

S(llshi[ry. 34. 
Heir-Althougli illegitimate child i s  

lwir of his mother he is  not lnxrful 
i i<nc  SO :I, to  tnlie ~ n i d e r  devise see 
1:1'oicn I . .  Ilollttnd. 13.5 

Heirs-Right of nc tion fo r  taking of 
encement c ln r~ng  lifetime of land- 
c~\vlicsr : I (*( .~II (~ ,  to : rdmini~t rn tor  and 
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not heirs see Sanders v. Smithfield,  
166. 

Highways-Use of highways and law 
of the road see Automobiles; na- 
ture and extent of highway right 
of way see Dodge v .  Highzcay Corn., 
4 ;  Hildebrand v .  Te l .  C'o., 10. 

Homicide--Definitio of culpable neg- 
ligence in this prosecution for man- 
slaughter growing out of operation 
of automobile held without error 
see 5'. v .  Fields, 182; definition of 
murder in first degree, murder in 
second degree and manslaughter see 
S.  v. Snzith, 278; mental capacity 
as affected by drunkenness see S .  v. 
Smi th ,  278; self-defense see S. v. 
.Tf iller, 356 ; evidence competent on 
self-defense see S.  2). LeFevcrs. 184; 
diagrams see S. v .  Snzith, 278; suffi- 
ciency of evidence and nonsuit see 
R .  v. ~S'nzith, 278: instructions on 
murder in first degree see S.  v. 
hnlitli, 278; instructions on defense 
of drunkenness see S.  1.. Smi th ,  278; 
charge on less degrees of crime see 
6'. c. 31anlzing. 70; 9 .  2;. Sm i th ,  278; 
judgment and sentence see S .  v. 
Rirhavdson. 209 ; appeal and review 
see S.  v. Smi th ,  278. 

Horizontal Measure-See Cody v. Eng- 
land, 40. 

Horse Races-Maintenance of estab- 
lishment to facilitate betting on 
hove  races is a public nuisance see 
S.  c. Brozrn, 301. 

Hospitals-Exemption of property of, 
from taxation see Hospital v. Guil- 
ford Coztntu, 308. 

Housing Authority-See Mallard v. 
Hoztsing Authoritu,  334. 

Husband and Wife--Divorce, see Di- 
vorce: alimony see Divorce; after 
abandonment, wife's poqsession may 
be adverse to husband and her deed 
is color of title see Cninpbell v. 
Cu)npbell. 2,iT: when policy on life 
of husband is issued on application 
of wife ant1 wife retains all rights 
and liabilities thereunder proceeds 
are not subject to inheritance tax 
see Trus t  Co. v .  . l I a ~ 1 ~ c l l ,  Contr., 
528:  abandoned wife is free trader 
see Canzpbtll v. Canzpbcll, 257; usu- 

fruct of lands held by entireties see 
Henderson v .  S tuar t ,  37. 

Illegitimate Children - Illegitimate 
child is not "lawful" issue of its 
mother so as  to take under devise 
see Brown v .  Hollund, 133; pater- 
nity of prosecutrix' child is not in 
issue in prosecution for carnally 
knowing female child between ages 
of 12 and 16 see S. v. Islev,  213. 

Implication - Creation of easements 
by. Fee Fcrrcll v. T r u s t  Co., 432. 

Imputed Segligence - R'egligence of 
driver imputed to passenger see 
Dillon v. Wins ton-Salem,  512. 

Indemnity-Rights and remedies of 
persons indemnified see Chozen Con- 
fections, Inc., v. Johnson, 224. 

Idem Sonans-See S.  u. Gibson, 252. 
In Corporeal Rights-Servitude im- 

posed by restrictive covenants see 
Sheets  2;. Dillon, 426. 

Indictment and Warrant-Joinder and 
severance of counts see S .  v. Fielda, 
182; charge of crime see S. v. Gib- 
son, 252; i dem  sonans see S.  2;. Gib- 
son, 252; time of making motion 
to quash see S. v. Gibson, 252; 
amendment see S.  v. Wilson,  365; 
consolidation of indictments for trial 
see S. v. Chapman, 157; evidence 
held to support conviction of con- 
spiracy to burn truck and conten- 
tion that evidence showed only 
agreement to stop truck hcld nnten- 
able see S.  v .  Smi th ,  400; duties to 
charge on less degrees of the crinie 
see S.  v. Manning, 70. 

Infants-Father is primarily liable 
for support of child see Storu 1). 

Stor?{. 114; upon institution of ac- 
tion for divorce court acquires 
jurisdiction to determine custody 
and require maintenance of child 
of marriage see st or^ 1). Storll, 114; 
injuries to, on highway see Bass c. 
Hocutt .  218 : Cauldcr 1%.  Motor 
Salcs,  Inc., 437; competency as wit- 
nesses see R. v.  Gibson, 252 ; minor 
contingent remaindermen may be 
represented by guardian ad li tcm 
in foreclosure of tax lien see Rod- 
m a n  c. Xorman,  320; trust may not 
be modified by consent of beneficia- 
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ries in esse to the detriment of con- 
tingent beneficiaries not in  esse see 
Duff? /  1.. Duff!/ ,  321; affirmance and 
disaffirmance of contracts see Bar- 
gcr 71. F i~iancc  Corp., 64;  guardian 
ad l i tem may not file answer on day 
of appointment see S i m m s  v. Ramp- 
sot?, 379 ; prosecution for carnally 
Biiowing female child between ages 
of 12 and 16 see S 1.. Inle?~. 213: of 
female. child under 12 see 8. v. Gib- 
son, 252. 

I11 Forma Pauperis-Appeals in, see 
S.  1 . .  Ilitchell, 460. 

Inheritance Taxes-When policy on 
life of husband is issued on appli- 
cation of wife and wife retains all 
rights and liabilities thereunder 
proceeds are  not subject to inherit- 
ance tax see Trus t  Co. c. Xaxwe l l ,  
Conr r., 528. 

Innocent Purchaser-Attorney of rec- 
ord cannot maintain that he is inno- 
cent purchaser for value a t  sale of 
lands for partition see Simnzs e. 
Sampson, 379. 

Insane Persons-Attack antl setting 
aside deeds see Douqlrertl/ e. Byrd ,  
17;  Carlnnd 1.. dllrso?r, 120; repre- 
sentation of incompetent by guard- 
ian ad l i tem see Cox v. Cos ,  19;  
Simnis c. Rampson, 379. 

Insanity-Charge on burden of pror- 
ing insanity held not prejudicial 
when construed as  a whole see S .  v. 
Jlan?ti?rg, 70;  attarlr of deed' for 
mental incapacity of grantor see 
D o ~ ~ g h c r t y  v. Byrd ,  17;  Carlnnd v. 
Allison, 120 ; setting aside divorce 
on ground that defeildant was in- 
s:lile anti not represented by guard- 
ian ad lrtcr~z see Cox c. Coz,  19. 

Insolvency arid Receivership-See Re- 
ceivers. 

Instructio~~s-Dnties to charge on less 
degrees of the crime see S.  1.. A ~ U I I -  
v i ~ r g ,  SO ; S. o. Snii th,  "7 ; charge 
on bnrdrn of proving insanity ltcltl 
not prejudicial when conhtrued as  
a whole see R. v.  . i f u?~~r t t~q ,  SO; 
charge on burden of proring men- 
tal incapacity of grantor in :rctioil 
to set aside deed held without error 
when construed as  a whole see Car- 
1m)rd t'. .4ll!so11, 120; instruction in 

larceny prosecution upon presump- 
tion of recent possession held i n a p  
plicable to facts in evidence see 
A'. v. McFall:r, 22;  court must in- 
struct the jury under what circum- 
stailces variations in magnetic poles 
can he considered see Grcel- v. 
Htr!/cs, 141 : definition of culpable 
negligence in this prosecution for 
manslaughter growing out of opera- 
tion of automobile held witliont er- 
ror see R. 2;. Fields,  182; in prose- 
cution for carnally knowing female 
between ages of 12 and 16, instruc- 
tion failing to specify maximum 
age is error see R. 1;. Islcy,  213; 
in homicide prosecutions see S .  v .  
.!fanning, 70;  S.  2). Snzith, 278; on 
right of self-defense hcld erroneous 
see 8. 1.. Miller. 356; charge on 
rlua~itum of proof necessary to sus- 
tain conrictio,n see S.  ?;. Smith .  400; 
cxxpression of opinion by court on 
t'ridence see F. v. Smi th ,  400; harm- 
less and prejudicial error in instruc- 
tions see S. v .  Islcy,  213: S. 1.. 

S o ~ i t h .  278; C7. u. Amith ,  400; con- 
flicting iiistructioils on burden of 
proof entitles appellant to new trial 
see Aslicw v. Coach Co.. 468; excep- 
lion to statement of contention is 
maired wlien objection is not made 
:it the time see P. v. TVclls, 144; 
R. 1.. Rniith, 400: will be construed 
c?ontelctually as  wl~ole see S. v. X a n -  
ni?rg. 70;  S.  v. 8nzit11, 278; R. v. 
S~ l i i t h .  400: request for instructions 
see Rrtss c. I locut t ,  218. 

Insurance-Plaintiff hcltl entitled to 
protluction of liability policy to 
prore relationship of master and 
servant see Is lcy  1.. Tiri?lfrey, 33 ; 
whrn policy 1011 life of h11sl)and is 
issued on application of wife and 
wife retains 1111 rights and liabili- 
lies thereunder proceeds are not 
subject to inhrritai1c.r tax see T r ~ t s t  
Co. 2;. lUaxmZl.  ('ontr., 528 ; policy 
will he construct1 ngainst insurer 
ser Felts 1.. Ills. Co.. 143; forfeiture 
of policy for nonpayment of pre- 
miums stv I.'c21tn r.  I I I ~ .  Co., 148; 
notice antl p.roof of disability see 
J'clta I:. Ills. Co., 148; prorisions 
l in~ i t i~ ig  1i:lbility 011 public lii~bility 
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policies see Da?zicl v. Casualty Go., 
75. 

Intent-Is not element of offense of 
carnally lrnowing female child un- 
der  12 see S. 1;. Gibson, 252. 

Interest-Right to interest  on award  
of compensation in eminent domain 
from time of appropriation see I'aiz- 
cc)1 v. H i y h t c u ~  Com., 183; when 
selling agent itself purchases prin- 
cipal's goods and  resells a t  profit, 
principal is  not entitled to interest  
in action to recover t he  secret profit 
see Cotton Mills v. Mfg. Co., 500. 

I n t e r ~ e n i n g  Segligence-See Hender- 
sow c.  Potcell, 239; Jcfjries c. P o w  
ell. 415. 

Intoxicating Lirluor - Execution of 
snsprnded sentence becrluse of sub- 
sequent riolation of prohibition 
l a w  see S. I:. Cnfjlr., 131. 

Intoxication-As precluding ability to 
premeditate and  deliberate see R .  
1.. Sntith. 278. 

Invitec-Liability of proprietor for  
injury to. see Por to-  r. Siven,  220. 

Inrolnntary  Xlanslaughter-Definitiou 
of culpable negligrnce in this prose- 
cution for  manslaughter growing 
out of operation of automobile 11cld 
without er ror  see S. c. Fields, 182; 
sentence for  inroluntary  manslaugh- 
te r  is  not limited to two years im- 
prisonment see S, v. Richardson, 
209. 

I r regular  Judgments-See Cox c.  Cox, 
I!): Simnts 2;. Rantpeon, 379. 

Irrelevant and  Redundant Matter- 
1Iotions to  str ike,  see Parrish c.  R. 
R.. 292 : Hill  v. Stcrnsburu, 339; 
Rvoocka c. .lIuirhcod. 466. 

I~sne-Il legit imate child is  not " l a w  
fnl" issue of i t s  mother so a s  to 
talie under d e ~ i s c  see Ilrown c. 
Ilollantl. 13%. 

Issr~eq-Issues to be submitted a r e  
those rniir t l  11s plradings and sup- 
1)ortetl hg eritlence sec Coopcr c. 
Cooper. 124. 

Joint  Tor t -Determinat io  of whether 
tort is  joint tor t  RCC Botlrd of E d ~ i -  
ccrtto~l 2.. Dcitvic.1;. 38. 

Judgments-In c r imi i~a l  prosecutions 
see Criminal Law : allegations t h a t  
dr fe i~t lant  er'st~ti had breached ugree- 

ment  not to  enforce consent judg- 
ment of forec,losure unti l  specified 
date  held action fo r  breach of con- 
t rac t  and  not a t tack  of consent 
judgment see H a x k i n s  v. La?zd 
Ranli, 73; motions for  ar res t  of 
judgment see S. v. Chapman, 157; 
appeal f rom refusal  of motion fo r  
judgment on pleadings i s  prema- 
ture  see Ornoff v. Durham,  457; 
na tu re  and  essentials of judgments 
by confession see Gibbs v. TVeston 
dZ Co.. 7 :  conformity to  verdict a n d  
pleatlings see I'ancey v. Highu:au 
Com., 185; Simnls c. Savnpson, 379; 
t ime and place of rendition see 
Liglltncr c. Boone, 78; docketing 
a n d  priorities see Gibbs v. Weston 
& C'o., 7 ;  necessary parties in a t -  
tack of judgment see Stmnzs v. 
S U I I I ~ Y O I I .  379: direct  arid collateral 
a t tack  see Cox v. Cox, 19; 3lonroe 
c.  S i c c i ~ ,  362 ; t ime within which 
a t tack  must be made see Monrot. v. 
Sivcw, 362; at tack  for  irregulari ty 
see '('ox 1.. Cox, 19;  Simnis u. Satnp- 
son, 379; void judgments see Non- 
roe e. S i ccn ,  36%: modification see 
Ptorll c. Stor[/. 114; parties con- 
cluded see Rodmun v. S o u ~ z a n ,  320; 
P i n n ~ x  r .  nriflw, 348 ; Sheets v. n i l -  
low, 426; operation of judgments a s  
ba r  to subsequent action see Hilde- 
brand v. Tel. Co., 1 0 ;  Cox v. COX, 
19:  Sa?lders c. Smithfield, 166; Cole 
v. Trust  Co., 249; Hospital  2;. Guil- 
ford Coulftu, 308; Piitnix v. Grimw. 
34s. 

Judicial  Kotice-Of U. S. Census fig- 
ures see Clark v. Greenvillc, 255; 
Vallurd  z'. Housivg Authority,  334 ; 
and tha t  spwified counties a r e  con- 
tiguous see Mallard e. Ho~lsrng Au- 
t h o r i t ~ ,  334; courts will t ake  judi- 
cial  lrnowledge of f ac t  t h a t  anto- 
mobile clriren a t  five miles per hour  
can be stopped almost instantly see 
Jcffr-its u. Potcell, 416. 

Judicial  Sales-Validity and  a t tack  
see h'intnzx I ? .  Sumpson, 379 ; title 
and  rights of purchaser see Sinrrns 
I.. Strmpson, 370. 

Jnry-Preservation of r ight to jury 
t r ia l  upon exception to referee's re- 
port see Liglr tttci c. Hoo?zc. 78;  dc- 
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termination of legal effect of mrit- 
ten  instrument i s  question of l aw  
f o r  colrrt and  not quostion of fac t  
f o r  jury  see L i g l ~ t n e r  v. Hoo~lc,  7 5 ;  
t r ia l  by court  by agreement see 
7'rttst ('0. 2'. L I L I I ~  brr  ("0.. 89. 

J u r y  View - Supreme ('oiirt 1)eing 
e r e ~ l l g  tliritled in opinion :IS to  
wliethn' e r ro r  wns connnittc'd in 
permitt ing jury to  r i r w  premises. 
judgmcnt of lower court  i s  pcr-  
rnittetl to  s tand see I d o ~ ~ i s  c. dlflir- 
plr rc3!l. 165. 

Labor Unions-Eridence 11 t 1tl insuffi- 
cient to  show willfullness o r  niali- 
ciousness on pa r t  of bargaining 
agency in fail ing to ac t  on employ- 
ees' protest to  snp1rlrmc~nt:tl agrc? 
m n l t  de l i~ni t ing  seniority rights see 
Cole11 11. R. R., 66. 

l.:thorers' m ~ d  J l n t e r i n l ~ n e n ' ~  Liens- 
Ordinarily. m:iteri:il f u r ~ ~ i s l ~ e r  nn- 
de r  contrnct with l r swe  may not 
enforce lien againht l e w ~ r  see 
Rrolc-PI 1.. Ward,  344. 

lAantllord mid Tenant-1.esic.c is  not 
agent in 1n:lking i n l p r o ~  omcnts see 
Brorm I.. Wnrd, 34-1: \hnrecrop~wr 
pulling s tumps i s  tenant and  not 
rmployee see Pleasan t 9 7.. H(1 ~ I I C X ,  
173 ; lehsor i s  not liable fo r  costs of 
improremc~nts 1n:ltle 11y lcxssee s e ~  
~ ~ . O I I . I I  I . .  T T - ~ ~ ( I ,  344. 

Larceny - Presnmption  rising frnni 
recent pohst%sion st3? 8. I . .  . l I r l ~ ( r l l ~ ,  
22. 

1,:lttnt An~hignity-Set, '1'11 0111 pso11 I . .  

Cmboyc.r ,  178. 
Lam of the  Cirse-Sce Pi~r?ri.r I.. Grif- 

fill, 34s. 
Legislatnrc~-~\Ti~clon :rntl propriety of 

qtatntes r+t in l rg is l i~ t i re  tliicre- 
tion w e  If111 ?.. I'o~ldcr.. 3S : Coopfr 
I. .  C o o p  r ,  124 : s ta tn tc~ p r ~ s c r i b i n g  
nietliod of e l e c t i ~ ~ g  XIntliwn County 
tax  collcc-tor hi lrl rnlitl i c e  IIl l l  I - .  

Polrt lo,  36:  lins power to proscribe 
1)rtting on liorie racing in cxc'rcihe 
of 1)olicr pone r  sec S. 1%.  Brolc-)I, 
301: may pass  retroactivc 1;1\\\ pro- 
~ i t l r d  they do not impair ol)liqntions 
of contracts or disturb r e ~ t e d  right\ ,  
b11t m:ry not annul  final judgment 
of colirts see Hospital  1. Gutlford 
Colclrt!l, 308; cannot r e r i r r  ro id  in- 

s t rument  by cu ra t i r e  nct see Czctts 
c .  JfcChcc,, ,465 ; Constitution re- 
quires General Assembly to  provide 
minimnm school s tandards  and  con- 
f e r s  power to  p r o ~ i d e  schools i n  e s -  
(less of mininlmn Stnte can afford 
set. Bridycs 7- Clrarlolte, 472. 

Less Degrees of the  Cr ime-Dnt~ of 
111~ conrt to  charge on, see R. 7'. 

.lfcrn~?i~r,q, 7 0 ;  A'. c. Smith,  278. 
T,es Loci : Ides  E'ori-See .IfocXilltrn 

7'. Trust  C'o., 3Z2; Fredwi rk  z;. I I I ~ .  
Co.. 409. 

T.ialrility Act -- Fetlrrnl  Employer's 
Liability Act see McCrozc-cll v. R. 
R., 306; h'r.r~ircr 11. R. R., 423. 

1,iahility hrsiirance-Provision t l ~ n t  
insurer shonltl not be liable to  th i rd  
person for  injuries f rom tlefectire 
\rorlimanship a f t e r  insured lind 
cwmpleted the  work see Dccuic,l I . .  

Casltalt~l  Co.. 75 ;  plaintiff hcld en- 
titled to  prodl.iction of liability pol- 
i ry  to prore  relationship of m a a t ~ r  
:md se r rnn t  Isre Islc3?j ?;. Tl ' i~f~ ' r ,~ l ,  
33. 

I , iccnsrs-l)~rt~ of examiners t o  isslre 
certificate. np 'm prolrcr showing, to  
cosmt~tologist practicing :rt t ime reg- 
ulatory ac t  n m  passed, is  m : ~ n d i ~ -  
tory  st^ I'oolr 1..  Rotrrd of Estr111- 
itrcl~..s. I!)') : ill trscertniriing licc~nse 
t n s  on gratl~intc~tl  scale Irilsed on 
1)opnlntion for  t:rs year l~eginnii ig 
1 Jiily. 1!)10. 1!):10 cc~~ i sns  fignres 
n-cre ~ r o l w r l y  11sctl see ('lnrli c. 
(: rc,r9~r~.i1lr. 255 : fac t  t l ~  t operator 
of est:rl)lislr~nc~nt facil i tat ing betting 
on liorse r a c i ~ ~ g  lins license fo r  use 
of ticker serrice docs not ~rrwlnt le  
1)rosecntion for  nuisance SCV S. I . .  

Bro?c.~l, 301. 
Lic~iis--1,imitatio11 of nction to  ~ n f o r v e  

l i r ~ i s  fo r  public i~npro remcn t s  see 
Clrnrlottc~ 1 ' .  I ~ t i ~ ~ t r ~ r r r ~ c y l ~ .  BCi9. 

1,if'c Estatrs-E'orfcitnrc of life ~ s -  
ta te  for  n o n ~ ) i l ~ ~ n c n t  of tnstss t'oo))c2r 
7:. C'oopcr. 12-4 ; remaindermen art? 
cntitletl to 1):rrtition slrlrjrct to lifc 
cstnlc sc1e I'ritl(7!/ & C'o. I.. Sntrdcr- 
ford.  $2". 

Life I~lsnrance--See Ins~~r i rnce .  
I , i~nitntion of Actions-Statlrtc'b of 

l in~i ta t ion  bar remedy bnt do not 
affect tlir r ight see Ilcnztrr r.  Tort ,  
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106; do not apply to  sovereign un- 
less espressly mentioned see Char- 
lotte t-. Iincauw~cgh, 229; three-year 
s ta tufe  i s  applicable to sureties, 
Flippc'n 2;. Lirtdnc,ij. 30;  action to 
set aside con\-eyance of equity to 
mortgagee is  barred in three  years 
see Jlassclr~~iTl c. Olircr,  132 ; con- 
t inuing ant1 separable trespass see 
Locc 1.. Tel. Co.. 469; commence- 
ment of actioil-amendmeiits see Lcc 
c .  Hoff. 233; pa r t  payment see 
Dciizni 1' .  Y1(lrt, 106; new promise 
see Tr118t Co. c. Lumber  Go., 89. 

Listing-Of realty fo r  taxation,  suffi- 
ciency of, see Coo lm v. Cooper. 124. 

Natlison Co~inty-Election of t a x  col- 
lector see Hi l l  t-. Powder, 58. 

JI:~gnetic Poles-Allowance fo r   aria- 
tions in,  see Gmer  ?;. H a y x ,  141. 

Blnlicions Prosecution - Nature  and  
essentials see Fiilcr~rcc Corli. c. Law& 
189; probable cause see Rmtcls 1;. 

Bciructt. 127 : termination of prose- 
cution see Fi?~nl?cc  Covp. 2'. Latze, 
189: sufficiency of evidence and  
 ions suit see Razvls ti. Bennett ,  127. 

BIaiidamus-Mn?~danzus will not lie t o  
compel county board of health to  
pay award  of Indust r ia l  Commis- 
sion see Chnntpion t-. Bonrd of 
Healt11, 96;  ??aandarnua will lie to 
compel licensing of cosn~etologist 
practicing a t  t ime regulatory ac t  
was  passed see Poolc o. Botcrd of 
Esami t~c r s .  199 ; ~~~crizdrcnazis will lie 
to compel licensing of business in 
operation a t  time zoni i~g ordinance 
was  passed which prorided tha t  
nonconforming businesses then in 
existence might continnr see orilofl 
c. I) 1ir11 am,  457. 

Slanslaughter-Definitiol~ of culpable 
negligence in this prosecution fo r  
manslnngl~ter  growing out of oper- 
ation of automobile 71cld without 
er ror  see S. 1'. I.','t,ltls, 182 ; sentence 
for  invo11111tary mtinsli~ngliter is  not 
limited to two years imprisonment 
see 6. v. Ricl~ai-dsoii. 200; defined 
sc)r A. ?.. Slilitlr, 278. 

Married Women-After abandonment 
wifr's possession may he adverse to 
11usb:lnd and  he r  deed i s  color of 
title w>e Cu~~rpliell  1.. C'rrmpbc~ll. 257. 

Master and Servant-Nonsuit on issue 
of r tspondcat supcrfor for  failure of 
proof in wppor t  of allegation of 
identity of employee see Whiclrard 
r .  I,rpe, 5 3 :  sharecropper is  tenant 
and  not e m p l o ~ e e  while engaged in 
pulling strimps see Plfasait ts  ti. 

I3n1 ires. 173 : suit  to  enjoin modifi- 
cation of collective bargaining con- 
t r ac t  see Colcil t-. R. R., 66;  i~egl i -  
gcnce of fellow servant see Plens- 
an t s  c. Bamcs .  173; master  may  
not he held liable under 1-cspo)!dcat 
slrpo ror for  damages in excess of 
thobe recovered against  servant bee 
Pin nrx v. Griftill. 348 ; nctions under 
Federal  Employer's Liability Act 
see 1feCi~o~ccll  c.  R. R., 366 : Brrwer  
c R.  R.. 453 ; Compensation Act 
does not apply to  employment out  
of Sta te  see Jfullard c. B o l ~ n i ~ ~ o n ,  
227; a \ r a rd  must be docketed a s  
judgment before mai?da~nzls will lie 
to compel payment see Champiort v. 
Ronrd of Hcalth,  96. 

Rlaterinlmen-Contractor held not en- 
titled to joinder of materialman in  
o~vner 'q action alleging use of de- 
fective material  see Board of Etlu- 
c a t i o ~  v. Deitl-rck, 38. 

Alaterinlmen's Liens - See Laborers' 
and  JInterialmen's Liens. 

Mechanic's Liens-See Laborers' and 
Materialmen's Liens. 

Medical Attention-Duty of person 
causing in jury  to mitigate damages 
by procuring medical at tention see 
Parrlsla v. R. R., 292. 

RIental Incapacity-Charge on burden 
of proring insanity Itcld not preju- 
dicial when c o n ~ t r u e d  a s  a whole 
see S. c ,  l l nn~ i r~ ig .  70 : at tack  of 
deed for  m e n t a 1 incapacity of 
grantor see Dotiyho~tl/  t-. B.~/rd, 17;  
Cnr la~ ld  ti. BlEiso11. 120 ; intoxica- 
tion aq precluding ability to pre- 
meditate and  deliberate see 8. t-. 
Rill l t ?? ,  278. 

JIeritorions Defense-Seed not be 
shown in attachment of void judg- 
ment sce Mo?lroc 1.. Sicc'ic, 36" ; 
must be shown in a t tack  of judg- 
ment fo r  irregulari ty see Sinzwzs v 
ifampson, 379. 

Jlinii terial  Duties - Va~itl trnr~rs to 
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compel performance of, see Poole v. 
Board of Esaminers ,  109; Omoff v. 
I~)rcrh am. 457. 

Minors--Contract fo r  purchase of c a r  
is  not for  ncvessity and  minor may 
disaffirm see Rnrger 1.. Fina~rcc~  
C'orp.. 64:  fa ther  i s  primarily liable 
for  support  of child w e  Stor!/ v. 
S t o ~ y .  114: up011 insti tution of ac- 
tiou for divorce conrt acquires juris- 
diction to determine custody and  
requirt. maintenance of child of 
n ~ n r r i a g e  see Stor!/ v. Btor!j, 114; 
i n j w i e s  to. on liighmay see Hnsa v. 
Horittt, 218 ; Cauldcr v. Xoto r  
Anlrn. Inc.. 437; competency a s  wit-  
ncsses see h'. 1'.  Gibson, 252; minor 
coutingent remaindermen may be 
rq~re rcn te t l  h y  gnardinn czd litcnz 
ill forecalosure of t ax  lien see Rod- 
tltn~t 1.. Sotwttrtt. 320 ; t r u s t  may not 
Iw modified by consent of heneficia- 
ries i~r  c . 8 ~  to the  detriment of con- 
t ingnl t  twnrficiaries not in CBRC see 
I)trff!l 1'. Drifl!~, 5": gnardinn a d  
litcw cannot file m s w e r  on day  of 
appointment see Sirrt~~tn v. Sornpso~i, 
370 : prosecution for  carnally lrno\v- 
iug female child between ages of 12 
uutl 16 see S. r. IsTelt, 213 ; of female 
child 1mc1er I2 see S. I - .  Cribaon, 252. 

JIiscarri :~gc-rpon evitlrncc. showing 
forcible trtvpass and trespilss to  
Iwrsoll tlefenclant is  liable for  mis- 
cZ:lrri:~gr regardless of whether he  
line\\r of plaintiff's oic7f:itrtr condi- 
t i o~ l  see Jfnrtitl r.  Spcrtcer, 28. 

RIisjoi~~tl(sr--I)e1111irrer for,  see Wing- 
lor 1.. Miller. 137: Frc2do-irl; 1.. I n n .  
Co.. 4l:9. 

JIistnkc-Artion to recover money 
pnitl n~i t le r  mi s t i~ke  of fac t  see Fred-  
fric'li 1.. I n a .  Co., 400. 

J1itig:ltioll of Dnmagcs-Duty of per- 
son riiusing i n j l ~ r y  to mitigate dam- 
ages 11y ~ ) r o c . n r i ~ ~ g  medical attell- 
tion st)e Ptrrri8h 1.. I?. R., 202. 

illo~~c>.\. Rrceivtv-Ac*tim will lie to  
r ~ c . o ~ c ~ r  money pnid nnder mutnal  
niist :~ke of fac t  see F'rcdcrick c. 
rt1.9. Po. .  409. 

3Iortp;1~c~~-I'ny1nelit1t on any of the  
~lotc's secured s t a r t s  s ta tu te  run- 
~ i u g  nnrw a s  ngai~ls t  action to  fore- 
c l o s ~  see Dfntni r .  Ttrrt, 106; since 

husband i s  en'itled to  usufruct of 
lands hcld by entireties h e  i s  en- 
titled, with consent of cestui, to use 
proceeds of fire policy to pay per- 
sonal debt. and  t rus tors  cannot 
thereafter contend t h a t  insurance 
money shonld have been applied to  
d ~ b t  see Hrndc r so~r  v. S tua r t ,  37;  
agreement of r~n rchase r  a t  foreclos- 
ure  sale to hold fo r  mortgagor see 
Hr111cir v. Holt ,  274; purchaser a t  
foreclosure sale of mortgage exe- 
cuted by tenant i n  common i s  en- 
titled to  parti t ion see Pr iddv & Co. 
v. Sandcrford,  422; when will di-  
rects executor to  sell lands, a n d  
beneficiary mortgages his interest ,  
his mortgage iq equitable assign- 
ment of his sha re  of proceeds of 
sale see l i i ~ r q  ,>. Leicis, 315; agree- 
ment to delay foreclowre see Haw-  
kttm 2;. Lnlrd flu~il i ,  73;  t ransfer  of 
equity of redemption to  mortgagee 
see Jla.~.scngill 2.. Oliver. 132 : mort- 
gngee may not buy a t  own sale see 
H ~ I  ris  I . .  Hilliard,  320; when fore- 
clocnre i s  not barred proceeds of 
sale must be applied to a l l  notes 
eTen though some of them a r e  
barred see Demat r. Tart .  106. 

Jlotionu--In ar res t  of judgment see 
S. 1. Chrrpttrc~n. 157 : fo r  new t r ia l  
fo r  nen ly t l i ~ r o ~  t w d  evideuce cau- 
not be grantetl when such evidence 
is  merely corroborative see Sa?~gt ' r  
1. Gottis, 203 ; t ime fo r  making mo- 
t i m  to quasli see S. v. Gtbson, 252; 
to vtrilte irrelevant iuitl rctlnndnnt 
mdtter see P(Iv-tslc 1.. R. R.. 292; 
Hill 1'. Stnnshvrll. 339; denial of 
motion to  str ike is  appealable see 
P~rrvtsh  ?.. R. h'., 292; H ~ l l  v. Statis- 
b~irit. 330: B I  oocks t.. Muirhcad, 
466; motion to  set  aside verdict i s  
not necessary to attnck judgment 
for  irregulari ty when i t  is  apparent  
thnt  rcrd ic t  was  reachrcl by consent 
see Srntmn 1.. Snmpson. 370: appeal 
from refusal of motion for  judg- 
ment on pleadings is  premature  see 
Otwoff r Dfcrh trm, 457. 

l\Iunic~ipal Corporations-C. S., ch. 07, 
ah nmended, i ;  applicable to  mu- 
1iicipa1 elections w e  Ledlc,cll v. 
P ~ o c t o r ,  161; in q u o  warranto  to  
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try title to office of alderman, com- 
plaint which fails to allege exhaus- 
tion of machinery before board of 
canvassers is demurrable see Led- 
zccll 1;. Proctor, 161: function as  
special charter school district see 
Bridgcs 2;. Charlotte, 472 ; liability 
for injury to passenger resulting 
when driver ran into railroad em- 
bankment a t  dead-end street see 
Dillon 2'. Winston-Sale?n, 312 ; crea- 
tion of rural housing authority held 
valid see Jlallard 2'. Housing Su- 
thori t?~,  334 ; defects in sidewalks 
see Pnre v. Charlotte, 245; rights 
of adjacent property owner upon 
closing of street see Sanders 2;. 

Rn~~thfield, 166; actions to enforce 
liens for public improvements see 
Charlotte 2'. Kavanaugh, 2.59 ; zon- 
ing ordinances see Ornofl 2'. D w -  
11am. 457; levy of license tax see 
Clnrl; 2'. Greenville, 255 ; require- 
ment that claim be referred to arbi- 
trators before instituting action see 
Sandcrs v. Sn~it l~f ield,  166. 

Rlnnieipal Police Court-Amendment 
of warrant in the Superior Court 
see B. v. 7Vil~on. 36.7. 

Murder-See Homicide. 
Mutual Jlistalte-Action to recover 

money paid under mistake of fact 
see Frederick v. Ins. Co., 409. 

Kames-Idem sonans see S. 2'. Gibso~z, 
232. 

Necessaries-Automobile is not neces- 
sary and minor may disaffirm con- 
tract for purchase of automobile 
see Barqcr w .  Finance Corp., 64. 

Secessary Purpose--Teachers' Retire- 
ment Act is for purpose necessary 
to efficient operation of schools see 
Bridges v. Charlotte, 472. 

Negligence-In operation of motor ve- 
hicles see Automobiles ; of city in 
condition and maintenance of side- 
walk see Pacc v. Churlotte, 245; 
action for negligent injury under 
the Federal Employer's Liability 
Act see SZcCrowell v. R. R.. 366: 
Brewer c. R. R., 453; actions for 
negligence in railroad crossing acci- 
dents see McCrimmon 1;. Poxell. 
16:  Hcndcrson 1,. Pozr~ll.  239: Pnr- 
rislc c. R. R , 202 ; Jc fft.ic,.u 1'. Pozc- 

ell, 415 ; imputed negligence, negli- 
gence of driver imputed to guest 
and passenger see Dlllon w. Win- 
sto)t-Salem, 512 ; determination of 
whether tort is joint tort see Board 
of Education v. Deitrick, 38; mas- 
ter's liability for injury to servant 
see Pleasalzta v. Barnes, 173; defini- 
tion of culpable negligence in this 
prosecution for manslaughter grow- 
ing out of operation of automobile 
held without error see S, v. Fielda, 
182: duty of person causing injury 
to mitigate damages by procuring 
medical attention see Parrish w .  
R. R., 202: definition of negligence 
see Threatt v. Express Agency, 211 ; 
snit to recover for injuries when 
invitee fell over churn in passage- 
way see Porter 2;. Siven, 220; inter- 
vening negligence see Henderson v. 
Po~cell,  239; questions of law and 
of fact see McCrowell v. R. R., 366; 
nonsuit for contribu'tory negligence 
see L41cCrowell v. R. R., 366. 

Negligence Per Se-Violation of safe- 
ty statutes is ordinarily negligence 
per 8e see Tarrant v. Bottling Co., 
390 ; Dillon v. Winston-Salem, 512. 

Sewly Discovered Evidence-Motion 
for new trial for newly discovered 
evidence cannot be granted when 
such evidence is merely corrobora- 
tive see Ranger v. Battis, 203. 

Sew Promise-As affecting bar of 
statute of limitation see Trust Co. 
1.. Luntbcr Co., 89. 

Sew Trial-For newly discovered evi- 
dence cannot be granted when such 
evidence is merely corroborative see 
Satiger. 1.. Gattis, 203; Supreme 
Court in its discretion may grant a 
partial new trial see Pinnix v. Brif- 
fill. 348. 

Sonsuit-For variance between alle- 
gation and proof see Whichard v. 
Lipc. 53:  defendant waives motion 
to nonsuit by failure to renew mo- 
tion at  close of all evidence see 
R. v. C'hnplnan, 157: office and effect 
of motion to nonsuit see S. v. Smith, 
400; consideration of evidence on 
motion to nonsnit see Tarrant w. 
Rnttlinrr Po.. 390: dcffricn v .  Pozcell. 
415; whcre new trial is granted for 
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atlml4+1n for  incompetent e ~ ~ i d e n c e  
snfic.ienc.y of evidence to  overrule 
lionsnit netvl not be considered see 
('trrtldcr v. Motor Sales, Inc. ,  437; 
~ l o n i ~ i i t  on ground of contributory 
nc~glig'ncc see J l c C r o ~ r t l l  v. R. R., 
366 ; snfficic~~~cy of evidence and  11011- 
\nit in actions fo r  negligent opera- 
tion of motor vehicles see Automo- 
blleh: sufficiency of evidence a n d  
non\nit  in action for  malicious pros- 
ecution see Razvls v. B c m r t t ,  127; 
in prohecution fo r  conspiracy to  
1)rirn truck on highway see S. v. 
K\'ni tth, 400 ; in prosecutions fo r  
homicide w e  N. v. Smith ,  378; i n  
prowcntion for  carnally linowing 
ft1m;ile child under 12 see S. v. Gtb- 
sow, 252. 

Sort11 Carolina Workmen's C'ompensa- 
tion Act-See Champrotz v. Board  
of Hcnlth,  96;  Mallard v. Bohan)lot~,  
In  c., 227. 

Notes-See Bills mid Notes. 
N~ii~ances-Maintenance of establisli- 

ment  facil i tat ing betting on horse 
races i s  public nuismice see S .  v. 
Brown, 301. 

Opinion Evidence - Competency of 
witness a s  expert  see S. v. Smitlt. 
275. 

Pnrcwt and  Child-Father is  prima- 
rily liable fo r  support  of child see 
Story 2,. Story,  114. 

Par l iamentary  Law - Majority of 
members of election body forms 
quorum and  majority of quorum 
has  power to  ac t  see lllill v. Ponder,  
58. 

P ; ~ r o l  Evidence-Aidmiucihility of par01 
evidence to  a id  ambiguous clescrip- 
tion see Tlcos~tpso)~ c. I-ntbcrgtr. 
178; merger of prior negotiations 
in subsequent writ ten contract  see 
l l ~ t l l t n ~ r s  1.. VcLca~r ,  228. 

Pnrol Trust-Burden of proving pnrol 
t rn s t  see Hcnlr 11 v. Holt. 274. 

Paternity-Paternity of prosec~i t r i s '  
child iq not in issue in prowcution 
fo r  carnally knowing female child 
Iwtween ages of 12 and  16 see 6. v. 
1 5 1 ~  11. 213. 

Par t ia l  S e w  Trial-Supreme ( ' o ~ ~ r t  in 
i t s  discretion may g ran t  partial  new 
trial  see P t t r r r t ~  2% G'rrfli)~. 34% 

Parties-Demurrer for  misjoindcr of 

1)arties :rnd muses  sec l~irr!/l( 'r r : .  
-1fillcr. 137; I~'r~c~tIoric~1~ 1'. Irrs. C'o., 
400 ; i l c r n ~ ~ r r t ~ r  fo r  1v;111t of c;rpac.ity 
of plaintiff to sue see 1~'rc~rlr.ricli r.. 
II~s. C'o., 409 : parties who m ; ~ y  be 
joincxtl ;IS joiut tort-fc;i:ors see 
Uoc~rd of Etlrrccctiott 1.. I)c,itricl', 38;  
1):trty having interc~st  ill prolwr ;I(.- 

connting of t rns t  cstntc mng insist 
t h a t  r s tn te  be settled by tlnly 31)- 
pointml trnstee see C'hc-slrirc r.. Fi r s t  
Prcsbytwian C!i urcli, 205 : purchas t~r  
at sale i s  necessary par ty  i n  a t tack  
of decree of sale for  partition see 
Si?nms c. Rnmpaon. 379 : parties 1)rt1- 
clnded by judgment see Rodnzctn v. 
Sor~ltarr .  320 ; Pi71 rr i z  ?;. Grin?? ,  348 ; 
S1tc~t.s I'. I)illo,*t, $26; who may ap- 
peal f rom order of Utilities Cnm- 
mission see Clilitics Corn. v. 
ston, 359; when par ty  dies pending 
appeal h is  personal representative 
will be substi tuted a s  a par ty  see 
Pctcrson c. McLanzb, 535. 

Parti t ion - Tenants  i n  common in  
lands subject t,3 life estate a r e  en- 
titled to parti t ion see Pr iddy d Co. 
v. Saudcrfot-d, ,122; decree granting 
relief in cscess of t h a t  demanded in 
petition is  irregular a s  to  respond- 
en t s  who failed to  file answer see 
S i~nn i s  1.. Sa~rrpsott, 379. 

Partnerships-Action by receiver of 
partnership for  wrongful foreclos- 
u re  of chattel  mortgage executed 11y 
par tner  see Hal-ris 2;. Hilliard,  329. 

Par ty  Walls-Right to  use par ty  wall 
hcld to  pass to  purchaser of build- 
ing by implication although deed 
(lid not inclndt, land upon which 
wall  is  s i tua te  :see Ferrc l l  v. ?'~.zlst 
Co., 433. 

Passengers-Pcrscns liable to antomo- 
bile passenger fo r  in jury  see IT('t1- 

d c m m  v. P o ~ t l l ,  239; Jr f f r ics  v. 
Powcll, 415; l l i l lon ?I. lr i?ratow 
~S'alent, 512; may not recover fo r  in- 
juries sustained while attempting 
to  board moving vehicle see Carter 
v. Bailey, 278. 

Patent  Ambigiity--See Thompsort v. 
Z-s)rbt.rgc'r, 178. 

Pauper  Appeals-See S. v. Mitcltcll, 
460. 

P. axmg  : Assessmei~ts-Limitation of 

action to enforce liens fo r  paving 
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assessments see Charlotte v. Kava- 
?la ugh, 259. 

Payment-By one party primarily lia- 
ble extinguishes note see Bunker v. 
Llc~ccu!/n, 1. 

Pedestrian-Injuries to, on highway 
see Bass v. Ilocutt, 218; Caztldcr I;. 
Motor Sales, Inc., 437. 

Penal Statutes-Rule.: of construction 
of, see S. ?;. Brozc~r, 301. 

Per Caplta-Distribution among col- 
lateral heiis see Ips rc Estate of 
Poi~ldcxfcr, 246. 

Per Stirpeh-Distribution among col- 
lateral heirs see I n  re Estate of 
Poindexter, 246. 

Petition to Rehear-See Mallard 2;. 

Bohuni~on, I ~ r r . ,  227; TVfllialns v. 
YcLc C J H ,  228. 

Pleatlingb-In ejectment need not al- 
lege defendant's source of title or 
attack any deed in defendant's 
chain of title see Ozcnbey v. Park- 
II.III/ IJropc rtrcs. 27 : in action for 
alimony without divorce see Pol- 
Iar-(.? 2'. Pollard, 46;  complaint alleg- 
ing felonious slaying states cause 
for wrongful death and demurrer 
on ground that complaint failed to 
allege negligence is properly orer- 
ruled see JIcLcan 1;. Ramsey, 37;  
\\hen allegations are  denied admis- 
sion of complaint in evidence is 
error see Smith 1;. Bottlr)~g CO., 
"2; where answer is not filed re- 
lief is limited to that demanded in 
and supported by petition or com- 
plaint see Sintnzs v. Snmpson. 379; 
refusal of motion for judgment on 
pleadings is premature see Ornoff 
c. Durham, 457 ; contention that 
plaintiff was maintaining action in 
bad faith cannot be set up as  coun- 
terclaim in the action see Pinalzce 
Corp. c. Lat~e,  189; complaint must 
allege each essential fact see Led- 
well v. Proctor, 161; demurrer for 
misjoinder of parties and causes 
see I17inglcr c. .llrller. 137 ; Fred- 
erick v. Ins. Co.. 400; demurrer 
must point out defects complained 
of see Lcdwell v. Proctor, 161 ; 
office and effect of demurrer see 
Hrrrc.l;~r?s c. L a n d  Rnnl;. 73:  Poole 
1.. Boa, d of Exnmint IS.  199: Mal- 

lard v. Housing Authority, 334; 
Ornoff I;. Durham, 457 ; amendment 
of pleadings see Hill v. Stansbury, 
330 ; variance see Whichard 2;. Lipc, 
53 ; motions to strike see Parrish 
v. X. R., 293; Hill v. Stansbury, 
339 ; Broocks z?. Muirhead, 466. 

Pleas in Bar-To compulsory r?fer- 
ence see Piname Corp. v. Lane, 189 ; 
Cheshirc v. Fwst Presbyterian 
Church, 205. 

Police Court-Amendment of warrant 
in the Superior Court see S. u. TVil- 
son, 36;. 

Police Power-Suppression of betting 
on horse racing comes within State 
police power see S. v. Brown, 301. 

Prejudicial and Harmless Error-See 
Harmless and Prejudicial Error. 

Premature Appeals-See Cole v. Trust 
Co., 249; Parrish 2;. R. R., 292; Hill 
2.. Stansbur~/,  339; Ort~off c. Dur- 
hanz, 457. 

Premiums-Forfeiture of policy for 
nonpayment see Felts v .  Ins. Co., 
148. 

Presumptions-That public officer dis- 
charged duties in accordance with 
law see Cody v. England, 40; that 
in early surveys surface measure 
was used see Cody v. England, 40; 
from recent possession of stolen 
property see S. v. YcFalls, 22;  pre- 
sumption is in favor of correctness 
of judgment of lower court, and 
therefore when Supreme Court is 
evenly divided in opinion judgment 
of lower court will be affirmed see 
Adams v. Murphrey, 165; Smith a. 
Bottling Co., 202; Elmore v. Gen- 
eral Atnusements, 535; Smith v. 
Furniture Co., 536; Peterson v. Mc- 
Lamb, 338 ; Lumber Co. v.  Beptpeld, 
539 ; Whitehead v. Charlotte, 539 ; 
Sltiter c. Swift $ Co., 341. 

Principal and Agent-Nonsuit on is- 
sue of rcsportdeat superior for fail- 
urp of proof in support of allegation 
of identity of employee see Tl'hich- 
c c t d  u. Lipc, 53 ; ordinarily lessee is 
not agent of lessor in making im- 
prorements see Brozcn v, Ward, 
344 ;  declarations of agent which 
are  not part of res gesta: held in- 
coinpetrnt to prow :~g?ncy  st^ ('(1111- 
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d r r  I.. Motor Sales, 437; rea l  es ta te  
agents aee Brokers ; commission 
agents see Brokers. 

Principal and  Surety-Person ostensi- 
bly joint promissor may show t h a t  
he  i s  in fac t  a surety see Flippen 
v. Lindse!~, 30;  three-year s t a tu t e  
applies to sure ty  on note whether 
under seal  o r  not see Flippew v. 
Ltndsey, 30;  liability of sure ty  on 
consignee's bond see C'hozen Con- 
fec t io~ts ,  Inc., 2.'. Johnson, 224. 

Probable Cause-Evidence held insuffi- 
cient t o  show probable cause a s  
mat ter  of law a u d  nonsuit for  ma- 
licious prosecution should have been 
allowed see Razcls v. Bennett ,  127. 

Probation - Violation of conditions 
upon which execution of sentence 
i s  suspended see S. v. Cagle, 131 ; 
S. v. Rogers, 462; S. v. Pelleg, 487. 

Process-Judgment in personam ren- 
dered without service or appear- 
ance is  void see .Wonroe v .  Nfven, 
362; amendment of process see Lee 
v. Hoff,  233; in service by publica- 
tion process must  correctly name 
or describe defendants see Comrs. 
of Washington v. Gaines, 324; serv- 
ice on nonresident sheriff may not 
be had by service on Commissioner 
of Revenue when c a r  was  being 
driven by person engaged by deputy 
see Blake  v. Allen, 445 ; abuse of 
process see Finance Corp. v. Lane,  
189. 

Processioning Proceeding-See Bound- 
aries. 

Property - Contractual restrictions 
upon use see Shects t. Dillon, 426. 

Publication-Must correctly describe 
parties defendant in order  to  bring 
them in to  court  see Comrs. of 
Washington v. Gaiues, 324. 

Public Improvements-Limitation of 
action to enforce lieus for, ree 
Ch at-lotte c. Kactrnangh, 259. 

Public Xuisances - h I a i ~ ~ t e n a n c e  of 
est:~blishment to facil i tate betting 
on horse races i s  a p11l)lic nnisance 
see S. c. H r o ~ ~ . n .  301. 

Public Officers-Presumption of dis- 
charge of duties in accordance wi th  
law see Cody z'. England, 40;  gcn- 
era1 election of, see Elections:  ac- 

tions to t r y  ti:le to public office see 
Quo Warranto  ; effect of public offi- 
cer accepting second office see Hi l l  
c. Ponder,  58. 

Public Policy-Agreement by henefi- 
ciaries to pa:: eseculor fo r  legal 
services in addit ion to  commissions 
i s  void a s  against  public policy see 
Liglrtner v. L:oone. TP ; covenants 
r e ~ t r i c t i ~ ~ g  use of property to  resi- 
dential  1,urpo:jes a r e  not against  
public policy :see Shc t t s  c.  Dillon, 
4". 

Public Purpose--Tax to raise funds  
for Sta te  Eniployees' Retiremeut 
Fund is for  public purpose see 
Zjridgcu t. Cl~ur lo t t r ,  472. 

Public Schools-See Schools. 
Punitive Damages - See Pnr r i s  v. 

Fischer c6 Co., 110. 
Quashal-Time f o r  rnaki l~g motion to 

qnash see S. c. Gibson, 252. 
Questions of Law and  of Fact-De- 

termination of legal effect of writ-  
ten instrument i s  qnestion of law 
for  rour t  and  not question of fac t  
for  jury see Lightner  v. Boone, 78; 
in negligent in jury  actions see Xc- 
Cro~c'cll z-. R. .R., 366; where fac ts  
a r e  admitted or established question 
of probable cause is  one of law fo r  
the court  see Ri11*.2~ c. Rtnnct t ,  127; 
sufticienc.y of evidence i s  fo r  court, 
weight and  c rd ib i l i t y  is  fo r  jury, 
see S. z.. Smitll, 400; wha t  i s  t rue  
boundary is  fo r  c o u r t ;  i t s  location 
i s  for  jury,  see G r e w  v. Hayes,  141. 

Quo Warranto--May not be mai11- 
tnined unti l  n~ach ine ry  fo r  ascer- 
tainment of r fwdts  of election has  
I)een c~s l~ans t ed  see I,cd~c'ell r.  Pro/,-  
tor, 161. 

Itailroatls-E~idence hr ld  insnfficient 
to  show willf i~llncss or mnlicious- 
ness on pa r t  of Ibargaining agency 
in failing to ac8t on employees' pro- 
tcxst to supplemental agreement dc- 
limiting seniority rights see Cole!/ 
2'. 11'. R.. G G :  1)arties who mag ap- 
pcal from ort1ei.s of Utilities Com- 
missiol~ pr:rntin< p ~ r m i s s i o n  to  dis- 
conriniw ccrt:iin in t ras ta te  trnins 
sccL I f i l i t i c l s  ('orir. v. I i instu)?,  359: 
right o f  o\rllt'r of prolwrty ab l~ t t i ng  
s t r re t  to rc3covt'r c~orn~e~ l sa t ion  for 
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closing of street a t  railroad grade 
crossing see Sanders c. Smithfield, 
166 ; actions under Federal Employ- 
er's Liability Act see McCrowell 9. 
R. R., 36G; Brewer v. R. R., 453; 
speed restrictions see Jeffries v. 
pozccll, 415; maintenance and con- 
dition of crossings see Parrish v. 
R. R., 292; accidents a t  crossings 
see VrCrimmon v. Powell, 218; Hen- 
derson v. Powell, 239 ; Parrish v. 
R. R., 292; Jeffries v. Powell, 415; 
accidents a t  dead-end street see 
Dillon v. Winston-Salem, 512. 

Rape-Prosecutions for assaults with 
intent to commit rape held properly 
consolidated for trial see S. v. Chap- 
man, 157; prosecution for carnally 
knowing female child between 12 
and 16 see 8. v .  Isley, 213; prosecu- 
tion for carnally knowing female 
child under 12 see S. v. Gibson, 252. 

Real Estate Brokers-Bction for com- 
missions see Johnson v. Ins. CO., 
441. 

Receivers-In proper instances, may 
maintain action without alleging in- 
solvency see Harris v. Billiard, 329 ; 
court may make supplemental or- 
der directing receiver to take over 
certain other property of insolvent 
spe Finance Corp. v. Lane. 189. 

ReceivershipWill  support action for 
malicious prosecution see Finance 
Corp. v. Lane, 189. 

Recent Possession-Presumption upon 
recent possession of stolen property 
see G. v. McFalls, 22. 

Recltless Driving-Charge of reckless 
driving. clrunlren driving and as- 
sault with antomobile may be joined 
as  separate counts see S. 2;. Fields, 
18.'. 

Rccorcl-Record imports verity and 
i \  cont lnr iw see Smith v. Bottling 
Po.. 2 0 2 :  r f ~ l l t i e s  Com. v. Kmston, 
3.70: dismissal for failnre to file 
ease on nppeal within time allov-ed 
i r ~  S. 1 .  Rluc. 36: S. v. Sltalc, 130; 
S. 1.. Bald~urn, 471. 

Redundant and Irrelevant Matter- 
Motions to strike see Parrish v .  
R R.. 292; denial of motion is ng- 
pealnble see Parrish v. R. R., 202. 

Reference-Of claim against estate 
under C. S., 99, see I n  re Estate of 
Reynolds, 449; pleas in bar see 
Finance Corp. w. Lane, 189 ; Cheshire 
v. First Presbyterian Church, 205; 
right to trial by jury upon excep- 
tions see Brown v. Clement Go., 47;  
questions of law and of fact see 
Llghtner v. Boone, 78;  taxing of 
cost see Cody v. England, 40. 

Registration-Deed of gift must be 
registered in two years see Cutta v. 
McGhee, 465. 

Rehearing-Petition to rehear see 
Mallard v. Bohannon, Inc., 227 ; 
Willianzs v. McLean, 228. 

Religious Organizations - Exemption 
of property from taxation see Spar- 
row v. Beaufort Countu, 222. 

Remainders, Vested and Contingent- 
See Priddlj & Co, v.  Sanderford, 
422. 

Remaindermen-Are entitled to par- 
tition subject to life estate see 
Priddy & Co. v. Sanderford, 422. 

Request for Instructions-See Bass v. 
Rocutt, 218. 

Res Gestre-Declarations of defendant 
held not part of res gestct. and testi- 
mony thereof was properly exclud- 
ed see S. v. Chapman, 157 ; declara- 
tions of agent which are  not part 
of the re8 geetce are incompetent 
against principal see Caulder v .  
Motor Sales, Inc., 437. 

Res Judicata-See Hildebrand v. Tel. 
Co., 10:  Cox u. Cox, 19;  Sanders v. 
Smithfield, 166; Cole w. Trust Co., 
249 ; Hospital v. Ouilford Countll, 
308 ; Pinnix v. Grifln, 348. 

Respondeat Superior - Nonsuit for 
failure of proof that employee al- 
leged was driving truck see Which- 
nrd v. Lipe, 53: judgment against 
servnnt does not conclude master. 
but is conclusive on plaintiff as  to 
all claims of damage in excess of 
amonnt awarded ngninst servant 
see Pinnix v. Griffin, 318. 

Resulting Trust-Burden of proving 
par01 trnst see Henle!~ 2;. Holt, 274. 

Retirement Act-State Teachers', see 
Bridges v. Charlotte, 472. 

Retroactive Statutes-See Hospital o. 
Curlford County, 308. 



686 WORD BED PHRASE INDEX. 

Revocation of Trust-See Xac3f illan 
v. Trust  Co., 352. 

Rural  Housing Authority-See Mal- 
lard  v. Housing A u t h o r i t ~ ,  334. 

Sales-ntle and possession of goods 
in  sales upon consignment see 
Chozen Confections, Inc., v. John-  
son, 224; damages for  removal i n  
plaintiff's absence of machine on 
which defendant had p u r c h a s e 
money lien see P a w i s  v. Fiscller d 
Co., 110; selling agent may not pur- 
chase principal's goods see Cotton 
Mills v. Mfg. Co., 500. 

Schools-Constitution prescribes min- 
imum public schools and confers 
authority on Legislature to provide 
schools in  excess thereof;  cities a r e  
administrative units of Sta te  and 
a r e  not subject to Art. VII ,  sec. 7, 
in levying taxes for schools; t ax  to 
provide funds  required hy law to be 
paid to Retirement Fund on salaries 
of teachers paid or  supplemented by 
local funds is for  expense necessary 
to  efficient operation of schools, see 
Bridges a. Charlotte, 472. 

Seals-Three-year s ta tu te  applies to 
sure ty  on note whether under seal 
or  not see Flippen v. Li~tdsey, 30. 

Self-Defense-Upon plea of self-de- 
fense, evidence of general reputa- 
tion of deceased for riolence is  
competent, but not evidence of spe- 
ciflc acts of violence see S.  a. Lc- 
F'cvere, 184: defendant held en- 
titled to have question of self-de- 
fense presented to the jury upcn the 
evidence see S. v. Miller, 356. 

Selling Agent-Rights of parties when 
selling agent commingles principal's 
goods with his own see Cottoiz 3fiZls 
v. Jffg. Co., 500. 

Seniority-Evidence held insufficient 
to show willfullness or malicious- 
ness on pa r t  of bargaining agency 
in failing to act  on employees' pro- 
test  to supplemental agreement de- 
limiting seniority rights see Coleg 
u. R. R., 66. 

Sentence-Court may not change sen- 
tence to  impose heavier penalty, 
even during term, because of de- 
fendant's exercise of right of ap- 
peal see S. v. Pattorr, 117: sentence 

for  involuntary manslaughter i s  not 
limited to tw3  years imprisonmelit 
see S. a. Riehardsolz, 209; suspend- 
ed sentence see S. u. Pfllcu, 487; 
S. v. Cagle, 131;  S. 2;. Rogers, 462. 

Serrice-Judgm~?nt i n  persortam ren- 
dered without service or  appearance 
is roid see Uoltroc 1.. Xiz-ell, 362; 
service on nc~nresident automobile 
owners by service on Commissioner 
of Revenue w e  Blake 1.  dllcil. 445. 

Serrice of Case on Appeal-Diimisinl 
of appeal for  failure to make out 
and serre  statement of  case on ap- 
peal see S c. Blue, 36 :  S. v. 8hnzc, 
130; S .  v. BaEtltr.rw, 471; where civil 
action iu heard out of county ant1 
term by consent. time for service of 
caqe on appeal must be computcil 
from date  judgment if docketed in  
the county ra ther  than date  jntlg- 
nient i s  annonnced a t  chambers see 
LigRt~wl- v. Bronc, 75. 

Set off-Set-off and comiterclaim see 
F'inaizce Corp. v. Lane. 189. 

Sham and I r r ~ l e v x n t  - 3lotions to  
strike answer 1s being, see Broorks 
1' Mu~rhcctd. 466. 

Sharecropper-111 pnlling stumps from 
field ac ts  in cnpacity of tenant mltl 
not employee see Plcasclnta I.. 
Rutvzcs, 173; liability of landlord 
for injuriei: iqflicted nh i l c  doing 
the work, t b id .  

Sheriffs-May nc~t amend process ex- 
tcpt  by leave of court see Lcc 7.. 

H o g ,  233 : serrice on nonre.;ident 
sheriff may nut be h:id by s r r l i ce  
on Commissioner of Rcrnilie n hf.11 
ca r  mas being driven by p ~ r u o ~ i  CII- 
gagecl b r  deputy see Blnfic 1 .  I l l (  t r .  

445; nature  of office of d e p ~ t y  sher- 
iff see Blake 7'. dlleri. 445. 

Side\rallrs-T,ial~ility of c.ity for  in- 
jury to pedestrianc sec PCI(C ?. 

Charlotte, 243. 
State-Indiridual may not acquire 

title by adverse use nu against high- 
way right of way see n o d q c  1. High- 
w a y  Conl., 4 ; application of Coni- 
pcnsation Act for injuries received 
outside the Sta te  w e  Jflinllord 1.. 
Roha?l i~o)~,  I)tc , 227 : conflict of 
laws see Mnclrrlln~r 1.. I ' r~rc t  Po., 
351'. 
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State Teachers' and Employees' Re- 
tirement Act-See Bridges v. Char- 
lotte, 472. 

Statement of Case on Appeal-Dis- 
missal of appeal for failure to make 
out aiicl serve statement of case on 
appeal see S .  c. Blztc, 36;  S. v. 
Gh tr lr ' ,  130 ; S. c. Baldwiiz, 471 ; upon 
hearing to settle case, court may 
not dismiss appeal see Ligh t t~er  v. 
Boone, 78 : where civil action is 
heard out of county and term by 
consent, time for service of case on 
appeal must be computed from date 
judgment is docketed in the county 
rather than date judgment is an- 
nounced a t  chambers see Lightfler 
v.  Boone, 78. 

Statutes-Wisdom and propriety of 
statutes rests in discretion of Legis- 
lature see Hill v .  Ponder, 58;  Cooper 
v. Cooper, 124; courts must apply 
lam as  written see Cooper v .  Cooper, 
124; I n  re Estatc o f  Poindexter,  
246 ; Hospital z'. Gttilford County,  
308: will not be declared unconsti- 
tutional unless clearly so see Bridges 
1;. Charlotte, 472 ; curative acts can- 
not revive void instruments see 
Cutts v .  _IfcGhee, 465; General As- 
sembly may not disturb rights of 
parties under final judgment see 
Hospital 2,. Guilford County, 308 ; 
criminal statutes must be strictly 
construed see S.  v. U ~ O I G ? ~ ,  301; 
repeal by enactment see S ,  v .  Pat- 
ton, 117 ; Charlotte v .  Kavanaugh, 
239 ; repeal by implication see Char- 
lotte v .  Iinvanazcgh, 259. 

Statutes of 1,imitation-See Limita- 
tion of Actions. 

Stoclrholtlrrs-Right of stockholders 
of bank to compnlsory audit see 
Cole ,u. Trus t  Co., 249. 

Stoclis-S~~bscription agreempnts for, 
see BiliTdi?ry Corp. v. Rodgers, 204. 

Stole11 Property - Presumption upon 
rcccnt posswsion of stolen property 
see S. 2.. JfcFalls, 22. 

Strec3ts-liights of abutting property 
owners to use of street and right 
to compensation for closing of one 
end of street see Snlitlers v. Sinith- 
field, 166; liability for injury to 
passenger resulting whcn driver ran 

into railroad embankment a t  dead- 
end street see Dillon v. Wineton- 
Salem,  312; limitation of actions to 
enforce liens for street assessments 
see Charlotte v. Kacanaugh, 259. 

Subrogation-Parties primarily liable 
paying note cannot be subrogated 
to rights of payee against other 
parties primarily liable see Bunlcer 
v .  Llezoelll~n, 1 ;  nature and essen- 
tials of subrogation see Frederick 
v. Ine. Co., 409. 

Subscriptions-In order to enforce 
subscription agreement for purchase 
of stock, plaintiff must show that  
stated number of shares had been 
sold see Building Corp. v. Rodgere, 
204. 

Sudden Peril-Evidence of excessive 
speed held to take case to jury not- 
withstanding evidence that  driver 
was confronted with sudden peril 
see Stewart  v. Stewart ,  147. 

Summons-Amendment of, see Lee v. 
H o f f ,  233 ; judgment i n  pereonam 
rendered without service or appear- 
ance is void see Monroe v. Niven, 
362; service on nonresident auto- 
mobile owners by service on Com- 
missioner of Revenue see B l a l ~ e  v .  
Allen, 445. 

Superior Courts-Parties may not de- 
prive court of jurisdiction to enter 
or modify order for maintenance of 
child in parents' action for divorce 
see Stor?/ v. Story ,  114; Superior 
Court and not clerk must appoint 
trustee successor to deceased trustee 
of active trust see Cheshire v .  First 
Prcsb]jtcrian Church, 205. 

Supreme Court - W h e r e  Supreme 
Court is evenly divided in opinion 
judgment of lower court will be af- 
firmed see Adam8 v. Murphrey, 16j  ; 
Smi th  v .  Bottling Co., 202; Elmore 
v. Gciieral -4muacment8, 835; Smi th  
v. Furniture Co., 536; Peterson v .  
McLamb, >38; Lumber Co. v. Ben- 
field, 830 ; Tl'hitehcad v. Charlotte, 
539: S u i t o  7.. Szcif t  & Co., 541. 

Surety-Person ostensibly joint prom- 
isor may show that he is in fact a 
surety see Flippen v .  Lindsey, 30 ;  
three-year statute applies to surety 
on note whether under seal or not 
see Fltppen v. Lilidscy, 30. 
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Surface Measure-See Cody U. Eng- 
land, 40. 

Suspended Judgment  and  Executions 
--See S. v. Cagle, 131; S. v. Rogers, 
462; S. I:. Pelleu, 487. 

Taxation-Forfeiture of life es ta te  
for nonpnyment of taxes  see Cooper 
c. Coolwr, 124; limitation of action 
to enforce l iens for  public improre- 
ments see ('harlotte v. Kavanaugl~,  
251) ; uniform rule and  discrimina- 
tion scw Hospital  v. Guilford Countv, 
30s ; !fritst Co. v. Maxwell, 528; 
nc.yvssity fo r  vote see Bridges a. 
Clinrlottc. 45%; pnblic purpose see 
Hridgczs v. Charlotte, 472; inherit-  
:illce t ax  mag not be levied on pro- 
u w l s  of insurance issued to  benefi- 
viary under which she retains a l l  
r ights ant1 liabilities see Trus t  Co. 
1.. Jfa.rrcrl1. 528 : esemption of prop- 
r r t y  f rom t n x a t i o ~ ~  see 3fallard z'. 

Noztsiug .Irrtliorit!/, 331 ; Sparrow v. 
Braufor t  C o u ~ t y ,  222 : Hospital  v. 
Griilfortl Co~r?~t!/. 308; t ax  list need 
not have fuM description of prop- 
e r ty  sec Coopcr 1.. Cooper, 124; 
1030 census i s  properly w e d  in com- 
1111ting lirense taxes  for  t ax  year  
l w g i ~ ~ n i n g  1 July ,  1940, see Clarli U. 
Grc,c'~r~,ill(~, 255 : foreclosure of t a x  
liens see Rodntun v. Xorman, 320; 
~ ' O I I I I . ~ .  of TFc~shiwgto?~ v. Gaines, 
326: Mo~iror. v. S i ccn ,  36'2. 

T a s  C'ollwtor-Election of Madison 
Vo~ul ty  tax  collector see Hi l l  c. Pon- 
/1l7l.. 58, 

TencShc~rs' R e t i r e m e n t Act - See 
Rritlqvs r .  Chc~rlottc, 472. 

Tclt.pllone ant1 Telegraph Companies- 
Rights of w:\y see Hildebraifd a. 
Tt'l. Co.. 10 : I,o~(' V. Tc!. CIJ., 46s. 

Tn~ai~t-Sharecarop~,er ac ts  in capac 
i ty of tenant and  not cinployee in 
pnlling stumps f rom fielcl see Plcas- 
n n t ~  1.. Rarncs,  173 : liability of 
landlord fo r  injuries inflicted while 
doing work sce P l casn?~  t n  v. Barlics, 
173 : materialman nntler contract  
with lessee cannot enforce lien 
against  lessor see Broicn G. Ward,  
344. 

Tenants  in Common-Partition see 
Rizumn I ? .  Panlpson. 379: Priddy rG 
Po. 1'. Sandcrford,  422. 

Tender-Allegations held sufficient to 
allege legal tender see Hawkins  v. 
Lnnd Bank, 73 

Torts-Joint tor ts  see Board of Edu-  
catioli v. Deitrick, 38;  see, also, con- 
curring negligence ; particular tor ts  
see particular titles of torts. 

Trade-Marks and Trnde Names-Un- 
f a i r  competition in u w  of competi- 
tor's, s ~ e  E o t ~  crrt Go. v. Ra!], 269. 

Trespass-In act ion to  recover fo r  
cutt ing of timl)er. when plaintiff's 
title i s  denied, plaintiff i s  enti t led 
to recuver cost upon verdict of jury 
in his favor,  ro twi ths tanding t h a t  
upon hearing cause i s  made t o  de- 
pend upon location of boundary see 
Cod11 1%. England, 40 ; maintenance 
of transmiasin11 lines on plaintiff's 
lands constitutes continuing tres- 
pass w e  Love t. Tel. Co., 469; limi- 
t:ition of action therefor see tbid; 
trt-pass to the  person see Martin tl. 
Sl~c  net I., 28. 

Trial-linrden of proving parol t ru s t  
setJ Henlcil 1.. 1Zolt. 274; office and  
c,ffect of motion to  nonsuit see S. c. 
Snl it11 . 400 ; consideration of evi- 
dence on motion to  nonsuit  see Tar-  
r c t ~  t I > .  Bottlin 7 Co.. 390 ; Jeff r i r  s 
1. .  Powell, 41.7 : sufficiency of evi- 
tl(wc. to overrnle nonsuit see 
11'11irhn1.d r.  I,ipc, 33:  charge on 
hnrtlrn of proof see Askew c.  Coach 
Co., 463 : expression of opinion by 
court  on evidence s r e  S. v. Rmith, 
400: requests f o r  instructions see 
ntris  v. Hocutt ,  218 ; form and  sufli- 
ritwry of i s s w s  see Carland v. Alli- 
.son. 120: motions for  new t r ia l  fo r  
i i t~wly tliscovcred rridence see 
S'n~igcr 1.. Orrttls, 203 : findings of 
fact  by ronr t  hy agreement see 
Trrrst Co. 1.  Lic l~be r  Co , 89. 

Trusts-Clerk may not appoint quc- 
cwsor  to drceasctl trustee of active 
t ru s t  see Cllcsh r c  v. E'imt Prcsb!/- 
t c r ~ a n  Church, 205 ; revocation of 
t rus ts  see Uac l I~ l lnn  2) .  Trrtat Po., 
3.52 : modification of t r ~ i i t s  s r e  Duff!/ 
I . .  Duffv. 521 ; right to  compel ac- 
counting see C h t ~ s l ~ i r r  v. F i rs t  Pres- 
hiltcrrnn Church, 205: n'hen pur- 
( Iri~iing agent i twlf  h n j  $ principal'f 
good< and r c s e l l ~  them a t  profit, i t  



WORD AND PHRASE INDEX. 689 

becomes trustee ex maleficio see 
Cotton Mills v. Mfg. Co., 500; bur- 
den of proving par01 trust see Hen- 
ley r.  Holt, 274. 

Vnfair Competition-Sdvertising that 
products are  identical is unfair com- 
petition when statement is not true 
see Extract Co. v. Ray, 269. 

Unions-Evidence held insufficient to 
show willfullness or rnaliciousness 
on part of bargaining agency in 
failing to act on employees' protest 
to supplemental agreement delimit- 
ing seniority rights see Coley v. 
R. R., 66. 

U. 8. Census-Courts may take judi- 
cial notice of, see Clark v. Green- 
villc. 235; Mallard v. Ilousing Au- 
thority, 334. 

Vtilities Commission - Appeals from, 
see I-tilitics Corn. 7,. h-i~iston. 359. 

Yari:unce--Nonsuit on issue of re- 
spondcat superior for failure of eri- 
denee in support of allegations of 
identity of employee see Whichard 
7.. Lip?, 53; evidence held to support 
conviction of conspiracy to burn 
truck and contention that evidence 
showed only agreement to stop truck 
Acld untenable see S. v. Smith, 400. 

Verdict-Judgment follows the ver- 
dict see Ilalzcey v. Highu-ay Com., 
185: when i t  is apparent that  ver- 
dict was reached by consent motion 
to set aside verdict is not required 
in attack of judgment for irregu- 
larity see Simms a. Sampson, 379. 

Vested Remainders-Determination of 
whether estate is vested or contin- 
gent see Priddy & Co. v. Sander- 
ford, 422. 

Vested Rights-See Hospital v. Guil- 
ford County, 308; Macdlillan v. 
Trust Co., 352. 

Void Judgment-See Monroe v. Niven, 
362. 

Voluntary Trust-Revocation of, see 
MacMillan v. Trust Co., 352. 

Waiver-Where there is no exception 
to charge appellants waive excep- 
tion a t  variance with law laid down 
therein see Yancef/ v. Highway 
Corn., 185; statutory requirements 
for pauper appeals are  not subject 
to waiver see S. v. Mitchrll. 460. 

Warrant-See Indictment and War- 
rant. 

W i f c A f t e r  abandonment wife's pos- 
session may be adverse to husband 
and her deed is color of title see 
Campbell v. Campbell, 257. 

Wills-Clerk mag not appoint suc- 
cessor trustee upon death of trustee 
appointed by will to administer ac- 
tive trust see Cheshire u. First Pres- 
b!/terirln Church, 205 ; trust may 
not be modified so as  to defeat pur- 
pose of trustor see Duffy a. Duffy, 
521 : will must be construed to effec- 
tuate intent see Priddy & Co. v. 
Randerford, 422; estate to A and 
heirs of her body by her husband 
H, creates fee tail converted into 
fee by statute see Rank v. Snow, 
14:  vesting and contingent limita- 
tions see Priddy R Co. v. Sander- 
ford, 422: devise to "lawful issue" 
does not include illegitimate child 
of testator's daughter see Brown v. 
IIolland. 135; when will directs ex- 
ecutor to sell lands and divide pro- 
ceeds, heneficiary cannot affect 
power of sale see King v. Lewis, 
313. 

Witnesses-Prohibition against testi- 
mony of transactions with decedent 
does not apply to record evidence 
see Flippen v. Lindsey, 30 ; declara- 
tions as  to statements by another 
are incompetent as  hearsay see 
Brtnting v. Salsbury, 34;  compe- 
tency of witness as  affecting by age 
see S. v. Gibson, 252. 

Workmen's Compensation Act - See 
Champion v. Board of Health, 96;  
Mallard v. Bohannon, Znc., 227. 

Wrongful Death-Complaint alleging 
felonious slaying states cause for  
wrongful death and demurrer on 
ground that complaint failed to al- 
lege negligence is properly over- 
ruled see McLean v. Ramsey, 37. 

Zoning Ordinances-Mandamus will 
lie to compel issuance of license 
under provision of zoning ordinance 
that nonconforming uses existing 
a t  time of its enactment might be 
continued see Ornoff v. Durhont. 
457. 
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ABATEMEST ASD REVIVAL. 

1 4  Death of Party and Revival of Action-Actions Relating to Realty. 
Where a street  i s  closed a t  a railroad grade croq<ing, any right to recover 

tlarringes resulting therefrom to  abut t ing  property, npon the  theory tha t  the  
cloqing of the  street  constituted a "taking" nf a n  easernei t appur tenant  to  the  
property, acr rucs  when the  street  i s  closed, and  when tl-is occurs dur ing the  
lifetime of the  owner of the  property, t he  right of action accrues to her  admin- 
i s t ra tor  and  not to  her  heirs a t  law. Sanders  v. Smtthfieltl, 166. 

ADVERSE POSSESSION. 

8 4e. Adverse Possession by Husband or Wife. 
After  al)antlonment, t he  wife's possession a s  purchaser a t  e se r~ i t i on  sale of 

a judgment obtained against  t he  husband is a d ~ e r s e  to the  husband, and  he r  
posse-sion fo r  the  s ta tu tory  period will ba r  him. C. E L ,  428. Canlpbcll v. 
Campbell, 267. 

8 Qa. What Constitutes Color of Title. 
A sheriff's deed a t  a n  esecution sale under a judgment ohtained against  the  

nonresident owner by his wife to  recover fo r  maintenrnce and necessaries 
f~i rn ished hy her  to their  minor children, in which action attachment was  
levied on the  land, is  a t  least  color of title, the  judgment not being void, ('. S.. 
428. Cantpbcll G. Campbell, 257. 

5 11. Adverse Possession of Streets or Other Public Places. 

The  use of a canal running under a highway bridge will he deemed permis- 
sir<., nnd therefore i t s  continued use over :$ period of years will not confer 
a n  easement or limit the  easement fo r  highway purposes. Dodge c. Hig l~zc . t r~ /  
Corn., 4. 

§ 17. Presumptions and Burden of Proof. 
I n  a procesqjoning proceeding the  burden is  upon plaintiff to eqtnhlish the  

t rne  dividing line according to  h e r  paper title, and  if defentlnntq asqrrt  t i t le 
hy ntlrerqe posqession to any pa r t  of plaintin 's  land us so established, a ~1317~- 
ra te  icsnc, a s  to adverse possession should he ilibmitted with the  hurden on 
tlefcndants to prove snrh  title notwithitnntling plaintiff'- rword  title CI'm r 
2'. IIa ycs, 141. 

APPEAI, AKD ERROR. 

I. Nature and Grounds of Appellate Juris- 111. Requlsites and Proceedings for Ap- 
diction of Supreme Court peal 

" ~ " , g ~ ~ t ~ ~ $ , " ~ l " , b l ~ ,  ~ ~ e 2 ~ i ; T ~ ~ ~  l o b .  T i m e  f o r  Se rv ice  of S t a t e m e n t  of 

v. S t a n s b u r y ,  339;  Ornoff v. D u r h a m ,  
C a s e  o n  Appm?al. L i g h t n e r  v. Roone ,  

-. 78. 
457. 

3a. P a r t i e s  W h o  M a y  A p p e a l .  Y a n c e y  
v. H i g h w a y  Corn., 185 ;  Ut i l i t i e s  Corn. 
v. K i n s t o n ,  359. 

3b. D e a t h  a n d  S u b s t i t u t i o n  of P a r t i e s .  
P e t e r s o n  v. McLarnb ,  538. 

11. Preservation and Presentation of Grounds 
of Review 
6b. F o r m  a n d  Sumciency  of Excep t ions .  

Cooper  v. Cooper ,  124 ;  Y a n c e y  v. 
H i g h w a y  Corn., 185. 

IOe. S e t t l e m e n t  of C a s e  on A p p e a l  
L i g h t n e r  v. I3oone. 75. 

V. Docketing Appeal 
18b. C e r t i o r a r i  t o  B r i n g  Case  u p  f o r  R e -  

view. L i g h t n e r  v. Boone ,  7 8 .  
VI. The Record 

22. Conc lus ivenes?  a n d  E f f e c t  of Record .  
S m i t h  v. Bo t : l ing  Co., 2 0 2 :  c t i l i t i e s  
Corn,  v. K i n s t J n ,  339. 
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APPEAL AND ERROR-Continued. 

VIII. Brlefu 
29 .  Abandonment  of Exceptions by Fai l -  

ure to Discuss in Briefs. B a n k  v. 
Snow, 14;  Brown v. W a r d ,  344. 

XI. Review 
37e. Of F indings  of F a c t .  Trus t  Co. v. 

Lumber  Co., 89; Blake  v. Allen, 445: 
Cotton Mills v. Mfg. Co., 600. 

38. Presumpt ions  a n d  Burden  of Showlng 
Error .  A d a m s  v. Murphrey, 165; 
Smi th  v. Bot t l ing  Co., 202; Elmore  v. 
General  Amusements,  535; Smi th  v. 
Furni ture  Co., 53fi; Peterson v. Mc- 
Lamb,  638: L u m b e r  Co. v. Benfleld, 
539; Whi tehead  v. Charlotte,  639; 
Suiter a. Swift  & Co.. 641. 

39. Harmless  a n d  Pre judic ia l  Er ror .  By-  
num v. B a n k ,  101; Carland r. Allison, 
120; Askew v. Coach Co., 468. 

40b. Revlew of Orders on Motions t o  
Strike.  Hill  v. Stansbury.  339. 

40e. Revlew of J u d g m e n t s  on hlotions to 
h*onsult. Caulder v. Motor Sales, 
437. 

41, Questions Necessary to  Determination 
of Appeal. P a r r l s  v. F ischer  & Co., 
110. 

XII. Rehear ings  
43. Determination of Peti t ions to  Rehear.  

Mallard v. Bohannon,  227; Will lams 
v. XcLean,  228. 

XIII. Determinat ion  md Disposltlon of AP- 
peal 

47b. P a r t i a l  S e w  Trial .  P lnnix  v. Grlf-  
fln, 348. 

49a. L a w  of t h e  Case. Pinnix v. Grlf-  
fin, 348. 

60. Costs. L ightner  v. Boone, 78. 

§ 2. Judgments  Appealable. 
An appeal from an  interlocutory order will be dismissed as  fragmentary and 

pre~nature  unless the order affects some substantial right and will work injury 
to appellant if not corrected before appeal from the final judgment. Cole v .  
Trust Co., 210. 

In  an  action to restrain defendants from carrying through a sale of shares 
of stock of defendant corporation, defendants appealed from an  interlocutory 
order allowing plaintiffs a compulsory audit of the corporation's books under 
C. 8.. 1116. Defendants did not object to a proper audit of the corporation's 
boolis, but objected to the provision of the order that the audit should be a t  
the corporation's expense. Held: The appeal is fragmentary and premature, 
and it is dismicsed. Ibid. 

An appeal will lie immediately from the denial of a motion made as a 
matter of right under C. S., 537, to strike certain paragraphs from the com- 
plaint on the ground of irrelevancy and redundancy. C. S., 638. Parrish v .  
R. R., 292 : Hill ?j. Btansbitrjj. 339. 

An appeal from the refusal of a motion for judgment on the pleadings i s  
fragmentary and premature and will be dismissed. Ornoff v.  Durham, 457. 

a 3a. Par t ies  Who May Appeal. 
Where judgment is entered on the verdict a s  rendered upon petitioners' mo- 

tion, whether petitioners are the parties aggrieved and entitled to appeal there- 
from upon their contention that  the judgment should have awarded interest 
on the verdict of the jury, qucere, since the judgment was in their favor and 
entered on their own motion. C. S., 632. I'ancql v. Highway Corn., 185. 

A party who has no legal interest which is affected by the order or judg- 
ment objected to, may not appeal merely to see how the question may strike 
the Court. Ctilities Corn. 2;. Kinston, 359. 

§ 3b. Death a n d  Substitution of Parties. 
When a party dies pending appeal, his administratrix will be substituted 

a s  a party upon motion. Prterson v .  McLamb, 538. 

$j 6b. F o r m  a n d  Sufficiency of Exceptions. 
An exception to "rendering and signing the judgment" presents only the 

auestion whether error appears on the face of the record. Cooper v .  Cooper, 
i24. 

I n  this proceeding to assess compensation for the taking of lands under 
eminent domain. petitioners requested an instruction that  the jury should 
award interest on the verdict from the date of the tnliing, or, in the alternn- 
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t i re ,  t ha t  the jury might add interest  to the award in  i t s  discretion. The 
conrt  refused to charge a s  requested, and instructed the, jury tha t  under the  
law petitioners wcre not entitled to interest. There wa9 no exception to the 
charge or  to the refusal to charge a s  requested, but petitioners excepted to 
the‘ refusal of the  conrt to sign judgment tendered which added interest to the 
a n a r d  of the  jury. Held: There being no exception to the charge, petitioners 
cannot complain of i t s  effect, and cannot contend tha t  they a r c  cmtitled to 
interest on the n\vnrd. l n n r c g  1..  Highway Com. ,  185. 

5 lob. Time for Service of Statement of Case on Appeal. 
Wlwre a n  action pending on the  civil issue docket is, by consent, heard by 

the court  a t  chambers out of the  county, the  entries of appeal, including stipu- 
lation BS to time in which case on appeal should be served, become operati \e 
a s  of the date  the jndgment i s  filed in the county in which the action is  
pending and not the  date on which the judgment i s  announced by the court  a t  
chambers. Liyhtner v. Boone, 78. 

§ 10e. Settlement of Case on Appeal. 
Upon hearing to settle case on appeal, the court  may not strike out the case 

on appeal and dismiss appeal. Lightner v. Boone, 78. 

8 18b. Certiorari to Bring Case Up for Review. 
Where, upon the hearing to sett le case on appeal, the  court, upon i t s  errone- 

ous holding that  plaintiffs had failed to serve their  case on appeal within the 
time allowed, strikes out  the plaintiffs' case on appeal, the application of 
plaintiffs for  a writ  of certiorari  i s  the proper procedure, and the writ  will be 
nllowed. Lightnrr  v. Boone, 78. 

9 22. Conclusiveness and Effect of Record. 
The transcript  imports verity, and the  Slipreme Court i s  bound thereby. 

Smith v. Bottling Co., 202. 
When the case on appeal has  been settled by agreement. i t  is  subject to 

correction only in a like manner. Ibid. 
The Supreme Court can judicially know only wha t  appl>ars of record. Ctili- 

tics Corn. v.  hins ton,  359. 

9 29. Abandonment of Exceptions by Failure to Discuss in Briefs. 
When appellant's brief fails  to s ta te  any reason or  argument and fails t o  

cite any antliority in support of mi escrption, the esception will be tleenictl 
ahiundoned. Rnles of Practice in the  Snpren~e  Court. 90. 28. l?a111; c. S n o w ,  14 

Exceptions not brought forward and discnssetl in ,~ppel lant ' s  brief a r e  
deemed abandoned. Rules of Practice in Supreme Court, So. 28. Brolcn '. 
Ward, 344. 

§ 37e. Review of Findings of Fact. 
JVhere the conrt finds the facts by consent of the parties, i t s  findings 5up 

ported bp competent evidence a r e  a s  conc lns i~e  aq if fou l~d  by a jury, and a re  
not snhject to review on appeal. Trus t  Co. c. Lwnthcr Co., 89. 

Only those findings of fact  which a re  supported by evidence a re  binding on 
appeal. Blal;? v. Allcn, 445. 

'L'he findings of fact  by the  trial  court a r e  conclusive when supported by 
competent evidence, and the  Supreme Court may not ordinarily r ~ q i ~ i r e  the 
flnding of additional facts unless they art. specifically requested, and even 
when additional findings a r e  requested the r a u v  will not he remanded when 
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such additional findings cannot a l ter  the  result and the  mat ter  is  sufficiently 
covered hy the finclings actually made so f a r  a s  necessary for final determina- 
tion of the controversy. Cotton Xi118 v. Vfg. Co., 600. 

9 38. Presumpt ions  a n d  B u r d e n  of Showing Er ro r .  
The Supreme Court, one Justice not sitting. being evenly divided in opinion 

whether error was  committed in permitting the jury to view defendant's 
bottling plant during the trial  term some twenty months af ter  plaintiff's 
alleged in jury  from dr inki~lg  a bottled drink containing shattered glass, the 
judgment of the  Superior Court is  affirmed without becoming a precedent. 
Sdama v. Mz~rphreu, 165. 

Where the Supreme Court is  evenly divided in opinion, one Justlce not 
sitting, a s  to whether er ror  was  committed in refusing defendant's motion for  
judgment a s  of nonsuit and i t s  prayer for  a directed verdict, the rulings of 
the lower court mill be permitted to s tand without becoming precedents. S m ~ t h  
v. Bottling Co., 202. 

When the Supreme Court i s  evenly divided in opinion, one Justice not 
sitting, the judgment of the lower court  will be affirmed without becoming a 
precedent. Elmore IJ. General Amusements, 535 ; Smith v. Furni ture  Co., 536; 
Peterson v. McLamb, 538; Lumbev Co. v. Bcnfield, 339; Whitehead v. Charlotte, 
539; Sui ter  v. Swift  & Co., 541. 

g 39. Harmless  and Prejudic ia l  E r ro r .  
A new t r ia l  will be granted only for prejudicial or  harmful error.  B ~ n u n l .  

v. Baxk, 101. 
Charge construed a s  a whole held not to contain prejudicial error.  Carland 

v. Allison, 120. 
Conflicting instructions upon the burden of proof, one correct and the  other 

erroneous, must be held for reversible error,  dekezl: v. Coach Co., 468. 

3 40b. Review of Orders  o n  Motions t o  Strike.  

On appeal from the denial of a motion to strike made under C. S., 537, the  
du ty  rests upon the  Supreme Court to sustain the objections which relate to 
any  allegation which is clearly irrelevant or rednndant within the  meaning 
of the s ta tu te  and to strike same from the pleading, but caution will be exer- 
cised not to put the lower court in trammels upon a doubtful mat ter  when 
the  competency of the allegations objected to may more clearly appear when 
the  case i s  factually developed on the  trial. H i l l  v. S t a r ~ a b i i r ~ ,  339. 

§ 40e. Review of J u d g m e n t s  o n  Motion t o  Nonsuit. 

When, upon appeal from the refusal of defendants' motion to nonsuit, a new 
trial  is awarded for er ror  in the admission of some of plaintiffs' evidence, the 
sufficiency of the other evidence to repel the nonsuit need not be decided, since 
plaintiffs on another tr ial  mag offer other evidence in support of their  cause 
of action. Cnulder IJ. Xotor  Sales. 437. 

§ 41. Questions Necessary t o  Determinat ion of Appeal. 

Where the verdict of the jury establishes that  the acts complained of were 
committed by defendant's agent while acting in the scope of his employment, 
plaintiff's exwption to the exclusion of certain letters tendered upon the isme, 
becomes immaterial. Pa r r i s  v. Fiscltcr & Co.. 110. 

9 43. Determinat ion of Pet i t ions  t o  Rehear .  

Petition to rehear allowed in  this case. Mallard v. Rohawnon. Iiic., 227. 
Petition to rehear is  allowed in par t  in this case in order tha t  the judgment 
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a \  of nonsuit in respect to  plaintiff's claim to  t he  personal property involved 
may be set aqide, i t  appearing t h a t  in t he  former  decision of the  Supreme 
Court  which bustained the  jutlgment a s  of nol~huit ,  only the  question of t he  snW- 
ciency of the  evidence to sup~ lo r t  recovery of the  real  property was  considered. 
IITillicc>t~s c. XCLCCIH, 228. 

§ 47b. Partial New Trial. 
TVherc, in mi action to  rec.over for  negligent illjury the  jury has  twice 

answered the  issue of negligence and contr i l~utory  negligelice in fnvor of plain- 
tiff, but in the  first t r ia l  t he  master 's  motion to  nonsuit on the  issue of 
t~o.upot!dcflt supvrior was  erroneously nllo\wtl, and  in t he  ;econd trial  the  c o ~ i r t  
erroneously refused to  limit the damages rccaoverable against  the  niaster to  the  
amount theretofore awarded against  the  serv:tnt, tlie Supreme Conrt  ill i t s  
cliwretion niny award  a new t r ia l  only upon tlie issues determinative of the  
master's liability and permit  tlle issnc~s a s  to negligence and  co i~ t r i l~n to ry  
~ i e g l i g r n c ~  to stand. I ' i ~ ~ t ~ i r  1.. Urifliu. 348. 

g 39a. Law of the Case. 
The  decision of the  Supreme Court  becomes the  law of the  case both in  the  

snl~sequent  proceetlings in the, t r ia l  conrt  and on subseqntmt appeal, and  there- 
fore  w l i r i ~  t he  Su l~ ren l r  ('onrt reverses the  corporate tlefentlant's motion to  
nonsuit on the. issue of rc'spu~itl~trt superior and the  evidence upon the  second 
t r ia l  i s  substantially the  sume :IS upon the  first, tlie Supreme Conrt  will not 
rerie\v t he  question again 1111oli :I sccontl a111,eal. P i t i~ t ix  I . .  Grif i~i .  348. 

5 50. Costs. 
In  ;~(.tioii to surcharge account of executor to  disallow conlisel fees by 

c~rcv.utr~r to  himself, costs in Snpremr Court  will Ire chn.rged agailist esrcutor  
pc.rson;~lly ; ~ n d  may not be allowrd :\gainst estate. Li(jh:nw v. B c ~ o ~ l e ,  78. 

§ 2b. Effect of Gene ra l  Appearance. 
A jutlgment which i s  void fo r  wau t  of service of process is  not validated by 

:I ,ut.neral appearance to move to  vacate, since CI 11ilrilo wiltil fit. d l o ~ r o c  I . .  

S i r c j ~ ~ ,  362. 

ASSAULT 

5 12a. Self-Defense. 

Ik fendan t  hcld enti t lrd to havv question of self-defensc prewntcd to  the  
jury under evidence in th is  case. h'. v. Milkr ,  356. 

111. Operation and Lam of the Road !le. Bicyclis. Tt reatt \.. Express Agency, 
7 Prrleatrians Bass a. Hocutt. 218: 211 :  Tarrant r. B o t t l i n e  Co.. ,290. .. -. ~ 

Caulder v. Motor Sales, 4 3 i .  H i .  Coasting 0.1 Highv;ay. Dillon r. 
8. Due  Care in Operation in  General. Winston-Salem. 512.  

Threatt v. Express Ag?ncy .  2 1 1 ;  Tar- 11. Passing Yehicles Traveling in Same 
rant \.. Bottling Co.. 390: Dillon v. Direction. 'Carrant v. Bottling Co., 
Winston-Salem, 512. 390. 

9b. Distancc Between  Vehicles Travel- 12a. Speed in General. Tarrant v. Bot- 
ine in Same D~rection. Tarrant r. tline Co.. : 3 Y O :  Dillon v. Winston- 
Bottling-~o., 390. ~a iem.  512.  

sc. Safe ty  Statutes and Orclinances i n  18a. Negligence and Proximate Cause. 
General. Tarrant v. I i r l t t l i ng  To.. Stewart v. Stewart, 147: Thrratt r. 
390: Dil lon v. \Tinston-Salem, 5 1 2 .  Express Agency ,  2 1 1 ;  Bass v. Ho- 
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cutt, 2 1 8 ;  Tarrant v. Bottling Co.. 
3 9 0 ;  Caulder v. Motor Sales, 4 3 7 ;  
D ~ l l o n  v. Winston-Salem, 512.  

lac. Contributory Segligence. Threatt v. 

21. Persons Liable to Guest or Passenger. 
Henderson v. Powell, 2 3 9 ;  Jeffries v. 
Powell, 4 1 5 ;  Dillon v. Winston-Salem, 
512. 

Express  Agency,  2 1 1 ;  Tarrant v. 
Bottl ing Co., 390. 

18d. Concurring and  Intervening Negli-  
gence. Tarrant v. Bottling Co., 390. 

IV. Guests and Passengers 
20a. C o n t r ~ b u t o r y  Segl igence  of. Hender- 

son v. Powell, 2 3 9 ;  Carter v. Bailey, 
9 7 1  - .  ". 

Z O b .  Segligence Imputed  t o  Passenger. 
Dillon v. Winston-Salem, 512. 

V. Liability of Owner for Driver's Negli- 
gence 

24c. Sufficiency of Evidence Upon Issue 
of Respondeat Superior. Whichard 
v. Lipe, 53. 

VII.  Criminal Responslbllity 
32f. Instructions in hlanslaughter Prose- 

cution. 9. v. Fields, 182. 

8 7. Pedestrians. 
If  minor's ac t  in running f rom behind one c a r  into path  of defendant's ca r  

is  sole cause of injury,  he  may not recover. Bass  v. Hocutt ,  218. 
Evidence of negligence of driver i n  str iking five-year-old child who mas 

walliing on edge of pavement held fo r  jury. Caulder v. Motor Sales, 437. 

9 8. Due Care in Operation in General. 

The drivers of vehicles along a city street  a r e  under mutual  and  reciprocal 
duty  to  exercise reasonahle care  under the  circumstances arising from the  
exigencies of traffic. Th r rn t t  v. Express  S g o i r y ,  211; Tarratt t  1;. Bot t l i r~g 
Co., 390. 

And each may assume tha t  others will comply with this obligation. Ta r r an t  
v. Bottlitlg Co., 390. 

The operator of n motor vehicle, even in the  absence of s ta tu tory  require- 
ment, is  under duty  to  exercise ordinary care  under the  circumstances, which 
imports keeping his vehicle under control and the  maintenance of reasonable 
vigilance and due regard for  the  exigencies of traffic. Ibid.  

The operator of a motor vehicle is  under  duty,  irrespective of statutory 
requirement, to  exercise t ha t  degree of care  which a n  ordinarily prudent person 
mould esercise under similar circumstances, which includes the  du ty  to keep 
a reasonably careful lookout and  to keep the  vehicle under control. Dillon 
2%. Tt'instotl-Salcwz, 312. 

5 9b. Distance Between Vehicles Traveling in Same Direction. 
An operator of a motor vehicle shall  not follow another  vehicle traveling 

in the  same direction more closely t han  is  reasonable and prudent under the  
circumstances and  conditions of traffic. Public Laws 1037. ch. 407, sec. 114 
( a ) .  Tarratl t  v. Bottlitig Co., 3 N .  

§ 9c. Safety Statutes and Ordinances in General. 
The riolntion of t he  statutory requirements in overtaking and passing 

vehicles proceeding in the same direction, in following other rehicles more 
closely t han  is reasonable and prudent,  o r  in dr i r ing  a t  a grea ter  ra te  of speed 
t l i a~ i  is  r e :~sona l~ le  and  prudent under the  circumstances, is  negligence po- se. 
I'nblic L a w  1937. c11. 407, secs. 111 ( a ) ,  114 ( a ) ,  103 ( a ) .  Tarrai!t 1;. Hottlip~g 
Co. .  390. 

The rio1:ltion of s ta tu te  prohibiting coasting of au to  on highwny is negli- 
gence prt' sc'. I)illo,t c. I17instoti-Ralw~. 512. 

§ 9e. Bicycles. 

Evidence h ~ l d  insnfficient to support  recwvery by cyclist strllcli while stantl- 
ing in street  astride bicycle. Thrcat t  v. Express dgcncu, 211. 
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A bicycle i s  a vehicle and is  subject to provisions of !-he Motor Vehicle Act 
except those which by their  na tu re  can have no application. Public Laws 
1937, ch. 407, sec. 2 (ff), a s  amended by Public Laws 19:39, ch. 275, sec. 1 ( t ) ) .  
Tar ran t  u. Bottling CO., 390. 

Evidence of concurrent negligence of truck drivers held sufficient in this 
action by cyclist. Ibid. 

$ Of. Coasting on Highway. 
The violation of the statutory requirement that  the operator of a motor 

vehicle traveling down grade on a highway shall  not coast with the gears 
in neutral  is  negligence pel- se, and the pushing in of the clutch qo :is to 
w r m i t  the vehicle to coast down grade on a highway is  a violation of the 
statute.  Sec. 127. ch. 407, Public Laws 1937. Dtllon v. Winston-Salem, 512. 

5 11. Passing Vehicles Traveling in Same Direction. 
An operator of a vehicle overtaking and passing another vehicle traveling 

in the same direction must keep a t  least two f re t  to the left of such other 
vehicle in passing, and not drive to the  right again until he is  safely clear of 
the  vehicle passed. Public Laws 1937, ch. 407, sec. 111 ( a ) .  Ta r ran t  v. Bol- 
tling Co., 390. 

.in operator of a parked trncsk must a ~ ~ t i c i p a t e  ~ e h i c l e s  passing two feet 
to i t s  left, and is negligent in opening the door of the t s w k  out into the  lane 
for passing traffic v i thout  ahcertaining that  such actioli will not affect other 
vehicles. Ibid. 

5 12a. Speed in General. 
The driver of a vehicle upon a highway shall not tr:lvel a t  a greater ra te  

of speed than is reasonable and  prudent under the circumstances. Public. 
Laws 1937, ch. 407, see. 103 ( a ) .  Tarrati t  o .  Bottling C o . ,  390. 

While speed in excess of statntory maximums set f o ~ t h  in subbection ( b ) ,  
sec. 103, ch. 407, Public Laws 1937, is  only prima facie evidence tha t  the speed 
is  not reasonable or  prudent,  the violation of subsection ( a )  of said section, 
prescribing tha t  a vehicle shall  not be driven a t  a greater  ra te  of speed than 
is  reasonable and prudent under the circumstances, is  negligence per sc. Ibid. 

The duty  of the operator of a motor vtlhicle to keep same under control 
requires t h a t  a t  night he shall  not travel a t  a speed in  excess of that  a t  which 
he is  able to stop within the range of his lights. Dillen r.  Winston-Salem, 512. 

9 18a. Negligence and Proximate Cause. 
Evidence tending to show t h a t  defendant was  driving; a t  a speed of 60 to 

65 miles a n  hour and, in a sudden effort to avoid colliding with another anto- 
mobile which had been backed into the highway and which was  apparently 
not in motion a t  the time, drove off the road, causing the  c a r  to overturn, 
inflicting serious in jury  to plaintiff, a guest in the car,  is held to require the  
submission of the  case to the  jury. Michie's h'. C. Code. 2621 (288) ( 278 ) .  
Stczcart v.  Stewart ,  147. 

Evidence held insufficient to support recovery by cyclist struck while stand- 
ing in street  astride bicycle. T h r t a t t  c. Exprt  8.9 Agrtlry 211. 

Plaintiff, a minor, was  attempting to cross a highway from east  to west, and 
was  struck by the southbound car  driven by the fcmc defendant Defendants 
requested an  instruction, supported by evidence, that  if plaintiff snddenly ran  
out into the  highway immediately behind a northbound car,  and tha t  this 
action on his pa r t  was  the sole proximate c a m e  of the injury,  the  jury should 
answer the issue of negligellce in the  negative. H d d :  The failure of the court  
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to give the instruction either directly, or in substance in any part of the 
charge, is reversible error. Bass v. Hocutt, 218. 

Evidence of negligence on part of truck driver in opening cloor into laue 
for passing traffic hcld sufficient. Tarrant v. Bottling Co., 390. 

Evidence of negligence on part of truck driver in traveling too fast under 
circnmstances and in following vehicle too close under conditions of traffic 
held sufficient. Ibid. 

Evidence that the driver of a cnr was traversing a highwny in a thickly 
settled residential section having intersecting streets and a sign requiring 
speed to be reduced to 30 miles an hour, that  he wnq driving 69 miles per hour 
during the daytime and strnck a fiw-year-old child who had been walking 
along the edge of the pavement. his speed having heen reduced to 45 miles an  
hour a t  the time of the impact, and there being no other traffic on the highway 
affecting the accident, is held sufficient to be suhmitted to the jury on the 
qnestion of the negligent operation of the automobile. Cnuldcr v. Motor Sale,?, 
437. 

Evidence held to show, as matter of law, that negligence of driver, who hit 
railroad embankment a t  dead-end street, was a t  least one of proximate causes 
of accident, and since driver's negligence was imputed to passenger, passen- 
ger's administratrix could not recover of city or railroad company. Dillon .c. 
Winston-Salem, 512. 

9 1%. Contributory Negligence. 
Plaintiff was struck by rear wheel of slowly moving truck while he was 

standing in street astride his bicycle. Hcld: In  the absence of evidence rais- 
ing more than mere speculation whether the driver could hare  seen plaintiff's 
precarious position before the rear wheel struck him, defendant's motion to 
nonsuit should have been granted, if not upon the issue of negligence, then 
upon the issue of contributory negligence. Threatt v. Express Agency, 211. 

Evidence held not to disclose contributory negligence as  matter of lam on 
part of cyclist struck by overtaking vehicle after he had turned to left to 
avoid open door of parked truck. Tarrant v. Bottlillg Co., 390. 

5 18d. Concurring and Intervening Xegligence. 
Evidence of concurring negligence on part of operator of parked truck in 

opening door into lane for passing traffic, causing cyclist to turn to left, and 
on part of operator of o~erhau l ing  truck in traveling too fast and following 
cyclist too close, hcld sufficient. Tarrnnt c. Bottling Co., 300. 

§ 20a. Contributory Negligence of Guest or Passenger*. 
Evidence in this case held not to disclose contributory negligence as  a 

matter of law on part of passengers in a car  in permitting the driver to 
approach and traverse a grade crossing in a negligent manner with the win- 
dows of the car up so as  to interfere with hearing the approaching train, and 
ill failing to see the train and advise the driver of its approach. IiTenderson 
?;. Powell, 239. 

Ordinarily, a gratuitous passenger is not entitled to recover for injuries sus- 
tained while attempting to get on the moving vehicle. Carto- v. Bailell, 278. 

§ 20b. Negligence Imputed to Guest or Passenger. 
While negligence of the driver will not ordinarily be imputed to an occu- 

pant or passenger, when it appears that  the passenger has or exercises control 
over the driver, the negligence of the driver is imputable to the passenger 
irrespective of the ownership of the automobile. Dillon c. Winston-Salem, 512. 
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AI'TOMOHILES-Corr tirr urd.  

W h ~ r e  the  uncontrntlictrtl evidence d i sc lov i  t ha t  the  passenger in a n  auto- 
mol)ile got on the  f ront  sent and  directed the  d r i \ e r  in going to  the  honqe of 
the  p;lssengcr's girl. it di<cloces tha t  the  pacienger was  ii clinrge and directing 
thc  upcration of the  :mtomohile so t h a t  the  negligence of t he  driver in running 
thc  ca r  in to  a railroad ernl~an1;ment a t  n dead-end street  is  impntahle, a s  a 
ma t t e r  of law, to  the  pahccilgcr. Ibrd. 

9 21. Persons Liable to Guests or Passengers. 
The  driver of a ca r  approncl~ing a rnllroad grntle croscing owe. the  du ty  

to  t he  pa<sengcr\ in hi< c a r  to evercise due care  nnder tlle circninitances. irnd 
the  railroad company i s  under like duty.  nnd the  duty  of each is  reciprocal, 
in1 errelated,  m d  in~n~c.cliate Hc ~tdersotz. I . .  Pofrcll, 230. 

Evidence held to illow t h a t  negligence of d r i r e r  was  sole proximate 
of crossiiig nceitlwt, and precluded recovery by adminis t ra t r ix  of gncst agtiinst 
railroad. Jcffr-rc s 1'. Pou-('11. 415. 

Whcrt. the  negligence of the  driver is  imputed to t he  pnscellgcr, such negli- 
gclr~cc will bar  recowry by the  pnssenger's a d m i n i s t r a t ~ i s  if such negligence 
was n proximate cause of the  in jury  and  death,  and  i t  is  not necessary t h a t  
i t  should have been the sole proximate cause. Ilrllo?r 1.. Il'inston-Salem, 312. 

24c. Sufficiency of Evidence and Il'onsuit Upon ICssue of Respondeat 
Superior. 

Whertb, in a n  action against  the  owner of a t ruck npon the  doctrine of 
rcZ.upondccrt sfipo'ior, plaii~tiff clccts to  allege the  identi ty of the  employcc 
d r i v i ~ ~ g  the  truck, and there is  a total  failure of proof in :support of this allega- 
tion and  no motion to  amend, clefendant's motion to nonsuit should be allowed. 
Tt'lric~hurd v. Lipc, 53. 

32f. Instructions in Manslaughter Prosecutions. 
In this prosecution for  manslangliter growing out  of t he  operation of a n  

automobile, the  charge of the  court  coi~s t rued a s  a whole i s  held to have cor- 
revtly tlefinrd culpable negligence necesrary to establish i n ~ o l u n t a r y  man- 
slaughter and  to  have propcrly disti~lguishctl i t  f rom the  degree of negligence 
sufficient to  i n~pose  liability in civil actions. S. 1'. F i c l d ~ ,  182. 

§ 7. Nature and Scope of Remedy for Inspection and Production of 
Writings. 

Plaintiff sued the  corporate defendant upon allegntic~ns t h a t  i t s  employee 
inl-licted negligc~nt in jury  in tht. c o w r e  of his employment. The corporate 
defendant alleged tha t  the  indi r idnal  defendant w:is a n  intlcpendent coil- 
t rac tor  and  not a n  elnployee Plaintiff alleqed tha t  the  c2orpor:xtion hat1 taken 
out n policy of i n in rn i~ce  protecting i t  agnin5t 1i:ll)ility f o r  negligence of the  
intlividn:~l t lcfmdant.  nncl moved for  inspection of the  policy and  the  contract  
betwetw dt ' f twdn~~ts  rcklntii~g to the  e n ~ p l o ~ m n l t .  H t  ld: The granting of t he  
motion wah without vrror. since the  n r i t i n p  may hrcom~> re lewl i t  in thc~ t r ia l  
npon t h r ~  q l~cs t ion  of t 1 1 ~  rcl;~tionship hetwwn the  pnr t ie i  I.slc?l 1.. TT7rrrfr ( 11. 33. 

5 Dc. Endorsers and Sureties. 
As against  the  pngee or his ~)rlrson:ll rq) rescwtat i r r  it is  coc,lnp:~ti~i~t to show 

11y cvitlcnct. trlirr~rclc t ha t  oiitl, ostt~i~sil) ly :I joi~it  pronliso~ o r  ol~ligc~r.  is  iii l':~c.t 
:I <1lrcbty. F'lipyrr r .  T , ~ I I ~ s ~ , , I I .  :30. 
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BILLS A S I )  SOTES-Co?ctinued. 

§ 17a.  P a y m e n t  a n d  Discharge  i n  General .  
\\711en parties primarily liable on a note pay the  amount thereof to  t he  

payee bank, the  transaction pays and  extinguishes the  note. Bunker  z'. 

Llclccll!j~l. 1. 

18a.  R i g h t s  of P a r t i e s  Pr in iar i ly  Liable  I n t e r  S e  Upon Paymen t .  
Where two of several part ies primarily liable on a note pay the  amount 

thereof to the  payee bil~lli under a n  agreement tha t  they a r e  to have the  rights 
of the  bank to  collect f rom the  other mnliers, they may not hold such other 
malirrs liable a5 upon contract, since such other makers a r e  not parties to t he  
agreement with the  IjanB, uor mny they hold them upon the  doctrine of subro- 
gation, but may maintain an  action against  them only upon the  doctrine of 
equitable contribution. B u ~ i k e r  u. Llczcel l~n,  1. 

§ 26. Competency a n d  Relevancy of Evidence  i n  Actions o n  So te s .  
Evidence alizinde held competent upon defenses of failure and  wan t  of con- 

sideration nntl bar  of s ta tu te  of limitations. F l i l ~ p m  c. Lindsey, 30. 

BOUKDARIES. 

§ 1. Genera l  R u l e s  i n  Locat ing  Boundaries.  
I t  i s  the  duty  of t he  t r ia l  court  to  instruct  the  jury a s  to  wha t  the  t rue  

honndary line is, and  i t  i s  the province of the  jnry to  locate t he  line. Greer 
z'. Haues,  141. 

3. Definiteness of Description a n d  Admissibil i ty of Par01 Evidence.  
A latent ambiguity in a description mny be aided by parol evidence to  fit 

the  description to the  property, but a patent ambiguity may  not be aided by 
parol. Thompson v. T7m bergrr, 178. 

A patent ambiguity i s  such an uncertainty appearing on the  face of the  
instrument t h a t  t he  court ,  reading the  language in t he  light of al l  t he  fac ts  
and  circumstances referred to  in the  instrument,  is  unable to  ascertain the  
property referred to, and  such ambiguity renders the  description void for  
intlrtiniteness, since the  courts cannot add  or insert new language to  give i t  
effect. Ibid.  

5. Allowance f o r  Var ia t ions  i n  Magnetic Pole. 
When plaintiff contends t h a t  t he  courses and  distances called for  in he r  

deed should be run f rom a n  admitted or established corner with allowance for  
variations in t he  magnetic pole computed from the  date  of a former deed, i t  
is  the  duty  of the  court to determine whether plaintiff's evidence is  sufficient 
to  inroke th is  exception to the  general rule. and, if so, to  charge the  jnry 
under \vhat circumstances variations in the  magnetic pole should be compnted 
a s  of the  date  of the  former deed and  a s  io wha t  variation should be allowed. 
Greer v. Hayes,  141. 

I n  th is  processinning proceeding plaintiff located only the  heginning point 
by natura l  object and contended t h a t  the courses and  distances tht>refrom 
should be run in accordance with he r  deed with allowance for  ~ n r i a t i o n s  in 
t he  magnetic pole computed a s  of the  da t e  of a prior deed, under her  conte11- 
tion tha t  the  description in he r  deed was  copied from the  prior deed. Plaintiff 
failed to introduce evidence ~ v a r r a n t i n g  a n  inference tha t  t he  description in 
her  deed was  copied f rom the prior deed or t ha t  there was  a contemporaneous 
survey a t  the  time either deed was  executed. Held: Plaintiff having failed 
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to bring her cast within any one of the exceptions to the general rule, the 
court should have charged that the courses and distances should be run in 
:rc.c20rtlance with plaintiff's deed from the beginning point a s  located by the 
jury. I b i d .  

3 Qf. State Surveys. 
Wlicre the county surveyor. instead of actually sur~eying  the lines and 

boundaries of ail entry, adopts a known natnral object as  the beginning corner, 
: ~ n d  mere13 platb on paper the lines and boulidaries, designating in part courses 
and dictances to stakes, the stalie corners are  to be located by measuring the 
distance by horizontal and not by surface measure. Co& v. England,  40. 

The statutes do not prescribe the method to be used in measuring the lines 
in surveying an entry. C. S., 7565-7567. I b i d .  

A county surTeyor is a public officer, and until the contrary is shown, i t  
will be presunlcd that in malting a survey of an entry on which a grant has  
issued, he acted in accordance with his legal duty to lay off and survey the 
litnds covered thereby, but this presumption is rebuttablt>. Zbrd. 

The presnmption that in early surreys of entries on which State grants 
were issued, particularly in the mountain sections, surface measure was used, 
does not apply when it appears that  no actual survey n x s  made but that the 
distances mere platted by a "paper survey." I b i d .  

1 0  Issues and  Burden of Proof in  Processioning E'roceedings. 
In  a processioning proceeding the burden is upon plaintiff to establish the  

true dividing line according to her paper title, and if dsfendants assert title 
11s ndversc possession to any part of  plaintiff"^ land as  so established, a sepa- 
rate issue as  to adverse possession should be submitted with tlie burden on 
tlefendants to prove such title notwithstanding plaintiff's record title. Orccr 
c. Ha!jea, 141. 

BROKERS AND FACTORS. 

5 4. Title and  Possession of Property. 
Upon consignment, the title to the goods remains in the consignor, and, upon 

the termination of the consignment agreement, whether the goods remaining 
in the hands of the consignee are  merchantable or not does not affect title. 
C k o z e n  Cotr fect io)rs ,  Znc., zr. Johnson,  224. 

A provision in a consignment agreement that upon termination of the agree- 
nlrnt the consignee was to turn over and deliver to the consignor all goods and 
moneys belonging to the consignor then in the hands of the consignee, does 
no1 bind the consignee, upon termination of the agreemeut, to return or reship 
the goods, or pay for them, or be liable for their value if not surrendered in 
salable condition, hut obligates the consignee to surrender possessiou of the 
goods and moneys then in his hands to the consignor. Zilid. 

11 provision in a consignment agreement that the consignee, during the life 
of the agreement, might return goods within a specified time and receive credit 
therefor if the goods were in salable condition, does not affect or apply to a 
su1)sequent provision that npon termination of the agrc~emeiit the consignee 
was to turn over and d e l i ~ e r  to consignor all goods and moneys then in his 
hands belonging to the consignor. Zbicl. 

3 8. Duties and Liabilities to  Principal in Sale of Goods. 
Where a commission agent itself pnrrhnscs the principal's goods, commingles 

them n i t h  its own ant1 has tlie c.omminglet1 goods prtrceswl nnd sells them a t  
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a profit, the agent, in the principal's action to recorer the profit, is entitled to 
credit for the cost of processing the goods. Cotton ,Wills 1;. J l f g .  Co., 500. 

When a selling agent itself purchases the principal's goods the sale is void- 
able, and the principal a t  his election may ratify or disaffirm it ,  whether 
injured by the transaction or not. Ibid. 

If the principal elects to disaffirm the purchase of the principal's goods by 
its selling agent, the principal is entitled to have his property back with dam- 
ages, if any, or to have the value thereof mith incidental damages, if any, 
consequent upon the wrongful transaction. Ibid. 

Where the purchasing agent itself buys the principal's goods and in turn 
sells to a bona fide purchaser, the principal, a t  his election, may hold the 
agent liable a s  a trustee ex malcficio, and make the agent account not only 
for the real value of the goods but also for any profit made by the agent on 
the resale. Ibid. 

Where a commission agent itself purchases the principal's goods and resells 
them a t  a profit, without disclosing the facts, the principal may recover the 
secret profit upon the theory of 1iabilit.y created by public policy, which right 
is equitable in its nature and strictly is neither damages for the breach of 
contract nor recovery on an express or implied promise to pay, and the prin- 
cipal is not entitled to interest upon the recovery, C. S., 2309, not being appli- 
cable. Ibid. 

§ 9. Actions fo r  Breach of Duty t o  Principal. 
Where a commission agent itself purchases the principal's goods, and com- 

mingles them mith his own, the burden is upon the agent to identify the 
principal's goods upon demand, or if this is impossible because of a prior sale 
of goods to a third person, the burden is upon the agent to show what pro- 
portion of the proceeds of sale was derived from the principal's goods. Cotton 
it1 ills 2;. Xfg. Co., 500. 

Where the principal's evidence tends to show that defendant commission 
agent itself purchased the principal's goods, commingled them with its own 
and sold them, and the agent fails to assume the burden of showing what 
proportion of the sale price was derived from the principal's goods, the agent 
may not object to the principal's evidence upon this aspect tending to show 
the value of the goods and the proportionate poundage of principal's goods in 
the commingled product, even though the results may not be strictly accurate, 
since the agent in such case runs the risk of a greater recovery by failing to 
introduce such evidence itself. Ibid. 

Where the court finds from the evidence under agreement of the parties that 
defendant commission agent itself purchased the principal's goods and sold 
same a t  a profit without disclosing the facts, the principal itself introducing 
in evidence the contract between the parties, and there is no finding that the 
agent obtained possession of the goods through fraud, the principal's rights 
are  delimited by the finding% and it  may not contend that defendant mas a 
trespasser ab initio. Ibid. 

9 10. Right  to  Commissions Where Sale Is Completed. 
Where the selling agent itself purchases the principal's goods and resells 

them a t  a profit, the principal, by electing to sue the agent to recover the 
profit does not impliedly ratify or condone the agent's wrong, and the agent 
is not entitled to commissions on the sale to himself, or the sale to the third 
person, since the sale by the agent to himself is against public policy and 
since the agent did not perform the conditions of the contract in hoc modo 
so as  to entitle him to commissions under the contract. Cotton dlills 2;. Mfg. 
Co., 500. 
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5 1 Right to  ('ommissions Where &l t~  I s  Not Completed. 
The owner of realty agreed with a broker to s ~ l l  to the broker's prospect a t  

a stipnlntetl price and pay a stipnlnted coni~niision, and thereafter called npon 
the broker to name or prot1nc.e tlie purchaser. In  response thereto the broker 
wired the niimes of three prospec+., some of whom h11 admitted were not 
purchasers, and out of them did not distii~gnish the pilrcliaser. Tlie owner 
tlic~n withdrew his offer. Hcld: Tlie broker did not fulfill his contract and 
may not recover his commissions npon the contention that one of the parties 
niimed by him mas ready, able iind willing to pnrchase the property a t  the 
stipulated price. Joltnsorz 1. .  111s.  C'o.. 141. 

CIIATTEIA JIORTGAGES, 

5 20a. Purchase at Sale by Mortgagee. 
A mortgagee cannot p~i rch : i~e  a t  his n\vn sale. either directly or indirectly 

through mi agent, ns :l matter of plthlir policy. ant1 the mortgagor may attack 
the sale or sue for dnmnges sn~ta ined  l)p reirson of the sale xvithout allegatlon 
of fmud. H a r r i s  2,. Hil l iard ,  320. 

111 this action to recover damages npon allegations t l ~ a t  defendants mort- 
gagees pnrchased the property a t  their own foreclosnre s.11e through an agent, 
the evidence is 11cld sufficient to be submitted to the jury on the questio~i of 
whether the purchaser a t  the sale was a bona fidc purchaser for value or 
whether she was an agent of defendant mortgagees and merely permitted the 
ns t~  of her nxnie a s  purchaser for the convenience and benefit of defendants. 
I b i d .  

5 3. Nature and  Elements of t h e  Crime. 
If a number of parties conqpire or agree to engage in all unlawful enterprise. 

eac.11 is liable for acts committed by any of them in furthc~mnce of the common 
design and the manner or means used in e~ecnt ing  the common purpose and 
also such acts a s  are  thc natnml and probal)le conseqwnce of the unlawful 
enterprise w e n  though these latter were not interided or contemplated as  a 
part of the original un(1ert:iking. R. v. Smith, 400. 

5 5. Competency of Evidence. 
\Then a person enters into an ~inlamful conspiracy he ir; a party to every act 

which may be done by the other conspirators in furthepanee of the common 
design, and the acts and declnrntions of cnch conspirator done or ntterecl in 
furtherance thereof are  :~dmissil)le in evidence against all. R. 1 ) .  Srnith, 400. 

9 6. Sufficiency of Evidenw. 
Evitltwcr ttwding to show that tlt>frndant.; agreed and conspired forcibly to 

stop a truck on the highway, and that pnrsliant theret? defendants stopped 
the truck by shooting one of its tires. held up the driver and burned the truck. 
i s  Reld to support conviction of conspiracy feloniously to burn the truck, since 
eatzh of the conspirators is liable for tlie method nsetl to accomplish the conl- 
moll purpose and acts committed by any of them which are  a natural and 
probable ronseqnence of the nn1:~wful n i t n , p r i v  even tl~ougli wch acts were 
not contemplated as  a part of the original uudrrtnking. S.  1;. Smi th ,  100. 

Where the State introdnccs in evidence a co~~fwsion  m,~tle by one of clefend- 
ants that he co~~spired with tlie other defentlxnts to forl5bly stop a truck on 
thth highway, and introduces other evidence tending to connecat the other 
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defendants with the agreement, and circ-umstantial evidence supporting the 
inference of a conspiracy to stop and burn the truck and that pursuant thereto 
defendants did actually stop the trnclr and burn it, and the court charges the 
jury to the effect that in order to sustain a conviction of defendants the jury 
must find beyond a reasonable doubt that defendants conspired to bum the 
truck, ileld, defendants' contention that there is a fatal variance between the 
iiidictment and proof or a total failure of proof in that the indictment charged 
a conspiracy to burn the truck while the evidence discloses that the agree- 
ment was to stop the truck, but not burn it ,  is untenable. I b i d .  

Confessions of gnilt of the conspiracy charged were admitted against all 
defendants except one. Held: The circumstantial evidence of this defendant's 
gnilt of conspiracy, outside the confessions, ltcld to support his conviction. 
Ibid.  

CONSTITCTIONAL LAW. 

8 3 M . Separation of Powers. 
Wl~ile the General Assembly may enact curative statutes affecting pending 

litigation, it  cannot, by stipulating that a statute be retroactive, annul or 
interfere with a final judgment of the conrts. Hospital v. Guilford County, 
308. 

8 4a. Legislative Power i n  General. 
The wisdom and propriety of statutes rests in the discretion of the General 

Assembly. Hill v. Ponder, 58; Cooper v. Cooper, 124. 
The General Assembly has power to enact retroactive laws provided they 

do not impair the obligation of contracts or disturb vested rights, and this 
principal is applicable to matters of taxation. Hoapital v. Gz~ilford Co~tntu, 
308. 

General Assembly cannot disturb rights of parties under final judgment of 
courts. Ibid. 

Curative acts of the Legislature cannot revive void instruments. Cutts 
c. McGhee, 465. 

5 4d. Legislative Power in Regard t o  Counties, Cities, and  Other Munici- 
pal Corporations. 

Ch. 341. Public-Local Ln~vs of 1931, prescribing the method of electing a tax 
collector for Madison County, is constitutional and valid. Hill v. Ponder, 68. 

§ 6b. Power and Duty t o  Determine Constitutionality of Statutes. 
The courts should not declare an act of the General Assembly unconstitu- 

tional unless it  is so beyond a reasonable doubt. Bridges v. Charlotte, 472. 

§ 6c.  Duty of Courts t o  Construe Statutes. 
The wisdom or impolicy of the law is not a judicial question but the duty 

of the courts is to declare the law a s  it  is written. Cooper v. Cooper, 124; 
Hospital v. Guilford Countv, 308. 

I t  is the duty of the courts to apply the law as i t  is written. I n  re  Estate 
of Poindezter, 246. 

8 7. Scope of State  Police Power in  General. 

The authority of the General Assembly, in the exercise of the police power 
of the State, to define public nuisances is not limited to those which are  
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predicated upon or facilitate the commission of open crime, but it  may declare 
anything to be a nuisance which tends, in reasonable relationship, to adversely 
affect the pnhlic morals, health, safety, thrift or economy. S. 7'. Broicn, 301. 

9 12. Exclusive Emoluments and Privileges. 

Benefits received by State employees under the Retirement Fund are  de- 
ferred payments of salary for services rendcred, and therefore such payments 
do not offend Art. I, see. 7, of the State Constitution. Bridges I;. Charlotte, 
472. 

13. Equal  Protection, Application, and Enforcenlent of Laws. 

An agreement of a rural housing authority gil-ing priority in occupancy of 
i ts  dwelling units to those land~\vners, or the tenants, sllarecroppers or farm 
wage hands of such landowners, whu convc'g property to the authority, pro- 
vided that they come within the definition of families of low income a s  
defined in sec. 2 (18) of the Act, is not an nnlamful dir,crimination in favor 
of such class. Xtrllard v. Housillg Authority, 334. 

The provisions for the distribution of benefits from the State Employees' 
Retirement Fund are  not discriminatory. Bridges v. Charlotte, 472. 

3 16. Due Process of Law. 

C'reation of rnral housing authority does not violate due process clause. 
1Cfallard v. Housing Authority, 331. 

§ 18. Disturbing Vested Rights. 

The General Assembly cannot affect ~ e s t e d  rights by ex post facto laws. 
Hospital z'. Gzcilford County, 308. 

The statute enabling the trustor of a voluntary trust to revoke the same 
a s  to contingent beneficiaries prior to the happening of the contingency does 
not affect rested rights and is constitutional. C. S., 996. MacMillan v. Trust 
Co.,  352. 

$j 20. Nature and Extent  of Mandate Against Impairing Obligations of 
Contract. 

The General Assembly has the power to enact retroactive laws provided 
they do not impair obligation of contracts. Hoapital v. Guilford Cou~ity. 308. 

CORPORATIONS. 

9 8. Rights and  Remedies of Stockholders. 

C. S., 1146, authorizing a compulsory audit of the boolrs of a corporation 
upon written request signed by 25 per cent of its stockholders, applies to banlr- 
ing corporations, Michie's Code, 224 (j), sinve the statute embraces all domes- 
tic corporations organized for profit in which the beneficial interest and 
pro ruta ownership are represented by shares of stock. Cvle v. Trust Co., 249. 

§ 2. Licensing and  Regulation. 
Duty of examiners to issue certificate, upon proper showing, to cosmetolo- 

gist practicing a t  time regulatory act was pabsed, is mandatory and not dis- 
cretionary. Poole v. Board of Exatninc rs, 199. 
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COSTS. 

(Compensation of Referee see Reference.) 

§ 2a. Successful Party. 
Where, in an action in ejectment and for damages for cutting of timber, 

defendant files answer denying plaintiffs' title to the land in dispute, and oer- 
dict is entered in favor of plaintiffs, plaintiffs, as  a matter of law, are not 
liable for any of the costs notwithstanding that  upon the trial each party 
admitted the title of the other within the boundaries of their respective grants 
and the only controversy was as  to the location of the boundary between their 
respective grants. C. S., 1241. Cody v. England, 40. 

COUNTIES. 

§ 5. County Commissioners. 
The fact that the commissioners of a county are  erroneously advised that 

the body charged with the duty of electing a county tax collector had failed to 
act, does not empower the county commissioners to elect the county tax col- 
lector, and the person elected by the duly appointed electing body, a t  a meet- 
ing duly held on the date fixed by statute, is entitled to the oftice as  against 
the person named by the commissioners. Hill v. Ponder, 58. 

5 7. County Tax Collectors. 
Ch. 341, Public-Local Laws of 1931, prescribing the method of electing a 

tax collector for Madison County, is constitutional and valid. Hill v. Ponder, 
58. 

The chairman of four county boards were authorized to elect a county tax 
collector, ch. 341, Public-Local Laws of 1931. At a meeting held for the pur- 
pose of electing the county tax collector one of the four electing chairmen was 
disqualified by previous acceptance of another public office. TWO of the three 
remaining chairmen voted for the re-election of the incumbent. Held: The 
three qualified chairmen constituted a quorum and two of the three constituted 
a majority thereof, and therefore the incumbent was duly elected to succeed 
himself. Ibid. 

§ 8b. County Physicians and  Boards of Health. 
County boards of health a re  creatures of statute and have only such powers 

a s  are conferred upon them by the statutes, either expressly or by necessary 
implication, C. S., 7064-7075, and they are  given no power to tax but derive 
funds with which to pay salaries and other expenditures required in carrring 
on the health program of the State, from the State or county, or both. Cham- 
pion v. Board of Health, 96. 

COURTS. 

§ 14. Actions Ex  Contractu. 
Where trustor becomes resident of this State and trustee is a North Caro- 

lina corporation, and trust property is in this State, our laws, including statu- 
tory provision for revocation of voluntary trusts. MacMillan v. Trust  Co., 
352. 

An action to recover money paid under mutual mistake of fact is governed 
by the substantive law of the State in which the cause of action arose while 
the adjective or procedural law is to be determined by the laws of the state 
of the forum. Frederick v. Ins.  Co., 409. 

23-221 
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CRIMINAL LAW 

11. Capaci ty  t o  Commit  a n d  Reanonsibility 
l o r  Cr ime 
5c. Evidence a n d  Burden  of Provlng  

Mental  Incapacity.  S. v. Xlannlng. 
70. 

111. par tie^ a n d  O f f r n s ~ ~  
9. Accessories Af ter  t h e  Fac t .  S. v. Pot -  

ter ,  153. 
1V. .Jurisdiction 

12. P lace  of Crime. S. v. Brown, 301. 
VII. Evidence  

31g. Qualification of Experts.  S. v. Smith.  
278. 

33. Confessions. S. v. Manning, 70; S. v. 
Smith.  400 

34a. D e c l & a t i ~ n s .  S. v. Chapman.  1 6 7 .  
38b. Diagrams.  S. v. Smith,  2i8. 

VIII. T r i a l  
47. Vonsolidatinn of Indic tments  f o r  Trial. 

S. v. Chapman.  15i .  
52b. Nonsuit. S. v. Smi th .  400. 
53. Ins t ruc t ions  

c. On Burden  of Proof.  S. v. hlan- 
ning,  70; S. v. Smi th ,  400. 

d.  On Less Degrees of Crime. S. v. 
hlanning, 70. 

e. Expression of Opinion by Court  
on Evidence.  S, v. Smith .  400. 

g. S t a t e m e n t  of Contentions a n d  
Objections Thereto.  S. v. Wells. 
144; S. v. Smi th ,  400. 

h. Construction of Instructions.  S. 
v. Mannine .  7 0 :  S. v. Smi th .  278: 

IX. Wotions A f t e r  'Ferdict 
56 J I o t ~ o n s  for Arres t  of 

x Chapman,  157 
X. J u d g m e n t  a n d  Sentence 

61~'. Severity of Ssntence.  

J u d g m e n t .  S. 

S v. Rlchard-  
son, 209. 

62. Conditional a n d  Alternative J u d g -  
ments .  S. v. Pelley. 487 .  

63. Susoended J u d e m e n t s  a n d  Executions.  
S. b. Cagle, 131; S. v. Rogers,  462; 
S. v. Pelley. 487. 

64. Alteration of Sentence Durlng Trial  
Term.  S. v. P s t t o n ,  117. 

XII. Appeal@ i n  Cr iminal  Prosecutions 
68b. Right  of Defendant  to Appeal. S. 

v. P a t t o n ,  11'1. 
71. P a u p e r  Appeal. S. v. Mitchell, 460. 
781). Exceptions a l d  Assignments of  E r -  

ror. S. v. Wells. 144; S. v. Chap-  
m a n ,  157. 

79. Briefs. S. v. Gibson. 252. 
80. Prosecution of' Appeals and  Dismis- 

sal. S. v. Blu? ,  36; S. v. Shaw,  130; 
S. v. Baidwin. 471. 

8lc.  Harmless  a n d  Pre judic ia l  Er ror .  S. 
v. Wells. 1 4 4 :  S. v. Smith.  278: S. v. . . 
Manning. 70; S. v. Isles,  213; S. v. 
Smi th .  400. 

# Bc. Evidence a n d  B u r d e n  of P rov ing  Mental  Incapacity.  
Charge tha t  defense of insanity "must be clearly proven" hy defendant held 

not prejudicial i n  view of repented correct instructions ni other portions of 
charge. S. v. Manning, 70. 

# 9. Accessories Af te r  t h e  Fac t .  

An accessory a f t e r  the fac t  is  one who, a f t e r  a felony bas been committed, 
with knowledge tha t  the  felony has  been committed, renders personal assist- 
ance to the  felon in  any manner to aid him to escape arres t  or  punishment, 
knowing a t  the  time the person so aided has  committed a felony. C. S.. 4177. 
S. v. Potter, 163. 

The facts and  circumstances adduced by the evidence in this case, construed 
in the  light most favorable to the State,  are lleld sufficient a s  to each essential 
element to sustain the conviction of appealing defendant ac: xn accessory af ter  
the  fac t  to the felony conlmitted hy the  prinripnl felon. the  indictment and 
evidence against  the  princsipal felon being snficient to sustain convictiori of 
him of secret assault ,  C. S., 4213. and of a w t u l t  resulting in serious injury,  
C. S., 4214. I b i d .  

# 12. Jur isdic t ion:  P lace  of Crime. 
Mainte~ianc~e of establishment in this Sta te  for commissic~n of proscribed acts 

is  a nuisance notwithstanding that  ac ts  a r e  consummated outside the State.  
S. v. Brown, 301. 

# 31g. Qualification of Experts.  

The competency of a witness to te5tify ac nn expert  is  not dependent upon 
which of the  learned professions the  witness i s  a member, but upon his skill 
in the mat ter  a t  issue, which is  a question of fact  for  the court, and i t s  finding 
will not be disturbed wheli there is eridence to support i t  and there is  no abuse 
of discretion. S. c. Smith. 278. 
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§ 33. Confessions. 
Where the trial court, in the absence of the jury, hears the testimony of the 

witnesses and of the defendant upon the question of whether the various con- 
fessions made by defendant were voluntary, and finds, upon supporting evi- 
dence, that the confessions were in fact voluntary, the admission of testimony 
of the confessions will not be held for error. S. v. Mannin,g, 70; S. v. Smith, 
400. 

$j 34a. Declarations. 
Held: The trial court properly refused to permit testimony of declarations 

made by defendant on the morning following the alleged crime unless defendant 
was going to testify in his own behalf, since such declarations were not a part 
of the res gestce and therefore were incompetent as  substantive evidence but 
would be competent only for the purpose of corroborating the testimony of 
defendant. S. v. Chapman, 157. 

fj 38b. Diagrams. 
Where witnesses testify as  to the accuracy of a diagram of the scene of the 

homicide, showing the location of natural objects and the position of witnesses 
and actors in the scene, the admission of the diagram in evidence for the 
purpose of illustrating or explaining the testimony of the witnesses is not 
error, and objections thereto on the ground that  the diagram was not made by 
the witnesses and that its admission was not properly restricted are untenable. 
8. v. Smith, 278. 

§ 47. Consolidation of Indictments for  Trial. 
Held: Crimes charged were of same class and were so connected in time and 

place a s  to permit consolidation of indictments for trial. S. v. Chapman, 157. 

§ 62b. Nonsuit. 
A demurrer to the evidence presents only the question of the sufficiency of 

the evidence to carry the case to the jury, the weight and credibility of the 
evidence being for the jury and not the court. S. v. Smith, 400. 

§ 53c. Charge on Burden of Proof. 
The court charged the jury that defendant's defense of insanity "must be 

clearly proven" by him, but in other portions of the charge repeatedly in- 
structed the jury correctly that the burden of proving the defense was "to the 
satisfaction of the jury," or that the defendant "must satisfy the jury" upon 
the issue, and after the jury had retired recalled it  and again correctly charged 
i t  upon the burden of proof. Held: Construing the charge a s  a whole i t  did 
not contain prejudicial error. S. v. Manning, 70. 

A charge that  the burden is on the State to satisfy the jury of the offense 
charged cannot be held for prejudicial error a s  misstating the quantum of 
proof necessary for a conviction when the court in the immediate preceding 
portion of the charge has instructed the jury that the burden is  on the State 
to prove the fact of guilt beyond a reasonable doubt. S. v. Smith, 400. 

8 5M. Charge on  Less Degrees of Crime. 
The trial court is not required to charge the jury upon the question of the 

defendant's guilt of lesser degrees of the crime charged in the indictment 
when there is no evidence to sustain a verdict of defendant's guilt of such 
lesser degrees. S. v. Manning, 70. 



5 53e. Expression of Opinion by Court on Rviclence. 

The nGe of tlie words "yon want to find" in chargin: the jury a s  to the 
elements of the offense charged kcld, constrning the charge a s  a whole, merely 
to place the burden on the State to prow the crime charged and not to con- 
stitute an expresqion of opinion or a direction or intimation that tlie jury 
should so find. C. S., 364. S. 2;. Smith ,  400. 

ji 33g. Statement of Contentions and  Objections Thewto. 
Where defendant fnils to object a t  the time to the court's statement of a 

contention of the State, based upon an argument of counsel for the State 
which was made without objection a t  the time, the esception to the statement 
of the contention is ordinarily waived. S. z;. Wells, 144. 

Misstatement of the contentions of a party must he brought to the court's 
attention in apt  time. S. 2;. Smith, 400. 

3 33h. Construction of Instructions. 
The charge of the court slioul(1 be construed contextnnlly. S. 2'. Mutzuing, 

70: S .  c. Smith, 278; S. I ) .  Smith ,  400. 

5 36. Motion for  Arrest of Judgment. 
A motion in arrest of judgment, hased upon facts w111c11 defendant alleges 

did not come to his knowledge until after evpiration of the trial term, cannot 
be allowed in tlie Supreme Court mlien there is no fatal defect appearing on 
the face of the record. Rnlec of Practice in the Supreme Conrt, Ko. 21. 
S. u. Chapman, 157. 

5 tile. Severity of Sentence. 
E'ro~ision of statute that  pnnishment shall he in dis~~ret ion of court and 

that defendant may be fined or imprisoned. prescribes a "specific pnnishment," 
antl therefore C. S., 4172, is not applicnblr m~tl  pnnishment is not limited to 
two years imprisonment. S. 2;. Ricltal-dsotr. 200. 

9 62. Conditional and Alternative Judgments. 
IVlirrc a stntnte prescaril)rs t11:tt the pmnislinicwt for its ~io1:ltion shall I w  

a fine or imprisonment or both. the conrt is nl~tliorized to iniposr a fine and 
prison sentriic.e. :~n( l  17-hrn the (.ourt imlnww the tine antl snsp+nds execution 
of the prison sentcnc,e, the jndgmmt is not n l tcn ia t i~e ,  and the payment of the 
fine is not :I f ~ i l l  coinpli:~nc.o r~ i t l i  the jn(1gnifwt. &'. I . .  P ~ / l r , i / ,  487. 

# 63. Susprndcd dudgmmts and  Executions. 

Defendant's plea of guilty of ~ i o l a t i ~ ~ g  thc prol1il)ition laws i\ sufficient to 
support the court's finding that she had riolated the t f rmr  of a sn-pended 
sentence theretofore entercd for a prior similar offense, and the conrt may 
order the suspended wntence into effect npon motion of the solicitor made a t  
:In3 time during the p?riod of prohation. 8. .c. Caqlc .  131 

Judgment ordering that ~licpendcd execlition be put into effect must be 
supported by finding that some cxxprrss condition upon which the execution 
was surpcnded has been ~ io la ted .  P. 2.. Roqc rs, 462. 

Wiicre esecution of sentence has been s~~spenilect or prayer for judgment 
continued, the court may, a t  any time during the period (of probation, require 
tlefoiitl;ti~t to ttppr;lr ht.forc> it I )?  notice or, if necessary. I I J  c.:lpiaq, to inquire 
into alleged ~ i o l ~ t i o n  of the conditions of probation, but i t  may not require 
d e f ~ n d a n t  to so :1ppear after the expiration of the period of probation. S. w. 
Pelley, 487. 
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Time ceases to run against period of probation upon issuance of capias and 
does not run during period defendant absents himself and is fugitire from 
justice. Ibid. 

The power of the courts to  suspend sentences and judgments upon condi- 
tions of probation and to put same into effect upon violation of the conditions 
is inherent in them under the common law and is not dependent upon statute. 
Ibid. 

Where a defendant accepts the conditions upon which execution of sentence 
is suspended and prayer for judgment continued and does not appeal from 
the judgment a t  the time of its entry, he may not thereafter challenge its 
validity. Ibid. 

"Good behavior" a s  used in suspending sentences or judgments means con- 
duct conforming to the law. Ibid. 

Where judgment on one count and sentence on another count are  suspended 
upon condition that  defendant be and remain of good behavior, specific findings 
by the court that  defendant had thereafter violated several criminal statutes 
of this State during the term of probation is  sufficient to support the court's 
order that the suspended execution be put into effect and the entry of judg- 
ment upon the count upon which prayer for judgment was continued. Ibid. 

The hearing to determine whether defendant has violated the conditions of 
probation is not a trial for a new offense nor had for the purpose of punishing 
defendant for the offenses committed since the judgment was entered, but is 
solely to determine whether defendant has violated the terms of the suspended 
judgment or execution and what punishment shall be imposed under the 
original judgment, and the court is not bound by the strict rules of evidence 
upon such hearing. Ibid. 

When, upon the hearing to clctrrmine whether defendant has riolnted the 
term? of a snspended judgment nnd execution, the finding of the tonrt that 
tlefentlant had riolntrtl the terms of probation is supported by ample competent 
eritlcnce, the fact that the court a l w  htlars some incompetent evidence does 
]lot vitiate the court's findings. Z h i t l .  

Upon the hearing to determine whether n defendant has violated the terms 
upon which prayer for judgment has heen continued or of sentence 
suspended, the findings of fact hy the court and its judgment are in its sound 
dic;cretion, and the exercise of snch discretion is not rcviewable on appeal 
when there is no eridence of nhnse. I h i d .  

5 64. Alteration of Sentence During Trial Term. 

While the trial judge hns the discretionary power to chnnge the sentence 
during the term. wh(xrr it appcnrs of record that after prnyer for jndgnient 
n n s  continued. 'iritli (1efend:~nt's consent, npon specified tcwns, the court. upon 
learning of defentlnnt's intention to appeal, struck that judgment ont and  
imposed :I jail ,wnttJurc, t l ~ c  ciause will he remanded for rercntenrc. since 
tlefendant's cscrc,isc, of his right to n p ~ ~ e n l ,  C. S.. 4630, slionltl not prejudice 
him in any niallnt~r. S. z'. I 'a t tmi .  117. 

5 6Sb. Right of Defendant to Appeal. 
Dtlfentl:~nt's collsrnl to the terms Iil,on which prayer for jr~dgnirnt is con- 

tinuctl (low not w;~i\-e his right to :rl)p~al.  R. ?.. P n t t o ~ ~ ,  117. 
('onrt ni:ly not imlmse henrier swtencc~. e r rn  during term, hcc:~use of learn- 

ing tli;~t tlcfcndant intended to appeal, sincr exercise of right of nppenl shoulcl 
11ot lircj~ltlicc tlcfc~nclnnt ill any way. I b i r l .  
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5 71. Pauper  Appeals. 
There is no authority for granting an appeal 111 forma paupcris without 

proper supporting affidavit, either in a criminal prosecution or a civil action, 
and therefore a statement in the appenl entries that plaintiff is permitted to 
appeal as  a pauper has no effect when defendant fails to tile the jurisdictional 
afidavit or files an insufficient affidavit. 8. v. .ll~tchcll, 460. 

The arnrndment of C. S., 619, by ch. h9, Public La\rs 1937, permitting correc- 
tion of errors or omissions in the affidavit or certificate of counsel in pauper 
appeals a t  any time prior to the henring of the argumenl of the case, applies 
only to appeals in civil actions and not to appeals in criminal prosecutions 
under C. S., 4651 and 4652. Zbid. 

?'he affidavit required for pauper appeals in criminal prosecutions, C. S., 
4651, must be filed during the trial term or within ten dars  from the adjourn- 
ment thereof, and must contain averments that defendanl is wholly unable to 
give security for cost, that  he is  advised by counsel that  he has reasonable 
cause for the appcal prayed, mid thnt the application ili in good faith, rind 
these requirements are  milnd;ltory and jurisdictional nntl are  not subject to 
waiver. Zbid. 

Where the record on appeal ill  forma p(1up(').18 in a criminal prosecntion 
fails to contain an order xlloming such appeal or affidavit sufficient to support 
such order, the Supreme Conrt nlust dismiss the appeal for want of jnrisdic- 
ti011 upon motion of the Attorney-General, and omissions and defects cannot be 
c u r d  by affidavits filed in the trill1 court more than ten days after the adjourn- 
ment of the trial term. I b t d .  

9 78b. Exceptions and Assignments of Error. 
JVhere defendant fails to object a t  the time to the court's statement of a 

contention of the State, based upon an argument of counsel for the State which 
was made without objection a t  the time, the exception to the statement of the 
contention is ordinarily waived. AS. r.  WelZcs, 144. 

Defendant waives his c'xcneption to the refusal of his motion to nonsl~it, made 
a t  the close of the State'\ evidence, by introdnciug evitleilce and failing to 
renew his motion nt the close of all the evidence. C. S. ,  41343. S. z.. Chaptr~nn, 
157. 

§ 79. Briefs. 
Defendant's exceptions uhould he set out in his hrief ?nd reason or argn- 

ment stated and citation of ai~thorities given under each esception, otherwise 
the exceptions will be taken as  ab:tndoned. 8. 2;. Cibson, :!Z. 

9 80. Prosecution and Dismissal of Appeals. 
When defendant files no appeal bond or order allowing him to appeal in 

fwma pauperis, and fails to make uy and serve his statemr~nt of case on appeal 
within the time nllo~ved, the motion of the Attorney-General to docket and 
dismiss under Rule 17 will be granted, but when defendant has heen convicted 
of a capital felony this will he done only when no error is apparent on the 
face of the record. 8. 2;. Lillie, 36. 

When defendant fails to serve his statement of case on appeal within the 
t i m ~  allowed. the motion of the Attorney-General to do~liet and dismic;s will be 
gr;lntt4. but when the defend:~nt has been comicted of :L capital felony this 
will he done only after infpection of the record fails to diwlose error. S. v. 
Shazv, 130. 

When defendant, given leave to appeal in  fornfn pauperis, failq to serre his 
case on appeal within the time allo~ved, the appeal will he dismissed on motion 
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of the Attorney-General, but when defendant has  been convicted of a capital 
felony this will be done only af ter  a careful inspection of the  record proper 
fails  t o  disclose error.  S. ti. Baldwill,  471. 

8 SIC. Harmless  a n d  Prejudic ia l  E r ro r .  
Error  must be harmful  or prejudicial i n  order to entitle defendant to a new 

trial. S. 2.. W e l l s ,  144; S. v. Smi t l l ,  278. 
Charge on burden of proving defense of insanity held not prejudicial when 

construed a s  a whole. S. v. dlan?t ivg,  70. 
An exception to the  admission of evidence cannot be sustained when other 

eridence admitted without objection renders the evidence objected to harmless 
even if i t  be ronceded tha t  i t  was incompetent. 5'. v. Wells, 144. 

An erroneous instruction upon a material  aspect of the caqe is  not cured 
by the fact t h a t  in other portions of the charge the law is  correctly stated. 
R. v. I s l e y ,  213. 

Where. in a homicide prosecution, the cause of deceased's death is not seri- 
ously controverted, and there is  competent medical esper t  testimony, upon 
proper hypothetical question, and nonexpert testimony, unobjected to, t ha t  
deceased bled to death from a gunshot wound, the admission of testimony by 
a licensed embalmer, based upon his examination of the  body of deceased, t ha t  
deceased l ~ l e d  to death from the wound, cannot he held prejudicial. S. v. 
Smith,  278. 
d charge that  murder in the first degree is the unlawful killing of a human 

being with malice aforethought cannot be held for  prejudicial er ror  when in  
other portions of the  charge the court repeatedly instructs the jury that  de- 
fendant could not be found guilty of murder in the first degree without the 
jury's finding from the  evidence beyond a reasonable doubt that  the killing 
was  done with premeditation and deliberation. Ibid.  
d charge must be construed contextur~llg a s  a whole, and exceptions to 

isolated portions of the charge will not he sustained when the  charge, so 
construed, i s  not prejudicial. R. v. T17ells, 144; S. ti. Smith,  278; S. c. Smith, 
400. 

Where defendants have been convicted of three offenses of the  same grade 
and the same sentence is  imposed for all  three. the sentences to run concur- 
rently, if there is  no error  in the trial  of one of them, exceptions relating to 
the trial  of the others need not be considered. However, in this case the 
exceptions have been considered aerintin~ and none a re  sufficient to disrlose 
prejudicial error.  S. c. Smith ,  4( 0. 

5 l a .  Compensatory Damages  in General.  
In  order to be entitled to compensatory damages plaintiff mnst show tha t  

the damages claimeil were the natnra l  and prohahle result of the acts com- 
plained of, and show the amount of loss with reasonable certainty,  which 
rnle applies in nctions in tort  a s  well ns actions cx co~ztrnrtu.  Pnrriu u. 
Fischcr & Co., 110. 

Plaintiff gave his old therapeutic mnchine. which he contended was  usable, 
in par t  payment of a new milchine. The jnry fount1 that  the new machine 
was  northless for  the purpose for which i t  \I-as sold. After plaintiff declined 
to make fur ther  payments, defendant, through i t s  agent, repossessed the new 
marliine in plaintiff's absence. H r l d :  Plaintiff's evidence tha t  he had sevtkral 
patients whom he was  unable to t rea t  and who left him, i s  insufficient to 



ANALYTICAL INDEX. 

afford a basis for  the  award of substantial damages to plaintiff for depriva- 
tion of the  use of his machine. Ih id .  

Evidence that  defendant, throng11 i t s  agent, peaceably repossessed n t l irra- 
pe~itic' ~nach ine  on which i t  had n lien from the office of plaintiff in his ahsrnce, 
without in jury  to person or  1,roycrty. i s  inwfficient to support  t he  recovrry 
of su1)stantinl damages for the cond~lc't of clefendant's agent in removing the 
niac.liine. Ib td .  

Only one recovery may be had for  single injury,  and rerdie t  on issur of 
tlixmi~ges :rg:~inst servant i s  n verdict  g gain st plaintiff for  all  claims in excess 
of amount awarded by jury, and is the  limit of recoverj  against  the master  
when sought to he held solely on principle of respondca t  superior .  Pinnix z'. 

CIrrf l t~,  348. 

5 6. Aggravat ion a n d  Mitigation of Damages.  
Altliongli a person who is  not a t  faul t  in causing a n  in jury  is not under 

duty  to aid the injured person, if lie i s  a t  fnult  in causing the in jnry  he i s  
under ciuty to take  all  stel)a to mitigate the hurt ,  including: the eserciae of clue 
diligence in gett ing the injnrt,d person to a hoq)itnl or  in obtaining medical 
attention. I ' i l r r i ~ l ~  L'. h'. IL, 2!)2. 

7. Punitive Damages.  
111 proper instances punitire (lainages may be nwarded where only nomin:~l 

damages :Ire recoverable. I'arris G .  E'iscltcr d Co. ,  110. 
Evidence tha t  defendant's agent \vent to plaintiff's 11oi.ise a t  a time when 

plaintiff was  :~l)sent,  imd npoii being in fo rn~ed  tha t  plaintiff was  out of town. 
stated tha t  plaintiff would ~mders t and ,  entered plaintiff's office and repossessed 
a therapeutic machine on which i lefe~idant had a lien, and left a note advising 
plaintiff t ha t  he had waited to see him and  t h a t  he had  taken the machine, 
is 11c.ld insnffirient to show a willful and wanton disrrgartl of plaintiff's r ights 
necessary to support the rnhmissioii of a n  issue a s  to punitive damagcs. I b i d .  

§ 6. Pleadings  in Actions f o r  Wrongful  Death.  
-1 c.omplaint alleging a willfnl ant1 felonion\ slnying states a cau\c of action 

fo r  w o n g f n l  deatli. and  a d r n ~ ~ ~ r r e r  thereto on the gromitl tha t  t h r  complaint 
set 1111 :I purported action in ~ i e g l i g ~ n c e  and failed to particu1:lrize with facts 
:111(1 c i r cnms tn~~ces  supporting tlw g r ~ i e r a l  allegation of negligence, i, ~ r o l w r l y  
overrl~letl ,IlcLctri! c. IZtrii~scy, 37. 

§ 2a. Competency of Grantor .  
I n  an  action by the hrnefic~iarj of the  es t :~le  of a deccn>ed insane pcrson to 

stJt :aiitle ;I deed e ~ e c u t e d  by the i ~ ~ c o m p r t e n t ,  the knirtlet~ of proving mental 
incal):~c~ity a t  the time of the  csc~ciition of the d r ~ t l  is 011 plaintiff, but the  
burden i.; oil the grnntre to prove tha t  he had no 1;no~~lctlgr of tllr grantor '< 
ins-ril~iitj ant1 that  lic paid a t lcqw~te  eon\iderntion for  tile tleetl Ilortqlrot!! 
t-. 11 rjrd, 17. 

9 6. n e r d s  of Gift. 
Tlir owner of lands cxtvantrtl :I tltwl of gift thereto ant1 deli\cred snme to 

t h r  granter.  Some three i ~ n d  a liillf years thereafter lie ac.':nowledged the tleed 
and hletl same for regi\tratioil. H I  l d :  The :~cli~l(>\vletlg~ntnt of the c x e c ~ ~ t i o n  
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was not a re-execntion of the deed, and the deed of gift not having been 
registered within two years of its execution is void, C .  S., 3315, and may not 
be revived by curative act of the Ixgislature. Cr i t t s  c. VcGhee ,  465. 

g 13a. Estates  a n d  Interests Created. 
A deed to a widow and the heirs of her body by her late husband creates 

a11 estate tail which is coi?verted by C. S., 1734, into a fee simple absolute in 
the widow, and her children by her deceased husband take no interest in the 
land, C. S., 1730, not being applicable, since it applies only when no preceding 
estate is conveyed to the "ancestor" of the "heirs." Rank v. Snozo, 14. 

§ 16. Restrictive Covenants. 
The servitude imposed by restrictire covenants in a deed is a species of 

incorporeal right which runs with the land and is binding upon mesne gur- 
chasers from the grantee, even though the restrictions are  not inserted in 
subsequent deeds. Sheets v .  Dillon, 426. 

COT-enants restricting the use of land are not impolitic, and the owner of 
land may insert any restrictive covenants he deems fit so long as  the beneficial 
enjoyment of the estate is not materially impaired and the public good and 
interest are  not violated, and the party contending that  by reason of conditions 
subsequently arising the enforcement of the restrictions would be inequitable 
and unjust has the burden of proof. I b ~ d .  

Where a person owning a body of land sells a portion thereof by deed con- 
taining restrictive covenants, the restrictions will be deemed personal to the 
grantor and for the benefit of the land retained, and i t  is only when the land 
is subdivided and sold by deeds containing uniform restrictions in accord with 
a general schenle for the benefit of all within a specified area that  the pur- 
chasers of lots therein may enforce the restrictive covenants inter se. Ib id .  

Where i t  appears that  the owner of a subdivision has sold lots therein by 
deeds containing restrictive covenants and that all lots save one in the block 
in which the locus in quo is situate were sold subject to similar restrictions, 
equity will not decree that  the restrictions are roid in an action by a vendor 
against his purchaser when the owners of other lots in the development are  
not -made parties, since their rights could not be precluded by the judgment. 
Ibid. 

DESCEXT ASD DISTRIBUTIOS. 

3 10a. Collateral Heirs. 
Intestate died leaving him surviving two siqters and the descendants of 

three brothers and two sisters who predeceased him, Held: In  the division 
of the personalty, the estate should be divided in seven equal parts, the sur- 
viving sisters each taking a part pcr cnpitn, nnd the descendants of the deceased 
brothers and sisters taking the share of their ancestor pcr stirpes. C. S., 
137 ( 5 ) .  Irc re Estate of Poindcztev, 246. 

DIVORCE. 

$) 13. Alimony Without Divorce. 
I n  an action for alimony without divorce. C.  S.. 1667, plaintiff must meet 

the requirements of the statute for divorce from bed and hoard, and must 
allege with particularity the acts of the defendant constituting the basis of 
the charge that he offered sllch indignities to her person as  to rentler her 
condition intolernl~le. ; ~ n d  :~llrgcl th;lt sl1c11 ; ~ c t s  n'ere \ v i t h ~ ~ n t  atlrqlulte provo- 
ration on 1:er pnrt. P o l l u t ~ l  I . ,  P o 1 1 ~ 1 ~ i .  46. 
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DIVORCE-Con t inued ,  

Where, in an  action for  alimony without divorce, t h ~  compl:~int fails  to 
allege tha t  the ac ts  of defendant complained of were without adequate provoca- 
tion on tlie pa r t  of plaintiff, the  Supreme Court may sustain a demurrer o l e  
t t n u ~  to the  coniplaint. Ibrd .  

Plaintiff is  entitled to alimony without d i ~ o r t e  if she ~ ; L I I  su\t:lin by cornpe- 
tent evidence either one of tlie grounds alleged, in this case tha t  defenclnnt 
offered such indignities to her  person a s  to render her condition intolerable 
and her  life burdensome, and tha t  plaintiff wns wmpelletl to leave the house 
of defendant because of his failure to provide for her support i1nd his cruel, 
conten~ptuons and inhuman treatment of her. I b i d .  

Evidence disclosing a n  estrangement in the marital  relationship and the 
failure and refusal of the  defendant to place his home in heir joint nameq. a s  
promised by him prior to the marriage,  :in11 hiq refusal to build 11p n joint 
savings account. and differences of opinion hetweeii them over certain other 
financial matters,  i s  insufficient to show either indignities to the person of 
plaintiff or  conduct constituting in law nil abandonment by defendant, antl 
deft.ndant's motion to nonsuit in the wife's action for alimony without divorce 
bascld upon these two grounds should have been allowed. I b i d .  

1 Jur isdic t ion of Cour t  to Award  Custody a n d  P rc~v ide  f o r  Suppor t  of 
Child of Marriage.  

Upon institution of a divorce action the  court acquires jurisdiction over any 
child born of the marriage iurd may hear  and determine questions both a s  to 
the custody and a s  to the  maintenance of w c h  child e i ~ h e r  before or  a f t e r  
final decree of divorce. C. S., 1661. Rtoru zr. Stor)/ .  111. 

The  inherent and statutory authority of the court to protect the interests 
and  provide for the  welfare of infants cannot he affected by agreement or  
consent judgment entered into by the child's parents in a n  action for divorce, 
antl the court has  jurisdiction to modify provisions for tlie support of a child 
of the marriage, even though such provisions a r e  stipulated in a consent order 
entered in the  divorce action. I b i d .  

I n  the  husband's action for absolute divorce, a n  order \\-as entered by con- 
sent awarding the  custody of the child of the marriage 1nt1 stipulating that  
the husband pay a certain amount monthly for tlie support of the ~vife .a i id  
child, and tha t  the cause be retained for  fur ther  orders. Thereafter decree 
of absolute divorce was  entered. H c l d :  By the very t e r n s  of the agreement 
tlie court retained jnrisdictiori, and had authority,  upon tlie wife's subsequent 
motion in the cause, to direct the husbnnd to pay an  increased nrnount for  
the support of the child alone. I h i d .  

The Superior Court has  jurisdiction under C. S., 1661, to modify an  order 
for  the support  of a child of tile marriage entered in the husband's action for 
absolute divorce, and may do so upon the wife's motion in tlie cause made 
subsequent to the  rendition of the decree of absolute tli~clrce, C. S., 1665 : ~ n d  
166; not being applicable. I b i d .  

8 20. Validity a n d  At tack of Dolncstic Decrees. 

A decree of absolute divorce on the ground of two y w r s  separation was  
entered. Thereafter defendant made a motion in the ca ise to set aside the  
decree upon allegations tha t  clefendant was  inqane a t  the  time the decree was  
entered and had been insane for  some time prior thereto, and that  no guardian 
ad litenz was appointed to represent her. H c l d :  The facts llleged a re  sufficient 
predicate fo r  attack of the decree for irregularity, and therefore motion in the 
cause was  the proper remedy, and the fact that  the moticn contained fur ther  
allegations constituting a basis for  attacking the decree for extrinsic f raud 
does not preclude defendant from following this procedure. Cox v. Cox, 19. 
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DRAISAGE DISTRICTS. 

8 16. Rights and  Remedies of Bondholders. 
In suit to foreclose tax lien, puhlication which fails to denominate holders 

of drainage district bonds is insufficient to bring them into court. Comre. of 
1Vasliingtotz v.  Gaincs. 324. 

Since drainage districts are political subdivisions of the State, all statutory 
remedies and provisions for, or securing payment of the bonds issued by a 
district under authority of law, which are in effect when the bonds are  issued, 
become a part of the contract between the drainage district and the bond- 
holders. Ibid. 

Sec. 1, ch. 5:)4* P ~ ~ b l i c  Laws 1933 (Michie's Code, 5373 [ g ] ) ,  which provides 
that when drainage assessments against a particular piece of land are paid in 
full the land shall not be subject to further assessments, does not apply to 
bonds issued prior to the effective date of the statute, or affect the right of 
the holders of such bonds under prescribed conditions to require the levying 
and collection of special assessments for the purpose of paying the bonds. 
C. S., 5356. Ibid. 

EASEMENTS. 

8 1. Creation by Deed or  by Reservation in Deed. 
An alleyway is an easement constituting an.interest in land, and in order to 

create such easement by deed or reservation contained in a deed, the descrip- 
tion thereof must be sufficiently certain to permit the identification and location 
of the easement with reasonable certainty. Thompson v.  Cmberger, 178. 

The description in a deed to a certain lot contained a reservation that the 
land was "sold subject to an agreement by the parties of the first part to the 
party of the second part that there is to be reserved a 10-foot alleyway from 
the front of a certain tract of land containing 240 feet, which tract of land is  
shown on the map. The said alleyway is to run to the back of said property 
and the owners are  to have an alleyway running across the entire properties 
a t  the back." Held: The description of the easements is patently ambiguous 
and is  ineffective either to impose a burden upon the land conveyed or to  
create a n  easement upon the lands reserved by the grantors. Ibid. 

$j 2. Creation by Implication. 
Where the owner of an estate uses one part of the land for the beneflt of 

the other, which use is obvious and manifestly intended to be permanent, and 
is reasonably necessary to the fair  enjoyment of that part of the land so 
benefited, and thereafter there is a severance of title, the purchaser of the 
dominant tenement acquires the easement by implication. Fcrrell e. Trust Co., 
432. 

Right to use party wall held to pass to purchaser of building by implication 
although deed did not include land upon which wall is situate. Ibid. 

8 4. Acquisition of Easement by Payment of Permanent  Damages. 
Where the owner of land seeks to recover permanent damages to his land 

by reason of the maintenance by a telegraph company of its transmission 
lines upon his lands, the awarding of permanent damages wnnld he equivalent 
to the acquisition of a n  easement by condemnation. Lo?e r. Tr.7. Co.. 469. 

5 5. Extent of Right. 
In partition of lands it  was provided that a cartway running through and 

beyond one of the tracts should remain a s  it then was, and that each of the 
parties should hare the right to use same A S  a private way in going to 2nd 
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from his lantl. I s c l d :  The  extent of tlie easement \vr.;ls ~ .o re rn r t l  hy tlie ease- 
nlent a s  i t  existed :lt the  t ime of parti t ion,  and gates colild be maintained by 
servie~i t  tenant to  same es tent ,  b11t no more, t han  they existed a t  time of pnr- 
tition. Jricohs 1.. J('/r?r iirys, 24. 

EJECTMEST 
§ 11. Complaint .  

I n  this action in ejectment, the  complai~l t  alleged t h : ~ t  defendtmt cl:rimetl 
title a s  grantee in the  t r i~s tee ' s  t lwd nfter foreclosnre of the  property and  thnt  
the  power of sale becamr inoperative prior to foreclosure. (-'. S.. 2389, 4.17 ( 3  1 .  
Defendant demurred for  t ha t  the  complaint fnilrd to allcgt t ha t  plaintiff had 
been in ~ m s e s s i o n  of tht. property a t  any t ime v-ithin the  ten-ymr 11eriotl 
prior to the  foreclosure sale. lir.lfl: The deniurrer shonltl Ir:lre lwen overruletl, 
since plaintiff in ejectment is not retinired lo  :~llege eithclr tle~fcnt1:lut's source 
of title o r  invalidity of any tlecd in defend:~nt ' s  chain of title, nntl t lrfrndant 
had no ground to col~iplain t ha t  plirintiff ~ ~ r u p e r l y  elected to  tlisclose liy nllegn- 
tion his purpose to a t tack  tlefclldant's tlccnd : ~ n d  his grollnds therefor,  the  
applic:~l)ility of the s ta tu tes  and the  dr terni i~ ia t ion  of t he  validity of t he  forc- 
closnre tleed not being presented by dc'mnrrer to tlie complaint. Orcvrhv~ 2:. 

Pnrk~ccry Pivpcrties,  27. 

5 16. Canvass ing and Proc lama t ion  of Resul ts .  

The ~ilacll inery provitled by C.  S.. ch. 07, a s  amentlrd, for  ascertaining ant1 
declaring the  successfnl candidate i n  a n  election :rpplics t o  a l l  mnnicipnl 
elections. I,f3d?ccll r. Proctor,  161. 

The  r e t n r ~ l s  ma& by the  precinct officials consti tntr  I I I I ~  a preliminary s t q ,  
in :iscertnining the  results of an  r lwt ion,  and such r e t l l r ~ ~ s  must be canvassed 
and tleclnred by the  bonrtl of canvnsscrs :IS a n  essential pa r t  of the elcction 
m a ~ ~ h i n e r y ,  n11ic:li hoard, a f t w  judici:lllp tletermining thcl rcsnlts. mnst issne 
;I ct ' r t i t iwte of election to  the  successful candidate upon v h i c h  he  may qualify 
:rnd enter illto the  tlischargc of the  duties of the  office C'. S., 5985, 6986, 5991. 
I b i d .  

In  calirnssing the  r r t u rns  ant1 jntlicially determilling thc  r c s i~ l t s  of XI c,lec- 
tion, the> board of elections 1iu.q : ~ ~ ~ t h o r i t y ,  ;inrlicial in  it:; nntnre.  to c.xnniinc~ 
the  r e t i ~ r n s  and  tlccitle upon their  correctness and siiffic~ir~lcy, ant1 pass 11lm1i 
the  legality of any disputed b:~llots. and. to  ac.cfspt or rcjec: thcm. I h i d .  

Tlie tlrclnrntion of the Imlrtl of elec.tions a s  to  tllc r e s ~ ~ l t s  of a n  clcc+ion and 
i t s  certificnte issnetl tllerco~l. while 1ii.imri frrcic, cwrrect. :Ire not conc~lnsire. 
and  may Iw reviewed by the  c m r t s .  hilt contesting cantlitlates mnst first rs- 
l ~ a u s t  their  remedies before the  bo:rrd of c ~ l i ~ t i o i i s  hc f~ j r e  resorting to t h t  
courts. I b i d .  

ji 2. Acts  Const i tu t ing  "Taking" of Property. 
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Closing of street a t  crossing, resulting in mere inconvenience to owner of 
property abutting the street in getting to and from section on other side of 
tracks, but not placing property in cul-de-sac, is not a "taking." Ihid. 

§ 13. Right to  Interest on Award of Compensation. 
Upon present record petitioners hcld not entitled to interest on amount 

awarded for the taking of lands under enlinent domain. Yaneey v. Highway 
Conz., 155. 

9 24. Effect of Verdict i n  Actions for  Damages. 
The awarding of permanent damages in action to recover for maintenance 

of transmission line on plaintiff's land would be equivalent to acquisition of 
easement by defendant by condemnation. Loce v. Tel. Co., 469. 

§ 26. S a t u r e  and  Extent of Title and Rights Acquired. 
A judgment assessing compensation for the taking of land or an easement 

under eminent domain has the force and effect of a deed, and decree in this 
condemnation of land for highway kcld to embrace use of land for telephone 
line. Hildehrand v. Tel. Co., 10. 

ESTATES. 

§ 9d. Forfeiture of Life Estate  fo r  Nonpayment of Taxes. 
A life tenant who has forfeited her estate by failing to redeem the land 

within one year after sale of the tax lien by the sheriff, C. S., 7982, cannot be 
permitted to aroid the forfeiture on the ground of the insufficiency of the 
description of the property on the tax list, since she herself listed the property 
for taxation and could not have been misled by any alleged insufficiency in the 
description. Bryso?z v. YcCoy, 194 N. C., 91, cited and distinguished in that  
the present action does not involre the validity of the sheriff's deed. Cooper 
u. Cooper, 124. 

§ 2. Judicial Sotice of Political, Legislative, and Executive Acts of This 
State. 

The courts will take judicial notice that specified counties of the State are  
contiguous and of the census of population of those counties. Mallard v. 
ITouei,ig dutltority, 334. 

5 4. Judicial Sotice of Judicial, Legislative, and Executive Acts of Fed- 
c1~a1 Government. 

The courts may take judicial notice of when the United States Census figures 
are nl-nilnhle. Clnrk c. Greencilla, 255. 

The eonrts will take judicial notice of census of counties of the State. 
JfnllauZ c. Hocc8i)~g A~cthor i t~ .  334. 

5. Judicial Sotice of Facts Within Common Knowledge. 
I t  is n matter of common l i ~ ~ o w l ~ d g e  that a n  nntomobile driven a t  n speed 

of five to ten miles an hour cml be stopped almost instantly. Jcffrics I;. 

I'olr('l1, 415. 

a 28. Circunistantial Evidence. (Charge on burden of proof when plain- 
tiff relies on circumstantial evidence see Trial 8 39c.) 

Eridence of condition of plaintiff's shoe some time after accident, without 
more, h c l d  no evidence of condition of place plaintiff stood a t  time of accident. 
Urezwr v. R. R., 453. 
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8 32. Transactions o r  Communications With Decedeint. 
While testimony as  to personal transactions with the deceased payee of a 

note would be incompetent to establish defenses to the note over the objection 
of the personal representative of the payee, record evidence tending to establish 
such defenses is not precluded by the statute. C. S., 1795. Flippen v. Lindsc'u, 
30. 

Q 39. Par01 Evidence Affecting Writings. 
Plaintiff contended that defendants entered into a pal-01 agreement to pur- 

chase a certain 158-acre farm and to later convey the farm and certain farm 
machinery thereon to plaintiff for a stipulated price. I t  appeared that defend- 
ants thereafter gave plaintiff an option to purchase th~?  farm less 13 acres, 
which option contained no reference to the personalty, and that plaintiff exer- 
cised the option with full Bnowledge of the facts. Held .  While prior negotia- 
tions in regard to the realty were merged in the written option, the parol 
agreement for the purchase of the personalty was not, and. plaintiff's eridence 
tending to show his purchase of the personalty, considered in the light most 
favorable to him, was sufficient to overrule defendants' motion to nonsuit 
on this aspect of the case. Wil l iams v.  MoLean, 228. 

Q 41. Hearsay Evidence in  General. 
Testimony of a witness on cross-examination as  to a transaction between 

third persons occurring while the witness was not presmt, and testimony of 
another witness as  to declarations made by his father, since deceahed, that 
his father had paid the obligation in suit in full, is  held incompetent as  hear- 
say. Bunting v. Salebury, 34. 

Q 426. Admissions o r  Declarations by Agents. 
Testimony of a declaration of an automobile salesman that a t  the time of 

the accident he was driving the corporate defendant's c-ar to demonstrate it 
to a prospective purchaser, which declaration was not made a t  the time of 
the injury or near enough to the transaction to cons t i t~ te  a part of the r t s  
geata: is held incompetent and its admission constitutes prejudicial error. 
Caulder v. Notor Sales, 435. 

§ 42f. Admissions i n  Pleadings. 
Where the material allegations of the complaint are  denied in the answer, 

the admission of the complaint in evidencch is error entitling defendant to n 
new trial. Smith v.  Bottling Co., 2 0 2  

EXECUTORS AKD ADMIXISTRATO+RS. 

Q 15. Claims Arising F r o m  Individual Payment of O~bligations of Estate. 
Executrix paying claim out of funds she mistakenly thought belonged to 

estate, and thereafter having to personally restore funds, may recover from 
claimant. Frederick a. Ins.  C'o., 409. 

Q 18. Reference of Claim to Disinterested Persons. 
Where a claimant and the personal representative voluntar i l~ execute a 

written agreement referring the claim to disinterested persons under C. S., 99, 
the referees a re  not required to decide the matter accordling to law, and their 
report is conclusive and neither party is entitled to appeal therefrom upon 
exceptions, there being no provision in the statute for appeal and, the proceed- 
ing being neither a civil action nor a special proceeding nor a judicial order 
neither C. S.. 637, nor (J. S., (3.38, is applicable. In  re  ISstatc of Rc?/noldn, 4-19. 
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EXECUTORS A S D  ADhlISISTRATORS-Continued. 

§ 22. Actions t o  Obtain Advice of Court i n  Distribution of Estate. 
When there is a dispute as  to the relative proportions due each distributee 

under the canons of descent, i t  is proper for the administrators to institute a 
proceeding with notice to all interested parties to obtain the advice of the 
court. I n  re  Estate of Poindexter, 246. 

g 24. Family Settlement Doctrine. 
Trust may not be modified by consent of beneficiaries in eese to the detriment 

of contingent beneficiaries not in eese. D u f f y  V. D u f f y ,  521. Family settle- 
ment doctrine does not apply to active trusts. I b i d .  

§ 29. Costs, Commissions, and Attorneys' Fees. 
Lawyer voluntarily becoming executor may not recover for professional 

services rendered estate in addition to compensation as  executor. Lightner 
V. Boone, 78. S o r  may beneficiaries agree to pay such additional charge. I b i d .  

A letter written by the beneflciaries of an estate to the clerk of the Superior 
Court, stating that they approved of charges to be allowed by the clerk to 
compensate the executor for his services and to reimburse him for expenses, 
including counsel fees incurred in the course of the administration, does not 
constitute a promise by the beneflciaries to pay attorney fees for professional 
services rendered by the executor himself in the management of the estate. 
I b i d .  

Disbursements for fees of counsel employed by the administrator or executor 
of an estate are allowable as necessary expenses against the estate when they 
a re  for services to the estate which are  reasonably necessary and the amount 
is not excessive. I b i d .  

Where the will expressly stipulates the compensation to be allowed the 
executor, the executor, by qualifying, accepts such provision and is bound 
thereby even though the will stipulates compensation in a sum less than the 
five per cent maximum allowed by statute. I b i d .  

Since an attorney qualifying as  an executor is not entitled to compensation 
for legal services performed by him in the management of the estate, counsel 
fees of an attorney employed by him to defend his claim for such legal services, 
and also the costs in the Supreme Court on appeal, must be paid by him per- 
sonally and they cannot be allowed against the estate, since attorney's fees 
may be allowed against the estnte in an action to surcharge the executor's 
account only when the account is upheld. I b i d .  

§ 31. Actions t o  Surcharge and Falsify Account. 
An action to surcharge the account of an executor is an action pending on 

the civil issue docket, and can be heard a t  chambers out of the county in which 
it is pending only by consent. Lightncr  u. Bootie, 78. 

FIRES. 

4. Prosecutions for Willfully o r  Segligently Starting Forest Fires. 
Evidence that the county in which defendant negligently or willfully started 

forest fires was in charge of the State Forest Service and that therefore C. S., 
4310, as  amended by ch. 255, Public Laws 1941, was applicable to the county, 
defendant having offered no evidence to the contrary, i s  held sufficient, and 
defendant's exception based upon the amendment of the statute cannot be 
sustained. S. v .  Patton, 117. 
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GAMING. 

3 1. Kature and Elements of Offense in General. 

The fac t  t h a t  a de fenda~ i t  has  a license nnder a municipal ordinance fo r  t he  
use  of ticker service o r  other devices fo r  receiring and  impar t ing  information 
concerning games and sporting events, i s  immaterial  111 a prosecution for  
ma in t a in i~ ig  a nnisance in faci1it:lting betting on horse rates.  S. 1;. Brolcn, 301. 

3 2c. Horse Racing and Betting. 

13etting on a horse race is  a n  offense agairibt the  criminal law. C. S., 2142, 
2143, 4630. S. 1.. Brozol ,  301. 

l k t t i n g  up011 a horse race i \  gambling, since a horse race is  a "game." and  
since, even though az  to  the  l~ar t ic iynnts  i t  may be a game of skill, a s  to  out-  
s i d e ~ ~  who bet oli tlie result i t  i s  n game of chance. Ibrd 

GIFTS.  
5 .4. Gifts Causa RIortis. 

The  essentials of a gift c t ruw n ~ o r t i s  a r e  a gift  made ill expectancy of death  
to take effect ouly upon tlie death  of the  donor f rom the  existing disorder, 
antl delivery of tlie gift by the  tlonor. B!/~rttm v. Bn~rk ,  101. 

The evidcncc in this case tended to show tha t  intestate called plaintiff to 
11c.r heilsiile, tlirected plaintiff to  get  he r  pocketbook, \vliich contained certain 
keys, and  a t in box, tlixt intestate lntt the  keys in plairtiff 's hands  incl told 
he r  not to let allyone else have tlirm, t h a t  intestate, with the  box resting on 
he r  lap, named the  contents of the  box a n d  told plaintifP "everything in th is  
box i s  yours and  this key unlocks th is  box," instrncterl plaintiff "take tlie 
box and  pnt  i t  up" o r  "pnt i t  back in the  t:losct," and  told several witnesses 
t h a t  she 11:1tl givpn plaintiff everything. H c l d :  The  eridenc.e is  sufficient to  be 
sut~mit ted  to the  jury on the  question of intestate's delivery of a savings acconnt 
evidenced by :I 1):1111; hook co~itailretl in the  t in  box. Ib id .  

§ 10a. Saturr and Estc,nt of Highway Right of Way. 

Petit ioner constructed :I canal :I(.~OCS a co~n i ty  highway and  thereafter ~n : i i l~ -  
tainetl the  bndge  constrncted over tlic~ ca:lnal ( C .  S., 3795). The  Sta te  IIigh\v;iy 
Commission, upon taking o re r  the  h ighnay,  constructed a new britlgc,, and  
1:rtc.r colistrnctoil a scxond ne\v Ilritlgr 'ivliich \v:rs some two and one-half inches 
lower than the  first. P r t i t i o ~ ~ e r  ilistituted this proceeding under C.  S.. 3S4G 
( b l ) ) ,  a s  amended, to rtJcovtsr c ~ ~ n ~ p e n s a t i o n  upon his cont r l~ l ion  tha t  the 
lowering of the  t~rit lge interft.rct1 with t he  use of t he  canal in f l o ; l t i~~g  his  
barge under the  bridge. H c l d :  Tlir  nse of the canal by petitioner wns ptsrmis- 
sive and  snbject to  the casrmrnt  for  highway pnrposes. slid tlierc'forrl pcti- 
t ioner i s  not entitled to rcv*ovisr compensation. Dodgc u. EZiglr lc.r1!/ C'otu.. 4 .  

The  Sta te  I I i g h w ~ y  and  I'ithlic IVorlis ('ommission ha?; hec.11 grantetl esc.111- 
sive control over the  Sta te  IIiglinay System and  may in i ts  tliscwtio11 altthor- 
ize t he  nse of s high\vnp right of way hy ttllrphone a n d  te1cgr:iph conipnnies. 
antl prescribe thc  mnnncJr ant1 c s t cn t  of sucLh use, subject to tlic r ight of the  
o w i p r  of the  servicnt estate to p:rynit~nt of compmsatic~n fo r  the  n d t l i t i o ~ ~ a l  
h u r d ~ n ,  but in this case, w c  of Innd for  telrphone line was  emlrraccd in c l ( ~ ~ c t 3  
of condemnation for  higlrn-ny Inlrpows. nntl no fnr ther  comptxsntion therr forr~  
w r s  recoverahlc. H i l ( l r . l ~ ~ ~ r r ~ d  r .  T'cl. C'o.. 8. 
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§ 3. Definition of Murder i n  F i r s t  Degree. 

Blnrder in the first degree is the unlawful killing of a human being with 
malice and with premeditation and deliberation, or in the perpetration of, or 
attempt to perpetrate, a felony. S. r .  Smith. 278. 

5. Definition of Murder in  Second Degree. 

Murder in the second degree is the unlawful killing of a human being with 
malice and without premeditation and deliberation, and is presumed from an 
intentional liilling with a deadly weapon. S. c. Smith, 278. 

7a. Definition of Manslaughter. 
Jlnnslanghter is the unlawful killing of n human being without malice and 

without premeditation and deliberation. S. v. Smith, 278. 

§ 10. Mental Capacity and Drunkenness. 
While the defense of intoxication to such a degree as  to render defendant 

incnpable of premeditation and deliberation need not be supported by separate 
plea. defendant should bring to the court's attention in some appropriate way 
his intention to rely on the defense. S. z'. Smith, 278. 

§ 11. Self-Defense. 

A defendant who quits the combat may inyoke the right of self-defense upon 
the renewal of the affray even though he mny hnve been a t  fault in bringing 
about the original difficulty. 8. v. Mil ler ,  356. 

A defendant may justify the use of a deadly weapon in self-defense when 
assaulted by a person of larger size or of greater strength, although such 
person may be unarmed. I b i d .  
.1 mnn dangerously assaulted, or menaced, in his own house is already a t  

the wall and need not retreat. I b i d .  

22. Evidence Competent on Issue of Self-Defense, 

Where a defendant in a homicide prosecution offers evidence tending to show 
that he killed deceased in self-defense, evidence of the general reputation of 
deceased for violence is competent, but defendant is not entitled to show 
specific acts of violence of deceased unconnected with the homicide, and in 
cross-esamination of a State's witness, the State's objection to an interroga- 
tion as  to whether the witness did not know the deceased had "the general 
reputation of having held up and robbed a man with firearms" is properly 
sustained. S. v. L e F e ~ c r s ,  184. 

23. Demonstrative Evidence: Diagrams. 
Where witnesses testify as  to the accuracy of a diagram of the scene of the 

homicide, showing the location of natural objects and the position of witnesses 
and actors in the scene, the admission of the diagram in evidence for the 
purpose of illustrating or explaining the testimony of the witnesses is not 
error, and objections thereto on the ground that the diagram not made 
by the witnesses and that its ndinission was not properly restricted nre 
untenable. S. v. Smith, 2515. 

5 25. Sufflcienc) of Evidence and Nonsuit. 

Evidence of defendant's gnilt of murder in the first degree held sufficient to  
overrule his motion to nonsuit. S. I;. Sn~itlr .  378. 
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$j 2 i c .  Ins t ruct ions  on  Murde r  i n  F i r s t  Degree. 
A charge that  murder in the  flrst degree is the  unlawful killing of a human 

being with malice aforethought cannot be held correct, since "aforethought" 
a s  SO used does not connote premeditation and deliberation but  the pre-existence 
of malice. C. S., 4200. S. 2;. Smi th ,  278. 

$j 2 i f .  Ins t ruct ions  o n  Defenses. 
The court's instruction upon the defense of intoxicaticm rendering defendant 

incapnble of l~remeditation and deliberation hcld not prejudicial to defendant, 
certainly in view of the  fact  t ha t  defendant failed to bring to the court's 
attention his intention to  rely on this defense, and the fac t  that ,  while there 
wns testimony that  defendant had been drinking, there was  no evidence that  
defendant mas drunk. R. 2;. Smith ,  278. 

8 27h.  Charge  o n  Less Degrees of Crime. 
Where a l l  the evidence tends to show that  murder was committed in the 

perpetration of a robbery, the t r ia l  court is  not required to submit to the jriry 
the question of defendant's guilt of lesser degrees of the crime. S. c. Manning. 
70. 

When there is  no evidence of defendant's guilt of mlnslaughter,  the  court 
w e d  not submit question to jury. S. 2;. Swtith, 278. 

8 29. J u d g m e n t  a n d  Sentence. 
The provision of C. S., 4201, a s  amended by ch. 249, E'ublic Laws 1933, t ha t  

the punishment for  involuntary manslaughter shall be in the discretion of the 
court and that  the defendant may be fined or  imprison~?d, or  both, prescribes 
a "hpecific punishment," and therefore C. S., 4172, whi?h limits the sentence 
fo r  a felony for which no specific punishment is  presc.ribed hy statute,  to two 
p n r s  imprisonment i s  not applicable, and a sentence of imprisonment in the  
Sta te  Prison for  a term of seven years npon defendant's plea of guilty of 
involuntary manslaughter will be upheld, the punishment being in the  sound 
discretion of the trial  court, limited only by the prohibition against cruel and 
nnusual punishment. Constitution of North Carolina, Art. I, sec. 14. S. 1;. 
I t i chardson ,  209. 

d 80. Appeal a n d  Review of Homicide Prosecutions.  
Where, in a homicide prosecution, the cause of deceased's death is not seri- 

ously controverted, and there is  competent medical expert  testimony npon 
propr hypotheticnl question, and nonexpwt testimony, unobjected to, tha t  
dweased bled to death from a gunshot wound, the  adm~ssion of testimony by 
a licensed emt)almrr. hased npon hic; examination of ihe hotly of decea\ed, 
that  deceabed bled to death from the  wouncl, cannot he held prejudicial. S. c. 
Smith ,  278. 

A charge that  murder in the first degree is the unlawt'ul killing of a h1irn:m 
being with malice aforethought cannot he held for  prt~jlitlitial er ror  w11e11 in 
other portions of the  charge the court repeatedly in i t rncts  the jury that  
defendant could not be found guilty of murder in the first degree without the 
jury's finding from the evidence beyond a reasonable tloubt that  the  killing 
was  done with premeditation and deliberation. I b i d .  

When in a prosecution for murder  there is  no evidence tending to establish 
the  less degree of manslaughter, any  instruction with regard to mansla~ightcr  
is  harmless, and defendant's exception to the charge upon the hurden of 
overcoming the presumption of malice arising from the  unlawful killing with 
a deadly weapon, is  untenable. I b i d .  
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HUSBAND ANL) WIFE. 

i?j 4d. Abandoned Wife a s  Free  Trader, 
After abandonment, the wife may execute deed to her lands without the 

joinder of her husband. C .  S., 2830. Campbell v. Campbell, 257. 

12d. Usufruct of Lands Held by Entireties. 
The husband has the right, with the consent of the owner and holder of 

notes secured by deed of trust on the property, to use the proceeds of a Are 
insurance policy to pay a separate obligation of his, notwithstanding that the 
property was held by him and his wife by entireties and the policy had a 
mortgage clause in favor of the trustee. Henderson c. Stuart, 37. 

INDEMNITY. 

§ 4. Rights and Remedies of Persons Indemnified. 
The consignment agreement in suit provided that upon termination of the 

agreement, the consignee was to turn over to the consignor all goods and 
moneys then in his hands belonging to the consignor. Bond was executed to 
save the consignor harmless on the agreement. Held: Upon termination of the 
ngreement, the liability of the sureties in regard to the turning over of the 
goods then in the hands of the consignee to the consignor cannot be made 
to depend upon whether such goods were in marketable condition. Ckozen 
Conft ctions, Inc., c. Johnson, 224. 

The sureties have a right to stand on the terms of their contract, and are  
not bound by a statement signed by the principal admitting his liability. Ibid. 

ISDICTMEST AND WARRANT. 

§ 8. Joinder and Severance of Counts. 
A charge of reckless driving, of operating an automobile on the highway 

while under the influence of intoxicating liqnor and of assault with an auto- 
mobile may be properly joined in one indictment as  separate counts charging 
distinct offenses of the same class growing out of the same transaction, C. S., 
4622, and separate judgments may be entered upon the jury's verdict of guilty 
of reckless driving and assault, defendant's contention that the bill contains 
only one count or that the charge of reckless driving was merged with the 
charge of assault or the charge of manslaughter contained in a separate indict- 
ment consolidated for trial, being untenable. S ,  v .  Fields, 182. 

INDICTMENT. 
§ 9. Charge of Crime. 

Ordinarily, an indictment for a statutory offense which follows the language 
of the statute is sufficient. S. v. Gibaon, 252. 

10. Identification of Person Charged or  Prosecutrix. 
An indictment stipulating the name of prosecutrix as  "Robinson'' instead of 

"Rolison" held not fatally defective, the doctrine of idem eonan8 being appli- 
cable. S. v. Gibson, 252. 

12. Time of Making Motion t o  Quash. 
After plea of not guilty is entered, a motion to quash the indictment can 

no longer be made a s  a matter of right, but is addressed to the discretion of 
the court, and the exercise of such discretion is not reviewable on appeal. 
R. v. Gihson, 252. 
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INDICThlENT AND WAItRAST. 
$j 15. Amendment .  

The Snperior Court, upon appeal from a niu~iicipal police court, has  discre- 
t ionary power to permit a n  amendment of the v a r r a n t .  S. v. TT'ilson, 365. 

s 5. Af f i rn~anre  a n d  Disaffirnlnnce of Cont~*acts .  
.I minor may elect to diraffirn~ a contract relative to sale and purc1i:i.e of 

pcrbonal piopeit)  other than one authorizeti by s ta tu te  or one for n rees~a r i e i .  
B a r g c r  c. I;'trra?cce Corp., 64. 

Evidence that  the ownership of a n  automobile was  advantageous to a n  infant 
and that  he would not have been promoted in his job n i thou t  :In automobile 
available for his n\e, is  insufficient to show that  the automobile was  necessary 
fo r  him to earn  n livelihoocl, and therefore the automobi e i s  not among those 
nec'eh-arie.: for which n minor may be held liahle, arid ipon his majority lir 
may disaffirm the c o n t ~ a c t  itnd sue to recoxer the  pa r t  of the pnrchase price 
pald, possession of the ca r  having been surrcmdereil. I b i d .  

3 14. Dut ies  a n d  Liabili t ies of Guardians  Ad Liteni. 
\I7here a guardian ad l c t c ~ n  for  infants  and incompetents i s  appointed on 

the  day of tr ial ,  and such guardian accepts service and copies of the pleadings, 
anql files his answer the same day, the  judgmei~t i s  i ~ r e g u l a r  and may be 
decblared void or  set aside. C .  S.. 451, 557. S i m ~ n s  v. 8 a , n p ~ o t ? ,  379. 

I S S A S B  PERSOSS.  

3 12. Attack a n d  Set t ing Aside of Deeds. 
I n  an  nction hy the  beneficiary of the estate of n deceased insane person to 

set aside a deed executed by the incompetent, the  burden of proving mental 
incapacity r ~ t  the time of the execution of the deed is  011 plaintiff, but  the  
hnrden is  011 the  grantee to prove tha t  he liad no knowledge of the grantor 's  
insanity mltl t ha t  he paid adeqnate consiileration for  the  deed. Dorcgho-ty I . .  

B y r d ,  17 ; C'trrland v. Allison, 120. 
I n  a n  action to annul a deed on the  ground tha t  the  jyantor was mentally 

incompetent, plaintiffs may offer the deed in evidence in order to a t tack it. 
Cnl-land v. Allrson, 120. 

I n  an  action to  annul a deed on the  g ro~n id  tha t  the  grantor was  mentally 
incomp~tei l t ,  evidence of mental  incapi~city of the grantor  alone is sufficient 
to tlefrnt tlcfendant's .gcner:~l motion to tli<miss a s  of nonsnit. Ihid ,  

Where the jury finds tha t  the  grantor mas mentally illcapable of e swnt ing  
tllr deed attncl<ed, evitlrncc of clefendant's long :tssoci:~t~on with the grantor 
\I ill support a fnr ther  fintling tha t  the  defentlant had notice of the iuc:~p:~city,  
n liich r:tises a presumption of f raud.  I b i d .  

Where, in :ti1 action to annul  a deed on the ground that  gruntor \vn\ nivii- 
tally incomp~ten t ,  defendant does not allege the amount ?f consitlerntion paid 
or  pray i t s  recolery, i t  i s  not er ror  for  the  court to r e fuw to submit a n  issne 
a s  to the  amount of consideration paid, d(>fendant being fully protected by 
order of the court  retaining the cause for  adjustment between the  parties a s  t o  
rents and refund of consideration. I h i d .  

I n  a n  action to  annul a deed on the  gro~ind that  the grantor was mentally 
incompetent, evidence of inadequacy of consideration is competent to be c ~ n -  
sidered by the jury together with other fatats and circiunstances adduced I J ~  
the  evidence i11 passing upon the  issue of f raud and undue influence, notwith- 
standing t h a t  the  qnestion of defendant's r ight to reco\er t he  consideration 
paid if the  deed is  canceled is reserved for  later determiniltion. Ihrd. 
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I n  this action to annul a deed on the ground that  the  grantor was  mentally 
incompetent, the court  charged the  jriry that  the burden was  upon plaintid 
to  show by the greater weight of the evidence that  the  grantor did not have 
mental cxpacity "to intelligently understand what  he \vas doing." Immediately 
preceding this instruction the court  defined "intelligent understanding'' a s  
embracing "mental capacity to understand wha t  property he is disposing of, 
the person to whom he is conveying, the  purpose for  which the disposition is 
made, and the nature  and consequence of his act." Held:  Construing the 
charge a s  a whole i t  does not contain harmful or prejudicial er ror  upon this 
point. Ibid. 

9 15. Representation of Incon~petcnt by Guardian Ad Litem. 
An insane person who has  no general o r  testamentary guardian mubt defend 

by guardian od l i t c n ~  appointed by the  court, C. S., 451, and the provisions 
of the s ta tu te  a r e  mandatory and must be strictly observed. and judgment 
rendered without appointment of guardian ad l i tem i s  irregular. Cox v. Cox, 
19. 

Where a guardian ad l i tcm for infants and incompetents is  appointed on 
the  day of trial, and such guardian accepts service and copies of the pleadings, 
and  files his answer the  same day, the  judgment is  irregular and may be 
declared void or  set aside. C. S., 451, 557. Simnls E .  Sampson. 379. 

ISSURASCE.  

g 1Sa. Construction of Policies in General. 
Policy will be construed most strongly against  insurer,  and when provisions 

a r e  anlbiguous or  couflicting that  construotion or  provision which will sustain 
liability will be adopted. Fcltx v. Ins.  Co., 1-18. 

§ 30a. Forfeiture of Policy for Nonpayment of Premiums in General. 
Under facts of this caw,  policy providing for waiver of premiums for  dis- 

ability was  not forfeited for  failure to pay premium due last  before death 
of insnred, i t  appearing that  insured was  wholly disabled for six months and  
four  days prior t o  his death,  and tha t  he mas totally incapacitated from giving 
notice of disability during last  four  days of his life during which policy stipu- 
lated notice be given. F e l f s  v. Ins.  Co., 148. 

g 34b. Sotice and Proof of Disability. 
When the terms of a policy a s  to notice and proof of disability a re  ambig- 

uous or  conflicting, that  construction or  provision which will sustain liability 
will he adopted. Fclts 7.. I H S .  Co., 145. 

R'otice of disability during insured's lifetime held not required when insured 
i s  incapable of giving notice during period before death when notice was due 
to  be given. Ibid. 

When insurer denies linhility on the gro11nd of forfeiture of the policy for  
nonpayment of premium it waives notice and proof of disability. Ibid. 

§ 44% Provisions Limiting Liability or Constituting Conditions Precedent 
Thereto in Liability Policies. 

The policy of liability insurance in suit  provided tha t  insurer would not be 
liable for  injuries resulting from defective workmanship a f t e r  insnrerl's work 
was  "completed." A charge tha t  "to complete" means to bring to a stnte of 
entirety or  perfection, to do the work in a proper manner, is held erroneous 
a s  going too f a r  and rendering the attempted restriction meaningless ant1 
unavailing. Daiiicl E. Cas t~a l t y  Co., 7.5. 



ANALYTICAL INDEX. 

The policy of liability insurance in  suit  provided tha t  insurer mould not be 
liable for  injuries resulting f rom defective workmanship af ter  insnred's work 
was  "completed." Held: While the  term "completed" c n m o t  be given a general 
definition of universal application, and the factual situntion in each case must 
control, work cannot be regarded a s  completed so long a s  the workman has  
omitted o r  failed to perform some substantial  requirement which the  owner 
has  a contractual right to demand. Ib id .  

INTEREST.  

1. I t e m s  Drawing  Interes t .  
Jloney due by contract, except money due on penal honds, hears intele\t  

a s  n mat ter  of law. C. S., 2309 cot to^ Mills r .  X f g .  ('0.. 300. 
('. S., 2309, is  not exclusive in prescribing instances in which interest i s  

recoverable, and in proper instances interest may be rscovered upon t r a m -  
actions not coming within the  statute.  Ihicl. 

When belling agent itself bllys principal's goods and resells them nt profit. 
principal, in action to recover secret profit, i s  not entitled to interest on 
recovery. Ibid.  

JUDGJIES'I'S. 

11. J u d g m e n t s  by Confession 22d. Time With i r  Which  A t t a c k  Must be 
5. N a t u r e  a n d  Essentials.  Gibbs v. Wes- Made. Monroe v. Niven. 362. 

ton & Co., 7. 22g. A t t a c k  f o r  I r regular i ty .  Cox v. Cox, 
VI. J u d g m e n t  o n  T r i a l  of I ssues  o r  H e a r -  19; S i m m s  v. Sampson. 379. 

ing  of %lotions 22h. Void Judgments .  Monroe v. Niven. 
17b. Conformi tv  to  Verdlct  a n d  Plead-  362. 

ings. ~ a n i e y  v. Highway Com., 185; 24. Modlflcation. S tory  v. Story, 114. 
S imms v. Sampson, 379. I X .  Conclusiveness a n d  Es toppel  

18. Time a n d  Place  of Rendition.  Light -  29. P a r t i e s  Concluded. R o d m a n  v. Nor- 
ner  v. Boone, 78. m a n ,  320; IJinnix v. Griffin. 348; 

VII. Docket ing  a n d  Lien  Sheets  v. Di l lm.  426. 
19d. Docketing a n d  Priori t ies.  Gibbs v. 32. O ~ e r a t i o n  of ~ u d e m e n t s  a s  B a r  to 

Weston  & Co., 7. s i b s e q u e n t  ~ c t i o n - i n  General. ~ i l d i :  
VIII. Validity,  A t t a c k  a n d  Modillration brand v. Tel. Co., 10; Cox v. Cox, 19; 

22a. P a r t i e s  in A t t a c k  on J u d g m e n t s .  Sanders  v. Smithfield,  166; Cole v. 
S i m m s  v. Sampson, 379. T r u s t  Co.. 249: Hospi ta l  v. Guilford 

22b. Procedure  to  At tack .  Cox v. Cox, County, 308; Pinnix v. Griffln. 348. 
19; Monroe v. Niven, 362. 

5 5. Na tu re  a n d  Essent ia ls  of J u d g m e n t s  bg Confession. 
The  statutory authorization of the entry of judgments by confession is  in 

derogation of common right. and  the stalutes must be strictly construed. 
Gibbs 2;. TVcston R Co., 5. 

The filing of a verified statement and affidavit authorizing the ent ry  of a 
judgment by confession is necessary to confer jurisdiction upon the clerk to 
render such judgment, but the  verified statement, in itself, even though 
recorded on the judgment docket, indexed and cross indexed, i s  not effective a s  
a judgment of the court, evcn though the clerk intend i t  lo be so effective, the  
rendition of the judgment being the  distinct office of the court  apa r t  from 
and in addition to the ministerial actf  of filing and docketing. Ibid.  

5 17b. Conformity  t o  Verdict a n d  Pleadings.  
Judgment follows the verdict, and therefore when there is  no exception to 

the trial  and no motion to set aside the rerdict. the refuqal of the court to sign 
judgment tendered by petitioners awarding them interest on the verdict cannot 
be held for  error.  17anccl~ c. H i y h w a y  Corn., 185. 

Motion to set aside verdict if not necessary to a t tack of judgment for  irregn- 
Inrity  hen i t  is  :lpp:lrent that  verdict waq reached by conpent of par t ie i  wllo 
filetl pleadings nntl was not found by the jury. Sinlnis  2.. Rarnpson,  379. 
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When answer is not filed the relief to which petitioners are  entitled is limited 
to that demanded in and supported by allegations of the petition, and judgment 
iri excess thereof is irregular. S in~ms  v. Sanzpson, 379. 

18. Time and  Place of Rendition. 
Where an  action pending on the civil issue docket is, by consent, heard by 

the court a t  chambers out of the county, the judgment entered does not become 
effective until i t  is filed in the county in which the action is pending. Lightner 
v. Boone, 78. 

19d. Docketing and  Priorities. 
The filing of a verified statement and affidavit authorizing the entry of judg- 

ment by confession, which is recorded on the judgment docket, indexed and 
cross indexed by the clerk without entry of jndgment thereon, is ineffective a s  
against creditors whose judgments are  subsequently docketed. Cibbs w. Weston 
& co., 7. 

3 22a. Par t ies  in  Attack of Judgments. 
In an action to set aside a decree of sale for partition for irregularity the 

purchaser a t  the sale is a necessary party. Sintnrs v. Sampson, 379. 

§ 22b. Procedure to  Attack Judgments. 
The procedure to attack a jndgment on the ground of extrinsic fraud is by 

independent action, and the proper procedure to attack a judgment on the 
ground that i t  is irregular is by motion in the cause. Cox 2;. Cox, 19. 

Where the record shows service or appearance when in fact there had heen 
none, the judgment is apparently regular though void in fact, and the proper 
remedy of the party affected to correct the record is by motion in the cause. 
Xonroe c. Siuen, 362. 

3 22d. Time Within \Vhich Attack Must Be  Made. 
Lapse of time will not bar the right to move to vacate a void judgment. 

dfonroe v. Nicen, 362. 

§ 22g. Attack fo r  Irregularity. 
Allegations that defendant mas insane at  time of service of summons and 

that  no guardian nd litem was appointed to represent her is sufficient predicate 
t o  attack judgment for irregularity. COT T. Cox, 19. 

I t  is not required that movants show excusable neglect in order to be entitled 
to set aside a judgment on the ground of irregularity, C. S., 600, not being 
applicable. Simms v. Annrpso~i, 379. 

Where answer is not filed the relief to which petitioners are entitled is 
limited to that demanded in and supported by allegations of the petition, and 
respondents can be concluded therehy only to this extent, and when the judg- 
ment grants relief in excess thereof it is irregular arid respondents are entitled 
to  have it set aside. C. 8.. 606. Ibid. 

Decree of sale for partition held to grant relief in excess of that  demanded 
and wa.; irregular as to respondents who failed to file answer. Ibid. 

Motion to set aside verdict is not necessary to attack of judgment for irregu- 
larity by respondents who failed to file answer when it is apparent that verdict 
Tvas reached hy consent of petitioners and answering respondents and was not 
found by jury. Ibid. 

A judgnient will not be set aside for mere irregularity, but respondents must 
show a meritorious defense. Ibid. 
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5 22h. Void Judgments .  
A void judgment i s  one which has  a mere semblance but is  lacking in some 

of the essential elements which would authorize the court  to proceed to judg- 
ment. Monroe 1;. Xioeu ,  382. 

A judgment in  perso)iam obtained without jurisdiction of defendant by 
service of process or voluntary appearance is absolutely void for  want of 
jurisdiction, and may be disregarded and treated a s  a nullity a t  any  time, 
everywhere. I b i d .  

A judgment which is void for  want of service of proce!js is  not validated by 
a general appearance to more  to vacate, since ex nihi lo  1;ihtl fit. Ib id .  

A showing of a meritorious defense is  not necessary to vacate a void judg- 
ment. EIov-ever, want of service i s  a meritorious defense. Ib id .  

9 24. Modification. 
I n  the husband's action for absolute divorce, an  order was  entered by consent 

awarding the custody of the child of the  marriage and stipulating tha t  the  
husband pay a certain amount monthly for the support cf the  wife and child, 
anti tha t  the  cause bp retained for  fur ther  orders. Thereafter decree of ahso- 
lu te  divorce was  entered. Iic Id:  By the very terms of thcb agreement the  court  
retained jurisdiction, and hail aiithority, upon the  wife's subsequent motion 
in the cauqe, to direct the hnsbantl to pay a n  increased t~nlount for the support 
of the child alone. S t o ) y  1 . .  S t o r y .  114. 

8 29. Pa r t i e s  Concluded. 
I n  an  action under C. S., 7990, to enforce the  lien for taxes against  lands 

affwted by a contingent limitation over, in ~1 i i c .h  eac.1 class of contingent 
reniaindermen is  represented by defendants :actually served and answering, the  
jutignit~nt i i  l~ inding upon all  contingent remaindermen by class rrpresentation. 
Rodntalz t i .  S o n r m n ,  320. 

Judgment against  servant does not conclude master, but i s  conc lus i~e  on 
 lain in tiff a s  to a l l  claims of damage in excess of amount awarded against  
servant. Pinnix  c. Q r i n n ,  348. 

Rights of owners of lots in subdivision to enforce restrictive covenants 
cannot be precluded in action to  which they a re  not parties. Shee t s  c. I l i l l o ~ f ,  
426. 

5 32. Operat ion of J u d g m e n t  as B a r  t o  Subsequent  Action i n  General.  
A decree awarding compensation for  taking of a n  easement by the Sta te  

Highway and Public Works Commission, i t s  successors and  assigns, fo r  a l l  
purposes for  which the Commisiion is  authorized by law to subject such right 
of way, is  binding upon the  partie?, and n telephone company granted the  right 
hy the Sta te  Highway and Public TVorlis ('ommission to maintain i t s  poles 
and lines along said right of way is in privity with thcs Commission and is 
entitled to invoke the decree a s  against  the owner of the  fee in her  s u b e -  
q w n t  action against  i t  to recover cornpenvation for the additional burden. 
Hildcbrand 7'. Tcl.  Co. ,  10. 

Ordinarily, the doctrine of rcs  j f~dicctf tr  will not apply where the judgment 
is  rendered on any grounds which do not involve the merits. Cox 1;. Cox, 19. 

l h e  refusal of a motion to set aside a judgment becnnse inovant failed to 
allege a meritorious defense is not ~ r s  jirdrcnta and will not ba r  a subsrqurnt 
motion to set aside upon allegations disclosing a meritoriaus defense. Ib id .  

A judgment that  plaintiffs were not entitled to recover in tort  for  damages 
to  their  property ahutting a street  resulting from the closing of the street  a t  
a railroad grade c.ro.cing. ul~trii the conlt'b Iloliling thnt the miiuicipnlity llnd 
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authority to close the street, does not bar a subsequent action to recover 
damages to the property upon the theory that  the closing of the street con- 
stituted a "taking" of an  easement appurtenant to the property, entitling plain- 
tiffs to con~pensation. Satrders v. S m ~ t h f i e l d .  166. 

The fact that ail interlocutory motion of plaintiff stockholders for an audit 
of defendant corporation under C. S., 1146, was denied because reqnest therefor 
mas not signed by 25 per cent of its stoclrholder~, does not estop them from 
thereafter moving for the snme relief after tlie corporation had ftliled to act 
within the statutory time on another request for audit signed by more than 
25 per cent of its stoclrholders. Cole 1.. T rus t  Co., 2-19. 

A fin;ll judgment i i  c.onclu\ive upon the parties whenever the %me matters 
a re  a t  ibsne betn.cen them in a subsequent action, and the rights of the parties 
a s  established in the prior action cannot be aminlled by a legislative declara- 
tion to the contrary. Hospital v. Guilford Coziutu, 308. 

Where judgment for negligent injury is recovered against the servant, the 
verdict on the issue of damages is a verdict against the plaintiff as to all 
clnims in excess of the amount awarded hy the jury, and is the limit of :my 
recovery ngainst the master when he is sought to be held liable solely upon 
the doctrine of rcspo?idcat sicpcrior, and plaintiff cannot thereafter reopen or 
recan\;lbs the question or  assert that  the recovery was upon a wrong basis 
or in an  inadequate amount. Pit111ix G. f lr i f i?! ,  348. 

J U D I C I A L  S A L E S .  
§ 6. Validity and Attack. 

Pnrchaser a t  sale is necessary party upon attack of decree of sale for parti- 
tion. S i m n ~ s  r .  Pompson, 379. 

Ilecree of sale for partition held to grant relief in excess of that demanded 
and wa?. irregular as to respondents who failed to file answer. Ibid.  

$j 7. Title and Rights of Purchaser. 

An iittorney of record in this proceeding to sell lands for partition pur- 
chasetl the property a t  the sale. Thereafter certain of respondents moved to 
set :~sidr  the decrre of sale on the ground of irregnlarity. Held: The attorney 
of rceortl (.annot maintain that he is an innocent purchaser for value. Sin~nzs  
r.  S o n ~ p s o ~ ~ ,  379. 

TAGOREWS'  A S D  3I . iTERIALJIES'S  L I E N S .  

1. Nature and Grounds in General. 

The existence of a debt arising ont of contract, due by the owner of the 
property. is a necessary predicate to the esistence of a lien for labor and 
materials. C. S., 2433. Lzrofol c. li7ard, 311. 

Ortlinarily, material fnrnisher under contract with leqsee may not enforce 
lien against lessor. Ibid. 

§ 1. The Relationship. 
Sharecropper helping in pulling stnmps from field of the farm is tenant m ~ d  

not employee in respect to tlie work. P l c a s a ~ ~ t s  t'. B a ~ % i s ,  173. 
The mere existence of the relatioi~sliip of l rswr and lessee does not consti- 

tute lessee an agent of lessor. B r o ~ r n  t-. Ti'al'd, 344. 
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LANDLORD AND TENANT-Contirrucd. 

§ 10. Repairs and  Improvements. 
In  the absence of any agreement between the parties, there is no obligation 

on the part of lessor to pay lessee for improvements erected by lessee upon 
the demised premises, eren though the improvements are  annexed to the free- 
hold and cannot be moved by lessee. Broncrr. c. Ward,. 344. 

Lessors are not liable to a materialman who, under con1 ract with the lessee, 
furnished materials for improvements which were annexed to the land and 
became a part of the realty, merely by reason of the fact that lessors took 
possession of the premises, with the improvements, upon the surrender of their 
tenant. Ibid. 

LARCENY. 

§ 5. Presumptions and Burden of Proof. 
\]-here there is evidence that property mas placed in defendant's possession 

by another and that defendant did not know it a t  the time and was arrested 
before she had opportunity to find it in her constructive pc~ssession, such recent 
possession, while competent circumstance, is insufficient lo raise presumption 
warranting conviction in itself. S. v. McFalls, 22. 

§ 8. Instructions. 
There was evidence that property which had been s~olen was placed in 

defendant's possession by another and that defendant waf, arrested before she 
had an opportunity to didcover it  in her constructive possession. Held: An 
instruction to the effect that where possession of stolen property is so recent 
that defendant could not have gotten possession unless he had stolen it, there 
is a presumption justifying conviction unless defendant offers testimony in 
explanation raising a reasonable doubt of guilt. is erroneous as  not being 
applicable to the facts in evidence and as  placing too h~zavy a burden upon 
defrwdant. 9. v. McFalls, 22. 

LIMITATIOS O F  ACTIONS. 

l a .  Nature and Construction of Statutes of Limitation in  General. 
Our statutes of limitation generally limit the time within which actions may 

he brought, and thus operate upon the remedy but do not destroy the right. 
Dfnzai v. Tart,  106. 

Trustor made part payment on one of the notes secured by the deed of trust, 
and an action to foreclose the deed of trust was instituted within ten years 
thereafter. Held: Although an action on the note not credited with part pay- 
ment was barred, the debt evidenced thewby was not destroyed, and the 
proceeds of sale may be lawfully applied to the entire balance of the debt 
secured by the deed of trust, including that evidenced by the barred note. 
Ibid. 

l b .  Applicability to Sovereign. 
KO statute of limitations runs against the sovereign unless it is expressly 

named therein. Charlotte v. Racanaugh. 259. 
The three-year statute of limitations does not apply to all action by a munici- 

pality to enforce assessment lifws for pnhlic improvements, since the three-yenr 
statute does not apply to actions brought by the State or its political sub- 
dirisions in the capacity of its sovereignty. ('. s.. 420. [bid. 

Liens for public improvernrnts are  barred after the tea-year periocl pre- 
scrihetl Iry ell. 331, Public I , n w  1929. I h  d .  
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LIMITATION O F  ACTIOSS-Continued. 

9 2e. Actions Barred in Three Pears. 
The three-year statute of limitations, C. S., 441, is applicable to sureties on 

sealed instruments as  well as  on instruments not under seal. Flippen v. 
Lindscu, 30. 

An action by the heirs of mortgagors to set aside a conveyance of the equity 
of redemption by mortgagors to the mortgagee is an action based on fraud and 
must be instituted within three years from the discovery of the acts constitut- 
ing the fraud, C. S., 441 ( 9 ) .  t~ntl the ten-year statute has no application. 
Masserigill z'. Oliver, 132. 

6. Continuing and Separable Trespass. 
Where the owner of land seeks to recover for trespass and for permanent 

damages to his land resulting from the erection and maintenance by defendant 
telegraph company of its transmission lines over his land, the action for tres- 
pass is barred by the three-year statute of limitations, C. s., 441 ( 3 ) ,  the 
trespass being a continuing trespass, but the action for permanent damages 
a s  compensation for the easement is not barred until defendant has been in 
continnous use thereof for a period of twenty years so as  to acquire the right 
by prescription. Love v. Tel. Co., 469. 

5 l l c .  Commencement of Action-Amendments, 
In an action against husband and wife on a note signed by them as makers, 

t h e  court, in its discretion, permitted an amendment of the summons and 
return to correct the middle initial in the name of defendants. Held: Since 
the amendment did not change the nature of the action, and the rights of third 
parties are  not involved, the amendment relates back to the commencement of 
the action, and the court correctly ruled that the original summons mas sum- 
cient to bring defendants into court and that no new summons was necessary. 
Lee v. Hoff, 233. 

5 12a. P a r t  Payment. 
Sotation of part payment entered on a note by the payee after the note has 

become barred by the statute of limitations is incompetent as  a self-serving 
declaration: but such notation made prior to the bar of the statute is compe- 
tent as  a declaration against interest. However, entry of the date by the 
pnyee is no evidence that the notation was made prior to the bar of the statute, 
but such fact must be established by evidence aliunde, and in the absence of 
evidence crliuifde it is insufficient a s  a matter of law. Demai v. Tart,  106. 

Part payment operating to start the running of the statute of limitations 
anew against the right of action to foreclose a mortgage or deed of trust, 
C. S., 437 ( 3 ) ,  is any payment on the debt secured by the instrument, and the 
action to foreclose is not barred within ten years from such payment notwith- 
standing that the part payment is applied to only one of the notes secured, 
resulting in the bar of the statute as  to an action on the other note. Ibid. 

5 13. Sew Promise. 
C. S., 416, does not change the character and quality of an acknowledgment 

.or promise necessary to repel the statute of limitation except to require that 
the acknowledgment or promise be in writing and signed by the party to be 
charged. Trust Co. 1;. Lzcmber Co., W. 

In order to revive a debt which is barred by statutes of limitation, there 
must be an express unconditional promise to gay same, or a definite unqualified 
acknowledgment of same as  a subsisting obligation from which the law will 
imply a promise to pay. Ibid. 
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Tlie law IT-ill imply n proriiisc to pay a debt from nn nclrnowledgment of t he  
debt by the1 t ld)tor a s  a n  e s i s t i ~ g  o1)ligation nnless the ncknowledgmrwt i s  
qnalified. Ibid. 

*\ n r i t t r n  aclinowlcdgmc~lt or promise to  pay a debt r i l l  bind :I c o r ~ o r a t e  
delltor if the  writ ing be signc3tl ill the  mime of, or in behalf of tiic corporate 
debtor I)y a n  authorized agent o r  officer. Ibid.  

I n  oriler for  a n  ncl~l lo \~lc t lgrn(~~i t  or promise to  pay a debt to  repel the  bar  
of r t n t ~ ~ t w  of limitation i t  ninst he made to the  crcditor himself o r  to a n  
:Ittorney or agent of the cwdi tor  acting on behalf of h is  principal. Ibid.  

I,;ridence lrcltl s~~ff ic ient  to  support  finding t h a t  secretary-treasurer of corpo- 
ration \\-as withunt power to  hind corporation by ncknowledgment of debt so 
:rs to repel bar  of statute.  Ibitl. 

# 1 .  Satur+t= and Ewentials of Cause of Action. 

Jlnlic.ions 11rosec.ntion is  tlic wrongful insti tntion o r  pro!wcution of an action 
i)r ~~rocwvl ing  wi t l~on t  prol~nblc cause, to the  hn r t  and tla~rlirge of the  comp1:rin- 
11nt. I.'i~tc~~rc,c ( ' o rp .  .c. Lr r?~ t ,  189. 

The  l~ro*ec.ntion of the  ancil lary remedies of claim and  delirory and  receiwr-  
aliip, mal ic ion~ly  nnd without prohahle cnnae, will cupport nn action fo r  
~nal ie ious  prowc.ntion. Ibtd.  

3 3. Probable Canse. 

Tlie qnwtion of prob:rl)lr canst. i s  to t l r ~  de t r rminrd  hy the  facts as they 
:11q)raretl to  tlcfend:lnt a t  the  time, nntl n l i rn  plaintiff 1 ~ 1 s  nrntle statements 
~ ~ n d e r  o i~t l i  \\-l~i(.li r e :~son :~ I~ ly  incite n strong snspicion of I& guilt, upon whicli 
tlrf(~ntl:~rit rclic~tl in instigating the  prosecution, plaintiff's esplmmtion of the  
stntcnrcnts 11po11 the, tr ial  of his action for  mrlicions proscvxtion does not 
: ~ f f f ~ * t  the  qutwion of prohahlr, caner.  Rrcrcls r .  Reuuctt. 127. 

TVhen thc  f : ~ c t e  nrc atlnnttcstl o r  cstal)lislietl. the  qncstion of prohal)lc ciillse 
is  one of In\\- fo r  tlicb court. 171itl. 

# 5.  Termination of I'rosecution. 

Since a n  actiou fo r  nx~l ic ic~ns  11roscc.nlion camlot be ~naintninctl  until the  
tf~rrninntion of the  ;~c.tion upon \\-hiell i t  is  bawd.  :I cause of action fo r  ni:~licions 
p r o m x t i o ~ i  cnlillot be set 1117 :ls a co~n i t c~ rc l a i~n  in tlict action upon wl~icli  i t  is  
l~reil ic;~tcd.  l~'itttrt~c.c, C'orp. 1'. Latrc,, Is!). 

5 9. Sutticicnry of Evidence and Sonsuit. 

Plaintiff, ill a prior :iction :ig:ri~iit him fo r  :in acc40~uiting. made s t : l tome~~tz  
luitl(,r o:rtli I I ~ O I I  : ~ d w r s c  (~sirniin:~tion.  wlli('li .st:xte~ncnt'i were sufficic,nt to  
:~ft'ortl :I 1 ~ ~ r s o 1 1  of or(l i l l i~ry (*:rntion ~ ( ~ : I s o I I : I ~ ~ ~  gronn(1 to lwlicre he was  gnilty 
of ( ~ ~ ~ r l ~ c ~ z z l e l i l ~ ~ ~ ~ t ,  nncl c.onstit~itc~tl tlle Ins is  of tht. prosecntio~i of dc~fcntl:rnt for  
(lint c~ririic~. A vcrt1ic.t of :lcv~nittal n-:IS t l i rc~te t l  in t l ~ v  c~~: lbrzz leme~l t  prosoc.n- 
t o  1 l i t i f  i t i t ~ t l  t i  i i  f o r  i i n l i i o ~ s  r c ~ t i .  III 111: 1.11~ 
s t : ~ t e n i c ~ ~ ~ t s  ni:~(Ie k)y 111:1i11tiSf on tlit' : a ( l \ -~~%i> ( ~ x : ~ ~ n i ~ i : ~ t i o ~ l ,  i11tro(111(wI in tbvi- 
111111(v by (l(~fei1(1:111t in the  :l(.tion fo r  n i :~ l i ( . io~~.< ~ ~ r o s c v ~ r i t i o ~ ~ .  w ta I ) l i~ l i  I I~o I I : I I ) I c~  
C:IIIW :re a n ~ : r t t ~ r  of 1:11v, : I I I ~  d f ~ f c ~ n d : ~ ~ ~ t ' e  111otio11 to 11ons11it sliot~ld h:ivc, I I C T ~ I ~  
:lllO\\-t'tl. 1k'rllr~l.s 7.. 1:c'lltlr t t .  12;. 
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8 1. S a t u r e  a n d  Grounds  of W r i t  i n  General .  
Murrdant~rs will lie only to  compel the  performance of a clear legal duty  a t  

the  instance of the  par ty  having a clear legal r ight to  denland i t .  C11amj)ion 
1.. Board of Hectlth, 96;  Poolc C. Bourd of E x u n ~ i ~ r c i x ,  190. 

8 2a. Ministerial  o r  Lega l  Duty.  
The provision of see. 20, ch. 179, Public Laws 1933, t h a t  a person who had 

been practicing cosmetic a r t  in Sort11 Carolina and who was  practicing such 
a r t  a t  the t ime of the  effective date  of the  s ta tu te ,  upon making proper affidavit 
: ~ n d  complying with the  provisions of the  ac t  a s  to physical fitness and paying 
the  required fee, "shall be issued a certificate of registration a s  a registered 
cosmetologist" prescribes a mandatory duty,  and  the board of examiners has  
no discretionary power to refuse to  issue the  certificate in such instance, ant1 
there'fore a complaint in suit  for  ntantlanzzls alleging full  compliance with the  
provisions of t he  s ta tu te  in this respect and  the  refusal  of the  board to issue 
the  certificate to  plaintiff, i s  not demurrable. Poole c .  Board of Examiners,  
199. 

Where a zoning ordinance provides t h a t  any nonconforming use existing a t  
the  t ime of i t s  passage may be continued, t he  duty  of the municipal t ax  col- 
lector to issue a license to  a nonconforming business existing a t  the time of 
the  passage of the  ordinance i s  purely ministerial and  not discretionary o r  
qrtusi-judicial, and nlnndantits will lie to compel the  performance of such duty.  
Ornoff v. Durham,  437. 

§ 2b. Discretionary Duty.  
Discretionary powers may not be controlletl by nzandun~~ts .  Poolc v. Board 

of Exanzii~ers,  199. 

$j 2c. T o  Compel P a y m e n t  of Claim Agains t  County,  City, o r  O the r  Munici- 
p a l  co rpo ra t ion .  

I n  order to  be entitled to  nlrintiunzus to compel a municipal corporatioil, 
governmental agency or public officer to  pay a claim, plaintiff must allege and  
prove tha t  there a r e  funds  availahle with which to pay the  claim. Champion 
C. Roavd of Health,  96. 

J l a ~ ~ d u n ~ u s  to  compel payment of claim is substi tute fo r  execution, and 
therefore n r i t  will not lie unless execution against  individual would issue. 
I b ~ d .  

I n  thiq suit  for  nzundamus to  compel the  county board of education to pap  
a n  award  rendered againqt i t  by the  Indust r ia l  Commission, allegations dis- 
closing tha t  t he  county board of health operated on funds  derived from the  
county and the  Sta te  Board of Health,  and  t h a t  i t  had  failed to  include in i t s  
budget f m d s  for  t h e  payment of the  award,  are held to negate t he  existence 
of fnndu availahle to the county board of health with which to  pay the  award,  
and  therefore the granting of a ~ v r i t  of manda?n?is directing i t  to pay the  
award  must be reveriecl. Ibrd. 

5 2e.  Adequate  Remedy  a t  Law.  
Wherr  a zoning ordinance provide4 t h a t  any nonconforming use existing n t  

t he  time of i t s  paswge  may be continned, the  municipal board of adjustment 
ha3 no jnrihdiction OT-er bnsinesses coming n i th in  t he  proviso, and  therefore 
when a person claiming to come within the  proviso i s  clcnied license, the con- 
tention of the  city t ha t  h e  cannot maintain suit  for  nzandarrzzcs because of t he  
existence of a n  adequate remedy a t  law by cer t rorur~ to  the  board of adjus t -  
m e ~ ~ t ,  ih untena1)le. Otwofl C. Dctthunl. 457. 
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MASTER AN 'D SERVANT. 

I. The Relationship 
1. Creation and Existence. Pleasants v. 

Barnes, 173. 
2. Contracts of Employment. Coiey v. 

R. R., 66. 
111. Employers Liabillty for  Injuries to 

Employee 
14a. Tools, Machinery, and Appllances. 

Pleasants v. Barnes, 173. 
15. Methods of Work, Rules and Orders. 

Pleasants v. Barnes, 173.  
17. Assumption of Risk. Pleasants v 

Barnes. 173.  
18. Negligence of Fellow Servant. Pleas- 

ants v. Barnes, 173. 

IV. Liabillty for Injuries to Third Persons 
21c. Nature a n d  Extent of Master's Lla- 

bllity. Pinnix v. Griffin. 348. 
V. Federal Employ~ws' Liability Act 

27. Negligence 01' Railroad. McCroweil 
v. R. R., 366 ;  Brewer v. R. R.. 463. 

28. Assumption of Rlsk. .McCrowell v. 
R. R., 366. 

29. Contributory Negligence of Employee. 
McCrowell v. R. R., 366. 

Y I I .  Workmen's Compensation Act 
39c. Application to In jur ies  Received O u t -  

side State. Mallard v. Bohannon. 
2 2 7  - -  .. 

53c. Enforcing Payment of Award. Cham- 
pion v. Board of Health, 96. 

9 1 .  The Relationship. 
Plaintiff was  a sharecropper on defendants' farm.  Thrl agreement between 

them made no provision in regard to plaintiff helping in pulling stumps or  in  
doing extra  work on the farm,  hut in response to defendants' request, plaintiff 
aided in pulling stumps from a field on the  farm. H e l d :  Plaintiff's work in 
helping to pull the stumps mas incidental to the  contract of renting, and in 
regard thereto the relationship between the  parties was I h a t  of landlord arid 
tenrmt and not t ha t  of master and servant. Plcasants v. Barnes, 173. 

5 2. Contracts of Employment. 
Employees of a shop may sue  to enjoin a n  arbi t rary  or fraudulent modifira- 

tion o r  delimitation of a collective bargaining agreement made for  their  benefit 
by and between the  employer and the  duly authorized representatives of their  
craf t  or  class. Coley v. R. R., 66. 

The Brotherhood Railway Carmen of America, certified a s  the duly author- 
ized representative of a craf t  o r  class of curmen, helpers and apprentices, has  
the  power, by agreement with the  Railroad Company, t o  create seniority rights 
fo r  the  employees i t  represents, arid, by the same tolien, t c ~  modify these rights 
in good fa i th  in the  interest of the larger good, such agreements being within 
the  scope of collective bargaining. I h i d .  

Evidence held insufficient to s h o ~  willfullness o r  mali~5ousness on pa r t  of 
bargaining agency in failing to act  on employees' protest tc supplemental ngree- 
merit delimiting seniority rights. I h i d .  

9 14a. Tools, Machinery, and Appliances. 

Plaintiff was  engaged in helping pull stumps with a travtor and chain. The 
chain had no hook, but the  stumps were pulled by wrapping the chain around 
the  stump several times and locking the links by tightening the chain with the 
tractor while plaintiff held the  other end of the chain. H e l d :  I n  order to 
predicate liability on the  par t  of the master in failing to provide a chain with 
a hook, plaintiff must show that  chains wit11 such hooks were in general :ind 
i~pproved use in performing such work. Plcnsants z'. R n m e s ,  173. 

5 15. Methods of Work, SufRcient Help, Rules and Orders.  
I n  order to hold the master liahle fo r  injuries to a servant on the ground 

t h a t  the master failed to provide a sufficient number of employees to do the 
work, the injured employee must show that  the insufficiency of help was u 
proximate cause of the  injury.  Pleasants 2'. B a m ~ s ,  173. 

$j 17. Assumption of Risk in Actions at Con~mon Law. 

Plaintiff was  engaged in helping to pull h tun~ps  with ,i tractor and chain. 
Plaintiff's evidence clisclo~rd that  he objected to doing the work without more 
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M A S T E R  AND SERVANT-Continue&. 

help and without a hook on the chain, but that he continued to work without 
any promise by defendants to repair the chain or furnish more help. H e l d :  
The relationship between the parties was not such as  to obligate plaintiff to 
continue to work in the face of known danger, and therefore plaintiff assumed 
the risk incident thereto. Pleasnnts  2;. Banzcs,  1'73. 

5 18. Segligence of Fellow Servant. 
Ordinarily, a master is not liable for an injury to a servant attributable 

solely to the negligence of a fellow servant provided the master has exercised 
reasonable care in selecting servants who are competent and fit for the work 
in which they are engaged. Pleasants  v. B a r n t s ,  173. 

The presumption is that the master has used due care in selecting his serv- 
ants, and the burden is upon an employee injured by the negligence of a fellow 
servant to show by the greater weight of the evidence that the fellow servant 
mas incompetent and that the master employed or retained the fellow servant 
after knowledge, actual or constructive, of his incompetency. Ibid.  

Plaintiff was helping pull stumps with a tractor and chain. The evidence 
i s  lwld to disclose that plaintiff's injury was the result of negligence of his 
fellow servant, the tractor operator. Ibid.  

§ 21c. Nature and  Extent of Master's Liability of Negligence of Sewant. 
Damages mny not be recovered against master in amount larger than 

damages theretofore awarded by jury against the servant. Pianix v. G r i f l n ,  
348. 

5 27. Negligence of Railroad Employer. 
A rule of a railroad company that when cars are pushed by an engine a 

trainman must be stationed on the front of the leading car. except when 
shifting or making up trains in the yards, which exception should not apply to 
extended movements in the yards, is held one for the protection of employees 
working in the yards. McCrowell v. R. R.,  366. 

Whether a safety rule regulating operation of trains had been abrogated, to 
the knowledge of plaintiff, in the type of train movement causing the injury 
in suit, held for the jury under the evidence. Ibid.  

In this action under the Federal Employer's Liability Act, evidence of negli- 
gence on the part of defendant held sufficient. Ibid.  

Testimony of plaintiff that he saw paint on the bottom of his shoe some four 
months after the accident, and testimony of a witness that soon after the acci- 
dent he saw paint on the heel of plaintiff's shoe, without evidence a s  to the 
condition of the shoe before the accident or evidence that care was taken to 
keep the shoe in the same condition it  was in a t  the time of the accident, is no 
evidence that the platform or step on which plaintiff was standing a t  the time 
he slipped and fell to his injury had wet paint on it or any other foreign 
5nbstance. and fails to sustain plaintiff's allegation, in his action under the 
Federal Employer's Liability Act, that defendant mas negligent in permitting 
the step or platform on which plaintiff was required to work in the course of 
his duties in interstate commerce, to become covered with wet paint, dust or 
other substance. Breu'er' v. R. R.,  453. 

In this action under the Federal Employer's Liability Act, plaintiff's evidence 
trnded to show that the brake used was approved and in general use and that 
in its operation it  would turn to the left upon a slight pull. Plaintiff testified 
that when he slipped and fell from the brake step he caught the brake wheel, 
which turned to the left and thus failed to provide him with a stationary grip 
to prevent his fall. Hcld:  Plaintiff's evidence fails to support his allegation 
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t ha t  the brake in question was  defectire and is  no evidcnce of negligence on 
the par t  of the employer in this respect. Ibid. 

# 28. Assumption of R i sk  Under  Fede ra l  Employer 's  Liabili ty Act. 
A r:~ilroad employee injured while engaged in in t e r s t a~  e commerce prior to 

the  1939 amendment to the  Federal Emplopr ' s  Liability hc*t. which abrogntrd 
the doctrine of assumption of risk ns applied to a fellow servant, is  entitled, 
a t  least. to the  application of the doctrine of assnmption of risk a s  interpreted 
21t the  time of his injury.  McCro~w21 r .  I?. R.. 366. 

Prior to  the  1939 amendmrnt to the  Fedrra l  Employer'h Liability Act, the 
doctrine of assumption of risk was  not affected by whetlwr the  injury resulted 
f rom the negligence of a fellow servnnt or  not, the general rule tha t  a n  em- 
ployee assumes only the  usual or  ortlinary risks, and extl'aordinary risks only 
when he knows o r  haq reasonable opportunity to know rand appreciate them, 
being applicable. so that  an  employee did not assume cases of unusual or  
ins tant  negligence on the  pa r t  of a fellow employee. Ibid. 

I n  this action under the Federal Employer's Liability Act to recover for  
injuries sustained prior to the effective d : ~ t e  of the 1939 amendment, plaintiff 
relied upon the violation by a fellow employee of a rule requiring a t ra inman 
t o  be placed on the  front of the leading ca r  when cars were pushed by an  
engine. Hcld: Plaintiff employee cannot be held to have assumed the  risk of 
t he  violntion of the  safety rule by his fellow employees. Ibid. 

$j 29. Contr ibutory  Segl igence of Employee in Actions Under  Fede ra l  
Emp!oyer's Liabili ty Act. 

Under the  Federal Employer's Liability Act, contributory negligence does not 
b a r  recovery, but i s  to be taken into account on the  qrtnntztm of damages. 
McCrowcll v. R. R., 366. 

The  duty of the  court, to give peremptory instructions on the  issue of con- 
tr ibutory negligence when but a single inference can be drawn from the  evi- 
dence by reasonable minds, applies to  an  action brought under the Federal 
Employer's Liability Act. Ibid. 

Evidence held to disclose contributory negligence on pa r t  of employee struck 
by t ra in  in freight yard during daytime. Ihid. 

I n  an  action under the Federal Employer'., Liability Act, a n  instruction to  
the  effect that  t he  jury should consider contributory negligence only upon the  
question of quantum of damages, so that  if plaintiff and defendant were 
equally guilty of negligence proximately causing the  injury,  the award  of 
damages should be reduced one-half, while if plaintiff were guilty of a greater  
degree of negligence, the qitonttrm of damages should bt? reduced more than 
ontl-half, and conversely, t h a t  if defendant were guilty of a greater degree of 
negligence the  damages should be diminished less than ontb-half, i s  held withont 
error.  Zbid. 

$j 3912. Application of Compensation Act t o  In ju r i e s  Received Outside State.  

When the  contract of employment i s  for  services to  be rendered exclusively 
outside this Sta te  ,and such services in fact  a r e  performed in their  entirety 
onlside i t s  borders, our Workmen's Compensation Act has  no application. 
Ch. 120, Public Laws 1929, a s  amended. Mnllnrd v. Boh~tn?zon, 227. 

$j 53c. Enforc ing P a y m e n t  of Award.  
The procedure for  the enforcement of an  award of t h ?  Industrial  Commis- 

sion when no appeal i s  taken therefrom is by filing a certified copy of the 
award  in the  Superior Court, wherenpo~l said court shall render judgment in 



ANALYTICAL INDEX. 

MASTER ASD SERVAST-Contiuued. 

accordance therewith and notify the parties. Sec. 61 of the Compensation -4ct. 
Chnmpion v. Board of Health, 96. 

Mandamm to compel a municipal corporation, governmental agency or public 
officer to pay a claim is equivalent to execution, and therefore a suit to compel 
a county board of health to pay an award rendered against it  by the Industrial 
Commission from which no appeal was taken mill not lie until judgment on 
the award has been rendered by the Superior Court in accordance with the 
procedure outlined by the Compensation Act. Ibid. 

MONEY RECEIVED. 

3 1. Nature and Essentials of Cause of Action. 
The courts of South Carolina recognize the right of equitable relief to a 

party who has suffered injury or loss by reason of mutual mistake of fact. 
Frederick v. 1 ~ s .  Co., 409. 

Complaint held to allege cause of action in favor of executrix against 
creditor who was paid claim out of moneys which parties thought belonged 
to estate, but which executrix had to personally refund to rightful owner. Ibid. 

9 Za. Equitable Mortgages. 
Where a mill directs that lands be sold and the proceeds be divided among 

named beneficiaries, and a beneficiary mortgages his interest prior to the sale 
by the executor, the mortgage is an equitable assignment to the extent of the 
indebtedness secured thereby of the mortgagor's share in the proceeds of sale, 
and this result is unaffected by the purchase of the land by the mortgagee a t  
the executor's sale. K i n g  2;. Lewis, 315. 

3 25. Acquisition of Outstanding Title by Mortgagee. 
Ordinarily, the acquisition by the mortgagee of an outstanding title, by 

purchase a t  a tax sale or a t  the foreclosure of a prior lien or otherwise, will 
be deemed for the benefit of himself and mortgagor, and the mortgagor will 
be permitted to redeem upon payment of the total of the debts. King c. 
Lewis, 315. 

Where a will directs that the land be sold and the proceeds of sale divided 
among the beneficiaries, and a beneficiary mortgages his interest prior to the 
sale by the executor, and the mortgagee purchases a t  the executor's sale, the 
mortgagor cannot contend that as  to his share of the land the relationship of 
mortgagor and mortgagee .continues to exist, since the executor's sale divests 
the beneficiaries of all interest in the land, legal or equitable, upon which the 
right of redemption can be predicated. Ibid. 

3 301. Agreements to Delay Foreclosure or Permit Mortgagors to Rein- 
state Loan. 

Allegations that consent judgment of foreclosure was entered upon the 
ccstui's agreement not to enforce the judgment until a specified date and to 
reinstate the loan npon payment of all delinquencies by that date, that plaintiff 
trustors made proper tender within the time specified, and that defendant 
cestui breached the agreement and had the lands sold under the consent 
judgment of foreclosure, is held to  state a cause of action for breach of con- 
tract, and the granting of defendant's demurrer on the ground that the action 
was an attack of the consent judgment for intrinsic fraud by independent 
action is error. Hawkins .r;. Land Bank, 73. 

2 1 2 2 1  
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# 24. Transfer of Equity of Redemption t o  Mortgagee o r  Cestui. 
An action 11s the heirs of the mortgagors to set aside a conveyance of the 

eqnitj- of redemption by tlie mortgagors to the mortgagee is a n  action based 
upon fmlitl, and the fact that upon the introduction of the deed from the 
moiStgiigors to the mortgagee the law presumes fmnd and casts ~ipon the niort 
gagee the burden of proving the hoilu fitir.u of the transacation, does not affect 
the character of the action as  one grounded upon frantl. Jfassorgill v. Oliccr, 
132. 

# 35a. Right of Mortgagee to  Bid in  Property. 
A mortgagee cil1111ot purchase a t  his own sale e i t h ~ r  directly or indirectly. 

fZrc~.ria 1.. Hilliard, 329. 

§ 37. Disposition of Proceeds of Sale. 
l'rnstor made part payment on one of the notes secured by the deed of trust, 

:1nd an action to foreclose the cleed of trust mas instituted within ten years 
thereafter. Hcld: Although an action on t h ~  note not credited with part pay- 
meut was barred, the debt evitlenced thereby wiis not destroyed, and the 
proccwls of sale may be lawfully applied to the entire bi~laiice of the debt 
becured by the deed of trust, including that evidenced by the barred note. 
Ucmai I,. Tart, 106. 

MUKICIPBL CORPORBTlOKS. 
2. Creation. 

I'nder the provisions of ch. 78, Pnblic IA\vs 1941, whi1.h amended ch. 456, 
Pnhlic IIa\vs 1835, as amcwded, publication of iiotice is not required for the 
creation of a rural housing authority, and a rural housing authority duly 
created thereunder is a municipal corporation created for a public purpose. 
Af al l (~rd v. Housing duth oritlj, 334. 

a 14. Defects o r  Obstructions i n  Sidewalks. 
This i~ction was instituted by a pedestrian who, while walking on crutches, 

mas injured \vhen one of his crntches went into a hole in the grassy strip 
between the sidewalk and the street, causing hini to fall. Thew \vns evidence 
that the hole was 3 or 4 inches in diameter. partially filled with leaves and 
trash so that it was not obwrwble. Hrld: The municipality's motion to non- 
snit was properly grnnted. I'ctcc c. C'l~cc~.lottc~. 24.7. 

# 28. Rights of P t~bl ic  and Adjacent Property Owner in  Streets. 
The owner of property abutting a street hn\. in addition to the right common 

with the general public to the use of tlie street, the right of access to and 
from his property, nhich constitntes an easement and property right peculiar 
t o  himqelf. and he may recover compensatioi~ for closing )f one end of street 
so that hic property is left in r 111-dr,-sac, hut may not recovcxr for mere incon- 
vci~ience in ni:~lcing acc'ess more circnitous. Sri~~df'r.x I . .  Rmitl~ficld, 166. 

# SO. Power t o  Make Inrproven~cnts and Limitations Thereon. 
Ch. 2.51. Private Laws 1011, amending the charter of the 'ity of Charlotte 

hy providing that asiessmnits for public imgrovements made under the act 
should not esceed the value of special henefits accruing to the property assessed 
or 20 per cent of the assessed vall~ation of the property. licld not repealed by 
ch. 56, Public Laws 1915, granting municipalities power to wake public improve- 
ments and providing the machinery therefor. Charlotte ?,. Kavanaugh, 259. 

Ch. 394. Private Laws 1900, provided amendments to tht charter of tlie city 
of ('harlotte if ratified by the voters of the city. Among the nn~endments \va< 
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a provision that assessments for public improvements should not exceed the 
value of the special benefits accruing to the property or 20 per cent of its 
assessed valuation. This act never became a part of the charter because it  
was not ratified. The charter was later amended by ch. 251, Private Laws 
1911, which contained identical limitations on assessments. Ch. 135, Private 
Laws 1923, purported to amend the Act of 1909 by striking out the limitation 
of assessments to  20 per cent of the value of the property assessed. Held: 
The Act of 1923 does not have the effect of amending the Act of 1911, but is 
a nullity, since it  purports to amend an act which was never in force. Ibid. 

Special act limiting assessments for improvements made thereunder held 
not to apply to improvements made pursuant to general law. Ibid. 

g 34. Enforcement of Liens and  Limitations. 
The three-year statute of limitations does not apply to an action by a 

municipality to enforce assessment liens for public improvements, since the 
three-year statute does not apply to actions brought by the State or its political 
subdivisions in the capacity of its sovereignty. C .  S., 420. Charlotte v. 
Kavanaugh, 259. 

Liens for public improvements are distinguishable from taxes, since they are  
levied only against the property improved to defray the cost of the improve- 
ments while taxes are  levied on all persons and property within the taxing 
unit to defray the governmental expenses of the unit, and since liens for 
improvements are  in rem and can be enforced only against the specific property 
assessed, while taxes can be collected out of the personal property of the 
taxpayer. Ibid. 

An action to enforce the lien for public improvements, even though instituted 
under C. S., 7990, is barred after ten years from default in the payment of 
the assessments, or, if the assessments are  payable in installments, each install- 
ment is barred after ten gears from default in payment of same unless the 
time for payment has been extended a s  provided by law, since the statute, 
prescribing the limitation, ch. 331, Public Laws 1929, expressly names munici- 
palities. Ibid. 

3 37. Zoning Ordinances. 
Under the municipal zoning ordinance in question, which provided that any 

nonconforming uses existing a t  the time of the passage of the ordinance might 
be continued, it  i s  held, the municipal board of adjustment has no power to 
regulate nonconforming uses which existed a t  the time of the passage of the 
ordinance and therefore the provision of the ordinance granting the right 
of review by cc'rtiorari to the board of adjustment has no application to 
businesses falling within the proviso. Omoff v. Dzirharn, 437. 

Where a zoning ordinance provides that any nonconforming use existing a t  
the time of its passage may be continued, the duty of the municipal tax col- 
lector to issue a license to a nonconforming business existing a t  the time of 
the passage of the ordinance is purely ministerial and not discretionary or 
quasi-judicial, and nzandamus will lie to compel the performance of such duty. 
Ibid. 

Where a municipal zoning ordinance provides that nonconforming uses 
existing a t  the time of the passage of the ordinance may be continued, nnd 
plaintiff, in a suit for mandanzue, alleges that he and his predecessors were 
operating a junk business within the zone prior to the passage of the ordi- 
nance, and this allegation is denied in the municipality's answer, an issue of 
fact determinative of the rights of the parties i~ raised for the consideration 
of a jury. Ibid. 
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# 42. L r r y  :1nd Collection of Taxes.  I Const i tu t ional  r equ i r emen t s  a n d  
res t r ic t ions  see Taxat ion . )  

ITlic~~i tlir ( 'ommissionrr of ICercline propcrly uses the  1030 TJnited St:ltes 
('c'ns~w t ip~ i r r s  in ;~sc~c~rtail i ing the  license t : ~ s  of a k ~ w i ~ i e r s  ill ac'cordiince with 
tlir ~o11111i1tion of the  municipality in nh ich  the  1111si'less is  op:>r;ltetl, the  
1li111iici1)iility i s  limited to n lictwse t n s  110t in excess of t ha t  lerirtl b~ the  
St:~tt.. illl(1 \~11e11 the  city leries :I t i n  in rscess  of t h a t  nmo~unt,  based npon i t s  
~l'l'OllrOllS coutention t l i :~t  the  population its slio\vl~ by tlw 1940 ('enslis should 
I J ~  ~ ~ s t d .  tlir tns1,:lyer m:ry recover the  excess. ('larl; I- ,  ~ ~ ~ ~ c w ~ r i l l ~ ~ ,  255. 

# 46. Condi t ions  P receden t  t o  .4ctions Agains t  Municipalities. 
A 11rurisioll of a m~ui ic ip :~l  cliarter requiring tha t  tllc qnestioli of compensa- 

tioil f o r  property ti11;rli ill comiection with street  i m p r o r r m m t  should be 
rcft~rlw3 to arbitrators.  with right of appeal to  the  Snperior ('onrt. sets for th  

exclnsire remedy, anti yreclutles the  owners of propl r ty  abutt ing a strect  
from ~ n a i ~ i t a i n i n g  a n  action in the  Superior Court  to  recorer damages to t he  
property resnlting from the  closing of the  street nt a rr.ilroad grade crossing 
npou the  theory tha t  closing the  street  constituted a "taking" of an  easenient 
:~l~purtellal i t  to  the  property. Src1idc1.8 r .  S~r~itirfic~ltl. 166. 

# la. Ilefinition of Il'egligence. 
Segligeuce is  doing other than .  or failing to  do, \\hilt n renson:lbly prndent 

llerwll, c imihr ly  s i tmted ,  woultl h a r e  (lone. T'ltrccltt 1.. Esprc'as Alyo~c!/, 211. 

# 4d. Liabi l i ty  of Owner  o r  P rop r i e to r  t o  Invitees.  
Plai~it iff  nn s  ca r r j i ng  t \ ro  fire-gallon cans of mill; which he  hat1 \old defentl- 

nnt along :I p a s a g e n a y  in defentlallt's milk plant n h e n  one of the  cans hit a 
churn,  cansmg plaintiff to fa l l  to his injnry.  Plaintiff's eviclencc was  to  the  
effect that t he  c h u m  was  about 0?42 feet high and  2 f re t  in diameter, a~icl  
t ha t  i t  w a i  si t t ing n1w11t 14 i1ic11c.s in the  p:l..;agewny. Plnintiff testified there 
\v:rs plenty of light ill the  pilscagrway. If(lc1: Ere11 conceding negligence, 
pl;tintifff"s eritlence disc~loscv contributory ntygligence bc~rring recowry a s  a 
m ; ~ t t e r  of law. I'ortcZt I.. TII .PII ,  220. 

5 7. In t e rven ing  Negligence. 
'The fac t  t ha t  tlie i l i j r~ r l  \ronld not h a r e  orcurred except fo r  the  negligent 

: ~ c t  of :i responsible th i rd  par ty  does not in i twlf  esculpate defendant f rom 
liabil i t) ,  but i t  is  necessary tha t  there be ,I total  \ rant  of causal  connection 
berwee~i defcn(1nlit's negligence and  the  injury,  or t h a t  the in t r r rening uegli- 
gc'llce of t he  th i rd  par ty  and  the re\ult:mt i l i jurj  could not have l~eeli rensoll- 
n1)Iy aliticipatrd by defrlltlant. Hc rrdo.so~r 1.. I'oicc 11, 039. 

9 lib. Question:.; of I law a n d  of Fac t .  
Segligellce, on tho par t  of plaintiff o r  defentlmit. is  :I ~n i se t l  qneslioli of law 

nntl fnct. ;md wl~ei l  the  fnct11n1 ~ l ~ w ~ t w t  is  cleterminrtl I,$ atlmission, or when 
ouly :I single infcrc~lice can be t1r:rwn from the  eridrllce, tnkcw in the  light 
mc~st ficvorable to l~laintiff ,  tlie q~ i r s t i on  is  one uf law fo r  the  cowt .  Nd'~.orcc'lI 
1.. K. R., 366. 

# 18. Con~pe tcncy  a n d  Relevancy of Evidence  of Segl igcnce .  
In  all action to  r rcorer  fo r  a crossing a13cident. t h r  fact  t ha t  the  railroad 

compaliy on the  tl:iy a f t e r  the  accident moretl freight (nr.; wlilcli had been 
\t:~ntling :lt tlie crossilig a t  t he  time of t he  accident, is  incompetent to  show 
ei ther  negligence o r  a n  atlmissicm of negligence, since occurrences a f t e r  t he  
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accident which do not aggravate plaintiff's injuries are not germalie. Pnvrisl~ 
1;. R. EC., 20%. 

In  an action to recover for a crossing accident, the fact that after the acci- 
dent, defendant railroad company di~ciplined certain of its emplojees who 
were operating the train is incompetent to show either negligence or an admis- 
sion of negligence. I b i d .  

§ 19b. Sonsui t  on  Ground of Contributory Negligence. 
Under tlie common law when the existence of contributory negligence on the 

part of plaintiff is the only inference which can be drawn from the evidencae 
by reasonable minds, the court may grant defendant's motion to nonsuit. 
McCro?cell v. K. R., 366. 

§ 6. Acts Constituting Public Nuisances. 
The authority of the General Assemhly, in the exercise of the police power 

of the Stnte, to define public nuisances is  not limited to those u-hich are  
predicated upon or facilitate the commission of open crime, but it may declare 
anything to be a nuisance which tends, in reasonable relationship, to adversely 
affect the public morals, health, safety. thift or economy. S. 1:. Bro1o1. 301. 

The maii~tenilnce of an establishment with ticker tape and other parapher- 
nalia to facilitate the making of wagers on horse races, and in which offers to 
lay wagers a re  transmitted to race tracks ontside the State, ~ n t l  tliro~lgh whic:h 
wngers are  paid off to snccessfnl l~ettors, constitutes a pnhlic nuisance. C. S., 
3180. I b i d .  

The specinl verdict returned by the jury established that  defendants main- 
tained an establishment with ticker tap? and other paraphernalia to facilitate 
the rnalring of wagers on horse races. and in which offers to lay wagers were 
transmitted to race tracks ontsitle the State, and through which wagers were 
paid off to snccessful bettors. Hc'ld: The fact that the wagering contracts 
were con~pletetl outside tlie State tlot~s not prere,nt the maintenance of such 
estahlisliment from constitutiug a piil)lic nuisance proscribed hy our laws, 
since the nuisance was nii~intained in this State not\vithstm~ding that the 
formal "acceptance" of the hots may hare been made at  a race track in 
another Stnte. I b i d .  

The fact that a tlefentlant has a l i ce~~se  under a municipal ordinance for the 
nw of ticker scrvicc. or other devices for receiving and imparting information 
concerni~~g gilmes 2nd sporting eve~its, is i~nniaterial in a prosecution for 
ni:~intaining :L nuisance iu fncilit:~ting betting on horse raccs. I b i d .  

PAREST .IS11 CHILD. 

9 3. Sn1.por.t and Maintenance of Child. (Jurisdiction of court to require 
maintenance in divorce action see Divorce.) 

Thc father iq 1)riniarily lial~lr for thc support of his child I~otli before ant1 
after tlivorc.cs. eviLil wlierc the cuhtotly of the child ib annrtlc,d to t h ~  mother. 
S t o q  2'. st or!^, 114. 

Phl<TITIOS. 
la .  Right to  Partition. 
T t ~ n i ~ ~ ~ t s  in coninion in land w1)jvct to a life estate are entitled to partition 

prior to tht, tcrrniuntion of the lift, wtntc. ('. S., 3234. hut they may not disturb 
thr  l)osstwion of tht. life t cw~nt ,  or sik11 her i i~terrs t  except hy her consent, 
('. S,. 3'335. tlie l i f v  ti811:1nt not bc,i~ig : I  ro~i i~nt  in conmiun, P ~ , i d d ! ~  & ('0. c. 
s l l l l f l ~ ~ l ~ f o l ~ l l .  422, 
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Where a tenant in common in lands subject to a life estate mortgages his 
interest, the purchaser a t  the foreclosure sale of the mortgage may maintain 
a proceeding for partition. Ib id .  

8 l c .  Sale for Partition. 
I11 order to support decree of sale for partition the court must find the facts 

required by C. S., 3233. P r i d d y  ~6 Co. 2;. Nandcrford,  42!2. 

8 6. Attack of Decrees. 
The petition in this partition proceeding alleged that the petitioners and 

respondents, some eighty-five in number, are tenants in common as  heirs a t  law 
of the original owners of the laud who died intestate. Some of respondents 
did not file answer. Judgment was entered to the effect that  only a few of the 
parties had any interest in the land and that other parties, including respond- 
ents who failed to answer, had no interest therein. H e l d :  The judgment was 
irregular and may be set aside upon motion aptly made by respondents who 
failed to  nnswer, the interest of such respondents as  set out in the petition 
k i n g  a sufficient showing of a meritorious defense. Rintrns v. Sampson,  379. 

Purchaser a t  sale is necpssary party upon attack of decree. Ib id .  
But when purchaser is attorney of record he may not maintain that he was 

irmocent purchaser for value. Ib id .  

§ 10. Counterclaims, Set-Offs, and Cross Complaints. 
Contention that  plaintiff maintained and prosecuted x t ion  in bad faith to 

harass defendant cannot be set up as  a counterclaim in the action. Finance 
Corp.  v. Lane ,  189. 

While the statute permitting the filing of connterclaims must be liberally 
construed. its reasonable rrstrictions must nevertheless be observed in the 
interest of orderly judicial investigation. C. S., 321. Ib id .  

A counterclaim in tort must arise out of the transa:tion set forth in the 
complaint or be connected with the subject of action therein alleged, which 
iniports agreement between the snbject matter of the avtion and the counter- 
claim, and not mere historical sequence. Ib id .  

§ 15, Demurrer for Failure of Complaint to State Cause. 
h demurrer will be sustainrtl if the complaint fails to allege exch material 

ultimate fact comprising plaintiff's cause of action. Ledwel l  v. Proc tor ,  161. 

9 18a. Demurrer for Rfisjoinder of Parties and Causes. 
The sustaining of a demurrer on the ground of misjoinder of parties and 

causes requires a disniissal of the action. W i n g l e r  2;. M ~ l l c r ,  137. 
1)emurrer to cross action for misjoinder of parties and causes should have 

been sustained in this case and the cross ac8tion dismissed. Ib id .  
A complaint alleging that  plaintiff a s  executrix paid a claim against the 

eslate out of funds which she and claimant mistakenly thought were a part 
of the assets of the estate, that  in x suit by the party rightly entitled to the 
funds jndgment was recovered and plaintiff individually was required to refund 
mid moneys, the estate being insolvent. and that plaintiff is entitled to recorer 
of the claimant the amount paid to him under the mutual niibtuke of fact, 
is licld to state but one cause of action, and defendant's demurrer thereto on 
the‘ ground of misjoinder of causes is properly overrulctd. Frederick v. Ins .  
Co., 409. 
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9 lab .  Demurrer fo r  Want  of Capacity of Plaintiff to  Sue. 
Where there is only one party, a demurrer for defect of parties can raise 

only the question of the plaintiff's right to sue in the capacity in which she 
states her cause of action. Frederick 21. Ivls. Co., 409. 

8 17. Statement of Grounds, F o r m  and Requisites. 
A demurrer is properly overruled on the ground that the complaint fails to 

state a cause of action when the demurrer fails to point out any defect in the 
complaint which would entitle defendant to a dismissal. Ledwell c. Proctor, 
161. 

fj 20. Offlce and Effect of Demurrer. 
ii demurrer tests the sufficiency of the complaint to state a cause of action 

entitling plaintiff to any relief, and not its sufficiency to state a particular 
cause of action. Hawkins 1;. Land Rank, 73. 

Upon demurrer a pleading mill be liberally construed. Ibid. 
In determining the sufficiency of the complaint as  against a demurrer, the 

facts alleged will be taken as true. Poole v. Board of Examiners, 199. 
A demurrer admits, for the purpose of testing the sufficiency of the com- 

plaint, the facts alleged therein and relevant inferences of fact necessarily 
deducible therefrom. Mallard v. Housing -4uthority, 334. 

While upon demurrer the inquiry as  to the sufficiency of the complaint is 
conflned to the allegations contained therein, the court may nevertheless con- 
sider facts inferable from the facts alleged of which the court may take judi- 
cial notice. Ibid. 

Upon demurrer ore tenus an objection to the refusal of the court to permit 
defendant to introduce evidence cannot be sustained, since only matters pre- 
sented in the pleadings will be considered on demurrer. Ornoff v. Durham, 
457. 

22. Amendment by Trial Court. 
Where the trial court grants defendants' motion to strike certain allegations 

of the complaint, i t  may properly give plaintiffs permission to replead. Hill 
v. Stansbury, 339. 

!?J 26a. Variance Between Allegation and Proof. 
Proof without allegation is as  unavailing a s  allegation without proof, and 

the two must correspond, and when proof materially departs from allegation 
there can be no recovery without an amendment. Whichard v. Lipe, 53. 

g 20. Motions t o  Strike. (Right  to appeal from denial of motion see 
Appeal and Error  2 . )  

A motion to strike certain allegations from the complaint on the ground of 
irrelevancy and redundancy, made before filing answer or demurrer or obtain- 
ing an extension of time to plead, is made as  a matter of right and is not 
addressed to the discretion of the court. C .  S.,  537. Parrish v. I?. R., 292. 

Where a motion to strike is made a s  a matter of right, movant is entitled to 
have any irrelevant and redundant matter fippearing in the allegations objected 
to stricken. Ibid. 

The test in determining the relevancy of an allegation is whether it fulfills 
its purpose of stating a fact which, considered with the other facts alleged, 
tends, as an element thereof, to espress the cause of action upon which relief 
is sought, while the purpose of evidence is to prove competent allegations, and 
therefore the rules concerning the relevai~cy of evidence are not pertinent in 
determining the relevancy of allegation except by way of analogy. Ibid. 
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A motion to strilre under C. S., 537, does not raise the  question of the suffi- 
citwcy of the complaint a s  a whole to s ta te  a c a m e  of action, but such quc.stion 
can be raiqed only by demurrer.  C.  S., 311 (6 ) .  I b i d .  

Retliultlnnc2y in n pleadings is  the  inclusion therein of anything nnnecessary 
to "a plain ant1 concise statement of tlie facts constituting a cause of action," 
C. S., 506 ( m .  suc11 a s  nnnecessary repetition, mid the detailed statement of 
evidentin1 nurtters. I b ~ d .  

I n  a n  action for  negligence, tlie test in determining a motion to strike cer- 
titin pamgraplis o r  sul)diricions of paragraphs from  he complaint on the 
gronlid of irrelevancy ant1 rednndanry, is  not whether tlle allegations objected 
to. standing alone, a re  snfficirnt to set forth negligenc13, but  whether, when 
concidered as pa r t s  of the  whole complaint, they allege fac ts  constituting ele- 
mtwts of the  c a m e  of action. I b i d .  

I n  an  action to recover for  an  accident a t  a grade crossing, defendant rail- 
road company's motion to strilie :illegations aq to the construction and condition 
of tlie crossing 011 t l ~ ?  gronnd of irrelevancy and retlnndancy is  properly 
refused. I b i d .  

I n  a n  artion to recorer for  n crosuing accident, defendant railroad tomp:lng's 
motion to strilie allegation of ohstrnctions c2utting off thr. r icw of npproilching 
trains i s  properly denied, the allrgation being neither irrelevant nor rednnclant. 
Ibi t l .  

111 it11 action to r ccmer  for  a crossing accident the fact  that  allegation sett ing 
for th  the e ~ i s t e n c e  of obstrnctions, making the crossing a "blind crossing," is 
repeated in a sul)scqi~ent l x ~ r n g r n p l ~  setting forth the failure of defendant to 
warn users of the blind crossing of the approach of trains,  although repetitive, 
i s  not suffic'iently serious to constitute nnnece\sary repetition or retliinda~icy, 
ant1 tlefendant's motion to  strilie tlie prior paragraph is properly refused. 
I b t d .  

In an  iiction to recorer for  a crowing ac'cidt~nt. allegxtion tha t  on the day 
a f t e r  the a c c i d e ~ ~ t  the rnilronil company m o w d  ca r s  which hail been it;inding 
a t  t11e cwssinb. a t  the t ime of the accident. ~ l ~ o n l t l  be s t r i~~ l t tw  out upon defend- 
ant'u motion, .incr tlie ;tlltsg,~tion is  irre1ev:rnt ant1 ic :11>o rt~dundmlt :rs bring 
a n  :tllegntion of eritlrncr. I b i d .  

111 a n  action to recover for  ;I c,rossing nccidelit. i11le:ation that  a f t c r  the  
accident defentlant railroad company tliucb~l)lined certain of i t s  eniployees w11o 
wcre ol)ernting tlie train clionld be strirl<('n 11pon motion of tht, dcf~nd: tn t ,  
sil~cc. the a1leg;ttion is ~ r w l e \  irnt :rntl i s  also redundant a s  being an nl1cg;rtion 
of c~ itlencc. I h ~ t l .  

111 a n  action to recover for  a crossing accident a n  al1ep:ition of the  compl:li~it 
alleging t11:it a f t e r  the accident defendant permitted  lain in tiff to lie on i t s  
ro:ldl)ed, nnconscious, for  ntwrly a n  hour, although i t  11ad a locomot i~e  ant1 
t r i ~ i n  111~11 which i t  cn~i ld  liitvc removed plaintiff to a near-by hospital mnin- 
tainrtl hy it. is  relevant ripon the iwne  of i1:lmages if 111:runtiff chonltl e.tnhlich 
ac4rionnl,lf~ nt~gligt'n'e, ant1 therefore tlefenr1:lnt's motion to strike the allegation 
olt t 1 1 ~  jironlld of irrelevancy ant1 retlnndancy is  propr,rly denied. I l ~ t t i .  

A motion to strilre certain portiol~s of the complaint on the  gronntl of irrele- 
vancy nl~t l  rcttlm1t1:incy. lien madr  11rfore answer or den lirrcr or t~xtension of 
tinu? to : ~ r r w c r .  is  not iid(lre..ctl to the tliwretion of tlie court  Ijnt rno\iunt 
11:t. the right to 1na1,e the  motion nntler the s ta tu te  mid the right to h a r e  the  
~iiotion col~sitlerrtl npon i t s  rnt3sits ;1nd the  portiuns of tlie complaint objected 
to ctricl<en if they a re  i r re lc lant  or retlnndant. ('. ti., 537. H111 1 . .  S f t r ~ t s b / c t y ,  
33!L 

'I'1re.t. nctions \rerfl institntctl 1jy taspnyc'rs against cerl nin c20unty officer4 to 
re( over sums nllegedly rrct'ircd by them as snliiry nntl e l  p c r i v ~ ~  to wliicli they 
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were not entitled. and against the county and its commissioners to restrain 
allegedly unlawful expenditure of public funds. Held: Defendants' motion to 
strike certain allegations from the complaint were properly denied, certain of 
the allegations not being merely vituperative in describing defendants' conduct, 
but being necessary to a complete statement of the cause of action, and as  to 
other allegations the defendants were not materially prejudiced thereby and to 
strike same might unduly hamper plaintiffs in the development of the case. 
Ibid. 

Where defendants file answer denying material allegations of the complaint, 
the court is without authority, on plaintiffs' motion to strike out the answer 
as  sham and irrelevant, C. S., 510, to hear evidence, find facts contra the 
allegations and denials of the answer, and thereupon strike said allegations 
and denials and grant plaintiffs' motion for judgment on the pleadings. 
Urooclis c. Jfuirhead, 466. 

PRISCIPAL AiYD AGEXT. 

§ 7. Evidence and Proof of Agency. 
Testimony of a declaration of a n  automobile salesman that a t  the time of 

the accident he was driving the corporate defendant's car to demonstrate it  to 
n prospective purchaser, which declaration was not made a t  the time of the 
injury or near enongh to the transaction to constitute a part of the res gesta? 
i s  11cld incompetent and its admission constitutes prejudicial error. Caultler 
v. Motor Sales, 437. 

PROCESS. 

§ 3. Defective Process and Amendment. 
An officer does not have the right to amend his return to a summons after 

the return is filed, but the court, under its discretionary power, in meritorious 
cases, may grant him leave to do so. Lee v. Hoff, 233. 

This action was instituted against husband and wife on a note signed by 
them as makers. The names of defendants in the summons and return were 
correct except for the middle initial. Held: Upon the hearing of defendants' 
motion to dismiss for want of jurisdiction, the court had discretionary power 
to permit the officer to testify that in fact the summons was served on defend- 
ants, and to permit plaintiff's motion to amend the summons and to correct 
the officer's return to show the correct names of defendants. C. S., 547. Ibid. 

When amendment of process does not substantially change nature of action 
and does not affect rights of third persons, the amendment relates back to 
commencement of action. Ibid. 

5 5. Service by Publication. 
In  service of process by publication, the process, or in a suit to foreclose 

the lien for taxes under C. S., 7990, the notice must correctly name or describe 
the parties defendant served by the publication. C. S.. 484 ( 7 ) ,  in order for the 
court to acquire jurisdiction. Comrs. of Tl'nsltington c. Cainr.8. 324. 

5 8. Service on Nonresident Auto Owners. 
The findings of fact by the court supported by the evidence tended to show 

that a deputy sheriff of the State of South Carolina was traveling through 
this State to return a prisoner to that Stnte in his own car. which mas driven 
by another whom he engaged to drive the car and to assist in returning the 
prisoner. H c l d :  The deputy sheriff wns without nutliority to tlrcignate ; ~ n o t l ~ e r  
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to :lVt for the sheriff, and the clriver of the car was not operating same for 
the sheriff and under the sheriff's direction and control within the purview 
of Public Laws 1929, ch. 73, and therefore service of process on the sheriff by 
service on the Commissionrr of R e ~ e n u e  under the provisions of the stxtute 
is void. Blrrkc v. Allen, 443. 

15. Abuse of Process. 
411 action for abuse of process is founded upon the use of valid, legal 

process for an  ulterior purpose not proper in the regular prosecution of the 
proceeding. Fma)!ce Corp. u. Lane, 189. 

Action for abuse of process will not lie when process is used for its regular 
and legitimate purpose. Ibid. 

Allegations that  plaintiff instituted alld proseclited action and ancillary 
remedies of claim and delivery a i ~ d  receirership, in b:td faith, resulting in 
injury to defendant in large sum, does not state counterclaim for abuse of 
process. Ibid. 

PROPERTY. 

§ 2. Contractual Restrictions Upon Use. 
Covennnts restricting the use of property will be upheld when they are  rea- 

sonable, are  not contrary to public policy or in restraint of trade, and are not 
for the purpose of creating a monopoly. Slicets v. Dillon, 426. 

PUBLIC OFFICERS. 

§ 2. Appointment and Election. (General elections see Elections.) 
Majority of members of electing body constitutes a quorum, and majority 

of quorum hns power to act. Hill e. Po~dc) . ,  38. 

4c. Effect of Public Offlcer Accepting Second Omcc:. 
A public officer who accepts, qualifies and discharges the duties of another 

pn1)lic office is thereafter disqualified to act or discharge any of the duties of 
the first public office. Hill 13. Ponder, 58. 

QVO WARRANTO. 

2. Quo Warranto Prorcedings. 
In a n  action in the nature of quo zcarrnrlto to t ry  title to a public office, a 

complaint which fails to allege that  the returns of the precinct officials had 
been canrassed and the result of the election judicially determined by the 
board of elec2tions and that  it had issued its certificate, is fatally defective and 
a demurrer ore tenus will be allowed in the Supreme C'onrt on appeal, since 
resort may not be had to the courts until after the maclhinery for the ascer- 
tainment of the results of the election has bwn eshnusted. Lc dzcell 1;. Proctor, 
161. 

RAILROA1)S. 
§ 6. Speed Restrictions. 

A speed of sixty miles per hour on the part of a t n i n  trareling through 
a rural section, nothing else appearing, is not unlawfuI or negligent. Jcffries 
v. I'ozc.cl1, 415. 

fj 7. Maintenance and Condition of Crossings. 
A railroad is under duty to maintain public crossings in n sxfe condition for 

the use of the traveling public. Pnr r i s l~  ?I. R. R.. 292. 
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RAILROADS-C'on tinued. 

While the existence of standing cars, fences, buildings, etc., along the right 
of way, which obstruct the view of the crossing, is not in itself negligence, yet 
their existence to the knowledge of the railroad company places the duty upon 
it  to take proper precautions to protect travelers who use the crossing and to 
warn them of the approach of trains. Ibid. 

In an action to recover for a crossing accident, the fact that the railroad 
company on the day after the accident moved freight cars which had been 
standing a t  the crossing a t  the time of the accident, is incompetent to show 
either negligence or an admission of negligence, since occurrences after the 
accident which do not aggravate plaintiff's injuries are  not germane. Ibid. 

8 9. Accidents a t  Crossings. 
Evidence held to disclose contributory negligence on part of driver barring 

recolery by him for crossing accident as  matter of law. XcCrimnaow v. 
Powell, 216. 

The driver of a car approaching a railroad grade crossing on-es the duty 
to the passengers in his car to exercise due care under the circumstances, and 
the railroad company is under like duty, and the duty of each is reciprocal, 
interrelated, and immediate. Hendersor~ .c.. P o ~ e l l .  239. 

In regard to liability to passengers in rar, negligence of railroad company 
held not insulated by negligence of driver. Ibid. 

Evidence in this case held not to disclose contributory negligence as  a matter 
of law on part of passengers in a car in permitting the driver to approach 
and traverse a grade crossing in a negligent manner with the windows of the 
car up so as  to interfere with hearing the approaching train, and in failing to 
see the train and advise the driver of its approach. Ibid. 

In  an action to recover for a crossing accident, the fact that  after the acci- 
dent, defendant railroad company disciplined certain of its employees who 
were operating the train is incompetent to show either negligence or an admis- 
sion of negligence. Parrisk v. R. R., 292. 

Evidence disclosing that the drirer of a car in approaching a crossing could 
have seen defendant's train in ample time to have stopped, but drove upon the 
crossing to his injury without seeing the approaching train is held to show 
contributory negligence on the part of the driver barring recovery by him a s  
a matter of law. Jeffries c. Poz~.cZl, 415. 

Evidence held to show that negligence of driver was sole proximate came 
of crossing accident, and precluded recovery by administratrix of guest. Ibid. 

§ 11. Accidents a t  Dead-End Streets. 
Evidence held to show that negligence on part of driver was proximate 

cause of accident when car struck embankment a t  dead-end street, and further 
that such negligence was imputed to plaintiff's intestate. who was a passenger 
in the car, since intestate was directing driver. nilloll 2'. TVi~~stol?-Salcnz, 512. 

RAPE. 

§ 3c. Competency and Relevancy of Evidence in Prosecutions for CarnaI 
Knowledge of Female Child Between Ages of 12 and 16. 

When prosecutrix testifies that defendant ii: the father of her child. Imt 
upon her own testimony the child could not have been conceived until after her 
16th birthday, whether the Stnte is entitled to exhihit the child to the jury 
in a prosecution of defendant for carnally knowing proserutris when she was 
hetween the ages of 12 ant1 16, even for the purpose of corrohc~rating her twti- 
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mony as  to illicit relations with defendant over a long period of time, or  to 
impeach his denial of ever having had illicit relations nit11 her, quccl-e. S. r. 
I s l c ~ .  213. 

9 Ye. Instivctions in Prosecutions for Carnal Knowl6,dge of Female Child 
Between Ages of 12  and 16. 

In  a prosecution for carnally knowing a female child cver the age of 12 arid 
under the age of 16, an inctruction specifying the minimnm age of 12, but 
in:rdvertcntly failing to specify the rnasinium age of 16, mnct be held for 
reversible error,  especially when the Statcx's evidence lrntls to chow a con- 
t i ~ ~ u a n c e  of the illicit relations after procecutrix p a s s ~ d  her 1Gth birthday, 
notwithstanding that in other portions of the charge explaining the abstract 
law, the court gives correct instructions on this aspect of the case. S .  v. Islcll, 
213. 

5 4b. Indictment for Carnally Knowing Female Child Under 12. 
Intent is not an  element of the offense of carnally 1q.nowing or abusing a 

female child under the age of tmelve years, C. S., 4204, and a motion to qunsh 
an indictment therefor on the ground that i t  failed to allege "intent" is prop- 
erly denied. S. a. Gihson, 252. 

9 4d. Sufflciency of Evidence and Nonsuit in Prostecution for Carnally 
Knowing Female Child Under 12. 

Evidence of defendant's guilt of carnally linowing a f13male child under the 
age of 12 held sufficient to be submitted to the jury. S. v. Gibson, 252. 

RECEIVERS. 

8 13. Actions by Receiver. 
Plaintiff, the receiver of a partnership, instituted this action upon allegations 

that  defendant mortgagees foreclosed chattel mortgages executed by the part- 
nership and purchased the partnership property thron,:h an agent a t  their 
own foreclosure sale. The receiver was authorized and directed by the court 
to bring the action. Hcld: The action was one which could have been main- 
tained by the partners had a receiver not been appointed, and therefore the 
receiver can maintain the action without allegation of insolvency of the 
partnership, since a receiver may be appointed for reasons other than insol- 
veucy. C. S. ,  1208, 1200 ( 3 ) ,  860. IIni-ris v. I l ~ l l i n r d ,  320. 

5 9. Title and Possession of Property. 
Where a receiver has been appointed, the court has power to enter a supple- 

mentary order directing that  hooks, checlrs, check stubs and other pilper5 
relating to the business be turned over to the rereiver since, if such order 
was not included in the originill order of recc~irership, the conrt has the tlis- 
cretionary power to make snrh auxiliary order a t  m y  tiine pending the litiga- 
tion upon allegations warranting its exercise. F ~ n a n c c  Sorp. v. Lut~e ,  189. 

5 3. Pleas in Bar. 
While ordinarily R plea in bar must he first tlisposed of  before the court call 

order R compulsory reference, the conrt ha\ discretionary power in proper 
instances to order a compulsory reference notwithstanding the plea and drter- 
mine the plea upon the general henring. F t ~ t c ~ w c  C'orp. c. I , o ~ c ,  189. 
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A plea in bar precluding a compulsory reference is one which goes to the 
right of plaintiff to maintain his action, and a counterclaim sounding in tort 
to recover an unliquidated amount, which may prevent plaintiff's recovery of 
the sum demanded or of any sum because of a mere balancing of demands, 
does not bar plaintiff's right of action itself, and is  not a plea in bar. Ibid. 

Plaintiff instituted this action to obtain approval of the court of his final 
account as  trustee. The administrator of a deceased beneficiary filed answer 
alleging that plaintiff was a successor trustee appointed by the clerk, and that 
the appointment was void for want of power in the clerk to make the appoint- 
ment. Held: The answer set up a plea in bar of plaintiff's right to proceed 
with his action, and therefore it  was error for the court to order a compulsory 
reference prior to the determination of the plea in bar. Cheshire v. First 
Presbyterian Church, 205. 

Cj 13. Right  t o  J u r y  Trial Upon Exceptions. 
Held: Appellants failed to preserve their right to a jury trial upon their 

exceptions to the referee's findings. Brown v. Clement Co., 217 N. C., 47. 

8 14. Questions of Law and  of Fact.  
An exception to the referee's finding that a letter signed by plaintiffs and 

introduced in evidence constituted an agreement to pay defendant executor for 
legal services rendered in connection with the management of the estate and 
to arbitrate the amount to be paid, raises no issue of fact for the determination 
of the jury, but only a question of law for the court. Lightner v. Boone, 78. 

8 20. Taxing of Costs. 
Where, upon the trial in the Superior Court upon appeal from the referee, 

judgment is entered in the Superior Court in favor of plaintiffs, entitling 
plaintiffs to recover costs in the trial, such recovery does not include compensa- 
tion of the referee. C. S., 1244 ( 6 ) .  Cody v. England, 40. 

SCHOOLS. 

Cj 8. District Boards and  Officers. 
Ch. 562, Public Laws 1933, abolished special tax and special charter school 

districts as  then constituted, and retained them solely as  local administrative 
units of the State school system. Bridycs v. Charlotte, 472. 

A city constituting a special charter school district prior to the enactment 
of ch. 562, Public Laws 1933, was stripped of its character as  a municipality 
and its board of school commissioners abolished as  an agency of the munici- 
pality in the operation of schools within the district, and by operation of the 
Act the municipality, in the discharge of this function, became an administra- 
tive agency of the State school system. Ibid. 

The establishment of a supplement to State school funds in no wise affects 
the character of the unit as a State administrative agency. Ibid. 

8 9. Duty and Authority t o  Maintain Schools in  General. 
The General Assembly is charged with the duty of providing a system of 

public schools by mandate of Art. IX of the State Constitution, and what is 
necessary to the maintenance of such system must be given that interpretation 
which is consonant with reasonable demands of social progress, and is a 
question within the exclusive province of the Legislature. Bridges v. Char- 
lottc, 472. 
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State Employees Retirement Art has definite relation to efficient operation 
of schools and is for purpose necessary to maintenance of public school system. 
Ibid. 

,The Constitution requires that a six months term of ]mblic school be maill- 
tained a s  a minimum, and places the duty upon the General Assembly to meet 
this requirement and confers authority upon it to determine the quality mid 
extent of a system of pnblic schools beyond this minimum which the State is 
able to provide. Ibid. 

31. Supplemental Levies. 
Although an  administrative unit of the State public school system is re- 

quired by the statute to suhmit to its voters the question of wpplementing 
State funds to conduct schools of higher standards and longer terms, the pro- 
vihion for a vote is not in deference to Art. VII,  sec. 7, ,lnd the establishment 
of such supplement in no wise affects the character of' the unit a s  a State 
agency for the administration of the pnblic school systcsm. Bridges u. Char-  
lotte, 472. 

The expreqsion of legislative policy that the Teachers' and State Employees' 
Retirement Act haa a definite relation to the just and efficient administrtltion 
of the public. school system is concli~sive, and a tax impc~sed by a city to raise 
funds with which to pay its contribution to the Retirement Fund for salaries 
of teachers paid or  supplen~ented by it, a s  required by Public Laws 1941, ch. 23, 
sec. 8 ( c ) ,  is for a purpoae necessary to the maintenance of the public school 
system within its territory. Ibid. 

SHERIFFS. 
§ 2. Deputies Sheriff. 

A deputy sheriff is neither the agent, servant nor employee of the sheriff 
but is n puhlic officer deputized to perform snch ministerial duties as  are  pre- 
scribed and directed by law as  the alter cgo of the sheriff, and in the perform- 
ance of such duties he dors not act under the direction and discretion of the 
sheriff. Blnlcr 2.. Allcw, 4-1,;. 

Under the maxim dtlc.qutua 11011 potc.rt deleguve a deputy sheriff cnnnot 
delegate the duties of his office. Ibid. 

STATE. 

9 Ba. Validity of State  Employres' Retirement Act. 
The expression of legislative policy that the Teachers' and State Employees' 

Retirement Act has n definite relation to the just and elficient administration 
of the public school system is conclusive, and a t a r  imposed by tl city to raibe 
funds with which to pay its eontribntion to the Retirem>nt Fiultl for sa1:lrics 
of teachers paid or  supplemented by it, a s  required by Public Law\ 1941, 
ch. 25, see. 8 ( c ) ,  is for a purpose necessary to the maintenance of the public 
school system within its territry. Brid!les 2.. Charlotte, 472. 

A tax imposed to raise moneys requirecl by law to be paid to the State 
Employees' Retirement Fund is for a public purpose and the Act provides lbene- 
fits to thousands of teachers and employees of this State without discrin~ina- 
tion, and therefore the tax does not offend Art. V, see. 3, of the State Consti- 
tution. Ibid. 

Benefits received by State employees under the Retirement Fund are deferred 
payment4 of salary for serviceq rendered. a11d therefore r w h  payments do not 
offend Art. I. sec. 7, of the State Constitution. Ibid. 



ANALYTICAL INDEX. 751 

STBTUTES. 
8 5c. Curative Acts. 

Curative acts of Legislature cannot revive void instruments. Cutts v.  
McOhee, 465. 

§ 7. Effective Date. 
Statutes will be given prospective effect only unless a contrary intention is 

expressly declared or necessarily implied, and therefore when a n  act amends 
separate sections of a former statute and stipulates that one of the amendments 
should be retroactive, the other amendment will be construed to have prospec- 
tive effect only. Hospital v .  f fuilford County, 308. 

8 8. Construction of Criminal Statutes. 
While a criminal statute must be strictly construed, the courts must never- 

theless construe i t  with regard to the evil which i t  is intended to suppress. 
S. v.  Brown, 301. 

9 9. Repeal by Enactment. 
Objection on the ground that the warrant charged defendant with the viola- 

tion of a statute which had been repealed is untenable when it  appears that 
the statute upon which the warrant was drawn had been amended by an act 
which did not change the language deflning the offense hut only changed pro- 
visions relating to the counties in which the act should be applicable, and that 
the statute mas applicable to the county in which defendant committed the 
acts proscribed both before and after its amendment. C. S., 4310, a s  amended 
by ch. 258, Public Laws 1941. S. v.  Patton, 117. 

When prior act is never in force because not ratified, act purporting to 
amend it  is nullity. Charlotte v.  Kavanaugh, 259. 

8 lo. Repeal by Implication and Construction. 
A general statute will not repeal a prior local statute unless i t  appears on 

the face of the general statute that such was the intent of the General Assem- 
bly, since otherwise the local statute will be construed as  an exception to the 
general statute, and this notwithstanding a general repealing clause in the 
general statute. Charlotte z?. Kavanaugh, 259. 

SUBROGATIOS. 

9 1. Nature and Essentials of Right of Action. 
Plaintiff alleged that defendant filed a claim against the estate of her testator 

to recover for loss sustained by defendant upon a fidelity bond executed for 
testator, that plaintiff, mistakenly thinking that funds in a certain hank deposit 
helonged to the estate of her testator, paid defendant's claim therefrom, that 
defendant knew the source of the payment, that there was a mutual mistake 
of fact in the belief that the said funds belonged to the estate, that  thereafter 
the person rightfully entitled to said funds sued and recovered judgment there- 
for, that the estate being solvent, plaintiff in her individual capacity was 
required to restore said funds, and that  defendant's claim against the estate 
\vould not have been paid except for the alleged mutual mistake of fact, since 
there were insufficient funds belonging to the estate with which to pay defend- 
ant's claim. Held: Under the laws of South Carolina, in which the cause of 
action arose, the complaint states a cause of action for equitable subrogation 
in favor of pIaintiff in her individual capacity, since i t  alleged that plaintiff 
paid defendant's claim from funds which the parties mutually thought be- 
longed to the estate, and that plaintiff personally restored the funds to the 
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SUBROGATION -Continued. 

person rightfully entitled thereto, and upon the facts alleged plaintiff was  not 
a volunteer but was  secondarily liable to the person rightfully entitled to the  
funds  and no injustice will be done to defendant by requiring restitution. 
Fwder ick v. Ins .  Co., 409. 

SUBSCRIPTIONS. 

2. Enforcement of Subscriptions. 
Ilefendant's subscription to stocli in plaintiff corpora tion was conditioned 

iipon the  snbscription by others of a stated number of shares. Hcld: I n  the  
absence of evidence tha t  the statetl number of shares had been snbscrihed 
prior to the  institution of the  artion, or  that  defendant, a t  the  time he niade 
payments on his snbscription, had knowledge of the f:wt tha t  the specified 
number of shares had not been subscribed, defendant's motion for  jndgment a s  
of nonsuit is  p r o p e r l ~  granted. Ruildilzg Gorp. v. Rodgem, 204. 

TAXATION. 

$j 1. Uniform Rule and Discrimination. 
Taxes  must be imposed in a just and equitable manner  and be uniform a s  to  

each class of property taxed. Hospitctl 2'. Gz~ilford Cozcnt~~, 308. 
Taxes must he levied with equality on all  within the. class. l'tztst Co. 2;. 

Nax1cc.11, Comr., F28. 

§ 4. Kecessitg for Vote. 
The Sta te  i s  not a municipality within the meaning of the Constitution, a n d  

since a city o r  connty, in the operiltion of public schoolcr within i t s  territory, 
is  not a municipality hut mi administrative agency of tlie State,  such admin- 
i s t m t i ~ e  units, in imposing taseq necessary to the  maintenance of public 
schoolq. is  not required to submit the question to a ro t? ,  the limitations im- 
posed by Art. VII ,  see. 7, being npplicable solely to municipalities. Rridgcs 
2'. Chnrloftc, 472. 

Although a n  administrative unit of the State public s c h ~ o l  system is required 
by the s ta tu te  to submit to i t s  voters the  question of supplementing S t a t e  
funds  to condnct schools of higher standartls and longer terms, the proTision 
fo r  a ro te  i s  not i n  deference to  Art. T'II, src. 7, and the ~+stablishment of such 
supplement in  no wise affects the  character of the  unit  :is a Sta te  agenc7 for  
thtt administrntion of the plihlic school sytem. Ibid. 

Where an  administrative unit of the pnblic school sys,tem has  voted a t a x  
to  supplement Sta te  f ~ u l d s  to maintain schools of higher s tandards  within i t s  
terri tory,  i t  i s  required to  contribute to the  Sta te  Re t i r emmt  Fwld for te:lchers 
whose salaries a r e  paid or  snpplemented by it, c11. 25, sec. 8 ( c ) ,  ch. 143. wc. 1, 
Public Laws 1941, and n h e n  the  supplementary t a x  thereto fort^ voted bg i t  is  
insufficient to provide such contribution, the unit  may impose a t ax  to r t ~ i ~ e  
funds  fo r  this purpose without submitting the qnestion to a rote.  Ibrtl 

The char ter  provision of a city that  tlie question of supplementing Sta te  
funds  for  i t s  public schools must be submitted to a vote, sec. 5.5 ( a ) ,  ch. 366. 
Public-Local Laws 1930, does not require tha t  when the  city has  assumed 
the  burden of supplementing Sta te  funds a t a x  necessary to provide f~indu for  
coritributions to  the  Sta te  Retirement Fund for salaries of teachers paid or 
supplemented by i t  qhonld be submitted to a vote, the Sta te  Retirement Act 
not being in legal contemplntiori of tlie charter provismn. and th r  char ter  
provision being ineffective to prevent a lerg  required hy the ~li tweqnent legicla- 
tive mandate. Ibid. 
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TASBTION-Con tinued. 

5 5. Public Purpose. 
A tax imposed by a city in its capacity as  an  administrative agency of thc 

public school system to raise funds required by law to be paid to the State 
Employees' Retirement Fund for the salaries of teachers paid or supplemented 
by i t  is for a public purpose. I3ridgc.s v. Churlotte, 472. 

§ 18. Inheritance and Estate Taxes. 
An inheritance tax is a tax upon the transmission of property from the dead 

to the living by legacy, devise, or intestate succession, and the tax is not laid 
npon the property itself but upon the right to acquire i t  by descent or testa- 
mentary gift. Trust Co. I;. Maz~rel l .  Comr., 528. 

3 19. Exemption of Property of State and Political Subdivisions from 
Taxation. 

Iinral housing authority is municipal corporation created for public purpose, 
and its property is exempt from taxation. Mallard v. Housing author it^. 334. 

3 20. Exemption of Property of Educational, Charitable, and Religious 
Organizations from Taxation. 

Property owned by a church and rented by i t  for commercial purposes, and 
the rent used for religious purposes, is not esempt from tnxatioll. Co~lstitu- 
tion of Sor th  Carolina, Art. V, sec. 5, ch. 310, Public Laws 1939. Sparrow 
2;. Rcuufort Cownty, 222. 

Plaintiff hospital instituted suit  to recover at2 valorenl tases for the year 
1940, paid by i t  under protest. On appeal i t  was held that  the hospital was 
liable for taxes for that year, and final judgment mas entered in accordance 
therewith. Thereafter the hospital, upon the same agreed facts, instituted this 
suit to recover the same tases, upon its contention that  ch. 125, Public L a w  
1941. exempted its property from taxation retroactively. Ch. 125, Public Laws 
1941, amending sec. 600, ch. 310, Public Lams 1939, provided that real property 
nsed for hospital purposes by a nonprofit hospital whose entire revenue i s  
devoted to hospital purposes should be exempt from tasation from the year 
1936. Held: The Act of 1941, in so fa r  as  the status of plaintiff hospital for 
taxea for the year 1940 is concerned, is an  attempt to annul the effect of a 
final judgment, and is unconstitutional and void. Hospital v. Guilford  count^/, 
308. 

The amendment of sec. 602 ( a ) ,  ch. 310, Public Laws 1939, which provides 
that  the property of private hospitals shall not be exempt from taxation, by 
ch. 123, Public Laws 1941, which provides that  sec. 602 ( a )  of the Act of 
1939 should not apply to nonprofit hosyitals, is prospective in effect and not 
retroactive. Ibid. 

All property is subject to taxation unless exemption is authorized by the 
Constitution and laws of the State. Ibid. 

5 26b. Listing of Realty for Taxation. 
I t  is impracticable to set out on the tax list a full description of all the 

property listed for taxes, and the description of property thereon is sufficient 
if i t  identifies the land with reasonable certainty so that  no one having an 
interest therein is misled. Cooper c. Cooper, 124. 

3 W). Levy and Assessment of Inheritance Taxes. 
When policy is issued to heneficiary. who retains all rights and liabilities 

thereunder, proceeds of policy, npon death of insured, are not snhjeet to 
inheritnnc.c t : ~ s w ;  nwh t a s  cannot he upheld a s  tiring upon gift i n f c r  rir.os 
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TAXATIOX-con tin ucd. 

in contemplation of death, nor as  independent excise tax imposed by statute 
upon receipt of proceeds of life policy. Trus t  C'o. u. Maawell ,  Conlr., 528. 

3 30. Levy and Assessment of License and Franchise Taxes. 
I n  ascertaining tlie State license tax on businesses in accordance with the 

graduated scale based upon the pognlation of the municipalities in which the 
business is operated, for the tax year beginning 1 July, 1940, the Commiesioner 
of Revenue properly used the 1930 United States Census figures, since the 
1040 fignres were not available a t  the beginning of that tax year. Sec. 112, 
Itevenue Act of 1039. Clark u. Grcenuille, 253. 

§ 38c. Action to Recover Taxes Paid Under Protest. 
('h. 125, Public Laws 1941, exempting real property cf nonprofit hospitals 

from taxation, contains no provision authorizing refunding of taxes theretofore 
paid by sucli hospitals nor machinery for the recovery of such taxes, and 
therefore a ho\pital which paid real property taxes for 1940 nnder protest 
and unsuccessfully sued for their recovery nnder sec. 936, ch. 138, Public Laws 
1939, is not empowered hy the Act of 1941 to maintain another suit for tlie 
recovery of the same taxes. IIoupltuZ v. Gurlford Counto,  308. 

§ 40c. Foreclosure of Tax Liens. 
The land in guestion mas held by a life tenant with contingent limitation 

o r r r ,  the perwns entitled to the remainder not being determinable until the 
tleath of the life tenant The ln l~d  was mortgaged by the life tenant and the 
mortgage was foreclosed npon default. HtZd: I n  am action to foreclose the 
lien for taxes against the land C. S., 7990, in which the purchaser a t  the fore- 
clo5ure sale, the life tenant and the known contingent remaindermen are  
made parties, the minor contingent remaindermen and those not in esse, and 
tlie unk~lown contingent remaindermen may be represented by guardinn ad 
I l t cn~  under (2 .  S., 1744, and when the provisions: of both statutes have been 
fully and accurately followed tlie purchaser a t  the commissioner's sale acquires 
tlie fee simple title. IZodn~al~ c. S o ~ w m n ,  320. 

In  an  action under C. S ,  7090, to enforce the lien for taxes against lands 
affected by a contingent limitation over, in which each class of contingent 
ren~aintlermeli is represented by defendants actually serve3 and answering, the 
jndgment i \  binding upon all contingent remaintlermen 11y class representation. 
Ibttl. 

111 service of prows\ hy pnl)lication, the process, or  in a iuit  to foreclose tlie 
lien for taxes nndcr C'. R., 7000, and notice. mnst correctly name or describe the 
1,:lrtic.s tlrfentlant servcd I)y the publication ('. S., 484 ( 7 ) ,  in order for .the 
ro17rt to acquire juriqdiction. C'o1121.8. o f  TT7rrulrittyto~t 1%. Gnirrrs, 324. 

In  suit to f o r t ~ l o \ e  tax lien, pn1)lication which fails to denominqte holders 
of tlraini~gc distrirt bonds is insufticient to lmng them into court. Ibid. 

\\'lien r twr t l  in foreclosure of tax lien dlows service on all owners, hut in 
f:~c.l no &ervicvt1 was lind on adminiutrntrix of one deceased owner, she may 
moT e in the cause at  any time thereafter and have foreclosl~re set aside. 
Mlloi~roc c. S t v t n .  362. 

TELEPHONE AND TEI,EGR.iPH COMPANIES. 

8 4. Rights of Way. 
Use of land for telephone lines was embraced and included in decree aq-ard- 

ing compensation for taking of easement for highway purposes in  this case. 
Hiltlcbravd u. Il'cl. Co., 10. 
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TELEPHOSE AND TELEGRAPH COMPANIES-Continued. 

Awarding of permanent damages for maintenance of telegraph line on plain- 
tiff's land would be equivalent to acquisition of easement by condemnation : 
action therefor would not be barred until easement had been acquired by 
adverse possession. Love 2;. Tel .  Co., 469. 

TESDEN. 

5 1. Transactions Constituting Tender. 
Allegations that plaintiffs were able, willing and ready to comply with the 

terms of the agreement, made tender to defendant of all items therein em- 
braced, and that  defendant failed to accept same, is held sufficient upon a 
liberal construction to allege a legal tender. Hazckins 1;. Land Bank, 73. 

TORTS. 

5 4. Determination of Whether Tort I s  Joint Tort. 
In a suit against the contractor and the architect alleging failure to provide 

adequate ventilation in the foundation of the building constructed and the 
use of inferior and defective lumber and fraudulently concealing the defects 
from plaintiff, the contractor is not entitled to have the materialman joined 
as  codefendant upon allegations that i t  furnished the lumber and in turn 
fraudulently concealed the nature and condition of the lumber, since there 
is no privity between plaintiff and the materialman and the alleged tort of 
the materialman is a n  independent tort committed by it against the contractor, 
and it  and the contractor are  in no sense joint tort-feasors. Board of Educa- 
tion v. Deitriclc, 38. 

TRESPASS. 

5 lg. Continuing Trespass. (Limitation of actions for, see Limitation of 
Actions 5 6.) 

The placing and maintenance by a telegraph company of its transmission 
lines on private lands constitutes a continuing trespass. Love v. Tel .  Go., 469. 

5 8. Trespass to  t h e  Person and  Forcible 'l'respass. 
Evidence that defendant came over to where plaintiff and her brother were 

attempting to set stakes a t  dividing line of properties, abused them in loud, 
angry voice, began pulling up stakes, engaged in fight with plaintiff's brother, 
causing plaintiff to faint and have miscarriage, held sufficient to show forcible 
trespass and trespass to person, rendering defendant liable for consequent 
damage regardless of whether he had knowledge of plaintiff's enceinte condi- 
tion. Martin 1;. Spencer, 28. 

TRIAL. 

5 22a. Office and  Effect of Motion t o  Nonsuit. 
A demurrer to the evidence presents only the question of the sufficiency of 

the evidence to carry the case to the jury, the weight and credibility of the 
evidence being for the jury and not the court. C. S.,  567. 8. .v. Smith, 400. 

5 b .  Consideration of Evidence on Motion t o  Nonsuit. 
Upon motion to nonsuit, defendant's evidence will not be considered except 

to explain or clarify plaintiff's evidence when it  is not in conflict therewith. 
C. S., 567. Tarrant c. Bottling Co., 390;  Jef fr iee  c. Polcell, 415. 
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3 24. Sufficitmrg of Evidence to Overrule Sonsuit. 
Wl~tlre,  in nction a g : ~ i n i t  d e f < ~ n d : ~ n t  ba<etl upon r'tspoirdcut s1(1)( r'ior, plaintiff 

alleges tlicl identi ty of tlie driver of t he  trucli, but fails  to  offer evidence t h a t  
person ~ l a m c d  \\-:IS driving a t  t m c  of accident, nonhui for  total  failure of 
proof in hilpport of the  illlegation i i  proper. T17h~chart l  1.. / , ipe, 53 

# 29c. Charge on I3urden of Proof. 
.L c l ~ i ~ r g c  to the  effect t h ~ t ,  iilice plnintiff was  r e l y l ~ ~ g  on circilrnstantial 

c\ ltlrnce to  lrrovt' nctionable negligence, plaintiff had t h e  bnrtlrn of proring 
cai11.11 fact  coliititnting tin eswnt ia l  l i~ifi  ill the chain of c i rcumstm~cei  beyond 
n rc;~sonnble d o n l ~ t  is  erroneous and  c o ~ ~ i t i t ~ l t e s  prejnclicinl error.  4sLezo I . .  

<'oacli ("o., 463. 

3 31. Expression of Opinion by Court on Evidence. 
'The w e  of the, words "you wan t  to find" in charging the  jury  a s  to the  ele- 

menth of tlir offense rhnrged hrltl, constrning the  charge a s  a whole, merely to  
place the  burtlrn on the  Stnte  to  prove tlltl crilne charged and  not to constitute 
:rn exprwblon of ol~inioli o r  n direction o r  ~n t imn t ion  tlxit t he  jury shonld so 
find. C. S., 364. 6". 1 3 .  h'ru ttlr . 400. 

§ 32. Requests for Inhtructions. 
\Vlien :I 1)tlrt.v aptly tenders writ ten reqnt-t fo r  n specific inftrnction which 

is cwrrect in i twlf  :md snpported by the  evidence, the  failure of the cour t  to 
g i ~ r  t he  ins t r i~c~t ion,  in snbstancc a t  lw.;t. i~ e rmr .  Bas.? r.  Hocut t ,  218. 

3 37. Form and Sufirienry of Issues. 
The  issiies to  I)e s ~ ~ l ) n ~ i t t e t l  to tlw jury a r e  thobe r a i v d  hy the  plendiligs 

nntl s ~ ~ p p o r t c t l  by the  evidence. Cmrlrrrid .c. . l l l i s o ~ i ,  120. 

$7. BIotions for Sew Trial for Sewlg Disrovered Evidence. 
I3vitlrnc.c~ nli ich i \  merely c n m ~ ~ l n t i v e  o r  corroborative o f  t he  evidence offered 

1)s t he  lrnrty a t  t he  t r ia l  i s  insufficient to invoke the  d i s c w t i o ~ ~ s r y  power of 
thc, court  to order n n c v  trill1 fo r  newly diwoverrd evide ~ c c ,  and  the  grant ing  
of tlir motion will he held fo r  cXrror. S'o~ryc~r 1.. Gnt t i s .  20::. 

3 54. Findings of Fart by Court by Ag~een~ent .  
TYl~c~rr the pirt ieu \~ : i i vc  a jilry tri:11 ant1 cwnient t ha t  the  court  hear  t he  

c : ~ ~ ~ i t , .  the  ne igh t  of the  c~ i t l euce  i \  f o r  the  conrt. rind ench of ~ t q  fintlingh i s  
col~c*ln.ivc> if , ~ ~ p l r o r t c ~ l  11y c ~ ) n ~ p e t m t  r~ i t l t l~cc ' .  T I  I I \ ~  ('t?. 1 . .  L I O I L ~ C I .  Po.. h!). 

a 2. Appointment and Tenure of Trostcc. 
\Vlic.rr t l r ~  trnstce :ilrpointctl l1y will to  xthninister nlr nctive t rus t  tlivs, t l ~ c  

<.lt.rli of tlltx Sul)t.rior ( 'onrt i s  witl ioi~t n~ l tho r i t g  to alrl)o:nt :I s~~ccc>ssor,  since 
the  clt,rli 11;rs no author i ty  to administer nil cqility nnless empowered to  do  so 
by s ta tu te ,  and  C. S., 4023, authorizes the  ('lerli to nppoint n successor t r n s t w  
only when the  former  t rus ter  resigns, i ~ l ~ i l  ('. S.. 2583, is not applicable to a n  
active t rus t .  ('lrc,sh i1.c 1 . .  F i r s t  I '~.csbl / tcria~t  C h  urc87t, 205. 

In  propc'r instances conrt may vn1id:lte appoi l~tmcnt  of trnstce 1)s clcrk. 
Ihid.  

# 0. Revocation of musts. 
Plaintiff esccntcd volnntnry t r n i t  in lwrsonnlty wi th  tlirection thnt  the  

illcome tlierc~from 1w paid to l irr  fo r  life, :11i(1 11poli her  d,-.ath the  trnut estate 



ANALYTICAL INDEX. 

T R U S T S - C O I ? ~ ~ ~  ucd. 

be  distributed to  he r  surviving children, and  in the  event plaintiff should die 
without issue, the  t ru s t  estate be p ~ ~ i d  to  a named beneficiary if living and if 
h e  \Yere not then living then to  plaintiff's heirs generally. Plaintiff has  no  
children and esccnt rd  a n  instrument in writ ing revolting the  t ru s t  upon the 
payment of a specified sum to the  only beneficiary of the  remainder irt cssc, 
who consented to  the  revocation of tlie t rus t  u ~ o n  the  payment to  him of the 
amomit agreed. Hcltl: Under the  provisions of C. S., 906, plaintiff i s  entitled 
to the revocation of tlie trust .  JfacSlillan v. Trrist C'o., 352. 

Tlie s t a tu t e  enabling the  t rus tor  of a voluntary t rus t  to revolre the  same 
a s  to  contingent heneficiaries prior to the  happening of the  contingency does 
not affect vested rights and is constitutional. C. S., 996. Ibid. 

Where the t rus tor  of a voluntary t rus t  becomes a resident of this State,  : ~ n d  
the  trustee is  a S o r t h  Carolina corpuration, ant1 the  si tus of the  t rn s t  estate 
is  in S o r t h  Carolina, t he  rights of the  parties in the  premises, including the  
right of revocation, a r e  governed by the law of this St :~ te .  Ibid.  

Tlie waiver of the  right of revocation by the  t rus tor  of n voluntary t ru s t  i s  
without consideration and  does not preclude t rus tor  f rom exercising he r  r ight 
to revolre under  C .  S., 996. Ihid.  

9 11. Modification of Trusts.  
Trlist may not be modified by consent of henhc ia r i e s  i ) ~  csse to t he  detri- 

ment of contingent heneficiaries not ili cssc. Duffrl @. Dliff?j, 521. 
While equity h:ls the  power to modify a t ru s t  to preserve i t  f rom destruc- 

tion, i t  does not have the  power to  destroy the  t rns t  o r  defeat  the  purpow of 
t he  donor or trnstor.  Ibid.  

3 12. Accounting,  Set t lement ,  a n d  Compensat ion  of Trus tee .  
l'laintiff insti tnted th is  action to obtain a p p r o m l  of the  court  of his final 

account :IS trustee. The  administrator of a deceased beneficiary. who was  
entitled under the  t rns t  to the  income from the  estate fo r  life, filed answer 
alleging tha t  his intestate had not been ~ n i d  all  t ha t  was  due h im from tlie 
estate,  and fnr ther ,  tha t  pltlintiff is  without legal capacity to  maintain the  
action. IIcJld: Although the administrator had no interest  in the  corpus of t he  
estate or in t he  final closing of t he  estate,  he had standing in conrt  to deter-  
mine whether any  lmrt of the income due his intestate had not been paid, and 
therc.fore he  conltl set  np  the  plea in bar.  Chcsh i t~ '  z.. F i r s t  Prrsb]jtcsrian 
CRzrrch, 206. 

§ 13. S c t s  a n d  Transact ions  Crea t ing  Resulting a n d  Const ruct ive  Trus ts .  
Where the  purchasing agent i twlf huy.: the  principal's goods ant1 in t u rn  

hells to :I hnrf(r fidc p ~ ~ r c h a w r ,  the  principal. a t  his election. may  hold the  
agent 1i:lble nu a trustee ts tl~crlcficio, and rnnlte the  agent accolunt not only 
f o r  the  re,11 r:1111e of the  goodi but also for  any profit made 117 the  agent on 
the  wcal r .  C'ottol? Sfills 2'. I l fq .  Po., 500. 

18c. Burden  of P rov ing  P a r o l  Trus t .  
.\ par ty  seeking to engraft  it parol t rn s t  upon the  legal title has,  in accord- 

ance with the  general rnle a s  t o  the  intensity of proof necessary to obtnia 
rcll i~f ng:iiwt the ~11l)nrent  force and effrct of a \vritten instrnment,  the  burden 
of cctnl)lisl~ing his :illrgetl pnrol t rns t  I J ~  evit1enc.e clear, strong and  conrincsing. 
Hrlilc!) 2'. Ifolt. "71. 

Plaintiff t rus tor  allegetl t ha t  h e  permitted the  d e ~ d  of t ru s t  t o  be foreclosed 
p11rswnt to 211 ngreement with tlefendnnt t ha t  defendant wol~ld  purchase a t  
t he  sale, apply the  value of the crops raisril on the  land to  the  debt, and 
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reconvey to plaintiff when the  debt was  discharged. Ilcld: An instruction 
to the  effect t ha t  the jury might consider the  "inadrertence" in failing to 
have a declarntion of the t rus t  inserted in the  deed f rom the trustee to defend- 
ant ,  o r  in some written memorandum, and that  the  deed itself created a pre- 
sumption against  the existence of the  t rus t ,  which plaintiff had the burden of 
overcoming by evidence clear, strong and convincing, places too heavy a bnrden 
upon plaintiff and entitles him to a new trial .  I b i d .  

3 1 .  Art s  Const i tu t ing r n f a i r  Competit ion. 
TYh:lt conctitiitec fa i r  and nnfnir competition cannot be defined by inflexible 

rule., I ~ n t  each case must be determined upon i t s  par t icul l r  facts to ascertain 
w h r ~ t h r ~  the a r t s  complained of would likely deceive the  public. Extract  Co. 
7.. 1tn.1/, 269. 

4 par ty  adver t i s i~lg  that  his proi lwts  a r e  identical with,  or  possess all  the  
propertics of, the protl~icts of a rompctitor, is  guilty of unftlir competition if 
his s ta t rments  a rc  untrue. lbid.  

A ~ m r t y  may be guilty of unfair  compt i t ion,  even though his t rade  name is  
not a n  infringement on the t rade  name of a competitor, ( lnd even though his 
proilnct is  equal o r  superior to the product of his competitclr. if he takes advan- 
tag(. of tlw good nil1 ant1 I)n\incss reputalion of his cxnpet i tor  by unfai r  
mt.nns. I h ~ d .  

Evidence hcld for jury on qnestion of whether defendant, in writ ing letters 
to p1:lintiff's customers stating that  defentlant mnnnfacturcd identical products, 
W:I> guilty of unfa i r  competition. I b i d .  

T T I L I T I E S  COMMISSION. 

# 4. Appeals f r o m  tTtil i t ies Commission. 
The prorision of C. S., 1097, t h a t  any par ty  affected by a n  order of the  

I'tilitics Commissioner shall he entitled to appeal, and the  provision of sec. 12, 
ch. 134. Pnhlic IAWS 1033, t ha t  any  par ty  to a proceeding before the Commis- 
aion m:ly appeal to the Superior Court, necessarily mean to grant  the  right of 
: ~ p p r ~ ; ~ l  only to a par ty  to the procwding who has  some right o r  interest t o  be 
prolrrted which in some way is, o r  may be t~ffected by the order of the Com- 
n~ission. Gtilitics Corn. ?.. Iiinuton, 359. 
h railroad company filed petition with the  Utilities Commission to discon- 

tinue certain intrastate trains.  Certain cities, counties m d  a committee of 
the a rea  affected were heard a s  protestant.: in opposition to the  petition. No 
:~pplic.ation to intervene and no order malting them pa r t iw  to the  proceeding 
;lppl7:?r in the record. H e l d :  Protestants a re  not entitled to appeal from the 
ordcbr of the  Vtilitics Commi\<ion granting the petition, the record failing to 
tlisclosc tlmt they h a r e  any interest which is. or  may be affected by the order 
of the  ('ommission. Ibid. 

a 31. General  Ru les  of Construction. 
The object in construing a will is  to arrive a t  the intention of testator. 

I'ridd?! c6 C o .  I . .  Snndrrford.  422. 

a 33a. Es t a t e s  a n d  Interes ts  Created.  
C S.. 1739. ic not npplicahle when a preceding estate i s  given the  "ancestor," 

and t111 eqtnte to A untl the  hr i rs  of her botly by her husband, I-I, creates a 
f w  tail cwrlvcartcd into :I fee sirnplr absolute in A. Rnnk v Snow. 14. 
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§ 3312. Vested and Contingent Interests. 
The law favors the early vesting of estates, and a devise will be held to 

vest a t  the death of testator unless the intent to postpone the vesting of the 
estate clearly and manifestly appears from the will beyond mere inference or 
construction. Priddy d Co. 2;. Sauderford,  422. 

A remainder will be held to vest as of the date of the death of the testator 
and uot a t  the termination of the particular estate if i t  is  subject to no condi- 
tion precedent except the termination of the particular estate, and words 
describing the future event will be construed to relate merely to the time of 
the enjoyment of the remainder and not the time of its vesting. Ibid. 

As a general rule, where the remainder is to all persons of a specified class 
or their uext of kin or lawfnl heirs or representatives, and not merely to 
specified persons of a class, the remainder rests in the members of the class as  
of the date of the death of testator. Ibid. 

A devise to testator's wife for life "and a t  her death I want this land to go 
to my children or their representatives" i s  held to vest the remainder in 
testator's children or  their representatives as  of the date of testator's death 
under the general rule, the words "or their representatives" being merely a 
term of inheritance to guard against a lapse. I b i d .  

§ 34c. Designation of Devisees and Legatees. 
The will in  question devised the locus in quo to testator's children for life 

with remainder to their lawful issue. Herd: An illegitimate son of one of 
testator's daughters takes no interest in the land. The distinction between 
the use of the word "issue" and the word "heir" in such instances is pointed 
out. Brown v. Holland, 135. 

9 46. S a t u r e  of Title and Rights of Devisees, Legatees, and Heirs. 
Where a will directs that certain lands be sold and the proceeds of sale 

divided among named beneficiaries, each beneficiary takes his interest subject 
to the provisions of the will and cannot convey or encumber same in any 
manner which would nffect the absolute Dover of sale contained in the will, 
and upon sale by the executor the interest of each beneficiary in the land is 
divested and transferred to the proceeds of sale. King c. Lewis,  31.7. 

Where a will directs that lands be sold and the proceeds be divided among 
named beneficiaries, and a beneficiary mortgages his interest prior to  the sale 
by the executor, the mortgnge is an equitable aqqignment to the extent of the 
indebtedness secured thereby of the mortgagor's share in the proceeds of sale, 
and this result is unaffected by the purchase of the land by the mortgagee a t  
the executor's sale. Ibid. 

TT'ITSESSES. 

9 4. Competency of Witnesses: Age. 
The competency of a fire-year-old child to testify as  a witness rests in the 

sound discretion of the trinl conrt. S. c. Gibso~t ,  252. 
The fact that the trial court permitted a five-year-old child to testify :as a 

witness, and held that another child, six years old, was incompetent, does not 
manifest abnse of discretion, but care and discernment, Ibid. 
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COSSO1,IDATED STATUTES ,4ND MICHIE'S CODE CONSTRUED. 

( F o r  convenience in a11not:iting.) 
SEC. 

99. Se i the r  c1aim:unt nor es ta te  may appeal f rom report  of referees i n  pro- 
ceeding under th is  section. Itr r e  Es t a t e  of Reytcoltls, 449. 

137 (5 ) .  When intestate dies leaving surviving brolhers and  descendants of 
b r o t l ~ r w  who predeceased him, surviving  brother^ take  their  share  of 
prrsonalty pc1' cupitu rind descendants of deceased brothers t ake  the i r  
pa r t s  pcr stirpc's. I t?  r e  Es t a t e  of I 'oi?~dcxtcr, 24.6. 

1 .  When lawyer becomes execntor, exercise of his professional skill does 
not entitle him to coin1)ensation in addit ion to  commissions fixed by 
s ta tu te .  I,iylrt/~c,~. z'. Bootrc, 78. 

416. Evidence 116 Id sufficient to  support  finding t h a t  sttcretnry-treasnrer of 
corporation was  withont power to  bind corpor:ition by acknowledgment 
of debt so a s  to repel bar  of st:rtnte. Trus t  Co. 2) .  Llinzbcr Co., 89. 

420. I h e s  not apply to  action by city to enforce asscssrnc~nt licns for  public 
impro\-einents. C1tai.lottc 1.. l i a r n ~ ~ c i ~ c g h ,  259. 

4%. A f t w  abmidonninlt. sheriff's deed a t  execution sale of jutlgment obtained 
by wife for  slqrllort of children is  color of title, and  he r  possession 
therenntler is  adverse to  hnsband. f'rcn~pbcll r. Campbell. 257. 

437 ( 3 ) .  P;ryment on m y  note s t a r t s  s ta tu te  to running anew :rgainst r ight 
to  foreclose. i ~ n d  fact  t h a t  other notes upon which no payment was  
made bccoinc hnrred is  in1m:iterial. Denmi r. Ttrvt, 106. 

4 4 .  Is al~l)lic.al~le to  sureties on sealed instruments a s  wt.11 a s  on instruments 
not under  seal. E'lippcw 1.. Lindsr'u, 30. 

441 (3) .  JI:lintenance of telegraph lines on plnintiff's land i s  continuing 
trespass,  and  action there,for i s  barred in three  years,  bu t  action fo r  
perm:rnent damages i s  not barred  unti l  r ight to  maintain easement i s  
ncquirrtl by adverse 1)ossession. 1m.e  v. Tel. Co., 469. 

4-11. ( 9 ) .  Action by heirs of mortgagors to  set aside co1i.r-cyance of equity of 
reden~yt ion by mortgagors to mortgagees i s  based on f raud,  and  three- 
and  not tewyear  s tn tu te  applies. Xassr~rgi l l  v. Olivcr, 132. 

451. I'rovision of s ta tu te  t ha t  insane person 1i:rving no genernl o r  t e s t ammt-  
a r y  gnardian must drfend by g ~ ~ a r t l i a n  n d  Zitct?z i s  mandatory,  and  
n1leg:ltions. upon motioir to  set  aside judgment, t h a t  tlefendnnt was  
insanc and  110 gu:~rdi;rn crd litcm was  appointed a r r  slifficient to show 
irregulari ty.  ( 'ox  I'.  Co.r. 19. 

451. 557. Guardi:ur (10 litc'w may not file answer  on day of his : ippointn~r i~t .  
Sitirti~s 1.. Snnlpso~i. 379. 

- 1 4  ( 7 .  Procrss innst correctly 11:1n1e o r  cltwrihc (1cft~ntl:nlts served by pub- 
livation in order to bring them into court. ('onii's. of ll'tralritrgtotr 2'. 

Oaiicc's, 32-4. 

491. Srrvic.? on no~~rcs i t l cn t  slir,riff may not h r  li:~tl by stlrvice on Commis- 
sionor of R r v c ~ r u r ~  n-hen (Oar was  lwing driven by person c n g ~ g e d  by 
(lrqmty. Ill(ikc, 1.. .lllc~rc. 4-15, 

510. 1-poir nrotioir to strilw a n s ~ v c ~ r  a s  s h n n ~  n11d irrc~lc~v:~nt.  court may not 
Iicwr c~vitl(~~rc.o. t i ~ ~ t l  f ;~c.ts  ~ Y ) I I ~ I Y I  allt 'g;~tions of :111>,1vrr, :and tllt~rc~11p011 
strilic snc.11 ;~llc~gntioiis. I<rooch's 1.. lI~tii.lfc'cctl. 4Mi. 
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521. Contention that plaintiff maintained and prosecuted action in bad faith 
to harass defendant cannot be set up as  counterclaim in the action. 
Finattce Corp. v. Lane, 189. 

337. Motion to strike, made before filing answer or demurrer or extension of 
time to plead, is made a s  matter of right, and movant is entitled to 
have all irrelevant and redundant matter stricken out. Parrish v. 
IZ. R., 292 ; Hill v. Stansbur~/,  339. 

547. Court has discretionary power to allow amendment of summons and 
return to correct error in middle initial of defendant. Lee 2;. Hoff, 
233. 

564. Use of words "yon want to find," when construed contextually with 
other portions of charge, held not expression of opinion or intimation 
to jury that they should so find. R. c. Rntitll, 400. In prosecution for 
carnally knowing female between ages of 12 and 16, instruction failing 
to specify maximum age is error. S. v. Isleu, 213. 

567. Upon motion to nonsuit, defendant's evidence will not be considered 
escept to explain or clarify plaintiff's evidence when it  is not in con- 
flict therewith. Tarrant v .  Bottliwg Co., 390; Jeffries v .  Powell, 415. 

600. I t  is not required that movants shorn excusable neglect to set aside 
judgment for irregularity, this statute not being applicable. Simms 
v. Sanzysotz, 379. 

506. When answer is not filed, relief to which petitioners are entitled is 
limited to that demanded in and supported by allegations of petition, 
and judgment in excess thereof is irregular. Simms v. Sampson, 379. 

523. 6'2.5. Court must render judgment by confession upon duly verified 
statement, and mere filing and docketing statement is insufficient. 
Gibbs v. TT7csfon d Co.. 7 .  

632. Where judgment is entered on verdict upon petitioners' motion, whether 
petitioners are parties aggrieved and entitled to  appeal upon their 
contention that judgment should have awarded interest, quwe.  I'an- 
cc2!j t-. Highlcal/ Corn., 185. 

G38. Denial of motion to strike, when made as matter of right, is immedi- 
ately appealable. Parrish t-. R. R.. 292; Hill v. Sfansbttru, 339. 

906. Under facts established, plaintiff ltcld entitled to revoke voluntary 
trust. MacMillan v. T r n ~ t  C O . .  352. Waiver of right to revoke is 
without consideration and ineffective. Ibid. 

1007. Protestants to order of Utilities Commission allowing discontinuance of 
certain intrastate trains. who do not appear of record as  parties, have 
no right to appeal to Superior Court. Ctilities Com. v. Kinston, 359. 

1146. Applies to banliiug corporations, C. S., 224 ( j ) ,  as  well as  other private 
corporations. Colc v. Trust Co.. 249. 

1208, 1209 ( 3 ) ,  860. Receiver may  he appointed for reasons other than in- 
solvency; receiver of partnership may maintain action existing in 
favor of partnership without allegation that partnership is insolvent. 
Harvis v. Hilliard. 329. 
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1241. Successful plaintiffs in ejectment are not liable for any costs when 
answer denies title, notwithstanding that upon trial only controversy 
is  as  to location of boundary between lands of plrties. Cody v. B g -  
land, 40. 

1244 ( 6 ) .  Recovery of costs in Superior Court does not include compensation 
of referee. Cody v. England, 40. 

1664. Upon institution of divorce action court acquires ,jurisdiction over any 
child of the marriage and may determine custody and support of child 
before or after final decree of divorce, and may thereafter modify 
order for child's support, C. S., 1665. 1667, not being applicable. Story 
v. Story, 114. 

1667. Allegation of estrangement in marital relationship and failure and 
refusal of husband to make financial settlements in accordance with 
agreement made prior to marriage, held insufficimt to support action 
for alimony without divorce. Pollard v. Pollard, 46. 

1734. Deed to widow and heirs of her body by her late h ~ ~ s b a n d  creates estate 
tail converted into fee by statute, C. S., 1739, having no application. 
Bank a. S?tou., 14. 

179.5. Record evidence relating to transaction with decedent does not come 
within statute. Flippcn r. Lindseg, 30. 

21-12, 2143, 4430. Betting on a horse race is an offense against the criminal 
law. A. v. BTOZCII, 301. 

Y30!). Wheu selling agent itself purchases principal's goods and resells them 
nt profit, principal, in action to recover secret profit, is not entitled 
to interest on recovery. Cotton Mills v. Mfg. Co., 500. Upon present 
record, petitioners held not entitled to interest on amount awarded 
for the taking of lands under eminent domain. Yancey v. Highzcay 
Corn., 185. 

2433. Ordinarily, material furnisher under contract with lessee may not 
enforce lien against lessor. Brown v. Ward, 344. 

2530. After abandonment, the wife is free trader. Camptell v. Campbell, 237. 

2589, 437 ( 3 ) .  When mortgagor institutes action in ejectment, alleging that 
defendant claimed a s  grantee in trustee's deed antl that power of sale 
became inoperative prior to sale, demurrer for that complaint failed 
to allege that  mortgagor had been in possession WI thin ten years prior 
to sale, is bad, since complaint in ejectment need not attack any deed 
in defendant's chain of title. Ombey v. Parkway Properties, 27. 

2621 (187) ( f f ) .  Bicycle is subject to Motor Vehicle Law. Tarrant v .  Bottling 
Po., 390. 

2621 (288) ( a ) .  Violation of provision that driver shall not exceed speed 
which is reasonable and proper under circumstances is negligence 
pcr sr .  T a r ~ v n t  1'. Rottlirr~ Co. ,  390. 

2621 (288) (278).  Evidence that defendant was driving 60 to 63 miles per hour 
antl, in sudden effort to avoid striking car which had been backed into 
highway, hut W R S  not in motion a t  time, drove od' road injuring pas- 
senger, held to take case to jury. Stezcnrt r. Ateicorf, 147. 

26'" ((2961 ( n ) .  Violatic111 of requirements ill pns4ng r ~ h i  les trawling i11 
same direction is neg1ignlc.e 11rr a ( .  7'01.ro1it r. R~tt111ly CD., 390. 
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2621 (299) ( a ) .  Violation of provision that vehicle shall not follow too closely 
behind vehicle traveling in same direction is negligence per ae. Tar- 
rant v. Bottling Co., 390. 

2621 (312) .  Pushing in clutch so as  to permit vehicle to coast down grade is 
violation of this section and is negligence per ae. Dillon v. Winaton- 
Salem, 512. 

3180. Maintenance of establishment to facilitate betting on horse races is n 
public nuisance. S. v. Brown, 301. 

3233. In order to support decree of sale for partition the court must And the 
facts required by statute. Priddy & Co. v.  Sanderford, 422. 

3234, 3235. Tenants in common in land subject to life estate are  entitled to 
partition, but may not disturb possession of life tenant except by her 
consent. Priddy & Co. v .  Sanderford, 422. 

3313. Deed of gift is void if not registered within two years from execution, 
and acknowledgment is not re-execution. Cutta v.  McGhee, 465. 

3846 (bb) .  3795. Lowering of bridge is within latitude of highway easement, 
and canal owner may not recover for resulting damage. Dodge v. 
Highway Corn., 4. 

4023. Clerk has no authority to appoint successor to deceased trustee of active 
trust, this stattlte applying only when trustee dies, and C. S., 2583, 
not being applicable to active trusts. Cheshire v. Preabyteriun Church, 
205. 

4172. When statute prescribes that punishment shall be in discretion of court 
and that defendant may be fined or imprisoned, or both, it  prescribes 
"specific punishment" and this statute is not applicable. S,  v. Bich- 
a rdso?~, 209. 

4177. Evidence held sufficient to sustain conviction of defendant a s  accessory 
after the fact, the evidence against principal felon being sufficient to 
sustain conviction of him of secret assault, C. S., 4213, and of assault 
resulting in serious injury, C. S., 4214. 8. v. Potter, 153. 

4200. Charge that murder in first degree is unlawful killing of human with 
malice aforethought is error, since "aforethought" a s  so used does 
not connote premeditation and deliberation. S. 2;. Smith, 278. 

4201. As amended. Sentence for involuntary manslaughter is not limited to 
two years imprisonment. S,  v.  Richardson, 209. 

4204. Intent is not element of offense of carnally knowing or abusing female 
child under 12. S. v.  Gibaon, 232. 

4310. As amended. Amendment did not change nature of offense, and con- 
tention that since indictment charged offense prior to amendment the 
statute under which defendant was charged had been repealed, is 
untenable. S. v. Patton, 117. Statute held applicable to county in 
which defendant was charged and evidence held sufficient to support 
conviction. Zbid. 

4622. Charge of reckless driving, drunken driving, and assault with automo- 
bile may be joined a s  separate counts. S. v. Fields, 182. When 
crimes charged are of same class and are  connected in time and place 
consolidation of indictments for trial is proper. S. v. Chapman, 157. 
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4640. Tr ia l  conrt  need not charge jnry on clnrstion of guil t  of lesser degrees 
of crime n-hell there is  no rvidenct~ of guil t  of lesser degrees. S. c. 
Jfa?tnirrg, TO. 

4613. 1)eniiirrer to evidence  resents sole question of sufficiency of evidence to  
ca r ry  casc to jnry.  h'. r.  Smith,  400. Defe~ idan~ :  waires  exception to  
refusal of motion to i ~ o ~ i s n i t  by failing to  renew motion a t  close of a l l  
el-idence. 6. 2%. Clrcrpttrail, 157. 

4650. Court may not iml)ow Ilravier sentence upon learuing of defendant 's  
intentioil to appeal, even though prayer fo r  jnd):ment was continued 
with defendant's consent. S. c. I'attolt, 117. 

4GC71., 46.72. C .  S.. 649, a s  amended, permitted amendr:ient of affidavits i n  
appeals iu for t~cc  pauperis applies only to  civil actions ant1 not t o  
criminal prosecutions. S. 2;. Mitcltcll, 460. 

4666 ( 4 ) .  Time ceases to run against  period of probation npou issuance of 
rtrpitrs and does not run  dur ing t ime defendant al,sents himself and  i s  
fugit ivr f rom justice. S. a. Pelle!~, 487. 

5259 ( 2 0 ) .  Duty of cosmetic a r t  examiners to issue certificate, npon proper 
showing, to cosmetologist practicing a t  t ime regu1:itory ac t  was  passed, 
is  m a n d n t o r  and  not discretionary. Poolc 2.. Board of E.rnir~i?lcrx, 
199. 

5356. I n  proper inst:lnces, holders of drainage district 1)oncIs may  have t1r:tiii- 
age district levy addit ional assessmcmts, and  C. S'., 5373 ( g i ,  does not  
apply to bonds issued prior to  i t s  effcctivc date.  Cotitrs. of TT-ctsl~iiry- 
to11 r .  Gaiilcs. 324. 

5913, ct sc,fl. Are applicable to mnnicipt%l elections. Lcdzc~~l l  1:. Pror.to,-. 161. 

598.i, 5080. 5991. Coml~lnint  in action of illto ~rnrrcrtlto which fails  to  allrkge 
tha t  rc tnrns  of prcc.ii1c.t offirials 11:1tl been canv:rssed o r  tliat board of 
elcctions had ca~lv:~sscd r e s ~ ~ l t s  and  issacd certificate 11cld demurral)le, 
since r rsor t  may not I)e h:ld to courts unti l  machincry f o r  ascer ta iw 
ment of results hns been exhaustetl . '  Lc r l~wl l  1.. Prmtor ,  161. 

706-4-7075. Mnildatn!ts ~ v i l l  not lie agninst county hoard of health to  compel 
payment of award  rendcrotl against  i t  by Indlistrinl Commission. 
C'l~c~mpio,r r.  Boco.d of Hf~ctltlr. '36. 

7565-7567. Stnt11tc.s do not prrscrihe method to 11e usc~tl in n ~ c ~ a s i ~ r i ~ ~ g  lincs, 
and prpsnmption stlrface measure was  nsc,tl  doc^; not apply when i t  
:lpprara tha t  no ac tual  su r r ey  was  made, hut  tliat d i s t : ~ ~ ~ i . e s  \vercS 
plattrtl 113 a "paper survey." C o d ~  1.. F , ' I I ~ ~ ~ I I ~ ,  40. 

7880 ( 1 1 ) .  W l ~ c n  policy is  issncd to hc~iieficiary n h o  retains :[I1 rights i ~ n t l  
1ial)ilities t he r r~ ind r r .  proc8fw1s of policy. i~poil  &?atti of i l~snretl .  a r e  
not snbjcct to i i ~ l ~ t ~ r i t : ~ ~ i r c  t:lscs, evt>il tlio11g11 i u s l ~ r t ~ d  voli i~lt :~ri ly 11i1id 
~ r e m i ~ i n i s .  Trrtat Co. 7.. .lra.rm 11. ('otrtr.., 5%. 

7982. Life tr i lant  who 11;1s forfeited clstntc~ IIX f:iiling to rc>tlrem within one 
year  aft6.r sale of t : ~ x  lion 11y sh(>riff c;1n1111t :~roi t l  forfcitnrc (111 g r o n ~ ~ t l  
of insufk.icwcy of clcjscril~tion of I)ropchrty on ,-as list. Cor,l~c,t. 1'.  

Cooper'. 124. 

7990. C. S . .  1744, m:ly Iw invt~l<c,tl ill ac.tion to c,~lforcv t : ~ s  licsi~ agxi~ls t  h n d  
1 1 i f  t i t  i t 1  t ~ t i ~ t  1 i11 i t1 t i11  o r  12otlrittrii I.. . \or -  
I I I U I I ,  320, Xoti(,f, \ v l~ i ( , l~  f;~ilh to I ~ ( ~ I I ~ I I I ~ I I : I ~ ~  l~o l ( l t~ r s  of d r ; ~ i ~ i ; ~ g o  (lis- 
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tr ict  bonds is  insufficient to  bring them into court  o r  preclude their  
r ight of addit ional assessment. C'onzrs. of Washingtovc v. Gai~zes, 324. 
Liens for  public improvements a r e  barred a f t e r  ten-year period pre- 
scribed by ch. 331. Public Laws 1!)20. Chnrlottc v. KnI;anaugh, 2Z9. 

SO81 (qqq) .  Afandanzzts will not lie to  enforce payment of award  when i t  ha s  
riot been docketed a s  judgment. Chanzpion I;. Bourd of Hcalth, 96. 

8081 ( r r ) .  When contract of employment i s  for  services to be rendered e s d u -  
sively outside this Sta te  and  such services a r e  performed in the i r  
entirety outside i t s  borders, our  Compensation Act does not apply. 
Mallard z'. Boha?i~zo~z, I w . ,  227. 

COSSTITUTIOS O F  S O R T H  CAROLISA, SECTIONS OF,  COXSTRUED. 

( F o r  convenience in annotating.)  
ART. 

I ,  see. 7. Benefits from Sta te  Employees' Retirement Fund  a r e  deferred 
payments of sa lary  for  services rendered, and  do not violate this sec- 
tion. Bridges c. Charlotte. 472. 

I, see. 14. When s ta tu te  prescribes punisliment in sound discretion of 
court ,  court  i s  limited only by prohibition against  cruel and unusual 
punishment. S. I;. Richardson. 209. 

V, see. 3. If sec. 11, ch. 127, Public Laws 1937, were construed to levy 
excise t ax  upon receipt of proceeds of life insurance policy when policy 
was  issued to beneficiary, who retained all  r ights and  liabilities there- 
under,  in addit ion to inheritance t ax  when policy was  issued to  insured, 
such construction would violate th is  section of Constitution, since 
amonnt of such excise t ax  would be computed on graduated scale i n  
ncc.ord:n~ce with value of insured's estate. T rus t  PO. v. Maxtcell, 
f'o1)ir.. Z28. T a x  for  amount required by law to  be paid into Retire- 
ment Fnnd by city on salaries of teachers paid or supplemented by i t  
does not violate this section. Bridyes c. Charlotte, 472. 

V, sec. .7. Property owned by a church and  rented by i t  for  commercial 
purposes is  not exempt from taxation.  Sparrow v. Beaufort  County, 
223. A11 property is  subject to taxation unless exemption i s  authorized 
by Colihtitntion and lams of the  State.  Hospital  v. Guilford Countu, 
308. When final j ~ ~ d g m e n t  has  been entered tha t  hospital i s  liable fo r  
t : ~ s e s  for  certain year, r ights of parties cannot be altered by retroactive 
utatute. Ibid. Realty acquired by ru ra l  housing author i ty  is  exempt 
f rom taxation.  Val lard  c. Hoztsi?~g dutl tori tu,  334. 

VII.  cec. 7. State  is  not mnnicipality within meaning of this section, and 
therefore city, a s  administrative unit  in Sta te  school system, need not 
submit t a x  fo r  operation of schools to vote. Bridges c. Charlotte, 472. 

IS. Imposes du ty  on General Assembly to provide f o r  minimum term, and  
confers author i ty  on i t  to  provide schools in excess of minimum which 
the  Stnte can afford. Bridges v. Charlotte, 472. 




