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CITATION OF REPORTS 

Rule 46 of the Supreme Court is as follows: 
Inasmuch a s  all  the Reports prior to the 63d have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C., as follows: 

EF In quoting from the reprinted Reports. counsel will cite always the 
marginal ( i .  e., the original) paging, except 1 N. C. and 20 N. C.,  which have 
been repaged throughout without marginal paging. 

The opinions published in the first six volumes of the reports were written 
by the "Court of Conference" and the Supreme Court prior to 1819. 

From the 7th to the 62d volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence. or from 1818 to 1868. The opinions of t h ~  Court. consisting 
of five members, immediately following the Civil War. arc? published in the 
volumes from the 63d to the 79th. both inclusive. Proni the 80th to the 
l0 l s t  volumes, both inclusive. will be found the opinions of the Court. con- 
sisting of three members, from 1879 to 1889. The opinions of the Court, con- 
sisting of flre members, from 1889 to 1 July, 1937, are  puolished in volumes 
102 to 211, both inclusive. Since 1 July, 1937, and beginning with volume 212, 
the Court has consisted of seven members. 
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J U S T I C E S  

OF T H E  

SUPREME COURT OF NORTH CAROLINA 
SPRING TERM, 1943--FALL TERM. 1043. 

CHIEF JUSTICE : 

WALTER P. STACY. 

ASSOCIATE JUSTICES : 

MICHAEL SCHENCK, J. WALLACE WIITBORNE, 
WILLIAM A. DEVIS,  3. A. F. SEAWELL, 
M. V. BARNHILL, EMERY B. DENNY. 

ATTORNEY-GENERAL : 

HARRY McMULLAN 

ASSISTANT ATTORNEYS-OENEBAL : 

GEORGE B. PATTON, 
W. J. ADAMS, JR., 
H. J. RHODES. 

SUPREME COURT REPORTER : 

JOHN M. STR0XG.t 

CLERK OF THE SUPREbfE COURT : 

ADRIAN J. NEWTON. 

MARSHAL A S D  LIBRARIAN : 

DILLARD S. GARDNER. 

t On leave,  U. S.  Army, Act ing  Reporter,  Joseph  B. Cheshire.  
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J U D G E S  

OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

Name District Address 

C. E. THOMPSON ............................... 2 s  ............................... El izabe th  City. 
WALTER J. BONE ................................... .ille. 
R. HUNT PARKER .......................................... T i  ................................ Roanoke Rapids. 
CLAWSON L. WILLIAMS ............................. .anford. 
J .  PAUL FRIZZELLE .................................. Fifth ................................. S o  Hill. 
HENRY L. STEVENB, JR ............................... Sixth ............................ Warsaw. 
W. C. HAREIS ................................................. Seventh ............................ Raleigh. 
JOHN J. BURNEY ......................................... Eighth .... L i l m i n g t o n .  
Q. I(. NIMOCKS, JR ..................................... Ninth ................................ Fayetteville. 
LEO CARR ........................... ... ..................... Tenth ................................ Burlington. 

SPECIAL JUDGES 

W. H. S. BURGWYN .................................................................. ........... Woodland. 
LUTHER HAMILTON ........................ ...... .......................................... forehead City. 
RICHARD DIUD DIXON ..................................................................... Edenton. 
JEFF D. JOHNSON, JR ........................................................................ Clinton. 

WESTERN DIVISION 

JOHN II. CLEMENT ..................................... Eleventh ....................... Winston-Salem. 
......................... H. HOYLE SINK ......................................... Twelfth Greensboro. 

F. DONALD PHILLIPS ................................... Thirteenth .................... FLockingham. 
WILLIAM H. BOBBITT ................................. Fourteenth ......... ...... Charlotte. 
FRANK M. ARMSTRONG .............................. Fifteenth ................... Troy. 
WILSON WARLICK .................................... Sixteenth .......... ......Ir;Ir; ewton. 

................. J. A. ROUSSEAU .......................................... Seventeenth North Wilkesboro. 
J. WILL PLESS, JR ............................ .. ...... Eighkenth . . . . . . . . . . . . . . .  Marion. 
ZEB V. NETTLES ................................ .....Nineteenth . . . . . . . . . . . .  Asheville. 
FELIX E. ALLEY, SR ................................. Twentieth ..................... TiTa.vnesville. 
ALLEN H. GWYN ................ .. .... .............. . .  Twenty-first ............... Eeidsville. 

SPECIAL JUDGES 

HUBERT E. OLIVE .................................................................................... Lexington. 
CLARENCE E. BLACKSTOCK .................. .. .......................................... -4sheville. 
JUSTUS C .  RUDISILL ........... .... ......................................................... Sewton. 

EMERGENCY JUDGES 

HEXRY A. GRADY .................. .. ......................................................... Xew Bern. 
G. V. COWPER ........................................................................................ Kinston. 



SOLICITORS 

EASTERN DIVISION 

Name District Address 
CHESTER R. MORRIS .......... ......................... First ................................. Currituck. 

..................................... DONNELL GILLIAM Second .............................. Tarboro. 
................................ ERNEST R .  TYLER .................................. ...,.Third Roxobel. 

..... .................. ......................................... W. JACK HOOKS Fourth .. Kenly. 
................................. ................................................ D. M. CLARK Fifth Greenville. 

..........,.... ............... J. ABXER BARKER .. .. Roseboro. 
............................ ................................... WILLIAM T. BICKETT Seventh Raleigh. 

.... ................ CLIFTOX 1,. MOORE .... ...Eighth .............................. Burgaw. 
................................ F. ERTEL CARLYLE ............................... Ninth Lumberton. 

....... ............................... WILLIAM H. NCRDOCK .................... .. Tenth Durham. 

WESTERN DIVISION 

.......................... J. ERLE MCMICHAEL ................................... Eleventh Winston-Salem. 
KORMAX A. BORER- ............................... -0. 

...................... .................................... EDWARD H. Orssox Thirteenth Iaurinburg. 
...................... JOHN G. CARPENTER ............................. ..teenth Gastonia. 

CHARLES L. COGGIN .... .............................. Fifteenth ......................... Salisbury. 
............................... ......................... L. SPURGEON SPURLING Sixteenth Lenoir. 

A ~ A L O X  E. HALL ....................................... Seventeenth .................. Yadkinville. 
...................... ......................................... C. 0. RIDIXGS Eighteenth Forest City. 

................................. JAMES S. HOWELL 
....................... .......................................... JOHN 31. QKTEEN Twentieth TVaynesville. 

................... ............................................ R. J. SCOTT ........Twenty-first Danbury. 



SUPERIOR COURTS, SPRING TERM, 1943 

The numerals in  parentheses following the date of a term i ldicate the num- 
ber of weeks during which the term may be held. 

THIS C A L E N D A R  IS U S O F F I C I A L  

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 
Spring Term, 1 9 4 3 J u d g e  Bone. 

Beaufor t - Jan .  11' ( 2 ) ;  F e b .  151 ( 2 1 ,  
Mar .  15' ( A ) ,  A p r ~ l  5 t ;  M a y  37 ( 2 1 ,  J u n e  
2 1 - - 

Camden-Mar.  8. 
Choxran-Mar. 29;  A p n l  26t .  
Curn tuck-Mar .  1. 
Dare-Xay 24. 

Hycle--May 17 
P a s q u o t a n k - J a n ,  47;  F e b .  8 t ;  Feb .  15' 

( A ) ;  Mar .  1 5 t ;  M a y  s t  ( A )  ( 2 ) ;  M a y  31'; 
J u n e  i t  ( 2 ) .  

Percluimans-Jan.  117 ( A )  ; Apr i l  12. 
Tyrrel l -Feb.  I t ;  Apr i l  19. 

SECOND JUDICIAL DISTRICT 
Spring Term, 1943--Judge Parker. 

Edgecombe-Jan .  1 8 ;  h la r .  1 ;  M a r .  297 
( 2 1 ,  M a y  31 (21. 

J l a r t ~ n - M a r .  15 ( 2 ) ;  April 1 2 t  ( A )  ( 2 ) ;  
J u n e  14. 

Nash--Jan. 25;  F e b .  1 5 t  ( 2 ) ;  Mar .  8 ;  
Apr i l  l!lt ( 2 ) ;  M a r  24. 

\Vash ins ton-Jan .  4 ( 2 ) ;  Apr i l  1 2 t .  
\Vllson--Feb. I * ,  Feb .  S t ;  M a y  l o * ,  

h l ay  l i t ,  J u n e  217 

THIRD JUDICIAL DISTRICT 
Spring Term, 1943-Judge Williams. 

Brrtir?-Feb. 8 M a y  3 ( 2 ) .  
Ha l i f ax - Jan .  25 ( 2 ) ;  Mar .  1 5 t  ( 2 ) ;  

Apr i l  26 ;  M a y  31 ;  J u n e  I t .  
Hertford-Fel , .  22;  A p r i l  123 ( 2 ) .  
X o r t h a m p t o n - J l a r .  29 ( 2 ) .  
Yance-Jan.  4'; Mar .  1'; X a r .  S t ;  J u n e  

14 ' ;  J u n e  21t .  
War ren- Jan .  11'; J a n .  1 s t ;  J l a y  17 ' ;  

M a y  24 t .  

FOURTH JUDICIAL DISTRICT 
Spring Term. 1943 J u d g e  Frizzelle. 

~ ' h a t b a m - J a n .  1 1 ;  J l a r .  I t ;  Mar .  1 s t ;  
> la?  10. 

H a r n e t t - J a n .  4'; F e b .  I t  ( 2 ) ;  Mar .  15' 
1.41: N a r .  29t  ( A )  ( 2 1 :  M a v  3 t .  J I n v  17* ;  
J u n e  i t  ( 2 ) .  

Johns ton-Jan .  4 t  ( A )  ( 2 ) ;  F e b .  8 ( A ) ;  
F e b .  1 s t  ( 2 ) ;  M a r .  1 ( A ) ;  hIar .  8 :  Apr i l  
1 2  ( A )  ; Apr i l  1 9 t  ( 2 )  ; J u n e  21'. 

Lee--Jan. 257 ( A )  ( 2 ) ;  Mar .  ? ?  ( 2 ) .  
TTayne-Jan. 1 8 ;  J a n .  257;  F e b .  I t  ( A ) ;  

J l a r .  I ?  ( A )  ( 2 ) ;  Aur11 5 ;  Apr11 I ? ? ;  
Apr i l  1 9 t  ( A ) ;  M a y  24;  M a y  3 1 t ;  J u n e  
7 t  ( A ) .  

ITFTH JUDICIAL DISTRICT 
Spring Term, 1 9 4 3 J u d g e  Stevens. 

Car te re t -Mar .  8 ;  J u n e  i ( 2 ) .  
Craven-Jan .  4'; J a n .  25t  ( 3 )  ; Apr i l  

5 : ;  M a y  l o t ;  M a y  31'. 

Greene-Feb. 22 (2 )  J u n e  21. 
Jones-Mar. 29 
Panll ico-Apri l  26 ( 2 ) .  
P ~ t t - J a n .  l l t ;  J a n .  18 ;  F e b .  1 s t ;  Mar. 

1 5 t  ( 2 ) ;  A p r i l  12 ( 2 ) ;  > l a y  3 t  ( A ) ;  h l a y  
177 ( 2 ) .  

SIXTH JUDICIAL DISTRICT 
Spring Term, 1 9 1 3 - J ~  dee  Harr i~ .  

Duplin-Jan.  4 t  ( 2 ) ;  J a n .  25*; Mar .  d t  
( 2 ) ;  Apr i l  1 2 ;  Apr i l  1 9 t .  

Lenoir-Jan.  18.; F , ?b .  1 s t  ( 2 ) ;  A p r i l  5 ;  
M a y  1 0 t  ( 2 ) ;  J u n e  i t  ( 2 ) ;  J u n e  21'. 

Onslow-Mar. 1 ;  J h y  24' ( 2 ) .  
Sampson-Feb.  1 1 2 ) :  Mar .  22 t  ( 2 ) ;  

A p r i l  26; M a y  3 t ;  J u r e  i t  ( A )  ( 2 ) .  

SEVENTH JUDICIAL DISTRICT 
Spring Term, 1943 J u d g e  Burney. 

Frank l in - Jan .  l l t ;  Feb .  I * ;  Mar .  1 5 t ;  
Apr i l  5'; Apr i l  1 s t .  

W a k e J a n .  4'; J a r l .  l l t  ( A ) ;  J a n .  187 
( 2 ) ;  F e b .  8 t  ( 3 ) ;  h l a r .  I *  ( 2 )  ; Mar .  15t 
( A ) ;  M a r .  227; A p r i l  5' ( A ) ;  Apr i l  1 2 t ;  
Apr i l  1 s t  ( A ) ;  A p r i l  2 6 t ;  M a y  3.; M a y  
1 0 t  ( 3 ) ;  M a y  31. ( 2 ) ;  J u n e  147 ( 2 ) .  

EIGHTH JUDIC [AL DISTRICT 
Spring Term, 1 9 4 3 4 l l d g e  Simocks. 

Brunswick-Jan .  18:  A p r i l  5 t ;  h l a y  17. 
Columbus-Jan.  25'; F e b .  1' ( A ) ;  Feb .  

1 s t  ( 2 ) ;  M a y  3'; J u n e  14' ( 2 ) .  
S e w  Hanover - Jan .  11'; F e b .  I t  ( 2 ) ;  

M a r .  8 t ;  M a r .  15.; April 127 ( 2 ) ;  May 
10'; RIay 24 t  ( 2 ) ;  J u n e  i * .  

Pender-Jan.  4 ;  Jl:tr. 2 2 t ;  Apr i l  26. 

SINTH JUDICIAL DISTRICT 
Spring Term, 1943-4 udge Carr. 

Blaclen-Jan. 4 :  h I w  16': A ~ r i l  26t .  
Cumber land-Jan .  11 ' ;  Fed .  8 t  ( 2 ) ;  

J l a r .  1' ( A ) ;  X a r .  8'; h l a r .  22t  ( 2 ) ;  
A p r i l  26' ( A )  ; M a y  :It ( 2 )  ; M a y  31'. 

Hoke-Jan.  1 8 ;  Ap.i l  19. 
Robeson-Jan.  l l t  (A1  ( 2 ) ;  J a n  25* 

( 2 )  ; F e b .  22t  ( 2 ) ;  IIiLr. 15. ( A )  ; A ~ r i l  5. 
( 2 ) ;  Apr i l  1 9 t  ( A ) ,  M a y  3* ( A )  ( 2 j ;  M a y  
l i t  ( 2 ) ;  J u n e  i t ;  J u n e  14'. 

TESTH JUDIC IAI. DISTRICT 
Spring Term, 1943-,lodge Thompson. 

Alamance-Jan .  25t  ( A ) ;  F e b .  22'; 
M a r .  299;  M a y  10' ( A ) ;  M a y  24t  ( 2 ) .  

Du1.1ian-Jan. 4 ' :  J a n .  l l t  ( 2 ) ;  J a n .  
25t  (A); Feb .  15 ' ;  Feb .  2 ? t  ( A ) ;  M a r .  I t  
( 2 ) ;  Mar .  1 5 t  ( A ) ;  J l a r .  ? ? * ;  h la r .  29. 
( A ) ;  Apr i l  6 t  ( A )  ( 3 ) ;  Aur i l  26 t  ( 2 ) ;  
Ma? l i ' ;  M a y  247 (A) ( 3 ) ;  J u n e  21.. 

Granvil le-Feb.  1 1 2 ) ;  Apr i l  5 ( 2 ) .  
Orange-Mar.  1 5 ;  Ma?  1 0 t ;  J u n e  7 ;  

J u n e  14 t .  
Person-Jan.  26;  F'eb. l t  ( A ) ;  A p r i l  19. 



COURT CALENDAR. vii 

WESTERN DIVISION 

ELEVENTH JUDICIAL DISTRICT 

Spring Term, 1943-Judge Gwyn. 
Ashe-April 12'; M a y  24t  (2 ) .  
Al leghany-Apr~ l  26. 
Forsyth-Jan.  4; J a n .  11 ( A ) ;  J a n .  l l t  

( 3 ) ;  F e b .  1 ;  F e b .  8 t  (31 ;  F e b .  8 ( A ) .  
Mar.  1 ;  Mar .  8 t  ( 3 ) ;  h la r .  8 ( A ) ;  Mar.  29 
( 2 ) ;  Apr i l  127 ( A ) ;  Apr i l  1 s t ;  Apr i l  26 t  
( A ) ;  M a y  3 ( 2 ) ;  M a y  24t  ( A )  ( 2 ) ;  J u n e  
7;  J u n e  1 4 t  ( 2 ) ;  J u n e  14 ( A ) .  

TWELFTH JUDICIAL DISTRICT 

Spring Term, 1913-Judge Bobbitt. 

Davidson-Jan.  25'; F e b .  1 5 t  (21 :  A ~ r i l  
5 t  ( A )  1 2 ) ;  31ay 3*;' M a y  247; h lay  317  
( A ) ;  J u n e  21*. 

Guilfortl-Dec. 28*; J a n .  4. ( A ) ;  J a n .  
4 t ;  J a n .  l l t ;  J a n .  18'; Feb .  It ( 2 ) ;  Feb .  
1' ( A ) ;  F e b .  1st ( A )  (21 ;  Mar .  1' ( 2 ) ;  
Mar.  15: 1 2 ) ;  Mar .  22' ( A ) ;  h la r .  29t  
( 2 ) ;  Apr i l  I f t  ( 5 ) ;  Apr i l  19' ( A ) ;  Apr l l  
2 6 * ;  M a y  l o t  ( 2 ) ;  M a y  17' ( A ) ;  M a y  24' 
( A )  ; M a y  31t  ( 2 )  ; J u n e  14'. 

THIRTEENTH JUDICIAL DISTRICT 

Spring Term, 1943 J u d g e  Armstrong. 

Anson-Jan.  11'; M a r .  1 t ;  April 12 1 2 ) ;  
J u n e  7 t .  

Moore-Jan. 18.; Feb .  Kt; Mar. 227 ( A )  
( 2 ) :  M a v  1;': X a v  24t .  - . "  

Richmond-Jan .  4 * ;  F e b ,  l t  ( A ) ;  M a r .  
I 5 t ;  Apr i l  Z * ;  X a y  24 t  ( A ) ;  J u n e  14 t .  

Scotland-Mar. 8 ;  Apr i l  26t .  
Stanly-Feb. I t ;  Feb .  Kt ( A ) ;  Rlar. 29 ;  

J I a r  l o t .  
cnion-Jan. 2;'; Feb .  1 s t  ( 2 ) ;  H a r .  

2 2 t ;  M a y  3 t .  

FOVRTEESTTH JITDICIAL DISTRICT 

Spring Term, 1943-Judge Warlick. 

Gaston-Jan.  11'; J a n .  1 8 t  ( 2 ) ;  Mar .  
8' ( A ! ;  Mar.. 131 ( 2 ) ;  Apr i l  19'; M a y  l i t  
( A )  ( 2 ) ;  h lay  31*. 

l l e c k l e n l ~ u r g - J a n .  4'; J a n .  4 t  ( A )  ( 2 ) ;  
Jan .  I S *  ( A )  ( 2 ) ;  J a n .  18 t  ( A )  ( 2 ) ;  Feb .  
I t  ( 3 ) ;  F e b .  I t  (-1, ( 4 ) ;  Feb .  22'; Rlar. 
I t  ( 2 ) ;  h la r .  11. ( A )  ( 2 ) ;  h la r .  15' ( A )  
( 2 ) ;  Mar .  1 s t  ( A )  ( 2 ) ;  M a r .  291. ( 2 ) ;  
Mar .  29 t  ( A )  ( 2 ) ;  Apr i l  12' ( A ) ;  Apr i l  
1 2 t ;  Apr i l  1 9 t  ( A ) ;  A p r ~ l  267 ( 2 ) ;  Apr i l  
26t  ( A )  ( 2 ) ;  M a y  l o * ;  M a y  lo t  ( A )  (21 :  
M a r  l i t  ( 2 ) ;  M a y  24t  ( A )  ( 2 ) ;  J u n e  7 ' ;  
J u n e  i t  ( A )  ( 2 ) ;  J u n e  147 ;  J u n e  21' ( 2 ) .  

FIFTEESTH JUDICIAJ. DISTRICT 

Spring Term, 1913--Judge Roussenu. 

Alexander-Feb. 1 ( A )  ( 2 ) .  
Cabarrus-Jan.  4 ( 2 ) ;  Feb .  2 2 t :  Mar .  

l t  ( A ) ;  Apr i l  19 ( 2 ) ;  J u n e  7t  (21. 
Iredel l-Jan.  25 ( 2 ) ;  Mar.  Xt; M a y  17 

( 2 ) .  
Montgomery-Jan.  IS* ;  Apr i l  S t  ( 2 ) .  
Randolph-Jan .  25t  ( A )  ( 2 ) ;  M a r .  1 5 t  

( 2 ) :  M a r .  29*; J u n e  ?I*.  
Rowan-Feh. S (21 ;  Mar .  I t ;  M a r .  8 t  

( A ) ;  M a y  3 ( 2 ) .  

SIXTEENTH JUDICIAL DISTRICT 
Spring Term, 1 9 4 3 J u d g e  Pless. 

Burke-Feb. 1 5 ;  M a r .  87 ( 2 ) ;  M a y  31 
(7) \-,. 

Caldwell-Jan. 47 ( A )  ( 2 ) ;  Feb .  22 ( 2 ) ;  
M a y  3 ( A ) ;  M a y  1 7 t  (2 ) .  

Ca tawba-Jan .  I l t  ( 2 ) ;  F e b .  1 ( 2 ) ;  
Apr l l  5 t  ( 2 ) ;  h l a y  37 (21. 

Cleveland-Jan.  4 ;  Mar .  22 ( 2 ) ;  M a y  
l i t  ( A )  ( 2 ) .  

Lincoln-Jan. 18 ( 4 ) ;  J a n .  25t .  
Watauga-April 19 ( 2 ) ;  J u n e  77 ( A )  

( 2 ) .  

SEVESTEENTH JUDICIAL DISTRICT 
Spring Term, 1 9 4 3 d u d g e  Nettles. 

Avery-April 5 .  ( A ) ;  Apr i l  127. 
Davie-Mar. 1 5 ;  M a y  24t .  
M~tche l l -Mar .  29 (2 ) .  
wl lkes - Jan .  l l t  (3); M a r .  1 ( 2 1 ;  M a r .  

15 ( A ) ;  Apr i l  26 t  ( 2 ) ;  M a v  31t  ( 2 ) .  

EIGHTEENTH JUDICIAL DISTRICT 
Spring Term, 1943-Judge Alley. 

Henderson-Jan.  4 t  (21 .  Mar.  1 ( 2 ) ;  
Apr l l  26t  ( 2 ) .  .May 24t  ( 2 ) .  

JlcDowell-Dec, 28* ,  F e b .  87 ( 2 ) ;  J u n e  - " 
i ( 2 ) .  

Polk-Jan.  25 ( 2 ) .  
Kutherford-Feb.  2 2 t ;  Apr i l  12 t  ( 2 ) ;  

M a ?  10 ( 2 ) ;  J u n e  21 t  (21. 
Transylvania-Mar.  29 ( 2 ) .  
Tancey-Jan.  181;  X a r .  15 ( 2 ) .  

NISETEEYTH JUDICIAL DISTRICT 
Spring Term, 1 9 4 W u d g e  Clements. 

Buncombe-Jan.  4 t  (21 :  J a n .  11  ( A )  
(21 :  J a n .  18.: .Tan. 25: F P ~ .  I t  ( 2 ) :  ~ r h .  
15 ( A )  ( 2 1 ;  &b. 1 5 * ; ' ~ a r .  ~t ('2;; >r&. 
15;. M a r .  15 ( A )  ( 2 ) ;  M a r .  29t  ( 2 ) ;  Apr i l  
12.; Apr i l  12 ( A )  ( 2 ) ;  Apr l l  26; M a y  3 t  
( 2 ) ;  M a y  l i * ;  X a y  17 ( A )  (21 ;  M a y  317 
( 2 ) ;  .Tune 14'; J u n e  14 ( A )  ( 2 ) .  

Madison-Feb. 22;  Mar .  22; Avr i l  1 9 ;  
M a y  24;  J u n e  21 

TWEXTIETH JUDICIAL DISTRICT 
Spring Term, 1 9 4 3 d u d g e  Sink. 

Cherokee-Jan.  1 8 t  ( 2 1 ;  Mar.  39 ( 2 ) ;  
J u n e  1 4 t  ( 2 ) .  

C l a y - A ~ r i l  21;. 
~raham- an. 4 t  ( A )  121; Mar.  15 ( 2 ) ;  

h fav  31t  (21. - - ~ .  ~ 

Haywood-Jan.  4 t  ( 2 1 ;  F e b .  1 ( 2 ) ;  
l I a y  31 ( 2 ) .  

Jackson-Feb.  1 5  ( 2 1 ;  M a y  l i t  ( 2 ) :  
J u n e  7' ( A ) .  

Macon-April 12 121. 
Swain-Jan. 11; ( A )  (21 ;  Mar .  1 ( 2 ) .  

TWESTY-FIRST JUDICIAT, DISTRICT 
Sprillr: Term, 1 9 4 3 J u d g e  Phillips. ' 

Casu.ell-Mar. 15'; Mar .  221. 
R o c k ~ n y h a n ~ - J a n .  18% ( 2 )  ; M a r .  I t ;  

M a r .  8 * :  Apr i l  1 2 t ;  M a y  3 t  ( 2 ) ;  h l a y  l i *  
( 2 )  ; J u n e  i t  ( 2 ) .  

Stokes-Jzn. 4' ( A ) ;  ?Jar. 29'; Apr i l  
5 t :  J u n e  21*. 

Surry-.Tan. 4'; J a n .  I l t ;  F e b .  ,8*; F e b .  
1 s t  ( 2 ) ;  Apr i l  19'; Apr i l  2 6 t ;  M a y  31t .  

'For  c r i m l n a l  cases.  
+ F o r  civil cases .  
iFo r  jai l  a n d  civil cases .  
(.\) S g e r i a l  o r  E m e r g e n c y  J u d g e  t o  be ass igned  



SUPERIOR COURTS, FALL TERM, 1943 

The numerals in parentheses following the date of a term indicate the 
number of weeks during which the term may be held. 

T H I S  CALENDAR I S  UNOFFICIAL 

-- 

EASTERN DIVISION 

F I R S T  J U D I C I A L  DISTRICT 

F a l l  T e r m ,  1 9 4 3 J u d g e  T h o m p s m .  

Beaufort-Sept. 20. ( A ) ;  Sept. 27 t ;  Oct. 
I l t ;  Nov. 8' ( A ) :  Dec. 6t. 

Camden-Aug. 30. 
Chowan-Sept. 13: Nov. 29. 
Currituck-July 1 9 t ;  Sept. 6. 
Dare--0ct. 25. 
Gates-Nov. 22. 
Hyde-Aug.  16t  ( 2 ) ;  Oct. 18. 
Pasquotank-Sept. 201; Oct. l l t  ( A )  

( 2 ) ;  Nov. S t ;  Nov. 15.. 
Perqulmans-Nov. 1. 
Tyrrell-Oct. 4. 

SECOND JUDICIAL DISTRICT 

F a l l  T e r m ,  1 9 4 S - J u d g e  Bone. 

Edgecombe-Sept. 13; Oct. 18; Nov. 15t  
(2) .  

Martin-Sept. 20 ( 2 ) ;  Nov. 22t ( A )  (2):  
Dec. 13. 

Nash-Aug. 30; Sept. 20t ( A )  ( 2 ) ;  OCt. 
l l t ;  Nov. 29.; Dec. 6 t .  

Washington-July 12; Oct. 25t. 
Wilson-Sept. 6; Oct. 4 t ;  Nov. I t  ( 2 ) ;  

Nov. 6 ( A ) .  

T H I R D  JUDICIAL DISTRICT 

F a l l  T e r m ,  1 9 4 3 J u d g e  Parker .  

Bertie-hug. 30 ( 2 ) :  Nov. 15 ( 2 ) .  
Hallfax-Aug. 16 ( 2 ) :  Oct. I t  ( A  

Oct.  25' ( A ) ;  Nov. 29 ( 2 ) .  
Hertford-Aug. 2; Oct. 18 (2).  
Northampton-Aug. 2 ( A ) ;  Nov. 1 
Vance-Oct.  4.; Oct. l l t .  
Warren-Sept. 20'; Sept. 27t. 

F O U R T H  J U D I C I A L  DISTRICT 

F a l l  T e r m ,  1 9 4 3 J u d g e  WillianW. 

Chatham-Aug. 2 t  ( 2 ) ;  Oct. 25. 
Harnett-Sent. 6' ( A ) ;  Sept. 20 t ;  Oct. 

4 t - ( ~ )  ( 2 ) ;  ~ b v .  15*.(2). 
Johnston-Aug. 16 ; Sept. 27t ( 2 ) :  Oct. 

18 ( A ) ;  Nov. 87; Nov. 15t ( A ) ;  Dec. 1 3  
(2) .  

Lee-July 19; Sept.  1 3 t ;  Sept. 20t ( A ) :  
Nov. 1. 

Wayne-Aug. 23; Aug. 30t ( 2 ) ;  Oct. I l t  
( 2 ) ;  Nov. 29 ( 2 ) .  

F I F T H  JUDICIAL DISTRICT 

F a l l  T e r m ,  1943 J u d g e  Frizzelle. 

Carteret-Oct. 18 ;  Dec. 6t .  
Craven-Sept. 6'; Oct. 4 t  ( 2 ) ;  Nov 221 . - \  

I L I .  
Greene-Dec. 6 ( A ) ;  Dec. 13 (2).  
Jones-Aug. 1 6 t ;  Sept.  20: Dec. 6 ( A ) .  

Pamlico-Sov. 8 (2) .  
Pitt-Aug. 237; Aug. :lo; Sept. 53t Sept. 

z i t ;  Oct. 257; Nov. 1 ;  Nov. 227 ( A ) .  

S I X T H  JUDICIAI ,  DISTRICT 

Fall  Term,  1 9 4 3 J u d g e  Stevens. 

Duplin-July 26.; Aug. 30t ( 2 ) ;  Oct. 4.; 
Dec. 6t  (2) .  

Lenoir-Aug. 23; S e l k  27t ;  Oct. 18; 
Nov. 8 t  ( 2 ) ;  Dec. 13 ( A ) .  

Onslow-July 1 s t ;  Oct. 11; Nov. 22t ( 2 ) .  
Sampson-Aug. 9 (2 ' ;  Sept.  13t ( 2 ) ;  

Oct. 25; Nov. I t .  

S E Y E K T H  JUDICIAL DISTRICT 

F a l l  Term,  1 9 4 3 J u d g e  Harr i s .  

Franklin-Sept. 1 3 t ;  Oct. 11'; Nov. S t  
( 2 ) .  

Wake-July 12.; Sept.  68; Sept.  13. ( A ) ;  
Sept.  20t ( 2 ) ;  Oct. 4.: Oct. 1s t  ( 3 ) ;  Nov. 
8' ( A ) ;  Kov. 15t  ( A ) ;  Nov. 22t ( 2 ) ;  Dec. 
6. ( 2 ) ;  Dec. 207. 

E I G H T H  J U D I C I A L  DISTRICT 

F a l l  Term,  1 9 4 3 J u d g e  Burney. 

Brunswick-Sept. 13; Sept.  20t. 
Columbus-Sept. 6.; Oct. 47 ( 2 ) ;  Nov. 

22.; S o v .  29t (2) .  
New Hanover-July 2 6 ' ;  Aug. 23t;  Aug. 

30.; Oct. 18 t  ( 2 ) ;  Nov. 8 * ;  Nov. 15: Dec. 
6t  ( A ) ;  Dec. 13t.  

Pender-July 1 9 t :  S e r t .  27; S o v .  I t .  

N I N T H  JUDICIAL DISTRICT 

F a l l  T e r m ,  1 9 4 3 J u d g e  Nimocks. 

Bladen-Aug. 9 t ;  Sept.  20'. 
Cumberland-Aug. 30'; Sept.  2i; ( 2 ) ;  

Oct. 11. ( A ) :  Oct. 25t : 2 ) ;  Nov. 22' (2) .  
Hoke-Aug. 27; Aug. 23; Nov. 15. 
Robeson-Julv 12t (.!): Aue. 16': Aue. 

30t ( A )  ; Sept.  -6' (2)  :' ~ e p t .  27. ( ~ j ;  02 .  
11t ( 2 ) ;  Oct. 25'; ( A )  Nov. 8';  Nov. 15t 
( A ) ;  Dec. 6t  ( 2 ) ;  Dec. 20'. 

T E N T H  JUDICIPiL DICTRICT 

F a l l  Term,  1 9 4 3 J u d g c  Carr.  

Alamance-Aug. 27; Aug. 16.; Sept. 6t  
( 2 ) ;  Nov. 15t  ( A )  ( 2 ) ;  Nov. 29.. 

Durham-July 19.; Aug. 2 t  ( A )  ( 2 ) ;  
Sept. 6 .  ( A )  ( 2 ) ;  Sept.  20t ( 2 ) ;  Oct. I t  
( A ) ;  Oct. 11'; Oct. 1 s t  ( A )  ( 2 ) ;  g o v .  It 
(2)  ; Dec. 6.. 

Granville-July 26; Oct. 2 5 t ;  Nov. 15 (2). 
Orange-Aug.  23; Aug. 30t ;  Oct. 4 t ;  Dec. 

13. 
Person-Aug. 9 ;  Oct 18. 

- - 

viii 



COURT CALENDAR. 

m S T E R N  DIVISION 

E L E V E N T H  JUDICIAL DISTRICT 

Fdl T e r m ,  1 9 4 3 J u d g e  Phill ips.  

Ashe-July 26t ( 2 ) ;  Oct. 25'. 
Alleghany-Oct. 4. 
Forsyth-July 12 ( 2 ) ;  Sept. 6 ( 2 ) ;  Sept. 

20t ( 2 ) ;  Oct. 4 t  ( A ) ;  Oct. 11  ( 2 ) ;  Oct. 25t 
( A ) ;  Nov. I t ;  Nov. 8 ( 2 ) ;  Nov. 22t ( 2 ) ;  
Dec. 6 ( 2 ) .  

# T W E L F T H  JUDICIAL DISTRICT 

Fall T e r m ,  1 9 4 3 J u d g e  Gwyn 

Davidson-Aug. 23'; Sept. 137 ( 2 ) ;  Oct. 
I t  ( 2 ) ;  Nov. 22 (2) .  

Guilford-July 12. ( 2 ) ;  Aug. 2'; Aug. 
S t  ( 2 ) ;  Aug. 30t ( 2 ) :  Sept. 13'; Sept  207; 
Sept. 20' ( 2 ) ;  Sept. 27t ( 3 ) ;  Oct. 18. ( 2 ) ;  
Nov. I t  ( 2 ) ;  Nov. 1' ( 3 ) ;  Nov. 227 ( 2 ) ;  
Dec. 6 t  ( 2 ) ;  Dec. 6. (3).  

T H L R T E E N T H  JUDICIAL DISTRICT 

Fall Term,  1 9 4 3 J u d g e  Bobbitt .  

Anson-Sept. 1 3 t ;  Sept. 27': Nov. 15t.  
Moore-Aug. 16*; Sept.  207; Sept. 277 

(A). 
Richmond-July 1 s t ;  J u l y  26.; Sept. 6 t ;  

Oct. 4.; Nov. St. 
Scotland-Aug. 9;  Nov. I t ;  Kov. 29 (2) .  
Stanly-July 12;  Sept. 6 t  ( A )  ( 2 ) ;  Oct. 

11t: NOV. 22. 
Union-Aug. 23 ( 2 ) ;  Oct. 18 (2) .  

F O U R T E E N T H  JUDICIAL DISTRICT 

F a l l  Term,  1 9 4 3 J u d g e  Armst rong.  

Gaston-July 26'; Aug. 2 t  ( 2 ) ;  Sept. 13' 
( A ) ;  Sept.  20t ( 2 ) ;  Oct. 25'; Nov. 1t ( A ) ;  
Nov. 29' ( A ) ;  Dec. 6 t  ( 2 ) .  

Mecklenburg-July 12. ( 2 ) ;  Aug. 2' ( A )  
( 2 ) ;  ~ u g .  16' ( 2 ) ;  Aug. 30.; Sept. 6 t  ( 2 1 ,  
Sept. 6 t  ( A )  ( 2 ) ;  Sept. 20t ( A )  ( 2 ) ;  Sept. 
20. ( A )  ( 2 ) ;  Oct. 4 t  ( A )  ( 2 ) ;  Oct. 4.; Oct. 
l l t  ( 2 ) ;  Oct. 18t ( A )  ( 2 ) ;  NOV. I t  (A1 ( 2 ) ;  
Nov. I t  ( 2 ) ;  Nov. 15t  ( A )  ( 2 ) ;  Nov. 15. 
NOV. 22t ( 2 ) ;  NOV. 29t ( A )  ( 2 ) ;  Dec. 6* 
( A )  ( 2 ) ;  Dec. 13t  ( A ) ;  Dec. 20t. 

F I F T E E N T H  JUDICIAL DISTRICT 

F a l l  Term. 1 9 4 3 - J u d g e  Warlick.  

Alexander-Aue. 30 ( A )  (21 - . - - , . - , . 
Cabarrus-Aug. 23.; Aug. 301; Oct. 18 

( 2 ) ;  Nov. 15t  ( A ) ;  Dec. 6t  ( A ) .  
Iredell-Aug. 2 (2)  ; Nov. 8 (2) .  
Montgomery-July 12; Sept. 27t Oct. 4 ;  

Nov. It. 
Randolph-.July 19t ( 2 ) ;  Sept. 6'; Oct. 

25t ( A )  ( 2 ) ;  Dec. 6 (2) .  
Rowan-Sept. 13 ( 2 ) :  Oct. l l t ;  Oct. 181 

( A ) ;  h'ov. 22 ( 2 ) .  

'For c r iminal  cases. 
t F o r  civil cases. 
$For  jail a n d  civil cases. 

S I X T E E N T H  J U D I C I A L  DISTRICT 
F a l l  T e r m ,  1 9 4 3 J u d g e  Rousseau. 

Burke--Aug. 9 ( 2 ) ;  Sept. 27t 
13 (2).  

Caldwell-Aug. 23 ( 2 ) ;  Oct. 41 
Nov. 29 (2) .  

Catawba-July 5 ( 2 ) ;  Sept. 6 t  
IS*; Nov. 22t ;  Dec. 6 t  (A) .  

Cleveland-July 26 ( 2 ) ;  Sept. 
( 2 ) ;  NOV. 1 (2).  

Lincoln-July 19: Oct. 18: Oct. 

S E V E N T E E N T H  JUDICIAL DISTRICT 
F a l l  T e r m ,  1 9 4 3 J u d g e  Pless. 

Arery-July 5 ( 2 ) ;  Oct. 18 (2) .  
Davi-Aug. 30; Dec. 6t .  
Mitchell-July 26t ( 2 ) ;  Sept. 20 (2) .  
Wilkes-Aug. 9 ( 2 ) ;  Oct. 4 t  ( 2 ) ;  Dec. 13 

(2) .  
1-adkin-Aug. 23*: Nov. 22t (2) .  

E I G H T E E N T H  JUDICIAL DISTRICT 
F a l l  Term,  1943-Judge  Nettles. 

Henderson-Oct. 11 (2)  ; Nov. 227 (2) .  
McDowell-July 12t  ( 2 ) ;  Sept. 6 (2). 
Polk-Aug. 23 (2) .  
Rutherford-Sept. 27t ( 2 ) :  Nov. 8 (2).  
Transylvania-July 26 (2)  ; Dec. 6 (2) .  
Pancey-Aug. 9 ( 2 ) ;  Oct. 251 (2) .  

N I N E T E E N T H  JUDICIAL DISTRICT 
F a l l  T e r m ,  1 9 4 3 - J u d g e  Alley. 

Buncombe-July 1 2 t  ( 2 ) :  J u l y  19 (A)  
( 2 ) ;  J u l y  26'; Aug. 2; Aug. 9t  ( 2 ) ;  Aug. 
23 ( A )  ( 2 ) ;  Aug. 23'; Sept.  6 t  ( 2 ) :  Sept. 
20 ( A )  ( 2 ) ;  Sept. 20'; Oct. 4 t  ( 2 ) :  Oct. 18 
( A )  ( 2 ) ;  Oct. 18.; Nov. 1:  Nov. 8 t  ( 2 ) :  
NOV. 22 ( A )  ( 2 ) ;  NOV. 22*; Dec. c t  i z j f  
Drc.  20 ( A )  ( 2 ) :  Dec. 20' 

Madison-hug: 30; S& 27: Oct. 26; N O V .  
29; Dec. 27. 

T W E N T I E T H  JUDICIAL DISTRICT 
F a l l  Term,  1 9 4 3 J u d a e  Clements. 

Cherokee--Aug. 9 ( 2 ) ;  Nov. 8 (2)  
Clay-Oct. 4. 
Graham-Sept. 6 ( 2 ) .  
Haywood-July 12 ( 2 ) ;  Sept. 20t ( 2 ) ;  

KO". 22 (2)  
~ a c k s o n - 0 c t .  11 (2) .  
Macon-Aug. 23 ( 2 ) .  Dec. 6 (2) .  
Swain-July 26 ( 2 ) :  Oct. 25 ( 2 ) .  

TWEXTY-FIRST JUDICIAL DISTRICT 
F a l l  T e r m ,  1 9 4 M u d g e  S h k .  

Casu.el1-July 5:  NOV. 15.; Nov. 22t. 
Rockingham-Aug. 9' ( 2 ) ;  Sept. 6t  ( 2 ) ;  

Oct. 25 t ;  Nov. I *  ( 2 ) :  Nov. 29t ( 2 ) ;  Dec. 
1 R *  -- . 

Stokes-Aug. 23; Oct. 11'; Oct. 1s t .  
Surry-July 12t  ( 2 ) ;  Sept. 20'; Sept. 27t 

( 2 ) :  Dec. 20'. 

( A )  Special o r  Emergency J u d g e  to  be assigned. 

#Special or  regular  J u d g e ,  a c t  no t  specific in case  of conflict. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Eastern District-ISAAC M. MEEKINS, J u d g e ,  Elizabeth City. 
M i d d l e  D~S~T~C~-JOHNSON J. HAYES, J u d g e ,  Greensboro. 
Western District-EDWIN YATES WEBB, J u d g e ,  Shelby. 

EASTERN DISTRICT 

Terms-District courts are  held a t  the time and place a s  follows : 
Raleigh, criminal term, fifth Monday after the fourth Monday in 

March and September; civil term, second Monday in March and 
September. RIADELYN D. DISOX, Clerk. 

Fayetteville, third Monday in Jlarch and September. S. H. BUCK, 
Deputy Clerk. 

Elizabeth City, fourth Monday in March and Septeml-~er. SADIE A. 
HOOPER, Deputy Clerk, Elizabeth City. 

Washington, first Monday after the fourth RIonday in March and 
September. J. B. RESPASS, Deputy Clerk, Washington. 

Xew Bern, second Monday after the fourth Monday in Jlarch and Sep- 
tember. MATILDA H. TURNER, Deputy Clerl;, New Eem.  

Wilson, third Monday after the fourth Monday in hlarch and Septem- 
ber GRACE T. VITERETT, Deputy Clerk, Wilson. 

Wilmington, fourth Monday after the fourth Monday in Jlarch and 
September. JAMES B. SWAILS, Deputy Clerk, \\?lmington. 

OFFICERS 

J. 0. CARR, United States Attorney, Wilmington. 
CHAUXCEY H. LEGGETT, Assistant United States Attorney. Tnrbo-o. S. C. 
CHAS. F. ROUSE, Assistant United States Attorney, Kinston. 
F. S. WORTHY, United States hfarshal, Raleigh. 
RIADELYN D. DISOS. Clerk United States District Court. Raleigh. 

MIDDLE DISTRICT 

Terms-District courts a re  held a t  the time and place as  follows: 
Durham, fourth Monday in September and first Monday in February. 

HENRY REYNOLDS, Clerk, Greensboro. 
Greensboro, first Monday in June and December. HENRY REYNOLDS, 

Clerk; MYRTLE D. COBB. Chief Deputy; LILLIAX HARKRADER, Deputy 
Clerk ; P. H. BEESON, Deputy Clerk ; MAUDE B. GRUBB, Deputy Clerk. 

Rockingham, first Monday in March and September. HENRY REYN- 
OLDS, Clerlr, Greensboro. 

Salisbury, third Monday in April and October. HEXRY REYNOLDS, 
Clerlr. Greensboro. 

Winston-Salem, first Monday in Blay and November. HEVRY REYNOLDB, 
Clerk, Greensboro ; ELIA SHORE. Deputy Clerlr. 

WilBesboro, third Monday in May and November. HENRY REYNOLDS, 
Clerl;, Greensboro ; C. 11. COWLES, Deputy Clerk. 

OFFICERS 

CARLISLE HIGGINS, United States District Attorney, Greensboro 
ROBT. S. MC~EILL, Assistant United States Attorney. Win~ton-Salem 
MISS EDITH HAWORTH, Assistant United States Attorney, Greemboro. 
BRYCE R. HOLT, Assistant United States Attorney, Greensboro. 
EDSEY RIWE. United States Jlarshnl. Greensboro. 
HENRY REYNOLDS, Clerk United States District Court, Greensboro. 



UNITED STATES COURTS. xi 

TVESTERK DISTRICT 

Ternts-District courts a r e  held a t  the  time and  place a s  follows: 
Asheville, second U o n d a ~  in May and November. J. Y. J o ~ n a a ,  

Clerk;  OSCAR L. NCLCRD, Chief Deputy Clerk: WILLIAM A, LYTLE, 
Deputy Clerk ; HESRIETTA PRICE, Deputy Clerk. 

Charlotte, first Monday in April and October. FAX BARNETT. Deputy 
Clerk, Charlotte. 

Statesril le,  four th  Monday in  April and October. ANNIE ADEBHOLDT, 
Deputy Clerk. 

Shelby, fourth Monday in  September and third Monday in  March. 
J. T. JORDAS, Clerk, Asherille. 

Bryson City, four th  Monday in May and Kovember. J. Y. JORDAN, 
Clerk. 

OFFICERS 

THEROS L. CAUDLE, United States Attorney, Asherille. 
WORTH AICKINXFI., Assistant United States Attorney, Asheville. 
W. 31. SICHOLSON, Assistant United Sta tes  Attorney, Charlotte. 
CHARLES R. PRICE, United States Jlarshal,  Asherille. 
J. T. JORDAN, Clerk United States District Court, Asheville. 



LICENSED ATTORNEYS 
E'ALl, TERM. 1943 

I, Ed\vard I,. C ~ I I I I ~ I I .  Secretary of the Board of Law Examiners of the 
State of Sorth Caroli~la. do certify that the following named persons have 
duly 1):1ssetl exurninntiow of the Iioiird of IIaw Examiners a s  of August 5, 
1943 : 

I:.UN\VICLI., I'AIIL I<~:R.\IIT ............... ... ...... .. .............................. H e ~ ~ ~ l e r s ~ ~ ~ v i l l e .  
........................... I ~ O N D .  ILOHEKT I-LICIIAHI) -. 

I )~s . ros .  JOEL ........................................... .. ..................................... C h a y l  Hill. 
1';l)NEY. FREI)  RII'PY .............. .. ...................................................... h a  pel Hill. 

...... FAW, ~ I A H G A R E T  ~ I C L E A S  ........................ .. -1 h Wilkesboro. 
.................. G U R G A K ~ S ,  EIXAR JARVIS .................. .. ~ i l l i a r n s t o ~ ~ .  

.......... ..... ~ I A Y E S ,  ~IAI.I)ER' I ~ I X K E  ............. .. .. -0. 

HEWETT, .JAMES BASCYM ........................................... .OIL 

............................................. .JONES. ARTHUR CUMX~INGS, J K  Gas1:oni:t. 
........................ ...................... KESNEDY. PHILIP DALTON. JR .... Wi1::0n. 

................................. I(II.PATRICK. JOIIR' THOMAS, ,711 A o r o .  
............................ ~ I A N E R ,  Enwm NAPOLEON. J K  ................. ....... S a v ~ n n a h ,  Georgia. 

~IITCIIINEK. JOSEPH ET.TOS ......................................................... Smithfielcl. 
......... ................................ PARKER, JAKE AGKE:~ ............. .... ... Smitllfield. 

I~IDDLE, GEORGE: HAKBER, .JB .......................................................... Wilnlingto~l. 
.............. .................. I~OBERTS. CLYDE h l o n ~ ~ s  .. -11. 

ITALTER, I~AVII)  Osw~1.1 .......................................... .. ..................... Dur ham. 
~ A T E S .  IIENRY WADE ............................................... .. ........ ......... . . . .  Asheboro. 

(;iveu over my hand :lnd the seal of the Hoard of Law Exauliners, this the 
5th (1;1y of .ingust, 19-43. 

EDWARD 1,. CANHON. r ' : ~ w e t u r y ,  
( SEAL. ) 'l'lte Board of Law l3raw~~tro .s  of thc 

State o f  SortA CuroZinu. 

s i i  
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WACHOVIA BANK & TRUST COMPANY, AS TRUSTEE UNDER THE WILL OF 

FANNIE E. CORRIHER, v. MRS. ELLA MILLER, MRS. HESTER A. 
SUTTLEMYRE, MRS. MILDRED WASHBURN, AIRS. LAURA SHU- 
FORD, EVERETTE CORRIHER, MRS. EUGENIA EDWARDS McKEN- 
ZIE, B. 0. EDWARDS AS ADMINISTRATOR OF THE ESTATE OF JOHN REID 
EDWARDS, AND B. 0. EDWARDS, INDIVIDUALLY. 

(E'iled 7 April, 1943.) 
1. Wills 5 32- 

The intent of the testator, a s  expressed in the will, "taking i t  by its 
corners," is  the "Polar star" guiding the Court in arriving a t  the proper 
construction of the language used. In  ascertaining such intent two pre- 
sumptions generally prevail: ( 1 )  against intestacy; and ( 2 )  in favor of 
the first taker. 

2. Wills 9 31- 
The intention of the testator need not be declared in express terms in  

the will, but it is  sufficient if the intention can be clearly inferred from 
particular provisions of the will, and from its general scope and import. 

3. Wills 9s 33c, 33d: Estates 9 Oa- 
Cross remainders are  implied in a will where there is a gift for life 

or in tail to two or more persons as  tenants in common, followed by a gift 
over of a11 property a t  once. Cross executory limitations apply to per- 
sonal property like cross remainders to realty and both prevent a chasm 
or hiatus in the limitation. 

4. Sam- 
Where real and personal property is left by will in trust for two gmnd- 

children nntil they reach the age of 35 years, when the principal is to be 
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given them, with the provision that should they not live and not have 
bodily heirs the property shall go to other named persons, upon the death 
of one of the grandchildren, without issue and before reaching 35 years 
of age, his part of the trust goes to the surviving grandchild under the 
terms of the will. The limitation over does not become operative as to his 
one-half of the trust, for it was the intention of the testatrix that the 
trust should go as a whole to the class as indicated, unless both should 
die without bodily heirs. 

APPEAL by defendants, Mrs. Eugenia Edwards McKenzie and 13. 0. 
Edwards, individually, and B. 0. Edwards as administrator of the estate 
of John Reid Edwards, from Pless, J., a t  October Term, 1942, of ROWAX. 
Error.  

Petition by plaintiff trustee for advice and instruction. 
There was born to Mrs. Fannie E. Corriher, late of Rowan County, 

two children, a daughter, Zelia Corriher, who married defendant B. 0. 
Edwards, and a son, Everette Corriher. Zelia Corriher Edwards pre- 
deceased Mrs. Corriher, leaving surviving two children, John Reid 
Edwards and Eugenia Edwards. 

Mrs. Corriher died leaving a last will and testament in which she 
made certain individual bequests and devises, which included the home 
place to her son and her Asheville real property to her grandchildren. 
The remaining pertinent par t  of the will is as follows : 

"The balance of my  estate stocks bonds or real estate where ever located 
I place in the hands of the Wachovia Bank 8: Trust  Co. or the Commerce 
Bank Trust  Co. of Asheville. Of this fund I bequeath to my  two grand 
children John  Reid & Eugenia 60 per cent of the above stocks and to 
Everette Corriher (40) forty per cent. Eugenia Edward; to receive the 
interest or div. on her part of stock when she arrives a t  the age of 25 if 
she proves herself capable of handling it. John Reid's portion of the 
estate to be kept by the above Trust  Co. and the interest to be paid to 
him by The Trust  Po. when he is 25 years old. And the principal to be 
paid to Eugenia & John  Reid when they are 35 years old if they prove 
themselves capable of handling it. 

"To my  son Everette when my executor shall be satisfied that  he ha5 
given u p  the use of intoxicating drinks after two-2-years, I will that  
the interest be turned over to him, and the principal be held by the 
Trust Co. as long as he lives and then to be given to  ,John Reid and 
Eugenia Edwards, unless Everett marries and has bodily heirs. Then 
the estate is to be held by the Trust  Co. for them, unless he has shown 
that  he has given u p  the use of strong drink after 5 years 

"I will that  should Eugenia & J o h n  Read Edwards not live aud not 
have bodily heirs tha t  their part  of the estate shall be divided between 
Everette and my  sisters who are living a t  that  time. Everett to receive 



N. C.] S P R I N G  TERM, 1943. 3 

TRUST Co. v. MILLER. 

half and to be held by the Trust Co. and my sisters the other half and 
their part to be divided equally among themselves." 

A codicil named plaintiff Trust Company as trustee. 
John Reid Edwards died intestate on or about 8 November, 1941, 

without surviving wife or issue and being less than 35 years of age at  
the time of his death. Thereupon a controversy arose as to whether the 
limitation over contained in the will became effective at  his death and 
if not as to who became seized and possessed of his interest in the trust 
estate. The plaintiff trustee instituted this action to obtain instructions 
as to the disposition it should make of said estate. 

When the cause came on to be heard the court below concluded that 
the limitation over became operative as to one-half of the trust estate 
devised for the use of the grandchildren upon the death of John Reid 
Edwards, and that, therefore, said one-half should be divided into equal 
shares and distributed 50% to Everette Corriher and 50% to the sur- 
viving sisters of the testatrix, to wit: Ella Miller, Hester A. Suttlemyre, 
Laura Shuford and Mildred Washburn. Defendant Eugenia Edwards 
McKenzie, B. 0. Edwards, individually and as administrator of the 
estate of John Reid Edwards, excepted and appealed. 

Linn & Linn for Wachovia Bank & Trust  Co., as Trustee under the 
Will  of Fannie E. Corriher, plaintiff, appellee. 

Walter H.  Woodson, Jr., and Walter H. Woodson for defendants, 
Mrs. Ella Miller, Mrs. Rester '4. Suft lemyre,  Mrs. Mildred Washburn 
and Mrs. Laura Shuford, appellees. 

Williams & Cocke for defendants, appellants. 

BARNHILL, J. While Ererette Corriher did not appeal, he, in his 
answer, takes the position that at the death of John Reid Edwards his 
interest in the estate vested in the son and in the granddaughter and that 
if he, Everette, took no part thereof then it vested in the granddaughter 
Eugenia. 

The granddaughter, Eugenia Edwards McKenzie, and B. 0. Edwards, 
individually and as administrator, assert that John Reid's interest in 
the trust estate vested in Eugenia, and if not, then in Eugenia and the 
son Everette. The four surviving sisters, collateral kin, contend that as 
to one-half of the deviw to the grandchildren the executory bequest or 
ulterior limitation over became effective as to onehalf of the gift in trust 
to the grandchildren upon the death of John Reid and that, therefore, 
they jointly take one-half and Everette takes the remainder. 

These conflicting contentions raise this question : Was it the intent of 
the testatrix that the executory limitation over of the gift to the grand- 
children John Reid and Eugenia should take effect and become operative 
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only in the event both died without bodily heirs, so that the gift would 
go over as a whole? 

The intent of the testatpix, as expressed in the will, ''taking it by its four 
corners," is the "Polar star" guiding the Court in arriving a t  the proper 
construction of the language used in the will. Patterson z. McCormick, 
181 N. C., 311, 107 S. E., 12;  S m i f h  v. Creech, 186 N. C., 187, 119 
S. E., 3 ;  Wells  v. Will iams,  187 N.  C., 134, 121 S. E., 1 5  ; Edmondson 
11. Leigh, 189 N. C., 196, 126 S. E., 497; ,VcCullen v. l ) augh f ry ,  190 
N .  C., 215, 129 S. E., 611; Westfeldt v. Reynolds, 191 N .  C., 802, 133 
S. E., 168; Walker  v. Trollinger, 192 N .  C., 744, 135 S. E., 871. 

The intention of the testatrix need not be declared in express terms in 
the will, but it is sufficient if the intention can be clearly inferred from 
 articular provisions of the will, and from its general scope and import. 
The courts will seize upon the slightest indications of that intention 
which can be found in the will to determine the real objeds and subjects 
of the testatrix's bounty. 28 R. C. L., 218. And it is generally held 
that, in seeking to discover this intention, two presumptions prevail- 
(1)  against intestacy. Case 1%.  Riberstein, 207 N .  C., 514, -177 S. E., 802, 
and cases cited; 28 R. C. L., 227; 69 C. J., 91, see. 1147; and ( 2 )  in 
favor of the first taker, Dunn  P. Hines,  164 N .  C., 113; Citizens Bank 
v. Murray, 175 N. C., 62, 94 S. E., 6 6 5 ;  S m i t h  7:. ( ' r ewh ,  supra; 69 
C. J., 103. 

The will under consideration was, in some respects, ineptly drawn and 
leaves room for doubt as to the real intention of the testatrix. The 
natural result is the controversy which has now arisen. 

While it is lacking in exactness of expression and attention to details 
that might be expected in a paper writing disposing of an estate of the 
size here involved, i t  does contain indicia which we think point with 
reasonable certainty to the intent of the testatrix, alid to the ultimate 
purpose she was seeking to accomplish. 

I t  discloses an understanding of the difference betweer, a gift that is 
several or in  common and one that is joint. After rnaking certain 
specific bequests she gave to her grandchildren the furniture which be- 
longed to their mother with directions for division. She also devised 
to them her Asheville real estate "to be divided." She likewise be- 
queathed to them a china dinner set-a gift that could not be divided 
without destroying the value of the gift itself. Then ivhcn she came 
to the residue of her estate she recognized her two lines of lineal desccnd- 
ants and divided it accordingly-into two shares, 60% f o  one line, the 
grandchildren, and 40% to the other line, her son. 

The gift to the grandchildren is "to my grand children John Reid 6: 
Eugenia 60 per cent . . . The principal to be paid to Eugenia & John 
R~i t l  when they are 35 years old . . . Should Eugenia PL John Reid not 
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live and not have bodily heirs then their part  of the estate shall be 
divided between Everette and my sisters.'' 

Although she had made provision for the separation of income during 
the existence of the trust and had made devises to be divided there is no 
provision for a division or for the separation of interest in the principal 
estate given the grandchildren. I t  is to them to  be received by them 
when fhey become 35 years of age and to go over in the event they shall 
die without bodily heirs. I n  that event their part  is to be divided 
between her son and collateral heirs. 

I t  is apparent then that  the testatrix intended the gift in trust to the 
grandchildren as representatives of one line of descent, to go over a t  one 
time as a whole in the event both should die, neither having bodily heirs: 
The limitation over cannot take effect unless both die without bodily 
heirs. 

This is a logical conclusion reasonably justified by the language used. 
Naturally her primary concern was to provide for her lineal descendants. 
This she did. I t  is equally natural that  she should make sure that  the 
gift to neither line should fail so long as there remained anyone in that  
line capable of taking. 

This conclusion is in accord with the decisionq of this Court. Cofield 
a. Roberts, 35 N.  C., 277; Picot a. Armistead, 37 N .  C., 226; Xirkman 2 ) .  

Smith, 174 N.  C., 603, 94 S. E., 423; Leggett I:. Simpson, 176 N .  C., 3, 
96 S .  E., 638; Praft v. Xills, 186 N. C., 396, 119 S. E., 766; Lamm 
1'. Xlrl~yo, 217 N. C., 261, 7 S. E. (2d). 501. See also Henry v.  Hender- 
sort, 60 So., 33;  Kramer 2.. Sangamon Loan d Trust Co., 293 Ill., 553, 
127 N. E., 877. 

I n  the Leggeft case, supra, which is almost identical, the devise was to 
Elizabeth Bateman and Charlotte Baxter, nieces, for life, and then "to 
the l an fu l  children of my  nieces (naming them) all the lands I have 
loaned in a former item to my nicces (naming them) to have and to 
hold to them in fee simple forever, a t  the death of my  aforesaid nieces." 
The will further provided that  "in the event that  my said nieces (naming 
them) should die without learing any lawful children then it is my wish 
and desire that  the land devised i11 a former item to them shall go to the 
children of niy sister Martha Perry  and Sally Leggett, and to  have and 
to hold to them i11 fee simple forever." Elizabeth Bateman died without 
children and the ulterior devisees claimed her interest. The Court said : 
"Elizabeth Bateman having died without children the l and  went to 
Charlotte Bnxter and after her death to her children and they and their 
grantees are the sole o~vners thereof. The devise oyer to the children of 
his ~ i s t c r ~ ,  Martha Pe r ry  and Sally I q g e t t ,  was contingent on the death 
of his nieces Elizabeth Bateman and Charlotte Baxter 'without leaving 
an? lawful children living,' which contingency did not happen and the 
plaintiffs therefore take nothing.'' 
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I n  the Lamm case, supra, the devise was to the testator's two grand- 
rhildren (naming them) their lifetime and after their death then to their 
lawful children, if any, and if none, then to be equally divided between 
all her children. One grandchild died without childrl2n or lineal de- 
scendanta and the children of the testator made claim to her share. The  
Court held that  the limitation over could not become effective before the 
death of both and that  the purchasers from tlle surviving claimant who 
had children acquired a good title. 

111 the Rirkmrrn case, supra, the devise of a remainder mas to "Guy 
Iiirknian and Marvin Kirkman and their heirs and if they should die 
without bodily heirs then the land to go orer to the Flow heirs." Marvin 
Kirkman died intestate without issue. Guy Xirkman had two children. 
The Court held that  the contingency upon which the cmxutory devise, 
hy way of a shifting use, was to become effcctire had  no^ happened. 

On the contrary, the interpretation insisted upon by appellees would 
produce results wholly inconsistent with her primary intent to provide 
for those who had first claim on her bounty-her lineal descendants. 
I f  that  view is adopted her granddaughter would take no part  of her 
1)rother's share in the trust estate. Instead, it would go in part to col- 
lateral heirs. 

Likewise, i t  would, in all probability, create two groups of ultimate 
takers. The gift over is "to my  sisters who are living a t  that  time." 
Four sisters of tlie testatrix surrived John  Reid. Should Eugenia die 
withont bodily heir there may then be only one or perhaps no sister to 
take under the limitation orer. Hence, different persons would take or 
some of the same devisees would take different portions under identi- 
c~ally the same executory devise. 

I t  cannot be assumed from any expression i11 tllc will that the testatrix 
intended either result. That  she did not so intend is eridenced by her 
gift to Ererette which goes to the grandchildren in the erent lie d o ~ s  not 
marry and h a w  bodily heirs. 

What  then is to beconie of John Reid's &are in the trust estate? -1s 
to it, since lie died without bodily heir, did testatrix dic intestate? 

To adopt the intestacy theory w o ~ l d  dcfeat the t r l~s l .  The trustee is 
to hold tlle trust p r o p e ~ t y  until both ar r i rc  at the age of 3.5. That  erent 
has not yet occurred. I t  would likewise annul the l i ~ ~ i t a t i o n  over for, 
under the law of intrstacy, tlie estate nould descend to the father of 
John Reid. 'l'l~cn, too, it would depri7-e the lineal descendants of any 
part thereof and vest it instead in a stranger in blood. Such conclusion 
is violative of the ~rliolc tenor of the will. ,111 assumption of interstitial 
intestacy is equally untenable. 

On thc other hand. tlie will does verinit the conclusion that  testatrix 
intei~ded cross ~.emainders or reciprocal rights of succession as between 
the grandchildren. 
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Cross remainders are implied in a will where there is a gift for life or 
in tail to two or more persons as tenants i n  common followed by a gif t  
over of all the property a t  once. 2 Simes, Law of Future  Estates, 258, 
sec. 435; 23 R. C. L., 555, sec. 102. 1 Ja rman  on Wills, 660. 

'(Under a devise to several persons in  tail, being tenants in common, 
with a limitation over for want or in default of such issue, cross- 
remainders are to be implied among the devisees in tail." 1 Ja rman  on 
Wills, 668. 

"In the case of a devise to several persons in  tail, assuming the inten- 
tion to be clear that  the estate is not to go over to the remainderman until 
all the devisees shall have died without issue, the effect of not implying 
cross remainders among the tenants in tail would be to produce a chasm 
in the limitations, inasmuch as some of the estates tail might be spent, 
while the ulterior devise could not take effect until the failure of all." 
1 Ja rman  on Wills, 669. 

"In the case of a devise to A. and B. and a gift over after the death 
of both of them to C., cross-remainders are implied, for otherwise, upon 
the death of A. before B., the interest which ,I. had would be terminated 
by his death and would remain undisposed of by the will until B.'s death, 
since C., the remainderman, cannot take anything until after the death 
of both A. and B. There is a presumption that  the testator intended to 
dispose of his whole estate by his will, and a construction which will 
result in even partial intestacy will not be adopted if a different construc- 
tion is permissible. Therefore the law implies cross-remainders in the 
case supposed, and the survivor of the two succeeds to the deceased 
cotenant's interest until the expiration of the term. I n  D o e  11. W e b b ,  
1 Taunt,  234, whether or not there were cross-remainders was held to be 
a question of the testator's intention, whether or not he intended the 
whole estate to go over together to the ultimate taker as a whole." Whii- 
f n k e r  7.. Porter, 151 N. E., 905. 

The rule is quoted in Lot t lbord  I . .  W i t b e c k ,  173 Ill., 396, 51 N. E., 61, 
as follows : 

"You must ascertain whether the testator intended the whole estate to 
go over together. I f  you once found that  to be intended, you were not 
to let a fraction of it descend to the heir a t  law in the meantime. You 
were to assume that  15-hat mas to go over together, being the entire estate, 
was to remain subject to the prior limitations until the period when it 
was to go over arrived." 

The rule as to real estate applies to personal property. 
"Cross executory limitations in the case of personal estate, like cross 

remainders of real estate, are only implied to fill up  a hiatus in the limi- 
tations, which seems from the context to have been unintentional . . . 
Such gap occurs . . . where, there being such a gift over, the preceding 
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limitations do not provide for erery event except that  ccntemplated by 
the gif t  over, but leave some gap  which would occasion an intestacy as 
to part of the estate." 1 J a r m a n  on Wills, 672. 

"Perhaps the requisite for the implication of cross ren~ainders most 
often emphasized in judicial opinions on the matter is that  testator has 
expressed an  intention that  the property shall all go over a t  one time." 
2 Simes, Law of Future  Estates, 262. 

That  the testatrix illtended the gift to the grandchildl.en as a group 
representing one line of descent, the whole to go to the i,urrivor in the 
event one should die without bodily heir, seems to be reasonably certain. 
This conclusion is in harmony with the wholc tenor of tlle will. I t  dove- 
tails with the general intent to provide for her tn  o lines of desccnt and 
to make provision for those who had first claim on her bounty and is 
consistent mith the rule that favors the first taker. It is likewise conso- 
nant mith the decisions in this and other jurisdictions K i r k v ~ a t ~  1%. 

S m i t h ,  supra;  L e g g e f t  c. S i m p s o n ,  szrprn; Prrrt t  I?.  J f  i l ls ,  supra;  Lam 1 7 ~  

21. A1falp, supra;  I I a d c o z  c. C o d y ,  213 N. P., 570, 108 K. I<., 84; Krtrtnrr 
2.. Sani7amon Loan  LC T r u s t  CO., szrprtr; I Jcnry  1 % .  I I~n t l c r so l r ,  sccpr~r : 
. tddich-~ 7%. Addicks ,  266 Ill., 349, 107 E., 580. 

TTe are advertent to the decisions in C'oflield I , .  Roberts ,  slcpro, a d  in 
Picot c. A r m i s f e n d ,  supra ,  where it was held that the doctrine of cross 
remainders could not be applied. I f  tlloqe c7ases are not factually dis- 
tinguishable they are not, in this respect, in Iiarxnony with later decisions 
of this Court. 

There was error in tlic judgment below. -1 decree niust be entered 
adjudging that  the defendant Eugenia Edwards McKenzie is tlle owner 
of tlle t ru i t  estate bequeathed to her and her 111wther John Reid FYwards 
subject to the contingent limitation orer containrd in the will. 

Error.  

1 .  Guardian and Ward 99 23, 24- 

As a general rule, the surety on ;I gn;~rtlitul's bond is n vrrditor of his 
principal from the  dntc of its esecntion, nltliongli no clefnnlt occnrs until 
long nfterwards. 
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2. Guardian and Warcl %: Executors and Administrators §§ 31, 3 3 b  

The Superior Courts linye original, concurrent jurisdiction mith the 
probate conrts in actions against executors, administrators, collectors and 
gunrdians, to order a n  account to be taBen and to adjudge application and 
tlistribution of f m d s  ascertained, or to grant other rclief, as  the nature of 
the case may require. C. S., 135. 

3. Guardian and Ward § 25- 
Where a guardian uses the guardianship funds to improve and keep up 

property in which she is interested along mith the wards, contributing 
nothing from her own funds but taking her share of the rents, and vio- 
lates her obligations as  guardian in other respects, the surety on the 
gnmdian bond cnn maintain an action in  the Superior Court to terminate 
the guardianship, to enforce the liability of the guardian in exoneration 
of the suretr,  and to surcharge and correct the gnardian's accounts. 

A 1 ~ ~ e ~ ~  by plaintiff f rom Sink, J., a t  J a n u a r y  Term, 1943, of L r r c o ~ s .  
Civil action f o r  determination of liability of defendant, guardian,  to  

her wards, f o r  correction and proper statement of her  accounts, and for  
judgment against her, and enforced f o r  a n y  amount  tha t  m a y  be found 
due so as  to  exonerate plaintiff f r o m  a n y  liability as w r e t y  up011 her  
bond as  guardian,  heard upon demurrer  to complaint. 

T h e  complaint of plaintiff i n  substantial pertinent par t  alleges: 
"2-3. T h a t  on 1 0  February ,  1037, defendant, Mrs. Beulah Lawing, was 

appointed by the  clerk of S u p e ~ i o r  Court  of Lincoln County, N o r t h  
Carolina, guard ian  of her  four  minor  children, the  defendants K a r l  Lan-  
der Laming, Agnes Lander  Lawing, J o h n  X e a a s  Lawing and  D a n  P h i l -  
nion La~ving ,  who a re  sixteen, fourteen, thirteen, and nine years of age, 
respectively, and  as such guard ian  p a r e  a bond i n  the penal sum of 
Twenty F i r e  Thousand Dollars, on which, upon her application and a n  
agreement on her  par t  to  indemnify and  s a w  i t  harmless f r o m  al l  loss 
and expense, plaintiff became surety. 

"4. T h a t  there came into the hands of said guard ian  the property of 
such ~var t l s  consisting principally of their  interest i n  the estate of their  
deceased father ,  K. L. La~ving ,  who (lied intestate on or about 1 7  August,  
1034. leaving s u r r i r i n g  h im the w i d  J l r s .  Beulah Lawing, as his widow, 
and his children, the f o u r  minor  defe~idants ,  and  of whose estate the  
wido~v oualifietl as  administratr ix  and filed her  final account as such 
administratr ix  on or about 14 August,  1939 ; t h a t  her  accounts, including 
said final account, as filed i n  office of clerk of Superior  Court  of Lincoln 
County, a re  referred to and made a par t  of complaint. 

"5. T h a t  the  estate of said K. L. Lax-ing, deceased, consisted of per- 
sonal property and  a considerable amount  of real estate located i n  Lin-  
coln County, N o r t h  Carolina, and  considerable i11 the S t a t e  of F l o r i d a ;  
t h a t  as plaintiff is informed and b e l i ~ v e s  the  said real estate i n  the S t a t e  
of X o r t h  Carol ina descended to the children of said I(. L. Lawing subject 
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to tlie dower interest of his said widow, Mrs. Beulah Lawing, and as to 
the real estate in Florida, the widow had an option to c aim dower, and 
that, i11 the absence of such claim, she inhc~ i t ed  a child's part, to wit, 
one-fifth undivided interest therein, and that plaintiff is informed and 
beliews tliat said widow failed to claim dower and, coii~equently, owned 
one-fifth interest in said Florida real estate. 

"6. That  defei~dant guardian failed to file an  inventory and annual 
accounts as such guardian until September, 1941. nhen she filed a pur- 
ported account, copy of which is attached as an exhibit. 

('7. That  on or about 3 September, 1941. defendant ,;uardian filed a 
petition, in an  r.c p r f c  proceeding before clerk of Superior Court of 
Lincoln Couiity for authority to borrow money and to mortgage certain 
real e.tate belonging to her wards, iii nhich  proceeding said minors liatl 
no rcI,resentation except through the petitioner, their gu~rdiaii-the peti- 
tion and judgment rendered tlierron are referred to and made a part of 
the complaint. 

"8. Tliat plaintiff is informed and believes that  defmdant gnardian 
has failed to properly account for the funds and prop3rty which liare 
come into lier hands, as sllcli gl~ardian,  and that  her account, copy of 
which is attached as Exhihit ,I, is incorrect and improper in the follow- . - 

ing particulars : 
' ( ( a )  That  tlie said Mrs. Beulah Lawing also had herself appointed 

gliardiaii of said minor children in the State of Florida, and has filed a 
p~iq)orted account in that estate, copy of which is hereto attached marked 
Exhibit B. The plaintiff is informed and believes tliat at least one tli+ 
hursenient, aliiounting to $308.05, has been charged against the minors. 
both in the Kor th  Carolina account and i11 the Florida account; tliat 
numerous ~ h a r g e s  pertaining to the Florida property <in(] representing 
tlisbursen~entc, in Florida have been improperly c h a r p d  in the North 
Carolina account when thcy ihould have been charged in the Florida 
accvount, and in many instances it ic, inlpossible to ascertain from the two 
accounts ~vlietlier or  riot such charges have heen duplicated. 

"(1)) Tliat said account doeq not take into consideration all of the 
funds which slionld have heen recvired by the %aid guardian from herself 
as administratrix of the eqtatc of K. L. Lawing, and in particular in that  
the said Nrs .  Beulah Lalving. in her final acrount a ?  administratrix. 

L 

charpes the cost of repairs to the home in Florida o ~ w e d  and occupied 
hy the said Mrs. Beulah Laming and her children jointly against said 
children and charges no part  thereof against herxelf, and that  this affects 
the final amount of which she acknowledgc~ receipt as guardian. 

"(r) I n  said account of said guardian the guardian charges her wards 
with numerous items of expense for repairs to propert.es jointly owned 
by the guardian and her wards, both in Florida and in North Carolina, 
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charging no part  of said expenses to tierself individually, while a t  the 
same time she gives herself credit for one-third of the rents of all the 
North Carolina property. escept onc huilding erected by her from guard- 
ianshiu funds. 

"(d) That  said guardian's account shows numerous items of insurance 
paid upon properties jointly owned by the guardian and her wards, all 
of which items are charged to the xa rds  and no part of which is cl~argcd 
to the guardian individually. 

"(e)  That  said account of the guardian charges large amounts to the 
wards for board furnished by the qaid guardian who is the rnother of 
said wards, and the plaintiff alleges that said Mrs. Beulah Lawing has 
funds of her o~vn  from which said x-ards can be supported, a i d  the 
question should be determined whether she has an obligation to furnish 
reasonable support to her said children, and if it  should be held that  she 
is entitled to charge the said wards for board, the plaintiff is informed 
and believes that  there should be a determination of a proper charge in 
this action in which said wards are made parties, and that  only so mncll 
as is found to be proper be charged against them. 

" ( f )  Tha t  said report of the guardian treats the funds of all four 
nards  as being jointly owned and contains no separate account as to  
each one, whereas it appearq from the said report that some disbursc- 
ments therein were made for the benefit of one or more, but less than all, 
of said wards, and that the said account does not constitute ii proper 
accounting as to the balance.. due each of said wards individually. 

" (g)  That  the plaintiff is informed and believes that nnnlerous items 
in said account which have been chargctl to thc wards slionlcl have been 
paid hy the guardian individually and qhould not be charged against said - 
\\-a&. That  there sliould be a deterniination of the propriety of chai-g- 
ing to the wards sue11 itern. ac furniture, drug bills, magazines and ncws- 
papers, and other items, as to whirl1 the account docs not clearly show 
~rhe the r  they were bought for  the benefit of the cliildrcn or for the benefit 
of Mrs. Lawing, or for both. 

"(11) That  the said guardian's account shows that the guardia~i  has 
used funds tlerired from the Xortli C'arolina properties of the wards. 
and belonging to the ~varcls, to pay a loss i n  the operation of orange 
groves in Florida, o~vned jointly b~ the guardian and her wards, a i d  
that no part of said loss is charged to the guardian individually." 

"9. That, for the protection of the said wards and the plaintiff as 
surety, there should be a re-statement of the account; the guardian 
should be requirtd to account in this action for all funds which she re- 
ceived, or should have received, as such guardian u p  to the present time 
and her accounts should be corrected and judgment rendered against her 
in favor of the wards for any amount found to be due from said guardian 
to the wards. 
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"10. The plaintiff is further informed and believes that  the validity 
and binding effect upon the wards of the judgment in the ex parte pro- 
ceeding hereinbefore referred to in reference to mortgaging the property 
of tlle wards for money used to erect a building thereon should be dcter- 
mined in this action, and if there is any liability of the guardian upon 
her bond in respect thereto, or in respect to tlie erection of said building, 
or use of the funds of the wards in regard thereto, the same should be 
determined in this action and the guardian required lo account and 
make good any loss sustained by the wards, thereby to t l ~ e  end that this 
plaintiff be exonerated from liability therefor upon its bond. 

"11. That, in view of the fact tliat this action inrolres an accounting 
as between the guardian am1 her vards,  and tliat her pcrsonal interests 
conflict with her duties as guardian in respect to nuinerous matters 
hereinbefore alleged, i t  is necessary that  a guardian ad litcm be appointed 
for the minor defendants to represent them in this action. 

"12. That  if the niinor defendants hare  any causes of action against 
said guardian and this as surety in  reference to said guardian- 
ship u p  to the time of filing this action, xhether indicated by the fore- 
going allegations or not, said defendants, through their guardian ad l i t e m  
should be required to set the same up in this action, to lhe end that  all 
liability upon said bond be determined and adjudicated in this action." 

Defendant, Xrs .  Beulah Lawing, indiridually and as guardian, demurs 
to the complaint upon these grounds : 

"1. That  this court has no jurisdiction of the subject of this action: 
( a )  F o r  that  i t  appears from the complaint that this plaintiff is seeking 
in this suit to hare  an accountilig of the estates belonginqq to said wards. 
and to surcharge and falsify the guardian's annual i~icentory and report, 
wbcreas an appropriate plaintiff, with power to bring such an  action, 
could only maintain such an  action ill the probate court, presided orer 
by the clerk of tlie Superior Court of Lincoln County, whose jurisdiction 
is exclusive. 

" ( b )  For  that  it appears from the complaint that tlie accounting 
sought inrolves tlle transactions of 31rs. Beulah Lawing, as guardian for 
said xtards, in the State of Florida, under her appointment as guardian 
by the Probate Court of said State, to which Court alone  he iq bound 
to report ;  which court has the full and excalusive juriscliction oyer her 
accounts and reports, made with respect to the transactions relating to 
the properties belonging to the wards in said State. 

"2. That  the plaintiff above named has not legal czpacity to bring 
and maintain this action, as appears from the complaint, it  having failed 
to show that  it has any right, title, or interest in the sl2veral estates of 
the wards, or that  i t  is entitled to any equitable relief incident to said 
property. 
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"3. That  the complaint does not state facts sufficient to constitute a 
cause of action against this defendant, either in her individual right or 
her representative capacity." 

Upon hearing in Superior Court, judgment was entered a t  J anua ry  
Term, 1043, sustaining the demurrer and dismissing the action. Plain- 
tiff excepted thereto, and appeals to Supreme Court, and assigns error. 

Robinson  (e. Jones  and  1V. C. Gin ter  for plaint i f f ,  appel lant .  
A. Z. Quickel  for defendants ,  appellees. 

WINBORXE, J. Admitting the allegations of the complaint to be true, 
as we must do i n  considering the sufficiency thereof when challenged by 
demurrer, appellants present this question: "Where a guardian uses 
guardianship funds to improve and keep u p  property in  which she is 
individually interested along with the wards, contributing nothing from 
her own funds, but taking her share of the rents, and violates her obliga- 
tions as guardian in other respects, can the surety on the guardian's bond 
maintain an  action in the Superior Court a t  term time prior to termina- 
tion of the guardianship to enforce the liability of the guardian in 
exoneration of the surety, and to surcharge and correct the guardian's 
accounts either a t  common law or under C. S., 135 1" We are of opinion, 
and hold, that  the surety may maintain such an action and that  the 
provisions of C. S., 135, are in themselves sufficiently broad to g i ~ e  
Superior Court original concurrent jurisdiction of the action. 

1. As a general rule the surety on a guardian's bond is a creditor of 
his principal from the date of its execution, although no default occurs 
until long afterward. 25 Am. Jur. ,  127, Guardian and Ward, section 
203. I n  the case of A m e s  v. Darrah ,  76 Miss., 187, 23 So., 768, 71 Am. 
St. Rep., 522, the Supreme Court of Mississippi held that  a surety can 
maintain a bill in equity to set aside a voluntary conveyance made by 
the guardian to his wife after the date of the bond but before occurrence 
of a default. Also compare Stenhouse 11. Davis ,  82 N .  C., 432. But  if 
the rule were otherwise, the defense that  plaintiff is not a real party in  
interest is new matter, and may only be made by affirmative allegations. 
X o r r o w  v. Cl ine .  211 N. C., 254, 190 S. E., 207; S a l l  v. X c C o n n e l l ,  
211 N.  C., 258, 190 S. E., 210; Leach  v. Page, 211 N. C., 622, 191 S. E., 
349. 

Moreover, when a guardian fails to "faithfully execute the trust re- 
posed in him as such," upon which his bond is conditioned, C. S., 2162, 
the surety thereon is subjected to liability, and as a party in interest is 
entitled to have the wrong remedied. 

2. While the surety might have proceeded before the clerk, the statute, 
C. S., 135, provides that  "in addition to the remedy by special proceed- 
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i n g ~ ,  actions against executors, administrators, collectors and guardians 
may he brought originally to the Superior Court a t  term t ime; and that  
i t  shall he competent for tlie court ill which said actions are pending to 
order an  account to be takcn by such persoils as said court may designate, 
and to adjudge the application or distribution of the fund ascertained, 
or to grant  other relief, as the nature of the case may require." 

Construing this statute, which originated :IS section 6. chapter 241, 
,\ct of 1876-77, there are nunierous decisions relating to administration 
of estates in which it is held that  the Superior Court is therein given 
concurrt~nt jurisdiction with the probate courts, that  is, clerks of Superior 
Court in actions of class mentioned in the statute. Ser H a y w o o d  v. 
I l t r ~ j r ~ o o t l ,  79 S. C., 42;  H r n i t o n  1 1 .  U a ~ ~ i d s o r t ,  79 X. C., 423; S i i n p s o n  1%. 
,Jones, 82 N .  C., 323; peg raw^ v. r l r m s f r o n g ,  82 K. C., 326; S f e n l ~ o u s e  
v. Davis, 82 N. C., 432; B o u n f r c e  I > .  B r i t t ,  !I4 N. C., 104;  G o d w i n  1%. 

W n i f o r t l ,  l 0 i  K. C., 168, I1 S. E., 1051; R o y s t e r  c. I l ' r i gh f ,  118 N. C., 
152, 24 S. E., 746; F i s h e r  1.. T r t t s f  Co., 138 N .  C., 90, 50 S. E., 592; 
S h o b e r  1 % .  l l ' l r ~ r l c r ,  144 K. C., 403, 57 S. E., 152; O l d h n m  2.. I L k g r r ,  145 
N .  C., 254, 58 S. E., 1091; ( ' l n rk  1 ) .  T I o m e s ,  189 S. ('., 703, 128 S. E., 20; 
S. 2'. I V ~ C ~ n l ~ ~ s ,  193 N .  C., 200, 106 S. E., 371; T h i g p e n  7.. T r u s t  Co., 
203 N .  C., 291, 165 S. E., 720; I n  r e  H e g e ,  205 X. C., 625, 172 S. E., 
345; Bigsbee  2.. B r o g d e n ,  209 N. C., 510, 184 S. E., 24;  h n c ? ~  v. P a g e ,  
211 N .  C., 622, 191 S. E., 349; G u r ~ 7 n ~ w s  r. J I c L a u ~ h o r n ,  5112 K. C., 397, 
193 S. E., 844. And this statute as i t  was originally enacted, and now 

rators. is. a1,plies to guardians as well as to executors and admini-t 
That  tlie statute is not confined to actions pertaining to final settle- 

lllent ill the administration of estates of deceased persons is shown in 
tlic case of I I n y ~ o o d  v. H n y u 3 0 0 d .  s ~ ~ p m ;  Lraclr v. l'ag,., s u p r a ;  G u r -  
p n u s  I .  N c L n z o h o r n ,  suprcr. ,2nd no sufficient reason appears for con- 
trary holding in the present case which relates to a guardianship. I n  
this connection defendants point to the case of X o , e s  c. X o s e s ,  204 
N .  ('., 657, 169 S. E., 273. This case is distinguishablt: from that  in 
hand. While there the question as to the applicableness of C. S., 135, 
was debated in briefs filed, apparently the Court was of opinion that  the 
primary purpose of the action was the removal of the guardian, and that  
the matters of accounting were predicated upon such removal, and 
decided the case without  an^- reference to the provisions of C. S., 135. 

The judgment below is 
Reversed. 



N. C.] SPRING TERM, 1943. 

MELVINA TVISGLER AXD MIKDA C. LOSG v. A. R. JIILLER .4ND JI. C. 
WIKGLER. SDXINISTRATORS OF N. WINGLER, D F C E A ~ E D ;  A. R. MILLER, 
INDIVIDUALLY, AJD T. J. PEARSON AND HARRY PEARSON, SURETIES 
UPON AI~INISTRATORS' BOND. 

(Filed 7 April, 19-13,) 

1 .  Trial 5 37: Appeal and  E r r o r  § 39f- 
)\'here a stipulation is entered into by counsel for plaintiffs and defend- 

ants that  only one issue may be submitted to the jury and the parties 
waive the submitting of any other issue, on appeal the Court's considera- 
tion is limited to those exceptions and assignments of error bearing on 
the single issue submitted by consent. 

2. Trial 5 221: Appeal and E r r o r  3 40- 
On motion for judgment of nonsuit the evidence is taken in the light 

most favorable to plaintiffs, who are entitled to the benefit of every reason- 
able intendment upon the evidence and every reasonable inference to be 
drawn therefrom. 

3. Executors and Administrators 5 21- 
In an action by distributees of decedent against his administrators and 

surviving partner for recovery of money found on decedent's person in 
his last illness and claimed by his partner, where the evidence tended to 
show that decedent for many years had carried large sums of money on 
his person and over s i s  thousand dollars was found on his person a t  the 
hospital just before his death, that he had three bank accounts, including 
the partnership account, motion for judgment of nonsuit was properly 
denied. 

4. Evidence 5 % 

In  a suit by distributees to recover from administrators and surviving 
partner money found on the person of intestate and claimed by his part- 
ner, the following evidence was not prejudicial to defendants: (1) Of 
the surgeon who found the money on deceased's person when he entered 
the hospital, that i t  was done up in different packages and some of it  
looked like i t  had been carried for a long time, especially as  this witness 
was allowed to give similar testimony without objection; ( 2 )  of a sister, 
one of plaintiffs, that decedent carried packages everywhere he went. 
"They were all around. I never saw what was in them. I don't read and 
write"; ( 3 )  of the other plaintiff, that decedent carried large sums of 
money on his person for 27 or 28 years and that she saw $4,000 in his 
possession not long before his death, that he carried the money in pocket- 
books and packages; ( 4 )  of one plaintiff, a sister, and a justice of the 
pence, that plaintiffs and decedent owned a boundary of timber which was 
sold for $2,600 cash, which the justice of the peace saw paid to decedent, 
nnd the sister (witness) received $600 for her share-this does not violate 
the provisions of C. S., 1795. 

5. Evidence 5 3% 
In a suit by distributees to recover from administrators and surviving 

partner money found on the person of decedent and claimed by his part- 
ner, testimony of the partner, concerning his relations to the partnership 
and the relation of certain convers3tions he had with deceased about the 
assets of the partnership, is clearly inadmissible under C. S., 1795. 
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APPEAL by defendants from Johnson, Speciul J u d g e ,  at  (October Term, 
1042, of WILKES. 

Civil action to recover the sun1 of $3,197.75 with interest from 15 Jan -  
uary, 1B40, from A. R. Miller, individually, -1. R. Miller and hf. C. 
Wingler, administrators of the estate of N. Wingler, and H a r r y  Pearson 
and T. ,I. Pearson, sureties on the aforesaid administrators' bond. 

K. Wingler died intestate i n  TVilkes Count.v, N. C., on 31 December, 
1938, learing as his sole heirs a t  law and distributees, trvo sisters, the 
plaintiff's in this action, Melrina Wingler and 31inda C. Lsng. 

On 2!) December, 1939, N. Wingler mis admitted as a patient to the 
Wilkes Hospital, in North Wilkesboro, S. C. At  the t i rw of hi.: admis- 
sion he was in  a semi-conscious condition. IIe had on hiq person various 
sums of money, in many slnall packages and in a t  least t h e e  pocket- 
books. The inoney was counted by the chief surgeon of tlie hospital and 
amounted to $6,395.57. Thereafter it was turned over to the president 
of the I%ank of Sort11 TT'illrssboro, who deposited tlie same to the credit 
of N. TTringler on 30 December, 1930, in the aforesaid bank. 

N. Ti'ingler and -1. R. Miller had been partners ill n small mercantile 
business for sjxtecn years or rnorc. Wingler & Miller had a savings 
account in the Bank of North Wilkesboro a t  thr  time of the death of 
N. Wingler in the amount of $1,318.05. 3. JVingler had a personal 
savings account in the same bank at the time of his death in the amount 
of $1,308.71, he also carried a chccking account in the Xorthnestern 
Bank of Sort11 Wilkesboro. The rscord does not disclose the amount on 
deposit in this cl~ecking account a t  the time of his death, neither does i t  
disclose whether the account was carried in hiq name or in the name of 
the parinership. 

,\. R. Miller contends that no settlenlent was ever mad(> between him- 
self and X. Wingler and that  the money found on the person of X. Wing- 
ler when he entered the hospital belonged to Ihe partnership of Wingler 
& Miller. and that  he is entitled to one-half of said sum, to  n i t ,  $3,197.78, 
being the amount in controversy in this action. 

On 15 January ,  1940, the aforesaid sum of $6,395.57 was equally 
divided between -1. R .  Miller and the estate of N. XTingler. The defend- 
ant  Al. R. Xiller alleges and contends said division mas made with the 
approvnl and consent of the plaintiffs, and alleges they are now estopped 
to maintain this action for the recoyery thereof. 

Plaintiffs allege and contend that  by reason of fraudulent representa- 
tions made by A. R. Miller to 11. C. Wingler, his co-administrator, the 
aforcsaicl sun1 of $6,395.5i was divided as set forth above, without their 
knowledge or conwnt. Plaintiffs offered evidence tending to show that  
N. Wingler had carried money on his person in packages similar to  those 
found on him a t  the time lie entered the hospital, 29 December, 1939, 
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for a great many years. Two witnesses for the plaintiffs testified that  
Mr. Wingler had boarded with them for nearly 16  years prior to his 
death, and when he came to board with them he carried "certain bags, 
packages or bulks of something on his person" and continued to do so 
through the years. They further testified the packages were on his 
person when he left for the hospital. 

Pr ior  to the submission of the case to the jury, counsel stipulated as 
follows : 

"It is stipulated between counsel representing the plaintiffs and coun- 
sel representing defendants that  the Court may submit the case to the 
jury on one issue involving the ownership of the fund found on the 
person of N. Wingler and deposited in the Rank of North Wilkesboro to 
the account of S. Wingler on or about December 29th, 1939. 

"It  is further stipulated that  if the issue is answered in favor of the 
plaintiffs, that  is to say, if the jury find that N. Wingler was the owner 
individually of said fund. that  such finding shall support a judgment 
against both defendants as Administrators and against A. R. Miller 
individually and against both the bondsmen for the amount of $3,197.78, 
with interest from Janua ry  15th, 1940, and the cost. 

"I t  is also stipulated that  if the issue is answered in  favor of the 
defendants, finding that the fund did not belong to R. Wingler indi- 
vidually, or tha t  the fund belonged to the partnership of Wingler & 
Miller, that  judgment shall be entered in favor of the defendants. 

"I t  is stipulated that  the parties waive the submitting of any other 
issue or issues arising on the pleadings. 

"I t  is further stipulated that  all exceptions taken to the ruling of the 
presiding Judge by either counsel for the plaintiffs or counsel for the 
defendants are preserved and the right of either the plaintiffs or the 
defendants to appeal to the Supreme Court are in no way affected or 
waived by these stipulations. The one issue submitted by consent, as 
follows : 

"1. Was the fund found on the person of S. n'ingler a t  the Wilkes 
Hospital the indiridual property of N. Wingler, as alleged in plaintiffs' 
complaint 1" 

The issue x-as answered in favor of plaintiffs, and from judgment 
entered thereon the defendants appeal, assigning error. 

J .  Allie H a y e s  and Ira 7'. Johns ton  for plaintif fs.  
T r i v e t t e  $ I Io l sho~ t ser  and  J o h n  R. Jones  for defendants .  

DENNY, J. The stipulations entered into by counsel for plaintiffs and 
defendants limit our consideration to those exceptions and assignments 
of error bearing on the single issue submitted to the jury by consent, 
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to wit, "Was the fund found on the person of N. Wingler a t  the Wilkes 
Hospital the individual property of N. Wingler, as alleged in plaintiffs' 
coniplaint?" The question of fraud on the part  of A. Ti. Miller, the 
alleged mutual settlement between Xillcr  and the estate of N. VTingler, 
the liability of the bonclsmcn, the counterclaim of ,I. R. Miller, etc., dis- 
cussed in appellants' brief, are eliminated from our consideration by 
the stipulations of counsel, in the following language: "That the parties 
waive the submitting of any other issue or issues arising on the plead- 
ings." 

,\ssignments of error numbers 15  and 33 are to the refusal of his Honor 
to sustain defendants' motions for judgment of nonsuit lodged a t  the 
close of plaintiffs' evidence and renewed a t  the cloqe of all the eridence. 

There is but little evidence, one way or the other, as to the ownership 
of thc money found on the person of N.  Wingler a t  the time he entered 
the hospital. The record, however, does disclo~e that  N. Vingler  worked 
for a lumber company for some time and operated a store for about 
sixteen gears prior to his death;  that  from 21  October, 1924, until his 
last i l l n ~ m  he boarded with X r .  and Mrs. J i m  TTingler, who were not 
related lo him. Mr. and Mrs. Wingler testified that  when he came to 
board with them he carried certain bag?, or packages, on his person and 
continued to do so through the years. They further testified the pack- 
ages were on his person when he left for the hospital. This and other 
evidence tends to establish the fact that  N. Wingler did carry a sub- 
stantial sum of money on his person for many years prior to his death. 
The record further discloses that  for  many years he had maintained 
three bank accounts, a checking account in the Northweltern Bank of 
North Wilkesboro, a savings account in the name of Wingler 6: Miller 
and a savings account in his own name in the Bank of North Wilkesboro. 

When the evidence in this case is taken in the light most favorable to 
the plaintiffs, it  is sufficient to be submitted to the jury, since the plain- 
tiffs are entitled to the benefit of every reasonable intendment upon the 
evidence and every reasonable inference to be drawn therefrom. C. S.. 
567; Edwards  11. J u n i o r  Ordcr,  220 N. C., 41, 16  S. E. (2d),  466; Col- 
train v. R. R., 216 N. C., 263, 4 S. E. (2d) ,  352; Lincolr I > .  R. R., 207 
N. C., 787, 178 S. E., 601; Crmz~c~e l l  I , .  Lngan, 196 N. C., 588, 146 
S. E., 233; R r o ~ i w  1 ' .  R. R., 195 X. C., 699, 143 S. E., 536; Robinson 
I-. I z v y ,  193 N. C., 805, 138 S. E., 173. 

The third exception is to the eridence of Dr.  Hubbard, the chief sur- 
geon of Wilkes Hospital, who found the money on the person of K. 
Wingler, took i t  out of the various packages and pocketbooks, counted 
it and turned it over to the president of the 13ank of North Wilkesboro. 
I n  response to the following question: "What about the way it was 
done u p  in different packages, would that  indicate i t  had been carried a 
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long period of time?" Dr.  Hubbard answered: "Some of i t  looked like 
i t  had been carried a ' long time." The appellants contend this answer 
was prejudicial and that  the witness expressed an opinion upon a point 
which was a question for the jury. We do not think this evidence preju- 
dicial, especially in view of the fact that  the witness was permitted, 
without objection, to testify about this money as follows: "It was in 
different pockets, in different packages, and in different pocketbooks. 
H e  had, I expect, a t  least three pocketbooks on him. They were full. 
I t  was wrapped up in different dimensions; some of it mas old, dry, the 
edges of it worn out from use. I t  was practically all bills. The bills 
were of large denomination, several hundred-dollar bills, I remember. 
I f  I remember, they were old style, I wouldn't say most of them, but a 
lot of them were." This exception cannot be sustained. 

Exception number 7 challenges the admissibility of the following e ~ i -  
dence of Melvina Wingler on the ground that  it is too indefinite and 
uncertain: "2. Please state whether b r  not a t  any time prior to his death 
during the years you have seen him, if you saw any pocketbooks or 
packages on or about his person." "A. I saw packages all around. H e  
carried them everywhere he went. I never saw what was in  those pack- 
ages. I don't read and write." I n  view of the admission of other evi- " 
dence that  for many years W. Wingler did carry numerous packages of 
money on his person, we do not think this evidence prejudicial to the 
defendants. I f  the testimony had been prejudicial, it  was negatived by 
the further statement of the witness that  "I never saw what was in those 
packages." 

Exception number 24 is to the admission of the testimony of one of 
the plaintiffs, Mrs. Xinda  C. Long, who testified that  her brother had 
carried money, on his person, in small packages for many years. The 
first time she saw him carrying money this way was 27 or 28 years ago. 
She further testified that  she saw in his possession not long before his 
death nearly $4,000.00. That  he had carried his money in  pocketbooks, 
a cloth purse, and wrapped in paper pokes. While this exception is 
carried forward in appellants7 brief, no reason or argument is stated or 
authority cited in support thereof, as required by Rule 28 of the Rules of 
Practice in  the Supreme Court, 221 N. C., 563. Therefore, this excep- 
tion is taken as abandoned. Bank v. Snow, 221 S. C., 14, 18 S. E. (2d),  
711 ; S. v. Gibson, ibid., 252 ; Brown 11.  Ward, ibid., 344. 

Assignments of error numbers 9, 10, 12  and 29 are based on numerous 
exceptions to  the testimony of Mrs. Long, relative to the sale of certain 
timber, and to  the testimony of the justice of the peace before whom the 
timber deed was acknowledged. The substance of Mrs. Long's testimony 
was as follows: N. Wingler, Mrs. Melvina Wingler, a sister now dead, 
and she, owned a boundary of timber. The timber was sold for $2,600.00, 
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and the witness received $600 for her interest in the timber. The justice 
of the peace testified that  he took the probate of a timber deed" when 
N. Wingler sold some timber. That  he saw the money paid over to him 
and i t  was $2,600.00; twenty-six packages of $100.00 each. 

The evidence of Nrs .  Long, relative to the sale of timber, was recited 
before the jury three times in the course of her testimony, and stricken 
out each time, and the jury instructed to disregard her testimony as to 
the sale of timber. The appellants contend that  the evidence was inad- 
missible and by permitting it to  be repeated three times, the prejudicial 
effects thereof could not be cured by instructing the jury to disregard it. 
These assignments of error cannot be sustained, since this testimony does 
not disclose a personal transaction or communication between the de- 
ceased and the witness about which the witness could not testify by 
reason of the provision of C. S., 1795. This C'ourt said, in S. v. Osborn~, 
67 N .  C'., 259 : "The plaintiff, it  is true, was not competent to proye any 
transaction between himself and his deceased guardian;  but he was com- 
petent lo prove any other transaction of his guardian. The  transaction, 
in this case, was a sale of property of the plaintiff by his guardian to a 
third person.77 Substantire facts of which a witness had knowledge 
independently of any statement by the deceased, or any transaction with 
the deceased, are competent and do not come within the inhibitions of 
C. S., 1795. Jonrs z.. Il'nldroqlp, 217 S. C., 178, 7 S. E. (2d),  366; 
Collins I$. Lamb, 215 X. C., 719, 2 S. E. (2d) ,  863; Ins. Co. v. Jones, 
191 N.  C., 176, 131 S. E., 5 8 7 ;  In re Will of Saunders, 177 N. C., 156, 
98 S. E., 378; Sutton 7%. Wells, 175 N .  C., 1, 9.2 S. E., 685. There is 
nothing in  the testimony of this witness that  tends to show she gained her 
inform-ation about the sale of her interest in this boundarv of timber 
exclusively through any conversation or transaction with her deceased 
brother. The substance of the testimony is that she and other members 
of her family owned a boundary of timber. I t  was sold to a third party 
for $2,600.00, and she received $600.00 for her interest. Hence, the 
defendants have no cause for complaint in connection with the admission 
of this evidence and the subsequent exclusion thereof. 

Assignments of error numbers 18, 19 and 20 are to thi3 refusal of his 
Honor to  permit .I. R. Miller to testify concerning his relationship to the 
copartnership and to relate certain conrersations he had with the de- 
ceased about the assets of the partnership. The evidence is clearly 
inadmissible. A. R. Miller is ( a )  a party to the action, (b )  he is inter- 
ested in the event of the action, and (c)  N. Wingler is dead and because 
his lips are sealed in  death Miller is incompetent to testify in his own 
behalf to any  transaction or communication between himself and the 
intestate. C. S., 1795; Turlington 1%.  Neighbors, 222 N .  C'., 694, 24 S. E. 
(2d), 648; W i l d ~ r  1 , .  Xedlin, 215 N. C., 542, 2 S. E. (2cl), 549; Fenner 



N. C.] SPRING T E R M ,  1943. 2 1 

u. Tucker, 213 N .  C., 419, 196  S. E., 357;  Wulston v. Coppersmith, 197 
N. C., 407, 149 S. E., 381; Abernnthy e. Skidmore, 190 N. C., 66, 128 
S. E., 475. 

T h e  remaining exceptions a r e  without merit ,  o r  refer to  evidence on 
other issues which were eliminated by  the  stipulations of counsel. 

T h e  case was one for  the  ju ry  and we find n o  error  t h a t  would justify 
dis turbing the verdict. 

N o  error. 

(Filed 'i April, 1943.) 

1. Adverse Possession # 4f- 
Possessioi~ of a widow, to whom no dower tins been assigned, is not 

;idverse to the heirs a t  law of her husband. 

2. Estates  # 9a: Adverse Possession 5 17- 
If tlle life tenant purchases the property a t  a sale to satiyfy an encum- 

hrance, hr cmmot hold such property to his exc lu~i re  benefit, but will be 
cleemed to have made the pnrcliaqe for the benefit of himself and the 
remainderman or reversioner. Dowcr ic n life estate. 

3. Adverse Possession # 9a: Limitation of Actions 9 2+ 
While a deed will give color of title so as  to permit a plea of the statute 

of linlitations hy the gmntee, even though the grantor is chargeable with 
fraud, if the grtlntee accepts tlle deed in good faith without knowledge of 
the fmuil, actual fraud is neither sanctioned nor cured by the statute of 
limitation% 

4. Adverse Possession ## 4f ,  OR: Limitation of Actions § 2 b  

A wiclon7, in poswsqion of lands of which her hu<band died seized and 
possessed and in which she is entitled to dower which was never set apart 
to her. cannot perfect title to tlle premises in herself by claiming adverse 
possession nndw color of title for  seven years, i t  appears she mort- 
gaged the premises, intentionally defaulted, and purchnwd the property a t  
her own mortgage sale in order to obtain a deed on which to rely as  color 
of title. 

APPEAL by plaintiff f rom T h o n ~ p s o n ,  ,J., a t  November Term,  1942, of 
LENOIR. 

T h e  facts  essential to  a determination of this  cause appear  i n  the  fol- 
lowing par t s  of the  judgment entered below: 

"1. T h a t  the  said F r e d  H a r d y  died intestate i n  Lenoir County on 
October 23, 1923, seized and  i n  possession of t h a t  certain lot of land 
situated in t h e  C i t y  of Kinston,  Lenoir County, N o r t h  Carolina, and 
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described in deed by J. A. &Daniel and wife, to Fred Hardy,  dated 
December 7, 1914, and recorded in the office of the Regis~ter of D k d s  of 
Lenoir County in Book 46, a t  page 465. That  the said Fred Hardy  left 
surviving him as his sole heirs a t  lam and next of kin a half-brother, 
James Worthington, and a sister, Sarah  Hardy  Mason, and his widow, 
Lucy Hardy. That  after the death of the said Fred Hardy,  his widow, 
Lucy Hardy,  continued in possession of the said premisc:~, living in the 
house located thereon without having her dower allotted 

"2. That  on April 26, 1929, the said Lucy Hardy,  widow, executed 
and delivered unto A. I. Gross and 8. L. Pearson a mortgage deed, upon 
the said lot of land, to secure certain indebtedness as set forth in said 
mortgage deed, the same appearing of record in the office of the Register 
of Deilds of Lenoir County, in Book 106, page lii. That  there was a 
purported foreclosure sale under the poxver of sale contained in said 
mortgage deed by said mortgagees on January  3, 1930, a t  which pur- 
ported sale the said mortgagor in possession, Lucy Hardy,  became the 
last and highest bidder for said lands, and on Janua ry  14, 1930, the 
mortgagees executed and delivered a purported mortgagees' deed cover- 
ing and purporting to convey unto her the lot of land in  question. Said 
mortgagees' deed was filed for record in the office of the Register of 
Deeds of Lenoir County on Janua ry  15, 1930, and appears of record in 
Book 105, page 457. The mortgagees on August 18, 1931, acknowledged 
the satisfaction of the mortgage on the margin of the record over their 
signatures. 

"3. That  on February 1, 1037, the said Lucy Hardy  executed and 
tlelivelwl to George B. Greene, Trustee, for I<. 73. Farakoxv, a purported 
Deed of Trust upon the lot of land in question securing a purported 
indcbtedncss of $4S5.00, the same being filed for record on February 2, 
1037, and recorded in the office of the Register of Deeds of Lenoir 
County, in Book 153, page 277. 

"4. That  the said Lucy I Iardy who had coiitinued in uninterrupted 
possession of the said premises since the death of her husband, Fred 
Hardy,  without hsr  dower having been allotted, died intestate on Decem- 
her 22. 1939, learing as her heirs a t  law certain brothers and sjsters or 
iswe of such. That  011s of her brothers, Richard Coley, on January  9, 
1040, qualified as administrator of her estatc and took possession of the 
prrmisei in question, by renting the same and coIlecting the rents, and 
collected rents until on or about February 2, 1042, when the said admin- 
istrator, through his attorney, attempted to foreclose the aforbsaid deed 
of trust from Lucy Hardy  to Gcorge 13. Greene, Trustee, and, a t  said 
purported foreclosure sale, one, William Whitehead, became the last and 
highest bidder, and after ten days had elapsed, the said purported pur- 
chaser refused to take title under said purported sale. That  on the 
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16th day of February, 1942, the administrator of Lucy Hardy's estate, 
filed his final account as administrator without taking any further action 
with respect to the premises in question. 

"5. That  on February 13, 1942, James Worthington and wife exe- 
cuted and delivered to the defendant, E l y  J. Perry,  their deed conveying 
unto him a one-half undivided interest i n  the premises in  question. 
Said deed being filed for record on February 14, 1942, and recorded in 
the office of the Register of Deeds of Lenoir County in  Book 197, a t  
page 163; and on February 14, 1942, the said Sarah  Hardy  Mason and 
husband executed and delivered unto the defendant, E l y  J. Perry, their 
deed conveying unto him a one-half undivided interest i n  the premises 
in question, which said deed was filed for record on February 14, 1942, 
and reeorded in the office of the Register of Deeds of Lenoir County in 
Book 197, page 163. That  the said E ly  J. Perry,  Grantee, in said deeds, 
took possession of the premises on February 14, 1042, from the admin- 
istrator of Lucy Hardy, deceased, who had collected rents up  to that  
date, and thereafter the said E ly  J. Pe r ry  exercised full possession and 
control of the premises and collected rents, and is now in possession and 
collects said rents. 

"6. That  George B. Greene, Trustee in the aforesaid deed of trust 
from Lucy Hardy  to K. B. Farabom, on March 28, 1942, purported to 
foreclose the premises under said power of sale and a t  said sale held a t  
the Courthouse door, Lucy H. Farabow, the plaintiff, being the widow 
and administratrix of K. B. Farabow, deceased, became the last and 
highest bidder for said lot of land. That  prior to said sale, the defend- 
ant, E ly  J. Perry,  delivered to the Trustee and caused to be read a 
written notice of his claim of ownership of the premises. That  George 
B. Greene, Trustee, on April 15, 1942, executed and delivered unto the 
said Lucy H. Farabow a Trustee's deed for the premises. Pursuant to 
the purported sale the Trustee's deed was filed for record in the office of 
the Register of Deeds of Lenoir County on August 27, 1942. 

"7.  That after the death of the said Fred Hardy on October 23, 1923, 
and until the time of her own death on December 22. 1939, the said 
Lucy Hardy,  widow, made no application to hare  dower assigned to her 
in thc premises nor were any steps taken by anyone else to have such 
dower allotted and assigned, and no dower was assigned. That  a t  the 
time of the death of the said Fred Hardy  he and the said Lucy Hardy,  
his wife, resided in  the residence on said lot of land, and after his death 
the said Lucy Hardy  continued to reside in the said residence and was 
in possession of the said lot of land continuously and until her own 
death and her possession during all of said period was peaceable and 
undisturbed by any of the heirs a t  law of the said Fred Hardy,  deceased. 
or anyone claiming under them, and no one except the said Lucy Hardy 
was in possession or exercised any control of same. 
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'(Upon the foregoing facts and the agreed statement of facts, the Court 
is of the opinion, and now holds, that  the defendant, E l y  J. Perry,  is the 
lawful owner and is entitled to the possession of the premises referred to, 
and, thereupon i t  is Ordered, Adjudged and Decreed by the Court as 
follows : 

"1. That  the defendant, E l y  J. Perry,  pursuant to the two deeds 
referred to herein in  the findings of fact above set forth, is seized in fee 
simple and is entitled to the possession as owner of that certain lot of 
land situated in the City of Kinston, Lenoir County, North Carolina, and 
bounded as follows : . . . 

"2. That  the plaintiff, Lucy H. Farabow, oxns and holds no interest 
whatever in said lands by virtue of the Trustee's Deed from George B. 
Greene to her, hereinbefore referred to in the findings of fact in this 
judgment, and the plaintiff has no interest therein or right of possession 
thereto. 

"3. Tha t  the plaintiff neither individually, nor as adininistratrix, is 
entitled to recover any sum whatever of the defendant as rents. 

"4. That  the defendant is not entitled to recover oi' the plaintiff, 
administratrix, any sum whatever as rents paid to said administratrix 
by the administrator of Lucy Hardy,  deceased, prior to the execution of 
the dec~ds to the defendant from the heirs a t  law of Fred Hardy,  deceased. 

"5. That  the Trustees' deed from George B. Greene, Trustee, to Nrs .  
Lucy EL Farahow, dated A\pril 16, 1942, and appearing cf record in the 
office of the Register of Deeds of Lenoir County in Book , page . 
being the sanie above referred to, is hereby declared ~ o i d  and of no 
effect and the same is vacated and set aside and ordered canceled of 
record, and, to that end, it is hereby ordered that a copy O F  this judgment 
be certified to the office of the Register of Deeds of Lenoir County. . . ." 

Plaintiff appeals from the foregoing judgment and assigns error. 

X n f i  H.  Allen n i ~ d  Geo. B. Grcene for plaintif f .  
R. A. Whifalzer  and  J .  '1. Jones for d e f e n d a n t .  

DENNY, J. Lucy Hardy,  nidow of Frcd Hardy, remained in posses- 
sion of thc landc of which her husband died seized and possessed, and 
in which lands she was entitled to dower, but which dower was never 
set apart  to her. While she was in possession, as the widom of Fred 
Hardy,  she executed a mortgage deed on the ~ remises ,  defaulted in the 
payment thereof, and a t  the foreclosure sale became the ~ u r c h a s e r  of the 
propert;v. Does the deed from her mortgagees to her sonstitute color 
of t i t le? 

I n  our opinion a widow, wliile in possession of the lands of which her 
husband died seized and possessed, and in which lands she is entitled to 
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dower, but which dower mas never set apart  to her, cannot perfect title 
to the premises in  herself by claiming adverse possession under color of 
title for  seven years, where it appears she mortgaged the premises, 
intentionally defaulted, and purchased the property a t  her own mort- 
gagees' sale in order that  she might obtain a deed on which she could rely 
as color of title. 2 C. J. S., sec. 170, p. $44; Bell v. Bell, 159 La., 460, 
105 So., 509. 

I n  this case the widow, not having had dower assigned to her, had 
nothing to convey a t  the time she mortgaged the premises, and the mort- 
gagors had nothing to foreclose a t  the time of the purported foreclosure 
sale. The mortgagees apparently were the agents of the mortgagor and 
entered into the arrangement for a foreclosure sale for the sole purpose 
of defrauding the heirs of the widow's deceased husband out of their 
inheritance. She mortgaged the premises for $389.75, on April 26, 1929, 
and paid the mortgagees $400.00 for the property a t  the foreclosure sale 
on Jannary  2, 1930. I f  she had the money to purchase the property for 
$400.00 a t  the foreclosure sale, she could have paid off the indebtedness 
becured by licr mortgage without foreclosure, and i t  was her duty to have 
done so. 

"The courts have consistently held that a deed mill give color of title 
so as to permit a plea of the Statute of Limitations by the grantee, even 
though the grantor is chargeable with fraud, if the grantee accepts the 
deed in good fai th without knowledge of the fraud. While the matter 
of fraud is thus considered immaterial by some courts, actual fraud is 
neither sanctioned nor cured by the Statute of Limitations." 1 Am. 
Jur.. sec. 198, p. 903. ,I party who acts in bad fai th is not protected or 
henefitetl hy the statute of limitations. R a l ~ c r  1 % .  Schofield, 243 U. S., 
314, 61 Law Ed., 626. 

Even though it should be conreded that  the mortgagees' deed under 
consideration constituted color of title, we do not think the title to the 
land in controyersp was perfected in Lucy Hardy, widow of Fred Hardy.  
Tllcre is nothing in this record to indicate that she entered into posses- 
$ion m d c r  thiq deed adversely to the rightful hr i rs ;  hut, on the contrary, 
i t  is admitted that  she was in possession of the lands involved herein 
after the  death of h c ~  husband, 011 23 Octotw, 1923, until her own death, 
on 22 Decrmbcr, 1939, and that  during wid period &he was in the peace- 
able posv.iion of said land, undisturbed by t h ~  heirs or anpone claiming 
under them. 

I n  S i r o n  1..  TTri71irtms. 95 X. C., 103, in discussing the possession of the 
widow, the Court, speaking through X ~ r r i r n o n ,  J., said:  "The widow 
entitlcd to dower renlained upon the land after the death of her husband, 
and continued to do so sewral  years, hut no dower was ever assigned to 
h ~ r .  Her  poeeession n a s  not adrerqe to the wife of the plaintiff, in her 
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lifetime; indeed, she was in possession under her, and the defendant's 
presence did not have the effect to prevent the seizin of the plaintifl's 
wife, or his rights as the husband." The foregoing case was cited in  
A f ~ u e l l  P. Shook, 133 N .  C., 387, 45 S. E., 777, and the principle as 
deduced therefrom stated thusly: "The possession of a widow, to whom 
no dower has been assigned, is not adverse to the heirs a t  law of her 
deceased husband." Page v.  Branch, 97 N. ('., 97;  Ever& v. h'ezuton, 
118 K. C., 919, 23 S. E., 961. "In 2 1  C. J., 942, sec. 71, it is s tated:  
'If the life tenant purchases . . . the property a t  a sale to satisfy an  
encumbrance, he cannot hold such . . . property to his exclusive benefit, 
but will be deemed to have made the purchase for the benefit of himself 
and the remainderman or reversioner . . . I f  the life tenant pays more 
than his proportionate share, he simply becomes a creditor of the estate 
for that  amount.' Again, on the same page, it is s tated:  'Neither a life 
tenant, nor one claiming under him, who allows property to be sold for 
taxes, or the satisfaction of an  encumbranc.e, . . . can acquire a title 
adverse to the rernainder~nan or reversioner by purchasulig a t  the sale.' 
Dower is a life estate. IIolf u. L!ytlch, 201 X. C., 404, 160 S. E., 469; 
C l ~ c m i c a l  Co. v. I.t'alsto,s, 187 N. C., 817, 123 S. E., 196." Creech c. 
Wilder, 212 N. C., 162, 193 S. E., 281. Therefore, if the possessioli is 
not adverse, her occupancy for more than twenty years would not have 
perfected title i n  her. Likewise, a deed, which ordinarily would be color 
of title, does not dram to the clainlarit the protection of the statute of 
lin~itiitions where the requisites of ad~ers t .  possession are not present. 
1 Lh. Jur. ,  see. 196, p. 901. Burbee u .  Rurtzprrss, 191 X. C., 521, 137 
S. E., 2 7 5 ;  Clcndetlin u. C lenden in ,  181 K .  C., 465, 107 S. E., 458. 

A deed procured by a widow, under the circumstance; disclosed in thib 
record, where there is no eridence tha t  the character of her powmion 
mas in any mariner changed thereby, and no evidence of express notice 
having been given to the rightful heirs of any intention to claim ad- 
rerscly to them, is insl~fficlent to convert the possessjon of the widou. 
n hic3h is not adverse t o  the r i g h t f ~ l  heirs, illto p0ssessio1i a d ~ e r b e  to thm1. 
2 (". J.,sec. 210, 1,. 124. 

The judgment of the court belov is 
.lffirmed. 
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R. 11. LEACH v. J. hf. QUINN AND WIFE, JESSIE B. QUINN, J .  0. MILLER 
AND WIFE, LIZZIE MILLER, J. M. QUINN AND J. 0. MILLER, PARTNERS 
TRADIKG AS QUINN & MILLER, A PARTNERSHIP, QUINN & MILLER 
COMPANY, INCORPORATED, W. Bf.  BUNN, A K D  FARMERS SUPPLY 
cOkfP.kNY O F  KINSTON, A CORPORATION; AND J. R. MILLER AND J .  0. 
MILLER, JR., ADMINISTRATORS OF THE ESTATE OF J. 0. MILLER, DE- 
CEASED. 

(Filed 7 April, 1943.) 

1. Reference 8 3- 

A plea in bar is so peremptory as to prevent the plaintiff from further 
prosecuting his cause with effect and, if established by proof, to destroy 
the action altogether. 

I t  is well settled in this jurisdiction that a plea in bar will repel a 
motion for a compulsory reference, and no order of reference should be 
entered until the issue of fact raised by the plea is first determined. 

3. Reference 8s 2b, S- 

Where defendant objects and excepts to an order of compulsory refer- 
ence, he has the option of appealing a t  once or of awaiting final judgment 
to present his exception to the order duly preserved. 

APPEAL by defendants from Thompson, ,T., a t  November Term, 1942, 
of LENOIR. 

The plaintiff alleges that  he was the owner of one-fourth of the capital 
stock of the Farmers Supply Company of Kinston, Incorporated, and 
one-fourth interest in the Hudson-Essex Motor Company, a partnership, 
and that  the other three-fourths of the capital stock in said corporation 
and the other three-fourths interest i n  said partnership were owned in 
equal portions by the defendants J. M. Quinn, J. 0. Miller and W. M. 
B u m ,  and that  he instituted this action to recover of the defendants 
Quinn and Miller one-fourth interest in the assets owned originally by - - - 
the said supply company and said motor company prior to the filing of 
voluntary petitions in bankruptcy by said companies, and transferred to 
said Quinn and Miller under a parol agreement between plaintiff Leach 
and defendants Quinn and Miller, and acquiesced in by defendant Bunn. 

The plaintiff alleges that the defendants Quinn and Miller entered 
into a parol agreement with him and defendant Bunn that  the assets of 
the Farmers Supply Company and of the Hudson-Essex Motor Com- 
pany, transferred and delivered to defendants Quinn and Miller, would 
he held in trust by them for the purpose of liquidating the amount bor- 
rowed by said supply company and motor company to make composition 
settlement in bankruptcy of the indebtedness of said companies, and that  
any remaining assets which w r r  not cxllnusted in paying the amount 
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borrowed to make composition would be held in trust for  the use and 
benefit of the plaintiff and of the defendants Quinn and Miller, and of 
defendant ~ u n n ,  in accord with their respective stocks and interests i n  
said com~anies .  

The plaintiff further alleges that  in pursuance of such agreement he 
transferred his one-fourth capital stock in the Farmers Supply Company 
and one-fourth interest in the Hudson-Essex Motor Company to defend- 
ants Quinn and Miller, and that  the assets of said companies were 
thereby delivered to defendants Quinn and Miller, and were by them 
sold, and that  compositions with the creditors of the supply company 
and of the motor company were effected; that  the plaintiff Leach and 
defendant Bunn transferred their respectire stocks and interests in said 
companies, and joined in the transfer of the assets of the supply company 
and motor company to Quinn and Miller for the purpose of effecting 
such compositions all under the par01 agreement that  the transferees, 
Quinn and Miller, would hold any surplus after such coinpositions had 
been made to be distributed so that  the plaintiff mould rective his propor- 
tionate par t  thereof; and further that  defendants Quinn and Miller ha re  
refused to account to the plaintiff for his proportionate part  of the funds 
and property which came into their hands under said parol agreement 
and remained there after the compositions had been effected. 

The defendants, except W. M. Bunn, filed answer whercin they denied 
the material allegations of the complaint, and pleaded in bar of the 
plaintif 's alleged cause of action the execution and delivery of deeds to 
Quinn and Miller for certain real estate by the plaintiff and by the 
Farmers Supply Company and the Hudson-Essex Motor Company, 
acquiesced in by plaintiff; and further pleaded in bar oi' the plaintiff's 
alleged cause of action the acquiescence of the plaintiff in the bankruptcy 
proceedings of the Farmers Supply Company and of the Hudson-Essex 
Motor Company; and still in bar of plaintiff's right to recover the 
defendants pleaded the voluntary petition in bankruptcy filed by the 
plaintiff, and that  any cause of action existing by virtu(. of such parol 
trust as is alleged in the conlplaint accrued to tllc creditors of the plaintiff 
and should be administered under the jurisdirtion of the l~ankrupt  court; 
and also in bar of plaintiff's right to recorer the defendants pleaded the 
three years statute of limitations; end the defendants further pleaded in 
bar of the plaintiff's alleged cause of action the acquiesccuce of the 
plaintiff in fhe transfer of the asscts of the Farmers SI pply Company 
and of the Hudson-Essex Motor Company to one C. -1. I'enick, without 
divulging any claim which the plaintiff may have had t l~creto by virtue 
of a parol contract or otherwise; and, finally, the defendants in bar of 
plaintiff's alleged cause of action, averred that such p r o 1  agreement as  
is set forth in the complaint would he in riolation of the provisions of 
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the bankruptcy law of the United States, and, therefore, illegal and void, 
and would preclude the plaintiff's right to maintain an  action based 
thereon. 

Reply and amended complaint were filed, as well as a rejoinder which 
did not materially affect the original allegations of the complaint and 
answer, except the amended complaint alleged that  the defendants Quinn 
and Miller induced the plaintiff to transfer to them his stock in  the 
Farmers Supply Company and interest in the Hudson-Essex Motor 
Company ''for the purpose of gaining possession of and title to the 
property of this plaintiff, W. M. Bunn, the Farmers Supply Company 
of Kinston, a corporation, and the Hudson-Esses Motor Company, a 
partnership, wrongfully." 

The cause came on for hearing a t  the November Term, 1942, of the 
Superior Court of Lenoir County, when and mhere, upon motion of the 
plaintiff and over objection and exception of the defendants, the court 
ordered a compulsory reference, without first having disposed of the 
several pleas in bar of the plaintiff's alleged cause of action. From this 
order the defendants appealed, assigning error. 

,T. Faison Thornson, F. E. Wallace, and Suffon cC. Oreene for  plaintiff, 
appellee. 

J .  A. Joncs fo r  defendants, o p p ~ l l a n  fs. 

SCHEXCT~, J .  Raving objected and excepted to the order of compul- 
sory reference entered below, the defendants had the option to appeal a t  
once or to wait final judgmcilt to do so, to present the exception to the 
order duly preserved. Luwtbcr  Po. 1 % .  Pemberton, 188 K. C., 532, 125 
S. E., 119. They hare  elected to pursue the former course. Hence, we 
now hare  presented in this Court the sole question as to whether there 
was error in making an order of compulsory reference without first 
determining the pleas in  bar made in  the ailssvcr to the allegatiolis con- 
tained in  the complaint. W e  are conr-trained to hold that the question 
posed must be aasvered in  the affirmative. 

"It is  ell settled in this jurisdiction that a plea in bar-will repel a 
motion for a con~pulsory reference, and no order of reference should be 
entered until the issue of fact raised by the plea is first determined, . . ." 
Crrinm 2%.  Rcallfort C o u n f ! ~ ,  218 N.  C., 164, 10 S. E. (2d),  640. 

" ' T h a t  constitutes a plea in bar has been considered and accurately 
defined by this Court in Bank 1%.  Eztnns, 191 S. C., 538, as follows: "In 
a legal sense i t  is a plea or peremptory exception of a defendant, suffi- 
cient to destroy the plaintiff's action, a special plea constituting a suffi- 
cient answer to an action a t  law, and so called because i t  barred-i.e., 
prevented-the plaintiff from further prosecuting it with effect, and, if 
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established by proof, defeated and destroyed the action altogether." 
H a y w o o d  C o u n t y  v. W e l c h ,  209 N.  C., 583 ; Jones  v. B e a m a n ,  117 N .  C., 
259.' Preis ter  v. T r u s t  Co., 211 N.  C., 51, 188 S. E., 622." Li thograph ic  
Co.  v. Mills ,  222 N.  C., 516, 23 S. E. (2d), 913. The pleas in bar con- 
tained in the defendants' answer fall clearly within the definition here 
set forth. 

We do not concur in the position urged by the appellee, that this case 
falls within a possible exception to the general rule that a plea in bar 
should be first determined before an order of compulsory reference is 
made because a reference may divulge facts necessary for the proper 
decisions of the issues raised by the plea in bar. No facts necessary for 
the determination of the pleas in bar could be involved in the examina- 
tion of the long account for which alone the order of reference was 
made. C. S., 573 (1).  

Reversed. 

W. JI. BUNN v. J. hI. QUINN AXD WIFE, JESSIE B. QUINN, J. 0. hIILLER 
AND WIFE, LIZZIE MILLER, J. M. QUINN AND J. 0. MILLER, PARTNERS 
TRADIKG AS QUINN & MILLER, A PARTNEBSHIP, QUINN & MILLER 
COhIPANY, INC., R. H. LEACH, AND FARMERS SUPPLY O F  KINSTON, 
A CORPORATION; A N D  J. R. MILLER AND J. 0. MILLER, JR., ADMINIS- 
TRATORS OF THE ESTATE OF J. 0. MILLER, DECEASED. 

(Filed 7 April, 1943.) 

LIPPEAL by defendants from T h o m p s o n .  J., at November Term, 1942, 
of LENOIR. 

J .  Fa i son  T h o m s o n ,  F .  E. Wal lacc ,  a n d  S u t t o n  & Greene for plaint i f f ,  
uppellee. 

J .  A. Jones  for de fendan f s ,  appellants.  

S C I I E N ~ K ,  J. This case is practically identical with the case of Leach 
v. Q u i n n ,  an te ,  27, except that the positions of the plaintiff Bunn and 
of the defendant Leach in this case are interchanged .with that of the 
plaintiff Leach and defcndant R u m  in the former caw. What is said 
in the disposition of the former case is applicable to this case. 

The order of compulsory reference entered below is 
Reversed. 
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STATE v. CLYDE GRASS. 

(Filed 7 April, 1943.) 
1. Criminal Law 5 33- 

The competency of an alleged confession is a preliminary question for 
the trial court. 

Confessions are  to he taken a s  prima facie voluntary, and admissible in 
evidence, unless the party against whom they are offered allege and show 
facts authorizing a legal inference to the contrary. 

In  a prosecution for murder, where defendant confessed shortly after 
the homicide to officers, one of whom was the coroner, such confession is 
not inadmissible because defendant was not advised of his rights under 
C. S., 4561, the provisions of which a re  applicable only to preliminary 
judicial examinations. 

4. Same- 
When a confession is admitted in evidence and thereafter defendant 

testifies that  he was drunk when the confession was made to officers, 
which the officers deny, a verdict of guilty will not be disturbed, no request 
having been made to strike or withdraw the confession from the consid- 
eration of the jury. 

5. Homicide §§ 27a, 27c- 
In  a prosecution for murder a charge to the jury in these words, "and 

if you find that  in shooting and killing the deceased he (accused) did so 
with premeditation and deliberation, that  would constitute murder in the 
first degree," is not reversible error, when it appears from the charge in 
its entirety that the court properly instructed the jury in respect to the 
burden of proof and repeated the instruction several times. 

APPEAL by defendant f rom Pless, J., a t  October Term, 1942, of 
CABARRUS. 

Cr imina l  prosecutions tried upon  indictments charging t h e  defendant, 
i n  one bill, with the murder  of W. A. Godwin, and  i n  another, with the  
murder  of Annie  Lee Stafford, consolidated and  tried together, as  both 
homicides arose out of a single occurrence f r o m  shots fired i n  close 
succession. 

T h e  record discloses t h a t  t h e  defendant and  his  wife owned a house in  
the mil l  village of Kannapolis,  Cabar rus  County, the tit le being vested 
i n  them as tenants  by the  en t i re ty ;  t h a t  the defendant objected to  his  
wife's relatives living with t h e m  and  h a d  ordered them to leave; t h a t  on 
the n igh t  of 1 October, 1942, the defendant came home and asked his  
wife if he r  father ,  W. A. Godwin, was there ;  t h a t  on being informed he  
was, t h e  defendant  went in to  the  room where his  father-in-law and  his  
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wife's sister, Annie Lee Stafford, were and opened fire, killing both of 
them. 

There is evidence that  the feme deceased was shot first, and that  a 
struggle ensued between the defendant and his father-in-law before the 
latter was shot. 

Later that  night, the defendant told the officers, one of whom mas the 
coroner of the county, "I melit down there to kill them and that  is what 
I done and there is one thing I regret about it, tliat I didn't kill lny 
wife." 

On the trial, the defendant contended that  lie shot his father-in-law in 
self-defense, and that  his sister-in-larr. was accidentally hit. H e  stated 
tliat he did not reniember confessing the crime and tliat tlie confession, 
if any, was made vide he was drunk. 

Verdicts: I n  No. 2326, wherein the deftwdant is cliarged with tlie 
murder of Annie Lee Stafford, "Guilty of murder in tlie second degree." 

I n  No. 2326-.I, wherein the defendant is charged with the murder of 
W. A. Godwin, "Guilty of murder in the first degree." 

Judgmciits: I n  No. 2326, iiriprisonment in the State's Prison for a 
period of 30 gears not to run concurrently wit11 any other sentence and 
not to postpone or affect tlie sentence of death in the other case consoli- 
dated herewith. 

I11 No. 2326-,I, death by asphyxiation. 
Defrmlant appeals, aisigning errors. 

-1 f f o r n ~ y - ( r ' c n c m l  Mt ll17tllan and Llssistarif  Jf forneys-  (;citeraT P n t f o n  
ctnt? R h o d ~ s  for the  Rttrfe. 

'1. A. l ' n r l fon  nrrcl'.J. 3'. Sossomoil for rlef(~nt1unf.  

STA~T, C. J. We have here for dcterrnination, (1) the cornpetelicy or 
atli~iisiibility in cridence of certain alleged confessions, and ( 2 )  the 
cSor1wtness of tlie charge. 

The testimony of the, officers, rclativc to statenieilts made by the de- 
fendant shortly after the Iiomicides, is challenged on two grounds, first, 
because tlie defendant was not cautioned or advised of his rights as 
reqnired by C. S.. 45G1, and, second, for that tliv statenients were made 
I y  the defendant nhile lie was drunk. 

First, in reipect of the failure to inform tlie defendant tliat he mas at 
Iiherty to refuse to allsuer any qurxstions, an1 that  such refusal could not 
thereafter he used to his prejudice, it  is enough to say the provisions of 
C. S., 4561, are applical~le only to preliminary jiidicid examinations. 
S. v. Crier ,  203 N. C., 586, 166 S. E., 505 .  Here, the qllestioning of the 
defendant was not in a judicial proceeding, a< was the ca-e in 5'. 1 ' .  JIcri- 
fhews .  66 N .  C., 106. cited and relied upon by the defendant. Cf .  
,Ilc.Yohb 1 % .  7 - .  8.. October Term, 1942, decided March 1, 1940. 
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Second, as to the alleged drunkenness of the defendant when the con- 
fessions were elicited, the challenge does not seem to have been made on 
this ground. I t  is true, the defendant later testified that  he was drunk 
when questioned by the officers, which the officers denied, but there was 
no request to strike out the confessions or to withdra~v them from the 
consideration of the jury, as mas done i n  the case of S. v. Anderson, 208 
N. C., 771, 182 S. E., 643. 

The competency of an  alleged confession is a preliminary question for 
the tr ial  court, S. v. Andrew, 61 ;V. C., 205, to be determined in  the 
manner pointed out in S. v. Wl~itener, 191 S. C., 659, 132 S. E., 603, 
and the court's ruling thereon is not reviewable on appeal, unless accom- 
panied by some imputed error of law or legal inference. S. v. Xanning,  
221 N. C., 70, 18  S. E. (Zd), 821. 

It is to  be noted the confessions are not assailed for involuntariness. 
"Unless challenged, the voluntariness of a confession will be taken for 
granted." S. C. Wagsfaf, 219 N. C., 15 ,12  S. E. (2d) ,  657. A free and 
voluntary confession by one guilty of a crime affords testimony of the 
highest credibility and usually of a character which may be easily veri- 
fied. On the other hand, open and f rank responses by innocent persons 
arrested under misapprehension are generally powerful aids in  securing 
their prompt discharge from custody. "Confessions are to be taken as 
prima facie voluntary, and admissible in  evidence, unless the party 
against whom they are offered allege and show facts authorizing a legal 
inference to the contraryn--Dillnrd, J., in  8. u. Sanders, 84 N. C., 729. 

The exceptions in  respect of the rulings on evidence are not sustained. 
We now tu rn  to the defendant's principal exception, or the one upon 

which he chiefly relies. I n  charging the jury, the court used this expres- 
sion: ". . . and if you find that  i n  shooting and killing the deceased 
Godwin he did so with prenleditation and deliberation, that  would con- 
stitute murder in the first degree." The vice in this instruction, so the 
defendant rontends, is that  it incorrectly states the intensity of proof 
required to show the elements of uremeditation and de1ibe;ation-in a 
capital caw. If the instruction stood alone, there might be substance to - 
the exception. However, i t  appears from a reading of the charge in its 
entirety, that  the court properly instructed the jury in respect of the 
burden of proof, and repeated the instruction several times. The State 
was required to prove the case in all of its elements "beyond a reasonable 
doubt," the degree of proof required in a criminal prosecution. S .  v. 
Schoolfield, 184 N. C., 721, 114 S. E., 466. The quantum of proof mas 
correctly stated in a number of instances. "An exception of this sort 
must be considered in connection with the entire charge and is not to be 
deterniincd by detaching clauses from their appropriate settingv-Adams, 
J., in S. u. Ellis, 203 S. C., 536, 1G7 S. E., 67. The charge is to be 
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construed contextually. S. c. L P ~ ,  192 X. C., 225, 134 S. E., 455. So 
interpreted, the present charge appears to be free from successful chal- 
lenge. S. v. Smith, 221 K. C., 400, 20 S. E. (2d) ,  360. 

Thc remaining exceptions are equally resolvable in  fa.ior of upholding 
the trial, a course we are enjoined to pursue in balancing the scales 
between the State and the individual. 

The jury rejected the defendant's plea of self-deffsnse, which was 
mildly supported by the defendant, and strongly con1 radicted by the 
State's case. After arming himqelf with a gun, the defendant says, "I 
went over there to  run him off," meaning that he went with a gun to 
run his father-in-law away from his home. This was in the middle of 
the night, about 2:00 a.m. Tlw deceased was in bed a t  the time. De- 
fendant says : "I woke him up and told him to get up  and get his clothes 
on, hc, was getting out of there. When I called him lie kinder raised u p  
off his pillow on his elbows. . . . R e  scooped the cover.3 all a t  once and 
came after me. . . . I I e  was reaching for the gun barrel when I shot 
him. . . . Mrs. Stafford mas shot some time during the ~vrestle, a few 
seconds after her daddy got hold of the gun." 

The defendant admitted on cross-examination that  he had been in- 
dicted 12 or 15 times, and that  he had served three r o d  sentences, one 
for whiskey, one for assaulting his wife, and the last for manufacturing 
whiskey. "I haven't missed a day for the last six months drinking." 
However, i t  was not contended that  the dcfcndant was ( runk a t  the time 
of the shooting. H e  says he took several drinks a f t w  the shooting and 
was drunk when he made the statements to the officers, albeit the officers 
failed to detect any drunken condition. The case prewnted was largely 
one of fact determinable alone by the trial c20urt and the jury. 

N o  reversible error has been made to appear, hence the verdicts and 
judgments will be allowed to stand. 

No error. 

I N  RE WII.L OF B. I?. COOPER, DECEA~EI).  

(Filed 7 April, 1943.) 

Wills § a: Appeal and Error § 38- 

Upon filing :I caveat to a mill the burden of showing reversible error is 
11po11 caveators, and verdict and judgment mill not bc riet :witle for harm- 
less error or for mere error and no more. To accomplish this result, it 
must appear not only that there is error, but also that it is material and 
prejudicial, amounting to a denial of some substantial right. 

APPEAL by caveators from Hurney, J., at  August Term, 1942, of 
DUPLIN. NO error. 
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This was a proceeding to probate the will of B. F. Cooper; deceased. 
Caveat was filed by the children of the decedent by a former marriage, 
alleging that the paper writing propounded was not the last will and 
testament of the decedent, for that  its execution was procured by undue 
influence, and that  a t  the time of its execution B. F. Cooper did not 
have sufficient mental capacity to make a will. 

I n  the Superior Court, upon issues submitted, the jury returned the 
following verdict : 

"1. Was the paper writing propounded, dated the 21st day of October, 
1927, executed by B. F. Cooper according to the formalities of the law 
required to make a valid last will and testament? Answer : Yes. 

"2. A t  the time of signing and executing said paper writing, did the 
said B. F. Cooper have sufficient mental capacity to make and execute 
a valid last will and testament? Answer: Yes. 

"3. Was the execution of said paper writing propounded in this cause 
procured by undue influence, as alleged? Answer : No. 

"4. I s  the said paper writing referred to in issue No. 1, propounded 
in this cause, and every part thereof, the last will and testament of B. F. 
Cooper, deceased ? Answer : Yes." 

From judgment on the verdict declaring the paper writing propounded 
to be the last mill and testament of B. F. Cooper, deceased, the caveators 
appealed. 

Bensley ci? Stevens and R. D. Johnson for propozinders. 
Sutton & Greene and J. A. Jones fo r  caveators. 

DEVIN, J. B. F. Cooper was thrice married. As fruit  of the first 
marriage six children were born. The second marriage ended in a 
divorce, without children. I n  1916, when he was 59 years of age, he 
married his third wife, Macy Cooper, who was then 15 years old. Of 
the last marriage three children were born, two of them now under the 
age of 21 years. 

I n  1927 he executed what purported to be his last will and testament, 
wherein he devised the bulk of his estate, consisting of real and personal 
property, to his wife Macy and her three children. I n  the will he 
explained his reasons for the apparent discrimination between his older 
and younger children. 

I n  August, 1941, B. F. Cooper died. The paper writing purporting 
to be his will was offered for probate by the corporate executor therein 
named, and the six children of his first marriage filed a caveat attacking 
the validity of the will on the ground of mental incapacity and undue 
influence. On the trial the verdict was against the caveators, and the 
will was established in solemn form. 
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The couilsel for cavcators, in the zealous effort to protect the interests 
of their clients, noted numerous exceptions to the rulin,;s of the court 
below in the admission of testimony and to the instructions to the jury, 
and have brought forward in their appeal thirty-nine assignments of 
error, but upon an  examination of these we are unable to find any of 
sufficient moment to warrant  a new trial. The case seems to have been 
fairly tried. Fifty-ninc witnesses were examined. From a considera- 
tion of the testimony thus adduced, and ~ m d w  a charge free from error. 
the triers of the facts concluded that  a t  the tinie of the csecution of the 
will in 1927 B. F. Cooper had sufficient nirntal capacity, as defiiiecl by 
the court, to  dispose of his property by \rill, and that  it; executioii mas 
not procured by undue influence. The evidence 11-as fully qufficient to 
support these findings. 

The burden of shou-ing error was up11 appellants. I n  order to mar- 
rant  a new trial it  must be made to appear that  the rulings of the trial 
court h a w  injuriously affected the appellants' cause in voine mitcrial  
respect, and that  the jury x7as probably misled thereby. L l s  was said in 
1Vilson 2.. Lu7)~bcr  ('o., 186 S. C., 56, 118 S. E. ,  797. "Verdicts and 
judgments are not to be set aside for harmless error or for mere crror 
and no more. To accomplish this result, it  must he made to appear not 
only that  the ruling complained of is erroneous, but also that  it is mate- 
rial and prejudicial, amomiting to a denial of some substantial right." 
Collirw I ! .  Lamb,  215 N. C., $19, 2 S. E. (2d),  863; R. li'. 21. Thrower, 
217 N. C., 77 (82),  6 S. E. (2d) ,  899; 8. 7 % .  It'm!j, 217 T. C., 167, 
7 S. E. (2d),  46s ; C n l d u > ~ l l  7%. 12. 11.. 818 N. C., 63 ( f l ) ,  10 S. E. (2d) .  
680. 

Without undertaking to discuss s e r i a t i m  appellants' numerous asqign- 
liients of error, an examinatio~l of each of these, in coimectioii with the 
entire record, leaves us with the in~pression that  the verdict and judg- 
ment should not be disturbed. 

N o  error. 

(Filed 7 April, 1043.) 

1 .  needs § 2a: Insane l'crsons 9 11- 

The law prwnmes eyery person sane in the nhsencc of clritlence to the 
contrary. I,iltewise, after a person is found to be mentally inconipc~trnt 
there is a gre\umption that the mental incapacity contin~ics. 

2. Same- 
Where a plaintiff sues to cancel his deed and alleges and offers evidence 

of mental incapacity to make the deed, it  is necessary n order to main- 
tain the action to allege and prove a restoration of his mental capacity. 
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3. Same- 
Mental capacity required for the ralid execution of a deed is the ab i l i t~  

to understand the nature of the act in which the party is engaged and its 
scope and effect, or its nature and consequence; not that he should be 
able to act wisely or discreetly, nor to drive a hard bargain, but that he 
should be in such possession of his faculties as to know at  least  hat he 
is doing. 

4. Deeds § 2c- 

A grantor in a deed, except in cases of fraud, mistake, or undue infln- 
ence, will n o t  bc permitted to contradict the terms of his written deed. 

6. Deeds § 2a: Estoppel § 1- 
If  the plaintiff is mentally competent to assert his rights and protect 

his interest a t  the present time, and there has been no change in his men- 
tal capacity since he executed the deed in question, he is estopped from 
challenging the validity thereof. 

API'EAL by defendant from Burncy, .J., at  September Term, 1942, of 
LER'OIR. 

Civil action to cancel certain deeds. 
1. The plaintiff and defendant were married in September, 1935, and 

thereafter lived together as husband and wife until some time in Septem- 
ber, 1939. 

2. Pr ior  to his aforesaid marriage, the plaintiff was the owner in  fee 
simple, subject to the life estate of his father, George W. Daris, of a 
23.25 acres tract of land, situate in Lenoir County, N. C. 

3. On 19 October, 1938, the plaintiff and his wife, the defendant, 
executed a deed conveying the aforesaid premises to Pau l  LaRoque. 
Pau l  LaRoque, by deed bearing the same date, conveyed the premises 
to Finnie Dar is  and Ruby Lee Howard Davis, his wife, as tenants by 
the entirety. Both deeds were duly recorded in the office of the Register 
of Deeds of Lenoir County, N. C., on 22 October, 1935. 

4. Plaintiff brings this action to set aside and cancel the aforesaid 
deeds. He alleges that the defendant obtained execution of said deeds 
by undue influence and that  he, the plaintiff, did not possess sufficient 
mental capacity to make and execute a deed on 19 October, 1938. 

5. The pertinent issues submitted to the jury, and the answers thereto, 
are as follows : 

"Did the defendant obtain the execution of the deed from Finnie Davis 
and Ruby Lee Davis to Pau l  LaRoque and from Pau l  LaRoque to Finnie 
Davis and Ruby Lee Davis, dated October 19, 1938, by undue influence, 
as alleged in the complaint ? Answer : No. 

"Did Finnie Davis possess sufficient mental capacity to make aud 
execute the deed from Finnie Davis and Ruby Lee Howard Davis to 
Paul  LaRoque, dated October 19, 1935 ? Answer : No." 
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Wliereupon judgi~lclit  was entered setting aside a d  declaring nul l  
and  oitl the dcctl\ refcrretl to  herein. Def'endant app~.als, :tssigniiig 
error. 

R. & I .  Il7hilnX,~r f o r  pl~t inf t f f .  
,I .  I. . loncs for  dcfcrldtrnt .  

I ,  T Tlie 7 crtlict of the j u r y  in  thiq ca-c e1imiii:ttes a consid- 
erat ion of f raud  or luidnc illfluelice. I'laintiil 's c:tke reqt- on tlir allega- 
tion mid eridcnce offrrcd in  support  tlicreof to tllc effect t ia t  a t  the t ime 
of t l ~ c  c s c c ~ ~ t i o n  of said tlccds, I~l:iintiff (lid not po-se\s slrfficient mental  
capacity to  malw a i d  execute the  wine  or to know and uiderstand t h e  
na ture  a110 (~stci i t  of hi, act>. I n  the casc of L(lttl11 1'.  I ' i 'rry,  169 N. C., 
416, SF S. E.. 179, thib C'oul-t >aid : "Tlie mlwtal cal)acity required f o r  
tlic. alitl e\ecutioli of a deed is tlir allility to uiltlcrstantl the  na ture  of 
tlie act i n  wliicll the p a r t y  is engaged and it. &cope a113 effect, or i ts  
na ture  nliil eon~cquenccs-not tha t  lie sliould he able tc act ~visely o r  
discreetly, nor  to  dr ive a good bargain,  hut tha t  lie 4iould hc i n  such 
I)osc~ssion of 11is facultie> as  to  enable him to Iriiow a t  1 ~ 1 s t  what  he  is  
doing and  to contract understandingly. . . . .l want  of a l rquate  niental 
callacity of itself vitiates the deed, while 1 n ( w  niental \~;eakness o r  in- 
firiiiity n ill not do bo, if sufficient i n t c l l i g e n ~ t  r~11iains to understand the  
nature,  scope, and effect of the act being perforiucd." 

T l ~ e  law presumes tha t  every person is sancl i n  the ahwnce of evidence 
to the contrary.  Likewise, a f te r  a person h a i  once bec.11 found to be 
mentally incompetent there is a presumption tha t  the mental  incapacity 
continues. 

Wlwn tllr g ran tor  i n  a (Iced brings a n  action to ~c't a J e  and cancel 
his deeJ and allegrs a d  offers eridence tentliiig to  prove tha t  a t  the tinie 
of the tmxwtion of the deed lie did not lia\*e iufficicnt n1rnt:il capacity t o  
make :t deed or to know and  understand the na ture  all 1 extent of his  
acts, i t  is nccesqary i n  order to  main ta in  the action i n  h i ,  own behalf t o  
allegc and prove a restoration of his mental capac i ty ;  otlierwise, he  is 
presunied to be incompetent to br ing the action. I t  n ill be noted t h a t  
i n  the caqe of I~trr~11 1 % .  Prrry ,  suprcc, the action n.a- brought by a next  
friend. 

A gran tor  i11 a drrtl ,  exccpt i11 cases of f raud ,  inistakr o r  undue influ- 
ence, v i l l  not be permitted to  contrad.ict the  terms of h ~ i  wri t ten deed. 
Gay lord  v. C:ccylord. I50 N .  C., 222, 63 S. E., 1028. 

I f  tlie plaintiff is mentally competent to assert his  rights and  protect 
his  intereqt a t  the  present tinie, and  there has becn n o  change i n  his men- 
tal  capacity since lie executed the  deed i n  question, he is estopped f r o m  
chal lei~ging the  ra l id i ty  thereof. Go~j7orrl 1%.  G n y l o r d ,  slrprcl. 

T h e  judgrnent of the  court below is 
Reversed. 
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STATE v. JAMES UTLEY. 

(Filed 14 April, 1943. ) 

1. Constitutional Lam 3 28- 
The constitutional right of the accused in a criminal prosecution, to be 

informed of the accusation against him and to confront his accusers and 
witnesses with other testimony, carries with it, not only the right to face 
one's "accusers nnd witnesses mith other testimony," but also the oppor- 
tunity fairly to present one's defense. 

2. Criminal Law § 4 4 -  
A motion for continuance, in a criminal prosecution, is  addressed to 

the sound discretion of the trial court, and its ruling thereon is not 
subject to review on appeal, except in a case of manifest abuse. 

3. Constitutional Law 3 28: Criminal Law 5 44- 
In  a prosecution for murder, where accused moved for a continuance 

on account of the absence of material witnesses, stating what the wit- 
nesses' testimony mould be, and the solicitor admitted that the witnesses 
would testify as  stated and the court denied the motion for continuance, 
specifically and in detail instructing the jury to consider that the wit- 
nesses had so testified and to give this evidence consideration just as  if 
the witnesses had been present in court and testified for defendant, there 
is no denial of defendant's constitutional right. 

4. Criminal Lam 3 48c- 
Where the court sustains an objection to a question asked a defense 

witness, in a criminal case, and the record fails to show what the witness 
would have answered, no error is  shon7n and the ruling must be sustained. 

5. Homicide 5 27b- 
In  a prosecution for murder, where the killing is not denied and where 

defendant pleaded self-defense and took the stand and testified that  he 
was attacked by deceased, the court's charge as  follows was not errone- 
ous-"to create manslaughter the defendant, and not the State, has the 
burden of showing there was no malice; and if he would be entirely 
absolved, he must go further and establish that the killing  as not unlaw- 
ful, that  is, that  i t  mas done in self-defense." 

6. Homicide § 1- 
Murder in the first degree is the unlawful killing of a human being 

with malice and mith premeditation and deliberation. Murder in the 
second degree is the unlawful killing of a human being with malice, but 
without premeditation and deliberation. Manslaughter is the unlawful 
killing of a human being without malice and without premeditation and 
deliberation. 

7. Homicide §§ 6a, 6b, 16- 
The intentional killing of a human being with a deadly weapon implies 

malice, and, if nothing else appears, constitutes murder in the second 
degree. And upon proof or admission of an intentional killing, the burden 
is  on the defendant to show to the satisfaction of the jury facts and 
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circumstances sufficient to reduce the homicide to manslaugliter or to 
excuse it. 

8. Criminal Law 53a: Tpial 29a- 

A charge is to be construed contextually and not by detaching clauses 
from their appropriate setting. 

9. Criminal Law 9 65- 
Where, in a prosecution for murder, the indictment, el-idence and ver- 

dict correctly described the person killed a s  "Cora Lee Utley," which is 
Ihr correct name. while the judgment in the case read.: "one Cnrrie Lee 
Utleg," this discr~p:~ncy comes within tlle rule of idem s o n a ~ s  and is not 
a fatal rariancc. 

,\PPI.:AL by defeiidaiit f r o m  l ' lpas,  ,I.. a1 October Term,  19-12) of 
N o ~ ~ c ; o m r ~ , i w .  

Criminal  prosecution upon two indictnients, c l i ~ r g i n g  defendant  i n  
No.  731 u-it11 murder  of Cora  Lee Utley and i n  S o .  732 n i t h  murder  of' 
J .  T. Collins, consolidated by consent f o r  purpose of t r i a l  and tried 
together. (See S. v. Gross, o n f c ,  31.) 

rpon the  t r i a l  helom the  S ta te  offered el idelire t e ~ ~ d i i ~ g  to sliow tliat 
011 morning of 2-1 J u l y ,  a t  t ime l~omic ide  ill question occurred, "a picking 
cren," compohed of Cora Lee Utley, age 24 year\ ,  wife of defendant, 
J. T. Collins, age 2 1  years, brother  of Corn Lee Vtlcy. T i l l a  Rletn Pugli ,  
age 18 y e a n ,  Elco Covington, who marr ied niece of Cora  Lee Utley, 
and perhaps others, under  C. ,I. Campbell a s  foreillail, were picking 
peaclieb a t  tlle Montgomery Orchard ;  t h a t  the defendant, armed with a 
butcher knife, the  blade of which u a s  12 to 14  inches long;, came into the  
orchanl  and  approached ('the crowd"; t h a t  J. T. Collinr a ~ k e d  defendant 
if lie ~ v a n t e d  a job, to  which defendant replied, " S o ,  IT believe not," 
T o , "  o r  ((No. there isn't enongli of them for  iue," as  7-ariously stated 
by witnesses. and tliat defendant  inimediatc~ly assaulted J. T .  Collins, 
and then Cora  Lee Utlcy, inflicting wounds from whicli t l iry died. 

Elco Coviiigtoii, as  witness f o r  the  State ,  devr ibcd  the orcurrelice i n  
this m a n n e r :  "I saw J a m e s  Utley come dowii oiw of the peach r o w  
toward where the  crowd T$ as picking. Cora Lee wa- pirking and J .  T. 
and the otlicr gir l  was picking another  i ~ ~ w  ahor-c thenl. J .  T. rnoved 
up  to the other side and asked J a m e s  Utlcy if he wantcd a job. Utlcy 
qaid, 'KO, I heliere not.' T h e n  J. T. movcd to another  tlce. Janlcs, the 
defendant, n alked from the  tree he was a t  and did like t h a t  and walked 
by J. 'I?. like he  was going to back up,  and when lie did he grabbed J. T. 
i n  the  back of his belt and stabbed J. 'L'. i n  the side with a butcher knife  
. . . i n  the r ight  sidc, and if J. T. was doing anyth ing  or  saying any-  
thing, I did not hear  it .  . . . J. T. v e n t  a c r o v  the orchard. I saw h im 
catch the  pick-up. H e  \ \ as  bleeding i n  the iidc. I (lid not bee h im a n y  
more. J a m e s  pulled around the  tree and v e n t  to  his wife, Cora Lee. 



Cora Lee r a n  to M r .  ( ' a n ~ ~ ) l ) r l l ,  and 11c r a n  af ter  hci.  She  tripped ant1 
fell, antl nlicn she (lid, T V W I  .Tal~~cli *t:~l) liol. through her  nnli nit11 a 
1)utchcr knifc. 1 1 1 1  1 ~ 1 1 1  12 or 15 f w t  : ~ t t e r  ("era L w .  . . . T n m t  saw 
her <t:111di11g 111) : ~ n d  . J ~ I I I ( \  11:1(l 11 :111ti(l off and <he w i d  11e had killed her 
a1id fell back 011 tlic, 1,encli tree. . . . I heard him (d~fe110:lnt)  :I& 111.. 
. \ lcs  C : ~ ~ l ~ p l ) c l l  if chc Tvac tlcatl and lie toltl hinl Ycc. TTc cai(l if <lie 
\\.ain't I I O  \ \ a ?  going to fini.11 1101'. J f r .  L \ lcs  (v~iiglit hiin on the ~ l i o ~ i l ( l e i ~  
:ind toltl him not to tlo that .  11c hat1 tlonc cnongll. ( 'ora  Lee did not 
ctrikr a t  t l ~ r  ~ w i ~ o n c ~ r  a t  t l~t .  t ime h c  .t:~l~betl her,  :rntl had no nczcpon ill 
her hantl. antl I did not iccl a n y  ncspol l  in  ,J. T. Collin<' h:~ntl.     or:^ Lee 
clietl 1111tIt'r the p(l:1~11 t ~ w  111 a l )o~i t  t \ t c I v ~  ~ n i n i i t c ~  i ~ f t ~ r  i h r  \\.a, .twl)hed. 
. . . ,Jalnci: n ~ a d c  no effort to ~ ~ ~ i t l c r  a n y  ncyictanccl iiftcl he st:11111ctl her. 
. . . T \\:I, about l b  f c ~ t  a w n -  \\lien .James cai~gl l t  . I .  7'. and a l m ~ t  1 2  
f w t  ulicn lie caught  Cora Lee. . . . r tlid not see .T. T. pi111 a knifc fro111 
h i<  pocket and did not see .Jarnc. g ~ t  cwt on the  tliiimb." 

Wil la  Mcta 1'1i~l1, alqo witneks fo r  State, give.; this version : "I was i n  
the o r c l ~ a r d  ant1 cii\v .Jalnc* n l ~ c ~ i  ]I(> n:~lketl in  thc, firltl. I l c  stood in 
the r o v  opposite the tree ~ v h c r e  11 c 11 ore picking, :rl~tl ?J. 7'. :~&cd him if 
1 1 ~  11 c~nte t l  :I job, and .J:rn~o; <aid S o .  T h e n  J. T. tnrned hie back 
.Janic- gral~hctl hi111 :ind stal~ljcd 11ii11 one time. I I e  pnllccl t l ~ c  knifc out 
of Collins antl r a n  o w r  to  n l ~ c r c  his n i f c  n as  ; t h m  he  eliacrd her  around 
the tree an11 yhc fcll, 01, lie knocked her d o n n ,  and then he qtal11)ctl 1lcr 
fir c or <is tilncy v l ~ i l c  4ic  n a i  on t l ~ c  gronntl .  Slit, did not s;iy ;Iny- 
tliing. . . . J n ~ n c .  did ~ i o t  \:I\. :~n\.tliinfi a f t w  lie stabbctl 111s ~ ~ i f c ;  he  
left antl n c n t  tlonn lwhintl the l ~ i ( # k - ~ i p .  I h  came hack af ter  d i e  fell 
:ind \vwnted to knov nlictllcr kllc W:I< clcncl or not. I I c  a<kctl 1\11., Camp-  
lwll . . . said it' .lir \\ a.n't lie \\ a. qoing lo finish her .  ('or:i Lec was 
not qiiito dead . . . .he died a few n ~ i n n t c s  later,  .I. 'I'. Collins lef t  
aftel. 11c vaq .tal~lwtl. . . . Collins (lid not a t tempt to do anything to 
vTatnc., and I tlid not see ('ollinq h a w  i111JT \I capon. W h e n  ,Tr~rncq itabbed 
his v i f v  . . . d ~ e  hat1 no neallon ant1 I heard him Lay nothing prior to 
tirnr hc itahbctl h r r .  . . . I \In< ~ ta i i t l ing  bctwccn *T. T. ant1 Cora Lrc 
and inn. ,Jamci when lie S ~ Y I I C ~  ~t .J. 7'. .T. T. had nothing ill hi \  11antl; 
T could l iarc  seen it  if ILC  hat1 had o~ie." 

('. ,\. C a ~ r ~ p l ~ c l l ,  also n i t n e w  f o r  State, g a l 0  thi.: narrat ive of th(1 
occ11rre11ce: ('1 ,a\\ +Jam+ walking i n  the field . . . J:~rncs saitl 'Yo11 
a r r  picking ~mcahcs? '  I .aid ''Tree.' I Ie  said, 'Tli(~y irre r ight  prcxtty.' 
I <:lit1 'Yes.' I I c  saitl ' W l ~ a t  kind a1.e they? '  T .aid, 'Elbcrtas.' I was 
very c l o v  to him a t  the time. Solneon(> asked h i m  if he did not want  a 
,job. H e  said, 'No, tlicrc isn't enough of them f o r  me.' Cora Lee came 
running aroiintl me  and Jarr~clq r a n  against rnc ruiining. I said, 'Here, 
don't do that ,  don't do that.' She  r a n  i n  f ron t  of me  and ~ t n m b l c d  and 
fcll face forcmoct. Shc  ~*olletl o v 1 ~  r ight  quick antl he ran  and dropped 
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down on her with his knee on her and stabbed her one tilne through the 
right arm, and then . . . I saw him stab her five times. J .  T. r an  
around there and grabbed u p  a peach basket with about a gallon of 
peaches and hit James v i t h  it, and Jarnes jumped u p  and said, 'I will 
finish you.' They ran  out 18 feet away and J. T.  grabbed a peach limb 
off a dead peach tree and struck a t  James. A\t this time my son-in-law 
came by on a pick-up and J. T. caught the ba1.k end and x e n t  off. James 
ran the pick-up donn  the field 35 or 40 yards and then he turned around 
and came walking back to where I v a s  staidiag.  'Cap, I am sorry I 
done it, but I had to do it,' he said, 'those damn Collins' have been 
running over me for the last ten years.' I said, 'James, you have done 
the x-roiig thing.' H e  said, 'Do you know nhere I can get thc lam?' 
I said, 'They will be here in a few minutes.' H e  said, 'I will walk on 
down and wait for them.' I Ie  said, 'If she ain't dead, I nil1 fini,h her.' 
I said, 'James, you have doric plenty.' . . . I didn't see what occurred 
between J. T. and James before he got to his wife. I had my back to 
thrln, and I did not hear anything at all except v h a t  James said to me. 
. . . Janies was arrested about 500 jards  from where ilie killing took 
place. So f a r  as I know, he made no effort to get away." 

Sheriff Bruton, who arrested defendant, described the wounds on the 
body of Cora Lee 17tley as "one a t  the shoulder, three cuts in the right 
arm. one right abore the hip, t ~ r o  stab? in tlie back a liltle to the right 
of the bnckboue that  ncre  to the hollow . . . sere11 . . . altogether," 
and those oil the hod7 of J .  T. Collins, aq "one cut acrocq the stomach 
about 6 inches long that  went to tlie liollow''; and "a stab wound on the 
riglit side of the etoinacll; i t  ncnt  to the heart. They appeared to h a w  
been made with a knife." 

On the other hand, defeildant, after. t e s t i f~ ing  that hc married Cora 
Lee Collins in 1934, that  he had been assaulted and threatened by J. T. 
Collins on several occasions; and that  on the night before the homicide 
he upbraided his n i f e  for her conduct nitkt a man, nhom he ?an7 that  
night but did not knolr, related this s to r r  of happenings on the night 
before and a t  the time of the homicide: "I .;hared and nen t  back to my 
nife's father's house. They nere  all sitting on the p0rc.h. Wlicn I wit 
down on the porch, J. T. got up  and went through tlle house and asked 
what was that  I put in the water bucket. I told him 1: hadn't becn in 
the house. J. T. had a double-barrel gun a d  I told hinl I had not becn 
in the house. I was pleading for my life, and his qistc~r told him that  
I had not been in thc house and I n s  pleading for my life. His  sister 
took i t  away from him and later on that  night they went to bed. I 
stayed on tlle porch until about 3 o'clock. J. T.  took the gun in the 
room with him and slept with it across his bed. I Tva; frightened and 
did not sleep. The next morning my  wife asked me to come to the 
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peach f a rm where she was so tha t  we might talk this thing over, and 
the next morning I went to the peach orchard where they mere. I admit 
being afraid of J. T. I went there mith the intention of apologizing to 
J. T. and to get my wife so that  we could live together. I didn't go 
there mith the intention to kill or hur t  anybody. I had nerer had that  
in mind. . . . When I got to the farm J. T. asked me if I wanted a job. 
I told him there was not enough to pick. I said:  'J. T., I come to 
apologize to you about drawing a gun on me.' H e  said, 'Tonight you 
won't only get i t  drawn on you, you will get shot.' I was afraid of him, 
to tell you the truth about it. I grabbed him with this hand (indicat- 
ing).  H e  ran his right hand in his pocket and made a swipe a t  my neck 
with a knife. I grabbed his hand and he split my  finger. . . . When he 
cut me on the finger, I cut him. When I looked around, my wife was 
coming a t  me with a peach bag drawing back like that  (indicating). I 
do not know whether she meant to hit me or not. .It that  time I guess 
I was a little madder than I should have been. I don't know how many 
times I cut her-and then I ~ w n t  on down the road and sat down. I 
went . . . and got a cloth and wrapped my  thumb up." Then on cross- 
examination, defendant continued : '(I have been cooking . . . in Greens- 
boro . . . I came back with the intention to take my wife. Me and my 
wife had a big argument the night before and I slept across the bed. 
She left the house about S o'clock and I left . . . about 10  o'clock. She 
didn't strike me with anything, but when I turned around, she was in 
arm's reach mith a peach bag d r a w d  back. . . . I got the knife on the 
porch a t  Robert Collins' (father of Cora Lee, a t  whose home he had 
spent the night) ,  . . . I was not drinking. I am right-handed and the 
only wound J. T .  inflicted on me was a n ip  on my  left thumb. When I 
grabbed J. T. in the breast he ran his hand in his right-hand pocket and 
had a switch-blade knife and made a sweep a t  me. I took this hand and 
blocked the knife. J. T. weighed about 160 pounds . . . I weigh 190 
pounds. I am about 6 feet 2 inches tall and J. T. mas about 5 feet 10 
inches." 

Sheriff Bruton, recalled as witness for defendant, stated: "At the 
time I took the defendant in custody he had a cut on his hand. I brought 
him to Troy and got Dr.  Harr is  to fix it up," and defendant testified that  
"Dr. Harr is  put four stitches in it." 

When the case mas called for trial i t  appeared that  defendant had 
issued subpenas to Hoke County for two men, and to Scotland County 
for another, by whom he proposed to show his good character, and a 
subpaena to Scotland County for Ben Leach, "who would be offered for 
the purpose of showing threats made for this defendant's life by J. T. 
Collins, one of the deceased, and also to corroborate the defendant's 
testimony that  defendant on one occasion came to Ben Leach's home 
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stating tha t  he wanted to spend some time and get away from J. T. 
Collins, who was threatening to kill him." TThercupon, the bolicitor 
stated that  he would atlmit the n'itnebws, if prc-ent. wcluld tcstify that  
tlle drfendaat7s cl~aractcr  n a s  good, a d  that  I3en Lcach, if present. 
would testify ill corro1)oration \\ it11 the defmdant's statxncnt, ((nithout 
admitting tlie truth of any statement made by any other witness." 
Thereupon, it appearing that slil)pcellas n w e  issued for the witnesses 
referred to a \wek before the dntv of trial, and that the defendant had 
Iwen in  custotly since 24 July,  the cv.~urt declined to grant  a continuance. 
Esception No. 1 by defeiltlant. , h l  beforc the close of defendant7b 
pax,  tlie court specifically wlltl in detail instructed the jli y in accordance 
with the agreement of the solicitor-that the jury should consitler that  
the vitnesses had so te.tified, ant1 that  the jury should con4tler same as 
eridcnce for defendant just as if tlie witllesses had b l ~ n  present and 
tehtifird in ~ l u t .  This constitutrs defendant's E:sception No. 4. 

Verdict : "That the drfend:int is guilty of murder in the first degree 
in both counts." 

Jutlgmcnt : I n  case in whic l~  ticfendant was "indicted, tried and con- 
victed . . . of the ~nurt lcr  in the first tlcgrce of o m  ('arrie Lee Utley" : 
Death by aiphgxiation. 

I11 vase ill whicll tlcfendent \ \as  '(indicted. tried and cmvicted . . . of 
the ~n~irc ler  in the first tlcgrw of one J. T. ( 'o l l in~"  : Death by asphysia- 
tion. 

I l c f ~ n t l a i ~ t  appc:ils tlic>rt>from t o  S ~ i p r e n ~ e  Court, c ~ l d   signs crror. 

I ~ I ~ I I ~ ' ,  111)011 ~vliicli d e f ~ n d a n t  r e l i ~ s  011 this nplleal, t':~ils to show (*anso 
for t l i s t ~ ~ r l ~ i ~ i p  t l ~ c  j~~dg lnen t s  ill  tlw trial I)c~lon.. 

T1lv fiwt n s s ig~n l~c~ l t  ~ 'c ln t i~ ig  to t l ~ c  rcfuqal of t11c c@o~irt to gl.iilit 1110- 

tioil for  coiltin~~nlicc 011 nccwunt of ;tl)wncc. of 111atcria1 \vit~lcsscs, :rntl 

the j\wY iho111d ran-idcr as cvidcni~c nha t  tlic abicnt witlicsv. 1iou1d 
te.tify, if preqcnt at t11c trial, nlap I)c col~,iclcrrtl togc~hcr.  ncfcntlant 
c o ~ ~ t c ~ ~ d s  that  although generally the mattrr  of a continuance is adilrcised 
to tllp sound discretion of tli(, c ~ l i r t ,  tlle r r f~ i i a l  of col~tinnnnce in this 
caic ctrnicd to him liis con~titutiollal riplit in a cr in~inal  l~ ros~cu t ion  to 
be informed of the accusation against liim and to confront his accusers 
aiid \vitliesees n i t h  other testimony. S o r t h  Carolina C~nst i tu t ion ,  Arti- 
I 1. t i  11. I l e  relies upon 8. 1 % .  1T.h i f f i i l l d ,  20G S. C., 606, 175 
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S. E., 93, 293 U. S., 556, 55 S. C., 658, 79 L. Ed., 658, where denial of 
petition for writ of certiorari is recorded, of which notation appears in 
207 S. C., 575. I n  that  cabe i t  is stated that  "the rule undoubtedly is, 
that the right of confrontation carries with it not only the right to face 
one's 'accusers and witnesses with other testinlony' (see. 11, Bill of 
Rights), but also the opportunity fairly to present one's defense"; . . . 
that  "a right observed according to form, but a t  variance with substance, is 
a right denied," citing cases, among others, Pozcell 7%. A l a b a m a ,  287 U .  S., 
45 ; and "that a reasonable time for the preparation of a defendant's case 
should be allowed counsel appointed by the court to defend him com- 
mends itself, not only as a rule of reason, but also as a rule of law, and 
is so established by the decisions." But, continuing, the Court there 
said : "On the other hand, it is equally well established in this jurisdic- 
tion that  a motion for a continuance is addressed to the sound discretion 
of the trial court, and its ruling thereon is not subject to review on 
appeal, except in a case of manifest abuse," citing S. v. Lea,  203 N.  C., 
13, 164 S. E. ,  786; S. v. Banks, 204 N. C., 232, 167 S. E., 851, and other 
cases. 

Applying thew princi1)les to the case in hand, we cannot say, as a 
matter of law, that, in denying the motion for continuance, the court 
took from defendant his constitutional right of confrontation. To the 
contrary, i t  appears that  the court, through the agreement of the solicitor, 
went far  in giving defendant the benefit of n h a t  the absent witnesses 
woi~ltl have teitified if present. I n  absence of a clear showing of error, 
the exception muqt he orcrruled. See S. 7'. TTThiffield, n ~ r p r n ,  and cases 
cited. 

Esccption is taken to the ruling of tlie wmrt in siistaining objection 
hy State to this question aqked the nitncs, Ro-: "Did you ever hear 
,J. T. C'ollini threatrn the life of the defendant ? "  I f  this qucstion were 
proper, the record fads to dlow n h a t  the nitnesq would have answered. 
IIencc, the ruling of the court n111.t be ~i~qtailietl.  a5 no error i~ 'ho~i-11. 
8. 1 % .  T l ~ o m n n ,  220 X. C'., 01, 16 S: E. (9 t l \ ,  299. ant1 nlirnerous other 

The court, ill tlcfining nlurder in the first tlcgi~ce, murder in the qccond 
tlcgrw. nntl iiian~lauglitcr, instructed the jury that "it is tlie law of this 
Stat?. . . . that  ~vlicre one ndmits or it is proven that  he has killed 
anotl~cr wit11 n tlcntllg ~ w a p o n ,  then that raise.; a presumption of murder 
in the wcond degree, that is, it  raises a presumption that  one has killed 
~ul lanful ly  and that  it wac; done with malice, and from there on, to 
create mnrtler in the first tlrgree, the Statc muct estnbliqh premeditation 
and delibcration. To create manslaughter, the defendant, not the State, 
has the Imrden of showing that  there ~ v a s  no malice, in which event i t  is 
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reduced to manslaughter; and if he would be entirely absolved, he must 
go further and establish tha t  the killing was not unlawful, that  is, that  i t  
was done in self-defense." 

Defendant challenges the correctness of the last senttace of this in- 
struction, tha t  is, the sentence beginning with the words "To create 
manslaughter," contending that  under the law defendant has no such 
burden, and citing as authority the case of 8. 1 1 .  Howell ,  218 N .  C., 280, 
10 S. E. (2d) ,  815. The Howell case,  supra, is distinguishable from 
case in hand in factual situation. There the defendant, upon being 
arraigned, entered a plea of not guilty, and did not testify in his own 
behalf or offer any other witness. The  law as discussed there must be 
read in the light of the facts i n  tha t  case. "The law discussed in any 
opinion is set within the framework of the facts of that  particular case." 
Barnhil l ,  J., in Light Co. v. dIoss, 220 N .  C., 200, 17  S. E. (2d),  10. 
I n  the present case, while he pleaded not guilty, defendant testified in his 
own behalf and stated that  when J. T. Collins "cut me on the finger, I 
cut him," and that  "when I looked around my wife was coming a t  me 
with a peach bag, drawing back like that. . . . ,It that  time I guess I 
mas a little madder than I should have been. I don't know how many 
times 1 cut her." Moreover, i t  is not contended that  J. T. Collins and 
the wife of defendant did not die as result of the mounds intentionally 
inflicted by defendant with a butcher knife;  nor is there any contention 
that  the deaths were accidental. On the contrary, defendant pleads 
self-defense. 

blurder in the first degree is the unlawful killing of a human being 
with malice and with premeditation and deliberation. Murder in the 
second degree is the unlawful killing of a human being with malice, but 
without pemeditat ion and deliberation. Nanslaughter is the unlawful 
killing of a human being without malice and without prl2meditation and 
deliberation. These definitions of murder in the first degree, murder in 
the sec.ond degree and manslaughter are too firmly imbedded in  the law 
to require citation of authority. bloreover, the law is well established 
in this State that  the intentional killing of a human being with a deadly 
weapon implies malice, ant], if nothing else appears, constitutes murder 
i n  the second degree. lZnd when this implication is raised by an  admis- 
sion or proof of the fact of an intentional killing, the h r d e n  is on the 
defendant to show to the satisfaction of the jury facts a r d  circumstances 
sufficitmt to reduce the homicide to manslaughter or to excuse it. 8. v. 
C n p p s ,  134 N. C., 622, 46 S. E., 730; 5'. 71. Quick, 150 N. C., 520, 64 
S. E., 168; 8. 7.. B ~ n s o ~ l ,  153 N. C., 795, 111 S. E., 869; 8. v. ~re ,g&?y ,  
203 N .  C., 528. 166 S. E., 357; S. 2 % .  R c a f o n ,  206 N .  C. 652, 175 S. E., 
296; iC. I ) .  7'crrell ,  212 N .  C., 145, 193 S. I<., 161; 8. 1 , .  Robinson, 188 
N .  C., 784, 125 S. E., 617; IS. I?.  Jloslcy, 213 N .  C., 304, 195 S. E., 830; 
8. v. Debnam, 222 N.  C., 266, 22 S. E. (Zd), 562. 
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I n  the Keaton case, supra, the rule is stated in this manner: "If a 
defendant who has intentionally killed another with a deadly weapon 
would rebut the presumption arising from such showing or admission, he 
must establish to the satisfaction of the jury the legal provocation which 
will take from the crime the element of malice and thus reduce i t  to 
manslaughter, or which will excuse it altogether on the ground of self- 
defense, unavoidable accident or misadventure." 

Therefore, when in the light of these principles, applied to the facts 
in the present case, that  portion of the charge to which the exception 
relates, is read in connection with that which immediately precedes, 
there is no error. "An exception of this sort must be considered in 
connection with the entire charge and is not to be determined by detach- 
ing clauses from their appropriate setting," Adams, J., in S.  v. Ellis, 
203 N.  C., 836, 167 S. E., 67. '(The charge is to be construed con- 
textually," Stacy,  C. J., in S. v. Grass, anfe,  31, citing S. v. Lee, 192 
N. C., 225, 134 S. E., 458. 

Applying this principle to the present case i t  is true that, in that 
portion of the charge immediately preceding that  to  which the excep- 
tion is directed, the word "intentionally" does not appear before the 
word ('killed" in the clause "that where one admits or it is proven that 
he has killed another with a deadly weapon," upon which the presump- 
tion of murder in the second degree arises. But, as the correctness of 
the portion to which exception is taken is predicated upon that which 
precedes, that which precedes must be a correct charge. Nevertheless, as 
it is not here contended that the deaths of the deceased persons were 
accidental, and as defendant admits the cutting and resultant deaths, 
and pleads self-defense, that  the cutting mas intentional is apparent, 
and, hence, there is no error, 8. r .  Dcbnam, supm, for which a new trial 
can be ordered. 

There are other exceptions to excerpts from the charge, which stand- 
ing alone may be subject to challenge, but, as in the foregoing, when 
severally read in connection with the portion of the charge immediately 
preceding, or immediately following, each, as the case may be, that is, 
construed contextually, they are free from error. To treat them serintim 
would be mere repetition. 

I t  is proper to point out, however, that, while no objection is taken, 
and no exception is directed thereto, a discrepancy appears upon the face 
of the record. I n  case Number 731 defendant is charged with the mur- 
der of one Cora Lee Utley, and the judgment in that  case reads, "James 
Utley, you have been indicted, tried and convicted by a jury of your 
county of the murder in  the first degree of one Carrie Lee Utley, etc." 
Nevertheless, the evidence in the record shows that the real name of the 
murdered woman, wife of defendant, is Cora Lee Utley as named in the 
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iiidictlricnt. Fnrthermorc,  the record shous  t h a t  the court,  i n  its ellarge 
t o  the  jury, referr ing to tlic indictment an11 to tlic c~ i t l ence ,  gives her  
liame a s  Cora  Lee T7tlcy. Allid the w r d i c ~ t  of the j u r -  i- "that the  
clcfcndant is gui l ty  of i i ~ i ~ r ( f ~ r  ill the fir*t degree i n  110th ~ u ~ ~ ~ i t ~ " - - o l i e  of 
the  counts being tlie cliarge of thc 111urtlcr of one Cora  Lce Utlcg. Mani-  
festly, there i i  no uliccrtaility i n  t l ~ c  identity of the pcr,on. 'I'hcrcfore, 
t h r  11a11ie n i  nqcd h i  the .judgrnclit coli~eq withill the  rule  of Z ~ C I I L  . S O I I ( X T ? S  

and is not R fa ta l  rari:riicc. F o r  c : r ~ ~  ill nliicli, upoil identity bciilg 
r~st:~hliihrd, tlie principle 1i:ls 1)cmi applied in this State ,  .ec 19. 1 , .  17p ton .  
1 2  S. C., 513, L'A\ii~ie" arid " h n y " ;  S. I , .  l ' t r f t cr \on ,  2 1  S. C'.. 316, 
' ( ~ ) ( ~ : I ~ ( w I : I "  :rnd ' t I ) i :~d(w:i '*;  ,+'. I . I { O I I , (  r ,  44 I-. ('.. 410, " \ ~ ~ [ I ~ : I I I I  
Allc~lraels" and "JTillinl~i IT. i\Iirlial"; S. 1 % .  .7olrnco1,. 67 S. C.. 55, 
(.q I I W I I ,  - 7  ( ' S I I ~ ~ ~ I U : ~ ' '  :ii~d ( 'Su4c" ;  h'. I * .  1 , ~ 1 1 ( ,  SO 1. ('., 407. " , I .  I<.  

1Zunkins" an(1 ",J. J3. IZa~~kin , ' '  and "Ilullii cC: TTelker" ant1 "II(~lII(~r  & 
Duts";  S. 1 % .  ( ' o r i ~ r t ~ i o r i ,  !)-I 5. C., 9l::, ('TIa~vood" :inti " f I a p o o d 7 ' :  
S. 1 % .  I T a r c ,  !).i x. C.. GS2, "TT'illi~ Fa in"  and "JTillic. Fanes":  Y. I.. 
( 'o l l ins ,  I1  5 K. ('., 716, 20 S. E., 452. " X a j o r  T : ~ c i "  and "Major Vaie"; 
S. 7'. l / e s / ~ r ,  12". C., 1047, 20 S. EL, 3W. 'LT1ion~as R. Robertson" and 
"Tlionias Itobcrtson": S'. 1 % .  Ilmh r f o r d ,  162 N. C., 6G7. 7S S. E., 30S, 
"Lila Hatcher1 '  :rntl "Li7a TIatclier"; iC. I.. C ' h n m h c r s ,  180 S. C., 70.5, 
104 S. E., G i O ,  nii+.pcllinp of Tollrcrt ; ,c. v. l l o t z ~ 1 ~ 1 1 ,  202 S. C., 7S2. 164 
S. E., 362, "R. 13. A\lidrens" :r~itl "R. 13. z \ ~ l t l r e ~ v " ;  S. 1 % .  TlThif7r~y, 20s 
S. C., 6G1, 183  S. E., X l S ,  ('Calinoii ITilli Company" a ~ i d  "C'a~i i~on 
Nills": S. 1%. D i t l q l c ,  209 S. ('.. 293, Is3 S. E., 376, "Gcrnie FTilliams" 
and  "Gerlnic TTTilliar~is"; G .  1.. R c ! j ~ o l t l ~ ,  "3 S. C., 37, 192 S. E.. 871, 
" O : ~ l i ~ i  ('len~cnt" and "Olic- ('lcmeiit"; S. 1 ' .  l 7 i n c c n f ,  222 S. C.,  543, 
23 S. E:. (%I), S32, "Vilwcnt" and "Viilson." 

T h e  setting under  n hie11 the Iion~icidc. u c r e  cornmittetl, as  revealed by 
the cvidrncc~, lends little, if :111y, s u p p r t  to dcfcndant's plea of self- 
t lcfenv~. Yet  t l ~ c  c o ~ i r t  fa i r ly  pi~c.c~it(~tl tlic qncstioii, and gave to defend- 
21nt ful l  l~cliefit of the ~ ~ r i n c i p l e .  T h e  j i ~ r y ,  hon-cvr .  n ere not satisfird, 
:tlitl rc,jcctcd tlic plca. N o r o o ~ c r .  t l ~ c r e  i- itrcmg evidence to  support  thc 
verdict. of mnrdcr  i n  the  f i ~ t  d c p w .  X o  rercrs i l~lc  crror  apppa1.s on 
t l i i ~  r ~ ~ o r d .  IICIICP. in t 1 1 ~  , j i ~ d g l r ~ ~ n t ' :  helo~v T ~ C  find 

S o  error. 
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GENERAL A M E R I C A N  L I F E  I N S U R A N C E  ('OJIPAKT v. T E T T I E  
SThl ) I I3J I  x r  AT.. 

(Filed 1 4  April, 1943.) 

1. Bills and Notes § 10d: Banks and Bzznking § 8a- 
Thc payee of an nnnccc1)tctl. nncertificd chccli 11:ls no right of nctioli 

: I ~ : I ~ I I * ~  the h n l i  I I ~ I O ~ I  1111ich t 1 1 ~  clrccli i \  (I~:ITVII, for lie i\ in no pos i t io~~ 
to allege n brc:1c11 of Icg:~l duty and no nction at  law can be maintained 
( w e p t  tllcrc i c  shown to have 11cc11 a failurcl i l l  the l~crformnnce of some 
legal duty. C. S., 31'71. 

2. Bills and Notes 5 10a: Banks ancl Banking # 8a- 

C i r i l  action i n  tort to  rccm-el tla~iiagoi fo r  alleged ~ r r o n g f u l  refusal 
to honor check, ancl i n  contract to  l w o r c r  tlic amonllt of the check. 

The complaint,  i n  s u h t a n c c ,  :~llcgc, : 
1. That on 3 S e p t c n ~ h c ~ ~ ,  1933, thc  plaint iR i s ~ u e d  to D ~ I  id 1'. Cauley 

a certificate of insllrancc under  R group  pol iq-  taken out 1)y the  Federal 
Postal  Jhnployces A\wocintioli i n  the face r a l u e  of $3,000, and payable to 
R u t h  Snt ton  Caulry,  wife of the  insured, ac b r ~ i c f i c i a r ~ .  

2. T h a t  i n  Al~glls t ,  1939, the  insured mailed to  t l ~ c  Federal  Employees 
Poqtal A l ~ s o c i a t i o ~ ~ ,  collecting agent fo r  thc  plaintifl ,  a check f o r  $21.38, 
d rawn on thc Fir.t-Citizen. Bank  and  Truct  C o i ~ i p a n y  (Kinston, E. C.), 
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in payment of the semiannual premium due on his certificate of insur- 
ance 1 August, 1939. 

3. That  on 1 September, 1939, the insured deposited with the defend- 
ant, First-Citizens Bank 6: Trust  Company, the sum of $21.38 "for the 
specific and sole purpose of covering the $21.38 premium check . . . and 
David P. Cauley instructed tlie agents and employees cf the defendant 
bank that  said funds mere to be held solely for such purpose, thereby 
creating a special deposit." 

4. That  theretofore, on 1 3  July,  1939, the said David P. Cauley had 
drawn a check on the Branch Bank & Trust  Company (Kinston, N. C.) 
for $5.25, payable to the order of H. Stadiem; that  this check was 
written in  pencil, signed "D. P. Cauley," and was delivered to the man- 
ager of the business known as "H. Stadiem" and agent cf the defendant, 
Mrs. Yettie Stadiem, with the understanding and agreement ('that said 
check mould not be presented to the bank upon which ~t was drawn or 
any other bank for payment." 

5. That  on 4 September, 1039, the manager of the business conducted 
by Mr. Yettie Stadiem altered, changed and forged the $5.25 check 
above mentioned by changing the name of the drawee bank from "Branch 
Banking Pz: Trust  Company" to First-Citizens Bank and Trust  Company, 
and presented said check, so altered and forged, to the teller of the 
defendant bank, who wrongfully and unlawfully cashed said check and 
debited it against the special deposit of $21.38 standing in the name of 
David P. Cauley. 

6. That  the preniium check for $21.35 was duly deposited by plain- 
tiff's agent in thc Colorado National Bank of Denver, Colorado, for  
collection, and in d11c course reached the First-Citizens Bank & Trust  
Company, Kinston, N. C., on or about 1 2  September, 1939; that  said 
defendant bank wrongfully and negligently failed to pay said check, 
niarkrd i t  "insufficient funds," and transmitted i t  back to plaintiff's 
agent. 

7. 'That the insured, David P. Cauley, died on 15 !September, 1939, 
anti the beneficiary in said certificate demanded of plaintiff that  i t  pay 
the face value thereof. 

8. That  relying upon tlie represcntatione of the defendant bank that  
said premium check was worthless, the plaintiff declined to pay the 
insurance; that  suit Tvas brought on said certificate ancl after two trials 
in the Superior Court of Lenoir County and two appeal? to the Supreme 
Courl of North Carolina (see Coule?y I*. Ins. Co., 219 N. C., 398, 14  
S. E. [2d], 39 ;  220 K. C., 304, 16 S. E. [2dl ,  221), the beneficiary 
rerorered the amount of the policy. 

9. That  plaintiff is entitled to  recover as damages it: costs in defend- 
ing said action, amounting to $2.596.48, and "the defendant Bank is also 
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indebted to the plaintiff in the sum of $21.38, the face amount of said 
check, the payment of which way wrongfully and unlawfully refused by 
the said Bank." 

Wherefore, plaintiff prays recovery of damages and the amount of 
the check. 

A demurrer was interposed by the defendants, and each of them, on 
the grounds that the complaint does not state facts sufficient to constitute 
a cause of action; that the damages alleged are too remote, and that no 
proximate cause exists between the negligence alleged and the loss 
sustained. 

From judgment sustaining the demurrer and dismissing the action, 
the plaintiff appeals, assigning error. 

Smith, Wharton $ Jordan for plaintiff, appellant. 
F. E. Wallace for defendant Bank, appellee. 
John G. Dawson for defendants Stadiem, appellees. 

STACY, C. J. The question for decision is whether the complaint 
states facts sufficient to constitute a cause of action, either in contract or 
in tort. C. S., 511, subsec. 6. The office of a demurrer is to test the 
sufficiency of a pleading, admitting for the purpose the truth of factual 
averments well stated and such relevant inferences as may be deduced 
therefrom, but it does not admit any legal inferences or conclusions of 
law asserted by,the pleader. Leonard v. Maxwell, Comr., 216 N .  C., 89, 
3 S. E. (2d), 316; Harris I ) .  R. R., 220 ?\'. C., 698, 18 S. E. (2d), 204 
Hence, we must look to the allegations of the complaint to ascertain the 
questions presented. 

I. THE ACTION IN COXTRACT. 

The plaintiff seeks to recover in contract on the allegation that "the 
defendant Bank is indebted to the plaintiff in the sum of $21.38, the 
face amount of said check." This is a mere conclusion of the pleader, 
and it is not supported by the facts alleged. I n  the absence of an 
acceptance or agreement to pay Cauley's check, the Bank assumed no 
liability to the plaintiff or its agent, the payee named therein. Perry 
v. Bank, 131 N.  C., 117, 42 S. E., 551; Bank v. Bank, 118 N.  C., 783, 
24 S. E., 524, 32 L. R. A, 712, 54 Am. St. Rep., 753. "The transaction 
of giving the check does not . . . substitute the checkholder for the 
drawer. The latter may maintain an action for the breach of the con- 
tract to honor his check, and if the holder has a similar right, the result 
is, that two persons may maintain separate actions upon the same instru- 
ment at  the same time to recover against the same defendant as a prin- 
cipal debtor. . . . The bank's agreement with the depositor inrolves or 
implies no agreement with the holder of the check. . . . Being liable to 
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the drawer to account with hini for faillire to honor his check, the bank 
cannot, on either legal or  equitable considerations, be held a t  the same 
time liable to the holder of the checkv-Spear, J., in  Cincinnati,  E'tc., 
R. Co. v. Bank,  54 Ohio St., 60, 31 L. R. ,I., 653, 56 Am. St. Rep., 700, 
quoted with approval in Pe r ry  v. Bank, supm. 

I n  First S a f i o ~ l  Bonk v. W h i f n ~ n n ,  94 U .  S., 343, cited by Tlralker, 
,I., in Trust  Co. v. R m k ,  166 N. C., 112, 81  S. E., 1074, as authoritative, 
it  is said : "We think i t  clear, both upon principle and authority, tha t  
the payee of a check, unaccepted, cannot maintain an action upon i t  
against the bank on which i t  is drawn." Dazoson v. Rank ,  196 N .  C., 
134, 144 S. E., 833. 

Indeed, i t  is provided by C. S., 3171, that  a check of itself docs not 
operate as an  assignnlent of any par t  of the funds to the credit of the 
drawer with the bank, and the hank is not liable to the holder unless 
and until i t  acceptq or certifies the check. 13rantley 1) .  C'ollic, 205 N. C., 
229, 171 S. E., 88. 

Such is the lam as it obtains with us in respect of checks, albeit we 
have in  a numbcr of cases held that  "where a contr,ict between two 
parties is made for the benefit of a third, the latter may sue thereon and 
recover although not strictly a privy to the contract." Rec tor  7.. L y d n .  
1SO N. C., 677, 105 S. E., 170;  Gowell 1 % .  S17n?cr Pupply Co., 124 N. C., 
38S, 32 S. E., '720. Thesc latter cases arc grounded on principles of 
equity. not 1)rewntly applicable to the plaintiff's suit. Tlie arguments, 
pro and con, on tlic inhjcct arc fully ~ e t  o u t  in Cincinnnli,  Bfc., R. Po. 2%. 

Rilnk, m p r f i ,  am1 the reasoning of the majority view quoted with ap- 
proval in Prrry  7.. BunL., s u p r a .  

I t  is suqes tcd ,  Iiorrcvcr, that  the 1)asiq of the minority vicrv was fol- 
l o ~ \ e d  in Ctr~rlcy 7%. 1/19. Po..  210 S. C., 309, 14 S. E. '2d) ,  221, where 
it was said that if tllc "final cash retnrns" were ctill rightfully available 
to plaintiff's agrnt. the j l~dpncnt  of nonsuit n ould wein to he a t  variance 
rr it21 the riqlits of t l ~ r  l)e~icdiriary n n i ~ ~ c d  in thc po l iv .  Thc  cspression, 
"final cash returns." rras a quotation from tllc receipt i-sued h r  plaintiff's 
agcnt, and the thoiiqht prer ailrcl that it" the inwred had in reality givrn 
a ~ a l i d  clicck for hi, 111 cini~mi in accortlnnce n i th their previous custom, 
the policy ought llot to 1,c forfcitctl n-itliont an oi)l)orti~nity to makc good 
~ I I C  "final radl  ~ . ( ~ t t ~ ~ n ~ . ' )  T~idced, the 1)rcmiiun cliccli x a s  collrctible, if 
not collected, in that  suit. 

TTrncc, according to the Inn. as it obtains in tlii, juriccliction, the facts 
itatecl arc riot snfficirnt to constitute a can-e of action against the defend- 
: ~ n t  Eank for the mnoiint of the clicck. 

It follo~r-s from what is said abore that  the demurrer to the complaint 
011 the cause of action sounding in tort n-ai likewiw properly sustained. 
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I s s u ~ a s c ~  Co. c. STAL)IEJI. 

I f  a bank be not .liable to the holder of a check "until  and  unless i t  
accepts o r  certifies the check," the  payee has no r ight  of action against 
the bank on a n  unaccepted or  uncertified check, f o r  he is i n  n o  position 
to allege a breach of legal duty,  and  no action a t  lam can  be maintained 
except there is shown to have been a fai lure  i n  the  perfornlance of some 
legal duty. Dic tn~or~ t l  1%. Srrcice S lore s ,  211 S. C., 632, 1 9 1  S. E., 358;  
H o o d ,  Coin r. of Bard, s, c. Btr?jless, 207 X. C., 82, 175  S. E., 823. 

Moreover, the  prosimate cause of plaintiff's loss was not the negligent 
dishonor of the  premium check, hut the subsequent independent act  of 
the plaintiff i n  refusing to p a y  the insurance. B u f n e r  v. Spcnse ,  217 
N. C., 82, 6 S. E. ( 2 d ) )  808. True,  there is allegation t h a t  plaintiff 
was induced to decline p a y m ~ n t  of the policy hy the careless misrepre- 
sentations of t h e  Bank,  nevertheless the  plaintiff'^ refusal to pay  mas the  
rerult of i ts  o \ ~ n  voluntary rlection, "acting with a n  independent mind." 
Bearden I.. Rtrnk o f  I f a l ~ j ,  57 Cal .  -lpp.,  377, 207 Pac.,  270. 

T h e  definition of proximate cause requires a continuous and  unbroken 
w p e n c e  of e ~ e n t s ,  and 7ihere the original n rong only becomes injur ious 
in conwquence of the in tc rwnt ion  of some tlictinct ~vrongfu l  act  or omis- 
-ion oli the par t  of another or other*, the i n j u r y  i. to be imputed to the 
,econtl wrong a ?  the proximate CAUPF. and not to the first o r  more remote 
came.  ('oolcy 011 Tort<,  sec. 30 ; nuf, i r r  7.. i qp rncc .  sirp,a. 

Tlic riilr i., tha t  if the original act br n ronpfn l ,  and  ~vould  natural ly  
I J ~ O V ~  i n j u r i o u ~  to come otllcr perqon or  person., and docs actual ly result 
i n  in jury  t h r o u p l ~  the intervention of other cau*e- n h i c h  a re  not  i n  
t l l c n i ~ ~ I v ( ~ ~  11 rongf~ i l ,  t l ~ c  inj i i ry  is to be referred to the wrongful cauic. 
p i - i n g  1)y thosc vh i r l l  a l e  innocent. i q to t f  1 % .  A ~ l h r p l ~ c r r l ,  2 Dl., 892 
( Sqrri11 ( ' n c r  ). Eiit if t h r  cliain of rau-atioii  Ilc 1)rokcn by the inter- 
1-ention of w i ~ c ~  c.fKeicnt, in(1cpentleut c a u v .  such intcrrcning cause is to  
hr rcga~dc t l  the l , ~ m i n l a t c  cnlicc. of tlir i n j n ~ - y .  and i n  :in action 
a g a i n ~ t  tlic oliginnl wrongtlocr t l ~ c  I n n -  nil1 not iindcrtnkc fur ther  to 
p ~ r - i i ( ~  thtl quc-tion or ~ c - u l t i n g  damage. JIrChrc, 1.. I?. R., 1-17 S. C., 
142, 6 0  S. E., 012, 24 1,. R. (N. S . ) ,  111). "111 j l r w  no??  r e r ~ ~ o f r r  ccrlrsn 
r r  I I I t  TI ere infinite foi- tlic Ian- to  jutlqc the cause 
of c:~u.c'.. n i i ( l  their  i n ~ p u l ~ i o i i -  ol~c. of a n o t h r r :  t1ic1do1-c it  contcnteth 
it crlfc ui t l i  tlic inlnictliatc cnu-c. an(l j u d ~ e t h  of aetq by tha t ,  without  
looking to a n y  fur ther  d c c ~ c c . "  TZacon's Jrnsim., I; _\-(>!i rll 7%. Ilnrue72, 
209 S. C., 254, 1 S X  S. I?.. 27-1. T o  n ~ n i l  tlic oriqinal nrongdoer  as  a 
tlefcnsc. honcvcr ,  the intel.wninq rausc ~ t i i l i t  h r  110th indepentlcnt and 
rc . l )o~i- i l~l(~ of it*c'lf. 111trl011 I .  7'11. ( '0..  146 X. ('.* 429, 50 S. H,, 1022;  
TT'n??rr~ I , .  Cit7j o f  TT7n?crloo, 126 Ton-a, 109. 1 0 1  S. T., S f l .  

I n  s ra~ ,ch ing  f o r  the prosimate cauw of a n  ercnt .  the question n 1 ~ 1 - a ~ ~  
i.;: W a s  there a n  unbroken connection between the wrongful act  and 
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succession of events, so linked together as to make a natural  whole, or  
was there some new and independent cause intervening between the  
wrong and the in ju ry?  N i l w n u k c e  and Sf. P. RIJ. Co .  v. Xe l logg ,  94 
U. S., 469, 24 L. Ed., 256. Many causes and effects may intervenk. 
between the original vrong and the final consequence, and if they might 
reasonably have been foreseen, the last result, as re11 ns the first and 
every immediate consequence, is to be considered in  law as the proximate 
cause of the original wrong. But  when a new cause intervenes, which 
i ~ ,  not itself a consequence of the first m-rongfnl cause, nor under the 
control of the original wrongdoer, nor foreseeable by him in the exercise 
of reasonable pre~is ion ,  and except for ~vhich  the final injurious conse- 
quence xvould not have happened, then such injurious consequence must 
he deemed too remote to constitute the bacis of a cause of action against 
the original x~~rongdoer. X c G l r e ~  7,. Zi'. R., supra;  Rnnzsooftonz 2'. R. I Z . .  
135 N. C., 38, 50 S. E., 445. , , 

IIere, the causal connection between the Bank's negligence and the - - 
plaintiff's ultimate loss TI-as broken by an  independent and resp~nsible 
cause. The  damages claimed are in no legal sense the proximate cause 
of the negligence alleged. "There was an  interruption and the inter- 
vention of an entirely separate cause, which cause was an  independent 
human agency, acting with an  independent mind." Hari ' ford  v. d l 1  Day  
rind .ill i\-ighf Rrr~&, 170 Cal., 533 ,  150 Pac., 356, L. R. 11. 1016-A, 1220. 
Tllc damages alleged arc too remote. B o ~ w r s  7%. R. R., 144 S. C., 684, 
57 S. E., 453, 12 L. R. ,I. (N. S.), 446; 68 0. J., 1115. 

I t  ~ w u l t s ,  therefore, that  the demurrer was properly sustained on 
hot11 causes of action. 

Alfir.med. 

STATE r .  HARRY DAVIS. 

(Filed 14 4pri1, 1943.) 

1. Criminal Law § 
The plea of former jeopnrdy, to he good, must he gron~~ded on t h e  "snme 

offense," both in lavi and in fact. 

2. Same- 
A conviction under n Fedcrnl Act is no Imr to a prosc'cution for riolat- 

ing a State statute, though tbc two indictments are founded on identically 
the anme state of facts. 

3. Same-- 
Where the same act violates two State statutes, a p''osecntion for the 

one is not a bnr to a subsequent prosecution for the other. 
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4. Criminal Law §§ 21, S7- 
A plea of former jeopardy is a plea in bar to the prosecution and not a 

plea to the indictment. I t  poses an inquiry, not into the conduct of the 
defenclant, but as to what action the court has taken on a former occasion. 

6. Criminal Law Ej 27- 
A defendant is deemed to have abandoned his plea of former jeopardy 

by not tendering and requesting the court to submit to the jury the issue 
arising thereon. 

6. Sam- 
The form of issue usually submitted on a plea of former jeopardy is: 

"Has the defendant been formerly convicted (or acquitted) of the offense 
wherewith he now stands charged:'" 

7. Criminal Law 9 23- 
A plea of former jeopardy, based upon n conviction, or plea of guilty, on 

a marrant charging operating a gambling house, is not good upon an 
indictment, charging ( 1 )  maintaining a public nuisance, ( 2 )  carrying on 
:I lottery, ( 3 )  sale of lottery tickets, and ( 4 )  operation of gambling de- 
vices, even where the sereral offenses arise out of the same transaction. 

APPEAL by defendant from G m d y ,  Emergency Judge,  at  November 
Term, 19-12, of TAKE. 

Criminal prosecution tried upon indictment charging the defendant, 
and another, in four counts, (1 )  with maintaining a public nuisance, 
( 2 )  with setting on foot and carrying on a lottery, ( 3 )  with the sale of 
lottery tickets, and (4)  x-ith the operation of ganlbling devices a t  115 W. 
I far t in  Street, Raleigh, in T a k e  County, on or about 15 Xay,  1942, 
contrary to the statutes i n  such cases made and provided and against 
the peace and dignity of the State. 

The defendant, H a r r y  Davis, moved for dismissal of the prosecution 
on the ground of a former conviction in the city court of Raleigh, it 
appearing that  he was there tried upon a warrant charging him with 
operating a gambling house a t  115 IT. Martin Street in the city of 
Raleigh on or about 1 June, 1942, in violation of the ordinances of the 
city of Raleigh, contrary to the form of the statute in such case made 
and provided, and against the peace and dighity of the State. 

To this warrant the defendant pleaded guilty, and a fine of $50.00 
was imposed 12 June,  1942. 

The motion to dicmiss n a s  overruled; whereupon the defendant pleaded 
guilty, preserving his right to appeal from the ruling on his motion to 
dismiss on the ground of former conviction. 

Judgment of imprisonment and probation was entered on the defend- 
ant's plea of guilty. 

Defendant appeals, assigning error in the ruling on his plea of former 
jeopardy. 



~ l i i o r n c ~ j - ( : c i i o ~ t r l  J I c ~ l I r t l l r ~ t ~  toid . l \ \ i t fn?if  . t f f o r ~ 1 c ? / c - ( 2 e ~ z c m l  Pa t io i l  
t r~ id  Rhodr1s for  i71r ,qlrt/c. 

J O ~ ~ I L  I T 7 .  TTiuctlitli~ {or  t l c ~ f r i u l ( ~ n  i .  
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(Filrd 14 April. 19-13,) 
Criminal Law 3 41i- 

S T  \ I .  T .  Tho Sta te  olit.rc~l t l i ~  t c - t i~nony  of AIplvin Wheless t o  
r l ~ e  of l ' i~ t  tha t  nllilc 111. n;r, *tancling near  n l i  aiitomo1)ilc outbide the 
fill inr .tation of tl~c, t l (~fcn i l :~~i t ,  nit11 11i- Imck t o u a r d  the defendant, he 
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was shot twice by the defendant and TI-as seriously wounded. The State 
also offered otlier evidence corroborative of the testirnor~y of Wheless. 
While, on the other hand, tlie defendant and his wife testified that  
Melvin Vlieless was inside the filling station of the defendant, and was 
advancing oil the defendant it11 a knife, using profane and threatening 
language, and the defendant shot him in self-defense. The defendant 
liken ise offered further corroborative evidence. 

The court in it? charge to the jury used tlie follon-ing I~nguage ,  which 
is asiigned as error by the defendant: "The law regards ~ v i t h  suspicion 
the testimony of near relations, other interested parties and those testify- 
ing in  their o n n  behalf. . . . The evidence of near relatjons, interested 
p;.ties and those testifying in their o n n  hel~alf must be tz ken with some 
degrw of al lo~~mice." This instruction, wliich must 1ial.e been under- 
stood by the jury as linring reference to the tmtimony of I he defendant's 
wife as a near relation or interested party, was gircn without any qual- 
ifying words to the effect that if upon icruting of sucli testimony, the 
jury believed it, t l ~ e n  the jury should give it the same n-eight as the 
testiniony of any otlier witness. 

The ilistruction to the effect that  the jury should scrutinize the testi- 
inony of near relations of the clcfendant in the light of their interest in 
the vcrtlict was proper but it was error to omit the qualifying instruc- 
tion to the effect that  if after s11c11 ierutiny they b e l i e d  such tebtirnony 
i t  c;liould he giren the same weight and crcdcilce R S  the tes,timony of any 
other n itncss. This is in accord with a long line of our decisions, begill- 
ning with 8. 1'. Elli7igion, 29 X. (1.. 61, and continuing through 8. 7%. 

flolltrntl, 216 K. C., 610, 6 S. E. (ad ) ,  217. 
111  8. c. Lrc ,  1 2 1  S. C., 541, 2s S. E.. 552, it i.i writ ten:  "We nil1 

again state the rule : The I a n  regards with suspicion the testimony of 
near rt>lationq, interested parties, and those testifying in their o n n  
bel~alf. I t  is the province of the jury to con,iider and d e d e  the weight 
due to such testimony, and, as a general rule in deciding on the credit of 
witneices on both sides, they ought to look to the deportment of the 
witnei~cs.  their capacity and opportunity to testify in relation to the 
traniaction, and the relation in whicli the witness ~ t a n c l ~ ,  to the par ty ;  
that q~lcll eridcncc must he taken \\-it11 iorne degree of allowance and 
should not be given the neight  of the eritlence of disinterested wit- 
nesses. but the rule doc* not reject or necessarily impeach i t ;  and if, from 
the testimony, or from it and the other facts and circunistances in the 
c n v ,  the jury  belie^ c that such ~ r i t n e s e s  hare  snorn  the truth, then they 
are cntitled to as full credit as any other wilness. The omission in his 
IIonor7s charge, tested by this rule, was liable to mislead the jury into 
the iml~ression or belief that  the evidence of the v i f e  is to he to some 
extent discredited, although the jury ma- think she is honest and has 
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told the truth. S.  v. S a s h ,  30 N. C., 35;  S. v. Boon ,  82 N .  C., 637; 
S. G. Hol loway ,  117 N. C., 730; S. e. Collins,  118 N .  C., 1203. We must 
therefore order a S e w  trial." 

The first syllabus of S. e. Coll ins ,  118 N .  C., 1203, 24 S. E., 118, 
properly interprets the opinion and is a clear statement of the rule as 
it has existed with us from the early decisions of this Court. I t  reads: 
"On the trial of a criminal action against a husband, in which he and 
his wife were witnesses on his behalf, i t  was error to instruct the jury 
that, because of such relationship and the witnesses' interest in the result 
of the action, the jury should carefully scrutinize the testimony and 
receive i t  with grains of allowance, without adding that, if the jury 
believed the testimony of the witnesses, they were entitled to full credit, 
notwithstanding their relationship and interest." 

We do not concur in the argument advanced by the Attorney-General 
that  certain qualifying vords used in the charge as to the testimony of 
the defendant himself, likewise referred to the testimony of the defend- 
ant's wife. The words used were : "But the rule does not reject or neces- 
sarily impeach such evidence and in this connection the court particu- 
larly charges you that  where a defendant in the trial of a criminal prose- 
cution testifies in his own behalf, if you believe he has sworn the truth, 
and find him worthy of belief, you should gire as full credit to his testi- 
mony as any other witness, notwithstanding his interest i n  the outcome 
of your verdict." The omission of any reference to the testimony of 
the defendant's witness (his wife) from the qualifying words applied to 
the testimony of the defendant himself may ha re  been unintentional, an 
oversight, or eren a lnpsus l i n g u ~ ,  nevertheless the omission is clearly 
apparent from the record, and we cannot read into the charge words 
which do not there appear. TVe are bound by the record. 

For'the error assigned, there must be a 
New trial. 

MOSES ROGERS r. J. P. TIMBERLAKE, JR. ,  W. F. POWERS, T R ~ S T E E ,  
a m  SMITH-DOUGLAS CO., INC.  

(Filed 14  April, 1943.) 
1. Betterments § 1- 

One, who in good faith under colorable title, enters into possession of 
land under a mistaken belief that his title is good, and who is subse- 
quently ejected by the true owner, is entitled to compensation for the 
enhanced value of the land due to improvements placed on the land by 
him. C. S.. 699. 
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2. Betterments §§ 3, 4- 
Wl~crc  defelitlnnt acquired the legal titlc to c~rt:1111 lantl.: (origlndlly 

t~clongillg to plairitiff) a t  a foreclo.ure ~ : l l e  :rlltl iubjcct t ~ ,  an ngrcen~cnt 
r o  liold the land in t rui t  for the plaintiff :lnd to ~ C C O I I V C ~  t o  pl'tintiff upon 
tlic prymcnt of n .mi cc'rtnin on nr beforc n givc~r t1:ltc. I IC  (defmdant)  
lr not ent~t led to tliv T : I ~ I I ~  of improremciit\ plnc'rd nlmil thc l.li~tl by hini 
nhilc holding a:lme npon such trust. 

L l ~ ~ ~ . \ ~  by ( l e f e l ~ d a n t ~  from Tio,rc,, J . .  at  ;[annary T e r m ,  1912. of 
F ~ a s r c r , r s .  N o  error .  

This  was all action to  enforce the prorisions of {I judgment rendered 
ill a previoui sni t  betnee11 the same pa~, t ies ,  rrhereili i t  m s  adjudged 
t h a t  defendant l ' imherlake held titlc to  certain land i n  t rus t  f o r  the 
plaintiff, to  be c o ~ i ~ e y e c l  to plaintiff n1)on thc payment  of $1,500. 

I'lirilitiff pleaded this  jlidgmcnt, alleged tender ant1 r e : i d i ~ ~ r ~ s  to  1)ap 
the  $1,500, and  deina~itletl coiircyance i n  accord nit11 t l l ~  terms of t h r  
ju~lgnient .  Dcf'cntlanti admitted the 1,roviqion. and  c f f ~ c t  of thc judg- 
nir>nt allcgctl, am1 c s p r e - s d  T\ i l l inp l lc~ i  to c o n w y  the land  11pon pa>ment  
of tlic amount  fixed 11,~ tlic judgment. I I o n e ~ e r ,  t l ~ c r c  w a i  di iagrcei i~cnt  
a i  to t l ~ c  111anil~r of' 11;1,vii1cnt and canccll:rtior~ of n tlccd of truht 011 the 
l a~ l t l  n h i c l ~  had  hcen given by tlcfendant T i m h r l a k e  to hi<, codefcadantq. 
s111)c~qucnt to  hir  acqnisitioii of the tit le in  trust.  Tt is admitted that  
the m o l q  has  I~ccn  paid into court h g  tlic plaintiff, and tha t  deed ha. 
bccn escm~tcd  by  the tlcfcntlant :rnd ilcposited with plaintiff'? counccl. 

'rlw defendant Timberlakc also claimed tlic r a l w  of irnprovenlcwt~ 
which he alleged he hat1 placed on the land. T h e  court s ibtaincd objec- 
t ion to  t e s t i m o n , ~  as to  the value of such improrcmmts ,  and  declined to 
submit a n  issue thereon. 

l'pon the  icsws  sn lmi t tcd  there r v a ~  'iel(li(2t f01. I~ la in t i f f ,  and it n : ~ .  
t h r r e ~ i p o ~ l  a d j ~ ~ t l g e d  t1i:rt the  dccd cxccutctl 1). t lcfmdant  I)c :~rccpted. 
and tha t  out of the  money paid into co11rt the tlcetl of t r m t  iliould be 
satisfied and  canceled, and tase.: paid, ko tlia t plaintiff i l~oulrl rcceirc a 
fee ~ i l i ip le  ~ l l ~ e n c l l n ~ l w r ~ d  title to  the land. 

17cfcndants a l )~)ea lcd .  

DFTI Y .  . J .  I t  n a -  11ot conti.o\ c ~ t c ~ l  111:rt the pl:riiit~fl \I as  c~ i t i t l cd  to  
t h ~  cLonve,x-a~lcc of tlic lanil upon the  l ~ a , ~ n ~ e i ~ t  of the alnount fixed hp 
t l l ~  former j ~ ~ t l g l n c n t .  T h e  qnestion n i  to the wti-faction and cancella- 
tion of the deed of t rust .  pu t  upon tlic land by defendant Timbcrlahe 
snl s r q u ~ i t  to  hi.. acquisition of t h r  tit le i n  t n s t  f o r  the  plaintiff, about 
which the par t i e i  ilisagrcctl, n a -  properly s ~ t t l c t l  1,. the  pl.ovision in 
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the judgment below t h a t  out  of the money already paid into court by  the 
plaintiff the  deed of t rus t  and the  lien of unpa id  taxes should be dis- 
charged. Thus,  a n  appropriate  end has  been pu t  to  the  cross-firing 
betveen the  parties as  to  this  par t  of the controversy. 

T h e  defendants, howcser, assign e r ror  i n  the  refnsal of the  court  
below to admi t  testimony and submit  a n  issue as to  the value of the 
improrementq alleged to have been pu t  upon the land by  clefendant 
iubscq~wnt  to his acquisition of the tit le and before the adjudicat ion t h a t  
he  hcld i t  iubject to  a parol t rust  i n  favor  of the plaintiff. T h e  princi- 
ple tha t  one who i n  good fa i th  enters iuto the poqscbsion of land under  
a mihtaken belief t h a t  his ti t le is good, and n h o  is su1)sequently ejected 
by tlie t rue  ovner ,  is entitled to  compensation f o r  the  enhanced value 
of the land due to permanent  in~provements  placed on the land by  him, 
has  long been recognized, 110th 1)y i t a tn tc  (C. S., 699), and by the deci- 
sions of thi.; ('o111.t. l l t rrrc / /  1 , .  ll'illiirmc, 220 S. C., 32, 1 6  S. E. ( 2 d ) ,  
39s. and eases cited. D n t  tliiq p r i n c i ~ ) l e  is applicable o i d ~  to one who 
11oltl~ the land ill good faitli  untlcr a colorable tit le I~el iered by h im to 
be good. I t  muqt apl)car  t h a t  lie cn te r ta i~ icd  a 11o1icr f i n e  belief i n  the 
validity of liiq title, and tha t  he llnd rcasonahlc grounds f o r  such belief. 
Pri fr l~crr t l  1 % .  IT'illitrntr, 176 S. C., 108, 96 S. E., 733  ; 27 ,h. J u r . ,  2 G O .  
TIcre it  had been judiciallg determined, in  thc  former suit between the  
plaintiff and defendant Timbcrlake, tha t  i n  I937 Timberlake acquired 
tlle lclgnl tit le to  t h e  land (whic~li had originally belonged to the plaintiff) 
a t  a forcclowre sale under  and subject to  a n  ngrcemcnt to hold the land 
i n  t rus t  f o r  the  plaintiff to  rcconrey the land to h i m  upon the payment 
of $1,500 on or  b c f o ~ c  2 Octol)cr, 1942. T'i%ilc Timbcrlake, i n  the 
former iu i t ,  denicd nraking iuch a n  agreelncnt. i t  n a s  therein deter- 
minrtl tha t  hc had done qo a t  the time he acquired tlle tit le to  the  land. 
T h a t  fact  l ~ n ~ i n g  been established, i t  must necessarily follow t h a t  he  
cntel-ed into occnpancp of the land with knowledgt~, a t  tha t  time, t h a t  
h i?  tit le was enhjcct to  the t rust  subsequently establislicd-a t rust  based 
llpon his own agrccmcnt. IIcncc, iinprorementq ~ n a d c  1)p h im were p u t  
on the  land r i t h  knon.lcdge t h a t  he was obligated to reconr-ey the land 
to tlie plaintiff upon the papment  of the amount  fised 1). tllc terms of 
the agreement he hnd made. Soir l l~cr land T .  X c r r i t f ,  120 S. C., 318, 
26 8. 15.. 814;  I I~lol lyb~ir lon c. Pltrglc, 132 N. C., 957, 44 S. E., 659. T h e  
other esceptions noted l)y defendants and brollght f o r ~ ~ a r d  i n  their  
assignments of error  cannot bc sustained. 

I n  the  trial we find 
N o  error .  
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MRS. AiYNIE P. HOWELL v. C .  S. HOWELL 

(Filed 14  April, 1943.) 
Divorce §§ 12, 13- 

In an actio11 for alimony without divorce, C. S., 1667, :IS in an action 
for divorce a mensa e t  thoro by the wife, shv must not o111y set out with 
some pxrticularity the acts of cruelty upon the part of the husband, but 
she must aver, and consequently offer proof, that such acts were without 
adequate provocation on her part. The omission of such allegations is 
fatal and demurrer properly sustained. 

APPEAL by defendant from Thompson,  J., at  November Term, 1942, 
of WAKE. 

This is an action instituted under section 1667, Consolidated Statutes 
of Korth Carolina, for alimony without divorce. 

The complaint in this action was filed 16 October, 1929, and alleges 
that  over a period of ten years the defendant, from time to time, had 
been guilty of misconduct with other women, but in each instance until 
the last one, she expressly pleads that  she forgave the defendant of his 
~vrongs. 

I t  is alleged that  on 21 March, 1929, the plaintiff intercepted a letter 
from a woman named in the comnlaint which confirmed the allegation - 
that  defendant had been carrying on a flirtation with said woman and " - 
paying her affectionate attention. However, adultery is not alleged. 

The allegations relied on by the plaintiff are substantially as follows: 
That  the defendant has constantly and continuously abused the plaintiff, 
has made mean and contemptiblk accusations against her, t h a t  he goes 
for long periods of time without speaking to plaintiff except the most 
necessary words; that  he is neglectful and purposely snubls the plaintiff; 
that he accuses her of being shallow-brained and crazy; that  he is a 
railroad man and spends only a portion of his time in  the city, and 
while away from home he keeps his automobile under lock and key, 
thereby prerenting plaintiff from driving same, and in many ways has 
endangered the health and comfort of the plaintiff; tha t  the indignities 
offered to her person by his unjust accusations, his sarcastic remarks, 
his total lack of affection, his neglect and abuse, have offered such indig- 
nities to  her person as to render her condition intolerable and her life 
burdensome. 

Defendant demurs to the complaint upon the ground that  i t  does not 
state facts sufficient to constitute a cause of action. Demurrer overruled, 
defendant appeals, assigning error. 

R. L. McMillan for plaintiff. 
Douglass d Douglass for defendant. 
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DENNY, J. I n  an  action for alimony without divorce, as in an  action 
for divorce a mensa e t  thoro by the wife, she must not only set out with 
some particularity the acts of cruelty upon the part  of the husband, but 
she must aver, and consequently offer proof, that  such acts were without 
adequate provocation upon her part. Pollard v. Pollard, 221 N.  C., 46, 
19 S. E. (2d), 1 ;  Carnes v. Carnes, 204 N. C., 636, 169 S. E., 222; 
Dowdy v. Dowdy, 154 N. C., 556, 70 S. E., 719; Mart in  v. Hart in ,  130 
N.  C., 27, 40 S. E., 822; O'Connor 21. O'Connor, 109 S. C., 139, 13  
S. E., 887; Jackson v. Jackson, 105 N .  C., 433, 11 S. E., 173; Whi t e  z.. 
White ,  84 N.  C., 340. 

While the complaint does not set forth with particularity the language 
and conduct of the defendant upon which the plaintiff relies, as consti- 
tuting such indignities to her person as to render her condition intoler- 
able and her life burdensome, as required by numerous decisions of this 
Court, she further fails to allege that  the acts of cruelty and misconduct 
on the part  of her husband were without adequate provocation on her 
part. The omission of such allegation is fatal  to her cause of action. 

The demurrer should have been sustained. 
Reversed. 

R. J .  SHELTON v. TUTTLE MOTOR COMPAST. 

(Filed 28 April, 1943.) 
Contracts §§ l i d ,  12- 

Where plaintiff "traded" defendant an old automobile i n  October, 1911. 
taking in part a due bill for $175 a s  a credit on a new car when he should 
want it, defendant advising plaintiff that after 1 January, 1942, he prob- 
ably would not be able to deliver a new car, whereupon the parties agreed 
that defendant should not be liable for any delay or failure to make 
delivery for any cause, such agreement is a valid contract and plaintiff 
cannot recover the face of the due bill, since Rationing Order Xo. 2-A, 
"freezing" the sale of new cars, and the matter remains in statu quo until 
sale and delivery of a new automobile can be consummated. 

DEVIN, J., dissenting. 
SCHENCK, J., concurs in dissent of DEVIN, J. 
SEAWELL, J., dissenting. 

APPEAL by defendants from Gwyn,  J., a t  October Term, 1942, of 
STOKES. 

Civil action to recover $175.00, advanced credit on purchase of new 
automobile. 
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ment,  and the defendant was a t  tha t  tiliie aclrised by the t h a t  he 
\ \ as  not ready f o r  ail automobile. Tlie t lefc~ldant  was then ready, able 
and willing to  make  de l iwi~y .  

G .  T h e  plaintiff made apl)lication to  tlw Hationing Board  for  permit  
to obtain a n c n  car, ~ l ~ i c l i  application n a s  deliictl. I I a d  plaintiff ob- 
tained such permit,  the d e f c ~ i d a ~ i t  could h a r e  matlc delivery. 

7 .  T h r  d d e n d a n t  bold tlie old automobile nliicli lie received from tlie 
plaintiff, ~ a l u i n g  it  upon sale f o r  the 1111rposc of financing a t  $350.00. 

Tlie p l n i ~ ~ t i f f  gro~ult ls  11iz activn oil the ~)rovir ions of "Rationing 
Ortlcr S o .  2--1-Sen- Passenger A1uto~nobile  Rcgula t ion~ ,"  as  above set 
out. Iiecovery iq resisted on the terms appearing i n  the memorandum 
of agrcen~cnt  signed 25 Octol)er, 1941, and fur ther  tha t  no authori ty  
clsisti f o r  declaring rights ant1 remedies i n  the rat ioning orders. 

7 ' 1 1 ~  court being of oI)inion tliat plaintiff was entitled to recover tlie 
face aii10uiit of the (111~ bill (1 cluntar i lg  retlucctl t o  $160.00) upon which 
tlie p r e ~ w t  action i.; b a w l ,  entered judgnicnt arcortlingly, f rom which 
thc defendant appealq, awigning error. 

STAC'Y, ('. J .  The parties h a w  contracted against the very contin- 
qenc8y n11ic.h Iias a r i w i  I I ~ I Y ? .  Intlcctl, thcir aqi~cc~mc3nt was ~niitlc with 
:I v i c ~ ~ v  t o  its probable happening. 

011 25 Octobcr, 1941, the plaintiff ('t~~aclctl" t h r  defendant a n  old auto- 
mobile, "learing a balance of $176.00 on deposit on a new car  t o  be 
( I ~ l i w r c d  n h c n  T n a n t  it." It was not then cont (m~) la ted  tha t  the new 
i ~ i ~ t o n ~ o b i l c  shoultl he clelivc~~cd prior to 1 J a n u a r y ,  1042. I I o n e r e r ,  
a f te r  closing the  tranqaction, "tlich defendant advised tlic plaintiff t h a t  
a f t o ~ .  . Janumy li(1 pro1)ably nonltl not 1w aljlc to gtlt antolnobileq to  
t l e l i r c ~  to  Iiini ~ ~ i i t i l  af ter  the  duration." I n  the light of this conwrsa-  
timi, the 1)arties drcm up  and qigned the n ~ e n ~ o r a n d u m  of agreement set 
out i n  the rrrortl. I11 this the  plaintiff agrees t h a t  the defendant LLmill 
not 11t' licltl liable fo r  a n y  delay or faihlrc  through a n y  cauie  whatsoever 
in making  tlclivcry. T h e  car  will be delivcrctl a t  the price npon delivery 
date." A \ ~ i d  fur ther .  ( ( I n  caqe 1 fai l  ( fo r  48 l i o u ~ ~ )  to  take delivery 
of r a r  \r hen n o t i f i ~ d ,  lng tlcposit m a y  he retained as  liquidated damages," 
ctc. 

I n  otlicfir words, ant icipat ing tha t  the  p ~ w r h a s e  of new automobiles 
111ig11t thcscafter be "frozen," the  parties entered illto a n  agreement, 
i r~ t t ing  out tha t  i n  slicll e w n t  t l l ~  plaintiff's memo of credit with the 
t l (~f(~i~dwnt should likcnisc be "frozen." T h a t  ic. the parties undertook 
in atlwricc to cay how the mat te r  would hc handled if tlie freezing of 
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new automobiles should occur. Atlantic Steel Co. v. Campbell Coal Co., 
262 Fed., 555.  This is a lawful contract, and neither the Acts of Con- 
gress nor the Executive Orders relied upon by the plaint,iff purport to 
declare i t  unlawful or inoperative. These Federal pronouncements were 
intended for other facts. They are not controlling on this record. The  
plaintiff was a t  liberty to cancel the credit memorandum, if he  wanted 
to, or t o  do with i t  as he pleased. H e  enjoyed then, artd still enjoys, 
freedom of contract in respect of such credit. 

Pr ior  to the time when "the freezing of new automobjles" went into 
effect, the defendant approached the plaintiff relative to making delivery 
of a new car as per their agreement-the defendant then being ready, 
able and willing to make delivery-but the plaintiff said he "was not 
ready for an  automobile." 

The plaintiff, therefore, finds himself face to face with two insur- 
mountable provisions in his contract: 

First ,  he has agreed that the defendant shall not be liable for any 
delay or failure through any cause whatsoever in making delivery of 
the new car. This defeats the present action. 

Second, he has agreed that  in case he fails to accept delivery within 
48 hours after notice, his deposit may be retained as liquidated damages. 
While notice was given to the plaintiff prior to the "freezing" order, 
thereby possibly making available the terms of this provision, still the 
defendant has not sought to take advantage of it, because of the original 
understanding that  delivery of the new automobile was not contemplated 
prior to J anua ry  1, 1942. 

Kotwithstanding these permissible defenses, the d e f e d a n t  has signi- 
fied his willingness to make delivery, if and when the plaintiff wants a 
new car and is permitted to purchase one. The plaintiff made applica- 
tion for permit to obtain a new car, after rationing went into effect, but 
his application was denied. 

Plaintiff sues to recover $175.00, "due on contract." On the hearing 
in the Superior Court he voluntarily reduced his claim to $150.00. Even 
the plaintiff will not say what his credit memorandum is worth in cash, 
for he realizes the defendant had a profit in excess of the memorandum 
in the sale of a new automobile, and he also remembers the stipulation 
against liability in case of "freezing." H e  did not think so much of his 
credit memorandum when he signed the agreement releas>ing the defend- 
ant  from liability in case of "delay or failure" to make delivery of the 
new car. 

The disposition of the old car by the defendant is not germane to the 
case. Title passed and the plaintiff has no further interest i n  this car. 
Viewed in the light most favorable to the plaintiff, the contract must a t  
least be construed as an  agreement to allow the plaintiff's credit with 
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the defendant to remain in statu quo until the purchase and sale of a 
new automobile can be consummated. Plaintiff would ignore this agree- 
ment. But i t  is signed by him; it is valid, and he is bound by its terms. 

The trial court predicated its judgment on the supposed abrogation of 
the ('due bill" given at  the time of the trade, and "upon which the 
present action is based," according to a recital in the judgment. The 
case is controlled by the memorandum of agreement afterwards signed 
by the parties and in which the defendant is relieved of liability for any 
delay or failure through any cause whatsoever in making delivery of a 
new car. The defendant is entitled to prevail on the record as presented. 
Judgment accordingly. 

Reversed. 

DEVIN, J., dissenting: I am unable to agree with the result reached 
in this case. I do not think the defendant should be permitted to retain 
the plaintiff's money without consideration indefinitely, when by the 
rationing orders and regulations of the Federal Government, made pur- 
suant to authority of the Acts of Congress in aid of the war effort of our 
country, the plaintiff has been prevented from buying and equally the 
defendant from selling the automobile about which the original contract 
was made. I t  seems to me the ends of justice would be met by adhering 
to the rule established in such cases by the Federal Regulations, and 
restoring the parties to their original position, without loss to either 
party. 

SCHENCK, J., concurs in this opinion. 

SEAWELL, J., dissenting: I find nothing in the stipulations and in 
the written contract between the parties to justify the Court in assuming 
that they had contracted with reference to any '(freezing" order by the 
Government prohibiting the sale of automobiles. The defendants did not 
make that argument here, either in brief or in  oral argument. They 
depended solely on the theory that the effect of the presidential orders 
was to temporarily suspend the contract while the restriction lasts, to be 
revived after it has been removed, citing cases relative to that theory. 
They did challenge the power of the Government to require, by executive 
orders, the return of the advance payment of the purchase price. 

The authorities are overwhelmingly against the position of the defend- 
ants on the first proposition. Not only does the presidential order pro- 
hibit the transaction, but a violation of the regulation is a criminal 
offense, punishable under Title 111 of the Second War Powers Act by 
fines up to $10,000 and imprisonment for one year, or both. Violations 
of such regulations are also punishable under section 37 of the Criminal 
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Scc. 34, :I-. c ~ ) n ~ p i r a c i c ~ s  to c o u m i t  a n  o f f ~ w ~ ~  again\ t  tlic Goxcrn- 
ment. Lllho tllr rcitrictioli  is intendcd to p r c w r w  f o r  mi l i t a ry  1 1 ~  mate-  
r i a l ~  of war  vhicl i  a r e  nor\ f a r  niorc critical t11:in tliey  ere ~ i l l c i i  the 
nrlginal order was p r o n ~ ~ i l g a t e d ,  and  the icstriction ~rn l s t ,  t l le~'cforc, 1~ 
assumctl to  be f o r  the  durat ion of the war,  or a t  leai t  f o r  :11i intlcfinite 
estent,  and tlie contract thcreby tliwllarged. S I t t  ropoii tnr,  Kcc t c r  1Ztl. I.. 
111cL. l i f l r r  '6 ( ( I . ,  I,/(/. (1017) ,  2 I<. 13. 1; (191s) .I. C. 119. 115 L. T. 
S. S., 44s ;  7'hr ( ' l r c i~~ , c~ \ l ,  ( l 0 2 0 ) ,  264 Fcd., 276;  S'clonitll 1.. I l ' ilson d. 
l i t r n l ~ t r r ) ~ ,  47 Ont .  L. Rep., 1 9 4 ;  AL71nnlciltlr 7 ' 1 n r i s p o r l ( i l ~ m  Corporn i zon  
c. T7ccc7rlcm 011 Co.. 24s 1'. S., 377, G3 I.. Ed., 312; ,~t(rnirtrrrl C'hcmicnls 
rrnd AIIclnlc ( ' o r p .  1%.  TT'c~irqh ( ' 11 (~n , i co l  ( 'orp . ,  IS5 S. Y .  Sup. ,  207;  .Tcrsc!, 
I c e  C r c n ~ n  ( '0.  7 % .  Ilctnncr ( 'o, ic ('o., 904 ,\la.. 532, 86 So.. 3 5 5 ;  . l f / ( r r ~ f i c  
Steel 7%. R. 0 .  Cnnlpbcl l  Colt7 ( 'o. ,  262Fecl., 55.5; I1:ffect of T a r  on Con- 
tract;. JlT~>l)hrr (1940) ,  11. 37s  ; secl Pcrut ton L. J .  j l 0 1 7 ) ,  2 I<. n., 3.5, 36. 

Si11c.c n c  a r c  not t l c : ~ l i ~ ~ g  nit11 a c m ~ ~ n i c r c i n l  t r a n ~ a c t i o n  upon a suit 
begun a f te r  t l ~ c  rc+triction has  lwcn rcrnorctl, ant1 nl lcrc  ~t a11pea1.h t h a t  
tllc hasis of the  c201itract 11:1q ~ 1 1 r ~ . i \ c d  and t l ~ e  1)crformaace may he still 
feasible, i t  i i  t l ~ r  t111ty of tlie Court  to tletrrnrinc the  mat te r  now upoli the 
facts  a,; t h y  now appear ,  taking into consitleration events t h a t  have 
taken place since the  trancaction \\a; forhidtlen and fnlfillmcnt became 
impossible. C o m p f o i r  C'onlrnrrciol .lnrrrac,is i s .  P o w e r ,  iCon ie. Co. 
(1920),  1 I<. IZ. (Kng. ) ,  569. 36 T i i ~ i c i  I,. X., 101 ; E?nbrico\  1 % .  R('it7 
3 K .  B. ( E n g . ) ,  45, 111 1,. T. X. S., 291. 

Under  the  Arncrican rule, wlwre the  contract lias tliuy hccon~e impos- 
siblc of f ~ l l f i l l ~ ~ ~ w t ,  tllr a d ~ a n c c  ccmsidcration muqt lw ~ c t u r n e r l  on de- 
nrand, or a n  action m a y  1)c n ~ a i i ~ t a i n r t l  to ~ w o \ t > r  it  a \  an uiijll-t enric.11- 
ment  as  i n  trc,~ctnpsll .  1Yilli;ton on Contractq, sertionr 1760, 1 7 9 2 ;  
Rcstaterncnt. Contracts,  section 469 ( 1 )  ; Rcitatement ,  Restitution, see. 
66 (3) .  "Onr n l io  has l)aicl f o r  goods he ncrc r  gr ts  is entitled to rccowr  
the  paymcnt, e r e n  thong11 the reason why performance was not made  by  
the  .cllcr i i  cxcu5ahle i1npoc5ibility." TYilliiton. scc. 179-1. "The , le t  of 
(;od m a y  prol)crly l i f t  f r o n ~  his  ~ l ion ldcrs  the 1,urden of performance, 
lmt i t  has  not yet extentled so a. to  e n a h l ~  him to keep lhe  other  man's 
1)roperty f o r  nothing." 13ocrrtl o f  Etl~iccction r .  Il 'ocnsc~ntl. 63 Ohio St.. 
514, 60 PIT. E., 223;  Restatement, Restitution, S. 25, ronlnirnt b. 

There  is n o  m u d  reason why we sliould ei ther  igno .e or evade the 
1)osjtiw rcquiwnlrnts  of the  Gorernmcnt  order t h a t  the  money he re- 
tnrned. T h i s  ortlcr, tlic plaintiff contends, c~ i t i t l cs  hi111 to hi. money. 
The  dcfcntlants dcny tlie p o v c r  of the Gorcrnment  to  abrogate their  
contract or effcctllate such a n  ordcr. T h e  purpor t  and ~ f f c c t  of tlie t ~ o  
orders t a k r n  togetlier is to  d iwharge  the  contract and  require restitution. 
I n  m y  judgmcnt they apply t o  tlie terms of this  contract.  Except  f o r  
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this denial of Federal  wart ime power over civilian contracts relating to 
the nse of vitally ncccs,inry ~ i ia te r ia l s  of u a r ,  the controverqy ~ v o u l d  be 
too t r ivial  to j u ~ t i f y  e ~ t e n d e t l  notice. 

I t  is the d u t y  of the ( 'onrt,  of conr-c, to declare the Ian under a l l  cir. 
cwiiqtances and nit11 cool tlctachment. E r c n  if the people of the Gnited 
States  b) wnlc ronqcnltal iiicptne-s in  tEiclr legal institutions, or irrecon- 
rilablr conflict i n  t l m r  fnlitlamc~ntal 1an-, a re  tlcprirrd of the  ability t o  
act i n  national nnit,v i n  a t ime of national peril, or as  states, t o  agree 
1 1 ~ 0 1 1  t l i i l lg~  necebsary to a S U C C P ~ ~ ~ I ~ ~  pro-ecution of n a r ,  doubtless i t  
11o11ld he our  t l i~ ty  t o  cay so. I t  is alqo our  clilty ns a S ta te  Cour t  to  
npliold t l i o ~  fi~ndaiircntal riyliti, n liicli tlic ~ w o p l e  have not ~ n r r c n d e r e d  
to t l i ~  carp of ('ongrc-c, t ' i thw 1111(1(r the Fctlcral or S ta te  C"on.titution. 
I h t  it  i i  not our  dut> to r c a > w - t  right? nl i ich 1iave hcr.11 con.titutionally 
whorrliiiated to  tlic Federal  administration of tlir national defense, and 
in tlic f a w  of 1 ) o v ~ r .  ~ 1 1 i i ~ I i  have hoe11 c ~ t ~ g o r i c a l l , ~  delegated f o r  t h a t  
~ n i r p o ~ .  Tl i r  i~iritlcnco of n artinie rcyulation is not upon the independ- 
c2nec of the col~rt., but  u p 1  the contlnct of perions. Tlicse come into 
the fo rum nit11 civil rigliti  ahrirlgcd. contracts annulletl, and CanCes of 
:~ct ion profol i~idly nffcctetl I)? the mitJrgency of n a r  and tlic act? of the  
Federal  Go\eriirr~cnt neceqwry to its 11rowxt ion .  I n  TTonzt 7?1liltiinq c f  

L o u ~  .tasocitr iio11 r. Ijlir c~ t l r l l .  290 I-. S., 398, 426, 3Ir. . T u s f  rcr IT~rg11rs 
said : 

"7'11(~ cwnititutio~lal cpc.tion p c i e n t c d  in  tlic light of an emergency 
i ,  nhc>t l~cr  thc poncr  ~ ~ o + c ~ . ~ c d  cni l~racei  the part icular  excrc iv  of i t  i n  
r r - p n - P  to prtir111;1r coliditioni. T l i ~ l s ,  the n a r  p o n c r  of the Federal 
Go~crnr l i en t  i. not cgrc1:ttctl by the emergency of nay ,  I I I I ~  i t  is a polver 
~ r i ~  en to liicet t11:it c m r  I orncy. I t  is a pon c r  to n ape n a r  s~~cccssful ly.  
and t l ~ u s  it  p r m i t .  thc Ilarneiiing of the entire energies of the people in  
a q l ~ l ~ ~ . c n ~ e  co-operatlie c ffort to p rc ie r \e  the nation. h t  exen the n a r  
1mvc'r c I o ( ~ s ~ i o t  I Y ~ I ~ O I P  w l i ~ t i t n t i o n a l  limitations ia iepuarding csqential 
l i l~crtic~i." Tlo/o1/ i i z  I .  IT. ,". 2GGT I-. S.. 1 5 q ,  G9 L. Ed. ,  7 3 6 ;  S o r m n n  
I ! .  B. d 0. E. R. ( 'o.,  204 I-. S., 240, 307, 308, 79 L. Ed. ,  8'35. 

Speaking n itliin tlic liniits of thi, r o n ~ t i t l ~ t i o l ~ a l  g ran t  of poner  and  to 
a iuhjcct n hich propc'r I c l c ~  :11i(.y to tlic conduct uf n ar ,  the voice of 
o r  is  I I I 1 .  Tt  I ,  ~ 1 1 1 , ~  1111('1i ~ O I I I C ~  filn(lan~cwtal :i1i11 inalien- 
:ihlc riglit of t l i ~  citixcn. 111wtc~tc1l 1 1 ~  our  Pan-tit11tio11-. c i t l i r ~  Fetlc~,ul 
or State. a d  not -111 1 ~ i ~ ( l ( ~ r f ~ l  to tlif, cart3 of ( ' o ~ i g ~  w.. I ) ( Y ~ ~ I c Y  tlirea t~ncvl  
tllat n I )  conlcl Eaw t o  ~';I(Y \i it11 tlrc. i l w c s ~ i t >  of "-af~yyrir t l inq c+ciitial 
I~hcr t i c i "  to tlic fill1 (>stelit of o ~ i r  jiitlicial lmncr .  T l l o ~ c  ic 110 point i13 
c l c n y i ~ ~ g  to the S a t i o n e l  or Fct l i~ral  Gcrerrimcnt. acting u i t h i n  it, war  
tinic 1uj\\er-, :~ut l ior i ty  to  take :ictioli ~ c l r ~ a n t  to  tl~c. ~ i : t t ~ o n a l  defense 
11 hen it  a t fwts  only 11ropt~rty r i e h t ~  11 liicli TI c o l i r v l ~  o- I I R T  c. a l i u l i d r d  
tin~c.. c w v  111 pctacc,, tlcc1,rrctl to IN.. \ i r h  H I  orlo wlnt i~ r and .~lbordinatc 
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SIIELTON z. JIOTOR Co. 

to the general welfare; or in reaching that  result by adopting a doctrine 
a t  variance with what the Government, in the exercise of a legitimate 
power, desires to  do. 

When the Constitution was adopted and our dual form of government 
was created, the difficulty of carrying on war by ordinary d(3mocratic proc- 
esses, especially when these were parceled to the several states, was not 
unappreciated nor undebated. Implicit i n  the grant  of power mhich 
we gave to the Federal Government for the national defense is that  the 
power should be adequate to the purpose; and this implies and justifies 
its summary and administrational exercise in a manner which may sus- 
pend, in order that  they may be eventually preserved, s o r e  of the rights 
which the states are commendably jealous in preserving in time of peace. 

Whether with regard to strictly military operations or to civilian 
conduct when properly subject to  wartime regulation, the principle is 
the same. The power given to the Government and the mode of its 
exercise must be adequate to the inimediacy of situations which arise, 
both here and a t  more distant fronts, with a minimum of notice and a 
maximum of urgency. That  power, we are convinced, cannot be success- 
fully exercised when confined to mere negations, however heavy the bar- 
rage. And in  some instances, a t  least, the power to restore must be a 
corollary to the power to destroy. The action of the Federal Govern- 
ment in arresting this contract cannot be considered an  impersonal force 
majeure, unpurposively creating a situation which it is powerless to 
amend. There is a nexus of circumstance, including the reports of 
committees, debates in  Congress, the background and wording of the 
Acts themselves, the orders which speak for themselves, that  shows a full 
appreciation of the subjects we have been discussing, and I he purpose not 
to leave the rights of parties who suffer infraction of their contracts left 
as dangling ends of discord and litigation. 

Regulations and orders like these, intended to prevent loss through 
displacements caused by neccqsary Goverlirr~ent action, or to restore eco- 
nomic balances, whether small or great, in the manner sought to be done 
in this instance, have a reasonable relation to the objectives of the W a r  
Powers Alcts, and may he regarded as within their authority. Until h d d  
otherwise by competent Federal authority, full fai th and credit should be 
giren them in this Court. 

I n  my  opinion, the judgment of the court below should be affirmed. 
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FRANK R. HORTON, JR., v. WILSOX & COMPAST, a CORPORATION. 

(Filed 28 April, 1943.) 

1.   master and Servant 8 63: Statutes § 5a- 
In dealing with a Federal law it  is incumbent upon the State courts to 

apply the rules of construction obtaining in the Federal jurisdiction. 

2. Master and Servant § 68- 
Under the Federal Fair Labor Standards Act, to enable an employee to 

recover, i t  is not necessary that all of plaintiff's efforts be directed to the 
interstate commerce side of defendant's business. I t  is sufficient if they 
directly aid in that enterprise. 

3. Same- 
An employee is "engaged in commerce," under the Federal Fair  Labor 

Standards Act, if his services-not too remotely, but substantially and 
directly-aid in such commerce. If the business is such a s  to occupy the 
channels of interstate commerce. any employee, who is a necessary part 
of carrying on that bi~siness, is within its termq. 

4. Same- 
In an action by plaintiff to recover from defendant wages and damages, 

nnder the Federal Fair Labor Standards Act of 1938, where the evidence 
showed that defendant is engaged in  the distribution and sale of food 
products over a large portion of the United States, that  its Raleigh branch 
received these products mostly for outside the State, stored them locally, 
sold and distributed same only within the State, that plaintiff was 
"Cashier" and later "Office Manager" of the Raleigh branch, among his 
duties were handling and accounting for the cash, remitting profits to 
home office, making up pay rolls and rouchers therefor, receiving and 
clirclcing invoiws for all products shipped in and making claims for short- 
ages, maintain profit :uld loss account, transmitting same to home office 
and rewiring instructions therefrom, the services of plaintiff have a 
reasonable and substantial connection with the commerce of defendant as  
defined in the Act and bring plaintiff within its terms. 

A \ ~ ' ~ ~ . ~ ~ ,  by defendant f rom L\-imocks, .J., a t  September Term, 1942, of 
WAKE. 

T h e  plaintiff sued under  the Federal  F a i r  Labor S tandards  Act of 
1933-ch. 676;  52 Stat. ,  1060;  29 1;. S. C. -I., S. 201-219-for recovery 
of orertinle wages f o r  a period beginning 2 &  October, 1039, and ending 
23 N a r c h ,  1940. amounting, as he contende, to $353.15, and the  like sum 
as liquidated damages, totaling $706.00, acd  cost<. T h e  controversy here 
i~ o w r  the  question whether the scrrices performed by plaintiff br ing 
him within the Act as engaged i n  interstate commerce. By consent of 
parties, the  case was heard by  .TimorX.s, J., a t  September Term,  1942, of 
Wake  Superior  Court,  without a jury,  upon the following agreed fac t s :  

"1. T h e  plaintiff is a citizen and wsident of Wake  County, S o r t h  
Carolina. 
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I I o s ~ o s  2. .  \T'~r.sos & Co. 

"2. This  defcndailt is a corporation duly organized, chartered, cxisting 
and doing Lusiiless uiicler tlie l a w  of tlie S ta te  of S e w  J e r s ~ y ,  and is 
duly domesticated and  lieen-ctl to do hlisinr~qs under  the  l a ~ r s  of t h c  
S ta te  of N o r t h  Carolina. 

"3. This  defendalit, dur ing  the period b e g i n ~ i i ~ i g  oil or :ibout October 
24, 103b, and  continuing n p  to tlie t ime of the caonnnciicerliellt of this  
action, and including all of the times n~ciitioiied i n  the c~oniplaint filed 
llcrein, was doing bui1ie.s i n  the S ta te  of N o r t h  Carol inr~.  

"4. T h e  tlefentla~it,  a t  i ts Raleigh, x. C.. I)railch, dur ing  the period 
of tiinp inr-olwtl herein, n.as engaged i n  the. busillcis oi' selling l~iost ly  
a t  nl~olesalc ,  meat  and  rncat food. wllol l ,~ n i t l l in  the S ta te  of X o r t h  
( 'arolina, but  did not purchaie  or i1:iuglltcr li\-c,tock i n  :Tort11 (2arolina. 
Tlic defendant purchnsed meat  and illeat p ~ d i l c t *  i n  ~ a r i o u s  otlier states 
a i d  said prot lwts  were transported, by 111cir11i of common carr iers  and  
o t h w  usual tranqllortation a g c n c i ~ ~ .  f rom iucli o t l m  states to defendant 's 
I i a lc ig l~ ,  Sort11 ('arolilia, branch f o r  <ale. Ncatb and incat products 
Irere receivctl dai ly  or almost dai ly  and  n c r e  1)lacetl ill the  defendant's 
cooler,- and war r~houw a t  Ralcigll. 'Thc.e 1nc7ats and 111e:it 1)rodlicti dur -  
ing tlic period qtnteil v e r c  thcreaf t r r  ioltl (111 order, a1111 distributed to  
retailers and othcr coilc2ern.; n i t h i n  t l ~ r  St:lic of Sort11 ('arolinn. T h e  
tlefendant, a t  i ts  Ralcigh, S. C., l)rancli, did not sell a n y  food products 
outside of the S t a t e  of Sort11 ( 'arolina, o r  to : r n , ~ o ~ i r  \ \ho  re~ i t l cd  or  did 
l j u s i i ~ e ~ ~  outside of the S ta te  of ATorth Carolina. D u r i n g  the  lwriod 
stated c o n ~ c  of the meat  and  111t.at foot15 n c r c  *oltl by  the defendant 's 
Raleigh braucli n.itholit being p r o c c w d  ant1 v i t h o u t  :ing changr and  
come n itllout hciiig unpacked. 

( (  ,I. - 11, c:irr,~iilg 011 it. b u \ i n r ~ ~ ~ ,  t h i i  ( l c f ( ~ ~ ~ ( l a i ~ t ,  (111riuq t 1 1 ~  l!e~-ioil 

above inc~ntio~ictl, ioltl food l ~ r o t l ~ w t *  to t11v t ~ x t l c  ill tlw ai,c>;r ~ i ~ ~ . ~ o u n ( l i ~ ~ g  
K:ilcigll, Sort11 ( 'aroli~~w. S11(211 food 11rw111ct. I ~ P I T  . I I ~ ~ I ~ I w I  111:iinI) 
fl-oir~ 11oi1lt. i l l  \t:itec other  t11a11 Sol tll ( ' : I I Y I ~ ~ I I ; I  to wi( l  l h l ~ i g l l .  Sort11 
Carol ina,  bra1icl1 of t l i ~  (l~fci1~1:ilit. 

' ' 6 .  The 1 1 1 o l i ( ~ ~ ~  r w c i w d  fro111 tlw < a l ~  of' ,:ii,l food l ) l w d ~ ~ c t .  1)y tllc 
defr~i t lant ,  Raleigh. S o r t l i  C 'arol i l~a,  hraiicli, n e r c  tlcl)o-itc~l to it. crcdit 
with thc, lYa(~ l io~i : i  13:1i1L A- Trus t  ( " O I I I ~ ~ I I ~ ~  l h l ( ~ i g l i .  S O I ~ ~ I  ( ' a r o l i i ~ a .  
This  t l c f r ~ l d a ~ l t  ~ ~ r : r i ~ ~ t n i ~ ~ c c l  c ~ l ~ t i l ~ n o u s l ?  ( I ~ l r i i ~ g  iai(1 ~ ~ c i i ~ d  in saitl 
l \ T a c h o ~ i a  13nlik (\- T1.11.t ( 'o~ill)aiiy u t l c l ~ o ~ i t  ill t110 . m ~ i  of $5,000. ~ < : I c ~ I  

\vorking t l : ~ ~  dnriug .wit1 pc1 iotl tl~ch tlrfclltl:ii~t t l i , r , \ \  :I c,licmc.lr on TY:lchovia 
I3a11k & Trus t  ('o1111)a1iy f(or t11s (111tirt8 r lwii t  h:i1t111(~ of the ~ l ( ~ f c ~ ~ i ~ l a i i t  
i11 snr.11 1)ailli o \ ~ r  ant1 wl)o\c3 tlio ~ ; i i t l  $T,.OOO. .:\it1 c .11~k  11c.ilig ~i lat lc  
pa ,mL1~ to l Y \ ~ ~ ~ l ~ o v i w  Iiaiik & Tru- t  ( ' o l~ i l j : i l~y ;  :i11t1 i l l  i ~ ~ t i ~ r n  for  <aid 
cal~r~ak \Yachovia I3ank 6 T1w.t C o i ~ r l ) a ~ i ~  i-k~lt,(l a ('a.llirlr's ('11~c.k fo r  a 
ciniilar :ilnoiint p > a l ) l c  to t l ~ r  i i c ~ f ( ~ ~ ~ t l : r i ~ t .  'I'llc tlofe~itla~it cacli d a y  
niailccl ?uch CR.II~CI ' \  ('111~k to tll(, ( ' II :IC(% S:rtional E : l l~k  of tlir Ci ty of 
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N e w  York,  S ta te  of N e w  York,  to be d e p o ~ i t e d  to  the credlt of the 
defendant's account. S o  banking n.aq done a t  Raleigh, except as  herein 
stated. ,111 dishursenlcntq f o r  wlarie. and operat ing e x p e n w  of the 
defendant's business handled a t  its Raleigh. S o r t h  Carol ina,  branch were 
made by the Raleigh cashier by  roucher  d ra f t s  t l rann  on a Chicago, 
Illinois, bank, except as  to qonir sniall items paid f r o m  p e t t ~  c a ~ l l .  

"7. I n  the  operation of it., Raleigh branch, the defendant carrie5 on 
its hooks a n  account designated as 'p t~rqonal  A ~ c c o u n t . '  n h i c h  iq a cur- 
rent account. MT1lell shipments of food  product^ a re  receired by the 
Raleigh branch,  tlie defeiltlant is credited on w i d  account f o r  thc invoice 
amounts  of ?aid shipmentq. Debit. a re  entered oil this p r i o n a l  ac2co~uit 
fo r  all remittances by the Raleigh k~railcli to S e w  Tork f o l  dcpoiit  there 
to the credit of the defendant, fo r  pay  roll t l i~hursc~nents ,  fo r  general 
expenses, etc. T h e n  a loss ii r h o n n  f rom opcrationq for  a n y  ~iiontli .  
such loss is also debited to this acco~mt .  

"6. I n  the o l w a t i o n  of its Raleigh brnlich the defelitlant also carrie. 
on its hooks a 'Profit and  Loss' account. O n  one iitlcl of this account 
there is  shown a record of gro.5 profits f r o ~ n  sale, of food 1,rotluc.ti. 011 

the other  side therc is s h o v n  a record of cspenbes, iuch a i  .alaric*. Jragcs, 
telephone and telegraph charges, trucks, tire.., gnwlinc. antl otlicr cs-  
penses. This account chows for  each nlorith vhet l ier  therc has  been a 
profit o r  a 10s. f rom operation. a t  the Kalcigh hrancli. T h e n  there iq a 
profit o r  a 1 0 ~ s ~  it  is traliqferrcd to t l ~ c  'Personal Alecount'  a t  the cnd of 
each fiscal period. 

P a r a g r a p h  omitted. 
"9. T h e  plaintiff was cmployeJ by the defendant a t  i ts Raleigh, N o r t h  

Carolina, branch from S o ~ e n i b e r  11, l93q ,  to l\lawll 23. l!)lO, a. 
'C'aqhiw' a t  a neebly wage or qnlaqr of $21.00. D u r i n g  the la i t  hcrcral 
month\  of saitl crriplogl~ir~nt the plaintiff'i t i t le ~ r i t h  t h c  defendant n a. 
changed to 'Office Manager'  of the Kalcigh, S o r t l i  ('aroliiia, bralich of 
defendant. 

"10. As Cashier and later  a.: Office Manager  of the Tialeigh, Sort11 
Carolina, I-)~-ancli of the defendant. tllc plaintiff had  charge of hantlling 
cash f rom iales nliolly within tlie S ta te  of K o r t h  Carol ina by the defend- 
a n t  of food protlucti a t  it, Ralcigh, S o r t h  ('aioliiia. branell, rliatlc tlr- 
posits of the dcfcntlant'i fund, dcr iwil  f rom w c h  ,alp.. nit11 Kacliovia 
E a n k  & Truqt Company a t  Raleigh, S o r t h  Carol ina,  tlren. cliccks 011 

wit1 hank a11no.t every (la) f o r  thc defendant fo r  tlic entire crctlit 1)alalicc 
of the  defendant's Raleigh branch over ant1 a b o ~ e  $5,000, received from 
saitl bank in e x c l ~ l i p e  therefor a Cnsliirr'q check for  a similar anionnt 
payable to  defendant. antl mailed w i d  Caqhier's check to the  Chase Na- 
tional B a n k  of the City of S e n .  T o r k ,  S ta te  of K e w  York ,  fo r  deposit 
there t o  tlie defendant's account, kept  the  record< of h o l m  n orked by  office 
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employees and handled the pay roll of the Raleigh branch of defendant 
and, along with the Manager of the Raleigh branch, signed voucher drafts  
issued by defendant for salaries and other expenses, received from the 
Manager of the Raleigh branch of defendant invoices for food products 
shipped from other states to defendant's Raleigh, North Carolina, branch 
and checked said invoices against the receiving records to ascertain short- 
ages in shipments, etc., made out claims against defendant's sources of 
supply, principally from states other than North Carolina, for any 
shortages and overcharges, and prepared arid submitted profit and loss 
statements of the Raleigh branch of defendant and transmitted them to 
Chicago, Ill., office of defendant. From time to time during the  period 
stated the plaintiff received direct from the> Branch IIouse Accounting 
Department of the defendant a t  Chicago, Illinois, bulletins containing 
instructions concerning his duties as an employee of the defendant. 

"11. I n  addition to social security tax det-luctions, there was deducted 
from the plaintiff's wage or salary each week the sum of i2Oc for premium 
in Wikon Employees Nutual  Benefit Fund and premium for life insur- 
ance, which sums were forwarded each month, along with similar deduc- 
tions from the wages of other employees, to 'Wilson Enployees Mutual 
Benefit Fund of Chicago, Illinois,' and appropriate accounts. The plain- 
tiff computed the deductions and mailed the checks to said fund each 
month, along with a required report. The  plaintiff was also required 
to keep a record of the hours work for employees, including himself, 
who numbered approximately eighteen. 

"12. Paragraph omitted. 
''13. The plaintiff has made demand upon the defendant for the pay- 

ment of compen~ation for overtime, that  is, for the number of hours 
worked each week from Xovember 14, 1938, to October 24, 1939, in 
excess of 44, and for the number of hours in excess of 42 per week during 
the period beginning October 24, 1939, and ending hfalch 23, 1940, but 
the dc.fendant n e w r  has paid anything to the plaintiff over $24.00 per 
week and contends that  the plaintiff during the period in question was 
not engaged in commerce or the production of goods for commerce which 
would entitle him to any additional compensation undei. the Fa i r  Labor 
Standards 1Zct of 1935." 

Upon these facts, judgment mas rendered in f a ro r  of the plaintiff for 
the amount of his demand, and defendant appealed. 

B a i l e y ,  L a s s i f e r  & W y n t t  a n d  Douglass  cP. D o ~ g l o s s  for  plaintiff, 
appellee.  

R i c h n r d  C .  TTTinX.ler a n d  S m i t h ,  L e a c h  d B n d e r m z  f o r  d e f e n d a n t ,  
appe l lan t .  
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SEAWELL, J. The F a i r  Labor Standards Act of 1938-Act of 25 June,  
1928, chapter 676; 52 Stat. 1060; 29 U. S. C. A, secs. 201-219-with 
some exceptions not pertinent tq this case, provides a schedule of mini- 
mum wages and maximum hours for every employee '(who is engaged in 
commerce or in the production of goods for commerce." Secs. 6 ( a )  and 
7 ( a ) .  Section 3 (b )  defines commerce as used in the Act as follows: 
(( ( commerce' means trade, commerce, transportation, transmission or 

communication among the several states or from any state to any place 
outside thereof." 

I t  has been said that  the Congress has not exhausted its full power 
under the Commerce Clause in this legislation. I t  may well include 
categories not now within the confines of the Act. But  i t  has greatly 
broadened the conception of interstate commerce, and extended its reach 
or comprehension of the instrumentalities employed, particularly on the 
human side, as a means of removing burdensome inequalities and as a 
measure of social justice to those employed, including in the Act a ras t  
number of persons not theretofore considered in this connection, but whose 
exclusion would defeat the purpose of the Act. Sec. 2 ( a ) .  I n  doing so 
it has stricken down court opinion reflecting a narrower view of the 
powers of Congress under the Commerce Clause. Hammer  v. Dagenlzarf, 
247 U. S., 251, 62 L. Ed., 1101; C. S. r. Darby, 312 U. S., 100, 85 L. Ed., 
609; and has hurdled judicial abstractions thought to be defeative of its 
purpose. U. 8. v. Darby, supra; Rirschbaum Co. v. Walling,  316 U.  S., 
517, 86 L. Ed., 1638; Walling c. Jacksonville Paper Co., 87 ( U .  5.)  
L. Ed., 393. 

We have freely entertained cases arising under the Wage and I lour  
Law, although it imposes a liability with respect to damages not of a 
character heretofore cognizable in our courts. EIart v. Gregory, 220 
K. C., 180, 16  S. E. (2d),  837; Cronzplon c. Baker,  220 N .  C., 52, 16  
5. E. (2d),  471; Overnight X o f o r  Tmtlsp. Co. v. Afissel, 316 U. S., 572, 
582, 86 L. Ed., 1682, 1691. But we are dealing with a Federal Lam, and 
i t  is incumbent upon us to apply the rules of construction obtaining in 
the Federal jurisdiction, regardless of the cliches of interpretation we 
might otherwise employ. 

We are not dealing here with the clause of the Act relating to the 
production of goods for commerce, nor with the distinctions peculiar to 
cases where the employee attempts to qualify for the protection of the 
statute as one who is so engaged. I l n r f  v .  Gregory, supra. The clause 
under which plaintiff claims protection is simpler and broader-"engaged 
in commerce"-which we think, if it  means anything at all, signifies that  
the employee is so engaged if his services-not too remotely, but sub- 
stantially and directly-aid in such commerce as above defined. With 
reference to that clause, it  is said in Ii'alling c. Jacksonville Paper Co., 
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s u p m :  "It is clear that  the purpose of the Alct was to extend Federal 
control in this field throughout the farthest reaches of the channels of 
interstate con~merce." I11 that  connection the opinion quotes from the 
statement made by Senator Borah, speaking for the Senate Conferees on 
the Conference Repor t :  ". . . if the business is such a<; to occupy the 
chalinels of interstate commerce, any of the employees who are a neces- 
sary part  of carrying on that  lmsiness are within the tcrims of this bill." 
53 Cong. Rec., '75th Cong., 3rd Sess., P t .  8, p. 0170. 

I f  the plaintiff did so aid the defendant in ally phase of its business in 
which i t  was itself engaged in interstate conmerce, both of them come 
within the purview of the Act. 

I n  tlie case a t  bar, the defendant is not aided by TT'nl i i~ lg v. J a c k s o n -  
rille I'nper C'o., s u p r a ,  or the absence in the present case of the conditions 
thought necessary in the TT'trlli11,q cuse ,  suprcr, for the plaintiff's recorery. 
The plaintiffs in the two cases are not like situated. Thsre, the suit was 
by one sngaged in tlie local dclirerg of the goods to custon~crs, and it was 
necessary to maintain tlie theory of continuity of the movement in 
commerce, clespite a teitiporary interruption in defendant's warehouse, 
in order to connect tlic enlployrnent with the commerce. IIere, it  may be 
conceded ~vithout detriment to plaintiff's case-or necestary exoneration 
of tlie defendant-that the products nloring in interstate commerce came 
to rest in defendant's Raleigh warehouse ~vithout further obligation to 
the "channels of coirinlerce" theory in its local distribution, if, nererthe- 
less, plnii~tiff's serrices in any substantial and direct n ay aided in the 
interstate commerce in nliich defendalit was actually engaged. 

I11 tlie cast= a t  bar. the plaintiff contend>, and ~ v c  think with reasoil, 
that his service\, or a t  least a substantial part of tliem, n-ere connected 
with the flow of goods in commerce before tlieg came to rcst, if they did 
so, in the defendant's local warelionqe, or in connection laitli that result. 
I h t ,  that the defendant receired its own products hy diiprnent to iticlf 
or its agency in this State may h a ~ e  an important k~taring upon the 
functions of its Raleigh branch, the extent and mannsr in which the 
commsrce a t  the instance of defendant was projected into this State. the 
participation tliereiii by its local agency, and the connection of tlie plain- 
tiff with such commercr. 

I n  one phase of its business, the defendant n as unquestionably engaged 
in interstate commerce: I n  gathering its materials of trade, slaughtering 
livestock, and purchasing meat products outside of the State and shipping 
thein to its uarehouse in this State for local or intrastatl. distribution. 

Down to the time tlie products came to reqt in the Raleigh warehouse, 
defendant dealt with them and transported them in interstate commerce, 
and the agreed facts indicate that  its agensy here was maintained pri- 
marily to aid and facilitate both such transportation and final distribu- 
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tion within the State. These products, we think, did not come to rest 
liere ~vithout a substantial contribution by the Raleigh agency to that  
result. 

The plaintiff, of course, woultl not necessarily be engaged in interstate 
commerce because of his connection with the business of the employer, 
if his olvn activities were confined solely to assistance in intrastate dia- 
tribution. The question before us i? ~vhether the duties performed by 
the plaintiff could be considered altogether within the pale of defendant's 
local distribution bl~siness x i th in  the State, or whether they were essen- 
tial to  or in aid of its interstate commerce. Foster 2' .  S n f i o n a l  B i s c u i t  
Co., 31 1". Supp., 241;  ST'nlling c .  Jaclisoncille P a p e r  Co. ,  slcpra; K i r sch -  
baz tm Co. 1 . .  l17all iny,  szrpra. 

Doubtleqs some of the duties performed by one in plaintiff's position, 
or similar position, might fit into the concept of a purely independent, 
local concern, in no wise engaged in interstate commerce; but they would 
be just as appropriate or necessary to the conduct and management of an 
interstate concern with a set-up dealing altogether in interstate com- 
merce. The acts of the cmplogee, although abstractly similar, take on a 
different significance according to the activity which they aid. Others 
of these duties serm more directly concerned xvith defendant's interstate 
commerce. 

The Raleigh branch lvas not autonomous. The evidence discloses it to 
be, in effect, an agency of the defendant, integrated with the Clhicago 
office a< an  interstate set-up, and acting under the control and manage- 
ment of the home office as an  efficacious if not necessary instrumentality 
in keeping its products flowing in interstate commerce from the various 
shipping points o u t d e  the State to its o~vn warehouses in thiq State. 
The existence of the branch office a t  this, the receiving end of thc line. 
n-as as necessary to the defeizdant's way of doing husiness as \yere the 
fncilitieq by which the products were collected and put into the flow of 
commerce. 

Amongst the duties performed by the plaintiff were handling cash 
from sales of products from the Raleigh branch; making deposit of cash 
in the Tachor i a  Bank & Trust Co. at Raleigh; drawing checks on such 
deposits for all sums in excess of $5,000.00, and making daily remittances 
to the home office; keeping records of hours worked by office employees 
at the Raleigh branch; handling the pay roll of the employees of the 
Raleigh branch; signing T ' O U C ~ P ~  drafts issued by defendant for salaries 
of employees and payment of other expenses; receiving invoices from the 
Manager of the Raleigh branch for food products shipped from other 
states. and checking invoices against receiving records to determine short- 
apes in shipments; making out claims against defendant's source of sup- 
ply from other states for shortages and overcharges; maintaining the 
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profit and loss account of the Raleigh branch of the corporation; pre- 
paring and subn~i t t ing  to the Chicago office statements of profit and loss 
of the Raleigh branch; receiving from tlie Chicago office, bulletins con- 
taining instructions as to his duty as an  employee; deducting and trans- 
mitting to Chicago social security tax and a weekly sum for premiums in 
tlie Wilson Employees Mutual Benefit Fund,  with the required report ;  
keeping records of the llours of work of the approximately eighteen 
employees of the defendant's corporation a t  its Raleigh branch. 

Some of these duties may not be of great significanve. I t  may be 
difficult upon analysis to classify all of them one way lor another, but 
soinc of them we think essential to the maintenance of dl.fendant's busi- 
ness, taken as a whole, including its interstate commerce. The  plaintiff 
kept the records of the office generally, without any distinction as to 
items which might pertain to purely localized business ; handled the pay 
roll of all employees, regardless of whether they were engaged in  receiv- 
ing and storing the incoming products or otherwise; signed vouchers for 
wages and expenses, the latter presumably including costs of transporta- 
t ion;  kept track of the goods moving in comnlcrce to sce whether they 
arrived, and made out claims against the source of supply in other states 
for shortages and overcharges; dealt directly wit11 the home office in 
daily transmission of the funds and reports of profit and loss. These 
duties did not begin with the distribution of the product after i t  had 
come to rest in the North Carolina warchous~~ ;  they were not all confined 
to localized activities or to local distribution, or necessary to that  branch 
of the business. They were activated by the necessities of defendant to 
keep informed as to the interstate movements of its products from points 
of shipment outside the State, and facilitated their control and reception 
here. Without somc of the services enumerated, whether performed by 
the plaintiff or somc other person, i t  would seem that  the defendant's 
business of shipping its products to the Raleigh branch would have been 
impaired, disorganized, or greatly impeded. 

I t  is not necessary that  all of plaintiff's efforts be directed to the inter- 
state comnierce side of defelldant's business. I t  is sufficient if they 
directly tended to aid in that  enterprise. I t  is not a question of pcr- 
centage; the de mi? l i r n i s  doctrine does not apply in cases of this kind. 
Il'trrd v. C c n t m l  Pnrtd d: ( ; m r r l  Co., 33 F.  Supp., 40 ;  I i a r t  z?. Gregory, 
218 N. C., 184, 10 S. E. ( % I ) ,  633. 

T l~e rc  has becn no attempt to formulate aux general rule applicable to 
CRSCS of this kind. I t  is a matter of the application of sound judgment, 
upon the facts of the particular case and within the limitations of the 
.\ct, in fairly appraising the relation of the employee and of his services 
with respect to the interqtate commerce of his employer, where that  
esists. Wc thiilk the services of the plaintiff have a reasonable and sub- 
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stant ial  connection with sucli commerce of tlic defcntlant-were intended 
to be and, i n  fact,  were efficacious i n  i ts  l)romotioil and conduct-and 
hr ing  h i m  within the  protection of the Act. T h e  judgment of the court 
below is 

Alffirrned. 

STATE v. 5L4RR HARVEY BOYD ASD MOI.'FITT DOTSON WILI3ORS. 

(Filed 28 .tpril. 1943.) 
1. Criminal Law 5 2 6  

Upon a motion for nonsuit under C. S., 4643. if there be any cvidence 
tending to prove the fact in issue or which reasonably conduces to  its 
conclusion a s  a fairly logical and legitimate clcduction, the case should be 
submitted to the jury. But where there is merely a snapicion or conjectnre 
in regard to the charge in the bill of indictment, the motion should be 
allowed. 

Whcre a complete defense is established bp the State's case, on a crinl- 
inal indictment. the defendant should be allowed to avail himself of a 
motion for nonsnit under C. S., 4643. 

3. Burglary and Unlawful Breaking l e ,  7- 

Upon indictment under C. S., 4236, the burden is upon the State to  sliow : 
(1) thnt tllc person charged was fonnd having in his possession an implc- 
ment or implements of housebreaking enumerated in, or IT-hich come 
within the meaning of the statute; and ( 2 )  that sucli possession was 
without lawful excuse. 

4. Burglary and Unlawful Breaking 5 0- 

In  the trial of an indictment for the possession of implements of house- 
breaking, where the State's evidence fails to show that any of the in~ple- 
ments were for the express purpose of housebreaking and fails to show 
that  any of them were implements enumerated in the statute, C. S., 4236, 
except perhaps a "bit," and shows that all of the tools or implements, 
except pistols, were in common use in lxnful and ordinary occupation(;, 
without any circumstances inferring thnt the implement< were for bur- 
glarious purposes, there is no evidence to <upport a verdict of guilty and 
motion of nonsuit should have been granted. 

A l ~ ~ ~ ~ ~  by defendants f r o m  Diron, Speciol ,Judge, a t  October Term, 
1942, of FR-~KKLIN. 

Cr imina l  prosecution charging defendants with h a r i n g  i n  their  joint 
possession, without  lawful  excuse, cer tain implements of burglary. C. S., 
4236. 

T h e  implements, i n  possession of which defendants a r e  charged to 
have been found i n  Frankl in  County, enumerated i n  t h r  bill of indict- 
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ments a re  : "3 pistols with cartridges fo r  same, bolt cli])pers, wrecking 
bar, two big scrc\vdrivers. 2 pairs  of gloves and flashlights. blackjack, 
brace and  bit, and  p1iei.s or nippcrs  aiid o thr r  in~plcments  of dangerous 
and  offenrirc na ture  fittcd a l ~ t l  dt>signed for  lihe ill bu *glary or  other 
honscbreaking or  f o r  m e  i n  h u r g l ~ i r y  nit11 cxplo-ivcs." 

I-po11 the t r ia l  i n  Superior  Cour t  eridellce cofl'eled by  the S ta te  through 
the  witincs~cs, S ta te  H i g h n a y  Pa t ro l inan  31. I T .  I 2 p u l i i  and one S. T. 
Denton, tends to  show t1ic.e facts  : "A\rountl" twclve o'clock on tlirl liiglit 
of 1 6  ,\pril, 1012, P a t ~ . o l ~ l ~ a n  I$n~in, acting i n  his  official capasity, and 
accoiii~)anietl by L)cntoi~, vcir ig  two cars, a l'ontiac and :I '11 Ply~l iou th ,  
"11~rlicd just b e p d  the r n o n m ~ c w t  on M a i n  Stiet,t  i n  L ~ u i \ l ) u r g . ' )  '(ca111e 
on back t lonn thc s t r r r t  a i d  pullcd into a s c r ~  ice ,tation to \\ ai t  fo r  thcni 
to  come by. T h e y  carnc by pre t ty  soon." T h e  patro1nl:in "chcckctl tlnc 
Pontiac" as  it  \ \cnt  o11t Ka.11 Strect ,  ant1 fomitl tha t  it  \ \ a <  occupied. 
and bcing d r i ~  en hy  ":I fcllow T,as.iter." Tlicn tlic p a t r o l n ~ a n  "ncnt  to  
check tlie '41 l'l?moutli." It "liad come oil tlown i n  f ron t  of the Big  
-ipl)le ('af(,," and tlw patrolman l'touclied the .ircn alld tlicy pnlled 111) 
along thcrc a t  the B i g  L\pple." Dcftwtlal~t  V i l h o r n  n-as lriving the car.  
and defcntl:~nt I h y d  n aq on tllc riglit f ron t  seat of it. Xo one e1.c n as 
i n  the car .  Tlii, \vai not ol c r  ten inninutcs :I t'ter t l ~ c  car< n ere v e n  near  
tlic ii ion~unelit .  IYlit~11 tho lxitro1111an came 1111 to tlis ca r  11c aqhed 
T\7ill)orn if lie objcctctl to his car  bcing scarclictl, to n l i i c l ~  TT'ilhorn "raid 
lie did ~ ~ o t , "  ant1 got out of t 1 1 ~  car. ~ ~ ~ l n e ~ t ~ u p o n .  the  liatrolnlan, ul)on 
1ooLiiig i n  the back of the car ,  fomid about a q u a r t  of -\\lii,ckey on the  
floor back of Vi lhorn ,  and, picking u p  hi. overcoat, found a pistol i n  it .  
T h e  patrolman then a r r s ~ t s d  \\7ilhorn. & i t  tha t  t imc thc shcriff, having 
1lc:iid tlie .ircn. liad "walkctl out there." Thcn  the patiwli~nan liacl Boyd 
to get out of the  car,  and, fillding i n  '(the glove compartment" "a flash- 
liglit and anotlicr pistol aiid a l~lackjack" 11s "p11t tlicnl hotli undcr ar- 
rest." I\-alkctl with tliem to, and  put  them i n  jail. Dcnton, following 
cloicly, t l r o ~  c t l ~ c  ca r  to the  jail. 1-I' to that  tiiuc t l~ t ,  olticer had  fount1 
only tllc \ \ l l i iks - ,  flasllligl~t,  trio pi\tols and l)lack,jack, :I.; a h \ - c  itatetl. 
B u t  after d ~ f ~ n d : i n t i  were locked up, the o f i c ~ +  p v c  ('tlic cur a thorougl~  
clicck." T h e  linck scat cwql~ion n a*: out. Tn tlie car  they fomncl t h c v  
articlcr,  in  acltlitioli t o  t11o.s aborc c~ninrrc~r:~ttvl : "a lmlt cllttcr . . . ~ m t l c r  
tlic nnat . . . oil tlis floor, nlider boot i n  tlic l r~lnli." "a large .crcwtlrircr 
ill the  t runk" ; "I\ rcckilig 1 ~ r  . . . in  t h r  hoot" : ( % r a w  and bit"; "one 
I~i:tol . . . kind of rn-t? . . . in tlic lmot . . . ljclnind the t i re  . . . i t  
was loatlc~tl" ; "a liair of pl icr i  ant1 scrcn d r i r c r  ill the 1)oot" ; a ",tran 
lint." and  a ".li~ker ha t" ;  t n o  pi13s of glo\rq, cine i n  tlic ,rrloxc compart- 
mcnt ant1 tllc otlwr on t l ~ c  floor i n  the back ;  anotlncr flashlight "in the  
seat"; and n ( 'fan bclt in  tlie trnnk." ( E a c h  of t h e w  arliclcs w i s  intro- 
duced in eridencc as  exliibits.) 
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The patrolman testified that  when he stopped the defendants, Wilborn 
said, in the presence and within the hearing of Boyd, that  "they liad that 
stuff in there for their protection"; that  "they had been stopped with 
some liquor and had some liquor taken from them"; that  "they carried 
the gun for his o~vn  protection"; that, on being asked what they were 
doing down there, "Wilborn said he had started to Rocky Mount to get a 
load of liquor7'; that, i n  reply to question of patrolman as to "why he 
didn't go down 301, it was so iiiuch nearer." 'iT-ilborn "said he wanted to 
see a man in Henderson, so he came there"; and that, on being asked 
who the nian v a s  in the other car, n'ilborn "said lie didn't know hini- 
just happened to run up together and they were both lost," but that  
"when some officers from Virginia came tlow~i and questioaed them 
about it" "they later told me who he was." 

L1lld on cross-exaniination, in pertinent part, the patrolman coiitinued : 
"Mr. Boyd said he did not know anything about ally of it, said he waq 
just riding . . . They didn't make any effort to get away or make any 
objection to me searching the car or niake any motion that  I woulcl coil- 
strue as an attempt to get a m p  . . . The bolt clippers are r l i a t  is known 
as a bolt clipper or cutter, is used for cutting bolts. arc part of a niccha~i- 
ic's tools-you can use tlicm to cut most anything-they are used around 
a garage . . . The brace and bit is a common tool of the carpenter, I 
~ o u l d  say so . . . Tlic scren.tlrirer you see in every garage and in liotiie~, 
that  is a w r y  common tool . . . I belierc the wrecking bar is an  ordi- 
nary ~vrecking bar-nothing unusual about it . . . a lot of mechanics 
have them and use them . . . Tliii little screwdrirer is an ordinary 
screwdriver . . . You can buy them any~rliere, a i d  the same thing about 
the pliers-they arc used around garages and filling stations, and carpen- 
ters and electricians uw then-evcryone should hare  flashlights I do 
not recall that the glove compartment was difficult to open. I mashed 
the button and . . . it came open very easy . . . Mr. Wilborn told me 
that  he had the pistol for protection-that he liad some liquor taken 
off of him . . . Mr. Boyd said that he was just riding v i t h  hiin as a 
passenger. Mr. TT'ilborn said he m s  a mec*hanic. That  was what he 
said that he had follon.ed the trade of a mechanic for a long nuinber of 
years and these ~i-ere his tool. . . . I didn't find among these tools any 
sax-ed-off shotguns, or any extra a m m u n i t i o ~ ~  for the pistols, or any 
nitroglycerin or any ammonia, any butcher knife, any chisels, drill 
puncheq, soap, wire or rope, eye-droppers, dynamite caps or fuses, sledge- 
hammers, breast drill, drill bits. S o ,  sir, I didn't find any of the articles 
you have called over." on re-direct examination the Patrolman 
said:  "I did not find any machine guns . . . 75 N31 cannons . . . any 
shotguns." 



8 2 I N  T H E  S U P R E M E  COURT. [223 

Tlle testimony of S. T. Denton, as contained in the record, is, in the 
main, in corroboration of the patrolnlan in identifying thf. articles found 
in the car. 

When the State rested its case, defendants and each of them moved 
for judgment as of nonsuit. C. S., 4643. The motion was denied and 
defendants excepted. 

Verdict: Guilty as charged in the bill of indictment. 
Jndgmcnt : ,Is to defendant Moffitt Dotson Wilborn: (Confinement in 

State's Prison a t  Raleigh for a period of not less than 10 nor more than 
12 years. 11s to defendant X a r k  Harvey Boyd: Confinement in State's 
Prison a t  Raleigh for a period of not less than 7 nor morc than 10 years. 

Thonph indicted in the same bill and tried together, defendants sepa- 
rately appeal to the Supreme Court and bring u p  separate records, iden- 
tical in all respects except as to judgment, and separately assign error. 

Affornc?j-Gcnertrl  i l f c M ~ i l l n n  and Al s s i s fan f  A f forneys-G'eneral P a  f t o n  
nnd Rhodcs  for t h e  S f a f e .  

17arhorough cf. ~7ctr1)oro~rqh for  t lc fcndnnfs  Bo?yd nnd [Vi lborn,  appel- 
lnnfs .  

T T r m n o ~ s ~ ,  J. Ikfendants,  in the main, stress for error, and properly 
50, the refusal of the court to grant  their motionq under (I. S., 4643, for  
judgment of nonsuit. 

I n  considering motion for judgment of nonquit under (1. S., 46-13, the 
general rule as stated in S .  1'. . lohnson,  190 N. C., 429, 154 S. E., 730, 
and in numerow other decisions of this Court, is that  "if there be any 
evidence tending to prove the fact in issue, or which reasonably conduces 
to its conclusion as a fairly logical and legitimate deduction, and not 
merely such a9 rakes a suspicion or conjecture in regard to it, the caw 
should be submittctl to the jury." Rut  where there is merely a suspicion 
or conjecture in regard to thr  charge in the bill of indictment against 
defendant, the motion for judgment of nonsuit will be allowed. S. 7,. 

.Johnson, supra ,  and cascs cited. See 8. 1 ' .  S tephenson ,  218 N .  C., 258, 
10 S. 15. (2d) ,  819; and also 8. I > .  TTinson, 63 N .  C., 335; 8. v. Sigmon, 
100 N. C., 684, 130 S. E., 854; &'. 1 % .  , l fonfngue, 105 N. C., 20, 141 S. E., 
2135; 8. 1 ) .  i l f n d d ~ n ,  212 N .  C., 56, 192 S.  E., 850; S. 1 1 .  S h e l n u f f ,  217 
N .  C., 274, 7 S. E. (2d) ,  561; 8. 1 % .  T o d d ,  222 N. C., 346, 23 S. E. (2d) ,  
47;  S. 7,. Goodman .  220 N. C., 250, 17  S. E .  (2d) ,  8; A. 1'. P e n r ? ~ ,  220 
K. C., 248, 17  S. E. (2d) ,  4. 

,\lso, on a motion for judgment as of nonsuit, under C. S., 4643, the 
rule is, as stated in 8. I.. FulcAer ,  184 N. C., 663, 113 S.  E., 760, "that 
where a complete defense is established by the State's case, a defendant 
should be allowed to avail himself of snc l~  defenqe." See also S. v. IIed- 
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defi ,  187 N.  C., 803, 123 S. E., 65;  S. v. Cohoon,  206 X. C., 388, 174 
S. E., 91;  8. v. T o d d ,  supra. 

I n  the T o d d  case, supra,  applying this principle to an  alleged confes- 
sion of defendant, offered in evidence by the State, Devin, J., sa id :  
"While the State by offering this statement was not precluded from 
showing that  the facts were different, no such evidence was offered, and 
the State's case was made to rest entirely on the statement of the defend- 
ant, which the State presented as worthy of belief," citing cases. 

Defendants are indicted under that  portion of the statute, C. S., 4236, 
which prescribes that  "if any person . . . shall be found having in his 
possession, without lawful excuse, any pick-lock, key, bit or other imple- 
ment of housebreaking . . . such person shall be guilty of a felony and 
punished by fine or imprisonment in the State's Prison, or both in the 
discretion of the court." 

This statute, significant to note, is patterned after the English statute 
known as the Larceny Act, 1561, 24 and 25 Vict., chapter 96, sec. 58, 
which is more condensed in expression than a prior English statute, 
5 Geo. 4, chapter 83, sec. 4, as quoted in Chitty on Criminal Law (1832), 
Vol. 111, p. 1116, and in  pertinent par t  prescribes tha t :  "Everyone . . . 
who is found by night having in his possession without lawful excuse 
(the proof of which excuse lies on such person) any pick-lock, key, crow, 
jack, bit, or other implement of housebreaking shall be guilty of a mis- 
demeanor." And in  this connection it is noted that  in the case of S. 21. 
Dozier,  73 N .  C., 117, a t  J u n e  Term, 1875, a case in which the Court 
then said that  breaking and entering a storehouse, with intent to steal the 
goods and chattels therein, is not a criminal offense a t  common law or by 
statute in  this State, Bynum, J., directed attention to the above English 
statute. Thereafter, a statute was incorporated in the Code of North 
Carolina, adopted in 1883, sec. 997, which in pertinent part  reads: "If 
any person . . . shall be found by night having in his possession, mith- 
out lawful excuse, any pick-lock, key, bit or other implement of house- 
breaking . . . shall be guilty of an  infamous crime," etc. Thus it 
appears that  the statute so adopted in this State is in almost the same 
words as the English statute except that  the clauee "the proof of which 
excuse lies on such person," contained in the English statute, was deleted. 
I t  is manifest and significant, therefrom, that the General ,Issembly did 
not intend that  this clause should apply in this State. And the statute, 
unchanged in  wording, was brought forward in the Revisal of 1905, as 
section 3334, which JTas amended in 1907 by striking out the words "by 
night." Public Laws 1907, chapter 522, sec. 1. As so amended it is now 
the statute under which defendants are indicted. C. S., 4236. I n  the 
light of the foregoing it is clear that  in this State, under this statute, 
the gravamen of the offense is the possession of burglar's tools without 
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laxful  excuse, S. P .  T'ick, 213 S. C., 235, 105 S. E., 779, and the burden 
is 011 the State to <how two tliings : (1) That  tlie person charged was 
foulid having in his possession an ilnplen~ent or implements of house- 
breaking ennnierated in, or which come n itllin the r~leaning of the itat- 
ute; and (2 )  that  such possession was mithout lawful excuse. 

111 this col~ilection it is noted that  the Engl iJ l  courts, treating of cases 
relating to this phase of the statute, seem to hold that altllough an imple- 
ment be ~ l s d  in tlic ordinary affairs of life for l a ~ ~ f u l  p11rposes, it  is to 
he conritlercd an  implement of burglary nithi11 the incaning of the - k t  
( I )  if it  be capable of being used for the purpose of houvhreaking, and 
(2 )  if,  a t  the t i ~ n e  and placed alleged, the person c1l:~rged had i t  in 
possession for that  purpose. *lnd. further, although 1111 l t ~  the Englifli 
rnlc when a, person is charged with powwion  of an  implement of h o u ~ e -  
breaking, tlie burticn of proving l a r f u l  escu.r, is oil the person i o  charged, 
that bnrtlen is discharged by the accuwl  if he prove illat the alleged 
implemrnt of houwhrcaking, capable of being used for that pnrpov,  is 
a tool used hy him in his trade or calling. See 9 H a l . ~ b u r y ' ~  L a n i  of 
Eiiglantl. P a r t  X11I. on Criminal Law a d  Procedure, icction 1353 ; anJ  
Tlie English and Ernpire Digest Supplement 1010, Tol. 1-1, page 10,'. 
Nos. 10727, 10729 ( a )  ; and Vol. 15, page 960, P a r t  S S S I V ,  section 13. 

Allso, i n  the case of S. I , .  E'crrotlr, O i  Co~ili., 25S, 116 ,I., 336, it ap- 
pears that  in the State of Connecticut there iq a statute in ahnost exact 
wortlillg of the pertinent section of the Engliili Larceny Act, including 
tlie clause as to proof of excuse being upon the accwed, n-hich ir herein- 
above quoted. I n  that case the Suprenw Court of Errors of Comlecti- 
cut, speaking of, a i d  approring the charge of the trial court, as a clear 
and accurate constrnction of tlie statute. has this to say:  " 'An instru- 
ment of housebreaking,' said tlie ('ourt, 'may he such from it. essential 
nature, that is, it  may be onc n h i c l ~  i i  made and dciignctl for the express 
purpose of honcebrcaking.' Or,  it  'may he one which is such trmporarily 
and for a particular purpose, and nliether such or not would depend 
upon t n o  consideration* : "First, is i t  one that is reaconahly adapted for 
usc in housebreaking; and, second. n as it a t  the time intended or actually 
used for that  purpose?" ' " 

I n  the light of the similarity in wording of the Engli.11 and Connecti- 
clit statutes to that  in this State, C. S., 4226, the con-truction so made 
and applied by the English and Connecticut courts, as aLove indicated, is 
convincing and appropriate in coilridering the case in hand. 

Therefore, applying thcie principles to the fact* in the p r ~ ~ n t  case. 
we ar r  of o~il l iori  that  the State has failed to offer evidtmce sufficient to 
support a verdict of guilty. The evidence fails to show that any of the 
articles found in tlie autornohile m s  an impleineiit made and designed 
for tlie express purpose of housebreaking. I t  fails to show that  any of 
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them were impleineilts enumerated part icular ly i n  the statute, except 
perhaps the "bit." I t  fa i ls  to show tha t  a n y  of the  implements were 
reasonably adapted for  use ill houiebreaking, o r  tha t  they were the  kind 
of implcnients used by burglars. On the contrary,  the evidence for  the 
S ta te  tends to shou. t h a t  eacb of the articles, including the "bit," so 
found, except tlie p i ~ t o l s ,  and blackjack, is a tool or instrulneiit i n  com- 
mon use i n  l a v f u l  occupatiolis, and in the ordinary affairs of life. More- 
over, tlie evidencc fail.: to show facts and circunistanees f rom whicll i t  
may  be inferred tha t  a t  the t ime and place i n  question defendants pos- 
sessed the implenients, singly or ill combination, as burglar's tools or f o r  
the purpose of llousebreaking. 

T h e  phrase "without 1an.fld excnqe" must  be construed i n  the spir i t  of 
the  statute. And,  cren thoupli the possession of the pistols and  black- 
jack Ire un lanfu l ,  arid even though the defrndants  posqessed tho pistols 
and blackjack f o r  the pllrpow of personal protection i n  the u n l a ~ r f u l  
t ransportat ion of intoxicating liquor, ill accordance nit11 statement of 
defendant Wilborn, such po~.essioil is not within the nleaning of the  
s tatute  i n  question. 

This  case is distinguisliable f rom S. 1 % .  171cl;, s l r p m ,  n h e r e  defendant 
was charged with having i n  posse-sion certain implements of burglary. 
Though  i t  is there stated t h a t  "the part icular  section of the  s tatute  under  
n h i c h  defendant n-as being tried does not require the proof of any  'intent' 
or 'unlawful use,' " i t  must  be borne i n  mind tha t  there "tlie defendant 
made no contention that  the tools found in tlie no.csession of Denton and 
the  other occupaiits of the  car  were not implements of househrc.aking." 
Therefore. the rule there stated must be read i n  the light of the facts  i n  
tha t  cake. "The l a v  discussed i n  a n y  opinion is set ~ r i t l i i n  the frame- 
work of tlie facts of that  par t icular  case," Barrlhill, J., i n  Lighf Co. 1 % .  

Jloss, 220 S. C., 200, 17  S. E. (2d) ,  10. See also 8. 7 % .  Ctley,  an te ,  39. 
F o r  the  reasons stated, the judgment of Superior  Court  against each 

defendant is 
Reversed. 

C.  31. BYERS r. SARA SHERMAN BYERS. 

(Filed 28 -4pril. 19-13.) 

1. Actions § 4:  Equity 8 ld- 
S o  civil rights can inure to one out of his own violation of the criminal 

law. 

2. Same- 
The courts are  open for the determination of rights and the redress of 

grievances, but not for the rewarding of wrongs-one in flagrante dclicto 
is not permitted to recover. 
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3. Appeal and  E r r o r  5 49b: Trial 5 2%- 
Expressions in an opinion are  to be interpreted in connection with the 

factual situation under review. 

4. Pleadings 5 3a- 
A plaintiff is not held bound to anticipate and n e g a t i ~ e  in advance all  

grounds of defense to the action he brings, and petitions for divorce do not 
constitute an exception to the general rule. 

5. Divorce 5 2a- 
Xotwithstanding the broad language of the separation statute, a hus- 

band may not ground an action for divorce on his own criminal conduct 
towards his wife. A full review of recent divorce and separation statutes 
and decisions thereon. 

6. Same- 
d r i  action for divorce may not be maintained on the ground that the 

husband and wife have lived separate and apart for two years, when it  is 
shown and pleaded in bar that such separation was the result of plaintiff's 
wrongfnl abandonment of his wife and their children, and his offering of 
such indignities to defendant's person as  to render her condition intol- 
erable and life burdensome. 

7. Pleadings 3 15- 
A plea in bar is  not to be overthrown by demurrer, if good in any respect 

or to any extent. 

8. Divorce 55 11, 13- 
An order for support, either pcwdente l i tc  or under C. S., 1667, without 

more, will not perforce defeat an action for divorce under ch. 100, Public 
Laws 1037. Such an order is not final and may be modified or set aside 
on n showing of changed coi~tlitions. C. S., 1666. 

9. Pleadings tj 21- 
A discretionary ruling on n motion to amend pleadings is not reviewable 

on appeal. C. S., 547. 

APPEAL by  plaintiff f r o m  Johnson,  Special Judge, a t  J a n u a r y  Special 
Term, 1943, of ~ I E C K L E X B U R G .  

Civil action for  absolute divorce on the  ground of two years separation. 
T h e  complaint,  filed 7 March ,  1942, alleges : 
1. T h a t  plaintiff and defendant  were mar r ied  i n  March,  1936, and 

lived together as  husband and wife unt i l  February,  1940, when they 
separated. 

2. T h a t  plaintiff and  defendant  have lived separate  and  a p a r t  continu- 
ously fo r  the  past two years, and the  plaintiff has  resided i n  this  S t a t e  
fo r  a period of one year. 

Wherefore, plaintiff p rays  t h a t  the  bonds of mat r imony be dissolved 
a s  provided by  ch. 100, Publ ic  Laws  1937. 

Defendant  filed answer 1 0  ,\pril, 1942, admit ted the  mar r iage  and  
alleged t h a t  plaintiff and defendant  lived together as  husband and wife 
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from March, 1936, until the plaintiff wrongfully abandoned her i n  
September, 1940. She also admitted the plaintiff's residence in the 
State for a period of one year, but denied that  they had lived separate 
and apar t  within the meaning of the divorce laws. 

I n  a further defense and cross action the defendant asked for alimony 
without divorce or subsistence and counsel fees under C. S., 1667, as 
amended. 

The plaintiff filed motion to strike the further answer and cross action 
under authority of Szlz*er 1 ' .  S i l c c r ,  220 S. C., 191, 16 S. E. (2d),  834, 
and S h o r e  v. Xhore ,  220 N.  C., 802, 18 S. E. (2d),  353, which was 
allowed. Whereupon, the defendant instituted an  independent action for 
subsistence and counsel fees, alleging wrongful abandonment, etc., on the 
part of defendant, aud upon denial of liability and issues joined, the jury 
found that  the defendant therein, plaintiff herein, had failed to provide 
his wife and their two children with necessary subsistence and that  he 
had offered "such indignities to the person of the plaintiff (the wife) as 
to render her condition intolerable and life burdensome, without any 
fault of the plaintiff, as alleged in the complaint." 

I n  the meantime a trial of the present action resulted in verdict and 
judgment for defendant, from which the plaintiff appealed, and a new 
trial was awarded for error in the charge. 222 N. C., 298. 

Over objection of plaintiff, the defendant then applied to the court for 
leave to amend her answer and to qet up  in bar of the plaintiff's action 
the record in the case by the defendant for alimony without divorce. 

The motion being allowed, the plaintiff interposed a demurrer to the 
plea in bar, which was overruled. From the two rulings, the plaintiff 
appeals, assigning errors. 

T h a d d e u s  3. L l d a m s  fo r  plainfi , f f ,  nppellrrnf .  
Carswe l l  d E r c i n  nnd  B o b i n s o n  d ,Jones for  d e f e n d n n t ,  appellee.  

STACY, C. J. The broad question for decision is whether an action for 
divorce may be maintained on the ground that  "the husband and wife 
have lived separate and apart  for tlvo years" (ch. 100, Public Laws 
1937)) when it is shown and pleaded in bar that  such separation was 
the result of the plaintiff's wrongful abandonment of the defendnnt and 
their two children, and his offering such indignities to the person of thtl 
defendant as to render her condition intolerable and life burdensome. 
Specifically, the question posed is whether the amended answer states a 
good plea in bar, admitting for the purpose the truth of the facts alleged. 
17 Am. Jur. ,  267; 27 C. J. S., 625. 

The history of the "separation" statute was given in part  on the for- 
mer appeal, reported in 222 N. C., 298, to which reference may be had 
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to avoid repetition. See, also, B ~ O W I I  I.. T ~ r o l r n ,  213 r\T. C., 34'7, 196  
s. I?., 333. 

n r i d l y ,  i t  m a p  1)c recalled tha t  the first -eperation qtatutc i n  this 
S ta tc  n a s  a ten-pcnr s tatute ,  enacted in  1907, ch. S9, L a v ;  1907. 

111 ( ' o o i c  7'. ( ' o o ~ ~ . c ,  164 x. P., 272, SO S. I?.. 179. i t  n a a  held by a 
~ l l a r p l j -  d i~ i t l c t l  ('ollrt, that  the I)lnintiff ill a11 action f o r  divorce unclcr 
t l ~ c ~  cm~tlition. 11amcd i n  the *tcitntc. a -  a ~ ~ l c n d c t i  hy ch. 165. Publ ic  L a w  
191:;. was clititlcd to  :I tlccree i n  l ~ i i  o r  licr f a w r  w i t h o ~ i t  rcfcrencac to  
\~l ic~t l lcr  the plaintiff or the defendant n a s  ill f au l t  in  br inging ahout the, 
~ r l )a ra t io i i ,  ant1 tha t  the t i n ~ c  c o ~ c r c t l  bp a dccrec i t  ~ t ~ t i i  c f  f l i o r o  r w -  
tl(31~tl ill al l  action I ~ r o ~ ~ g l l t  h p  the n ifc slioultl not 11c esc l~~t lc t l  i n  colnpl~t-  
ing t110 pcriotl of v p a r a t i o n .  

Tllc,l.claftcr, tlic ( 'oob,r  ccrsij, C I I ~ I ? ( I ,  n a s  rcnd(w(1 apocryphal  by the 
rc~cotlifisation of tlic l a n i  i n  1919-( 'on~oli t la t~d Statutc~s-when the 
111m iiions of the w l ~ a r ~ t i o n  s tatute  n crc brought fo rn  a rd  as  ~ub;cct ion 4 
of tlic g c m r a l  dirorc*r icetion, ('. S.. 1659. ~Thicli  proridci  tha t  "mar- 
ring('* may l ~ >  tli-solrctl a1id t h ~  parties tlierfto (livorccd f r o m  the bonds 
of ~ ~ i : ~ t r i n ~ o n y ,  0 1 1  irpplit irllort o f  f71e p t rr l~ l  i l l  j ~ r r  c i l ,  in tlic f o l l o ~ ~  ing  
caw.," n a n ~ i n p  t l i cn~ .  (Italic.  added.) T h i s  11-as so declared i n  the 
ca.ei of , ~ c t r t i l t r ~ o ~ r  I*. P t r ~ ~ t l t r o o ~ t .  1'79 N. C., 339, 100 S. E., 500, and 
T,ec I , .  Li>c', 1118 N .  ('.. 61, 108 S. I<.. 352. 

'The 1an rcrnainctl ill thiq condition. in  1 w p e ( ~ t  of the ( (par ty  injured." 
uritil the cnactmcwt of ch. 7% Publ ic  L a n s  1931, i n  nhicl i  i t  naq  pro- 
~ i d c d  : W : l r r i a g c \  111217 11c d i ~ w l w d  ant1 tlic partirq thereto divorced 
f r o n ~  the 11olitls of ~ n a t l , i ~ l l o ~ i y ,  on application of citliei- par ty,  if and 
~\11(,n tllc~.c 11as hce11 a vpara t io i l  of llli'b:~nd : ~ n d  n i f ~ .  eithcr. under 
tlcctl of' v l ~ n r ; ~ t i o l i  o r  otlicrn i v ,  a l ~ t l  they h a r e  l i w d  ~ c p : l r a t e  and allart 
f o r  f i \ ~  ycnrb," ~ t c .  ( ~ w l w e d  to t n o  pears 1)y ch. 163, Publ ic  L a v  1983).  
, l ~ i d  fu r t l l c r :  "Tllat tliiq act  .ha11 l)c i n  addition to  other  acts arid not 
constrl~etl a r  repealing other l a w  on the su11,jrct of dirorces." 

111 t u o  c a v s  ar is ing under  the 1931 Aict.  as amcntlcd in  1933. i t  nnq 
held t h a t  the appl icant  fo r  d i ~ - o r r e  need not he "the injured party." L o n g  
1 % .  L o n i ~ ,  206 N. C., 706, 175  S. E.. 8 5 ;  ( ' c c ~ r ~ p l ~ c l l  I > .  C n t n ~ h c l l ,  207 S. C.. 
S.59. 176 S. E., 230. 111 ncitllcr of these caw., hov e w r .  TI as there a 
plea ill ba r  bnsetl 011 the nro l ig  of the appl irant .  Tlic principle reall! 
:ipplictl n a i  tha t  stated 1). t . i7~! j ,  , I . ,  i n  S f i i l  1%. S f e r l .  104 S. ('., 631. 
1 0  8. E., 707 : "The plaintiff iq not held bound t o  ant icipate  and nega- 
tive i n  atlrnnce all groniitl of tlefewe to the action lie bring\,  and peti- 
tions fo r  divorce (lo not constitute all escepticn~ to the general nile." 

Tlicn came the case of PnrXrr  1 % .  Pt r r i r r ,  210 n'. C'., 264, 186 S. E., 
346. decided 1.5 J u n e ,  1936, i n  ~ v h i c h  i t  was held t h a t  " ~ h i l e  the  appl i-  
cant  nccd not  be the  injured par ty ,  the s tatute  does not authorize a 
divorce where the  husband has separated himself f r o m  his wife, o r  the  
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wife has separated herself from her husband, without cause and x-ithout 
agreement, express or implied." 

Following this decision, the General Llssembly of 1937 again amended 
the lam so as to read : "Marriages may be dissolved and the partier 
thereto clirorced from the bonds of niatrimony on application of either 
party, if and r h e n  the husband and wife have lived separate and apart  
for two years, and the plaintiff in tlie suit for divorce has resided in the 
State for a period of one year." *lnd fur ther :  "That this act shall be 
in addition to other arts and not construed as other laws on 
the subject of divorce." Ch. 100, Public Laws 1937. The section will 
appear in the General Statutes of 1043 as G. S. 50-6. 

The plaintiff brings hip action under the 1937 law. We have held in 
at least three cases that, notwithstanding the broad language of the 
separation statute, a husband may not ground an action for divorce on 
his own criminal conduct toward his wife. R c y n o l d s  2 , .  Reyno lds ,  208 
N .  C., 425, 181 S. E., 338; B r o w n  1'. B r o w n ,  213 S.  C., 347, 196 S. E., 
333; I l y d e r  v. H y d e r ,  215 N .  C., 239, 1 S. E. (Zd), 540. S o  civil rights 
can inure to one out of his own violation of the criminal law. L l o y d  
1 % .  R. R., 151 S. C., 536, 66 S. E., 604. I t  may be noted that in the 
H y d e r  case, supra ,  the defendant alleged a vil lful  or criminal abandon- 
ment on the part of the plaintiff, whereas the issue which the jury 
answered in the affirmative was : "Did the plaintiff wrongfully abandon 
the defendant, as alleged in the answer?" The judgment denying the 
plaintiff a d i ~ o r c e  on this issue was upheld on appeal. 

We hare  also held that  when the misconduct of the complaining party 
in an  action for divorce a m r n s a  cf f h o m  is calculated to and does reason- 
ably induce the conduct of the defendant, relied upon in the action, he or 
she, as the case may be, mill not be permitted to take advantage of his or 
her own wrong, and the decree of divorcement will be denied. P a g e  v .  
Page ,  161 N .  C., 170, 76 S. E., 619. I t  is to be ob~erved, however, that 
this was said in a case arising under the section which gives a right of 
action only to tlie '(party injured." C. S., 1660. And it has been said 
that the "party injured" means the party ('wronged by the action of the 
other," Lee  2.. L e e ,  s u p r a ,  or "that the party to the marriage contract, w h o  
is in t he  w r o n g ,  cannot obtain a divorce." Sanderson  r .  Sanderson ,  supra .  
I t  may also be pointed out that  expressions appearing in an opinion are 
to be interpreted in connection with the factual situation under review. 
L i g h t  Co. 7%.  Jloss, 220 N. C., 200, 17  S. E. (2d) ,  10. Fo r  example, the 
expression used on the former appeal in this case "that the bare fact of 
living separate and apart  for the period of t ~ v o  years, standing alone, will 
not constitute a cause of action for divorcr," rhould be viewed in the 
light of its setting, and construed accordingly. It was not intended as a 
delimitation of the statute. Likewise, the statement in I 3 y d e r  9. H y d e r ,  
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supra, that  "a husbaid is not compelled to l i re  IT-it11 his wif(, if he provides 
lier adequate support," sliould be uilderstood as having becn used in con- 
iiection with nliat  coiistitutes a willful abaadonment undw C. s., 4447. 
So, also, the quotation in Olirer c. Olirer, 219 h'. C., 200, 13  S. E. (2d ) ,  
540,  that  "separation as applied to the legal ,itatus of husband and mifc 
means . . . a cessation of cohabitation of hnsl~and and wife, by mutual 
agreement," should be noted as having been einployed in reference to the 
theory adranced by tlie plaintiff in tlie case t l ~ t  the partiel; had mutually 
agreed to separate. "Every opi~iion, to be correctly understood, ought to 
be considered with a view to tlie case in ~ r h i c h  it was delivered"-Var- 
slzn11. C. J., in C. S. C. Burr,  4 Cranch., 460. 

The cases holding that  in an  action for divorce 11 vincz~lo mafrimonii, 
a nlea in bar nil1 not be sustained where the n~iscoiiduct of the r~laintiff 
falls short of such as would also constitute cause for ahsolute divorce 
are not in point. 17 h i .  Jur. ,  269; 27 C. J. S., 625; .Inno. 39 L. R. A. 
( N .  S.), 1135. The defeildailt'a plea is not technically o m  of rccrimina- 
tion, though it may be in qencre, of kindred nature, or of like kind. 
P h n r r  1 % .  Phar r ,  post, 115. Here, the very act of living separate and apart  
for two years, upon which the plaintiff bases his cause of action, was of 
his own ~ ~ r o n g d o i n g .  111 other words, the plaintiff seeks lo profit by his 
own tort. One in  flogrcrnic tlelicfo is not permitted to recover in the 
courts. The courts are open for tlie deterniination of rights and the 
redress of grievances, but not for tlie rewarding of wrongs. To '(do 
justly" and to "render to each one his due." s ~ r u n ~  miqlcc f r ihc~re ,  are 
the first commands of the law. 

I t  is an accepted principle in the law of domestic relations that an 
applicant will not br granted a divorce hecauce of a coiiditioii-which 
within itself may be a statutory cause for dirorce-nlien i t  affirrtiatively 
appears that  such condition was brought about 1)y t11e applicant's ow11 
wrong. Pierce 1 % .  Piercc, 120 TITasli.. -111. 20s Pac., 49. The law grn- 
erally forbids redress to one for an  illjury done him by another, if he 
himself first be in the wrong about the same matter whereof he com- 
plains. The maxim is, "it, ptiri dclicto pofior est conditio clcfendenfis." 
10  R. C'. L., 353. hTo one is permitted to profit by his own fraud, or  to 
take advantage of his own wrong, or to found a claim on his own iniquity, 
or to acquire any rights by his o\rn crime. 1 R. C. L., 317. "No court 
will lend its aid to a party who fouilds his claim for r d r e s s  upon an  
illegal act"-Swn!jnc, J . ,  in The "Florida," 101 U. S., 43. 

I t  is true, the statute uilder review provides that  either party may sue 
for a dirorce or for a dissolution of thc bonds of rriatr moiiv, ('if and 
when tlie husband and wife have lived separate and apar t  for t k o  years," 
etc. However, it  is not to be supposed the General ,2sscmbly intended 
to authorize one spouse  illfu fully or wrongfully to abandon the other for  
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a period of two years and then reward the faithless spouse a divorce for 
the wrong committed, in the face of a plea in bar based on such wrong. 
Woodru f f  1 ~ .  1TToodruf,  215 IV. C., 655, 3 S. E. (2~1) '  5 ;  Sanderson 1 ' .  

Sanderson,  supra;  W h i f f i n g t o n  zT. W l ~ i t f i l i g f o ~ ~ ,  19 X. C.,  64. Nor  is it  
to be ascribed as the legislative intent that one spouse may drive the 
other from their home for a period of t v o  years, without anv cause or 
excuse, and then obtain a divorce solely upon the ground of such separa- 
tion created by thc complainant's own dereliction. X r G a r r y  21. XcG'arry ,  
181 Wash., 689, 44 Pac. (2d) ,  816. Out of unilateral wrongs arise 
rights in favor of the wronged, but not in favor of the wrongdoer. One 
who plants a domestic thornbush or thistle need not expect to gather 
grapes or figs from it. 

So much for the factual averments of the plea in bar as contained in 
the complaint filed in the maintenance suit and here set u p  in defense, 
which are deemed to be true for purposes of the demurrer. 

A A 

When we come to the defendant's position in respect of estoppel by 
record or res jud ica fa ,  however, quite a different question is presented. 
Medlin c. Medl in ,  175 N .  C., 529, 95 S. E., 857; R r o z m  v. R r o w n ,  205 
X. C., 64, 160 S. E., 818; Pr ice  I > .  Edzrwrds, 178 N. C., 493, 101 S. E., 
33;  30 Am. Jur. ,  925. While the plaintiff there, defendant here, alleged 
an  unlawful abandonment on the r ~ a r t  of the vlaintiff herein, this issue 
was not determined in the maintenance suit. The jury found in that 
action that  the defendant there, plaintiff here, had failed to provide his 
wife and their two children with necessary subsistence according to his 
means and condition in life. and that  he had offered such indignities to 

u 

the person of the wife as to render her condition intolerable and life 
burdensome, ~ ~ i t h o u t  any fault on her part, as allegcd in the complaint. 
Bu t  no issue was submitted to the jury in respect of the character of the 
separation. I t s  determination was not essential to the purposes of that  
suit. Indeed, in Sk i f f l e t l znrpe  v. S k i t f l e i h a r p r ,  130 N .  C., 72, 40 S. E., 
851, it was said that  in an  action under C. S., 1667, the "defendant's 
reasons and excuses for separating from his wife . . . mere irrelevant 
and might have been stricken out upon motion.." See B y e r l y  71. B y c r l y ,  
194 N. C., 532, 140 S. E., 153. 

What effect this circumstance of placing the character of the separa- 
tion in issue in that  suit, without immediate disposition, may have upon 
the future course of the litigation cannot now be determined. See El l i s  
I * .  El l i s ,  190 N .  C., 418, 130 S. E . ,  7 ;  30 Jur. ,  927; Case Xfg. Co. 
v. j f oore ,  144 S. C., .527, 57 S. E., 213, 10 L. R. .I. (N. S.), $34, 119 
M. St. Rep., 983. At present we are concerned only with the plaintiff's 
demurrer. The record in the maintenance suit ~ o u l d  be conclusive as 
evidence, so f a r  as it goes. Sou fher land  2%.  R. R., 148 N. C., 442, 62 
S .  E., 517; Medl in v. X e d l i n ,  supra.  I f  good in any respect or to any 
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extent, the  plea is not to  be over th rovn  by  demurrer .  P h u r r  r . .  Phctrr .  
suprts;  RlacL.moi-c 1.. TT7it~rler:c., 144 S. C., 212, 56 S. E., 574. order  
f o r  support ,  either pcr~der i fc  l i le  or  u ~ l d e r  ('. S. ,  1667, without  more. 
would not perforce defeat a n  action f o r  dirorce under  ch. 100, Publ ic  
L a w  1937. L o c k h a r t  7%. L o c k h n r f ,  p o s f ,  1 2 3 ;  Briggs I * .  Hriggs ,  215 
S. C'., 78, 1 8. E. (%I) ,  1 1 8 ;  Holiofccl?/ 7,. I ~ o ~ l o / c w ? / ,  214 S. C., 662. 
200 S. E., 4 3 6 ;  D y e r  r .  I I JJPT ,  212 N .  C., 620, 194  S. E., 278 ; I Iowe l l  
v. I Iou -e l l ,  206 S. C., 672, 174 S. E. .  9" ; 8. r . ,  nrrle, 6 2 ;  E l l e f f  
2'. E l l e f f ,  157 N. C., 161, 72 S .  E., 861. Such  a n  order is not final, and 
m a y  be modified or set aside on a showing of changed coi~ditions. P. S.,  
1666;  TT'hife 1 % .  W h i t ? ,  179 Y. C'., 592, 103 S. F:., 216;  C'. S., 1 6 6 7 ;  
H o o p e r  v.  A o o p e r ,  164  N. C'., 1. 80 S. E., 61. 

T h e  demurre r  n a s  properly overruled, ant1 tlic dibcrtltionary ru l ing  
on defe~ldant 's  nlotion to amend her  pleading i. not reviewahle on appeal.  
C .  S., 547. T h e  result is ail affirmance of thc jutlgmcnt. 

Affirmed. 

('. A. PTE, SH., v. ATL,\STIC C01\IP2\ST, .t CORPOR~TIOR 

(Filed 28 April, 1043.) 

Master and Servant 5 65- 
111 an action by plaintiff to recover from dcfrnclnnt \i7agc>s : ~ n d  dnmnges, 

under the Federal Fair Labor Standards Act of 1938. trhere plaintiff's 
rriclence, in  the most favoml>le light to him, sho~rcd that  he R-as in the 
lnanagement of n recogniz~d drpnrtment of defendant's estnl~lishment. 
that he customarily ant1 regularly directed the work of others employed 
therein, n-ho~n Ile hired and fired and esercisrtl sltbstanti:~l discretionary 
powers, withont sufficient eridcncc that his m n n ~ ~ a l  ant1 clcricnl duties 
csceeded 20 per cent of his \vol'li week l i o ~ ~ r s .  such sc>rvices bring plaintiff 
within the esemptivr lworisions of sw.  13, as  the term "employed in a 
h o ~ c ~  fidc eswutive cnpncit.v" is tlefinrd by atlniinistrntivt~ regulation, and 
he is not entitled to recover. 

AFIYEAL by plaintiff fr'om IZlackslorX~, 8pc'cial  Jzttlge, a t  1 9  October. 
1942. E x t r a  C i r i l  T e r m ,  of ~ ~ E ( ' I < L E S B V R G .  L!lffirmed. 

T h e  defendant is a corporation engaged i n  the manufacture,  sale and 
distribution of beer and  ale, with resident h o l m  office iil *2tlanta, Ga., 
and main ta in ing  a branch office i n  Charlotte, S. C., f r o m  which i t  ships 
i ts  products to  its branches i n  K o r t h  Carolina, South Carol ina and 
Georgia, i n  barrels and  crates by  t ruck.  I t  also does somc local business 
by delivery immediately f r o m  the platform of the  Charlot te  building. 

T h e  plaintiff was f o r  three years  pr ior  t o  S N a r c h ,  1912, employed by 
defendant  i n  the  distribution of its products. H e  now brings action 
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under the Fa i r  Labor Standards Act of 1938, 52 Stat., 1060, sec. 7 ( a ) ,  
29 U. S. C. d., secs. 201-219-referred to as the Wages and Hours Law- 
to recover overtime Tvages for work done for the defendant beyond the 
schedule of maximum hours fixed in the Act, and for a like amount of 
liquidated damages for failure and refusal to pay overtime wages. 

The defendant contends that  during all this period the plaintiff was 
under the exemption provided in section 13  ( a )  ( I )  as a "bona fide 
executive," and not covered bv the Act. 

We summarize the evidence pertinent to these contentions : 
The plaintiff testified that  the bottling, loading and shipping mas all 

carried on in one large room, in one corner of which was the bottling 
machinery and in  the back a storage space filled up  with beer or ale, or 
advertising matter, or anything to be shipped out of the place. At first 
plaintiff had a shelf on one side of the room on which he made and kept 
his records; but later a little enclosure was made for his comfort and 
convenience in the same room. The brewing department mas separated 
from it by a partition. The bottling mas carried on in the room in 
which plaintiff stayed. 

The plaintiff supervised the loading and unloading of beer and ale, 
directing the quantity and kind to be put on each truck, inspected bottles 
and crates to see if broken bottles had been removed by employees, and 
that crates were i11 shape to carry the bottles, and that  these were prop- 
erly labeled and assorted as to color. During the loading he, for the 
most part, operated the conveyer controls. The actual loading was done 
sometimes by defendant's employees and sometimes by en~ployers of the 
truck company which, under contract, hauled away the products. I t  
was plaintiff's duty to keep a record of the beer and ale shipped away and 
empty crates and bottles returned, and make a form report thereof to 
the manager. 

The defendant had a considerable local "platform" trade from the 
plant, and on occasions during the day plaintiff, rather than interrupt 
employees from their routine tasks, carried out crates and delivered then1 
to customers. On occasions, the plaintiff had swept and mopped the 
floors-"all of us would put in there and take the 'squeejee' and broom" 
and start mopping up. 

The plaintiff handled and distributed the adrertising matter for the 
company and kept a record of materials, such as glue and caustic, re- 
ceived and uerd. H e  estimated that about 2 5 %  or 30';'; of his time was 
spent in manual labor and the rest in clerical duties. I~icludiiig his 
12-hour shifts on weekdays and a 3-hour shift on Sundays, he testified 
that he worked 75 hours per week. 

Plaintiff further testified that  there was no special supervision over 
the shipping department except from the Manager's office "except my 
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looking after the routine work they gave me to do"; that he had the 
checking and handling of all the merchandise that came to or went out 
of the plant; that he had under his supervision one Negro part of sthe 
time, and part of the time as many as two. There were a t  times as 
many as three or four-at one time twelve working on eight-hour shifts. 
Plaintiff gave instructions in  the shipping department. They worked 
under him. There would be an average of eight or nine men working 
under  lai in tiff, but not all a t  one time. Plaintiff worked a crew and a 
half. and another man a crew and a half. "When I did not have laborers 
enough in the shipping department to do the work that was piled up on 
me, if I could pick up an extra man for four or five houris or half a day, 
I would do so and 'cut the time off of a later date on some man that I 
did not need on that day, since I was instructed not to allow my pay roll 
to go beyond a certain number of days a week. I hired men in my 
department, and as to firing men in my department, I have fired them." 
Plaintiff testified that he issued vouchers for the men temporarily hired 
hy him during the three-year period. 

Plaintiff made a list for the bottling department of what was needed 
to fill his orders, made from orders on his file. H e  testified that he was 
in charge of the shipping department, whether i t  consisted of "one or 
two men, whatever there were." 

Plaintiff, according to general instructions, used his judgment whether 
in certain cases of urgent calls or in case of shortage of products, which 
orders should be filled in preference to others, and the quantity to be 
shipped to certain customers. H e  had instructions to fill telephone or 
telegraph orders first, and to fill long haul-orders ahead of short-haul 
orders, which he did. 

I n  connection with hiring and firing men, plaintiff testified as follows : 
"When I first came to this job there were some Negroes working there 

in connection with the shipping. After a year or so, one or two of them 
were fired. The manager fired one, I think, and I think I fired one. 
I have consulted with the manager in connection with hiring or firing 
employees. I f  a man had been there a year or so, I had some hesitancy 
in letting him go without mentioning it to the manager and I always 
consulted him when necessary about letting what we considered an "old" 
man go, who had been working there a long time, and as a rule he would 
tell me what he thought best. I have talked with the manager about 
hiring men to work in the shipping department and he would say, 'Well, 
that's up to you. You can use your own judgment about his work and 
see how it is, and if he is all right, it's all right with me.' The ma?ager 
himself would hire and fire Negroes in connection with the shipping." 

Plaintiff was corroborated as to the character of his services by A. H. 
Leonard, a former employee of the defendant. 
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Upon this evidence, the court below took the view that the plaintiff 
was a n  executive within the meaning of that  term in the exempting pro- 
visions of section 13, as defined by the Administrator; and upon motion 
of the defendant on the conclusion of all the evidence, rendered judg- 
ment as of nonsuit, from which the plaintiff appealed. 

Frank  W .  Orr  and Frank  H. Kennedy  for plaintiff, appellant. 
Stewart  & Moore for defendant ,  appellee. 

SEAWELL, J. Sections 6 ( a )  and 7 ( a )  of the Fa i r  Standards of 
Labor Act provide a schedule of minimum wages and maximum hours 
for those employed in interstate commerce. There is no question that 
plaintiff was so employed or that his evidence as to overtime work was 
sufficient to go to the jury. But defendant insists that  under plaintiff's 
own evidence, he should be regarded as employed in a "bona fide executive 
capacity" within the exemptive features of section 13, and therefore not 
entitled to overtime wages. 

Section 13 authorizes the Administrator to define and delimit the 
terms used in the exemption clause, and acting under that  authority, he 
issued regulations (October, 1940) defining the term "employee employed 
in a bona fide executive capacity" as follows: 

"The term 'employee employed in a bona fide executive capacity' in 
section 13 ( a )  (1) of the Act shall mean any employee 

"(A) whose primary duty consists of the management of the estab- 
lishment in  which he is employed or of a customarily recognized depart- 
ment or subdivision thereof, and 

"(13) who customarily and regularly directs the work of other em- 
ployees therein, and 

"(C) who has the authority to hire or fire other employees or whose 
suggestions and recommendations as to the hiring or firing and as to the 
advancement and promotion or any other change of status of other em- 
ployees will be given particular weight, and 

"(D) who customarily and regularly exercises discretionary powers, 
and 

"(E) who is compensated for his services on a salary basis a t  not less 
than $30 per week (exclusive of board, lodging, or other facilities), and 

"(F) whose hours of work of the same nature as that  performed by 
nonexempt employees do not exceed twenty per cent of the number of 
hours worked in the workweek by the nonexempt employees under his 
direction ; provided that this subsection (F) shall not apply in the case of 
an  employee who is in sole charge of an  independent establishment or a 
physically separated branch establishment.'' 
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Our attention is called to the fact that paragraph (E)  of this defini- 
tion has been held invalid by some Federal District Courts whose deci- 
sions are cited in the brief; but the paragraph is inapplicable here since 
the plaintiff received more wages per week than the minimum-$30- 
fixed in the definition. 

Upon careful examination we have come to the conclusion that the 
plaintiff's evidence, taken in the light most favorable to him, sufficiently 
shows that he was in the management of a recognized department of 
the defendant's establishment, that he customarily and regularly directed 
the work of others employed therein, that he had anti exercised the 
authority to hire and fire other employees in that department, and in the 
performance of these duties and others customarily and regularly exer- 
cised substantial discretionary powers. 

The proportion of time spent by plaintiff in what he designates as 
manual and clerical duties are conclusions of the witness. We have no 
means of determining what time was spent in nonexempt employment, 
because the duty of supervision and management of his department- 
and the performance of that duty-appear to have been unbroken, except 
where, as a matter of convenience, plaintiff assisted in some work which 
was regularly in the routine of other employees. The clerical work 
alone, according to the evidence, was not sufficient to take him out of the 
definition of the Administrator as a percentage of performance of non- 
exempt services. 

Perhaps we might have some concepts of a more expansive nature as 
to g h a t  an "executive" is or ought to be-of degree and importance, 
since we have come to associate that term with "big business" and worth- 
while compensation. If the bdministrator, official definer and delimiter 
of the term, had similar views, he failed to capture them within the web 
of his thesis. He  has taken the more practical view that the definition 
and classification must be put on a functional basis, related to the busi- 
ness in which the employee is engaged, and the service he performs, 
which would make the importance of his position relative to the business 
in which he is employed. 

Valid definitions within the delegated power speak with authority, 
and become the dictionary of the law. 

We are led to the conclusion that the nature of plaintiff's services, as 
disclosed in his evidence, brings him within the exemptive provisions of 
S. 13, as its terms are officially defined by administrative regulation, and 
that he is not entitled to recover.. 

The judgment of nonsuit is 
Affirmed. 



N. C.] SPRING TERM, 1943. 9 7 

WESTINGHOUSE ELECTRIC SUPPLY COMPANY v. MELVIN F. 
BURGESS. 

(Filed 28 April, 1943.) 

1. Principal and Surety S§ 8, 9- 

Where a surety for  the performance of a construction contract com- 
pletes the contract upon default by the principal and one, who has fur- 
nished materials to both principal and surety for completion of the work, 
executes and delivers to the surety a full and complete release and dis- 
charge of all claims against both surety and principal, excepting, a s  to 
principal only, certain definite items, this release constitutes a compromise 
between surety and materialman, which does not affect the liability of the 
principal for the excluded items. 

2. Principal and Surety §§ 7, 8: Contracts § S 

Great liberality is allowed in construing releases. The intent is to be 
sought from the whole and every paTt of the instrument; and where gen- 
eral words are used. if i t  appears by other clauses of the instrument, or 
other documents, definitely referred to, that it  was the intent of the parties 
to  limit the discharge to particular claims only, courts, in construing it, 
will so limit it. 

APPEAL by  plaintiff f r o m  Blackstock, Special Judge ,  a t  F i r s t  Novem- 
ber E x t r a  Term, 1942, of MECKLEKBURQ. Reversed. 

Civil action to  recover contract price of mater ials  furnished to de- 
fendant. 

I n  1940-1941, defendant entered into f o u r  several contracts with 
electric membership corporations fo r  the  construction of f o u r  R. E. A. 
projects i n  Davidson, Haywood and  Madison counties. H e  executed, in 
connection with each project, a fa i th fu l  performance or compliance bond 
guaranteeing the  payment of all just claims for  labor and material.  T h e  
United States  Casual ty Company was surety upon each bond. There- 
after,  defendant entered upon the  fulfillment of said construction con- 
tracts and i n  connection therewith purchased electric materials and  
supplies f rom plaintiff f o r  use on said projects. I n  t h e  ear ly p a r t  of 
May,  1941, the defendant became unable to continue with and  complete 
the same. T h e  surety, under i ts  contract,  took charge, assumed control 
over and completed the work on each of said projects i n  accord wi th  said 
contracts. A t  the time the surety company assumed control the  defend- 
a n t  assigned to i t  all  retained percentages and the balance due on the  
contracts and authorized the company to receire payment  of a n y  and  a l l  
amounts still due by the several contracting parties. T h e  surety com- 
pany  continued to purchase supplies and electric mater ials  f rom the 
plaintiff and a f te r  the completion of the  projects made settlement with 
the  plaintiff. 
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At the time the surety company made settlement with the plaintiff the 
plaintiff executed and delivered to it a release agreement as follows : 

"For and in consideration of the sum of Forty-Two Thousand Nine 
Hundred Ninety Three and 40/100 Dollars ($42,993.40), in hand paid 
to the undersigned, the receipt whereof being hereby acknowledged, the 
undersigned, Westinghouse Electric Supply Company, does for itself, its 
successors and assigns release, acquit, exonerate and forever discharge 
Melvin F. Burgess, an individual of Boone, North Carolina, and the 
United States Casualty Company, their and each of their heirs, execu- 
tors, administrators, successors and assigns of and from any and all 
liability, claims, debts, demands, actions and causes of action of what- 
soever kind or character which the undersigned may have against the 
said Melvin F. Burgess and against said United StaJes Casualty Com- 
pany by reason of labor, material or supplies of any kind or character 
performed, furnished or supplied by subcontract or otherwise, in connec- 
tion with the verformance of certain contracts entered into between said 
Melvin F. ~ i r g e s s  and (the several electric membership corporations 
here listed) and including particularly any and all liability, claims, 
debts, demands, actions and causes of action of whatsoever kind or char- 
acter which the undersigned now has or may hereafter h.ave against said 
United States Casualty Company on account of, under, or by virtue of 
certain bonds in the penalties of (the several amounts of the several 
compliance bonds'here listed), executed by said United States Casualty 
Company as surety and by said Melvin F. Burgess as principal, in ac- 
cordance with the statutes of the State of North Carolha, and guaran- 
teeing the faithful performance of said contracts. 

"And in consideration of the premises, the undersigned does hereby 
sell, assign, transfer and set over unto said United States Casualty Com- 
pany, its successors and assigns (all claims for retained percentages and 
the like against the several electric membership corporations due the 
defendant ). 

"In accepting this Release and Assignment it is understood by the 
United States Casualty Company that the undersigned, Westinghouse 
Electric Supply Company, retains any and all rights which i t  may have 
against Melvin F. Burgess, individually, for items which the United 
States Casualty Company disclaimed any and all liability under its 
respective bonds, which for the purpose hereof may be valued' at  Five 
Thousand Eight Hundred Seven and 87/100 ($5,807.'37) Dollars, and 
which items are and can be properly identified United States Casualty 
Company's Analysis of Westinghouse Electric Supply Company's claim 
involving the contracts and bonds set forth in Frank C. Wachter's 
(Engineer) reports, dated January 15, 1942, addressed to the United 
States Casualty Company." 
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At the time of this settlement materials valued a t  $5,807.87 were 
excluded. This balance represeqted the price of materials which had 
been furnished by plaintiff to defendant, liability for which was dis- 
claimed by the surety company for the reason that  i t  contended that such 
materials had not been used on either of said projects. 

The plaintiff then instituted this action to recover therefor from the 
defendant to whom the material had been furnished. 

When the cause came on for trial in the court below the parties waived 
trial by jury and agreed that  the court should hear the evidence, find the 
facts and render judgment thereon. After hearing the evidence the court 
found the facts of which the foregoing is a summary. I t  thereupon 
concluded : 

"That the plaintiff, in the first paragraph of Exhibit C (contract of 
release), released the defendant and the United States Casualty Com- 
pany from all liability 'by reason of labor, material or supplies of any 
kind or character performed, furnished, or supplied by subcontract, or 
otherwise, i n  connection with the performance' of the contracts enumer- 
ated in said exhibit 'C,' and the court having found as a fact that  all 
supplies and materials furnished by plaintiff to defendant and consti- 
tuting the 'items' referred to in  the third paragraph of items 'C' were 
used 'in connection with the performance of said contracts' designated 
in  the first paragraph of exhibit 'C.' Therefore, the said release consti- 
tutes settlement in full to the plaintiff"; and entered judgment that the 
plaintiff recover nothing and that  the action be dismissed. Plaintiff 
excepted and appealed. 

Carswell 8 E r v i n  for plaintif f ,  appellant.  
W a d e  E. B r o w n  and Tr ive t t e  & Holshouser for defendant ,  appellee. 

BARNHILL, J. There are no exceptions to the facts found by the court 
below and there is no real controversy in  respect thereto. The plaintiff 
only challenges the correctness of the legal conclusion drawn therefrom. 

While the court below found that all of the materials which were 
delivered to the projects by the plaintiff were actually incorporated in 
the projects this fact was denied by the surety. Upon that ground it 
disclairned any liability therefor. The result of this dispute was the 
release agreement which controls the merits of this controversy. 

Hence, the question posed for decision is this : Did the plaintiff, under 
a proper interpretation of the release agreement, reserve and retain its 
right of action against the defendant for the balance due on the purchase 
price of the materials furnished and used in the projects by defendant 
for which the surety did not pay?  That  is, does the last paragraph of 
the release agreement constitute an exception to the general release con- 
tained in the first paragraph thereof? 
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A clause of a contract irreconcilable with a preceding clause an4 
repugnant to the general purpose of the contract will be set aside. D.avis 
v. Frazier, 150 N .  C.,.447, 64 S. E., 200. 

But the ascertainment of the real intent of the parties as expressed in 
the instrument is the dominant object. The intent as embodied in the 
entire instrument must prevail, and each and every part must be given 
effect if it can be done by fair and reasonable intendment before one 
clause may be construed as repugnant to or irreconcilabIe with another. 
Davis v. Frazier, supra; Bowden v. Lynch, 173 N .  C., 203, 91 S. E., 957; 
Finger v. Goode, 169 I?. C., 72, 85 S. E., 137; Lefler v. Lane, 167 N. C., 
267, 83 S. E., 463; Gilbert v. Shingle Co., 167 N .  C., 286, 83 S. E., 337. 

I n  seeking the intent it is presumed that every part of the contract 
expresses an "intelligible intent, i.e., means something." Wooten v. 
Hobbs, 170 N.  C., 211, 86 S. E., 811; Bowden v. Lynch,, supra; and in 
ferreting out this intent the instrument as a whole must be considered. 
53 C. J., 59. The intention of the parties is to be collected from the 
entire instrument and not from detached portions. I t  is necessary to 
consider all of its parts, each in its proper relation to the other, in order 
to determine the meaning of any particular part as well as of the whole. 
1 3  C. J., 525, see. 486; 13 C. J., 535, sec. 497. 

"Great liberality is allowed in construing releases. The intent is to 
be sought from ,the whole and every part of the instrument; and where 
general words are used, if i t  appears by other clauses of the instrument, 
or other documents, definitely referred to, that i t  was the intent of the 
parties to limit the discharge to particular claims only, courts, in con- 
struing it, will so limit it. . . . I n  determining the effect of an instru- 
ment containing words that taken by themselves would operate as a 
general release, all the provisions of the instrument must be read to- 
gether; and if on such reading an intent to limit the scope of the release 
appears, it will be restricted to conform to such intent.'' 23 R. C. L., 
389. sec. 26. 

Considering the release agreement between the parties in the light of 
these well recognized rules of construction we are constrained to hold that 
the last paragraph was clearly intended as an exception to or a limita- 
tion upon the general terms of release contained in the first paragraph. 

The material provisions of the agreement may be divided into ,three 

(1)  A complete release and discharge of all claims against the prin- 
cipal and surety for labor or material furnished in connection with the 
performance of the construction contracts by the principal and surety. 

(2)  An assignment to the surety of all claims or rights of the plaintiff 
against the electric membership corporations accruing to the plaintiff as 
subcontractor or materialman. 
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(3 )  A reserration of all rights against the defendant, principal con- 
tractor, '(for items ~vhich the United States Casualty Company disclaim 
any and all liability under its respective bonds," valued at $5,807.87, 
particularly identified in the report of the engineer, dated 15 January,  
19-12) and addressed to the surety. 

The third provision is not mere surplusage. I t  lvas inserted in the 
contract for a purpose and it was intended to have some meaning and 
effect. To ascertain that meaning we must look to the disclosed circum- 
stances surrounding the execution of the contract. 

The  surety x-as making payment of all claims against it  for material 
furnished to it in completing the contract after the defendant, the pria- 
cipal, found it impossible to proceetl. I t  was likewise making settlement 
of its liability as surety for claims against the principal for material 
furniqhed to him before it took over the work. Acting on the report of 
its engineer it disclaimed liability for certain specified items charged 
against the principal. This brought about a disagreement which had to 
he settled either by suit or by conlpron~ise agreement. The parties chose 
to compromise. 

The terms of the conipronii~e sufficiently appear. The surety received 
a full, complete and unqualified release and discharge. The principal 
was released and discharged as to all claims against him except for the 
items designated on the report of the engineer, valued a t  $5,807.87. 

The items tliuq excepted are definite and certain and are now admitted. 
For  them no one has made payment. The contract price thereof is still 
due the plaintiff. The parties to the release clearly intended that  the 
releace should be no bar to the right of plaintiff to attempt to compel 
p a y n i e ~ ~ t  tliereof by the defendant. Thus the third provision was in- 
serted as a limitation upon the release in general term.. as set forth in 
the first paragraph. 

This construction gives force and effect to each provision of the con- 
tract and accords r i t h  an intelligent intent in conformity with the evi- 
dent I)urpose of the parties, and it renders unnecessary the elimination 
of any part of the contract as being irreconcilable with or repugnant to 
any other par t  thereof. 

But the defendant contend. that the surety disclaimed liability for 
t h e v  items for that the material was not used in the performance of the 
contract; that it  is now found as a fact that the material was so used; 
and that, therefor?, these items of charge therefor were not excepted. 
That  is, he contends that if the third paragraph conctitutes an exception. 
it only excepts items for material which n-as not used on the projects. 

Thi. contention cannot be sustained. The surety, it  is true, bottomed 
its disclaimer of l ial~il i tp on the ground& that the material covered by these 
itelns was not wed on the projects. That  disclainier brought about the 
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dispute. T h e  language used i n  the  release, however, contains n o  such 
limitation. T h e  items excepted a r e  specifically designated a n d  identified 
by reference to  t h e  engineer's report. 

O n  the  facts  found by  the court  below plaintiff is e n t i t l d  to  judgment. 
Hence the  judgment  entered mus t  be 

Reversed. 

STATE O F  NORTH CAROLINA Ex REL. J. J. PAGE, ADMINISTRATOR OF THE 

ESTATE OF JOYCE CORINNE GODWIN, A MINOR, DECEASED, v. WILLIA3I 
H. SAWYER, FORMER CLERK OF THE SUPERIOR COGRT OF WAKE COUKTY, 
AND NATIONAL SURETY CORPORATION O F  KEW YC)RK. 

(Filed 28 April, 1943.) 

1. Clerks Superior Court 9 18: Infants 8 16: Principal and Surety 9 20- 
In  this jurisdiction the liability, of the clerk of the Superior Court for 

the safety of funds of infants, placed in his hands by virtue of his office, 
is  that  of an insurer. 

2. Public Officers 35 7c, 8: Principal and Surety 9 20: Clerks Superior 
Court 5 1 8 -  

A public officer is not a s  a rule relieved from liability for the loss of 
public moneys in his charge where the loss is  due to  fire, burglary, theft, 
or embezzlement by subordinates, however careful and prudent he may 
hare been. Under this rule liability would attach "mhr.re thieves break 
through and steal," and equally so where the clerk is  the victim of a 
forgery. 

3. Judges 5 2a: Judgments 5 a h -  
An order of the judge as  to  a matter within his jurisdiction, even though 

erroneous in law, is binding on the clerk, and he is bound to obey or 
render himself liable to attachment for contempt. But this principle does 
not apply where the judge's order is void for lack of jurisdiction over the 
subject matter, or the parties, or the res. 

4. Infants 9 17- 
In  order to authorize the transfer of the funds of an infant domiciled 

in this State to a guardian in anolher state, the petition~and proceeding 
prescribed by C .  S., 2195, are  jurisdictional; and an order, by the judge of 
the Superior Court or clerk, for its transfer otherwise is void. 

5. Fraud 5 1- 
Where one of two innocent persons must suffer loss by the fraud of 

a third person, he who first reposes the confidence must bear the loss. 

APPEAL by defendants f r o m  Burney, J., a t  F e b r u a r y  Term,  1943, of 
WAKE. Affirmed. 

T h i s  was a motion for  judgment under  C. S., 356, against Wil l iam H. 
Sawyer, former clerk of the  Superior  Cour t  of W a k e  County, and  the  
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surety on his official bond, fo r  the recovery of a fund  of $766.98 i n  the 
hands of said clerk which belonged to the relator's intestate, Joyce 
Corinne G o d ~ r i n ,  and which tlie said clerk has  declined to p a y  on demand. 

T h e  reqpondents contended t h a t  this fund  had  becn paid out by 
TITilliam H. Salryer  while clerk under  a n  order  of the resident judge of 
the Superior  Court .  

T h e  case was heard on agreed facts which m a y  be briefly summarized 
as f o l l o ~ r s :  I n  1937 a fund   no^ amounting to $766.98 Tvas placed i n  the  
hands of respondent Sawyer, then clerk of the Superior  Court,  as such 
colerk, belonging to Joyce Corinne G o d ~ r i n ,  a minor  and mental  incom- 
petent without guardian.  Joyce C'orinne Godwin was domiciled and 
resident i n  TITake Count., and so continued unt i l  her  death i n  1942. On 
6 February ,  1941, a person calling himielf D. 0. Jackson, and  claiming 
to h a w  been appointed guardian of Joyce Corinne Godwin by the judge 
of prohate of TT'ayne Coanty,  Georgia, presented a petition verified by 
l i i m d f ,  alleging the child m s  a re-ident of lITayne County, Georgia, 
and praying that  this fund  be turnctl o re r  to h im as such guardian.  T h e  
so-called Jackson exhibited what  purported to be copies of his appoint-  
ment as guard ian  by  the Ord inary  of T a y n e  C'ounty, Georgia, and of 
his oath and bond, n-it11 United States  Fidel i ty  6- Guaran ty  Company as  
surety, authenticated by what  appeared to be tlie impression seal of the  
Court  of Ord inary  of T a y n e  C'ounty, Georgia. Respondent S a w p r  
filed the petition and support ing papers as a special proceeding, and,  
qince the fund  ill quection was i n  his hands, he  referred the petition to  
the reqidcnt judge of the Superior  Court.  T h e r ~ u p o n .  the judgc signed 
a n  order directing S a y e r  as clerk of the Superior  Court  to pay  orc r  
to D. 0. Jackson the amount  of t h e  fund  belonging to Joyce Corinne 
Godn in, less commiqsion~ and costs. and the respondent Sawyer paid over 
to  the 1 erson calling himself D. 0. Jackqon $766.9S representing the 
rn t i re  cstate belonging to said minor .  A l l l  this occurred on the came day. 
I t  was admitted tha t  the papers filed by Jackson Irere forgeries, and 
that  suhsequently a t  ,July Terni,  1941, ITarolcl J .  Rnntlt ,  r r l i r r s  D. 0. 
.Jackson, n-as conrictetl and centencctl to State'q Pr i son  on the charge of 
obtaining this money 11. f a l v  I)IY~CII.C. S o  1)art of the fund  ~ r a s  
recorered. 

1 ' p n  t h e v  facts  the court below v a s  of opinion that  plaintiff relator 
I\ as entitled to recover of the r e y ~ o n d e n t s  the amount of the fund ,  and 
$0 adjudged. 

Respondents appealed. 
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DEVIN, J. The respondents challenge the correctness of the judgment 
below on the facts agreed, and contend that  no liability should attach to 
the clerk of the Superior Court, or to the surety on his bond, on account 
of payment to a n  improper person of funds in  the hands of the clerk 
belonging to a n  infant  when the payment has been directed by an order 
of the judge of the Superior Court. 

On first thought, this contention on the part  of the respondents would 
seem to be based on a reasonable construction of the law governing the 
clerk's relation to the court, but, upon a closw examination of the duties 
and obligations of the clerk with respect to the funds of' infants placed 
in his hands by virtue of his office, a different principle is found, which 
we think controlling on the admitted facts appearing in the case a t  bar. 

Fo r  the determination of the rights of the parties on the facts presented 
we find no precedent in the decisions of this Court, and none elsewhere 
has been called to our attention. However, it  is firmly established in 
this jurisdiction that  the liability of the clerk of the Superior Court for 
the safety of funds of infants placed in his hands by virtue of his office 
is that of an  insurer. T h a c k e r  v .  Deposit  C'o., 216 N.  (J., 135, 4 S. E. 
(2d), 324; Pasquofank  C o u n t y  v. S u r ~ f y  Co., 201 X. C., 325, 160 S. E., 
176; W i l l i a m s  v. Hooks ,  199 N .  C., 489, 154 S. E., 828; I n d e m n i f y  Co. 
v. Corporation Commission,  107 N.  C., 562, 150 S. E., 1 6 ;  Gilmore u. 
W a l k e r ,  195 N. C., 460, 142 S. E., 579; Xursha l l  v. Kejmp, 190 N. C., 
491, 130 S. E., 193;  S m i t h  Z-. P a f t o n ,  131 N .  C., 396, 42 S. E., 849; 
Presson v. B o o m ,  108 N .  C., 78, 12 S. E., 897; Havens  v. L a f h e n e ,  75 
N. C., 505; Commissioners v. Clarke,  73 N .  C., 255; $6 C. J., 1039; 
43 Am. Jur. ,  113. 

The obligation of a clerk with respect to the funds of infants in his 
custody is analogous to that  of a debtor who is bound to pay in any 
event upon demand. Ha13ens v. L a f h e n e ,  ~ u p r n .  Indcled, it was sug- 
gested by R o d m a n ,  J., in Commissioners T .  Cltrrke, supra,  that, in this 
fiduciary relationship, he is an insurer against loss by any means what- 
soever, including losses arising from the act of God or the public enemy. 
I n  43 Am. Jur. ,  118, it is said : "-2 public officer is not as a rule relieved 
from liability for the loss of public moneys in his charge where the loss 
is due to fire, burglary, theft, or embezzlement by subordinates, however 
careful and prudent he may have been.'' While this rule has been re- 
laxed by statute in respect to the investment of funds by the clerk (Pub-  
lic Laws 1931, ch. 281), as regards his responsibility for the safety of 
funds in  his hands and his obligation to pay on lawful dcmand, the strict 
rule of liability as an insurer has been consistently adhered to. See 
Guide Book Series #18 of the Institute of Government. Clearly, under 
this rule, liability would attach "where thieves break through and steal," 
and equally so where the clerk is the victim of a forgery. 
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B u t  respondents' position is that  in  this c a v  the clerk n a s  protected 
by the  order of the r e d e n t  judge, n h i c h  he ~ v a ?  bound to obey. I t  is 
t rue a n  order of the judge a <  to a m a t t w  n i t h i n  his jurisdiction, c l e n  
though erroneous i n  Ian ,  is nelertliclwq hintling on the clerk, ant1 he iq 
1)ound to obey or rendcr I ~ i n ~ s e l f  l i a b l ~  to  attnchmcnt fo r  contclnpt. 
S f a f ~  ez re? .  7'011s 1 % .  Toll\, 160 Orcgon, 317, 85 I'. ( 2 d ) ,  366, 119 A. L. 
R., 1370. B u t  t h a t  principle choultl not be applied to the d e t r i n ~ c n t  of 
the estate of a n  in fan t  i n  his custody TI-here tlie judge's order i.; void for  
lack of jurisdiction ore r  the subject matter  or the  parties, or the rcs. 
I n  order to authori7e t l ~ p  t ransfer  of the f u n t l ~  of a n  in fan t  don~icilcd in  
this S ta te  to  a guardian in another  itate, the petition and proceeding 
pre~cr ihcd  hy C. S., 2195, a rc  j~~r i sd ic t iona l .  Forgcd 1)al)cr. presented 
1)- 21 cpiirioue per \o~i ,  fictitio114y pos i i~g  as a guardian oppointetl I)? a 
court n i t h o n t  ju r i~d ie t ion .  did not nn thor iw a ralitl  tli.hurvnlcnt of the 
infant 's funds, and a n  order h a d  ~ o l c l y  on snch paper- n as void. T h e  
whole proceeding was a nullity. Al roitl order, though signed by a 
judge, gave the clerk n o  protection f rom liability to tlic infant  fo r  paying 
out money as the property of such infant  to ail improper  1 ~ 1 , s o n .  

I t  follo~vs, therefore, tha t  thc infant ,  tlie11 a rc.;ident of IYake County, 
was i n  n o  sense represented i n  t l ~ c  pl-occeding l~asetl on the forgctl p a ~ w r "  
and n a s  not b o l m l  thereby, ant1 tha t  the improper  p a p e r i t  of nloney 
to t h e  so-called Jackson,  under the c i r c u n ~ ~ t a n c c ~ s  of this ca.e, may  not be 
held to coni t i tute  a valid t l i ib~merncnt  of tlie fund* of J o j c e  Corinne 
Godwin. 

TThile a n  ingeniour f raud  by mean.; of forged papers n a -  practiced 
upon the clerk-a f raud  nliicli i r ~ i p o w l  upon l ~ i m  a ~ c l  tlle judge alike- 
we do not th ink  the compara t iwly  m a l l  e.tate of thi-, nlinor *honld be 
made to suffer the lois. I t  is a n t ~ l l  recogni7cd principle tha t  nl iere  one 
of t n o  innocent persons must suffer los, by the f r a w l  of a third person 
he n h o  firct rcposed the confidence n1u.t bear the 10.5. Bcrry z s .  I'cry~le, 
219 N. C., 171  (175) ,  1 3  S. E. ( 2 d ) ,  217 ;  Rtrlli,, 1%. ( ' l n rX ,  1 9 9  S. C., 169 
(173) ,  151  S. E., 1 0 2 ;  RrrjtX 1 % .  L 1 / ~ ' h ,  197 x. C., 413 (4lX), 149 S. E., 
377;  R. R. 1 % .  R i l c h i n ,  91  S. C'., 30 (4-1) ; 1-ass r. X i t l t l i tX ,  $9 S. ('., 6. 
TVe think this naq one of the casualtics insured agai11.t 1,. t l ~ c  s u r c ~  on 
the clerk's 1)ond. Nei ther  the former clerk nor the ~ n r r t y  is e n t i t l ~ d  to 
credit fo r  this dishurscment, and the judgmrnt  entitling the plaintiff 
rclator now to rccorer the  arnount of the f u n d  f o r  the ei ta te  of Joyce 
Corinne Godwin must  be 

,Iffirmed. 
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CITY OF CHARLOTTE V. E. M. COLE, MARY S. ARMSTRONG ANG HUB- 
BAND, HARRY A. ARMSTRONG, SAMUEL B. SEEGERS, T/a SEEGERS' 
BARBER & BEAUTY SHOP, AND BEN JAFFA, T/a SOUTHERN FIVE 
AND TEiT CENT STORES. 

(Filed 28 April, 1943.) 

1. Torts 8 4: Pleadings 8 15: Negligence 8 16- 
In an action by a city, for contribution as joint tort-feasors, against 

defendants, property owners in such city, alleging that a judgment was 
taken against the city, for injuries sustained by a pedestrian stumbling 
on a protruding iron stake on the property of defendants and very near, 
but not on, the city sidewalk, a demurrer to the complaint should have 
been sustained, as it discloses no actionable negligence against the city to 
which the conduct of defendants could have contributed. 

2. Torts 8 6- 
Where a judgment has been obtained, arising out of a joint tort, and 

only one of the joint tort-feasors was a party and judgment against him 
alone, to enable such judgment debtor to recover, under C. S., 618, against 
the other joint tort-feasor, he must allege and prove, in an action de nouo, 
the negligence of his alleged joint tort-feasor, the defendant, and his 
duty of contribution. 

APPEAL by defendant Ben Jaffa, T/a Southern Five and Ten Cent 
Stores, from Olive ,  Special  J u d g e ,  a t  1 March, 1943, Extra  Term of 
MECKLENBURQ. 

I n  a former personal in jury  action against the city of Charlotte, 
Mrs. Maudie Elwood Fisher obtained a judgment for $852.85, which the 
city paid. I n  the present suit i t  seeks to recover of the defendants the 
amount of the judgment, or a proportionate contribution thereto, on the 
ground that  they were joint tort-feasors i n  producing the in jury  which 
resulted in the recovery. Chapter 68, Public Laws of 1929; sec. 618, 
Michie's Code, 1939. Consideration of the demurrer filed by the appeal- 
ing defendant, Jaffa, makes i t  necessary to reproduce the complaint 
i n  full : 

"The plaintiff complaining of the defendants, says and alleges : 
"1. That  the plaintiff, the City of Charlotte, is a municipal corpora- 

tion organized and existing under and by virtue of the laws of the State 
of North Carolina. 

"2. The  defendants are citizens and residents of Meck'lenburg County 
and State of North Carolina. 

"3. On December 20, 1941, and for some time prior thereto, there 
existed in the easterly section of the City of Charlotte a street known 
as Central Avenue, which said street ran  in an easterly and westerly 
direction. 
"4. That  the plaintiff, prior to December 20, 1941, had constructed a 

paved sidewalk along the southerly side of said Central Avenue; that  
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the southerly edge of said paved sidewalk, as constructed by the plaintiff, 
followed the southerly edge of Central &Ivenue and was immediately 
adjacent to the northerly property line of prirate property in  the 1500 
Block of said Central Avenue betw.en the intersection of Central Llvenue 
with Pecan Avenue on the west and Thomas A ~ e n u e  011 the east. 

" 5 .  That  the private property owners owning the property at S o s .  
1502 and 1504 Central Avenue had erected, or caused to be erected, 
buildings on said property; that the front of said buildings did not extend 
to the northerly edge of the property line where the said property line 
adjoined the southerly edge of the pared sidewalk which had been con- 
structed by the plaintiff, but instead said buildings were erected two or 
three feet south of the northerly edge of the property line, and the said 
two or three foot space between the front of the building and the north- 
erly property line was paved, or caused to be pared by the on-ners of 
the property so as to make and constitute an additional paved walkway 
in front of said buildings, but title to  same remained in the private 
property owners. 

"6 .  The easterly line of the property known as No. 1502 Central 
Arenue and the westerly line of the property known as 1504 Central 
Avenue, mas the same between the tn.0 properties, and was marked a t  the 
northerly point by an iron stake which constituted the boundary division 
stake. 

"7. That  this boundary d i ~ i s i o n  iron stake between Lots Nos. 1.502 and 
1504 Central Avenue ~ v a s  located only a fraction of an inch south of the 
southerly edge of the pared sidewalk which had been constructed and 
was maintained by this plaintiff, and the southerly edge of Central 
Arenue;  that  said boundary division iron stake was located in the t ~ o  
or three foot space which had been paved by the private property owners 
of lots kn0~r.n as 1502 and 1501 Central Alrenue;  that  said boundary 
division iron stake, during the month of December, 1941, and for some 
time prior thereto, protruded some three-eighths of an inch above the 
surface of the surrounding pavement, which had been laid by the private 
property owners, and there was a flange around the top edge of said stake. 

"8. That  on or about December 20, 1941, Mrs. Maudie Elwood Fisher 
stumbled and fell over the aforementionecl boundary division iron stake, 
and on or about February 9, 1942, instituted an  action in the Superior 
Court of hlecklenburg County against the plaintiff herein to recover 
damages for personal injuries which she alleged that she qustained as a 
result of stumbling and falling orer said boundary division iron stake. 

"9. That  the action instituted by Mrs. Xaudie Elwood Fisher against 
this plaintiff v a s  tried in the Superior Court of Mecklenburg County, 
and although this plaintiff denied liability in said action and defended 
same, nevertheless, Mrs. Maudie Elwood Fisher recovered judgment 
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against this plaintiff in the amount of $750.00, and the CourCcosts in the 
amount of $102.85, making a total of $852.85, as will appear in the 
records of the office of the Superior Court of Mecklenburg County in the 
action entitled, 'Mrs. Maudie Elwood Fisher, plaintiff, v. City of Char- 
lotte, Defendants,' to which records reference is hereby made. 

"10. That said boundary division iron stake was, on December 20, 
1941, at  the time Mrs. Maudie Elwood Fisher stumbled and fell over 
same, jointly owned, maintained and/or controlled by the defendants. 

"11. That the condition of the aforementioned boundalqy division iron 
stake on the property owned and/or controlled by the defendants, at  the 
time and place in question, constituted joint and concurrent negligence 
on the part of the defendants, in that they placed, or allowed to be placed, 
or allowed to remain in a protruding position, the said division boundary 
iron stake on said property when they knew, or, by the exercise of due 
care, should have known, that it was in such a position as to be dangerous 
to the general public, and when they knew, or by the exercise of due care, 
should have known, that the public used said private tmo or three foot 
space as a part of the walkway, and when they knew, or, by the exercise 
of due care should have known, that such boundary division iron stake 
was in such close proximity to the public sidewalk maintained by this 
plaintiff as to constitute a hazard for members of the public lawfully 
using the sidewalk maintained by this plaintiff. 

"11. (Sic.) That the failure of the defendants to maintain said pro- 
truding boundary division iron stake in a reasonably safe condition under 
the circumstances hereinbefore set out, constituted joint and concurrent 
negligence on their part, and was the proximate and primary cause of 
the injuries sustained by Mrs. Maudie Elwood Fisher, and the liability 
of this plaintiff for the injuries sustained by the said Mrs. Maudie 
Elwood Fisher was and is secondary, and, therefore, the plaintiff is 
entitled to recover of the defendants the amount that it has had to pay 
on account of the judgment obtained by Mrs. Maudie Elwood Fisher 
against this plaintiff. 

"12. I f  the defendants be not adjudged pimari ly  liable for the injuries 
sustained by Mrs. Fisher, then the defendants are jointly and concur- 
rently liable with the plaintiff herein by reason of the negligence of the 
defendants as heretofore set out, and the plaintiff is entitled to have the 
liability of the defendants determined and enforced in this action under 
and by virtue of the terms and provisions of section 618 of the Consoli- 
dated Statutes of North Carolina." 

Upon this plaintiff demanded recovery of the total amount of the judg- 
ment, or, failing this, for proportionate contribution. 

The defendant Jaffa demurred to the complaint as not constituting a 
cause of action which the city might prosecute against the defendants 
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for that  ( a )  it appears from the complaint that  the obstruction or "pro- 
truding stake" which allegedly cauqed thc injury was not on or in the 
city side~valk, constructed or maintained by the city, or nhich they were 
legally liable to nlaintaill by dedication or otherwise, but in a private 
nalkway; and for that ( b )  it  appcars on the face of the complaint that  
any liability to Mrs. F i s l~e r  for the alleged illjury was solely that of the 
onricrs of the property o w r  nhich  the public was required to walk in 
order to enter the premise.; owned by defendants, and plaintiff cannot, 
therefore, recover against defendants as joint tort-feasors. 

The demurrer \vaq orerruled, and defendant Jaffa appealed. 

T i l l e f t  d C a m p b e l l  for p l a i n t i f f ,  n p p e l l e ~ .  
G u t h r i r ,  P i e rce  & BlnX.rney a n d  6. A. I I i l X w  f o r  d r f e n d a n t ,  appc l lnn t .  

SE.II~ELL, J. I n  order that  plaintiff might recover any amount of 
the defendant under the cited law, since such defendant was not a party 
to the original action, it must sufficiently appear that  the plaintiff and 
the defendant were joint tort-fcasors in prodncing the injury, and that  
judgment has been obtained agaimt the complaining party therefor. 

I n  a proper case the defendant may be compelled to contribute to the 
payment of a judgment tlierctofore obtained against the joint tort-feasor; 
but as to such defendant, the trial is de  noiso. His  negligence and his 
duty of contribution must be established in the pending action; and 
except as above stated, he is not barred by ally of the proceedings by 
which negligcncc was established against the defendant in the prior suit, 
who thereafter becomes plaintiff in an action for contribution. 

Plaintiff cannot rely solely upon the issue of negligence found against 
it  in the former trial, any more than it could rely upon the evidence 
there addressed to that issue as determining the negligent character of 
the acts or omissions nhen the time has come for the present defendant 
to hare  his own day in court and make his defense. When, therefore, 
the injury has resulted from negligence, it is just as necesary as i t  was 
in the original action, and as it is i11 any independent action, that  the 
negligent acts or onlissions be specifically stated in order that the court 
may see whether there has been a breach of duty. Gillis 7). T r a n s i t  
Corp. ,  103 h'. C., 346, 137 S. E., 153; Tl'hifehead P .  Tel. Co., 190 N .  C., 
197, 129 S. E., 602: McTntosh, Civil Procedure, pp. 358, 398. 

Examining carefully the facts upon which negligence is predicated, we 
are of opinion that  the complaint fails to disclose any actionable negli- 
gence against the city, and therefore none to which the conduct of 
defendant, if negligent at all, could hare  contributed. 

From what we have said, it  follo~i-s as corollary that the defendant in 
the present action is not called upon to divine upon what theory liability 
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was fixed on the plaintiff in the former action, which terminated in the 
Superior Court without appeal. I f  that liability does not appear from 
judicial examination of the complaint in the present action, the plaintiff 
must fail. We gather from the complaint that the obsi;ruction causing 
the injury-a boundary line marker, described as a ('stake" protruding 
three-eighths of an inch from the surface of the concrete-was not in or 
on the sidewalk constructed and maintained by the city, but was in 
a three-foot wide concrete walkway constructed and maintained by the 
defendants between the store building and the sidewalk. There is no - 
allegation that this approach to defendants' premises had been dedicated 
to the public use, accepted by the city as a public street, or that its use 
was of a character to charge the city with its maintenance. I t s  designa- 
tion as a walkway does not have that significance. Briscoe v. Power Co., 
148 N.  C., 396, 62 S. E., 600. I n  fact, the' contrary is a fair infer- 
ence from the manner in which the negligence is charged. I f  the 
defendant was negligent in maintaining a marker three-eighths of an 
inch from the surface in his private walkway, that would be, as far  as 
the allegations of the complaint go, his  sole negligence. 

We are advertent to the allegation contained in the latter part of the 
eleventh paragraph of the complaint '(that such division iron stake was 
in such close proximity to the public sidewalk maintained by this plain- 
tiff as to constitute a hazard for members of the public lawfully using 
the sidewalk maintained by this plaintiff." But, considering the nature 
of the obstacle from which Mrs. Fisher is said to have received her 
injury-a marker three-eighths of an inch above the concrete near the 
edge of the sidewalk-our previous course of decision in comparable 
cases does not incline us to adopt the legal inference of negligence from 
this alone. Walker v. Wilson, 222 N. C., 66, 21 S. E. (2d), 817; 
Houston v. Monroe, 213 N. C., 788, 197 S. E., 571. 

The demurrer should have been sustained. The judgment overruling 
it is 

Reversed. 

MRS. P. P. SHEPARD v. F. B. LEONARD A N D  WIFE, MRS. RUTH A. 
LEONARD. 

(Filed 28 April, 1943.) 
1. courts 8 l a -  

The instant a court perceives that it is exercising, or about to exercise, 
a forbidden or ungranted power, it ought to stay its action, for such action 
will be a nullity. 

2. Same: Appeal and Error §§ 1, 30b- 
If the Superior Court acts without jurisdiction, on appeal the Supreme 

Court acquires no jurisdiction and will, ea: mero motu, dismiss the case. 
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3. Judges § 2 b  
Where a special jndge is commissioned to hold a designated term of 

Superior Court in a particular connty, he has no jurisdiction to enter an 
order in a cause pending in an adjoining connty within the same judicinl 
district. 

4. Same: Constitutional Law 55 4, 6a- 
Cnder Art. IV, see. 11, of the N. C. Constitution the power and authority 

of special and emergency judges is defined and limited by the words "in 
the courts which they are appointed to hold"; and the General Assembly 
is without power to grant such judges j~irisdiction in excess of this 
definite limitation. I t  does not authorize the Legislatnre to confer "in 
chambers" or "racation" jurisdiction on special judges, ilqsigned to hold a 
designated term of court. 

5. Judges §§ 2a, 2b- 
Civil actions, pending on the civil issue docliet of the Superior Courts, 

a re  always subject to motion in the cause, and these motions may be 
made in some instances in term or out of term. When made in term the 
presiding judge, whether regular or special, has jurisdiction, sec. 3. ch. 51, 
Public Laws 1041. 

6. Judges .§ 2b- 
Once having acquired jurisdiction a t  term a special or emergency judge, 

by consent, may hear the matter out of term nuizc pro  tunc. 

7. Judges 5 2a- 
h regular judge of the Superior Court, escept by consent or unless 

authorized by statute, eren in his own district, has no authority to hear a 
cause or to malie an order substantially affecting the rights of the parties, 
outside the county in which the action is pending. 

APPEAL by defendants f r o m  Olil-e,  Special Judge ,  i n  Chambers, 18  
J a n u a r y ,  1943. F r o m  WAKE. Reversed. 

T h i s  action was instituted i n  F r a n k l i n  County by  issuance of summons. 
N o  complaint has  been filed. Thereafter  plaintiff made application t o  
Olive, Special Judge,  who was then holding the  second regular  week of 
the J a n u a r y  Civil T e r m  of Wake  County, f o r  a n  order permit t ing the 
plaintiff to  inspect and copy a certain sealed promissory note then i n  the  
possession of the defendants a n d  alleged to be the  property of plaintiff. 
I t  is asserted i n  the application t h a t  the sui t  is instituted f o r  the  purpose 
of recovering possession of said note. 

Upon  the filing of said application and  without notice t o  the defend- 
ants  said judge signed a n  order directing and requir ing the defendants 
to  permit  the plaintiff t o  inspect and copy said note  and  a n y  and  all  
memoranda or schedule of payments  referred to  i n  the application. 
Thereupon, the  defendants filed exceptions and noted appeal  i n  the office 
of the clerk of the Superior  Cour t  of Frankl in  County, and served writ- 
ten notice thereof as required by  statute. 
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J o h n  F. M a t t h e w s  and  W .  L. L u m p k i n  for p l a i n t i f ,  appellee. 
Malone  & Malone  and  Y a r b o r o u g h  & Y a r b o r o u g h  for defendants ,  ap-  

pellants. 

BARNHILL, J. The defendants insist that the order signed by Olive, 
Special Judge, is void for that it was entered without notice to them. 
C. S., 1823. We do not reach this question for discussion or decision 
for we are met at  the threshold of this case by the more serious question 
of jurisdiction. "The instant that the court perceives that it is exercis- 
ing, or is about to exercise, a forbidden or ungranted power, it, ought to 
stay its action; and, if it does not, such action is, in law, a nullity." 
B u r r o u g h s  v. M c N e i l l ,  22 N.  C., 297; R e i d  v. B e i d ,  199 .N. C., 740, 155 
S. E., 719; W a s h i n g t o n  C o u n t y  11. L a r d  Co., 222 N .  C., 637, 24 S. E .  
(2d), 338. 

Our jurisdiction is derivative. I f  the Superior Court judge who 
signed the order was without jurisdiction we have none and it has been 
the consistent policy of this Court, in the absence of motion, to dismiss 
ex mero  m o t u  so soon as a defect in jurisdiction is made to appear. 

The commission issued to Olive, Special Judge, under which he was 
acting at  the time he signed the order was "to hold the said Court of the 
County of Wake: second week regular civil term, January 18th, in the 
Seventh Judicial District." I t  was issued under an agreement of ex- 
change, Nimocks, J., the judge regularly holding courts of the Seventh 
Judicial District at  the time, being commissioned to hold a term dyring 
the same week in Robeson County in lieu of Olive, Special Judge, who 
theretofore had been assigned and commissioned to hold the same. 

What jurisdiction, if any, in matters pending on the summons docket 
of Franklin County, a county within the same judicial district, vested in 
Olive, Special Judge, as the judge presiding in Wake County, under and 
by virtue of said commission? The answer is none. 

The constitutional provision for the appointment of special judges is 
set out in Art. IV,  sec. 11, of the Constitution as follows , "The General 
Assembly may by general laws provide for the selection of special or 
emergency judges to hold the Superior Courts of any county, or district, 
when the judge assigned thereto, by reason of sickness, disability, or other 
cause, is unable to attend and hold said court, and when no other judge 
is available to hold the same. Such special or emergency judges shall 
have the power and authority of regular judges of the Superior Courts, 
in the courts which they are so appointed to hold." 

Pursuant to said constitutional provision the General Assembly, in the 
exercise of the power thus conferred, enacted ch. 51, Public Laws 1941, 
by amending previous statutes on the subject. Section 5 thereof is as 
follows: "To the end that such special judges shall have the fullest 
power and authority sanctioned by Article four, section eleven, of the 
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Constitution of North Carolina, such judges are hereby vested, in the 
courts which they are duly appointed to hold, with the same power and 
authority in all matters v,-hatsoerer that regular judges holding the 
same courts would have. A special judge duly assigned to hold the court 
of a particular county shall ha re  during said term of court, in open 
court and in chambers, the same pol\-er and authority of a regular judge 
in all matters whatsoerer arising in that  judicial district that  could 
properly be heard or determined by a regular judge holding the same 
term of court." 

While under the constitutional provision the power and authority of 
special judges is or may be that  of regular judges of the Superior Court, 
these judicial powers are to be exercised by special judges only "in the 
courts which they are so appointed to hold." The authority vested in 
the General llssernbly to provide for the appointnient of special judges 
and to define their jurisdiction is subject to this definite limitation and 
the General ,issembly is without power to grant  jurisdiction to special 
judges in excess thereof. Grecnc 1 , .  Stndiern,  197 X. C., 472, 150 S. E., 
1 8 ;  R e i d  1 % .  R e i d ,  mprcr; IpocX 21. 7 1 ~ n L ,  206 X. C'., 791, 175 S. R., 127. 

Speaking to the subject in Ipoch- r. Rank,  supra,  Brogden, J., says: 
"Therefore, it  is manifest that  the power of special and emergency judges 
is defined and bounded by the words 'in the courts which they arc so 
appointed to hold.' " 

("iril actions pending on the civil i,isue docket of a county are al~vays 
subject to motion in the cause. These motions may be made before the 
judge a t  term. I n  many instances they may be made out of term. When 
made a t  term the judge presiding, whether regular or special, has juris- 
diction. T o  this extent see. 5, ch. 51, Public Lams 1941, has full consti- 
tutional sanction. 

However, the Constitution, Art. IV,  see. 11, does not confer or author- 
ize the Legislature to confer any "in chambers" or '%acation7' jurisdic- 
tion upon special judges, assigned to hold a designated term of court. 

I t  may be said that  a regular judge holding the courts of the district 
has general jurisdiction of all "in chambers" matters arising in the 
district. W h y  then is not this jurisdiction conferred on a special judge 
by the statue within the limitations of the Constitution? 

The general "vacation" or "in chambers" jurisdiction of a regular 
judge arises out of his general authority. Usually it may be exercised 
anywhere in the district and it is never dependent upon and does not 
a r i x  out of the fact that  he is a t  the time prcsiding over a designated 
term of court or in a particular county. As to him, it is limited, ordi- 
narily, to the district to which he is assigned by statute. I t  may not be 
exercised even within the district of his residence except when specially 
authorized by statute. W a r d  .c. Agrillo, 194 IT. C., 321, 139 S. E., 451; 
IZolcnrd 21. Coach Co., 211 N. C., 329, 190 S. E., 478. 
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Under the statute, ch. 51, Public Laws 1941, enacted pursuant to 
Art. IT, sec. 11, of the Constitution, a special judge, during the term of 
the court he has been assigned to hold, has full and complete jurisdiction 
over all actions and proceedings on the dockets of that court and may 
act in respect thereto with the same authority and to the same extent as 
a regular judge holding the court under statutory assignment. This 
includes the right to hear and decide any and all  motion^^ made in causes 
pending on the dockets and to grant any and all proper orders in respect 
thereto. Once having acquired jurisdiction at term he, by consent, may 
hear the matter out of term nunc pro tunc. Edmundson v. Edmundson, 
222 N. C., 181. 

On the other hand, he has no "vacation" jurisdiction and no jurisdic- 
tion in any cause pending in any other county either within or without 
the same judicial district. Any attempt by the Legislature to confer 
such jurisdiction goes beyond the limitations "in the courts which they 
are so appointed to hold" and is without constitutional sanction. 

Motions in causes pending on the dockets of a county can be heard "at 
term" only in that county. No judge has any "at term" jurisdiction 
thereof except within the county. They, at  times, are heard during a 
term of court in  another county. Nonetheless they are heard by virtue 
of the '(vacation" jurisdiction of the judge. 

This cause was pending on the summons docket of Franklin County. 
I t  was not at  issue or subject to motion "in the court" in Wake County, 
over which Olive, Special Judge, was presiding. The motion made and 
heard therein outside the county in which the cause was pending and the 
order entered thereon was "in chambers" and not "at term." Hence, the 
order is void and of no effect. 

Even as to regular judges "it is the uniform holding in this jurisdic- 
tion that, except by consent, or unless authorized by statute, a judge of 
the Superior Court, even in his own district, has no authority to hear a 
cause or to make an order substantially affecting the rights of the parties, 
outside the county in which the action is pending." Bisanar v. Suttle- 
myre, 193 N.  C., 711, 138 S. E., 1 ;  S. v. Humphrey, 186 N .  C., 533, 
120 S. E., 85; Scott Drug Co. v. Patterson, 198 N. C., 548, 152 S. E., 
632; Bank v. Hagaman, 208 N.  C., 191, 179 S. E., 759; S. v. Whitley, 
208 N. C., 661, 182 S. E., 338. 

The Governor, under the conditions and subject to the limitations set 
out in the quoted portion of the Constitution, may commission a special 
judge to hold the courts of a district. What jurisdiction attaches under 
this type of commission is not brought in issue on this appeal. That 
auestion is not discussed or decided. 

The order entered in the court below must be vacated. 
Reversed. 
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WILLIShI E. PHARR v. CAROLYN PHARR. 

(Filed 28 April, 1943.) 
1. Divorce § 2a- 

The party in the wrong, in the face of a plea in bar based on such 
wrong, cannot obtain a dirorce under ch. 100, Public Laws 1937. C. S., 
1659 ( a ) .  

2. Divorce § 5- 
Recrimination is recognized in this jurisdiction, and under that doctrine 

the defendant, in an action for a divorce, may set up as  a defense in bar 
that plaintiff was guilty of misconduct which in itself mould be a ground 
for divorce. 

3. Same- 
In an action for divorce, where clefendant by answer and further defense 

pleads in bar plaintiff's unlawful and wrongful abandonment and non- 
support of defendant, his wife, and also recrimination, either plea, if 
sustained, is sufficient to prevent plaintiff from obtaining a divorce. 

4. Pleadings Ij 22- 
A motion to amend pleading is discretionary with the trial court and is 

not reviewable on appeal. C. S., 347. 

5. Pleadings 9 13 %- 
Where a general demurrer is flled to a pleading as  a whole, if any 

count therein is good and states a cause of action, the demurrer should 
be overruled. 

APPEAL by  plaintiff f r o m  Blacksfock, Special Judge, a t  November 
Term, 1942, of MECKLEXBURG. 

Plaintiff instituted this  action f o r  divorce a vi~tculo wmtrimonii on 
5 August,  1940, on the ground of two years separation, alleging t h a t  
plaintiff and  defendant were marr ied i n  1917 and  by  mutua l  agreement 
separated themselves f r o m  each other and  executed a deed of separation 
on 26 May,  1940, and t h a t  they have lived separate  and a p a r t  since t h e  
execution of said agreement. 

T h e  defendant  filed a n  answer, admitted the  execution of the  agree- 
ment, but  alleged tha t  the  execution thereof "Was brought about by  
reason of the  fact  tha t  the plaintiff had  abandoned the  defendant, and  
she was required t o  sue h i m  f o r  adequate support,  and the  result was a 
wri t ten agreement whereby the  plaintiff i n  this action agreed to support  
the defendant dur ing  her  na tura l  life, o r  unt i l  she remarried." A n d  by  
way of fu r ther  answer a n d  defense, the  defendant  alleged t h a t  the  sepa- 
rat ion of the  plaintiff and  defendant was not occasioned by  a n y  fan l t  
on the  p a r t  of the  defendant, but  as  a result of the  wrongful conduct of 
the  plaintiff. Thereupon, the  plaintiff moved to s t r ike t h a t  portion of 
the answer quoted above and  all  of the  fu r ther  answer and  defense. A t  
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the hearing on the motion, the defendant requested permission of the 
court to file an amended answer. Motion to strike v7as denied and 
defendant was granted permission to file an amended answer. 

The amended answer as a further answer and defense, and by way of 
recrimination and in bar of plaintiff's right to recover a divorce in this 
action, alleges : That the plaintiff willfully and wantonly abandoned the 
defendant in 1936, and that she was compelled to institute an action in 
the Buncombe County General Court agiinst the plaintiff for abandon- 
ment and nonsupport. That by reason of her ill health, her want and 
need for hospitalization, she was induced to execute the separation agree- 
ment which provided for the payment of $75.00 per month for her 
support, which she alleges was wholly inadequate. I t  is further alleged 
that before and since the plaintiff and defendant separated the plaintiff 
committed adultery. 

For a cross action and by way of counterclaim, the defendant alleges 
she is entitled to counsel fees and an order requiring the plaintiff to pay 
to the defendant each month for her support an amount in keeping with 
his means and condition in life. 

From the order denying plaintiff's motion to strike and allowing the 
defendant to file an amended answer, the plaintiff appeals, assigning 
error. 

Jordan d? Homer  for plaintiff. 
James H.  Dodgen and Joe W .  Ervin for defendant. 

DENNY, J. Plaintiff demurred ore tenus in this Court, to the further 
answer and defense and to the cross action. 

The defendant in her amended further answer and defense pleads in 
bar of plaintiff's right to a divorce, his unlawful and wrongful abandon- 
ment and nonsupport of the defendant, and recrimination. 

Under the decisions of this Court either plea in bar, if sustained, is 
sufficient to prevent the plaintiff from obtaining a divorce. I n  the case 
of Byers v. Ryers, ante, 85, Stacy, C. J., reviews our decisions and 
statutes, dealing with separation as a ground for divorce, and says: "It 
is true, the statute under review provides that either party may sue for 
a divorce or for a dissolution of the bonds of matrimony, 'if and when 
the husband and wife have lived separate and apart for two years,' etc. 
However, it is not to be supposed the General Assembly intended to 
authorize one spouse willfully or wrongfully to abandon the other for a 
period of two years and then reward the faithless spouse a divorce for 
the wrong committed, in the face of a plea in bar based on such wrong." 
The foregoing is in accord with the decision of this Court in the cases of 
Reynolds v. Reynolds, 208 N.  C., 428, 181 S. E., 338; Brown v. Brown, 
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213 N. C., 347, 196 S. E., 333; and Hyder v. Hyder, 215 N .  C., 239, 
1 S. E. (2d), 540. 

The doctrine of recrimination is recognized in this jurisdiction. Horne 
v. Horne, 72 N.  C., 533; ITouse v. House, 131 N .  C., 141, 42 S. E., 546. 
I n  the latter case, this Court said : "The general principle which governs 
in a case where one party recriminates is that the recrimination must 
allege a cause which the lam declares sufficient for a divorce." This view 
is supported by the authorities generally. See 27 C. J. S., p. 623, see. 67;  
and 17 Am. Jur., 268, where it is stated: "It is well settled in this 
country under the doctrine of recrimination that the defendant to a n  
action for  divorce may set up as a defense in bar that the plaintiff was 
guilty of misconduct which in itself would be a ground for divorce." 

We said in Byers .c. Byers, supra (filed this day) ,  that the party in  the 
wrong in the face of a plea in bar based on such wrong cannot obtain 
a divorce under the provisions of chapter 100, Public Laws 1937, N. C. 
Code of 1939, sec. 1659 (a ) ,  (Miehie). 

We likewise hold that our divorce statutes do not authorize the grant- 
ing of a divorce to one spouse where the other pleads and establishes 
recrimination. 

The exceptions entered by the plaintiff to the refusal of his Honor to 
strike portions of the original answer are without merit and the dis- 
cretionary ruling on defendant's motion to amend her pleading is not 
reviewable on appeal. C. S., 547. I t  will be noted that the motion to 
strike was limited to the original answer and not directed to the amended 
further answer and cross action. I n  this connection attention is called 
to Silver v. Silver, 220 N .  C., 191, 16 S. E. (2d),  834, and Shore v. 
Shore, 220 N .  C., 802, 18 S. E. (2d), 353. We find no error in the 
rulings of the court below. 

The demurrer ore tenus interposed in this Court cannot be sustained. 
I n  Gri$'in v. Baker, 192 N .  C., 297, 134 S. E., 651, the law is stated as 
follows: "The rule is well established that where a general demurrer is 
filed to a petition as a whole, if any count of the pleading is good and 
states a cause of action, a demurrer should be overruled, and the same 
rule governs as to demurrers to defenses. 21 R. C. L., see. 77." The 
demurrer is overruled, and the judgment of the court below is 

Affirmed. 
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ALLEN 2'. BOTTLING Co. 

CARRIE hl. ALLEN, ADMINISTRATRIX OF L. E. ALLEN, v. DR. PEPPER 
BOTTLING COMPANY, INC., O F  WASHINGTOS, NORTH CAROLINA. 

(Filed 28 April, 1043. ) 
1. Automobiles 9 14- 

Parking on a paved highway a t  night, without flares or other warning, 
is negligence. Cli. 407. Public. T,aws 1937, secs. 97 and 123. C. S., 2621 
(m),  2621 (308). 

2. Automobiles § 9a- 
Curves on the road and darkness are conditions a motorist is required 

to take into conqiileration in regulating his speed ''as may be necessary 
to avoid wlliding with any person, vehicle, or other conveyance." Sec. 
10.7, ell. 407. Public L a w  1037, C. S., 2621 (290) .  He must operate his 
:lutomobile a t  night so as  to he ahle to stop within the radius of his lights. 

3. Automobiles 18c, 18g- 
In an action to recover damages froin an automobile collision, where 

defendant's truck was parked a t  night on the right side of a 22-foot paved 
highway, in the middle of a four-tenths of a mile straight-away, with left 
whwlc two feet on the concrete and without parking lights on rear but 
there were reflectors, and plaintiff's intestate, after applying his brakes 
i ~ n d  leaving slritl mark? on the pavement for 100 to 190 feet, ran on the 
right shoulder striking the truck on the right rear with such force that  
he nnd a pascenger were killed, the contributory negligeiice of plaintiff's 
intestate was such that judgment of nonsuit sustained. 

~ ~ P P E A L  by plaintiff f rom r4 ' fe ls~ns,  d., at September 'Term, 1942, of 
PITT. ,Iffirmcd. 

Civil action to  recover damages for  wrongful death resulting f r o m  
automobile-truck collision. 

011 the night  of 24 December, 1940, defendant had  two trucks travel- 
ing  on the highway f r o m  Plymouth  to  Washington. They  were ton 
trucks about 94 inches wide and  IS feet long loaded with crates of 
"Dr. Pepper"  and ginger ale. There  was evidence tha t  the  r e a r  t ruck 
had been i n  a collision on ,\lbemarle Sound bridge. T h e  two trucks 
stopped, apparent ly f o r  repair ,  pa r t ly  011 and  par t ly  off the  h a r d  surface, 
a t  a point bet\\-ern P l p o u t h  and  T a s h i a g t o n  near  Acre Stat ion.  T h e y  
stopped nit11 thc left whcels about  two feet on the pavement. T h e  f r o n t h  
parking lights m r e  burning. T h e  evidence tends to show t h a t  the  rea r  
l ight% r e r e  not on hut  thure were reflectors. N o  flares Tiere set. There  
appeared to be a cable or chain between the  two trucks which were about  
25 or 30 feet apar t .  

nT11en the t r u c k  had  been s tanding f o r  about 15 to 30 minutes, a t  
about 7 p.m., i t  being dark,  plaintiff's intestate approached f r o m  the  
rea r  on a F o r d  TT-8 going t o m r d s  Washington. H e  r a n  into the rea r  
t ruck ant1 was killed. One passenger was also killed and  another  injured. 
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There are two slight curves in the road, the straight-away being about 
four-tenths of a mile and the truck stopped about midway between the 
curves. The right of way had been cleared so that  the curve formed no 
obstruction to view during the daytime. As the deceased rounded the 
curve on the Plymouth side he met another car. After he had entered 
the straight-away he cut slightly to the left and then back and applied 
his brakes which left skid marks on the pavement from 100 to 190 feet 
long. As he approached the rear truck he "dodged" to the right and 
ran on the shoulder of the road so that  the left front of his car struck 
the rear riglit of the truck. The car v a s  considerably damaged. As he 
approached the truck there was another car coming from towards T a s h -  
ington two or three hundred yards away. 

The weather was fair ,  visibility was good, the trucks were tall and 
painted red and could have been seen easily by one keeping a careful 
lookout. So the witnesses for plaintiff testified. 

At  the conclusion of the evidence for the plaintiff, the court, on motion 
of the defendant, entered judgment of nonsuit and plaintiff appealed. 

IT'. L. TT'hitley nnd  B l o u n t  & T n f t  for  p la in t i f f ,  a p p e l l n n f .  
.T. 8. J n m c s  f o r  d e f e n d a n f ,  appel lee .  

BARKHILL, J. On this record eridencc of negligence on the par t  of 
defendant must be conceded. Ch. 407, Public Laws 1937, sections 97 and 
123. The ~ l o ~ l i u i t  must he qustained, if a t  all, upon the contributory 
negligence of plaintiff's intestate. 

As the deceascd approached from the rear, rounding the curve, the 
beam of his lights was thrown to the left of the highway so that  his 
vision along the pavcinent was re~tricted.  H e  n a s  going 50 miles per 
hour. H e  niet another car on the curve and sloxved to about 45 miles 
per hour. he entered the straight-away he was still 200 to 300 yards 
from the parked truck. Apparently he did not see it a t  that  time. 
TTThen. hon-ever, he was within 50 to 75 yards he applied his brakes, 
locking the 11-heels so that they left skid marks on the pavement for a 
diqtance of 150 feet or more-"50 steps." E w n  then he was unable to 
stop his car before striking the truck with considerable force. 

Curres on the road and darkness are conditions a motorist is required 
to take into consideration in regulating his speed "as map be necessary 
to avoid colliding with any person, vehicle, or other conveyance." See. 
103, ch. 407, Public L a w  193i.  H e  must operate his automobile at night 
in such manner and at such speed as will enable him to stop within the 
radius of his lights. Tt'caton r. R. R., 194 Y. C., 210, 139 S. E., 237; 
Swzifh I$ .  S i n k ,  211 N. C., 725, 192 8. E., 109; Polvers  v. S f e r n b e r g ,  
213 K. C., 41, 195 S. E., 88;  B e c k  I * .  B o o k s ,  218 N. C., 105, 10 S. E. 



120 I N  THE S U P R E M E  COURT. [223 

(2d), 608; Sibbitt v. Transit Co., 220 N .  C., 702, 18 S. E. (2d) ,  203; 
 people^ 11. Fulk,  220 N. C., 635, 18 S. E. (2tl), 147; Dillon v. Winston- 
Salem, 221 h'. C., 512, 20 S. E. (2d) ,  845; Pike e. Seymour, 222 
N .  C., 42. 

On all the evidence, considered in the light most favorable to the plain- 
tiff, the road was straight for 200 to 300 yards. By the exercise of 
ordinary care deceased could ha re  seen the parked truck. I f  he did not 
see, it  was due to his own failure to keep a proper lookout. I f  he did 
see but was unable to stop, this must be attributed, in par t  a t  least, to 
his specd. I n  either event, his negligence was such as to bar recovery. 

Reference has been made to the oncoming car. The testimony is that  
i t  was 200 or 300 yards don.11 the road approaching a t  a moderate rate 
of speed. N o  one testified that  it had bright lights or that  its lights 
interfered with the vision of deceased. Granted that  it mas approach- 
ing. Still the fact remains that  the pavement was 22 feet wide and only 
2 feet thereof was occupied by the truck. This left ample space for two 
cars to pass in safety. Indeed, it is a matter of common knowledge 
that many of our improved roads are only 16 feet wide. Furthermore, 
none of this excuses his conduct in operating his vehicle a t  such a speed 
that he was unable to control it within the distance the record discloses 
was available to him. 

I t  is true the passenger a t  one time, in his testimony, said they mere 
within 50 or 75  feet of the truck vhen  he saw it. H e  stated several times 
that it was 50 or 75 yards. I t  is evident that he said "feet" when he 
meant "yards," for he stated that the brakes were applied when they 
were 50 or $5 yards away and that  the skid marks were 100 feet or more 
in length. Surcly deceased did not apply his brakes in such manner 
before he saw any obstruction in the road. E r e n  so, (a failure to see 
before he was within 50 or 75 feet does not tend to exculpate him. Pike  
I?.  Seymour, supra. 

The judgment of nonsuit was in accord with former decisions of this 
Court. I t  must be 

Affirmed. 

STATE v. HARRY GRAY. 

(Filed 28 April, 1043.) 

1. Intoxicating Liquors § 
The Alcoholic Bererage Control Acts have not modified C. S., 3111 ( b ) ,  

in  such n mnllner ns to permit the purchase or sale of intoxicating liquors 
in Mrclrlenburg County. n-hich has not authorized the establishment of 
A.B.C. stores. 
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2. Criminal Law § 52b- 

Upon motion to nonsuit in a criminal case, the evidence must be con- 
sidered in the light most favorable to the State, which is entitled to all 
reasonable inferences therefrom. 

3. Intoxicating Liquor 38 Oa, 9d- 
The acceptance by accused of liquor from one indebted to him, in part 

payment of the debt, constitutes, in Mecklenburg County, an unlawful 
purchase sufficient to support a verdict of guilty. 

APPEAL by defendant from W a r l i c k ,  J., at  January  Term, 1943, of 
MECRLENBURQ. 

Criminal prosecution upon a warrant  in which the defendant is 
charged with a violation of the liquor laws of North Carolina. 

The defendant was tried on the warrant  in the recorder's court in the 
city of Charlotte, convicted, and from the judgment entered thereon, 
appealed to the Superior Court. 

The evidence disclosed that the officers searched the premises of the 
defendant on 19 December, 1942, and found four pints of liquor in his 
bedroom, two pints in the kitchen, and sixteen empty bottles. 

A witness for the State testified that  the defendant testified in his 
own behalf a t  the trial in the recorder's court, and said:  "He had a 
fellow that  owed him some money and brought him the liquor for part 
payment on the debt, for the money he owed him." 

Verdict: Guilty of having purchased liquor in Mecklenburg County: 
From judgment on the verdict, the defendant appeals and assigns error. 

A f f o r n ~ y - G e n e r a l  M c M u l l a n  and Assis tan f r l  t f orneys-General P a t f o n  
and  R h o d e s  for the  S ta te .  

H e n r y  L. S f r i c k l a n d  for defendant .  

DENNY, J. The only exceptions brought forward in the defendant's 
brief relate to the overruling of the motion for nonsuit and the instruc- 
tion to the jury to the effect that  the defendant would be guilty of the 
purchase of intoxicating liquors if the jury should find that  he accepted 
the whiskey from some individual in Mecklenburg County as a payment 
on a debt. 

The defendant was convicted of a riolation of section 1, chapter 1, of 
Public L a m  of 1923, section 3411 (b )  of X. C. Code of 1939 (Michie), 
~vhich provides in part that  : "No person shall manufacture, sell, barter, 
transport, import, export, deliver, furnish, purchase, or possess any 
intoxicating liquor, except as authorized in this article . . ." This Act 
remains in full force in Mecklenburg County, except as modified by the 
Alcoholic Beverage Control -1ctq. 8. 1 , .  Davis ,  214 N .  C., 787, 1 S. E. 
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(2d), 104;  S. c. Carpenter, 215 N .  C., 635, 3 S. E. (2d) ,  34. The law 
has not been modified in such manner as to permit the purchase or sale 
of intoxicating liquors in Necklenburg County, a county which has not 
authorized the establishment of A.B.C. stores. Therefore, the question 
presented on this appeal is whether or not the eridence as to the purchase 
of intoxicatiilg liquors in Mecklenburg County was sufficient to carry the 
case to the jury. 

The defendant contends there is no evidence that  the liquor was deliv- 
ered to him in Xecklenburg County, nor that  it v a s  purchased in Meck- 
lenburg County; but, on the contrary, the evidence was to the effect tha t  
the liquor was purchased a t  a legal liquor store. This latter contention, 
the defendant contends, is sustained by the evidence offered by the State 
in introducing the tax-paid liquor which was seized in his home. 

We tliink i t  immaterial where the liquor was purchased by the person 
who delivered i t  to the defendant. That  question is not, the issue here. 
The question is:  Did the person deliver the liquor to the defendant in 
Mecklenburg County in part payment of a debt? I f  so, the charge to 
the jury was correct and tlie overruling of defendant's motion for judg- 
ment as of nonsuit was proper. 

Upon a motion to nonsuit, the evidence must be considered in the 
light most favorable to the State and it is entitled to all the reasonable 
infrrences to be drawn therefrom. S. v. J o h n s o n ,  220 N. C., 773, 18 
S. E. (2d) ,  358; S. 1 ' .  X n n n ,  219 S. C., 212, 13  S. E .  (2d) ,  247; 8. 1 % .  

Landin ,  200 N .  C., 20, 182 S. E., 680; 8. 1.. Cnsey, 201 N. C., 185, 159 
S. F,., 337; S. c. Carr,  196 S. C., 120, 144 S. E. ,  698. 

I t  will be noted that  in a civil action, where the statute of limitations 
is pleaded, when goods are received upon an agreement in reduction of a 
debt, that  is a payment sufficient to take the case out of tlie limitation 
lam. 34 Am. Jur. ,  p. 260, sec. 345; J70zurg 1 . .  - l l ford ,  113 N .  C., 130, 
18 S. E., 84;  W h i t e  1 ' .  flcnmtr,l, 06 N. C., 322, 1 S. IS., 750. I n  the 
instant case the testimony of the defcndant in his own behalf i n  the 
recorder's court n a s  introduced in the trial below, to tlie effect that  a 
party "owed liini soi~ie money and brought him the liquor in part pay- 
ment on tlie debt, for the money he owed him." The acceptance by tlie 
defcndant of the liquor from one indebted to 1iin-1 in part  payment of the 
debt conetituted a purchase of the liquor. The evideiice set forth in this 
record, allo~ving the State tlie benefit of the reasonable inferences to be 
drawn therefrom, is sufficient to support the verdict of the jury, finding 
the defendant guilty of liaring purchased liquor in Mecklenburg County. 

Tn the trial below, T T ~  find 
No error. 
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WILSOX S. LOCRHART r. KATHERINE LOCKHART. 

( Fileq 28 April, 1943.) 
1. Pleadings 2% 

A judgment on the pleadings, in favor of the defendant on an affirmative 
defense, can be approved only when the allegations of fact in plaintiff's 
pleadings and relevant inferences of fact deducible therefrom, construed 
liberally in his favor, fail in all material respects to make out a case. 

2. Divorce § 5- 

In an action for divorce on the grounds of two years separation, Public 
Laws 1937, ch. 100, C.  S., 1659 ( a ) ,  where complaint alleges sufficient facts 
and defendant in her answer sets up a divorce a mensa with alimony 
granted her on the grounds of abandonment, to which plaintiff replied 
without admission of wrongful or unlan7ful conduct on his part, a judg- 
ment for  defendant on the pleadings is erroneous, as there are issues of 
fact raised to be tried by a jury. 

APPEAL by plaintiff from Thompson, J., a t  March Term, 1943, of 
WAKE. Reversed. 

This was an  action for divorce on the ground of two years' separation, 
under ch. 100, Public Laws 1937. Sufficient facts are alleged in the 
complaint to entitle plaintiff to the relief prayed. 

The defendant filed answer setting up a judgment in a previous suit 
between the parties, rendered in 1940, wherein the defendant was granted 
a divorce a mensa with alimony on the ground of abandonment. This 
judgment was pleaded as a bar to plaintiff's present action. 

T o  this affirmative defense the plaintiff replied that  his present cause 
of action was based upon two years' separation for a period beginning 
subsequent to the judgment of 1940. Plaintiff also alleged that he had 
complied with the terms of the judgment as to the support of the de- 
fendant. 

Upon defendant's motion, judgment was rendered on the pleadings, dis- 
missing the plaintiff's action. Plaintiff appealed. 

F. .J. Carnage and Thos. R'. Rufin for plainfi f .  
Prank P. Spruill, Jr., for defendanf. 

DEVIS, J. The case comes to us upon appeal from a judgment on the 
pleadings in favor of the defendant. The ruling of the court below was 
hot tom~d upon the riew that as a m a t t ~ r  of law plaintiff could not main- 
tain his action, and that  there was no issuable fact to be tried by a jury. 
C. S., 556. 

A judgment on the pleadings, in faror  of the defendant on an affirma- 
tive defense, can be approved only when the allegations of facts contained 
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in the plaintiff's pleadings and relevant inferences of fact deducible 
therefrom, construed liberally in his favor, fail in all material respects 
to make out a case. Adams v. Cleve, 218 N .  C., 302, 10 S. E. (2d),  911; 
Pridgen v. Pridgen, 190 N .  C., 102, 129 S. E., 419. 

An  examination of the plaintiff's complaint and reply in  this case 
leads us to the conclusion that  defendant's motion for judgment on the 
pleadings was improvidently allowed. While the defendant sets up  in 
her answer a plea which, if established, would constitute a bar to the 
plaintiff's action, the only admission by the plaintiff in his reply is tha t  
the previous judgment of divorce a mensn was by consent, and that  his 
present action is based upon a separation which began subsequent thereto, 
and which has continued for two years next preceding the institution of 
this action, in January ,  1943. There is no admission that  his cause of 
action is based upon his own wrongful and uiilawful conduct. Brown v. 
Brown, 213 S. C., 347, 196 S. E., 333, and B y ~ r s  I > .  Byers, nnfe, 85. 
The pleadings raise issues of fact to be tried by jury. 

The judgment rendered on the pleadings must be 
Reversed. 

MRS. ETHEL G R E G O R Y  v. T R A V E L E R S  I S S U R A N C E  COMPANY. 

(Filed 5 May, 1943.) 

1. Trial 9 22h: Appeal and Error 40- 

In considering a motion for nonsuit after all the eviderhce of both sides 
has been heard. the defendant's evidence unless favorable to the plaintiff. 
is not to be talwn into consideration, except when not in  conflict with 
plaintiff's eridence. it maj be uwd to explain or ~n:~lic tlenr that whicli 
has heen offered by plaintiff. 

2. Insurance 5 32c- 

Where, under the terms of the insurance contmct sued on, insurance on 
life of insured ceased when his employment by the Johnston hlanufactur- 
ing Company terminated, with proviso that if, a t  such termination, insured 
was wholly disabled and prerented by clicease from engaging in employ- 
ment for wage or profit, the insnrance would remain in force, and the 
evidence of plaintiff, beneficiary in the policy, tended to show that insured 
was regularly engaged for wages in the came occupntion, with reasonablc 
continuity, for a considerable period of time, after the termination of thr 
service in which he was inswed a n d  to within n few days of his death. 
defendant's motion for nonsuit at close of all the evidence was properly 
allowed. 

SEAWELL, J., concurring in  result. 

APPEAL by plaintiff from TYarlick, J.. at  February Term, 1943, of 
MECKLENBURG. Affirmed. 
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This was an  action by the beneficiary in a life insurance certificate 
issued by defendant 3 February, 1941, on the life of Thomas J. Gregory, 
now deceased. The certificate was issued under a group insurance policy 
covering the employees of Johnston ?Ilanufacturing Company. dccord- 
ing to the terms of the certificate it was agreed that  the insurance should 
terminate when the insured's employment with the employer should 
terminate. However, it  was provided ('that in a case, where at the time 
of the termination of employment the employee shall be insured and shall 
be wholly disabled and prevented by bodily injury or disease from engag- 
ing in any occupation or employment for wage or profit the insurance 
mill remain in force as to such employee during the continuance of such 
disability." 

Plaintiff's evidence tended to show that the insured becarne ill with 
ulcerated colitis in the spring of 1941; that  1 2  June,  1941, he left the 
employment of Johnston Xanufacturing Company because of his in- 
ability to work, due to disease, and that  he died 26 August, 1941; that  
prior to his leaving Johnston Manufacturing Company's employ he 
complained of pains in his stomach and had sick and fainting spells, 
and was unable to work regularly. I t  also appeared from plaintiff's 
evidence that  "after he quit the Johnston Mills he worked for a short 
time a t  Hoskins Mill." "After he quit the Johnston Mills Company, he 
worked a t  Hoskins. H e  also worked a t  the Louise Nil1 for a few days." 
Another witness testified that  up  to the time he died he mas employed 
a t  the Hoskins Cotton Xills, and worked there five or six weeks; that 
he was "pale, weakly-looking," and underweight. "I was doing the 
same kind of work in the same department or division that he was in. 
H e  ran  his job very well I imagine, l h t  I wasn't where he was; I was 
a t  the other end. I have helped him i11 his job." 

The defendant offered evidence, supported by pay roll sheets, tending 
to show that  the insured went to work in the Louise Mill 24 June,  and 
worked regularly eight hours per day up to 15  July,  and on 17 Ju ly  
began work a t  the Hoskins Mill and worked regularly there (forty hours 
per week) until 20 August, when he quit. A11 the places where insured 
was employed were textile mills, and his ~vork  was that  of "doffer." 

,It the close of all the evidence defendant's motion for judgment of 
nonsuit was allowed, and from judgment dismissing the action plaintiff 
appealed. 

W .  T7ance H o w a r d  a n d  Joe Mr. E r v i n  for  p l a i n t i f ,  a p p e l l a n t .  
T i l l e t t  CE C a m p b e l l  for  d e f e n d a n t ,  appe l lee .  

DEVIN, J. Under the terms of the insurance contract sued on the 
insurance on the life of Thomas J. Gregory ceased when his employment 
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by the Johnston Manufacturing Company, the employer named in the 
group policy, terminated. However, i t  was provided in the certificate of 
insurance that  if a t  the time of the termination of his employment, while 
insured, he was "wholly disabled and prevented by bodily injury or 
disease from engaging in any occupation or employment for wage or 
profit," the insurance would remain in force. 

The question presented by the appeal is whether the evidence offered 
by the plaintiff is sufficient to bring her case within the proviso contained 
in the certificate of insurance. I t  is admitted that  the insured left the 
employment of the Johnston Company while the insurance was still in 
force, 12 June,  1941. Was he a t  tha t  time "wholly disabled" and pre- 
vented by disease "from engaging in any occupation or employment for 
wage or profit?" From an  examination of the testimony appearing in 
the record we are constrained to concur in the ruling below that  the 
evidence was insufficient to support the plaintiff's case as to this essential 
element. While there is evidence tending to show that  the insured was 
afflicted with a disease which finally proved fatal, and that  a t  the time 
he left the employment of the Johnston Company he was unable to  
work by reason of disease, i t  does appear affirmatively from the plain- 
tiff's evidence that  as a matter of fact he did work five or six weeks with 
reasonable continuity a t  two other mills, after he left the employment 
of Johnston Manufacturing Company, performing the substantial duties 
of the same occupation. Thigpen v. Ins. Co., 204 N .  C., !XI, 168 S. E., 
845. Thus, the plaintiff has failed to show that  he was prevented by 
disease from engaging in employment for wage or profit. His  regular 
employment in two other cotton mills as a doffer for fire or six weeks 
may not be regarded merely as an  occasional or casual employment. I t  
indicated something more than the intermittent and futile attempts to 
work on the part  of a sick man who is "wholly disabled." Medlin T. 
Ins. Co., 220 N .  C., 334, 17 S. E. (2d),  463; Jenkins I )  Ins. Co., 222 
N .  C., 83 ;  Ford v. Ins. Co., 222 N .  C., 154. There was no evidence 
that he had to work a t  a reduced wage, or a t  a different occupation, or 
for shorter hours, or was ever discharged for inability to perform the 
duties of his job. Bulll~ck I - .  Ins. Co., 200 N .  C., 642, 158 S. E., 185; 
Edwards I > .  Junior Order, 220 S. C., 41, 16  S. E. (2d),  466; Blanken- 
ship v. Assz~rance Socicfy,  210 K. C., 471, 187 S. E., 590; 98 A. L. R., 
478. 

While the defendant offered evidence supported by pay roll records 
tending to show that  after his employment by the Johnston Company 
terminated the insured worked approximately forty hours per week for 
eight weeks, defendant's evidence could not be considered on the motion 
for nonsuit, except in so far  as i t  tended to clarify or explain the evidence 
of the plaintiff. S. I > .  Fulcher, 184 N .  C., 663, 113 S. E. ,  769. The 
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rule for the consideration of defendant's evidence on a motion for nonsuit 
mas stated by Stacy, C.  J., in  IIarrison v. R. R., 194 N. C., 656, 140 
S. E., 598, as follows: "In considering the last motion (for nonsuit), 
the defendant's evidence, unless favorable to the plaintiff, is not to be 
taken into consideration, except when not in conflict with plaintiff's evi- 
dence, it may be used to explain or make clear that  which has been 
offered by the plaintiff." This statement of the rule mas quoted with 
approval in Crawford 1 ) .  Crawford,  214 S. C., 614, 200 S. E., 421; 
Funeral  H o m e  v. Ins. Po., 216 N .  C., 562, 5 S. E. (2d) ,  820; J e f r i e s  
2.. P o w e l l ,  221 N. C., 415, 20 S. E. (2d))  561; I'arrant c. Bottling Co.,  
221 N. C., 390, 20 S. E. (2d) ,  565. See also Godwin v. R. R., 220 K. C., 
281, 17 S. E. (2d) ,  137. I n  Sellars v. Bunk, 214 N. C., 300, 199 S. E., 
266, it was said that the defendant's evidence which did not tend to con- 
tradict or  impeach the evidence of the plaintiff, but "only served to 
amplify and explain the same," could be considered on the motion to 
nonsuit. The uie of the word amplify in this case may not be under- 
stood as indicating a tendency to expand the rule laid down in the 
Harrison case, wpm, or to open the door to thr  consideration, on thi i  
motion, of defendant's evidence except only such as serves to explain or 
make clear that  offered by the plaintiff. 

IIowever, n ithout considering the defendant's evidence, we think plain- 
tiff's evidence sufficiently tends to ?how that  the deceased was regularly 
engaged in the same occupation, with reasonable continuity, for a con- 
siderable period of time, after he left the service in which he was insured. 
Thus, after the termination of his employment by the Johnston Company 
he was unprotected by the qaving clause in the certificate of insurance, 
and the casualtv of his death under these circumstances was not within 
the coverage of the insurance. Unfortunately for the beneficiary, this 
prevented recovery on the insurance certificate, but we must hold the 
parties bound by the express terms of the contract into which they have 
entered. 

The judgment of the Superior Court is 
Affirmed. 

SEAWELL, J . ,  concurring in result: I concur in the result reached in 
this case, because I think it is unavoidable on consideration of plaintiff's 
evidence. But  I do not agree with the view expressed in the main 
opinion that  the court may dram inferences from the defendant's evi- 
dence unfavorable to the plaintiff upon a demurrrr  to the evidence and 
motion to nonsuit, and thereby deny the plaintiff his right of trial by 
jury. I do not believe i t  is consistent with our inqtitutions relating to 
trial that  the defendant may be permitted to swear himself out of court 
without the intervention of a jury, while the plaintiff to obtain relief 
must necessarily submit his evidence to that tribunal. 
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111 so far  as I am able to discorer, tlie group of cases cited in the main 
opinion in support of that  doctrine comprises the whole list of decisionq 
favorable to that  riew, and ignore$ scores of cases to the contrary. 

I n  111y judgment, the dissident view is based on a misconception of the 
office of a demurrer to the eridence and the purpose and effect of C. S., 
567, permitting defendant as a matter of right to introduce his evidence 
after demurring to that  of plaintiff. The statute is proc13dural and does 
not affect the principles of dcmurrcr to the evidence as it existed a t  
conmion law. The office of demurrer to the evidence is to present to 
the court the evidence in its legal aspects only to ascertain whether i t  
has, according to legal standards, any probative d u e  in establisliing 
the plaintiff's claim. The ultimate purpose of such an examination is 
simple. The office of the court ends when the legal character of the 
offered proof is aqcertained-1~2letlier it is evidence or no evidence to 
support the case-and from then on it is a matter for the jury. The 
ultimate reception of such eritiencc by the jury, vhich  alone can pass 
upon its weight, credibility and significancc~, is a part  of the process. 
,It no point in i t  have we any pover-exccpt that  which results from 
the unreriewabilit- of our decisions-to pass upon the weight or credi- 
bility of the evidence or to accept it as truc, or to balance i t  against the 
evidence of the plaintiff in aid of the motion to nonsuit. Compare S.  v. 
Fulcher, 184 S. ('., 663, with Xcccns r 3 .  R. I:., 126 N. C., 424, 429, con- 
struing the statute. - 

That the weight of authority is against such a proceeding cannot be 
doubted upon a careful study of the decisions of this ('ourt. Springs 
1). Schcnck,  99 N. C., 551, 555; S ~ z o l ~ ? j  I>. Rcnlfy C'o., 152 N .  C., 34, 41 ; 
S. r - .  -lrnmons, 204 N. C., 753, 757; T u f f l c  1 % .  llcll, 203 IT. C., 154, 156. 
The liht of decisions so holtling might be alniost indefinitely lengthened. 
TIThile thew cases are cspl,essly to the point. it  is equally truc that  all 
those cases using the familiar fo rn~u la  that upon a denlurrer to the 
evidence and nlotion to nonsuit, the evidence must be taken in tlie most 
favorable light to tlic plaintiff, and plaintiff i i  entitled to every rcason- 
ablc inference thercfroni, hare  hack of them a recognition of the true 
f~inction of the tlcmurrcr, a i  n ell a. an  appreciation of our con~ti tut ional  
inhibition against passing upon tlic neight  ant1 credibility of the evi- 
dence and the reh ,~  depriving the plaintiff of hi.: right to trial by jury. 
Set, collwtioli of c2;r.t,. in alinotatio~i undcr (I. S., 567, 3licllie's Code of 
1930. 

,Is I have said, outiide of the group of cases cited in the main opinion, 
it is unirzrsally held that tlic statute did not change any of the prin- 
ciples of demurrcr to the evidence as they esisted a t  common law. The 
effect of such a deinurrer in jurisdictions like ours, n-licre courts are not 
permitted to pass upon the weight of evidence, is thus stated in 64 C. J., 
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p. 384: "Only that  portion of the evidence which tends to prove the 
case of the demurree can be considered, and evidence which tends to 
break down the case of demurree cannot be considered.'' Otherwise, i t  
would be a speaking demurrer. 

I assume that  no one would suggest that  any member of this Court is 
concerned whether the plaintiff or the defendant wins in any particular 
case, or class of cases. We are all concerned with the integrity of the 
processes which have been established to reach justice in all cases. Vh i l e  
abstract views upon the merits of the jury system have been entertained 
by groups of people a t  all times, few ~ o u l d  be bold enough to dispute 
that  institutionally, a t  least, and for purpose of practical observance, 
the debate was closed with the adoption of Article I, section 19. of the 
Constitution, which requires that  it be kept inviolate. Whether the line 
has been overstepped in the Case a t  bar is a matter of individual opinion, 
and I accord to my colleagues as much sincerity in their position as I 
expect for  my own. 

F o r  several hundred years English speaking peoples have been unwill- 
ing to trust judges as triers of the facts, and have emphasized that feeling 
in the only way they could-by writing it in the fundamental law. They 
still t ry  to nlaintain that principle. I t  is not that  our courts are not 
now filled with men of integrity and ability-perhaps i t  is because they 
are not yet convinced that society has not received as much damage from 
the mistakes of judges as it has from the ignorance of juries. Whether 
I personally share that  feeling or not, I prefer that  when these barriers 
are broken d o m ~ ,  it should be by an orderly amendment to the Constitu- 
tion and not through erosion by the Court. 

The statute, C. S., 591, empowers the trial judge, in his discretion, to 
set aside the verdict for  insufficiency of evidence. This is the only 
relief consonant with the constitutional limitations on judicial power. 

STATE r. ZER BURRAGE. 

(Filcd 5 May, 1943.) 
1. Homicide 9 1- 

Murder in the first d~gree  is the nnlxn-fill killing of x human being 
with malice and with premrditation nntl deliberation. Murder in the 
second degree is the l~n la \~ fu l  Billing of a human being with malice, but 
without premeditation and deliberation. l\lnnslaughter is the unlawful 
killing of a human being without malice and without premeditation and 
deliberation. 
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2. Homicide @ 6a, 6b, 16- 
It is the intentional killing of a human being with a deadly weapon 

which raises the presumption of malice, and, nothing else appearing, con- 
stitutes murder in the second degree. And when this presumption is 
raised by admission or proof, the burden is on defendant to show to the 
satisfaction of the jury facts and circumstances sufficient to reduce the 
homicide to manslaughter or to excuse it. 

3. Homicide 5 27d- 
On trial under an indictment for murder, where defendant contends and 

offers evidence tending to show that he did not intend to kill deceased 
but that she was shot in a struggle over a pistol in his hand, a failure 
to instruct the jury that the presumption of murder in the second degree 
only arises upon an admission, or proof of the fact, of an intentional 
killing with a deadly weapon is prejudicial error. 

APPEAL by defendant from Warlick, J., a t  November 'Term, 1942, of 
STANLY. 

Criminal prosecution upon an  indictment charging defendant with 
the murder of Ola Lowder. 

Upon the trial in Superior Court, the State offered c~ idence  tending 
to show, briefly stated, these facts: 

Between 9 :30'and 10 :00 o'clock on night of 16  June,  1942, Ola Lowder 
was shot with a pistol and killed in front of her residence located about 
a mile from the center of the town of Albcmarle, Stanly County, North 
Carolina, on the right of the road leading towards Concord. The house 
is situated something like twenty-five feet from the sidewalk. A drive- 
way leads from the highway on the right side of the housle, to and under 
a shed. Defendant, who roomed about thrw-fourths of' a mile away, 
had been going with Miss Lowder for about two years. On  night of 
homicide, defendant and Miss Lowder were seen together on her front 
porrh around 9 :15 o'clock, where they were "having differences." A t  
that  time the cars of defendant and Miss Lowder were parked in the 
driveway. Soon thereafter Niss Lowder backed her car out so that  
defendant could back his out, which he did and left. couple of 
minutes later she got in her car and went to the home of her niece, Sybil 
Lowder, and, in 15, 20, or 30 minutes, accompanied by Sybil Lowder, 
she returned to her home. I n  the meantime defendant had gone to his 
room, and returned to the r e d e n c e  of Niss Ola Lowder, and left, and 
returned again and parked his car in the driveway. Upon her return 
Niss Ola Lowder uarked her car on the shoulder of thr. road in front  
of her residence. Defendant, who was then sitting on the front porch, 
got up  and went to, and sat  in his car with his feet on the running board. 
Miss Sybil got out of car on side next to the house and walked by defend- 
ant  to  the porch, exchanging greeting with him as she passed. Miss Ola 
got out of car on side away from the house and walked around the back 
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of the car, and on into the yard toward defendant. Whereupon, he took 
about two steps toward her, and when they were 3, 4 or 5 feet apart, 
not close enough for her to reach him, he started shooting. She threw 
ur, her hand about time of second shot and holloed a t  him and started 
stepping or staggering backward, and fell on the shoulder of the highway 
within two feet of the driveway. After the first shot there was a pause, 
and others, 3 or  4, as many as three in  all, were fired in  quick succession. 
One shot entered her chest, and apparently went through her body and 
came out in the back. Other wounds were in her arm and in her side. 
H e r  right arm was broken. She died almost instantly. Neither Miss 
Sybil nor a person across the street heard defendant or Miss Lowder 
say anything before the shooting started. After the shooting defendant 
turned around, walked back to his car, got in, backed out of the driveway, 
and drove to his rooming house, went to his room and shot himself, the 
bullet entering the throat and coming out over eye. To a later inquiry 
as  to "what happened," he replied, "I shot Miss Ola Lowder a while 
ago. I think I killed her. I meant to a t  least. I f  I didn't, tell her 
I still love her." 

The State further offered evidence tending to show that  defendant 
stated that  he didn't carry the pistol with hi; the first time he went to 
see Miss Lowder that  n ight ;  that  he kept it a t  home in the bottom of 
his suitcase; and that  he went back home and got it. And there was 
evidence that  there were two suitcases in his room and that  "one was 
open and the stuff in one corner turned back." 

On the other hand, defendant offered evidence tending to show that  
he was in love with Miss Ola Lowder; that  he had been to Virginia and 
came home in the late afternoon of 16  June  and went to her home; that  
she did not know he was coming, and was away from home; that  when 
she came in, differences arose, as detailed by him, and she told him that  
she couldn't see him that  night, that  he would have to go, and, quoting 
her, "if you don't I have got a friend I am going to get and bring him 
and have him send you home"; that  he left, but upon reaching his room, 
he "got to studying," and thought he would go and "see if she was mad" 
-and if he left he '(wouldn't see her any more9'-that he "thought the 
world of her"; that, in consequence, he drove back to her house, parked 
his car in the driveway and went up  on the porch; that  when she and her 
niece drove up he went back to his car, and, on seeing someone get out 
of the car, "one on one side and one on the other." he couldn't tell 
whether i t  was a man or woman; that  he then opened the car door, 
reached over the seat and picked up the gun "where it had been laying 
in the back on the floor"; that  after Miss Sybil passed by, Miss Ola 
walked right up  to him, and in kind of low voice said, "What you doing 
with that  gun in your hand?" and before she gave him time to answer 
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she grabbed the gun wit11 both hands, brought i t  right up  a t  her breast, 
and the gun went off; that  "she whirled around sideways . . . and still 
held on to the gun, three shots were fired"; that  "she did not let go the 
gun until the last shot was fired"; and that  he "doesn't know who fired 
the shots" nor "who pulled the trigger"; and, that, using his words, 
"after the shots were fired she turned and left me, went toward her car, 
kindly staggered, but I knew she mas killed the way she acted . . . I was 
sorry she was shot and I turned and went back to my  car and decided 
to shoot myself after she had been shot." 

Verdict: Guilty of murder in the first degree and recommend mercy. 
Judgment : Death by asphyxiation. 
Defendant appeals to Supreme Court and assigns error. 

Attorney-General  Xcl l lzdlan and  -1ssistant At torneys-General  P a t f o n  
and Rhodes  f o r  t he  S ta te .  

B r o w n  & H a u n e y  and  Hartsel l  (E I Iar tse l l  for defcrtdafi f, appel lant .  

WI~YBORKE, J. Of the exceptions upon which defendant challenges 
the trial in Superior Court, i t  is sufficient to consider these two, which 
entitle defendant to a new trial. 

I n  the course of the charge, after defining murder in the first degree, 
murder in the second degree, and manslaughter, the court instructed 
the jury:  

"Now, for instance, as we started on the controversy the burden was 
on the State on the whole of the tr ial  a t  that  time to satisfy you Gentle- 
men first, among other things, before any burden, so to speak, left the 
State and rests or was cast as a laboring oar to the defendant, to satisfy 
you first that  this defendant, or prisoner as he is called ill a capital case, 
took the life of Miss Ola Lowder with a deadly weapon. ( S o w  as an 
illustration, if during the progress of the trial you become satisfied be- 
yond a reasonable doubt that  Zeb Burrage, the prisoner, did take Xiss 
Ola Lowder's life with a deadly weapon, this pistol which I stated to 
you as a matter of law is a deadly reapon,  then under that  showing 
made by the State he was then looked upon by the State as guilty of 
murder i n  the second degree, nothing else appearing, then so f a r  as that  
charge was concerned there thereafter was no burden on the State on the - 
question of murder in the second degree, so he must--for when that  
showing is made by the State beyond a reasonable doubt or is admitted 
by the prisoner charged with the crime then he must-the law presuming 
malice from the use of a deadly weapon-then there is cast upon him 
the burden of going forward and excluding the presuniption that  the 
State lodges against him under that  showing made or of rebutting that  
presumption.) " 
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Exception is directed to so much thereof as is in parentheses. 
, h d ,  again, the court continued : 
"(NOTV that  presumption arises of his guilt of murder in the second 

degree if he admit., in the trial or if it  is proven beyond a reasonable 
doubt that  this life was taken with this pistol, so then the laboring oar 
is cast to the prisoner to show you such evidence or such fact as would 
remove the alleged crime of murder and to bring it do~vn to manslaughter 
or nhich  would abrogate and destroy it altogether and to so justify you 
in returning a vei.dict of not guilty.)" 

To this instruction defendant exceuts. 
The  vice common to these instructions is the failure to instruct that  i t  

is the intentional killing of a human being with a deadly lveapon which 
raises the presumption of malice. 

Xurder  in the first degree is the unlawful killing of a human being 
with malice and with premeditation and deliberation. Murder in the 
second degree iq the unlawful killing of a human being with malice, but 
without premeditation and deliberation. Manslaughter is the unlawful 
killing of a human being without malice and without premeditation and 
deliberation. These definitions of murdcr in the first degree, murder 
in the second degree and manslaughter are too firmly imbedded in the 
law to require citation of authority. Moreover, the law is well estab- 
lished in this State that the intentional killing of a human being with a 
deadly weapon implies malice, and, if nothing else appears, constitutes 
murdcr in the second degree. h d  when this implication is raised by an 
admission or proof of the fact of an  intentional killing, the burden is 
on the defendant to show to the satisfaction of the jury facts and circum- 
stances sufficient to reduce the homicide to manslaughter or to excuse it. 
S. 7'. ( I n p p s ,  134 N .  C., 622, 46 S. E., 730;  S. v. Quick, 150 N. C., 820, 
64 S. E., 165;  S. 1 % .  R e t l s o n ,  183 S. C., 795, 111 S. E., 869;  S. v. G r e g o r y ,  
203 N .  C., 525, 166 S. E., 387;  8. 1 % .  X e a t o n ,  206 N. C., 682, 175 S. E., 
296; 19. 7'. T e r r c l l ,  212 N .  C., 145, 193 S. E., 161 ;  8. zl. R o b i n s o n ,  188 
N. C., 784, 123 S. E., 617;  S. 7 % .  X o d e y .  213 N .  C., 304, 195 S. E., 830; 
S. 7.. D e b n n m .  222 N .  C., 266, 22 S. E. (2d),  562;  S. 1%. 17tley,  a n f ~ ,  39. 

I n  the X ~ n f o n  c a w ,  s z l p m ,  the rule is stated in this manner:  "If a 
defendant who has intentionally killed another with a deadly weapon 
XI-ould rebut the presumption arising from such showing or admission, he 
must establish to the satisfaction of the jury the legal provocation which 
will take from the crime the element of malice and thus reduce it to 
manslaughter, or which will excuse it altogether on the ground of self- 
defense, unaroirlable accident or misadventure." 

I n  the I l c b n n ~ n  case ,  s u p r a ,  the Court. speaking through S~nzcell ,  J., 
said: "Where the dcfense is based on the theory of accidental shooting, 
and intentional use is not admitted, but, on the contrary, denied, and 
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becomes the  c r u s  of the controrersy, the court must  be meticulous i n  
instructing the  j u r y  tha t  the intentional use of the deadly weapon is 
necessary t o  raise the presumption." 

*lpplying these principles to  the case i n  hand,  def(.ndant tloes not 
admi t  a n  intentional killing of Ola Londer .  H e  denies that  he intended 
t o  kill her  and  contends t h a t  she was shot i n  a struggle oyer a pistol he 
had i n  his hand.  I n  the l ight  of this  contention, failur.  to  instruct the  
j u r y  tha t  the  presumption only arises upon a n  admission, or the proof 
of the fact  of a n  intentional killing with a deadly v7eapon is prejudicial 
error .  

hforeover, the  second portion to  which excrption is taken places burden 
upon defendant "to sliow such evidence or  such fac t  as would remove 
the alleged cr ime of murder." T h e  alleged cr ime is murder  i n  the  first 
degree. T h e  j u r y  m a y  fa i r ly  haye understood t l p t  the burden was on 
defendant to  show t h a t  he  was not gui l ty  of murder  i n  the first degree. 
This  is  not his  burden. 

I t  is not deemed necessary to  consider o t h w  exceptions. 
F o r  errors  pointed out, let there be a 
S e w  tr ia l .  

A S S I E  GLENN RATTLEP, ADMIRISTRATRIS OF SYLVESTER RATTLEY, 
DECEASED, r. L. R. POWEIAL, JIL a m  IIEXRY TV. ANDERSON, RE- 
CEIVERS OF SEABOARD AIR LJSE RBILTYAY COJIPA;\'P, A X D  T. LACY 
\VILT,I.1JIS, ~\D~IIKISTRATOR OF JOHN Vr\UGHAS. DECEASED. 

(Filed 5 May, 1943.) 
1. Segligence 8 & 

By proximate cause is not meant necessarily the last act of cause, or 
nearest act to the injury, but such act, wanting in ordinary care, as  
actively aided in prodl~cing the injury as  x direct and existing cause. 

2. Segligence § 7- 
Intervelling negligence to hare  the effevt of "inwlating" the original 

negligence, where it is fo1111d to csist. must totally supcrsc'tle that negli- 
gence in ca11s:ll effect. 

3. Negligence § 6- 
When two efficient proximate causes contribute to an injury, if defend- 

ant's negligent act brought about one of such causes, he is liable. 

4. Segligence 8 7- 
I t  is error for the court to instruct thc jury that, in order to break the 

sequence of proxiniate causation or, in other words, to supersede the 
original negligence as  proximate cause, the intervening negligence must 
be palpable or gross. 
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5. Same- 
The real test is that of foreseeability of the intervening act as a reason- 

able consequence of the original negligence. If the intervening act or 
conduct is found to be reasonably foreseeable as a consequence of the 
original negligence, it will not serve the purpose of insulation. 

STACY, C. J., concurring. 
WISBORNE, J., joins in concurring opinion. 

APPEAL by defendants from S i m o c b s ,  J., a t  November Term, 1942, 
of FRAKXLIN. New trial. 

Yarborouglz  d Y a r b o r o u g h  for p la in f i f f ,  appellee. 
J lalone d X a l o n e  und M u r r a y  A l l e n  for defendants ,  appellants.  

SEAWELL, J. This case was here before upon the appeal of plaintiff 
from a judgment of nonsuit, and will be found reported as I l enderson  v. 
Powell and R a t f l e y  c.  Powel l ,  221 S. C., 230. ( F o r  summary of facts, 
see that  case.) The defendants had prevailed in their motion for non- 
suit upon the evidence upon the theory either that  the tr ial  disclosed no 
eridence to go to the jury upon the issue of defendants' negligence, or 
that  such negligence was insulated by the intervening negligent conduct 
of McCrimmon, the driver of the car in which Rattley, the intestate, was 
a guest when killed. The decision of this Court was adverse to the 
defendants upon both points, and the case was sent back for a new trial, 
without restriction of the issues to any phase of the case. The factual 
situation disclosed by the evidence on the second trial does not differ 
materially from the case as it then stood; and the views expressed by the 
Court in that decision with respect to the negligence of the defendants 
and the suggested insulation thereof by the conduct of McCrimmon 
become the law of the case. 

Adverting to the instructions to the jury challenged upon this appeal, 
we have to say that mere intervention, alone, of an  independent negligent 
act will not relieve the author of an  original negligence from the conse- 
quences of his negligent conduct as an efficient cause in producing the 
injury. 

"By proximate cause is not meant necessarily the last act of cause, or 
nearest act to the injury, but such act, wanting in ordinary care, as 
actively aided in producing the injury as a direct and existing cause." 
38 ,2m. Jur. ,  p. 703, sec. 5 5 .  

The court below was not in error in instructing the jury that inter- 
vening negligence to have the effect of "insulating" the original negli- 
gence, where it is found to exist, must totally supersede that  negligence in 
causal effect. The  principle as laid down in Sherman and Redfield on 
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Kegligence (1941, Vol. 1, p. 101, sec. 38) and Restatement of the Law, 
Torts, sec. 439, is not different from that  expressed in numerous well 
considered opinions of our own Court and in controlling opinion through- 
out the country. Canlpbell  v. R. R., 201 N. C., 102, 109. 159 S. E., 327. 
I n  W h i t e  v. R e a l t y  Co., 182 N. C., 536, 538, 109 S. E., 584, the principle 
is clearly expressed : 

"But if any degree, however small, of the causal negligence, or tha t  
without which the injury would not have occurred, be attributable to 
the defendant, then the plaintiff, in the absence of aay  contributory 
negligence on his part, would be entitled to recover; because the defend- 
ant cannot be excused from liability unless the total causal negligence, 
or proximate cause, be attributable to another or others. 'When two 
efficient proximate causes contribute to an  injury, if defendant's negligent 
act brought about one of such causes, he is liable.' " 1T'ootl 1 % .  Publ ic-  
Service  Corp., 174 N. C., 697, 94 S. E., 459. 

Bu t  the trial judge did fall into a causal error in inst~.ucting the jury 
that  in order to break the sequence of proximate causation or, in other 
words, to supersede the original negligence as proximate cause, the inter- 
rening negligence must be palpable or gross. 

This expression was derived from H e r m a n  7 % .  R. R., 197 S. C., 718, 
150 S. E., 361, and was applied in H i n n a n t  v. R. R., 202 N. C., 489, 493, 
163 S. E., 555, but met with definite disapproval in Qziinn v. R. R., 213 
S. C., 48, 50, 195 S. E., 85. 

The test is not to be found merely in the degree of negligence of the 
intervening agency, but in its character-whether it is of such an  extraor- 
dinary nature as to be unforeseeable. Restatement of the Law, Torts. 
see. 447; B u t n e r  v. Spease,  217 N .  C., 82, 86, 6 S. E. (2d), 808. A 
person is bound to foresee only those confcquences that  naturally and 
probably flow from his negligence; but caution must be observed in the 
application of this principle also, since the failure to foresee the exact 
nature of the occurrence caused by his negligence will not excuse him 
if it  could be reasonably foreseen that  injury to some person might occur 
through an  event of that  character. D u n n  7.. Romberger ,  213 N .  C., 172, 
177, 195 S. E., 364; Lancnster  I ? .  Gre?jhound Corporation 219 N. C., 679, 
688, 14  S. E. (2d) ,  820. 

The real test then is that  of foreseeability of the in t e r~en ing  act as a 
reasonable consequence of the original negligence. If upon the applica- 
tion of these principles, the intervening act or conduct is found to be 
reasonably foreseeable as a consequence of the original negligence, i t  
will not serve the purpose of insulation. See quotation from W h i t e  c.  

R e a l t y  Co., szlpra; W o o d  v. Publ ic-Service  C'orp., s u p m .  
The test applied in the instruction is not wholly consistent with these 

rules, and may have diverted the jury from their application. Fo r  the 
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error contained therein, the defendants are entitled to a new trial, and 
it is so ordered. 

We deem i t  unnecessary to consider other exceptions. 
New trial. 

STACY, C. J., concurring: When an  automobile is hit by or collides 
with a train a t  a grade crossing, the law makes a distinction between 
the causal negligence of the driver of the automobile which will bar a 
recovery in an action brought against the railroad hy the driver and the 
negligence on his part which mill bar a recovery in an action brought 
against the railroad by a guest i n  the automobile who exercises no control 
over the driver. Baker  v. R. R., 205 S. C., 329, 171 S. E., 342. 

I n  the first case, contributory negligence on the part  of the driver of 
the automobile will suffice to bar a recovery in an action brought by 
him. M c C r i m m o n  v. Powell,  221 X. C., 216, 19 S. E. (2d),  880; 
Godzcin v. R. R., 220 N. C., 281, 17 S. E .  (2d),  137;  ,11iller I * .  R. R., 
220 K. C., 562, 18 S. E. (2d), 232. 

I n  the second, the negligence on the part of the dr i rer  which will 
defeat a recorery in an action brought against the railroad by a guest 
in the automobile who exercises no control over the driver, must do more 
than contribute to the in jury;  it must be the real efficient cause, or the 
sole proximate cause of the guest's injury. Qzrinn 1 % .  R. R., 213 N. C., 
48, 195 S. E., 85;  Harcell I ! .  1Pi7nzingfon, 214 K. C., 608, 200 S. E., 367; 
Campbell c. R. R., 201 S. C., 102, 159 S. E., 327; Dicke!~  1 . .  R. R., 196 
N. C., 726, 147 S. E., 15  ; Ecrrwood 1 ) .  R. R., 192 N. C., 27, 133 S. E., 
160; Bagwell a. R. R., 167 IT. C., 611, 53 S. E., 814. 

I t  is true, in H e r m a n  c. R. R., 197 N. C.. 718, 150 S. E., 361, it was 
said "the negligence of the driver of the automobile is so palpable and 
gross, as shown by plaintiff's own witnesses, as to render his negligence 
the sole proximate cause of the injury." The Court was there speaking 
to a nonsuit and of the palpable and gross negligence of the dr i rer  
appearing on the record which rendered his negligence "the sole proxi- 
mate cause of the injury." This was not to say, however, that  the 
negligence of the driver must be "palpable and gross." I t  is enough in 
such case to defeat a recovery, if the negligence of the driver be the sole 
proximate cause of the guest's injury. J lon fgomery  T .  Rlcrdes, 222 N. C., 
463; Chinnis v. R. R., 219 5. C., 525, 14 S. E. (2d))  500; Powers 11. 

Sfernberg ,  213 N .  C., 41, 195 S. E., 85;  Smith v. Sink, 211 N. C., 725, 
192 S. E., 108. 

An instruction similar to the one here complained of was held for 
error i n  Quinn 11.  R. R., supra. A like holding would seem to be in 
order here. 

WINBORNE, J., joins in this opinion. 
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BURRIS SELLERS AND WIFE, J. B. SELLERS, v. B. P. HARRELSON AND 
WIFE, E. R. HARRELSON, ALMA HARRELSON HARDIE:, MILDRED T. 
15UILROUGHS AND HUSBAND, REECE BURROUGHS, AXD C. IJ. PRICE. 

(Filed 5 May, 1943.) 

Fraud 5 11: Trusts 5 15: Trial 5 22f- 
In an action by plaintiffs to have a tax deed to the feme defendant 

IIarrelson set aside as fraudulent or to hare grantee therein declared a 
trustee for plaintiffs, where the evidence tended to show 1 hat the Harrel- 
sons were plaintiffs' rental agents to handle the property and pay taxes 
and as such allowed the property to be sold for taxes and fente defendant 
IIarrelson bought same a t  t a s  sale and sold parts thereof to the other 
tlcfrndants, one of them paying a consideration and the others none, judg- 
ment of nonsuit was proper as to the purchaser who paid n consideration, 
:md improper as to all other defendants. 

,ZPPEAL by plaintiffs from Carr, J., a t  October Term, 1942, of 
COLUMBUS. 

This action was brought by the plaintiffs for the purpose of having a 
tax deed made to the defendant, E. R. Harrelson, set aside as fraudulent 
or void, or that  E. R. Harrelson, defendant and grantee therein, be 
declared trustee for the use and benefit of the plaintiffs. 

The case is here upon a successful motion by the defendants to nonsuit 
the plaintiffs, and discussion here will be confined to the propriety of 
the judgment as of nonsuit. 

Facts pertinent to that issue may be summarized as follows : The feme 
plaintiff, J. B. Sellers, obtained the land in question by deed from her 
father-in-law and went into possession immediately, remaining in  posses- 
sion for some time thereafter. Later, in 1925, Burris Sellers removed 
to South Carolina, leaving his wife, J. B. Sellers, in the home of defend- 
ants. There is evidence tending to show that  the premises were turned 
over to the care and custody of B. P. Harrelson as agent of the plaintiffs, 
upon an oral agreement that  he would rent the same, keep the taxes paid, 
and account to them for a portion of the profits, if any. There is also 
evidence tending to show that  plaintiffs did receive rents on several occa- 
sions, and that  defendant B. P. Harrelson called on plaintiffs for money 
to pay expenses in a bad year, and that  plaintiffs paid a small amount 
for tha t  purpose. 

The plaintiffs offered in evidence a deed of the sheriff of Columbus 
County to the defendant R. R. Harrelson, anti an affidarit supporting the 
deed, for the purpose of attack. The plaintiff J. B. Sellers testified 
that she was living in the home of E. R. Harrelson w h ~ n  the tax deed 
was made, and that  the defendants knew a t  all times where she and her 
husband were. She further testified that  B. P. Harrelson took her and 
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her children to her husband in South Carolina, and that  a t  all tinies 
thereafter the v hereabouts of her and her husband was known to defend- 
ants ;  that  B. P. Harrelson promised and agreed to pay the taxes in her 
name and to look after tlic property until the plaintiffs were ready to 
return, when he would turn  the back to them; and during the 
period of her absence, they got small amounts of money from Harrelson 
for rent. There was in ter~is i ta t ion  between the parties (luring her 
absence in South Carolina. 

She returned to North ('arolina in 1938, and found that the prenlizes 
had been rented. ,it the end of the year, however, the tenant moved out 
and the plaintiffs  vent into the possession of the premises, without objec- 
tion by the defendants and without any k~iowledge that there was a tax 
deed in existence. 

Both the plaintiffs denied signing any deed to anyone for the land, 
and denied having gone before any notary public to acknowledge the 
same. 

The plaintiff J. B. Sellers testified that she did not know that  the land 
had been sold; that  while with B. P. IIarrelson, she worked and paid 
her own way, and paid him for taking her to South Carolina. There is 
evidence tending to show that  plaintiffs first discovered the existence of 
the tax deed some time in the summer of 1939. 

The evidence further tends to sholT that  during the period, except 
xhen  occupied by the plaintiffs, the lands were under the management 
of B. P. Harrelson, husband of E. R. Harrelson, and rented and con- 
trolled by him with the knowledge of all parties. 

The plaintiffs remained upon the land until 1041, when "there was a 
lawsuit about getting off the land." 

There was testimony as to the value of the land a t  the time of the tax 
deed, placing it a t  $2,500 to $3,000. 

The affidavit supporting the sheriff's deed, made by the defendant 
E. R. Harrelson, states: "That no person has been in the actual posses- 
sion or occupancy of the above described tract of land upon whom notice 
of such purchaw could be served ; that Mrs. J. B. Sellers, i n  ~vhose name 
the land Tvas assessed and taxed, cannot upon diligent inquiry be found 
in Columbus County or the State of North Carolina," etc. There is 
eridcnce tending to show that the defendant E. R. I-Iarrelson knrw of 
the presence of the plaintiff J. B. Sellers in Xorth Carolina a t  the times 
stated in her eridence, and inferences that  might be drawn by the jury 
that  she knew of the relational agency that  existed between B. P. I Iar -  
relson and the plaintiffs with respect to the land. 

The defendant offered a judgment of the Superior Court a t  February 
Term, 1941, in favor of B. P. Harrelson and against Burris Sellers, the 
male plaintiff, ejecting him from the premises and further providing: 
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"It was further agreed by and between the parties that this judgment 
shall be without prejudice to any action hereinafter brought by the 
defendants against the plaintiffs." 

The defendants further introduced a deed purporting to have been 
signed and acknowledged before a notary public in South Carolina, and 
purporting to convey the premises to B. P. Harrelson. See foregoing 
statement. The plaintiff Burris Sellers admitted that the signature 
looked like his, but denied signing it. The plaintiff J. 13. Sellers denied 
it altogether. The deed was unregistered, and plaintiffs objected to its 
introduction. The evidence disclosed that it had been obtained for 
introduction in the evidence upon capias ad t e s f i f i candum from Mrs. 
S .  T. Williams of Gaston County, whose connection with the matter 
does not appear in the evidence. 

The evidence discloses that certain parts of the land were conveyed 
on 20 December, 1930, by the defendants E. R. Harrelson and husband, 
B. P. Harrelson, to their daughter and codefendant, Mildred T. Bur- 
roughs, and on the same day a part of the land was conveyed to Alma 
Harrelson Hardie; and on 22 September, 1928, ten acres thereof were 
conveyed to C. L. Price. These deeds are merely referred to in the 
record by book and page of registry, and no copies thereof have been 
sent up to this Court. 

As to the deeds to the daughters, Mildred T. Burroughs and Alma 
Harrelson Hardie, the evidence seems to indicate that no consideration 
passed a t  the time the deeds were received. The evidence does not dis- 
close that Price had any knowledge of the transactions connected with 
the acquisition of the defendants' title, or that conveyance to him was 
without consideration. 

This action was commenced by summons, which was introduced in the 
evidence, served upon the defendants 28 March, 1941. 

Powel l  & L e w i s  a n d  T u c k e r  $ Proc tor  for plaintif fs,  appellants.  
E. 111. T o o n  and L. R. V n r s e r  for defendants ,  appellees. 

SEAWELL, J. Upon the state of the record as presented to us, we are 
unable to say that there are not inferences which may be drawn from the 
evidence favorable to plaintiffs' claim, or that the action is barred by 
the statute pleaded, and the judgment of nonsuit with respect to all the 
defendants, sare C. L. Price, is reversed. The plaintiifs, however, have 
produced no evidence entitling them to proceed further against the 
defendant Price, and the judgment of nonsuit as to him is sustained. 

The judgment of the court below will be modified in accordance with 
this opinion. 

Modified and affirmed. 
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DAVID WARD v. V. E. SXITH ET AL. 

(Filed 5 May, 1913.) 

1. Adverse Possession § 2- 
I n  actions involving title to real property, where the State is not a 

party, other than in trials of protested entries laid for  the purpose of 
obtaining grants, the title is conclusively presumed to be out of the State, 
and neither party is required to show such fact, though either may do so. 
C. S., 426. 

2. Adverse Possession §§ 13b, 13c 

I n  actions between individual litigants, when one claims title to land by 
adverse possession and shows such possession (1) for seven years under 
color, or ( 2 )  for twenty years without color, either showing is sufficient 
to establish title. C. S., 428 and 430. 

3. Appeal and Error 5 40e: Trial § 22f- 
A motion to nonsuit tests the sufficiency of the evidence to carry the 

case to the jury and support a recovery. The question thus presented is 
a question of law and is always to  be decided by the court. C. S., 567. 

4. Trial § 23- 
Equivocations, discrepancies, and contradictions in plaintiff's evidence 

affect its credibility only and do not justify withdrawing the evidence 
from the jury. 

APPEAL by defendants f r o m  Carr ,  J., a t  December Term, 1942, of 
COLUMBUS. 

Civil action f o r  trespass. 
T h e  plaintiff alleges t h a t  he  is the  owner and i n  possession of a 30-acre 

t rac t  of l and  i n  Columbus County, described b y  metes and  bounds i n  
the  complaint ;  t h a t  the defendant has  trespassed thereon, a f te r  being 
forbidden, and  t h a t  plaintiff is entitled to  injunctive relief and damages 
f o r  the  trespass already committed. 

Upon  denial of liability and  issues joined, the  j u r y  returned a verdict 
i n  favor  of the  plaintiff. 

F r o m  judgment thereon, the  defendants appeal, assigning as  error  t h e  
refusal of the  court  t o  dismiss the  action as  i n  case of nonsuit. 

Vnrser ,  X c I n t y r e  & H e n r y  for p l a i n t i f ,  appellee. 
A.  B. B r a d y  and H. L. L y o n  for defendants ,  appellants.  

STACY, C. J. T h e  plaintiff claims title to  the locus in quo by  adverse 
possession for  twenty years. I t  is i n  evidence t h a t  he  first entered upor  
the  land i n  August,  1920;  t h a t  he occupied i t  thereafter  continuously, 
under  known and visible lines and boundaries, making  such use of i t  
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and taking such profits each year as i t  was susceptiblls and capable of 
yielding a t  the time. There is no pretense that  the plaintiff had any 
paper title to the land. The trespass of which the plaintiff complains 
occurred on 11 December, 1941, when the defendants entered upon the 
land and plowed u p  about three acres of strawberries. This action was 
instituted immediately thereafter. 

The defendants, on the other hand, acquired a deed for the property 
in May, 1941, and they show title running back to 26 November, 1920. 
The defendants also offered evidence tending to show possession and use 
of the property by their predecessors i n  title. The cross-examination of 
the plaintiff indicated some equivocation as to the character of his 
possession and his claim of ownership. However, the conflict in the 
evidence has been resolved by the jury in favor of the plaintiff. I t  was 
sufficient to carry the case to the jury. 

Indeed, the case is strikingly like that  of Lock1ea.i- v. Savage, 159 
N .  C., 236, 74 S. E., 347. I t  was tried under the law as there laid down, 
and the result must be upheld on authority of that  case. I t  is stipulated 
in the record that  the court correctly charged the jury on all phases of 
the case in compliance with C. S., 564, and that  the issues submitted 
were not objected to  by the defendants. 

I t  is the holding with us, and the statute, C. S., 426, so provides, that  
in actions involving title to real property, where the State is not a party, 
other than in  trials of protested entries laid for the purpose of obtaining 
grants, the title is conclusively presumed to be out of the State, and 
neither party is required to show such fact, though either may do so. 
Dill Corp. v. Downs, 195 N .  C., 189, 141 5. E., 570. 

I n  actions between individual litigants, as here, when one claims title 
to land by adverse possession and shows such possession (1 )  for seven 
years under color, or (2 )  for twenty years without color, either showing 
is sufficient to establish title in this jurisdiction. C. S., 428 and 430; 
POWPT Co. 21. Taylor,  101 N. C., 320, 131 S. E., 646; 8. c., 194 N.  C., 231, 
139 S. E., 381. 

The motion to nonsuit tests the sufficiency of the evtdence, when con- 
sidered in its most favorable light for the plaintiff, to carry the case t o  
the jury and to support a recovery. The question thus presented by 
demurrer, whether interposed a t  the close of plaintiff's evidence, or 
"upon consideration of all the evidence," ('. S., 567, is to be decided by 
the court as a matter of law. Whether the evidence is such as to carry 
the case to the jury is always for the court to determine. 3 demurrer 
raises only questions of lam. Godwin 21. R. R., 220 N. C., 281, 17 S. E. 
(2d),  137. 

We are not inadvertent to the equivocation in the plaintiff's testimony 
a.. elicited on cross-examination. This, however, affecied his credibility 
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only, and did not justify withdrawing his evidence f r o m  the  jury. S u c h  
was the holding i n  Chrzktman v. Hilliard, 167 N.  C., 4, 82 S. E., 949;  
Shell v. Roseman, 155 N. C., 90, 71 S. E., 8 6 ;  Gunn v. Taxi Co., 212 
N .  C., 540, 193 S. E., 747. Discrepancies and  contradictions, even i n  
plaintiff's evidence, i r e  matters  f o r  the  jury, a n d  no t  f o r  the court. 
Doz ie r  v. Wood, 208 N. C., 414, 181 S. E. ,  336 ;  Lincoln I * .  R. R., 207 
x. C., 787, 178 S. E., 601. 

There was n o  e r ror  i n  overruling the  motions t o  nonsuit. Hence, the  
val idi ty  of the  t r i a l  must  be upheld. 

N o  error. 

ERIJIA S. FISH v. JANE ALICE FISH HANSON AND LUCY MOORE, INDI- 
VIDUALLY AND AS EXECUTRICES O F  THE WILT, O F  GEORGE FISH, DECEASED, 
AND DOROTHY LIGON. 

(Filed 5 May, 1943.) 

1. Executors and Administrators 5 24- 
Family agreements looking to the advantageous settlement of estates or 

to the adjustment of family differences, disputes, or controversies, when 
approved by the court, are  valid and binding. They are  bottomed on :I 

sound pnblic policy which seeks to preserve estates and to promote and 
encourage family accord. 

8. Trial # 54: & p p c a l  and E r r o r  5 37- 
Findings of fact by the court, when a jury trial has heen waived by 

consent, will not he disturbed on appeal, if bawd upon competent evidence. 
C. S., wn. 

3. Executors and Administrators 5 24- 
Where testator died in May, 1933, leaving specific legacies to his daugh- 

ters and debts totaling substantially the value of the estate, with residuum 
to bc held in trust and income paid to his widow for life, then to go to 
the daughters, and all parties agreed to delay the settlement of the estate, 
collect the income, scll assets as  advisable, and use income and proceeds 
of sales to pay debts and specific legacies, the daughters agreeing not to 
demand their legacies before the estate mas worked out satisfactorily, 
a family agrcelnrnt results and the widow is not entitled to rcvcirc~ from 
the rclsiduum the incomc ~ised in part to sottle the. dei)t<. 

,IPPEAL by plaintiff f rom IIamilfon, Special  r J ~ d g ~ ,  a t  September 
E x t r a  Term,  1942, of NECKLEKBURG. Affirmed. 

Civil action by legatce of life in t r r r s t  i n  rrs iduary estate to  recover 
income f rom cstatc received by executrireb. 
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George Fish, late of Mecklenburg County, died testate 12 May, 1933. 
Plaintiff, his widow, and defendants J ane  Alice Fish Hanson and Lucy 
Moore, his daughters, were named as executrices. H e  made certain 
specific bequests, including $10,000 each to Lucy Moore and Jane  Alice 
Fish I-Ianson. The residue of his estate, after the payment of debts and 
the costs of administration, he devised to plaintiff for life or until her 
remarriage, with remainder to his two daughters and Dorothy Ligon, 
his stepdaughter. 

When he died his estate was valued a t  $45,000 and he owed approxi- 
mately $20,000. So that  upon an  immediate settlement of the estate 
the debts, expenses of administration and individual legakies would con- 
sume the estate, leaving a residuary bequest only nominal in value. 

The interested parties held a meeting, discussed the situation, consid- 
ered the inadvisability of a sale of the assets of the estate a t  the then 
prevailing low prices due to the existing economic depression, and agreed 
that the executrices should delay settlement of the estate, collect the 
income, sell assets from time to time as might be advisable, and use the 
income and proceeds of sales to pay the debts and specific legacies. T o  
accomplish the purpose of the agreement the daughters agreed not to  
demand payment of their legacies before the estate was worked out on a 
satisfactory basis. A11 agreed that  income from the estate property 
might be used to pay debts and specific legacies. This was done in order 
to t ry  to salvage the property and to create a residue of substantial value. 

The executrices administered the estate in accord with the agreement. 
They collected income up to 1 January,  19-40) in the sum of $13,956.43 
net. This sum, plus sales of assets, n-as sufficient to pay all debts and 
specific legacies and approximately $500 to plaintiff and still leave an  
estate, consisting principally of income-producing real estate, valued 
a t  approximately $19,000 ( tax  value). Since 1 January,  1940, net 
income of $4,456.05 has been received and paid to p l a i~~ t i f f .  

Plaintiff instituted this suit to recover the income collected by the 
executrices, alleging that  her contract constituted nothillg more than an  
agreement to advance the income for the benefit of the estate and that  
she is entitled now to reimbursement for the funds so advanced. 

When the cause came on for hearing in the court below the parties 
~vaived trial by jury and agreed that  the court should ht.ar the evidence, 
find the facts and enter j u d g m ~ n t  thereon. The court, after hearing 
the evidence, found the facts substantially as herein set forth and entered 
judgment dismissing the action. Plaintiff excepted and appealed. 

Tl'hitlock S; Dockery for  plaintiff, appellant. 
Frank TI' .  Orr and Frank TI. Xennedy for Jfrs.  I ~ c ? y  Xoore, executrix, 

appellee. 
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BARNHILL, J. Family agreements looking to the advantageous settle- 
ment of estates or to the adjustment of family differences, disputes or 
controversies, when approved by the court, are valid and binding. They 
are bottomed on a sound public policy which seeks to preserve estates 
and to promote and encourage family accord. Spencer v. AfcCleneghan, 
202 S. C., 662, 163 S. E., 753; I n  re Estate  of IVright, 204 N. C., 
465, 168 S. E., 664; Reynolds v. Reynolds,  208 N .  C., 578, 182 S. E., 
341; Bohannon v. l ' rotman,  214 N .  C., $06, 200 S. E., 852; Schouler, 
Wills, Executors and Administrators (6d),  see. 3103. 

The plaintiff. testified ('when N r .  Fish died his estate was involved, the 
value of the assets was down, and it was agreed between the parties inter- 
ested that, since i t  mas not to the best interest of the estate to immediately 
close the same, as time passed, and income of the estate and sums realized 
from the liquidation of asqets permitted, to pay the debts of the estate, 
together with specific bequests to Lucy Moore and Jane  Alice Fish 
Hanson, the sum of $10,000. That  agreement was made." She further 
testified that  i t  was her understanding that  she would receive the income 
later upon which understanding ('I roluntarily gare  up  any claim to 
the income for the time being, so as to settle the debts and the payment 
of legacies." 

Upon this and other teqtimony offered the court found that  the agree- 
ment was made without any condition that  the income was to be paid the 
plaintiff later. This and other findings of fact are supported by compe- 
tent evidence and the facts found are sufficient to support the judgment 
entered. C. S., 560; X n t f h ~ w s  7.. F r y ,  143 N. C., 384, 55 S. E., 787; 
Eley v. R. R.. 165 X. C., 78 ,  SO S. E., 1064; Trust Co. c.  Cookc, 204 
T\T. C., 566, I69 S. E., 148; Bz~chnnnrl 1 ' .  Clark,  164 N. C., 56, 80 S. E., 
424; Best v. Garris, 211 K. C., 305, 190 S. E., 291. 

I t  is apparent tha t  the agreement was to the advantage of all parties. 
Through the contract of the legatees and the indulgence of creditor5 the 
executrices gained time which enabled them to await the passing of the 
prevailing economic depression and to so handle the estate as to convert 
i t  from one in which there mis nothing for the residuary legatees 
into one in which the rec;idlmm is of real value, producing a sub- 
stantial income for the life tenant. As the daughters and stepdaughter 
are the remaindermen they also benefit to a material extent. 

The plaintiE proceeds upon the theory that  all the income from the 
property of the estate, n-hile i t   as in the hands of the executrices, 
belonged to her. I n  this she misconceives her rights under the will. I f  
she was entitled to any interest a t  all it  was interest on the residuary 
estate. At the time of the death of testator there Tvas no residuum. The 
income came from property it lvas the duty of the executrices to apply to 
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other purposes. Perhaps the same result would follow even though there 
was no agreement. I n  any  event, the plaintiff has not surrendered nearly 
so much as she seems to think. 

Trust GO. V .  Jones, 210 N .  C., 339, 186 S. E., 335, 105 A. L. R., 1189, 
is factually distinguishable. 

The judgment below is 
Affirmed. 

H. J. LEE v. M. W. CHAMBLEE. 

(Filed 5 May, 1943.) 

1. Trial § 22b: Bills and Notes fj 27- 
In a suit on a note, which appears to be under seal with defendant and 

another as joint makers or joint obligors, plaintiff makes out a prima facie 
case by offering the note, and motion for nonsuit should have been denied. 

2. Limitation of Actions § I& 
The plea of the statute of limitations casts upon plaintiff the burden 

of showing that the suit was commenced within the requisite time from 
the accrual of the cause of action, or that otherwise it js not barred. 

3. Limitation of Actions 2a, 2e, 16- 
Where plaintiff offered in evidence a note, apparently executed by 

defendant and another as joint obligors, with the word. "seal" in brackets 
opposite the name of each, nothing else appearing, this would repel the 
three-year statute of limitations, 0. S., 441, as sealed instruments against 
principals are not barred until lapse of ten years. C. E . ,  437. 

4. Bills and Notes 85 23, 2s: Principal and Surety 1 7  M- 
I t  is permissible to show by evidence aliunde that one, ostensibly a joint 

promisor or obligor, is in fact a surety. 

5. Limitation of Actions % 

The three-year statute of limitations, C. S., 441, is applicable to sureties 
on seal instruments as well as on instruments not under seal. 

APPEAL by plaintiff from Rurney, J., at  Eebruarly Term, 1943, of 
WAKE. 

Civil action to recover on promissory note. 
Plaintiff alleges and offered evidence tending to show that  she is the 

owner and in possession of a $5,000.00 promissory note, dated 30 Novem- 
ber, 1931, due and payable to The Commercial National Bank, or order, 
thir ty days thereafter, ostensibly under seal and signed by C. H. Cham- 
blee and the defendant, M. W. Chamblee, apparently as joint promisors. 

The defendant alleges that  he signed the note in suit without any 
consideration as to him and solely "as an ac~ornmod~ation surety," all 
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to the knowledge of the agents of the payee a t  the time of its execution; 
and further, that  there was no adoption of the word "Seal" set opposite 
the name of the maker, C. H. Chamblee, and the defendant who signed 
only as surety. The  note contains no  recital of a seal. The  defendant 
pleads the three-pear statute of limitations. C. S., 441. This action 
was instituted 29 December, 1941. 

From judgment of nonsuit entered a t  the close of plaintiff's evidence, 
she appeals, assigning errors. 

J .  M.  Templeton and S imms & S imms  for plaintiff, appellant. 
Bunn & Arendell for defendanf, appellee. 

STACY, C. J. The plaintiff rested her case upon offering the note, 
which appears to be under seal, with the defendant and another as joint 
makers or joint obligors. This was sufficient to defeat the motion for 
nonsuit. Allsbrook v. Walston, 212 N .  C., 225, 193 S. E., 151, and cases 
cited. 

True, the plea of the statute of limitations cast upon the plaintiff the 
burden of showing that  her suit was commenced within the requisite 
time from the accrual of the cause of action, or that  otherwise i t  was 
not barred. Drinkwater v. Tel.  Co., 204 N .  C., 2124, 168 S. E., 410; 
Savage v. Currin, 207 N.  C., 222, 176 S. E., 569. The plaintiff offered 
in evidence a note apparently executed by the defendant and another as 
joint obligors, with the word "Seal" in brackets opposite the name of 
each ostensible maker. Nothing else appearing, this would repel the 
three-year statute of limitations, C. S., 441, as sealed instruments against 
the principals thereto are not barred until the lapse of ten years. C. S., 
437; Currin 7.. Currin, 219 N .  C., 81 5, 1 5  S. E. (2d), 279. 

I t  is permissible to show by evidence aliunde that  one, ostensibly a 
joint promisor or obligor, is in fact a surety. Flippen v. Lindsey, 221 
N. C., 30, 18 S. E. (2d),  824; Ins. Co. v. Morchend, 209 N.  C., 174, 183 
S. E., 606; Davis v. Alexander, 207 N.  C., 417, 177 S. E., 417. The 
three-year statute of limitations, C. S., 441, is applicable to sureties on 
sealed instruments as well as on instruments not under seal. P w r  v. 
T r t ~ l l ,  205 PIT. C., 417, 171 S .  E., 641; Redmond v. Pippen, 113 N .  C., 
90, 18 S. E., 50;  Welfare 7.. Thompson, 83 N.  C., 276. See Trus f  Co. 
e. Clifton, 203 N .  C., 483, 166 S. E., 334; Currin v. Currin, supra. 

However, in the instant case, we are dealing with a nonsuit entered a t  
the close of plaintiff's evidence. Considered in its most favorable light, 
it  is sufficient to carry the case to the jury. 

On the further hearing, the defendant will have an opportunity to  
offer evidence in support of his defense. 

Reversed. 
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R. MALEVER,% v. KAY JEWELRY COMPANY. 

(Filed 5 May, 1943.) 

1. Contracts 9 17: Master and Servant 98 1, 7- 
Ordinarily, where there is no additional expression :is to duration, a 

contract for permanent employment implies an indefinite general hiring, as 
contrasted with a temporary job, terminable in good faith a t  the will of 
either party. 

2. Master and Servant 8 7a: Contracts § B- 
In an action to recover wages while out of work, where plaintiff's evi- 

dence tended to show that he gave up a steady job to accept an offer from 
defendant for permanent employment in a new store, without further 
agreement as to duration of time, no business usage or other circumstance 
being shown, and defendant discharging plaintiff upon. closing his new 
store after eight weeks, judgment of nonsuit was proper1;y allowed. 

APPEAL by plaintiff from Warlick, J., at  February Term, 1943, of 
MECKLENBURQ. 

Civil action for breach of contract of hire. 
The  plaintiff alleges and offered evidence tending to show that  on 

1 December, 1941, he received a telegram from the defendant offering 
him "a regular permanent job" a t  $50 a week as salesman in  the defend- 
ant's new store in Charlotte. The plaintiff was then woi-king in Fayette- 
ville, N. C., a t  a salary of $75 a week. Pursuant to instructions, the plain- 
tiff called the defendant over long distance telephone and insisted that  
while he would "rather work for less in Charlotte and be a t  home with his 
family," if he gave u p  his position in Fayetteville, then paying a larger 
wage, he would expect a regular permanent job, saying: '(I want you 
to understand I am not taking that  as a Christmas job; I want i t  to be 
permanent." The defendant replied : "It mill be permanent, you have 
my  word. . . . You have a permanent, steady place with me, just like 
the wire says." 

The plaintiff worked for the defendant eight weeks, when he was dis- 
charged without cause. Plaintiff was ready, able and willing to con- 
tinue his employment. There is no contention that  !his services were 
not satisfactory. 

Some time thereafter, the plaintiff secured employment in Wilming- 
ton. H e  sues for the weeks he was out of work. 

The  defendant testified that  i t  was necessary to close one of his stores 
in Charlotte as they were operating a t  a loss; that  he discussed the 
matter with the plaintiff and paid him in  addition to his wages the sum 
of $200 in  full satisfaction; that  plaintiff suggested this amount:  "He 
said, if I gave him $200 he would be perfectly satisfied and would be 
happy about it, and that  that  would be the end of it." Defendant fur-  
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ther testified that  he was not aware of what the plaintiff was paid in 
Fayetteville until this conversation. 

From judgment of nonsuit entered upon consideration of all the evi- 
dence, the plaintiff appeals, assigning error. 

G. T .  C a r s u d l  and  J o e  IT'. E'rvin for plaint i f f ,  appel lant .  
b. Laurence Jones  for de fendan t ,  appellee. 

STACY, C. J. The question for decision is whether the agreement to 
give the plaintiff "a regular permanent job" in the defendant's new store 
means any more than an  indefinite general hiring terminable in  good 
fai th a t  the will of either party. 35 d m .  Jur . ,  460; 39 C. J., 41. 

While i t  is suggested in plaintiff's testimony that the iilducement to  
give up  his job in Fayetteville was sufficient consideration to support the 
agreement for permanent employment, still the agreement itself is for 
no definite time, and there is no business usage or other circumstance 
appearing on the record which would tend to gire i t  any fixed duration. 
A\llno. 35 A. 1;. R., 1432; 62 A. L. R., 234. Conversely, it  is suggested 
the moring cause of plaintiff's acceptance was his desire to be in Char- 
lotte with his family, which more than outweighed the difference in pay. 
H e  was employed until the defendant clo~ed his store. 35 Am. Jur., 461. 

The case of Jones  v. L i g h t  Co., 206 S. C., 862, 175 S. E., 167, cited 
and relied upon by the plaintiff, is not in point. There, the promise in 
consideration of exceptional efforts on the part of the plaintiff, was to 
gire him '(permanent eniploymcnt for the term of at least ten years." 
Xor are the cases of Fisher  v.  Lumber Co., 183 N .  C., 485, 111 S. E., 857, 
S tevens  L'. R. R., 187 N. C., 528, 122 S. E., 205, and Dotaon v. Guano  
Co.,  207 N. C., 635, 178 S. E., 100, where there were agreements to give 
employment for life in settlement of personal injury claims, controlling 
on the facts of the instant record. 

The general rule is, that "permanent employment" means steady 
employment, a steady job, a position of some permanence, as contrasted 
with a temporary employment or a temporary job. Ordinarily, where 
there is no additional expression as to duration, a contract for permanent 
employment implies an indefinite general hiring, terminable a t  will. 
J l c K e l u y  c. Oil Co., 52  Okla., 81, 152 P., -114. Here, the plaintiff shows 
a promise of permanent employment, sinzplicifer,  and no more. Anno., 
135 A. L. R., 646. 

We find nothing on the record to take the case out of the general rule. 
Affirmed. 
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J. TV. GROVES,  J R . ,  v. E A R L  3lcl)OSALD ET AI.. 

(Filed 5 May, 1043.) 
SCI~OOIS a 21- 

In a civil action by n schod principal agninst thc school committee to 
declare rights under a contract as  High School Principal and to enjoin i t s  
I)reach, where plaintiff allegrtl that, for tlie school year 1042-43, he gave 
tlue, legal notice to the school cornrnittec and coni1t.v superintendent that 
his contract was still in force and that he accepted it  for 1:he coming year, 
defendants alleging that plaintiff was legally notified of his rejection as  
1)rincigal for 1042-43, and a temporary restrainii~g order was issued, and 
heard by consent on 22 Stlptember, 104'2, whercnpon the restraining order 
mas dissolved and the action dismissed. Hcltl: (1) The dissolution of the 
restraining order was proper for tlie action s o ~ ~ g l i t  to bc enjoiilecl is f a i t  
trccompli: ( 2 )  The dismissal of tlie action was error. 

ATPEAL by  plaintiff f rom Warlick,  J., a t  September 'Term, 1942, of 
MOORE. 

Civil action t o  declare r ights  under  contract and  t o  ensjoin its breach. 
Plaintiff alleges t h a t  he was duly elected pr incipal  of Pinckney H i g h  

School (located near  Carthage i n  Xoore  County)  fo r  the school year  
1939-40; t h a t  his  contract was renewed f rom year  to  year  u p  to and 
including the year  1941-42, and  tha t  he  performed the  duties and re- 
ceived thc emolumelits under  said election and  contract dur ing  the years  
as  stated. 

Plaintiff fu r ther  alleges t h a t  within ten days af ter  the closing of t h e  
school on 1 4  May,  1942, he gave,due notice to  the  school committee and  
the  county superintendent of schoolq, as provided by  the who01 law. tliat 
his  contract of employment was still  subsisting and he accepted t h e  
employnient as  pr incipal  of P inckney  School f o r  the coming year. 

I t  is fu r ther  alleged t h a t  i n  spite of plaintiff's binding contract f o r  
the  school year  1942-43, the  defendants h a w  purported to employ one 
R. 0. Taylor  as  priiicipal of the school f o r  the year  1942-43. 

Plaintiff alleges tliat he  is ready, able and willing to  c:<rry out his 
contract,  and 11c asks f o r  a declaration of his rights and for  injunct ive 
relief. 

T h e  defendants a t h i t  plaintiff's original e m p l o p e n t ,  and allege t h a t  
he was legally notified of hiq rejection as  pr incipal  of P'inckney School 
fo r  the school year  19-12-43. T h a t  ~ r l i i l e  notice of his rcjcction was not 
sent by  rcgistcred mail ,  as  rcquirecl by the school l a ~ v ,  aerer the1c. j~ i t  
was rcccived by the plaintiff and  he  had ful l  notice of its contents. 
-1 temporary restraining ordclp was isqucd i n  the cfuse.  re turnable 

beforc tllc judge holding the court., of the district a t  Rockingham i n  
Richmond County on 7 September, 1042, anti by c o n ~ e n t  continued to be 
heard a t  Carthagc,  Moore County, 22 September, 1042. O n  the  hearing, 
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the  judge found that  written notice of plaintiff's rejection was mailed on 
9 May, 1942, but  t h a t  i ts  receipt was denied by  the plaintiff. 

T h e  temporary restraining order was dissolved and  t h e  action dis- 
missed. Plaintiff appeals, assigning errors. 

K .  R. H o y l e  for p la in t i f f ,  appel lant .  
X o s l e y  G. Zjoyef te  for d e f e n d n n f s ,  appellees.  

S ~ a c ~ ,  C. J. I f  the only question here presented were the vacation 
of the restraining order, and the  correctness of the rul ing i n  not con- 
t inuing it  to  the hearing, the appeal would be dismissed ex mero motu,  
l ' n t ~ s  1 % .  I n s .  Co., 16G N. C., 134, 8 1  S. E., 1062;  W n l l a c e  11. Wilkesboro ,  
151  N. C., 614, 66 S. E., 657, as the action of the defendants which the 
plaintiff seeks to  enjoin, is now f t r i t  nccompl i ,  or a fact  accomplished, o r  
I ( water  i n  thc inill-tail," as the late ( ' h i ~ f  J u s f i c e  I I o k e  would say. 
R o u ~ s c r r u  I * .  Rul l i s ,  201 S. C., 12, 158 S. E . ,  553. 

T h e  order, hon.cl-er, goes fa r ther  and dismisses the action. I n  this,  
t h e w  was error. ('0.2: 1'. K i ~ s f o i ~ ,  217 S. C., 391, 8 S. E. (2d) ,  252;  
( f r c o r f h n n  7%. .17117171, 188 N .  C., 239, 124 S. E., 309;  O w e n  11. Board  of 
I ~ d u c ~ c r f i o n ,  IF4  S. C., 267, 114 S. E., 390;  D a w n p o r t  21. Board  of E d u -  
crrfiorr, 183 S. C1., 570, 112 8. E., 246;  X o o r e  T .  X o n u m e n t  Po., 166 
AT. C., 211, 8 1  S. E., 170 ; hlc1ntosh P r a c .  6. Proc.,  094. 

In junc t ion  was only ancillary and not the sole purpose of plaintiff's 
action. I I e  asks for  a tlcclal-ation of liis rights ~ m d e r  the facts alleged, 
antl i i  content to  \~ i thhol t l  hi5 election of ~emctl ies ,  if a n y  he hare,  mliile 
await ing such tleclaratioli. T h e  t l i smis~a l  of the  action lias occasioned 
the appeal.  

E r r o r .  
-- 

Y. Q. BARKER r. E. P. DOWDY. 

(Filed 5 May. 1043.) 

1 .  Husband and Wife @ 34, 3+ 
Connivance of the h~ifhantl in the adnltery of his wife constitutes a 

cleffwse to n n  action for criminal conrerwtion, antl cql~ally so to an action 
for the alienation of her affectioni. 

2. Husband and Wife $9 33, 30, 40- 

I n  ml action for tl:~magcs 1)s t l i ~  Iinshanrl against defcnclant for criminal 
courersatiou :ultl nlicnntion of his wife's affcctions, where the complaint 
allcgw facts snfficie~lt to canstiti~tc :L c a l m  of action, h u t  admits that for 
c i s  m o ~ ~ t l i s  plaintiff continnctl to live with his wife. protested and pleaded 
with Iicr to l i w  propcrlg. w11ic.h slic rcfnscd, and nllcges further that  she 
is 11on- living \\-it11 dvfv~i( l i~~l t  i l l  i ~ ( l ~ i l t t ~ r g  011 his farm, ;r tlrmnrrtxr to tl~ck 
complaint was properly overruled. 
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APPEAL by defendant from ,lrmstrong, J . ,  a t  J anua ry  Term, 1943, of 
MOORE. Affirmed. 

This was an  action for damages for criminal conversation and aliena- 
tion of affections. Defendant demurred on the ground that  the complaint 
did not state facts sufficient to constitute a cause of action. Demurrer 
was overruled and defendant appealed. 

Xosley G. Boyefte for  plaintiff, appellee. 
R. R. IIoyle fo r  defendanf, appellanf. 

DEVIN, J. The complaint describes the tortious conduct of the de- 
fendant and sets out sufficient facts to constitute a cawe of action for  
criminal conversation with plaintiff's wife, and also for the alienation 
of her affections. Bryanf 7'. Carrier, 21-1 S. C., 191, 1.98 S. E., 619; 
Chestnut c. Sutton, 207 S. C., 256, 176 S. E., 743; Cotfle v. Johnson, 
179 N. C., 426, 102 S. E., 760. 

The demurrer, however, is based on the view that  i t  appears on the 
face of the conlplaint that  the plaintiff, with knowledge of the adulter- 
ous relations between the defendant and his wife, continued for some 
months to cohabit with her. This admission in the complaint is urged 
not as a condonation, such a s  might defeat an action for divorce (Blalcely 
c. j!?ake!y, 186 N. C., 351, 110 8. E., 485), but as shoning connivance, 
actire or passive, on the part  of the plaintiff, in the wrongful conduct of 
the defendant. 

While the connirance of the husband in the adultery of the wife mould 
constitute a defense to an action for criminal conversation, and equally 
so to an  action for the alienation of her affections (27 .h. Jur . ,  139), 
the allegations of the complaint in this action are not open to successful 
attack on this ground. The complailit c:mnot be orerthrown by a 
demurrer. The  plaintiff alleges that  the matters and things complained 
of were carried on over his protest and against his will; that  he pleaded 
with liis wife to give up the defendant and live properly as a dutiful 
I\-ife; that  he had to leave the home in which they had lived. and that  
shc refused to  go ~ v i t h  him, and that  defendant is now living in adultery 
with her on the defendant's farm, the defendant furnishing her money. 
-1 number of cases from other jurisdictions were cited by the appellant 

in sul,port of his position, but v e  do not think the admissions in the 
complaint here are sufficient to defeat the plaintiff's action on the ground 
asserted in the demurrer. 

The judgment orerruling the demurrer is 
Ilffirmed. 
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N. J. MUSE, ADMISISTRAT~R OF EXXIS  EDTf7ARDS, DECEASED (NELIJE E. 
HOPLE, ~ D ~ ~ I N I ~ T R A T K I X  D. B. K. OF ENNIS EDWARDS, DECE~SED) ,  V. 
WILBUR EDWARIIS, ALRTHUR EDWARDS, ROSd hlcNEILL AND 

AGGIE SHA4PV'KLE. 
(Filed 5 &lay, 1943.) 

Courts § 2c- 

In order to entitle the judge of the Superior Court to review a ruling 
of the clerk in a matter in which the latter has original jurisdiction, an 
appeal must be taken within ten days after the entry of the order or judg- 
ment of the clerk, upon clue notice in  writing to be served upon the appel- 
lee and a copy of which shall be filed with the clerk. 

APPEAL by plaintiff Nellie E. Hoyle, administratrix, from 1Trar7ick, 
J., a t  September Term, 1942, of MOORE. Reversed. 

Motion to dismiss defendants' appeal from the clerk was denied, and 
plaintiff administratrix appealed. 

S .  R. IIoyle for plaintiff. 
H.  F. Seawell, Jr., and J .  I'albot Johnson for defendants. 

DEVIN, J. The only question presented for review is the correctness 
of the ruling of the court below in denying  lai in tiff's motion to dismiss 
the defendants' appeal from the clerk to the judge. 

The ruling complained of was based on the finding that  on the hearing 
before the Clerk, 19 July,  1942, on petition for writ of assistance on 
behalf of the purchasers. a t  a sale of land to make assets, the clerk took 
the matter under adviqement, and two days later rendered decision in 
favor of the petitioners. T r i t t e n  notice of appeal to the judge was 
delivered to the clerk, but was not served on petitioners or  their counsel. 
The court, however, found that  a t  the hearing 19 Ju ly  before the clerk 
counsel for both sides stated that  in the event of an adverse decision "an 
appeal would be prayed to the judge a t  term." On 21 Ju ly  defendants' 
counsel personally attempted to serve notice of appeal on petitioners' 
counsel, but not finding him in his office no other or further attempt was 
ever made to serve the notice of appeal on the petitioners or their coun- 
sel. At the September Term, 19-12, petitioners' motion before the judge 
t o  dismiss the appeal was denied. and the clerk v a s  directed to docket 
the appeal for l1kiiring at the succeeding term. 

I n  order to entitle the judge of the Superior Court to review a ruling 
of the clerk in a matter in which the latter has original jurisdiction the 
procedure prescribed by C'. S., 633, must be followed. This section 
contains the following provisions : ('*In appeal must be taken within 
ten days after the entry of the order or judgment of the clerk upon due 
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notice in  writing to be served upon the appellee and a copy of which 
shall be filed with the clerk of the Superior Court." 

I t  is apparent that  the appeal here mas not perfected in accordance 
with the statute. Sotice was not served on appellees or their counsel, 
nor was service of notice waived. The statement of counsel before the  
clerk's decision was rendered that  an  appeal would be prayed was insuffi- 
cient to obviate the necessity of service of notice of appeal. Counsel 
for defendants apparently recognized this fact, and attempted to serve 
notice on plaintiff's counsel, but not finding him in  made no  fur ther  
effort. Hence, no valid appeal having been taken, the petitioners were 
entitled to have their motion allowed. 

The onlv matter before the court below was whether the defendants' 
appeal from the clerk had been perfected, and that  is the only question 
presented here. The  undoubted power of the judge of the Superior 
Court to determine matters pending in the Superior Court, whether his 
jurisdiction be original or derivative, is not before us. C o d y  zt. H o c e y ,  
219 S. C., 369, 14 S. E. (2d) ,  30. Whether the cler'k had pon-er t o  
issue the writ of assistance does not arise on this record. B a n k  v. 
Leceret te ,  187 S. C., 743, 123 S. E., 68;  G o w ~ r  v. Clay ton ,  214 N .  C., 
309, 199 S. E., 77;  RIcIntosh Practice and Procedure, 859. What reme- 
dies, if any, are available to the defendants under the facts as they may 
be made to appear we are not called upon to decide. 

On the record before us, we think there mas error in denying peti- 
tioners' motion to dismiss the appeal from the clerk, and that  the judg- 
ment below must be 

Reversed. 
- 

GEORGE STEFFAS v. H. B. MEISELMAN. 

(Filed 19 May, 1943.) 
1. Negligence § 1Da- 

In an action by plaintiff against defendant to recover compensatory and 
punitive damages to a restaurant business conducted by plaintiff on the 
ground floor of defendant's building, where the evidence of plaintiff tended 
to shorn tllnt defendnnt allowed his toilet, immediately above plaintiff's 
restaurant, to leak so badly that plaintiff's fistnres were damaged, his 
food and business were ruined, defendant over a period of months, knom- 
ingly and deliberately, allowing the defective toilet to become worse and 
intentionally refusing to remedy same, a motion for judgment of nonsuit 
was properly denied. 

2. Landlord and Tenant 9 11- 
A landlord is liable in damages to his tenant, as well as to others, for 

his negligent or malicious use of his own property and the instrumentali- 
ties thereupon under his control; and such liability is in no wise affected 
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or nllcvinted I)$ tlw rule that a ln~ldlord is not liable for damageq occa- 
~ ioned  11p the conditions of the demised premises or by his failure to 
repair the same. 

I n  tort ;~ctions, the act being malicious or accompanied 1,s gross ncgli- 
grlic!e. recovery uf profits or dt~~nnges for their loss are  allo\vable. where 
they are ascertainnhlt~ wit11 it fair  degree of certainty : since, ?inlike a 
c.nse arising out of contract, it is not n q~iestion whcther the constquences 
were within the legal contrrnplntion of thc parties, the qliestion is whether 
the consequences were the natural mil  probable result of the wrongful act. 

A l ~ ~ ~ . ~ ~  by  plaintiff f rom Armsfrong, J., a t  November Term, 1942, of 
r L  ILFORD.  c ' -  

Tliiq action was brought to recover d a n ~ a g e s  f o r  the alleged negligence 
or tor t  of tlle defendant i n  permit t ing or  causing contarniaated water  to  
pabsf rom a toilet under his control i n  a n  upstairs room owned and occu- 
pied bg h im into the  lea~ecl  prerniscs of the plaintiff underneath, i n  
which the la t ter  operated a restaurant,  making  the same unfit fo r  occu- 
pancy and in jur ing  his business. T h e  case originated i n  H i g h  P o i n t  
municipal  court,  where the plaintiff made a recovery, and came to the 
Superior  Cour t  bv appeal on matters  of law. I t  is here on appeal f rom 
t h a t  court f o r  error  in  sustaining certain csceptions takcii by the defend- 
a n t  on the t r i a l  i n  the  municipal  court. 

Some t ime about 10  October, 1940, tlle plaintiff leased from the 
deferidarit a room on the ground floor of a building owned bg defendant. 
and  refitted and furriislied it ,  and began the operation of a restaurant  
therein and carried on the business unt i l  25 J u n e ,  1942. 

The  dcfcndarit operated a theatre  i n  the building, and i n  colincction 
with it  maintained a public toilet on the .eeond floor over plaintiff's 
re i t auran t  fo r  the  conuenience of patrons, which was generally acces.ible 
to  visitors to  tlie theatre, and used by defendant's servants and  employees. 

12 short t ime af ter  plaintiff occupied the building, tlic water  f rom the 
defentlnnt's toilet bcgan leaking tlirough the ceiling of the restaurant  i n  
the vicinity of tlie cooking outfit and  places xvhere food was kept, i n  a 
manlier v i d l e  to  customers of the  plaintiff a i d  cau>ing tlic ceiling to  
be soaked and to fal l  down. T h e  plaintiff notified defendant, n h o  de- 
clined to d o  anything about it, telling plaintiff tha t  if he did not like the 
place, he could more  out nnd defendant could rent  i t  f o r  $100 a month. 
T h e  v-atcr continued to leak through, damaging plaintiff's fixtures and 
n l a w  of business. and dcfcndant rerjeatedlv declined to have the troublc 
removed. Instead,  says the  plaintiff. he demanded tha t  plaintiff pay 
liirn more money f o r  occupation of the place, and  tlireatencd to pu t  h im 
out if lie did not do so. arid to give hini more trouble than  he ever saw, 
and  lock up the place. T h e  water, plaintiff testified, came i n  
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(( all over everything,'' and, on investigation, he found that  i t  came from 
the defendant's toilet. H e  complained to defendant frequently, and 
defendant told him to move out because he did not want the cafe there 
and intended to give him trouble. 

Some time in September, while there were from five to ten customers 
in the cafe, water began to come in quantities from the toilet down 
through the ceiling, over the wiener stand and cook stove and food, and 
the customers walked out. Plaintiff asked the theatre janitor to tell 
Mr. Meiselman because plaintiff could not get a t  him. :He was locked 
up in the theatre and did not answer the telephone, over which plaintiff 
called as many as six times. Finally plaintiff called the police. Meisel- 
man opened the door to them, and going up to the closet, they found 
water all over the floor. They found no one inside the theatre but 
Meiseln~an. H e  called a colored boy and told him to clean the place. 
The business was closed u p  that  night, and remained so some time for 
repairs. 

Plaintiff fixed the ceiling back and resumed operation of the cafe, but 
testified that  his customers did not come back, and the business steadily 
dropped off until he was compelled to close. H e  exhibited a statement 
tending to show a profit for  the first period of occupancy and a loss 
during the latter period, and stated i t  s h o w d  no profit after his cus- 
tomers stopped patronizing him because of conditions in the restaurant. 

Plaintiff testified that  the furniture, fixtures, and everything upon 
which the water fell were damaged. "The water damaged everything. 
I t  damaged everything we had in the place." H e  gave a detailed state- 
ment of things damaged, including food of various kinds. I t  damaged 
the fixtures, he testified, so that  people mould not come to eat. 

Pau l  Manos corroborated the plaintiff as to the extent and cause of 
damage. H e  stated that  the water v a s  leaking off and on all the time, 
and the ceiling was dropping. H e  spoke to Mr. Meiselman, who never 
did anything about it. I t  came from the ladies' toilet, whwh was exactly 
over the cooking outfit. 

011 1 7  September the water began running down, and witness sent 
someone to inform Meiselman. When he returned "everything was 
ruined. The water was coming down like a dam. The whole ceiling 
pulled out and fell down, and water Jvas running over everything we 
had there-steamer, grill, cooking, steam table-everything." The wit- 
ness testified his messenger could not get in to see Xeizdman because 
the theatre door was locked, and he sent for the police. Meiselman 
opened for them. The water on the light fixtures and connections started 
a fire, which witness stopped by pulling the witches. Witness testified 
as to the damage done. H e  testified also as to the dainage done the 
food-it smelled bad, customers wouldn't eat it, and it war; thrown away. 
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H e  testified that  there were about ten customers in the place a t  the 
time. None of them ever came back, although witness had seen them 
passing by. They never came back after they found out the toilets mere 
upstairs. 

The defendant introduced evidence in contradiction of the material 
facts testified to by plaintiff's witnesses. H e  further introduced the 
lease between Meiselman and Steffan, showing that  Meiselman had made 
no agreement to repair the demised premises, or to be responsible for any 
repairs thereto, but the parties had expressly agreed to the contrary. 

The plaintiff recovered in the municipal court and defendant, having 
made numerous exceptions covering the main features of the trial, ap- 
pealed to the Superior Court, assigning errors in law. I n  that  court 
many of the defendant's exceptions taken a t  the t'rial mere sustained, 
and plaintiff appealed to this Court, assigning error in sustaining these 
exceptions. 

TTralser d W r i g h f ,  C. A.  Y o r k ,  nnd Blackwell d! Blackwell for p l a i n f i f ,  
appellant. 

Si las  B. Casey, W .  Louis  El l is ,  Jr. ,  and J .  Allen d u s f i n  for defendant, 
appellee. 

SEAWELL, J. I n  the trial court plaintiff sought recovery of compen- 
satory and punitive damages for injury to his properties and business, 
which he alleges was caused by the gross negligence or willful or mali- 
cious conduct of defendant. The defendant was unsuccessful in his 
rnotion for nonsuit in the trial court and in his objection to the issue 
relating to punitive damage, which latter was made upon the ground 
that  there was no evidence justifying submission of such an  issue. His  
exceptions on both points were sustained by the judgment now under 
review, the effect of which would be to dismiss the action in the nlunicipal 
court when remanded to it. 

I11 both these respects there was error in the ruling of the Superior 
Court sustaining defendant's exceptions. Without recapitulating the 
evidence or emphasizing its significance, it  is sufficient to say that, taken 
in its most favorable light for the plaintiff, it  was sufficient to justify 
the recovery of compensatory damages, and furnished reasonable infer- 
ences that  the injury of which plaintiff complains was caused by the 
gross negligence or nlalicious wrongdoing of the defendant. 

I n  the argument here addressed to the question of nonsuit, and we 
assume in the hearing below, counsel for the defendant relied strongly on 
Leav i f t  2). R e n f a l  Co., 222 N .  C., 81, and cited cases, which follows the 
rule adopted in Fields v. Ogburn, 178 N .  C., 407, 100 S. E., 583; D u f y  
v .  Hartsfield, 180 N.  C., 151, 104 S. E., 139, and similar cases between 
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landlord and tenant, all of which relate to repoirs  on  the  dpmised prem- 
ises or conditions thereupon for which i t  was sought to  hcld the owner 
or lantllord liable. That  situation does not obtain here. Steffan did not 
rent that portion of the building containing the toilct and had no control 
of it-on the contrary, it  \\as occupied and was under the control of the 
defendant. The gravamen of plaintiff's case is injury inflicted upon him 
by the defendant in the negligent or malicious use of his own property 
and the instrumentalities thereupon under his control. Dcfcndant7s 
liability, arising from such a source, would not be affected or alleviated 
by the rental contract in evidence. 

The evidence of plaintiff without doubt entitles him to go to the jury 
on the question of damage to his premises and property. The question 
has been raised whether it is not too speculative for consideration with 
respect to damages for injury to the business. 

There should be no difficulty in concluding that  the evidence was suffi- 
cient, if believed, to establish the fact of substantial injury to his busi- 
ness, free from any speculation. There was evidence to the effect that 
the wrongful conduct of the defendant rendered his premises-used as 
an  eating place-unsanitary and unclean in such a way as lo bring these 
conditions to the notice of customers. The  ceiling bulged and began 
dropping away on account of the seepings and drippings from the water 
closet over the cooking outfit and place where food was kept ;  and the 
evidence discloses that the customers found out where the drippings came 
from and quit coming. Some time in September, when the water came 
down in quantities, there were as many as ten regular customers, if the 
evidence is to be believed, in the restaurant, all of whom walked out and 
did not come back any more. I t  is difficult to conceive of a condition 
more calculated to destroy a business of the kind carried on by plaintiff, 
and the evidence is reasonably direct that  i t  did so. 

But  conceding this, it  is incumbent on one who seeks to recover for 
injury to his business to bring to the jury evidence from which, with a 
reasonable degree of certainty, they may assess the damage without resort 
to elements that  are purely speculative. Juries may not award specu- 
lative damages. The  plaintiff has attempted to carry the burden by 
showing a loss of profit in later periods after the trouble began as com- 
pared with earlier ~ w i o d b  uhen these unsanitary conditions did not exist, 
and during which the evidence discloses that  he had built up  a good 
business and was enjoying a profit. I n  discussing the legal principle 
involved, we think it of no great consequence whether i t  is sought to 
recover profits, as such, or simply to show the extent of the in jury  and 
the damage inflicted. 

Ordinarily, a t  least in matters arising out of contract, loss of expected 
profits upon interruption or destruction of a business is too remote or 
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speculative to sustain a judgment for their recovery. Machine Co. v. 
Tobacco Co., 141 N. C., 284, 53 S. E., 885; Lumber  Co. v. Power Co., 
206 N.  C., 515, 174 S. E., 427. But the rule is different where the act 
that occasioned the loss is malicious, since it is not a question in a tort 
case whether the consequences were within the legal contemplation of the 
parties-the question is whether the consequences were the natural and 
probable result of the wrongful act. Recovery of profits or damages 
for their loss on this principle has frequently been allowed where they 
are ascertainable with a fair degree of certainty. DePalmer  v. W e i n -  
m a n ,  15 N .  Mex., 68, 103 P., 782; Castner v. Beacon, 114 Conn., 190, 
188 A., 214, 81 A. L. R., 97; Jaclcson v. Sfan f ie ld ,  137 Ind., 592, 36 
N. E., 345; K e n t u c k y  Heat ing Co. z i .  Hood,  133 Ky., 383, 118 S. W., 
337. This distinction is pointed out clearly in an extensive discussion 
of the principle in Johnson  v. R. R., 140 N .  C., 574, 53 S. E., 362, per 
Connor,  J .  There, the rule as laid down by Judge  Chris t iancy in 
All ison v. Chandler ,  11 Mich., 561, is approved: 

"But whatever may be the rule in actions upon contract, we think a 
more liberal rule, in  regard to profits lost, should prevail in actions 
purely of tort (excepting, perhaps, the action of trover). . . . But gen- 
erally, in an action purely of tort, when the amount of profits lost by 
the injury can be shown with reasonable certainty, we think they are not 
only admissible in evidence, but that they constitute, thus far, a safe 
measure of damages." 

The opinion further cites Sutherland, Vol. 1, sec. 70 : "If a regular 
and established business is wrongfully interrupted, the damage thereto 
can be shown by proving the usual profits for a reasonable time anterior 
to the wrong complained of." 

I t  was held in Jackson v. Stanfield, supra, that evidence is admissi- 
ble showing anticipated profits, not remote or speculative, not as the 
measure of damages, but to aid the jury in estimating the extent of the 
injury sustained. This principle also is approved in Johnson  v. R. R., 
supra. 

Moreover. it is to be noted here that the daintiff has demanded no 
damages for loss of profit after his business was destroyed or closed 
down-but only damages occurring while it was a going concern. T?CTeiss 
v .  Revenue Bui lding and L o a n  Association, 116 N.  J .  L., 208, 182 A., 
891, 104 A. L. R., 129. 

I t  is our opinion that in a case of this kind it is open to the plaintiff to 
show a loss of profit upon the issue of injury and damage to his business, 
if he is able to present evidence from which the jury may be able to draw 
a reasonably accurate conclusion, not based on conjecture or speculation, 
as to the extent of injury inflicted and amount of damage caused. 



160 I N  THE S U P R E M E  COURT. [223 

I n  this connection plaintiff testified that  the first trouble with leaking 
from the water closet was about the first day of March, 1941. H e  was 
bothcred again in ,Ipril. H e  testified that  the net profit of the business 
for the period ending 1 March, 1941, mas $574.74, and he sent Mr.  
Meiselman 10% of it. The loss for the quarter ending 30 September, 
1941, was $226.08. "The place started going down after the water came 
in and I could not show any profit any more. The staiement for the 
quarter ending 31 December, 1941, showed a loss of $676.97. That  was 
after the damage. I have never made any profit in this cafe since this 
trouble came up. The place started losing money and started going 
c l o ~ n . ~ ~  The plaintiff had had an  audit made of his business, which was 
given in evidence in corroboration of his statement. We cannot say that  
the evidence is too remote or too conjectural to sustain a recovery for 
injury to the business as one of the elements of damage. There was 
error in sustaining the defendant's exception in this respect. 

I n  the court below, the defendant excepted to the instructions to the 
jury on the question of compensatory damage because under them the 
jury was permitted to award damages for injury to the business which, 
as we have seen, defendant regarded as too speculative. N o  objection is 
made in the brief as to  the formulas used in the instructions. While 
there is some inexactness, and perhaps a want of clarity, in the instruc- 
tions given, the specific objection of the defendant is without merit. 

T h e n  a hard fought legal battle takes place between able antagonists 
in a case of this kind, scars are likely to be left on the terrain. But  
defendant's exceptions in his appeal to the Superior Court do not reveal 
error of such moment as to justify disturbing the result of the trial. 

AIppellant's exceptions here are sustained. The cause is remanded to 
the Superior Court of Guilford County for affirmance of the judgment 
in the municipal court. 

E r ro r  and remanded. 
-- 

STATE v. GLADYS hIISTEIt hlcKISNON a s ~ )  HENRY ICENDRICK. 

(Filed 19 May, 1043.) 
1. Criminal Law ji 52& 

Upon a motion for judgment as of nonsuit nt the close of the State's 
evidence and renewed by defendant after the close of his own evidence, all 
the evidence upon the whole record, tending to sustain a conviction, mill 
be considered in the light most favorable to the State, and the State is 
entitled to every reasonable inference to hc drawn therefrom. 

21. Homicide !?J !ZED-- 
In a prosecutioi~ for mnrcler, where the record does not disclose the 

testimony of any witness to the effect that deceased came to his death as 
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a resiilt of a pihtol qlmt fired by defendants, but does disclose that  de- 
ceased was shot with a pistol by one defendant, aided and abetted by the 
other defendant, that only one shot mas fired within a few feet from 
deceased, who fell a t  the shot, blood pouring from his mouth and nose, 
and that  shortly thereafter he died with only one wound in his body, 
motion for nonsuit was properly denied. 

3. Criminal Law 5 41f, 41i- 
A charge, in a criminal case, that  i t  is the duty of the jury "to look 

into and very carefully scrutinize" the testimony of defendants, is not 
reversible error, where the court immediately adds tha t  the lam is based 
on common sense and reason and. after such scrutiny, if "you find that  a 
defendant is telling the truth, then i t  is your duty to give his or  her 
evidence the same weight and credibility as  you would that  of a disinter- 
ested witness." 

4. Same- 
The testimony of relatives, or parties interested in the case and defend- 

ants, should be received with caution and scrutinized with care;  but, 
when this is done, the jury should give such testimony the weight the jury 
considers it entitled to, and, if the jury believes the witness, i t  should 
give his evidence the same weight as  that  of any other credible witness. 

5. Criminal Law § 53b- 

It  i s  not mandatory on the trial judge to charge the jury relative to the 
reception of testimony of relatives, or  parties interested and defendants, 
though i t  is permissible to do so. 

6. Criminal Law § 4lf- 
An accused person, who avails himself of the statute, C. S., 1799, to 

become a competent witness, occupies the same position with any other 
witness, is entitled to the same privileges, receives the same protection, 
and is eqnally liable to be impeached or discredited. 

7. Criminal Law § 41d: Trial § 17- 

Where evidence, admissible only for the purpose of attacking the credi- 
bility of a witness, is admitted generally without objection, there is no 
error in the court's failure to so restrict its use. Rule 21, Rules of 
Practice in the Supreme Court. 

8. Criminal Law § 55- 

A motion to set aside a verdict and grant a new trial is addressed to 
the discretion of the court and its refusal is not reriewable on appeal. 

9. Criminal Law § 77c- 

Where there is no affirmative statement in the record that  the defend- 
ants did or  did not enter a plea to the bill of indictment, the presumption 
i s  in favor of regularity and objection thereto ~v i l l  not be sustained, and 
certainly where the record shows that  the court charged the jury that  the 
defendants and each of them pleaded not guilty to the bill of indictment. 

APPEAL by defendants f r o m  Armstrong, J., a t  J a n u a r y  Term,  1943, of 
MOORE. 
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Criminal prosecution upon an indictment charging the defendants 
with the murder of one Frank Merritt. 

The record states the jury was chosen, sworn and impaneled, but is 
silent as to the plea except as stated in the charge of the court. His 
Honor charged the jury: "To this bill of indictment and to these degrees 
of unlawful homicide, the defendants and each of thein pleads not 
guilty." 

Evidence for the State in the trial below tends to show that Ida White 
and Gladys Minter McKinnon met at  a beauty parlor, located in the 
colored section of Aberdeen and across the street from the home of 
Cornelia Minter, where Gladys Minter McKinnon lived. X quarrel 
ensued which resulted in an affray. The fighting took place in the street 
near the Minter home and several other parties joined therein. As a 
result of the affray both Ida  White and Gladys Minter McKinnon re- 
ceived knife wounds. 

Frank hierritt lived nest to the Minter home. He  and Ida White 
were sweethearts. He  came across the yard and said: "Ida, who cut 
you ?" Ida answered : "Lillian." Merritt took a few steps, and Gladys 
Minter McKinnon said: "What the hell you want? You want to take 
it up too?" Xerrit t  answered: "No, I want to get them off of Ida"; 
and she said : "Shoot the s. o. b."; and Henry Kendrick fired a pistol and 
Frank Merritt fell on his face and died almost instantly. 

Verdict: "That the defendants are guilty of murder in the second 
degree, with recommendations of mercy of the court." 

Judgment: Imprisonment in the State's Prison for a period of eight- 
een to twenty years. 

The defendants appeal, assigning error. 

Attorney-General  M c M u l l a n  and  Ass i s fan t  A t f o r n ~ y s - O  eneral P a f t o n  
and Rhodes  for t h e  S ta te .  

Sf osley G .  Boye i t e  for defendants .  

DEXXY, J. Exceptions Nos. 1 and 8 are directed to the refusal of 
the court below to grant the defendants' motion for judgment as of 
nonsuit at  the close of the State's evidence and at  the close of all the 
evidence. 

The defendants contend there is no evidence that Frank Merritt died 
as a result of the pistol fired by Henry Emdrick. That no witness 
testified that the pistol shot caused the death of the deceased. There- 
fore, the motion for judgment as of nonsuit should have been granted 
as to both defendants. While the record does not disclose the testimony 
of any witness to the effect that Frank Merritt came to his death as a 
result of the pistol shot fired by the defendant Henry Kendrick, it does 
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disclose, by evidence of witnesses for the State and the defendants, that  
the deceased was shot with a pistol by the defendant Henry  Kendrick, 
who was aided and abetted by the defendant Gladys Minter McKinnon; 
that  the pistol was fired only a 'few feet from the deceased; that  the 
deceased fell as soon as the pistol was fired; that  his friends and rela- 
tives rushed to him and found blood pouring from his mouth and nose; 
tha t  shortly thereafter he died; that  there was only one wound on the 
body and that  only one shot was fired. I n  addition to this testimony, 
the county coroner testified he made an  examination of the body of the 
deceased and found a pistol bullet wound in his body two or three inches 
below the collar bone and about three inches to the right of the center of 
the chest. That  he probed the wound and i t  ranged downward. "I 
would say it went through the heart." 

Cornelia Minter, a witness for the defendants, testified: "He was 
killed in  the yard. . . . This boy was killed and fell right in front of 
me, right in front of the steps." 

There can be no serious doubt in the light of the testimony on this 
record, as to the causk of the death of Frank Merritt.  S .  v. Smith, 221 
N. C., 278, 20 S. E. (2d) ,  313. 

TJpon a motion for judgment as of nonsuit a t  the close of the State's 
evidence and renewed by the defendant after the introduction of his own 
evidence, all the evidence upon the whole record tending to sustain a 
conviction will be considered in a light most favorable to the State, and 
the State is entitled to every reasonable inference to  be drawn therefrom. 
S. v. Brown, 218 N.  C., 415, 11 S. E. (2d),  321; S. v. Hnmmonds, 216 
N.  C., 67, 3 S. E. (2d),  439; S. v. Everhardf, 203 N. C., 610, 166 S. E., 
738; S. a. Casey, 201 N .  C., 185, 159 S. E., 337; S. v. Lawrence, 196 
N.  C., 562, 146 S. E., 395. 

The defendants' exception No. 14  is to that  portion of his Honor's 
charge as follows: "And that  it becomes your duty to look into and very 
carefully scrutinize his or her testimony." The defendants contend the 
use of the word "very" in the above instruction was prejudicial. We 
do not think so, since his Honor used the following language immedi- 
ately thereafter: "But the law, being based on common sense and rea- 
son, says that  after you do that  and find that  a defendant is telling the 
truth, then it is your duty to give to his or her evidence the same weight 
and credibility as you would to that  of a disinterested witness." We 
think the instruction given is not violative of the decisions of this Court. 
I n  S. a. Holland, 216 N. C., 610, 6 S. E. (2d),  217, i t  is said: "Since 
the adoption of the statute permitting a defendant to testify in his own 
behalf i t  has been held that  i t  is not improper, when the defendant has 
testified in his own behalf, for  the presiding judge, in his charge, to 
instruct the jury that his testimony should be taken 'with a grain of 
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allowance'; S. I ? .  Green,  187 S. C., 466, 122 S. E., 178 ;  S. v. S n f ,  51 
S. C., 114; that  his testimony should be received with caution and 
scrutinized with care;  S. 2'. W i l l i n m s ,  185 N .  C., 643, 116 S. E., 517; 
S. c. B n m h i l i ,  156 N .  C., 446, 119 S. E., 894; 8. 7 ' .  Byc'rs, 100 N. C., 
512, supra;  S. 1.. Lnnce,  166 5. C., 411, 81  S. E., 1092; 'is regarded with 
suspicion'; S. v. Lee ,  121 N .  C., 544; S. c. Boon ,  8 2  N .  C., 638; S. v. 
I lo l lo t i~7y ,  I17 N .  C., 730. When this is done the court should further 
instruct the jury, in substance, that  after so weighing and considering 
the testimony of the defendant the jury should give his iestimony such 
weight as it considers it is entitled to, and if the jury believes the 
witness it should give his testimony the sanw weight it would give the 
testimony of any other credible witness. S. I - .  I lo l lo luay,  szrpra; 8. v. 
Coll ins ,  118 X. C., 1203; 6'. 7 % .  N c n o w e l l ,  129 S. C., 523; S. 1%. Lee ,  
s u p m ;  S. I,. Barnh i l l ,  supra;  S. r. WilZinms, supra; 8. v. Green,  supm." 

C l a d . ,  C .  J., said in S. v. Green,  s u p m :  "There is no hard and fast 
form of expression, or consecrated formula, required, but the jury should 
be instructed that, as to the testimony of relatives or parties interested 
in the case and defendants, that  the jury should scrutinize their testi- 
mony in the light of that  fac t ;  but if, after such scrutiny, the jury should 
believe that  the witness has told the truth, they should give him as full 
credit as if he were disinterested." 

The above statement, in substance, was cited with approval in S .  v. 
Hol land ,  supra. We do not think this pronouncement of the Court 
bearing on the testimony of relatives or parties interested in the case and 
defendants, was intended to approve undue emphasis by the trial court 
on the scrutiny or care to be exercised by the jury in cmsidering such 
evidence. We doubt the wisdom of charging the jury that  such testi- 
mony should be "regarded with suspicion" or taken "with a grain of 
allowance." I n  fact, i t  is not mandatory on the trial judge to charge 
the jury in this respect, but, under our decisions, i t  is permissible to do 
so and seems to be the uniform practice, but in so doing, we think the 
better rule or  formula would be to limit the charge in this respect to 
language substantially in accord with that  quoted above from the case of 
S. e. Green. Even under that  pronouncement, we must concede that  
our Court has recognized, and through its decisions approred, a practice 
which was not contemplated by the statute authorizing defendants in 
criminal actions to testify in their own behalf if they wish to do so. 
C. S., 1799. I n  the case of S. I>. W i l c o x ,  206 N. C., 691, 175 S .  E., 122, 
Just ice  Brogden ,  speaking for the Court, said:  "The common law 
regarded the testimony of a defendant in criminal actions as incompetent 
upon the theory, among others, that  the frailty of human nature and the 
overpowering desire for freedom would ordinarily induce a person 
charged with crime, if permitted to testify, to swear falsely. I t  could 
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not conceive of a person 'that sweareth to his om11 hurt  and changeth 
not.' Psalm 15 :4. This idea of excluding the testimony of defendants 
in criminal actions prevailed in this State until 1881, when the Legisla- 
ture enacted chapter 110, Public Laws of 1881, now C. S., 1799, Michie's 
Code. This statute was first construed by the Supreme Court in 8. v. 
EAer, 85 S. ('., 585. The Court said:  'The statute of 1881, ch. 110, 
see. 2, provides that in the trial of all indictments against persons 
charged with the commission of crimes in the several courts of the State, 
the person charged shall "at his ow11 request, hut not otherwise," be (1 

competent wifness, and the quection is as to the effect upon the rights of 
a defendant who cees proper to arai l  himself of thc privilege. I n  declar- 
ing him to be "a competent nitness" wc underitand the statute to mean 
that  he shall occupy the same position with any other witnesc, be under 
the same obligation to tell the truth,  entitled to the same privileges, 
receire the same protection, and equally liable to he impeached or dis- 
credited. 1-nlecs willing to become a witness, he is invested with a pre- 
sumption of innocence such as the law makes in favor of erery person 
accused of crime, and evidence cannot he offered to impeach his character 
u n l e ~ s  he voluntarily puts it in issue. But by availing himself of the 
statute he assumes the position of a witness and subjects himself to all 
the disadvantages of that position, and his credibility is to be weighed 
and twted as that  of any other ~ ~ i t n e s s . ' "  S. 1 % .  . l o r d o n ,  207 S. C., 460, 
177 S. E., 333; S. 7.. D p e ,  21-1 N .  C., 509, 199 S. E., 730. 

Exception No. 15  is directed to the failure of the court to charge the 
jury as to the effect of character eridence. The defendants testified in 
their own behalf, but did ilot put their character in issue by affirmative 
evidence thereof. The State, without objection, offered testimony of 
tlie bad character of the defendant, Gladys Minter McKinnon. The 
evidcncc was admissible for the purpose of attacking the credibility of 
hcr testimony. S. I .  R o h e r s o n ,  197 N. C., 657, 1.50 S. E., 194; S. r .  
X n n c e ,  195 N. C., 47, 141 S. E., 463; 8. 2 . .  C'olson, 193 S. C., 236, 136 
S. E., 730. Being thus admissible, no error nae  committed in not 
restricting the purpoce of the evidence. ,Y. 7.. i l ' l i f f l r ,  207 S. C., 649, 
178 S. E., '76; S. 1 % .  I l l c . K e i f h r c ~ ~ ,  203 IT. C., 40-1, 166 S. E., 769; 8. v. 
S t e e l e ,  190 K. C., 506, 130 S. E., 308; Rule 21, Rules of Practice in the 
Su~weme Court, 221 N. C., 541, 55s. 

I n  the T u f t l e  case, s u p m ,  Sc hellcl i ,  .J., says : T o r  was this evidence 
objectionable because the court did not instruct the jury that it was 
admitted only for the purpose of corroboration. '. . . Nor will it  be 
ground for exception that evidence competent for some purpose, but not 
for all purposes, is admitted generally, unless tlie appellant asks, a t  the 
time of its admission, that its purposes he reqtricted to the lice for which 
it i i  competent. iq. 1 % .  PfrpTr ,  190 N.  C., 506, 130 S. E., 308; Rule 21, 
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Supreme Court, 200 5. C., 827.' S. v. M c h 7 ~ ~ i f h a n ,  203 N .  C., 494. The 
appellant did not ask that the purpose of the evidence be restricted." 

The applicable portion of Rule 21, supra,  is as follows: "Nor will i t  
be ground of exception that evidence competent for some purposes, but 
not for all, is admitted generally, unless the appellant asks, a t  the time 
of admission, that  its purpose shall be restricted." The defendants did 
not ask, a t  the time of its admission, that the character evidence be 
restricted to the credibility of the testimony of Gladys Minter NcKinnon. 
This exception cannot be sustained. 

Exceptions Nos. 17, 18 and 19 are based upon the refusal of the tr ial  
judge to set aside the verdict and grant  a new trial. A motion to set 
aside the verdict and grant a new tr ial  is addressed to the discretion of 
the court and its refusal to grant  such motion is not reviewable on 
appeal. S. I * .  C h a p m a n ,  221 N. C., 157, 19 S. E .  (2d),  250; 8. v. W a g -  
s taf f ,  219 N. C., 15, 12 S. E. (2d),  657; S. 2 . .  B r o w n ,  '218 N. C., 415, 
11 S. E. (2d))  321; 8. r. Caper ,  215 S. C., 670, 2 S. E. (2d),  864. 

Exception No. 9 is directed to that  portion of his Honor's charge as 
follows: "Now, gentlemen of the jury, to this bill of indictment and to 
these degrees of unlawful homicide, the defendants and each of them 
pleads not guilty." This exception was taken because the record herein 
does not show that  the defendants entered a plea to the bill of indictment. 
Therefore the defendants contend the judgment is void, citing S. v. 
C'lrnningllam, 94 N.  C., 821; S. v. Bed,  199 S. C., 278, 154 S. E., 604; 
and S. 2'. Rice ,  202 N .  C., 411, 163 S. E., 112. 

We think the facts here, as to the plea, are substantially like the facts 
presented in the case of S. c. I l a r u e y ,  214 N. C., 9, 19'7 S. E., 620, in 
which Uevin,  J., speaking for the Court, said:  "In his brief defendant 
further assails tlie judgment on the ground that  the I-ecord does not 
affirmatively show defendant's arraignment and plea. However, the 
record proper does not sho~v, as a matter of fact, the absmce of arraign- 
ment and plea, and in the judge's preliminary statement to  the jury, in 
his charge, it  is made to appear that  (the dd'endant has entered a plea 
of not guilty to this bill of indictment (x-hich the judgc had just read 
to the jury),  and for this trial has placed himself upon God and,his  
country.' The record being apparently silent, regularity would ordi- 
narily be presumed, but in addition the case on appeal brought u p  by 
tlie defendant contains the affirmative statement by the judge that  the 
defendant's plea, in the time honored form upon arraignment, was duly 
entered before the trial was begun." 

I n  the instant case there is no affirmative statement in the record to 
tlie effect that the defendants did not enter a plea to the bill of indict- 
ment. The record does state the jury was chosen, sworn and impaneled 
and his IIonor did charge the jury to the effect that  the defendants and 
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each of them pleads not gui l ty  to  the  bill of indictment. W e  think, i n  
view of the facts  presented, the  cases of S. 2'. Harzwj ,  supra, and 8. v. 
B a r n e t f ,  218 N .  C., 454, 11 S. E. (2d),  303, a re  controlling. See also 
22 C. J., sec. 408, pp. 626-7, and  sec. 450, pp. i01-2. 

W e  have examined the remaining exceptions to  the charge and find 
they cannot be sustained. T h e  charge of the court,  when considered 
contextually, as i t  should be, iq free f rom prejudicial error. S. v. Ct ley ,  
a n f e ,  3 9 ;  S.  v. Grass, a n f e ,  3 1 ;  5'. v. X a n n i n g ,  221 S. C., SO, 18 S. E. 
( 2 d ) ,  821;  8. I . .  Shepherd,  220 N. C., 3 7 i ,  1 7  S. E. (2d) ,  469;  S. z'. 

Ilenderson, 218 N. C., 513, 11 S. E. (2d) ,  462;  S. v. Smith,  217 3. C., 
591, 9 S. E. (2d) ,  9. 

The  remaining exceptions a r e  without merit .  
I n  the judgment below, we find 
xo error. 

ST.\'SI'. v. ('ART, I,IPI'.%RD .\xi1 P A W ,  LIPPARD. 

(Filt2cl 19 May, 19-43,) 

The charge of cmspirac2y to riolnte the liin mid the charge of the 
cm~summ;~tioll of the conspiracy by an actrial violation of the lam nre 
rllnrgcs of seplrnte o f f ~ ~ ~ s i ~ s ,  and :r conviction of onr cannot be success- 
fnlly plcntlctl ns f n r m ~ r  jropartly on an indictment for the other. 

2. Criminal Iiaw 5 23- 
Offensrh nre not the samr>, on a plea of former jeopardy, if, upon the 

tri;ll of one. proof of an ndditional fact i z  required 1rllic.11 is not necessary 
~ I J  Iw provrn in the trial of the other, nlthongh some of the same acts may 
I)(, Ilcxcswry to 11e prnrcn in the trial of each. 

3. Indictment If$-- 

The granting or tlenial of motions for bills of particnlnrs is within the 
dis(.rctim nf the mllrt ilnd not slll~jo(.t to r ~ r i ( l \ ~ *  e x c ~ p t  for palpnble nntl 
gross al~nsc thereof. 

4. Trial jj 4- 

Thc allowing or tlisnllowing of a motion for :I crnitiminncc is vested 
in the somid discretion nf the trial judge and his rnliiig thereon is not 
revicwnl~le. whert. there is n o  mnnifrst abwe of sric11 tliscretion. 

6. Criminal Law 60a: Trial 5 31- 

A ~ t a t e m m t  of the court, made prior to  the time the caw? wnc c,~llrd 
for trial, indicating that he would not try the cnbe rrntil defeatlnnts were 
:~pprc~henilrd,  doe^ not violate the statute (('. S.. . X 4 )  prohibiting the 
judge from espres~ ing  an ol)inion as  to wlietlu?r n fact has been suffi- 
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ciently proven. iince this statute relates only to the exprcwsion of opinion 
during the trial of tlie case. 

6. Criniinal Law S 50& 

The trial judge is veuted with the discretion to permit private counsel 
to appear. n-itii the Solicitor for tlie State, in a carirnun:ll prosecution, 
even after the trial has been entered upon aud some of th(= jurors selected. 

7. Criminal Law 41s- 

The e~idence  of ail accomplice, who testifiei againqt defendants in a 
criminal prosecution. camlot be aisailed 11y the defenie on the gronnd that 
qnch witness nnc  intlnced to so testify by hope or fear. Such objection 
is available to the witness only. 

8. Evidence 9 1% 

I n  a criminal prosecution for conspiracy to violate the liquor lnws, 
where a witness testified for the State that he was employed by defendants 
to haul liquor from Baltimore to Charlotte and that it  was agreed that 
the money to pay for the liquor would be i m t  witness from Charlotte by 
telt,graph in the name of one Carling, it  wns competent for the Charlotte 
snperintendent of the telegmldi comlr:my to testify that large sums were 
so sent to witness. 

9. Evidence 5 36- 

The superintendent nf  a telegraph company may testify that money 
orders of his company introduced in evidcncp are  the original records kept 
in the office of hiq con~pany and of which he has charge even where the 
witliesi tlitl not perwnally make such recorils. 

10. Criminal Law 41g- 

While the unsupported testimony of nit :~ccomplice should be received 
with caution, if it protlnces convincing proof of gnilt, it iq sufficient to 
sustain a conviction. 

a \ ~ ~ ~ ~ r ,  by  defendants f rom 1 1 u r g ~ - y n ,  Spwic~l J I I ~ C J P ,  a t  2 1  September, 
1942, E x t r a  Criminal  Term,  of ~ ) . I F , C K L L K R U R C .  

T h e  defendants wcrc tried and  convicted upon a bill of indictment 
which charged t h a t  they, together with others, did "unlawfully and 
wilfully conspire, confederate and  agree together to  buy, possess, possess 
f o r  the purpose of sale, t ransport  and sell intoxicating liquor, and i n  
furtlierance of w c h  c011~piracy, confederation and agreement, did un-  
lawfully and wilfully buy, posqess, possess fo r  the  purpose of sale, t rans-  
port  and sell intosicat ing liquor. . . ." 

F r o m  judgment of ilnprisonment predicated upon a verdict of gui l ty  
the defendants appealed, a.signing errors. 

r l f f o r n e y - G e n ~ m l  J I c J I ~ t l l n n  rtnd d a s i s t a n f  A l f o r n e y s - G e n e r a l  P a f t o n  
a n d  R h o d e s  f o r  the S f n f e .  

G. 7'. Cnrswr l l  f o r  dc f enr lnn f s ,  rrppcllnnts. 
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SCHEII'CK, J .  Although the bill of indictment charges both a con- 
spiracy to violate the laws relating to intoxicating liquors and the actual 
violation of such laws in furtherance of such conspiracy, the charge of 
the consun~mation of the unlawful Ijurpose was not submitted to the 
jury, the court having limited the consideration of the jury to the 
offense of conspiracy, instructing the jury:  "The only question before 
you gentlemen is a pure question of fact, that fact being: you satis- 
fied beyond a reasonable doubt from this testimony in this rasp that 
these men, or any two of them, during the years 19.11 and 1042, up to 
March 2211d, conspired together to violate the prohibition l a n ?  I f  yo11 
are so satisfied, it  will become your duty to convict those two of them 
about whom you are so satisfied, or any other about whom you are so 
satisfied, in addition to any two of them, if you are so satisfied that more 
than two of them did so conspire. I f  you are not wtisfied about any 
two of them or more than two of them, it mill become your duty to 
acquit them all." 

The  defendants bring forward by proper exceptive awigilments of 
error the court's refusal to allow their motion for d i s m i ~ w l  based unon 
a plea of former convictions and double jeopardy. 

The warrantq in the cases npon which the defendants rc.17 as former 
convictions charged separately that cach defendant ('did wilfully. mali- 
ciously, unla\vfully and felonioudy manufacture, l q - ,  po,-bees, possess 
for the purpose of sale, retail and transport intoxicating liquors. . . ." 
There was no charge of joint action or agreenlcnt and the proof of such 
action or agreement was in no wise necessary for conviction thereunder. 

Joint  action and agreement were essential elements of tlle only offense 
submitted for the consideration of the jury npon the bill of ilrdictnient 
upon which tlie defendants were convicted, ~iarnely, nlilawful conspiracy. 

Since the essential elements of the offenses charged in the bill of 
indictment in this ca:e and in the narrants  to which t h ~ y  had formerly 
pleaded guilty were not the came. the offenses were different in law and 
in fact. Therefore, the court properly held as a matter of l a y  that the 
plea of former jeopardy was not tenable. 

The charge of conspiracy to violate the law and the charge of tlle 
consummation of thc conspiracy hy an actual riolation of the law are 
charges of qeparate offenses. S. 1 . .  Dale, 213 S. C.. 625, 12 S. E. (%I), 
556. 

I11 emlnierating certain p r i n c i p l ~  applicable to a plea of double 
jeopardy, . I l l en ,  ,I., in 8. 7.. Fr~erncrn, 162  S. C., 504, '7'7 S. E., '780, 
states: "1. That  a person cannot be tried twice for the same offense. 
2. That  the offenres are not tlie same if, upon tlie trial of one, proof of 
an additional fact is required which i q  not iieccssaq to be proven ill the 
trial of the other, although qomc of the same acts may hr necessary to 
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be proven in the trial of each." I n  order to convict in a trial for con- 
spiracy certain facts are required to be proven that  are not a t  all essential 
to a conviction of the consummated offense. The consummated offense 
and the conspiracy to commit the offense are by no means the same. 
". . . a prior prosecution, whether it results in an  acquittal or whether 
such prior prosecution results in a conviction of a particular crime, is 
ordinarily no bar to a prosecution for a conspiracy to commit the same." 
22 C. J. S., sec. 288, page 432. 

The real issue was whether the offenses charged in the warrants to 
which the defendants pleaded guilty and charged in the bill of indict- 
ment upon which they were subsequently convicted were the same, and 
the record shows they were not. S.  v. G i b s o n ,  170 N. C. ,  697, 86 S. E., 
774. 

('The true test is as stated in Rex v. V a n d e r c o m b :  Could the defend- 
ant have been convicted upon the first indictment upon proof of the 
facts, not as brought forward in the evidence, but, as alleged in the 
record of the second? . . . The only safe rule is to stand by the decisions 
of our courts, and to hold that  the plea of former acquittal cannot avail, 
unless there should be an exact and complete identity in the two offenses 
charged.'' Rufin, C. J., in S. 71. S a s h ,  86 N.  C., 650. 

T o  support the plea of former conviction or acquittal ihe two prosecu- 
tion's must be for tlie same offense, it is not enough that  they grow out 
of the same transaction. S.  I*. F r e e m a n ,  s u p r a .  -1 previous acquittal 
or coririction protects tlie defendant from being tried again for the 
same offense, but is not an  estoppel on the State to show the same facts, 
if in connection with other facts, they are part of the proof of another 
and distinct offense. S. 1 , .  I I o o k e r ,  145 N. C., 581, 59 S. E., 866. "The 
test (for disposing of a plea of former jeopardy) is not whether the 
defendant has already been tried for the same act, but whether he has 
bee11 put in jeopardy for the same offense." Sfncy ,  C. <T., in 8. 2'. 

X i d g e f t ,  214 N. C., 107, 198 S. E., 613. 
I n  the very recent case of S. I - .  n a z - i s ,  ar t fe ,  54, Sttrc,y. C .  ,T., reviews 

the decisions of this Court relative to the plea of former jeopardy and 
holds that  the lower court was correct in ruling that  the evidence was 
not sufficient to sustain the plea when it tended to show that the warrant  
to which the defendant had pleaded guilty JTas not as broad as the four- 
count indictment upon which tlie defendant was subsequently convicted. 
Wc hare  identically that same situation in the case at bar. The defcnd- 
ants pleaded guilty to warrants \ ~ h i c h  charged the cons~lmrnated offense 
of riolating the laws relating to intoxicating liquors, and the bill of 
indictment upon which they hare  been convicted na.  broader and 
charged a conspiracy to violate such laws. as well as the actual riolation 
thereof. 
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We conclude that  there was no error in the ruling of his Honor that  - 
the plea of former conviction and double jeopardy was, as a matter of 
law, untenable. 

The  defendants present for consideration by proper exceptire assign- 
ments of error his Honor's refusal to allow their motions for bills of 
particulars. They concede, however, that  the granting or denial of their 
motions was within the discretion of the court, and not subject to review 
except for palpable and gross abuse thereof. C. S., 4613; 8. 11.  IIinfon, 
158 N .  C., 625, 74 S. E., 104;  S. e. Dewey, 139 N. C., 556, 51 S. E., 937. 
We have examined the record as it relates to the court's ruling upon 
these motions and we do not concur in the position taken by the defend- 
ants that  such abuse of judicial discretion appears therein. 

The defendants also present for consideration by proper exceptive 
assignments of error his Honor's refusal to allow their motions for 
continuances of the tr ial  of the case. The allowing or disallowing of a 
motion for a continuance is also a matter vested in the sound legal dis- - 
cretion of the tr ial  judge, and his ruling thereon is not reviewable except 
i n  case of manifest abuse of such discretion, where "the circumstances 
prove beyond doubt hardship and injustice." S. c. Snuls, 190 K. C., 810 
(813), 130 S. E., 848. We hare  exanlined the record as it relates to , , 

these motions for continuances and \ye find no evidence justifying the 
conclusion that  hardship and injustice has been perpetrated upon the 
defendants by ruling them to trial. 

The  statements of the court made ~ r i o r  to the time the case was called 
for trial indicating that  he would not t ry  the case until the appealing 
defendants were first apprehended did no violence to the statute (C. S., 
564), prohibiting the judge from expressing an opinion as to whether a 
fact had been sufficiently proven, since such statute relates only to the 
expression of opinions during the trial of the case. 8. v. ,Tacnbs, 106 
N. C., 695, 10 S. E., 1031. 

The contention of the defendants that  they were entitled to have a 
declaration of mistrial and continuance because after eight members of 
the jury had been selected Honorable Jake  F. Newell, a member of the 
bar. was ~ e r m i t t e d  to be associated with the solicitor for the State in the 
urosecution of the case is likewise untenable. The discretion vested in 
the trial judge to permit private counsel to appear with the solicitor 
has existed in our courts from their incipiency. 8. 1 ' .  Len, 203 K. C., 13, 
164 S. E., 7 3 7 ;  8. v. C'nrdrn, 209 N. C., 404, 183 S. E., 898. 

The court asked each of the jurors already selected if they were related 
to  Mr. Newell or were his clients; and also if they were related to the 
Reverend Doctor Ernest Neal Orr, who Mr. Sewell  stated had employed 
him, or were members of his church, to all of which interrogatories a 
negative answer was given. I n  view of the fact that defendants had 
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formerly interrogated the jurors upon other subjects, it  is not seen how 
they could have been prejudiced by his Honor's refusal to  allow them to 
further interrogate the jurors, and especially is this true in the light of 
the fact that  i t  does not appear in the record what other interrogatories 
the defendants desired to propound to the jurors. 

The testimony of one L. W. Teter offered by the State i s  assailed 
by exceptive assignments of error properly brought forward by the 
appellants. Teter testified that  he was employed by the defendants to 
drive a truck from Charlotte, North Carolina, to Baltimore, Maryland, 
and there to load the truck with intoxicating liquors, and bring the 
truck and its load to North Carolina, and that in the course of his em- 
ployment he did so drive the truck gnd brought about fifteen loads of 
liquor from Baltimore to Charlotte. The ol~jection to this testimony is 
based upon the contention that  the witness was induced to make such 
statemelit while in custody, and that  such statement was induced 
by hope or extorted by fear. However, the statement, if made, was not 
introduced in evidence, and obviously therefore could not be made the 
bases for valid assignments of error. Testimony to the effect that  the 
witness hauled liquor from Baltimore to Charlotte for the defendants was 
given by the witness himself, from the witness stand in the due course 
of the trial, and it cannot be assumed that  such testimony was induced 
by hope or extorted by fear. I t  would rather be assumed, since there is 
a n  absence of the contrary appearing, that  the judge would have pro- 
tected the witness from any abuse. Also any objection to the manner in 
which this testimony was procured mas available only to the witness 
Teter and not to the defendants. S. v. Cobb, 164 K. C., 418, 79 S. E., 
419. These assignments of error are not sustained. 

The defendants likewise assail by exceptive assignments of error prop- 
erly brought forward the testimony of one J .  L. Nowall, superintendent 
of the Western Union Telegraph Company of Charlotte, to the effect 
that  money orders in large amounts were sent via the telegraph company 
in the name of H. B. Carling from Charlotte, S o r t h  Carolina, to L. W. 
Teter in Baltimore, Maryland. This evidence was introduced to cor- 
roborate the testimony of the witness Teter who had previously testified 
that Carl Lippard sent him the money in Baltimore with which to pay 
for the liquor he was to haul to S o r t h  Carolina ; that  it  was prearranged 
that Carl  Lippard would so send the money by telegraph in the name of 
H. B. Carling. This evidence was clearly corroboratire of the testimony 
of Teter. 

The witness Nowall testified that  the money orders introduced in evi- 
dence were the original records kept in the office of the Western Union 
Telegraph Company in Charlotte; that he had charge of the rccorde. 
The money orders were therefore competent evidence. I Q S .  Go. c. R, R., 
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138 S. C., 42, 50 S. E., 452. T h e  fact  t h a t  the ~v i tness  Nowall  did not 
personally make the  records did not render tliern incompetent. Flowera 
v. Spcurs ,  190 N. C., 747, 130 S. E., 710. These assignments of error  
a re  not sustained. 

T h e  defendants make the fol lo~ving excerpt f rom the  charge the basis 
of a n  exceptire assignment of error ,  to   it: "Sow,  i n  respect to  t h a t  
the Court  charges you t h a t  you should be cautious of conrict ing on the 
uniupported t e s t i m o n ~  of a n  accomplice. However, our  Supreme Court  
ha. repeatedly held t h a t  the unsupported testimony of a n  accomplice, 
while it  should be received r i t h  caution, if i t  produces convincing proof 
of the defendants' guilt ,  is sufficient to  w r t a i n  a conviction." This  
excerpt is i n  accord ~ v i t h  S. I ? .  Gore.  207 N. C., 618 (620))  ITS S. E., 
209, and  the  assignment of error  is therefore iintenable. 

On the  ent i re  record, n e  find 
S o  error. 

STATE r .  HARVEY H U N T  AKn PCRCELL SJIITI1. 

(Filed 19 May. 19-13,) 

1. Criminal JAW a 48c: Trial (i 14- 
In a criminal prosemtion objections to the eridrnce of State's nitness 

must Ije made to questions a t  the time they are :~sked m ~ d  to  answers mhen 
given. Objections riot so talrerl in apt time are  waived. 

2. Cl'iminal Law 9 48c: Trial 9 1 & 

A motion to strike out testimo11~-, to which no objection was aptly made, 
i.: addrcwcd to the diwretion of the trial judge, aiid his ruling. ~inles> 
a b ~ ~ ~ e  of cliscretion nplwaru, is not s ~ ~ h j e c t  to revicv- on nppcnl. 

3. Appeal and Error 29- 

Exceptions referred to in defendants' brief as  "formal exception%" and 
as  to which no argiiment is made and no authority cited arp dermed 
abandoned. Rnle 28 of Rules of Prncticr in the Suyrcmr C'onrt. 

4. Criminal Law \' X3a: Trial 5 29a- 
A charge is to be con.trued contes t~~a l ly  and not 11y dctac.hing cl;~nses 

from their appropriate setting. 

5. T14al :35, 36: Criminal Law S. 53d- 
Wlrcrc the c m r t  c3h:1rgctl thc jnry that t11c.y might convict defendarlts 

of r:lpr. or of t h t ~  Icsser degrees thereof, :IS tlieg should find from the 
c~ritlcnce. faili~ig to st;rtc>, as  to o ~ i c  drfcndant, that they might also find 
him "not guilty." and the court thcrc~nfter rccalletl the jury and again 
cl~;rrly iiistr~lcted tlicl jllry tllnt tlirj- inight filitl iI~'f~iiilir~its "r~ot guilty." 
il l  terms which caonltl 11ot hare I)ecw inismndt~rstood, no prrjndicinl error 
is 111ailc t o  nppc,nr. 
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 PEAL by defendants from Burney,  J., a t  Sovember Term, 1942, of 
Roueson-. 

Crinlinal prosecution upon indictment charging defendants with the 
capital offense of rape of one Eldora Hinson Eason. 

Defendants pleaded not guilty. 
While the transcript of the cridence offered by the State is long and 

in tlctail, the following is a narrative of what it tends to show: 
On the afternoon of Tuesday, 27 October, 1942, around 5 :30 o'clock, 

cicbfrwiants Harvey H u n t  and Pureell Smith, Indians appeared a t  the 
place of business of Ball Cab Company in Fayetterille, Xortli Carolina, 
and "wanted a cab7' to take them to Rockfish Creek, which is located 
about four miles from Fayetteville on the Fayetterille-Lumbertoll high- 
way. I n  a few minutes George Harrell,  taxi driver operating a 1941 
Plyinoutli, 4-door sedan, on n-hicli the name and telephone number of 
the Ball Cab Company appeared, left with them-defendant H u n t  sit- 
ting in front seat with the drirer ,  and defendant Smith in the back seat. 
When they approached the Rockfish Creek bridge defendants told the 
driver to '(stop here," or "park here." ,Znd as he was in act of stopping 
Smith struck tlic driver in the side face v i t h  a blackjack or sandbag, 
and IIunt  "stuck a gun" in his side. They took control of the car, robbed 
him of his pocketbook and contents, including about sixty-one dollars, 
and made him get in the back seat with his face down. Defendant Smith 
held liim in that position a t  point of a pun while defendant H u n t  drore 
the car. *\fter passing through the town of St. Pauls and at a point 
about two miles below that town, H u n t  turned the car into a dirt road 
that leads to and by the residence of Joseph Allen. The car was stopped 
beyond the Allen house, and Harrel l  was forced to get out and lie down. 
T)cft>ndant Srnith got abtride of him and, with gun in his stomach, held 
him there for about thirty minutes. I n  the meantimc defendant Hun t  
turned the car around and drore away toward the highway. H e  was 
nest seen nhen  11e overtook Mrs. Eldora IIinson Eason and her sister, 
Mrs. Elherta Hinson Capcll, as they were ~valking on the highway from 
St. Pauls in direction of Lumberton and toward tlic home of their father, 
nliere they resided. I-Ie was driving a car on which name of Ball Cab 
Company appeared, and was coming from direction of St. P a d s  toward 
entrance to this side road where he had left Harrtlll and defendant 
Slnitll. Mrs. F , a~on  and Mr.;. Capcll had been to see another married 
~ ie t e r ,  n h o  was sick, and v-hose home was a t  St. Pauls. They left her  
home about 6 3 0  o'clock, "dusk dark," after  having prepared supper 
f o r  hcr and her family. I'pon overtaking them defendant H u n t  asked 
if they wanted a ride, to which they replied "No7?--one saying. "We 
don't live very far ,  we will walk." Whereupon Hun t  turned the car 
"cater-cornered across the white mark in the road," stopped opposite 
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them, jumped out, and, over their protests and pleadings, and with 
pistol in hand, forced them around, and to enter the front seat of the 
car-Xrs. Eason in the middle, and Mrs. Capell next to the door. H e  
then "slammed the door . . . ran around . . . got in on the other side 
. . . started up the car" and, with pistol still pointed a t  Mrs. Eason and 
her sister, who mere protesting and begging to be let out, drove by their 
home antl on to the said side road into which he turned and drove to and 
stopped within seventy-five yards of the Joseph Allen home, near where 
he had left Harrel l  and defendant Smith. When the car came and 
stopped there Smith "got off," released Harrel l  and told him "to back 
off," which he did and "took off," as he expressed his leaving there. 
Smith then came to the car and got in the back seat, and, as he did, Hun t  
handed to him the gun and said:  '(Here, hold this on them." At this 
moment Nrs .  Capell jumped out of the car and ran  to the home of 
Joseph Allen. Hun t  chased her a part of the way and returned to the 
car, and while Smith sat in the back seat, holding gun against the back 
of Mrs. Eason, H u n t  backed the car out to the highway, and, headed 
away from St. Pauls, drove some distance. H e  then turned off the hard 
surface into a side road and, after going some distance thereon, stopped 
the car. There, as %he pleaded and begged them "not to bother" her. 
they forced her to get out of the car, take off her step-ins and lie down 
in the road. Wliereupon, with Smith standing there with the pistol on 
her, Hunt  had sexual intercourse with her against her will. ,ind, imme- 
diately thereafter, in the face of her continued pleading and begging, 
Hun t  held the pistol on her while Smith had sexual intercourse nit11 her 
against her v-ill. She sags : "I begged antl pleaded like a dog." Then 
they took her to a highway, put her out of the car and left. From tlicre 
she made her way to a near-by filling station, and got some Indian boys 
there to take her home. She then told her motlier what hat1 happened 
to her. 

I n  the meantime, Harrel l  having reportcd his experiences to people 
living near, and to officers, and Mrs. Capcll having reported to Joseph 
Allen and others a t  his home, to her father, and to officers her experience 
and the carrying away of her sister, Xrs .  Eason. a search was begun. 
,Is a result, both defendants were arrested that night, in connection with 
which the taxi was retaken. Defendants were placed in jail. Later 
IIarrell identified them as the men who robbed him and took thc taxi. 
Mrs. Eason and Mr.. Capell identified defendant I Iunt  as the man who 
forced them into the car on the highway. And Nrs.  Eason identified 
both defendants as the men n h o  carried her away and had sexual inter- 
course with her against her will, as detailed by her. Also, after defend- 
ants were put in jail, upon examination that night by a doctor, the 
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pcr~oi i  of each defendant bore evidence from which State contellds i t  
may be inferred that  each had had recent sexual intercolirse. 

Ikfcndants offered no eritlence. 
The rertlict of tlie jury i~ : "The defendants are guilt:: as charged." 
The judgment, as to each defendant, is d ~ a t b  by asphyxiation. EacL 

defendant excepts thereto and appeals therefrom to Supi.eme Court, and 
assigns error. 

TVISBOR~~E, J. Careful colisideration of the ~eve ra l  assignments of 
error upon which defendants challenge the judgments below fails to 
indicate prejudicial error. 

E;sceptions 2 a i d  3 are talien to thc denial by the court of motions 
of defendant I Iunt  ( I )  to strike out tel-tirnony of witness as to what 
ap1)eared up011 the person of this defendant when cxamined by a doctor 
on the. night of the alleged crime, as set forth in the l~arra t ive  lierein, 
and ( 2 )  tliat court instruct the jury to dihregard such testimony. I n  
tlii.; connection it appears of record that  these motions vere  not made 
lintil the State had rested its case, and that the ground aisigned by the 
court for dcnying each motion is that  no objection was made to the testi- 
inony a t  tlie time it was elicited from the witness. I n  these rulings we 
find no error. The competency of such evidence finds support in the 
case of S. 7.. ( ' ( I S J L ,  219 S. C., 818, 15 S. E. (2d),  277. But,  if it  be 
conceded that  the testirnoiiy offered is incon~petent, objection thereto 
shouId hare  been interposed to the question a t  the time it was asked as 
\\ell as to the answer when given. ,111 objection to testimony not taken 
in apt  time i~ n-aived. S. 1 % .  ,Uprrich., 172 N .  C., 870, 00 S. E., 257. 
-lfter\rard, a nlotion to strike out tlie testimony. to which no objection 
n-a* aptly made. is addressed to the discretion of the trial judge, and his 
ruling in the cxercise of such discretion, unless abuse of tliat diwretion 
appears, i5 not subject to rericw on appeal. S.  1 % .  Jlerr;cX.,  ,\tipro: S .  1 . .  

Pitfs,  177 S. C., 543, 08 S. E., 767. 
The exceptions 4 ant1 5 to rc,fusal to grant inotions for judgnient as in 

case of nonsuit. C. S., 46.23, a s  nell  as number G, directed to a portion of 
the c l~argr ,  are rcferrctl to in the brief for tlcfendants a: '(formal excep- 
tions." X o  argument is n~at le  and no authority iq cited in support 
tlicrcof. Ilence. thry are tlecmed ahandonetl. Sec Rule 2S of the Rules 
of I'rec'tice in the S111)rcmc ('ourt, 221 S. ('., 562, at 56:;. 8. 1 . .  Tl'o~c~icy, 
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220 N. C., 113, 16  S. E. (&I) ,  705. However, the exceptions a re  with- 
out merit .  

Esceptioris 7 ,  1 2  and 1 6  a re  to  portio11. of the charge in  n h i c h  tlie 
court instructed the ju ry  t h a t  under a n  iadictmeat  fo r  rape. a i d  under  
the evidence and law i n  this ca-e, one of five rerdicts,  rape, a.sault with 
intent  to commit rape,  awault  v i t l i  a deadly weapon, asiaul t  on a woman 
by a m a n  ore r  the  age of eighteen yeari ,  and not guilty, m a y  be r r tu rned  
a. to  each dcfelidaat. T h e  objection tliercto is tha t  "the instructions 
. . . oillit a n y  reference to the rule of reasonable doubt." I t  appears  of 
record. h o ~ v e w r ,  tha t  the court ful l? ,  clearly and correctly instructed the  
j u r y  a \  to  the presumption of ii~lioccnce n it11 n hich defendants a r e  
clothed, and as  to  the  burden being up011 the S ta te  to prove the gui l t  of 
defendants beyoi~d a reasonable tloubt before they could bc coliricted of 
a n y  offense. Thus,  nl ien the por t io i~s  of the charge to nhicl l  these esccp- 
tion.; relate a re  read i n  comert ioi l  n i t h  tha t  n h i c h  precedes and n i t h  
that  which follovs, tlicre is n o  conflict, o r  room for  misnaderstaadiiig, 
and no e r ror  is made  to appear .  8. I ? .  l ' t l c ~ j ,  ccnfc, 39. 

I n  closing the charge the court i l~structct l  the j u r y :  ' ( (You m a y  retire, 
riialre u p  your  verdict and let your  rerdict ,  gentlemen, reflect light, not 
heat,  i n  the expreqsioii of t r u t h  and say  by your verdict whethcr you find 
the defendant, I I a r r e y  Huli t ,  gui l ty  of the crime of rape, or gui l ty  of the 
cr ime of assault with intent  to  conir~lit  rape, or guilty of a n  asqault with 
a deadly neapon ,  or gui l ty  of a n  assault upon a female, he being a male 
person ore r  18 year5 of a g e ;  and w y  by your verdict whcthcr you find 
the defendant, Purccl l  Smith,  gui l ty  of the crime of rape,  o r  gui l ty  of the 
crime of assault n i t h  intent to  commit rape,  or gui l ty  of a n  awault  n it11 
a deadly weapon, or gui l ty  of a n  asyault upon a female, he being a liiale 
person ore r  IS year& of age. or riot guilty.) Ret i re  gentleinen and say 
how you find." Exception 15 i i  directed to  the p o r t i o i ~  i n  parentlieseq- 
part icular ly i n  t h a t  among tlie ~ e r t l i c t s  n h i c h  m a y  be rendered as t o  
tlefelidaiit H u n t ,  tha t  of "not guilty" i, not ilicludcd. I Iowcrer ,  t h e  
record slio~r-s tha t  the  jury n a s  recalled to  the courtroom and tliat then 
the court again iiiqtrncted the j u r y  '(that you m a y  find tlie defendant, 
H a r r e y  H u n t ,  gui l ty  of the cr ime of rape  as  charged, o r  you m a y  acquit 
him of that ,  or find him gui l ty  of ail asqault with iiitc>nt to  comiiiit rape,  
or you m a y  acquit him of tha t ,  or find h im gui l ty  of a n  awault  n it11 a 
deadly weapon or you m a y  acquit h im of tliat, and  find h im gui l ty  of 
a n  ai.ault upon a female. he  being a male perqon ore r  IS years of age, o r  
you m a y  returii  a w r d i c t  of not guilty." Allid like instruction was given 
a <  to defendant Smith.  1-ntler theie circumstancec i t  i q  clear that  the  
jury could not h a r e  understootl tha t  a rcrdict  of ((not guilty" could not 
hc rendered. X o  prejudicial error  i.: made to appcar. 
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Several other excerpts from the charge are assigned as error. I f  any 
of these, isolated from the rest of the charge, be conceded to be subject 
to challenge, when they are read contextually with the portions of the 
charge which precede and which follow no error appears. 8. 1..  I ' f l ey .  
Allpro. S ~ r o f i m  consideration of such assignments would only consume 
space without serving a useful purpose. 

I n  fine, the State's evidence on which defendants were tried, as shown 
in the record on this appeal, manifests in them a spirit of ruthless in- 
difference to the rights of others, and of pitiless atrociousness. The 
evidence as to every element of the crime alleged is sufficient to support 
a verdict of guilty as charged. The record shows that the case was 
fairly presented to the jury in a trial free from prejudicial error. 

I n  the trial and judgments on the verdict there is 
N o  error. 

(Fi led  10 Map, 19-43.) 

1.  Fiduciaries s 2 :  Fraud s 11  : Wills # 23c: needs s 2c- 

In certain 1rnow11 and definite fidnciary relation% if there he dealing 
hetwcen t h r  partieu, 011 twmplnint of t he  par ty  in t h r  gowcr of the  other. 
the  relation of i twlf ,  2nd without other ~ v i d e n c r ,  raise<: :I presumption of 
f rnnd a s  n mnttvr of law. nh ich  annuls  the nct  inl less s l ~ h  prewmption 
be rebutted by proof thnt  no f r aud  wa'; sommitted, ant1 110 undue inflli- 
t)nc3e o r  moral d i l r t ~ h ~  eserted.  Among these relations a r e  (1) trnhtecx and 
cc s t l t i  qrcc t~ . r t .u t :  (9 tnttorney :rat1 client : ( 3 )  mortgagor and mortgagw : 
(4 )  gnnrtlian :111tl n : i rd :  ant1 ( .7) principal and  agent. 

2. Wills # 25: Deeds # 2c- 
I n  a n  action to  set  nsitle deeds nnd issue of dcrisncit  ~ c l  P I O N .  consoli- 

tlntetl nnd tr ied together. where the  critlence showed thnt ,  a t  the t imr  
of the esecut io~l  of the  instrnments in snit, t h t ~  grantee in the  tlretls ant1 
the  e s tw l to r  ant1 1)rincipal henc~ficinry in the  will was  the  agc'nt of grantor  
ilntl tes tn t r i s  ant1 wns in full  chnrge of her  f a r m  rind a11 of he r  husiness 
:~ff:iirs, i t  \ w s  rcvt~rsiblc c\~.ror for  the  vonrt to fail  t c ~  charge tha t  s11(.11 
rircnmstancc~s create :t s t r o ~ l g  snspicion of f rnnd and uotlne inflnt~ncc~ :r~ltl 
the  law casts tt1)on slich g r a n t w  t~n t l  principal htvwticiary tht. b ~ i r d c ~ ~ ~  
of r r m o r i ~ l g  such slispicion by offt,ring proof t ha t  the  instruments ill 
qncvtion a r e  the  frcv : ~ n d  ro1unt:lry nct of thc, 111:rker. 

5. Trial as 29a, 3% 
A jndge in his chnrgc, to  t he  jnrp  should p rcwnt  every snl~stir~lt i i l l  a11d 

esscnti:ll f e n t ~ i r r  of the  case em1)rnced withi11 t h t ~  issnc.s nntl :irisin:: 011 

t he  evidence and  this without any speci:tl 1,r;tper f o r  :instructions. which 
is  only ncwssnry ill rc fere~ice  to  s~lbor t l in :~te  matters.  C'. 8.. 564. 
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4. Evidence 57- 

A failure to te\tifg, standi11.g nlone, ordinarily counts for naught again.t 
a par ty;  hut,  when the rase is wch as  to call for an e\pla~intion. the 
f a ~ l n r e  of the part>.  who <honld malie unch r\-pl:~nation, to go IIDOII the 
ctnnd may be nwd i~gainst him. 

5,  Wills 25- 

JThere, in :m action to set aside deed< and ic.ues of dcrrwvi t  ccl ~ r o t i .  

c.onwlidatetl for trial, the judge chnrgrcl the jury that recital5 in the 
tleeilc aud in the will \\(>re wrne evidence of mcntal citpacity, it w,is tsrror 
f o r  the court, 11po11 proper prayer of cnrrxtors : ~ n d  those attacking the 
deeds, to refuse to iwtruct the jury that, if they werc satisfied from the 
tiviclrnce that grantor and tectatrix d id  not give directionb for the rcvAtals 
i n  the dreds nut1 will, then sncali recitals wonlil not he evidence of mcl~tal 
c8apacity. 

I'rorisiolis of n will, and recitals in other writing.. may he con\idrreil 
hy a jury, in  connection with otht~r  evidence, as  henring on the iscnc. of 
n ~ e ~ i t a l  capacit3 a n d  iir~due mfluencae. 

APPEAL by plaintiffs and careators  from Thompson ,  .J., a t  October 
Term, 1942, of Roimsos.  

Civil actions t o  set aside deeds, and  isiue of t l c r i s n r i t  ?%el n o n ,  con- 
solidated for  t r ia l  and heard together, as  all a r c  basrtl on alleged mental  
incapacity and the  same serieh of crents  wliich i t  is alleged unduly 
influenced the execution of the  deeds and will. 

T h e  record discloscs tha t  in  December, 1935, X r s .  Florence M c S c i l l  
H a l l  found herself a widow ant1 the owner of a 200-acre f a r m  i n  Roheson 
County. She  made  her cou\in, Johnnic  L. McKcill ,  hcr  "superrisor" or 
agent and inwsted hirn with authori ty  to look a f te r  the rent ing and 
management of lier fa rm.  I n  a powcr of a t t o r n ~ y ,  c.xecuted 24 N o r r m -  
ber, 1941. it  is recited "the saitl Jolinnic L. McNeil l  has  been looking 
af ter  the  rent ing of saitl lands since the ycar 1938 . . . and whereab 
the said Johnnie  L. X c S e i l l  has  agrced tha t  lie will look af ter  the r rn ta l  
of said f a r m  and its managemelit ( fo r  the ,wars 1942 to 1945) wi t l~out  
a n y  charges t o  the said p a r t y  of the first par t  as  he liaq heretofore (lone." 
now, therefore, etc. 

O n  1 8  J a n u a r y ,  1939, Florence McSei l l  H a l l  executed a paper  wri t ing 
i n  the fo rm of a deed purportiilg to coilrey to Jolinnie L. McSeil l ,  in  
consideration of $10 and other raluahlc considerations, 75 acres of her  
land, first reserving to herself the privilege of a life estate therein. A 
l i t t le later,  on 22 Apri l ,  1939, she executed another  paper  n-riting i n  the  
form of a deed purport ing to  convey to Johnnie  L. McNeil l  and  his wife, 
E u l a  McSei l l ,  i n  consideration of $10 and other raluable considerations, 
105 acres of her  fa rm,  first reserving to herself a life estate therein, and 
also whjec t  to  a crr ta in lease esccuted to  R. EL X,w. O n  the same day, 
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to wit, 22 April, 1939, she executed and published a paper writing pur- 
porting to be her last will and testament in lvhich Johnnie L. McSeill is 
named as sole executor and principal bent6ciary. The First  Presby- 
terian Church is giren some woods land, subject to be defeated, howercr, 
"if Johnnie NcXcill and vife,  Eula  McNeill, shall pay or cause to be 
paid to the Trustees of the First  l'resbyterian Church of Lumberton, 
N.  C., the amount of $400 in cash within tnelve (12) months from the 
date of m y  death." 

Thereafter, on petition duly filed beforc the clerk of the Superior 
Court of Robeson County, 19 December, 1941, Florence McXcill Hal l  
wa.; adjudged "incompetent, from want of understanding, to manage her 
affairs, by reason of physical and mental weakness, 011 account of old 
age and disease," and P. S. Kornegay was appointed trulstee of her estate 
pursuant to provisions of ('. S., 2285. 

At tlle time of Mrs. Hall's death in April, 1942, she was eighty years 
of age. Her  will was probated in common form on i April, 1942. 

On 10 April, 19-1-2, the plaintiffs instituted two actions, one to set aside 
the deed of 18 Janua ry ,  1930, and the other to set aside the deed of 
22 ,lpril, 1939, both artions being grounded on alleged niental incapacity 
ant1 undue influenc~. Then on 23 X a y ,  1942, a careat was filed to the 
will of Florence hlcNeill Ha11 upon the same grounds cf alleged mental 
incapacity and undue influence. 

There was much evidence pro and c o n  on both issues. 
From adverse wrdicts  and judgments thereon, the plaintiffs and 

caveators appeal, assigning errors. 

T .  A. i l I c S e i l l ,  X c L e a n  & S f a c y ,  a n d  T-arsei-, X c I n f y e  & I I e n r y  f o r  
c a ~ s e a f o r s  n n d  p la in  f i f s ,  appel lants .  

I,. J .  B r i f f ,  3'. D. I I a c k e t t ,  a n d  J o h n s o n  & T i m b e r l a k e  for propolrntlei-s 
a n d  d e f e n d a n  f s ,  appellees.  

S T A C ~ ,  C. J. The case here may be madt. to turn on exceptions to the 
charge. 

First. The appellants except to the charge on the ground that  they 
mere given no benefit of the presumption arising from the fiduciary rela- 
tion existing between the grantor and tcdatrix on the one hand and tlle 
grantees and principal beneficiary on the other a t  the time of the execu- 
tion of the deeds and 71 ill. 

I t  is in evidence that Jollnnie I;. NcNeill,  grantee ill both dceds and 
I)rincipal beneficiary nntlcr the will, vas ,  at the time of their execution, 
l ~ a n a g e r  in full charge of Mrs. IIall'q farming operations. This nab her 
only business. 111 a Irtter to IIoward Nyc, s l ~ c  <peak, of '(Jolinny 31c" 
as "my sup~rvisor .  lie &- his ~ ~ i f e  are m p  w r y  heat fricnde." 
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The law is well settled that  in certain known and definite ((fiduciary 
relations, if there be dealing between the parties, on the complaint of the 
partx in the power of the other, thc relation of itself and without other 
evidence, raises a presumption of fraud, as a matter of law, which annuls 
the act unless such presumption be rebutted by proof that  no fraud was 
committed, and no undue influence or moral duress exerted." Lee 1 % .  

I'P(o.cc, 68 x. C'., 76. ,\mong thew, are, (1)  trustee and ces fu i  q~re  f r u s f  
dealing in reference to the trust fund, (2 )  attorney and client, in respect 
of the matter wherein the relationship exists, (3 )  mortgagor and mort- 
gagee in transactions affecting the mortgaged property, (4 )  guardian and 
ward, just after the ward arrives of age, and (5 )  principal and agent, 
r h c r e  the agent has entire management so as to be, in effect, as much 
the guardian of his principal as the regularly appointed guardian of an 
infant. A b b i f f  7%. ( : r ~ g o r y ,  201 S. C., 577 (a t  p. '598) ; Iiarrelson 1 % .  

('ox, 207 S. C., 651, 178 S. E., 361; I I i n f o n  I . .  Tl'csf, 207 ?\'. C., 708, 
178 S. E., 356; illcIlrotl 1 % .  Bullnrcl, 84 11'. C., 515, approved on rehear- 
ing, 86 N. C., 210; Harr i s  1 . .  Carstorphcn, 69 X. C., 416; Wil l iams  2. .  

Poi~rl l ,  36 S. C., 460. 
"When one is the general agent of another, who relies upon him as a 

friend and adviser, and has entire management of his affairs, a pre- 
sunlption of fraud, as a matter of la~v,  arises from a transaction between 
them wherein the agent is benefited, and the burden of proof is upon 
the agent to show by the greater weight of the evidence, when the trans- 
action is disputed, that  it mas open, fa i r  and honest." Smifh v. Jloore 
(7th syllabus), 149 3. C., 185, 62 S. E., 892. 

There is also authority for the position that "when a will is executed 
through the int6rvention of a person occupying a confidential relation 
toyards the testatrix, whereby such person is the executor and a large 
beneficiary under the will, such circumstances create a strong suspicion 
that an undue or fraudulent influence has been exerted, and then the 
law casts upon him the burden of removing the suspicion by offering 
proof that  the will was the free and voluntary act of the testator." I n  re 
Will o f  Amel ia  E / % e r e t t ,  153 S. C., 83, 68 S. E., 924. 

Kigmore puts it this way :  "Where the grantee or other beneficiary of 
a deed or will is a person who has maintained intimate relations with the 
grantor or testator, or has drafted, or advised the terms of the instru- 
ment, a presumption of undue influence or of fraud on the part of the 
beneficiary has often been applied." Evidence (3rd Ed.) ,  sec. 2503, and 
cases cited in note. 

The doctrine rests on the idea, not that there is fraud, but that there 
m a y  be fraud, and gives an  artificial effect to the relation beyond its 
natural tendency to produce belief. Perclin 1 ) .  O l i w r ,  222 N .  C., 665 ; 
ITnrris 7%.  I I i l l iard,  221 N .  C.,  328, 20 S. E. (2d),  278. 
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This principle, it  would seem, was applicable to the facts of the instant 
record, as Johnnie McKeill a t  the time of tlie execution of the instru- 
ments in suit, was the supervisor of Nrs.  Hall's fa rm and in full charge 
of her 1)usiness affairs. H e  purportedly takes as grantee in both deeds 
and is named sole executor and principal beneficiary in this will. 

The failure to present these essential features of the case to the jury 
must be held for error. Their pertinency is heightened by the fact that  
neither Johnnie L. &Neil1 nor his wife testified in the case. Hudson  
t * .  Jordnn,  105 N. C., 10, 12 S. E. ,  1029. True, the failure to testify, 
standing alone and without reference to the circumstances, ordinarily 
counts for naught against a party, and the jury should presume nothing 
therefrom; but when the case is such as to call for an explanation, as 
here, a different situation is presented. Powell 1.. S fr ic f i lmtd,  163 Tu'. C., 
393, 79 S. E., 872; I n  re I I in ton ,  180 K. C., 206. 104 S. E., 341. The 
authorities are a t  one in holding that  a judge in his charge to the jury 
should present every substantial and essential feature of the case em- 
braced within the issues and arising on the evidence, and this without 
any special prayer for instructions. C. S., 564; h'. 7,.  O'.Te(d, 187 E. C., 
22, 120 S.  E., 817; S. 1 > .  Jlerrick,  171 N. C., 788, 88 S. E.. 501. It is 
only in reference to subordinate features of the case that  r;pecial requests 
are necessary. 8. 7%. Ell is ,  203 N.  C., 536, 167 S. E., 67. 

Indeed, the statute provides that  in jury trials, the judge "shall state 
in a plain and correct manner the evidence given in the case and declare 
and explain the law arising thereon.'' C. S., 564. We have said in a 
number of cases that  this confers a substantial legal right upon litigants, 
and that it "calls for instructions as to the law upon all substantial 
features of tlie case." 1T.'illioms I * .  Conch Co., 197 hT. C.. 12, 147 S. E., 
435; S .  1' .  Ir'ohinson, 213 N .  C., 273, 195 S. E., 824; S. 1 % .  Rr?ynnt, 213 
X. C., 752, 197 S. E., 530; lBilson 1.. 1.C'iTson. 190 N. C., 819, 130 S. E., 
834; lPntson 1 8 .  Tanning Co., 190 Xu'. C., 840, 130 S. E., 833; Bowen v. 
Schnibbcn,  184 N .  C., 248, 114 S. E., 170;  R1nA.e 1 % .  S m i f h ,  163 X. C., 
274, 79 S. E., 596; I l o l l ? ~  I ? .  IIol ly ,  94 K. C., 96;  S. 7 , .  ; l l a t f h e v s ,  78 
S. P., 523; S. 1,. Dunlop,  65 N. C., 288. 

The purport of the decisions may be gleaned from tlie following 
excerpts : "The failure of the court to instruct the jury on substantive 
features of the case arising on the evidence js prejudicial. This is true 
even though there is no request for special instruction to that  effect." 
Spencer I > .  l?rou)n, 214 N .  C., 114, 198 S. E., 630. "On the substantive 
features of the case arising on the eridence, the judge is I-equired to give 
correct charge concerning it." School Disfr ict  I > .  A l n m o n c ~  Colcnty, 211 
5. C., 213, 189 S. E., 873. "A judge in his charge to the jury should 
prment every substantial and essential feature of the case embraced 
+thin the issue and arising on the evidence, and this without a n r  special 
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prayer for instructions to that  effect." S. I . .  X e r r i c k ,  171 N. C., 788, 
$8 S. E., 501. "TThen the evidence is susceptible of sereral interpreta- 
tion. a failure to gire instructioils mhich declare and explain the law 
in its application to the several phases of the evidence is held for re- 
versible error." Tl'illiums 1 % .  C'orcck Co., supra.  

situation quite similar to the one here presented arose in the case of 
I[oirser r .  F u r n i f u r ~  ( ' ( I . ,  174 N.  C'., 463, 93 S. E., 961. There, a minor 
Iwt~veen tlie ages of 12 and 13, suing for personal injuries, lest before the 
jury on the issue of contributory negligence. The failure of the judge 
to instruct tlie jury that  the evidence should he considered and the issue 
determined in the light of the presumption against contributory negli- 
gence ariiing on the evidence, was held for error, and this without any 
special prayer for instructions, the Court saying: is not a mere 
omission in reference to a 'subordinate feature of the cause, or some 
particular p2iaw of the testimony,' but is to be considered as a 'substan- 
tial defect,' which mag be raised by an exception properly entered and 
requiring that  the issue he submitted to another jury." 

Tlic same rule xould seem to be applicable here. The plaintiffs and 
careators lost before the jury on the issue of undue influence. No refer- 
ence is made in the charge to the presumption of fraud arising out of the 
relation of the parties. The t v ~ o  cases appear to he alike. The  situations 
are similar. 

Srcontl. I n  giving the contentions of the defendants and propounders. - - 
the court called the jury's attention to the recitals i n  the deeds as show- 
ing en. p ~ o p r i o  r iyore  knowledge of the grantor's properties and evidence 
of n~enta l  capacitv. A\ttention way also directed to the prcamble and to 
the sevcral clauses of the will as evidence of Mrs. Hall's mental capacity, 
~ . g . ,  "They sap and contend that tlie paper writing itself shows in the 
preamble that she was of sound mind . . . that the person best qualified 
to knov whether or not Mrs. Hal l  was of sound mind at that  time was 
Mr.. Hall herself." The preamble recites, "I, Florence McNeill Hall, 
. . . being of sound mind," etc. 

111 apt  time, counsel for plaintiffs and careators asked the court to 
instruct the jury that if they n-ere satisfied from the eridence that Mrs. 
Hall  did not give directions for the recitals in the deeds and will. "then - 
such recitals would not be evidence in this case of mental cal~acitv." . " 

I t  would seem that in the circumstances here disclosed, the plaintiffs 
and caveators were entitled to this instruction. 

I t  is true, i n  a n u m b e ~  of cases the provisions of a mill and the recitals 
in other writings have been allon-ed to be considered by the jury in con- 
nection n-ith other evidence, as bearing upon the issues of mental capacity 
and undue influence. In  re T 1 7 1  of Beak, 202 5. C.. 618, 163 S. E., 
684;  Ttr r.i Ilortlrlr~'\ 11'111. 1Y7 X. C1.,  381, 1 2 1  S. E . ,  667;  1~ T P  B I ( T T I \  



1 S-1 IS THE SUPREME CiOURT. 1223  

W i l l ,  1 2 1  S. C., 336, 28 S. E., 519. H u t  i n  no case where this  has  been 
done has  i t  been predicated upon a finding t h a t  t h e  te:tator or maker  
was not the  au thor  of the  provisionr or recitals and  gave n o  instructions 
i n  respect of the i r  composition. J o n e s  7 % .  St'i l l inn~s, 176 N. C., 245, 96 
S. E., 1036. I Iere ,  the x7ery question a t  issue is whether these recitals 
correctly express the  mind  of a competent person free f r o m  a n y  f r a u d  
or undue influence, i n  the face of a presumption t h a t  they d o  not. 

A\ careful  perusal of the  ent i re  record induces the  conclusion tha t  a 
neTv t r i a l  should be awarded. I t  is so ordered. 

S e w  tr ia l .  

(Filed 19 Nny, 1043.) 
1. Homicide 8 11- 

I n  a pros~cution for homicide. where defenda~lts nre on their own 
~jrcmikes, they art1 lintlcr no ol~ligation to retreat, nud if assaulted, they 
have thtx right to stnntl their ground and return blow for blow, or cliot 
for shot, ill thc'ir onn  I rcw~~iary  self-defmw: and thoy are  under no (111ty 
to "quit thc con~hat" or give notice that they h a w  nbnndoned the fight 
thub thmst  npm tllcn~. They nre entitled to h a w  the law of self-defe~~sc, 
: ~ s  applied to these f:lcvth. c~splninecl to the j11ry. 

2. Homicide $$ 27f- 

Whtw,  in n pros'cutio~i for mnrtler, the JIillers, father and sou. defend- 
ants.  lid the cleceasetl Grinisleys, father alic1 son, engaged ill a fight an,d 
110th sidcs retired from the field, ant1 the tlefendants' c,vitlcnce tends to 
show thnt thrrrnfter while the two clefendants werc at  worli in or near 
th r  barn on their own premises, they were m~~rcleronsly nssa~~ltecl with 
firtv~rms by thr  Grinmleys and in their self-defense shot: and liilled both 
Grimslrys, it was reversible error for the court to charge the jury thnt 
self-defense nonltl not be available to the defendants, if they provolied 
tilt, fight by langunge or contll~ct towards tlw Grimsleys which W:IS calcu- 
li~ttvl or intc.ndetl to bring about the diffic~~lty, unless they had nbnndoned 
t h t ~  fight nud given their nd~ersnries  notice thereof. 

*\PPEAL by  defendants f r o m  Il'how~pson, J.,  a t  September Term. 1942, 
of R O B E ~ O K .  N e w  trial.  

Cr imina l  prosecution under  indictments fo r  the mnrder  of 0. D. 
Grimsley and f o r  the  murder  of W. G.  Grirnsley, consolidated for  trial.  

The defendants l i r e  on a small f a r m  about one-half mile eaqt of the 
hard  surfaced highway leading f r o m  Fa i rmont ,  N. C., to Lake View, 
S. C., which P e t e  Miller purchased f r o m  0. D. Grimsley. 0. D. Grims- 
ley owned f a r m  land on both sides of the  Miller land. T o  go f r o m  the  
lion~estcad land on the highway to the  f a r m  on the other side of the 
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Niller land the Grin~sleys usually traveled the farm or ~ieiglihorhood 
road that pa.sed the Miller home, corn crib and other outhou,-e.. 

.\. 13, 31 i l l~ r  is tlie son of Pete Xiller a ~ i d  lives nit11 Iiini. T. G. 
Griln4ey is tlie boa of 0. I). Grimsleg and lives in a liouse on the 0. D. 
Grim-ley place. Pete Miller is tlie ion-in-lan of 0. D. Grimsley. 

011 the niorning of 22 A\pril,  1942. TIT. G. Grimsley left the home 
place on liii way to the ot11c.r farm, trawling tlie farm road nit21 a mule 
a i d  plow. The plow was oil a sled or drag. Pete Miller had dug a 
small trclic~li acrois th i i  road about 200 yards east of liis liouse, but on 
his land, to drain off tlie surface nater .  TThen IT. G. Grimsley reached 
this drain he stopped and began to fill it up. Pete Miller sent the de- 
fendant -1. B. Miller to reopen the clraiii. H e  would open it as fa*t as 
C;rirl~iley fillcd it. I'etcj Millc3r t1ie11 came out with a four-foot ~ ~ l a r l k  or 
slab, urged A. B. to "knock hell out of him with the hoe" and, upon 
arrir ing at the scene, assaulted Grinlsley vit l i  the piece of board, or, as 
slionn by other testimony, Grimsley assaulted -1. B. and Pete, in an 
effort to get him off his premises, struck at him with the slab or board. 

They then separated, the Millers going back to their home and Grims- 
ley going on to the home of one Dov,  the tenant on that  farm. There 
lie got Don's gun. Dow and another tenant disarmed him. Griinsley 
then returned to hii  father's home by a wootli path. H e  told liis father, 
0. D. Grimsley, of the difficulty. A few minutes later the two Grimsleys 
and the wife of 0. D. left and went to tlle home of W. G. Grimsley. 
TIT. G. Grinisley went in, remained a few minutes and came back. ,111 
of them, including the wife of TT. G., then went down the highway to 
tlle farm road, turned into tlie farm road and \rent on to Pete Miller's 
liouie. This was about 30 nlinutes after tlie incident at the drain. 
From here on the evidence is in sharp conflict. 

According to the evidence for the State the four Grimsleys were on 
their way to the other farm to pull tobacco plants. -Is they neared the 
hliller home none of the Millers could be seen. The defendants had 
conrealcd themselves in a corn crib near the path, Pete being armed with 
a gun and A1. R, with a rifle. As the Grimsleys, who were walking ahead 
of their nives, ven t  by the corn crib, Pete emerged, shot 0. D. and said : 
"I an1 going to get eren with you." Then -1. B. Miller came from the 
corn crib and commenced shooting. The Grimsley men drew pistols 
and returned the fire. As a result both Grimsleys mere killed. 

The version of the defendants is quite different. ,2fter the difficulty 
a t  the drain the Millers had breakfaqt and Pete and A. B. ment to the 
barn. Pete began to repair a corn and bean planter in front of the 
barn and A. B. ment in the crib and began shucking corn. As the 
Grimqleys passed the dwelling Mrs. 0. D. Grimsley remarked, "I do not 
see any of them around here." They proceeded on and discovered Pete 
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at  the barn working on machinery. H e  heard Xrs .  Grimsley say, ('Odey, 
don't do that, don't do that, Pete ain't bothered you." As Pete raised 
up, turned and looked a t  them, the Grimsleps opened fire. cursing and 
saying they would kill him. 0. D. Grinlsley took a position to the right 
and TIT. G. Grimsley took a position to the left of the barn door, subject- 
ing Pete to a crossfire. Pete Miller jumped and grablled his shotgun 
just inside the barn door and fired between them. They then rushed 
him as he reloaded. 0. D. Grimsley then said:  "I will kill you, God 
damn you." Pete then fired a second time, the load striking 0. D, in  
the abdomen. About this time A. B. Miller jumped out the door and, 
swing the Grimsleys firing a t  his father, shot TT. G. Grimsley v i t h  a 
rifle just as Grimsley was in the act of firing a t  Pete, Both Grimsleys 
died froni the mounds received. 

The solicitor announced a t  the beginning of the trial that  lie vould  
not seek a verdict of murder in the first degree. 

The jury returned for their verdict that  Pete Miller is guilty of mur- 
der in the second degree in the death of 0. D. Grimsley and not guilty 
as to the death of W. G. Grimsley, and -1. B, Miller is guilty of man- 
slaughter i n  the death of W. G. Grimsley and not guilty as to the death 
of 0. D. Grimsley. The court pronounced judgment on tht> verdict and 
defendants appealed. 

Attorney-Genernl  Mcl l lu l lnn nncl d s s i s t a n f  . I  i torn ~.y . \ - f ; r~ r  crnl P n t t o n  
and Hhodes for fhe  S ta te .  

T .  -1. M c s e i l l ,  TY. S .  B r i f f ,  C'. P. R r i f t ,  trnd 17trrst r ,  X r I n t y r ~  LE' 
H e n r y  for de fendnn f s ,  appellnnts.  

BARISHILL, J. I n  its charge the court instructed the jury as to Pe te  
Miller as follows : 

"There is another principle applicable, as I understand the widence in 
this case, and that  is this: I f  the defendant, Pete Niller, provoked the 
fight or the killing by using any language or conduct toward the de- 
ceased, 0. D. Grimsley, or the son of the deceased, TT. G. Grimslep, 
which was calculated and intended to bring about the fight, then, gentle- 
men of the jury, the plea of self-defense would not be available to him, 
unless he shows that  he had abandoned the fight, and that  the deceased 
had notice of such abandonment before the mortal wound was g i ~ e n . "  

-1s to A. B. Miller he charged as follows : 
"This plea of self-defense would not be available to the defendant, 

AL B. Miller, if he provoked the difficulty by language or conduct which 
was calculated or intended to bring about the difficulty, unless he had 
quitted the fight in good fai th and given his adversary notice of wch 
action on his part." 



N. C.] S P R I N G  TERM,  1943. 157 

I f  the homicides occurred in the manner and under the circumstances 
disclosed by the testimony for the State there was no element of self- 
defense in the killings. The defendants are guilty, at least, of murder 
in the second degree. This, however, the defendants deny. They insist 
that  they killed their assailants under the circumstances outlined by 
them. I t  is upon this theory and upon this state of facts that they press 
their plea of self-defense. 

There is nothing in their testimony to indicate that they used any 
language calculated or intended to bring on the fight or that  they other- 
wise provoked the difficulty. They were on their own premises. They 
were under no obligation to retreat. 8. r .  Anderson, 282 N.  C., 148, and 
cases cited. I f  they were assaulted in the manner outlined by them they 
had the right to stand their ground and return blow for blow or shot for 
shot in their own necessary self-defense. Being on their own premise6 
at their own home when murderously assaulted they were under no duty 
to '(quit the combat" or give any notice that they had abandoned the 
fight thus thrust upon them. They are entitled to have the law of self- 
defense, as applied to these facts, explained to the jury. 

An examination of the charge as a whole discloses that  the court below 
conceived that  the right of self-defense, if any, did not grow out of the 
circumstances immediately arising at the barn. I t  assumed instead that  
this fight was a continuation of the difficulty which arose some time 
theretofore at the drain ditch. I n  stating the contentions it enlarged 
upon this theory, both from the standpoint of the State and of the 
defendants, charging the jury in part as follou~s: 

"The State says and insists further that the plea of self-defense is not 
available to either of the defendants in this case, because in this case the 
defendants, one or both of them, provoked this fight, brought on the 
difficulty down there where the drain was dug across the road, that that  
started the fight, that W. G. Grimsley was down there a t  the time filling 
possibly a little drain across the road . . . and that A. B. Miller pro- 
yoked this difficulty, caused it to start in the first place, that  they never 
quitted the fight or if they did quit it, they never notified either 0. D. 
Grimsley or TV. G. Grimsley that they had quitted the fight, but instead 
of that they went to their home, Pete Miller getting the shotgun and 
A. B. Miller getting the rifle and went down to the barn with intent, so 
the State says and insists, as this eridence discloses, of killing IT. G. 
Grimsley when he came back after his mule and plow." 

This tends to emphasize rather than to mitigate the error. The rule of 
law as stated by the judge relates to an affray presently existing and not 
t o  prior difficulties. We do not understand that  under these conditions 
the defendants would be deprived forever thereafter of the right to 
defend themselves unless or until they gave some further notice to the 
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Grinlsleys that  they did not intend to pursur> the matter further. The 
law is not SO harsh or so unreasonable. While the form1.r assault may 
have been the motivating cause of the gun battle it did not require the 
application of this limitation upon the riglit of <elf-defense. 

That  occurrence tends rather to shov- inalice on the part  either of the 
Grinlsleys or of the defendants. I f  the Grimsleys assaulled the defend- 
ants a t  the barn, as contended by them, their conduct wa(; prompted, no 
doubt, in part  at least, by animosity engendered a t  the drain ditch. I f  
the defendants waylaid and shot the Grimsleys, as contended by the 
State, the same is true as to them. These phases of the te~ti inony ihoultl 
be submitted to the jury under proper instructions. 

I t  follows that  the quoted charge, as given, had no application to the 
facts ill this case. Under the theory of the State the defendants clclib- 
erately concealed tliemsclree, waylaid and killed the Grinlsleys. Hence, 
i t  is not pertinent to the State'i evidence. I f  the jury 4lould find that  
the homicides occurred as testified to by tlw defendants the charge is 
equally inapposite. I t  was misleading and had the effect of depriving 
defendants of their right of self-defense. 

T e  must not be misunderstood. Even if the Grirnslryq awaultetl thr  
defendants a t  the barn with pistolc: in the manner and untler the circum- 
stances testified to by them, the guilt or innocence of the defendants 
would depend upon the motive nhich  prompted them to fight back. I f  
they engaged in the gun battle as willing participants by rc>ason of inalice 
or ill v i l l  instilled by the fight a t  the drani  ditrh they would he guilty 
of murder in the second degree. I f  they did so, pronlpted by passion 
aroused by an  unprovoked assault and not by the inotire of self-defense, 
they would be guilty of inanslaughter a t  least. This, aq xell  as the  
question of excessive force, is, in any event, for the jury. 

The indicated error in the charge entitles the defendants to a 
K e w  trial. 

MRS. AI)T,ENF> C A R T E R  r. ( 'AROLI9.k R E A L T Y  C O J I P A S T  Asn 
CATATVRAi I S V E S T M E S T  COMPASY.  

(Filed 10 J l a ~ ,  1943. ) 

1. Landlord and Tenant 5 10- 

It is the duty of the owner of a n  apartment houv to keep that part 
of the premises, of which lie retninq control for the use of all the tenants, 
in a reasonably safe condition. 
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2. Landlord and Tenant 5 11- 
The landlord is not liable for injuries received by n tenant throngh 

failure of the landlord to light a common passageway, or to supply rail- 
ings or guards, when the condition was the same at the time of the letting. 

3. Negligence 5 5- 

The fact that the defendant has been guilty of negligence, followed by 
an injury, does not make him liable, unless the comection of cause and 
effect is established. and the negligent act of the defendant must be the 
proximate cause of the injury. 

4. Landlord and Tenant 11- 
In an action against a landlord to recover damages for personal inju- 

ries, where plaintiff's evidence tended to show that she was injured in 
defendants' apartment house, where she lived as a tenant, by misjudging 
her step and falling on a badly lighted, common stairway without railing 
or guard, which she was in the habit of using, judgment of nonsuit was 
properly allowed. 

APPEAL by  lai in tiff from IIarrzk, J., a t  November Term, 1942, of 
MECKLENBURG. 

Civil action to recover damages for personal injuries resulting from a 
fall down a stairway in the hall of an  apartment house, located a t  107 
Grandin Road, Charlotte, N.  C., where plaintiff resided. 

Plaintiff alleges the stairway was inadequately lighted, was not 
equipped with banisters, the steps were worn and the edges rough, all 
of which caused her to fall and sustain serious injuries. She further 
alleges the defendants permitted a refrigerator to be placed near the 
head of the stairway, which cut off some of the light which mould have 
shown from another light located down the hall. 

I t  is admitted that  the defendant Catawba Investment Company, is the 
owner of the apartment house and the Carolina Realty Company is the 
rental agent of the owner. 

I t  is also admitted the stairway consists of seven or eight steps, with 
a wall on each side but is not equipped with banisters and never had 
been so equipped. 

The stairway leads from the hallway on the first floor of the apartment 
house to the outside entrance or back porch and to the basement of the 
building. 

The eridence tends to show that  the defendants retained control of 
the halls and stairways in  the apartment house for the benefit of all the 
tenants thereof. The lights in the halls of said building were controlled 
by a switch in the basement of the building and were turned on and off 
by Lindsay Hargrove, the janitor of the building, who was an employee 
of the defendant, Carolina Realty Company. 
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The evidence discloses that plaintiff, on Monday night, 17. November, 
1941, went down the stairway in question to the back porch of the apart- 
ment house to get a mop, which she kept there; she returned to her 
apartment using the same stairway. Later, between seven and eight 
o'clock, the plaintiff started down the stairway, holding the wet mop, 
she testified "So it wouldn't touch me. I had on good clothes,". and 
further: "I was carrying the mop down the steps to put it back where 
I got it from and in doing so, stepped from one step to the other, I 
didn't step quite far enough over the second or third step and my heel 
caught on the steps. The lights were dim and this light over the steps 
was-out. The light that gave light to the steps was out. I t  was dark, 
of course, with the light out and the other lights being dim. The lights 
were very dim and I could see a vision of the steps but I could not see 
the steps plainly." On cross-examination, she testified : "I thought I 
was stepping over the step. I thought I was over and when I went to 
put my foot down, my heel caught on the edge of the step. I didn't get 
it far enough over, that's what threw me. My heel caught on this edge 
here. I had not got my foot as fa r  over as it was necessary to make 
the step and I hadn't got my foot as far  over as I thought I had." She 
also testified there was a light in the middle of the hallway and it was 

u 

burning. A refrigerator was in the hall near the top of t h ~ ~  steps, which 
cut off some of the light from the hallway. 

Plaintiff's evidence further tends to show the light over the stairway 
in question had been out for four or five nights and th12 janitor had 
been requested several days before the accident to replace the same. 
The janitor testified he had not been requested to replace the light, but 
admitted the light was not burning Saturday night, 15 November, 1941, 
and had not been replaced at  the time of the accident. 

At the close of plaintiff's evidence, the defendants moved for judgment 
as of nonsuit. Motion allowed and judgment signed accordingly. Plain- 
tiff appeals, assigning error. 

G u y  T .  Carswell and F r a n k  H .  K e n n e d y  for plaintif f .  
IT. C. Jones and Broclc Bark ley  for defendants .  

DENNY, J. I t  is the duty of the owner of an apartment house, to 
keep that part of the premises of which he retains control for the use 
of all tenants in a reasonably safe condition. I n  the al~sence of any 
agreement on the subject, a landlord's duty to his tenant with respect 
to a common passageway in a house consisting of several tenements is 
to keep such passageway in the condition it was in at  the time of the 
letting, 10 R. C. L., p. 1040, and in 36 C. J., p. 215, we find the law 
stated as follows : "On the analogy of the lack of a common-law duty on 
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the par t  of a landlord to light common passageways, i t  has been held 
that  a landlord is not liable for injuries received by a tenant through the 
failure of the landlord to  supply railings or guards when the condition 
was the same a t  the time of the letting. B u t  the duty to  maintain rail- 
ings and guards may be imposed by statute." 

The defendants moved for a bill of particulars, the motion was granted, 
and plaintiff set forth in  her bill of particulars: "That plaintiff was 
caused to fall on said steps by reason of the light that  was under the 
direction and supervision of the defendants being out in the hallway 
and which had been out for some time prior to the time she was hur t  on 
the night of November 17th, 1941, and too there was no banisters that  
plaintiff could hold to  in going down the dark stairway which was 
unlighted by reason of the light not having been replaced, and further 
that  the steps, by reason of usage and heavy articles having been bumped 
on them, the edges of them were broken and uneven, all of which caused 
her not to  be able to see the risers of the steps and by reason of the 
broken and uneven edge she was unable to locate her foot properly on 
the steps." However, her testimony does not disclose that  the physical 
condition of the steps had anything to do with her failure to locate her 
foot properly thereon. I n  fact, on cross-examination, she affirmed the 
correctness of her written version of how the accident occurred, as 
follows: "That I had just finished supper when I took a mop which I 
had used to mop the kitchen and bath out of the apartment to put i t  on 
the porch; that  I had been out on the porch a little earlier, about ten or 
fifteen minutes earlier, to get the mop and misjudged the step when I 
was taking i t  back; that  the light a t  the landing had been out for four 
or fire nights; that  we noticed the light out and had been complaining; 
that  the people upstairs also had been complaining; that  the hall was 
very dark because the light on the second floor does not shine down to 
the first floor. . . . I had been down then1 once all right on the night I 
was h u r t ;  that  on second thought I did go down one time during that  
period when the light was out to call the janitor about the heat. I do 
not remember that  I said 'I don't know what caused my fall unless it 
was that  I misjudged the steps, thinking I was on the bottom step whcn 
actually I wasn't.' . . . I did not understand it that  way. I said in 
the statement that  I had on low heel shoes; that  I do not beliere there 
was anything unusual on the steps or anything wrong with them. . . . 
That the steps were on the inside of the building; that there is no railing 
or anything a t  all to catch to ;  that  the front light was burning but the 
hall is long, and this would not light these steps verv well. That  state- 
ment is t rue as near as I could make it except I didn't remember about 
being on the bottom step." 
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The testimony does not support the allegation that the steps were 
defective, and under the authorities it cannot be held as a matter of law 
that it is negligence to fail to construct a banister in connection with a 
stairway where there is a wall on each side thereof, and it appears the 
same conditions exist in respect thereto as existed at  the time the tenancy 
began. The only act of negligence upon which the plaintiff can rely 
on this record for a reversal of the judgment below, is the allegation that 
the stairway was insufficiently lighted. 

We do not think the evidence discloses any causal relation between 
the alleged negligence and the injury. The plaintiff was familiar with 
the stairway, she knew the lights were dim, she had gone up and down 
the stairway within ten or fifteen minutes prior to her injury and, 
according to her testimony, she misjudged her step; and said further:  
"I thought I was stepping over the step. I thought I was over and 
when I went to put my foot down, my heel caught on the edge of the 
step, I didn't get i t  far enough over, that's what threw me. I had not 
got my foot as far over as it was necessary to make the step and I hadn't 
got my foot as far as I thought I had." 

The Court said in Byrd v. Express Co., 139 N. C., 273, 51 S. E., 851: 
"If i t  is conceded that there was negligence on the part of defendant, we 
do not think there was sufficient evidence to be submitted to the jury 
that it caused the death of the plaintiff's intestate. There must always, 
in actions of this kind, be a causal connection between the alleged act 
of negligence and the injury which is supposed to have resulted there- 
from. The breach of duty must be the cause of the damage. The fact 
that the defendant has been guilty of negligence, followed by an 
injury, does not make him liable for that injury, which is sought to be 
referred to the negligence, unless the connection of cause and effect is 
established, and the negligent act of the defendant must not only be the 
cause, but the proximate cause of the injury. Shear. & Iledf. on Negli- 
gence (4th Ed.), sections 25 and 26." 87~xander v. Statesville, 165 
N .  C., 527, 81 S. E., 763; Finch c. Il.lichael, 167 N. C., 322, 83 S. E., 
458; Rice 1.. R. R., 174 N. C., 268, 93 S. E., 774; S.  2 % .  Sigmon, 190 
N. C., 684, 130 S. E., 854; IIarper v. Bullock, 198 S. C., 448, 152 S. E., 
405; Smith v. Wharton, 199 N .  C., 246, 154 S. E., 12;  Lynch v. Tele- 
phone Co., 204 N. C., 252, 167 S. E., 847. 

The judgment of the court below is 
Affirmed. 
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THOMAS J. HILL ET AL. v. GEORGE L. STANSBURT ET AL. 

(Filed 19 May, 1943.) 

1. Public Officers §§ ?a, 8- 

In a civil action by taxpayers against county commissioners and against 
the treasurer of the county to recover moneys paid to such treasurer in 
excess of his annual salary as  fixed by law, where the evidence tended 
to show that the county treasurer's salary was fixed a t  $1,800 a year in 
1927, and that in 1931, agreeable to the Machinery Act of that year, the 
commissioners designated the county treasurer to receive tax prepay- 
ments and fo r  this extra service allowed him $1.200 per year additional, 
and again in 1939 allowed him $240 more per annnm, both without legis- 
lative authority, judgment of nonsuit as to the commissioners was prop- 
erly allowed under the express provisions of C. s . ,  3206, there being no 
evidence of bad faith, etc., while such judgment as to the county treasurer 
is reversed. 

2;. Public Officers 5 5- 

A person, accepting a public office with n fixed salary, is bound to 
perform the duties of the office for the salary: and he cannot claim addi- 
tional compensation even though the salary is inadequate; nor is the 
case altered b~ subsequent statutes or ordinances increasing his duties 
and not his salary. He takes the office cum onere. 

A P P ~  by plaintiffs from Bobbitt, J., a t  J anua ry  Term, 1943, of 
GUILFORD. 

Civil action by taxpayers to  recover on behalf of the county moneys 
paid to  the county treasurer in excess of his salary as fixed by law. 

The facts are these : 
1. During the intervals here in  question the salary of the county 

treasurer of Guilford County mas fixed a t  $1,800 a year pursuant to 
ch. 247, Public-Local Laws 1927. 

2. I n  1931, the board of commissioners of Guilford County, agree- 
ably to the provisions of the Machinery Act, ch. 428, see. 805 (8), Public 
Laws 1931, designated the then county treasurer, W. C. Coble, to receive 
tax prepayments, made between 1 J u l y  and 1 October of any year, and 
for this extra service he was allowed $1,200 per annum. 

3. I n  January ,  1939, the defendant, W. Clarence Johnson, succeeded 
W. C. Coble as treasurer of Guilford County. 

4. I t  is alleged, and there is evidence tending to show, that  pursuant 
to appropriations made by the commissioners of Guilford County, the 
treasurer was paid from February, 1939, through June, 1941, a t  the 
rate of $3,000 per annum;  and from July,  1941, through October, 1941, 
he was compensated a t  the rate of $3,240 per annum. 

5. On 3 September, 1941, in accordance with the provisions of C. S., 
3206. three of the plaintiffs herein served written demand upon the 
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defendants to institute a suit for  the recovery of the excessive salary 
unlawfully received by the treasurer and unlawfully appropriated by 
the county commissioners. After the lapse of 60 days with no suit 
being instituted, this action was begun to recover for the benefit of the 
county the aforesaid sums in  excess of the amounts allowed by law. 

6. Over objection, the defendants were permitted to  offer evidence 
tending to show that  the services rendered by the defendant, W. Clarence 
Johnson, as Prepaid Tax Collector, were well worth the additional sums 
allowed and paid him. 

From judgments of nonsuit entered (1) as to the county commissioners 
a t  the close of plaintiffs' evidence, and (2 )  as to the treasurer upon con- 
sideration of all the evidence, the plaintiffs appeal, assigning errors. 

L. P. i l lcLendon,  A n d r e w  J o y n c r ,  ?Jr., and Y o r k  R. B o y d  for plainttf fs,  
appel lan fs. 

Cli f ford Prnz ier ,  Icing 8 King, and D. N e w f o n  Farne71, J r . ,  f o r  dc- 
f ~ n r l n n t s ,  appellees. 

STACY, C. J. This is one of the cases that  was here a t  the Spring 
Term, 1942, on motion to strike portions of the pleadings, reported in 
221 N. C., 339, 20 S. E. (2d), 308. 

The case as made out against the individual members of the board of 
county commissioners is wanting in  sufficiency to show that  they acted in 
bad faith, corruptly, or  from motives of malice. Hence, on authority 
and under the express provisions of C. S., 3206, the judgment of nonsuit 
as to them must be sustained. Old For t  v. H a r m o n ,  219 N. C., 245. 
13  S. E. (2d) ,  426; llloore I > .  L u m b e f h ,  207 N .  C., 23, 175 S. E.. 714 

11. THE ACTION L \ ~ ~ ~ ~ ~ ~  THE TREASURER. 

The action against the treasurer stands on a different footing from the 
one against the commissioners. H e  received the money. 

I t  is to be observed i m p r i m i s  that  no new office was cr17ated when t l ~ ~  
commissioners, or the governing body of the county, pursuant to the pro- 
visions of the Machinery Act, ch. 428, sec. 805 (8 ) ,  Public Laws 1931. 
designated the county treasurer as receiver of tax  prepayments, or "Pre- 
paid Tax Collector" as he is spoken of in the record. Otherwise the 
constitutional prorision in respect of double office-holding might call for 
some attention. Br ign lan  7.. Baley, 213 N. C., 119, 195 E;. E., 617. A11 
that was done, and all that  the conlmissioners were authorized to do, was 
to designate, from among the officers named in the statute, the one to 
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receive the tax prepayments. Freeman v. Comrs. of Madison, 217 N .  C., 
209, 7 S. E. (2d), 354. True, this added new duties to the office of the 
one designated, but no additional compensation was authorized to be paid 
therefor. Comrs. v. Credle, 182 N.  C., 442, 109 S. E., 88; Borden v. 
Goldsboro, 173 N.  C., 661, 92 S. E., 694. 

The general rule is, that where the duties of an officer have been 
increased by the addition of other duties germane to his office, in the 
absence of legislation authorizing an increase in his salary, such addi- 
tional duties are to be performed without extra compensation. U. 8. v. 
King, 147 U. S., 676; Anno. L. R. A., 1918 E, 761. I n  other words, 
extra compensation is not ordinarily allowed to officers for extra work, 
without legislative sanction. Hoyt  c. U.  S., 13 U. S., 10 How., 109. 
See Comrs. v. Davis, 182 N.  C., 140, 108 S. E., 506, where legislative 
authority for increasing compensation was implied. I t  is to be noted, 
however, that the rule does not extend to services rendered in an inde- 
pendent employment, not incidental to the duties of the office, such as 
might have been performed by some other person. Converse v. U. S., 
62 U. S., 21 How., 463; Detroit v. Redfield, 19 Mich., 376. 

The compensation for official services is fixed by law. I n  some cases 
it may be extravagant; in others wholly inadequate. 43 Am. Jur., 150. 
I t  is not a matter of assumpsit or quantum meruit. Reed v. Madison 
County, 213 N.  C., 145, 195 S. El., 620; Osborne v. Canton, 219 N .  C., 
139, 13 S. E. (2d), 265. Then, too, the work may become onerous from 
changed conditions or increased duties, but nothing in addition to the 
statutory reward may be claimed by the officer, however disproportionate 
to the value of his services it may be or may become. I n  such case he 
must content himself with the salary and fees allowed by law, and look 
to the bounty of the General Assembly for any additional remuneration. 
One who takes a public office is deemed to hold it cum onere. 37 Am. 
Jnr., 879; 43 C. J., 691; McQuillin on Municipal Corporations, Vol. 2, 
see. 544; Dillon on Municipal Corporations, Vol. I, 731; Borden c. 
(:oldsboro, supm.  

"It is a well settled rule, that a person accepting a public office with a 
fixed salary, is bound to perform the duties of the office for the salary. 
IIe cannot legally claim additional compensation for the discharge of 
these duties, even though the salary may be a very inadequate remunera- 
tion for the services. Nor does it alter the case that by subsequent stat- 
utes or ordinances his duties are increased and not his salary. Bis  under- 
taking is to perform the duties of his office whatever they may be from 
time to time during his continuance in office for the compensation stipu- 
lated-whether these duties are diminished or increased. Whenever he 
considers the compensation inadequate, he is at liberty to resign"- 
Pnt f s .  J., in Evans .c. City of Trenfon,  24 N.  J. S., 764. 
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The salary of the treasurer of Guilford County was increased by the 
General Assembly of 1943, Senate Bill 57 (Laws not yet published), 
but the act providing for the increase does not purport to validate the 
excessive payments heretofore made or to affect the amounts here in  suit. 

I t  follows, therefore, that  the additional amounts paid to the treasurer, 
over and above his salary of $1,800 a ,year as fixed by law, constitutes 
overpayments to which he is not entitled. Carolina Beach v. Mintz, 212 
N. C. ,  578, 194 S. E., 309. 

On appeal in respect of the commissioners, Affirmed. 
On appeal in respect of the treasurer, Reversed. 

W. D. YOKELEY, ADMINISTRATOR OF THE ESTATE OF GARY YOKELEY, V. 

KATE R. KEARNS. 

(Filed 19 May, 1943.) 
1. Automobiles 8 l Z b  

When one drives an automobile on a public street and sees, or by the 
exercise of due care should see, small children on or near the traveled 
portion of the street and apparently intending to cross, it  is his duty to 
use proper care with respect to speed and control of his car, the giving 
of timely warning and the maintenance of vigilant outlook, to avoid 
injury, recognizing the likelihood of their running into or across the street. 

2. Automobiles 8 18g- 
In an action for damages based on negligence, resulting in the death 

of plaintiff's intestate, a small boy under eight years of age, where plain- 
tiff's evidence tended to show that his intestate was struck with great 
force by defendant's automobile and killed, in the middle of a 39-foot city 
street, free from other traffic a t  the time, as he attempted to cross the 
street on his way from school, that the horn mas not sounded, that the 
car traveled (carrying the boy's body) 126 feet after hitting the boy before 
stopping, and the owner was heard to say a t  the scene of the accident, 
"I told the driver to slow up," a judgment as of nonsuit was reversible 
error. 

APPEAL by plaintiff from drnzstrong, J., at  November Term, 1942, of 
GUILFORD. Reversed. 

This was an  action for wrongful death of plaintiff's intestate alleged 
to have been caused by the negligence of the defendant in the operation 
of an automobile. 

The evidence offered by plaintiff tended to show that  his intestate, a 
boy not quite eight years of age, while attempting to cross a street in 
Righ Point, was struck and killed by defendant's automobile then being 
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driven for her by her employed driver. The unfortunate happening 
occurred shortly after noon, 17  December, 1941, near the intersection 
of Idol Street, on Xor th  Main Street. It appears that  plaintiff's intes- 
tate, the Yokeley boy, on his may home from school, with a number of 
other children, had come across an  open field which lay immediately 
east of Main Street, and had reached the east side of N a i n  Street, appar- 
ently intending to proceed across Main  Street and thence westwardly 
along Idol Street to his home on the latter street. Idol  Street enterb - 
Main Street from the west, but does not cross. Beyond, to the east and - ,  

approxhnately in  line with Idol  Street, was a path leading across the 
field to  Johnson Street School, some 1,100 feet distant. 

Defendant's automobile, occupied by herself and daughter, and driven 
by her chauffeur, was proceeding south along Main Street. Near the 
intersection of Idol  Street the boy was struck and killed. The speed of 
automobiles i n  tha t  section was limited to 25 miles per hour. Main 
Street was pared 39 feet from curb to curb. A t  Idol Street there had 
heen painted on the parement the n-ords "Slow, School Zone," but a t  
this time as the result of traffic the words had been morn auite dim. As 
indicating the speed of the auton~obile, i t  appeared that  from the point 
a t  the intersection of Idol  Street where the boy's ha t  and some blood 
were found t o  the point where the car stopped and the crushed body of 
the boy fell from the fender to the ground was 126 feet;  that  the grill- 
work on the front of the automobile was broken in, and the glass of the 
left headlight was broken, and the shattered glass found scattered nearly 
as f a r  back as where the hat  was picked up. The noise of the impact 
when the boy was struck mah very loud. and the body was badly broken 
and mangled, death ensuing instantly. Immediately after the collision 
the defendant Mrs. Kearns was heard to say, "I told the driver to slou 
up," and the witness thought she added that she told him to stop;that he 
would hit iomebody. Where the boy'% hat was picked up mas in the 
middle of Main Street in front of Idol Street, and there were spots of 
blood along the middle of the street to where the car $topped jus t  to the 
right of center of the street. The body was lying in the center. There 
was no other traffic on the street at the time, and there were no parked 
cars on either side of the qtrect. The horn was not sounded. T o  the 
east and to the driver's left on approacl~ing the place of collision was an 
ouen level field without liouses or obitruction to the rien-. A wi tnes~  
who passed this place in his automobile, going north on X a i n  Street. 
shortly beforc the accident, observed the Yokeley boy and another small 
boy come from across the field to the east side of Main Street and croGs 
the curb into the street and stop a t  the ~vitness' warning qignal. ;Inother 
witness, walking, came u p  Idol Street from the west and turned south on 
Main Street. She testified she s a x  the Yokeley hog and a group of small 
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boys come to the east curb of Main Street nearly opposite the intersection 
of Idol  Street and stop, the Yokeley boy in front. She was not observant 
of the approach of the defendant's automobile, or of exactly what hap- 
pened, but she saw the boy's ha t  i n  the air, heard the "terrible noise" 
of the impact, and caught a glimpse of the rear of the automobile as it 
passed, and saw i t  stop a t  the point where the body fell to the ground. 

I t  was admitted in  the pleadings that  defendant was 111 control of the 
automobile and that  i t  was being driven by her driver as her agent, 
acting a t  tlie time within the scope of his employment. I t  was also 
stipulated that  the plaintiff's intestate came to his death as a result of 
injuries received in the collision referred to in the complaint. 

- I t  the close of plaintiff's evidence defendant's motion for judgment 
of nonsuit was allowed. From judgment tlismissing the action, plaintiff 
appealed. 

~ ) L V I X ,  J. The only question presented by this appeal is whether 
the plaintiff's evidence coilsidcred in the light most farorable for him 
was of sufficient p r o b a t i ~ e  force to require its submission to the jury. 
1T'cill 2%. Rain, 222 K. C., 375. 

Was there evidence of negligence on the part  of the defendant which 
1)roximate l~  caused the injury and death of plaintiff's intestate? An 
examination of the record of the testiinony offered b ~ l o w  leads 11s to 
the col~clusioli that  the question posed must be answere~l in the affirma- 
t i ~ e .  ( i i ~ i i l g  due consideration to the facts in cridelice and to the infer- 
cncae. of fact reasonal~ly deducible thereflom, v e  think the plaintiff 
was entitled to hare  the jury determine whether under the circumstances, 
ant1 a t  the time and place described, the defendant failed to exercise the 
degree of care incunlbcnt upon one who operates a motor vehicle upon 
a ~ )ub l i c  street. and ~ v l i e t h ~ r  quch failure mas the prosinlate cause of the 
i n j ~ ~ r y  complained of. 

A\ generally rccognizrd principle of human conduci. ill relation to 
thobe to whom tlie duty of reasonable care to aroid ilijnrp is owed, 
requires that  the onr3 charged with such duty should exercise that degree 
of care am1 foretllought which is conlmensurate with tlw dangers reason- 
ably to be anticipated. C n l h o m  r .  Liqht C'o., 216 S. C., 256, 4 S. E. 
( M ) ,  S j h .  111 accord v i t h  this principle, nhen one di.ives an  automo- 
bile on a public street and sees, or by the exercise of due care should see, 
imall children 011 or near the trawled portion of the itreet and appar- 
cntly intending to cross, it is hip (111ty to use proper care with respect 
to  the speed :rnd con t~o l  of hi. automohilc. the ~ i ~ . i l l g  01' timely xarning 
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and the maintenance of vigilant outlook, to avoid injury, recognizing 
the likelihood of their running into or across the qtrect i n  obedience to  
childish inlpulvs. X o o r e  1 % .  Pole-cll, 205 S. C., 636. 172 S. E., 327; FOT 
1 , .  Bnrlow, 206 S. C., 66, 173 S. E., 43 ; Smith 7%. L1lillcr, 209 h'. C.. 170, 
183 S. F,., 370; 5 ,\m. Jur. ,  613; 67 L. R., 317 (note). The destruc- 
tive result of the collision xvo1~ld tend to indicate excessire speed. P o w e r s  
c. Sfernberg, 213 S. C., 41, 195 S. E., 85. I t  was said in  S. v. Grn?~,  
180 N. C., 697 (710), 104 S. E;.. 647: "He must increase his exertion 
in order to a ~ o i d  danger to children vhom he nlay see, or by the exercise 
of reasonable care should see, on or near the highn-ay." Under such 
circumstances due care should he proportioned to the child's incapacity 
adequately to protect himself. 35 Am. Jur. ,  685. 

We think the evidence here adds u p  to something more than what was 
held insufficient as merely speculatire and conjectural under the facts 
in i l l i tche l l  c. ~ l l e l f s ,  220 S. C., 793, 18 S. E. (2d),  406; Pack v. Aunm71, 
220 N .  C., 704. 18 S. E. (2d),  247; and -Ilills v. X o o r e ,  219 N. C., 25. 
12 S. E. (2tl) .  661. See also Rtrss 1 % .  T l o c l i t t ,  221 S. C., 218, 19 S. F,. 

( ad ) ,  871. 
A. this c a v  goes back for trial, we refrain from furthcr discussion of 

the eridence. I t  xi11 he understood, ho~7-ever, that  in holding plaintiff'. 
evidence sufficient to carry the case to the jury me express no opinio~i 
as to its x-eight. The defendant'q cridencc may t l l ro~r  a different light 
oa the unfortunate occurrence. 

The judgment of nonsuit is 
Reversed. 

i Filrtl 19 J1:1y. 1!)43., 
I .  Seduction 9 I- 

To  cwnriet of sednction u ~ i t l ( ~ r  (.'. S.. 4.339, i t  is inc.nmljcnt lipon tht' 
S ta te  to  satisfy the jnry hcyonil n r r : l s o ~ ~ : ~ b l e  donht (1 1 t ha t  the prost,- 
cu t r i s  n-ns a t  the  time of the  setlnction nil innocent ant1 virtuous r o m a n  : 
12) :L 1)roinise of marriage ; ant1 ( 3 J ca r~ur l  interc.o~irsc~ intlncrtl by  s n c l ~  
promisr. The testimony of t he  prosecutrix nloiic~ i. i ~ o t  si if icie~it .  ThortX 
mnst hc intlcprntlent. >npporting e ~ i t l ~ l i c ~ e  of t ~ r t . 1 1  t w t ~ n t i : ~ l  element o f  
the crimcx. 

2. Seduction $$# 8 ,  9- 

Testimony supporting prusecutris ,  on : ~ n  ind ic tnx~~ i t  for  sediiction 1111tlt~r 
C. S., 4339, need nut be in the  form of direct evitlcnce, for i t  is seldoni 
possihle to  prodncc such proof in respect to some of the  clemcnts of thc, 
offniw. F:lcts iilitl c i r cnms tanc~s  t t l~~t l ing  to support hcr  s ta t rments  a r e  
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sufficient. And where there is such eridencc', a motion fur nonsuit should 
he denied. C. S., 4643. 

APPEAL by defendant from C ' o r ~ .  J., at  October T e r m  1942, of 
COLUMBUS. N o  error. 

Criminal prosecution for seduction under promise of marriage. 
Defendant and prosecutrix "went together'' for about five years.  the^ 

were engaged for about 23h years. "He just told me that  he had fell 
in love with me and that  he did u-ant to marry  me and had I rather get 
married right away and live with his married brother or take a chance 
on waiting until he could sell his interest in that  place and build a n o t h e ~  
one, and I told him that  I had rather wait until he could build a place 
of our own to live in. . . . We talked about getting married quite a few 
times . . . and he told me he didn't want to wait any longer and he said 
did I want to wait any longer and I told him no I didn't ; so he said we 
n-ould marry  very soon." There was no date set for the marriage. 

The defendant wrote prosecutrix endearing letters. I n  one dated 
30 December, 1940, addressed to "Elsie Darling," he stated : "I am going 
to kiss your picture when the New Year comes in  to gi.ve us good luck 
and because you are the only girl I am going to kiss in 1941. Why 
don't you do the same? Hope you will be happy and don't get blue any 
more because you won't hare  to worry about me not 101-ing you. I do 
and if you can't be happy and don't want to wait any longer we will 
just go ahead and make a go of i t  now. I don't want to wait any longer 
either, but have just wanted to save a little money for us to build with." 

On the occasion of the alleged seduction, 29 May, 11941, defendant 
told her that  "we were going to be married, that  he loved me and I lored 
him, that  it was just a matter of time of him getting the money to be 
married with to live on . . . said it didn't make any difference; that it 
didn't mat ter ;  that  we were going to get married anyway. . . . IIe told 
me we would get married then if I wanted to. . . . Under those circum- 
stances I yielded to his embraces . . . because I loved him and because 
of marrying too. I wouldn't have done i t  otherwise." 

Prosecutrix testified that  defendant took her to Wilmington 29 May, 
and that  it was on this t r ip  she was seduced. Defendant denied that  
he was with her on that  day but admitted he did make the t r ip  with her 
to Wilmington on the 27th. 

There was evidencc of the good reputation of the prcsecutrix, that  a 
child was born to her and that  defendant told her sister that  they were 
to he married. 

There was a verdict of guiltp. From judgment thereon defendant 
appealed. 
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Attorney-General  N c i l f u l l a n  and Assistnnl At tornrys-General  Pat foi l  
and R h o d e s  for the  Xfate .  

J .  A .  M c X o r f o n  and Hprbprt  ~ U c C l ( ~ m w ~ y  for defent lanf .  

BARNHILL, J. On this record the primary question presented for 
decision is this:  Was there error in the refusal of the court below to 
dismiss as of nonsuit under C. S., 4643? 

The defendant nTas indicted under C. S., 4339. To convict the defend- 
ant  of seduction as defined in this statute and as charged in the bill of 
indictment i t  was incumbent upon thc State to satisfy the jury beyond 
a reasonable doubt (1)  that the prosecutris F a s  a t  the time of the seduc- 
tion an  innocent and virtuous Roman; (2 )  a promise of marriage; and 
( 3 )  carnal intercourse induced by such promise. For  this purpose the 
testimony of the prosecutrix alone is not sufficient. There must be inde- 
pendent supporting evidence of each essential element of the crime. S. 1 , .  

Crook,  189 K. C., 545, 127 S. E., 579; 8. v. Fergvson ,  107 N .  C., 841 ; 
S. c. Doss, 188 N .  C., 214, 124 S. E., 156; 8. v. H c D a d e ,  208 N .  C., 197. 
179 S. E., 755; S. c. Wel l s ,  210 hT. C., 738, 188 S. E., 326; S. I;. B r a c k ~ t f ,  
218 N.  C., 369, 11 S. E .  (2d),  146; P. T .  Fu lcher ,  176 S. C., 724, 97 
S. E.. 2. 

The prosecutrix testified concerning her innocence and virtue, the 
promise of marriage and the seduction induced by such promise. Except 
for the proviso of the statute her testimony would be sufficient to repel 
the motion of nonsuit. Under the statute it fails to make out a casc for 
the jury unless supported by independent testimony. 

This supporting testimony, howeyer, need not be in  the form of direct 
evidence for, indeed, it is seldom possible to produce such proof in respect 
to some of the elements of the offense. Facts and circumstances tending to 
support her statements are sufficient. 8. 11. C'ookc, 176 N.  C., 731, 97 
S. E., 171; S. c. X o o d y ,  172 N. C., 967, 90 S. E., 900; X. I > .  S m i t h ,  217 
K. C., 591, 9 S. E. (2d), 9. 

Applying this  ell recognized rule, we are constrained to hold that 
the cause was properly submitted to the jury. 

There waq eridencc of the good reputation of the prosecutrix before 
and a t  the time of the alleged illicit intercourse. This meets the require- 
ment of the statute on the element of innocence and ~ ~ i r t u e .  S .  v. P a t r i c k ,  
204 N .  C., 299, 168 S. E., 202; S. c. Boss ,  s ~ ~ p r a ;  S. I,-. Bracke t t ,  suprci; 
S. v. Noocly ,  supra. 

The defendant and prosecutrix "went together" orer a period of years. 
His  frequent visits, his endearing letters, his statements to the sister of 
the prosecutrix all tend to support the evidence as to the promise of 
marriage. Indeed, his letter of 30 December, 1940, under the circum- 
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stances here disclosed, can be given no other reasonable interpretation. 
S .  v. Fulcher, supra. 

The prosecutrix became pregnant and in due course gave birth to a 
child--convincing proof of the illicit intercourse on her part. 

The immediate persuasions and inducements which led to the illicit 
intercourse may not be proved by the evidence of third persons directly 
to that fact. They are to be inferred from the facts; that the man had 
the opportunities, more or less frequent and continued, of making the 
advances and propositions, and that the relations of the parties were 
such as that there was likely to be that confidence on .the part of the 
woman in the declarations of devotion on the part of the man and that 
affection towards him personally which would overcome reluctance on 
her part and cause her to surrender her chastity. Courtship affords not 
simply an opportunity to a designing man but often the very means of 
1)ersuasion by which seduction is effected. 
* "The factVthat he was her suitor, proved otherwise than by her own 
testimony, tends to make credible her testimony that he:r proven seduc- 
tion was effected by him." Sfevenson v. Belknap, 6 Iowa, 97;  S.  v. 
Xoody,  s u p m .  

Circumstances of this kind vary in weight and credibility in different 
cases, and it is for the jury to determine their strength. But when proof 
is made of their existence, in some degree, it cannot be said that there 
was no supporting evidence. .\ court cannot then properly direct a 
verdict or dismiss the action, on the ground that no case is made for 
the consideration of the jury. S. v. Xoody, supra; S. v. Srnifh, supra. 

The evidence was conflicting and the issue was sharply drawn. I f  
the evidence for defendant is to be believed it mas impossible for him to 
have been with the prosecutrix on 29 N a y  or to have associated with 
her during the month of June. However, is not within the province 
of this Court to review and weigh the testimony and determine what 
the verdict should have been. That was for the jury, subject to the 
revising power of the trial judge, if he deemed the verlclict against the 
weight of the evidence. We may say only whether there mas any evi- 
dence for the jury to consider. 

We have examined the other assignments of error. They fail to dis- 
close sufficient reason for disturbing the verdict. 

No error. 
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STATE v. DAMOX BUSTOR'. 

(Filed 19 May, 1943.) 

1. Criminal Law 99 41f, 83- 
In  a criminal prosecution, where the defendant went upon the stand in 

his own behalf and there mas evidence offered by the State of the good 
character of some of its witnesses and of the bad character of defendant. 
a charge that such character evidence is corroborative evidence, going to 
the weight aud credibility of the testimony of those witnesses, is not error, 
the natural significance being that the evidence of defendant's had char- 
acter goes to the weight and credibility of his testimony. 

2. Criminal Law 9 53- 
While an accused person who avails himself of C. S., 1799, and takes 

the stand in his own behalf assumes the position of a witness and snb- 
jects himself to all the disadvantages of that position, a charge to the 
jury to "very carefully and very cautiously scrutinize" defendant's teqti- 
mony is not to be commended. 

3. Criminal Law 9 50a: Trial 5 31- 

S o  judge a t  a n r  time during the trial of a cause is permitted to cast 
doubt upon the testimony of a witness or to impeach his credibility. The 
cold neutrality of an impartial judge should constantly be observed, aq 
the slightest intimation from the bench -rill always hare great weight with 
the jury. C. S., 564. 

APPEAL by  defendant f r o m  d r m c i r o ~ ~ g ,  J., a t  September Term. 1942, 
of GUILFORD. 

Cr imina l  prosecution tried upon indictment charging the  defendant 
v i t h  the  murder  of one Allen Coleman. 

T h e  record discloses t h a t  on Sunday,  1 March.  1936, about noon, the 
defendant  and  Allen Coleman got into a fight while shooting dice on  
Shor t  S p r i n g  Street  i n  H i g h  P o i n t ;  t h a t  af ter  s e ~ e r a l  licks had  passed, 
the defendant r a n  off i n  the direction of his home on Vale Street,  came 
back i n  about  fifteen minutes and opened fire on Coleman with a pistol. 
Several shots took effect which later  p r o ~ e d  fatal .  T h e  t ime and place 
of t h e  shooting a r e  established by  a nuniher of witnesses. 

T h e  defendant, on the other hand ,  testified t h a t  about  5 :00 p.m. he 
was going through the pa th  x h e r e  Coleman and  three or  f o u r  others 
Kere shooting dice;  t h a t  the  deceased began to curse and  told h i m  to 
back up, and  t h a t  "I sloved u p  and  looked a t  h i m  and  he  went i n  his  
bosom and commenced firing a t  me  and  1 went t o  firing a t  him." T h e  
defendant's plea war one of self-defense. 

There  was evidence tending to show the  good character of three of 
the  State's witnesses. While  the  defendant  testified i n  his own behalf. 
h e  did no t  p u t  h i s  character i n  issue. T h e  S ta te  offered one witness who 
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testified that the defendant's general reputation was bad. 
Verdict: Guilty of murder in the second degree. 
Judgment: Imprisonment in the State's Prison for a period of not 

less than 15 nor more than 20 years. 
Defendant appeals, assigning errorq. 

Attorney-General M c X u l l a n  trnd Assis fant  dt forncys-General  Pat ion 
and Rhodes for the State. 

Gold, ~ I f c A n a l l y  L4. Gold for d e f m d a n f .  

STACY, C. J. We have lierc for determination the correctness of the 
charge in two particulars. 

First. The court instructed the jury, "there has been some character 
cvidence offered in this case. . . . The court instructs you that that is 
corroborative evidence going to the weight and credibility of the testi- 
mony of those witnesses." 

The defendant complains at this instruction because in addition to the 
character evidence of-the State's witnesses. it covers the evidence of his 
bad character, and denominates it "corroborative evidence." which could 
only mean that it was corroborative of the State's mitncsses as it could 
not corroborate the defendant's testimony. 8. v. Colson, 193 N .  C., 236. 
136 S. E., 730. This interpretation appears to be somewhat strained. 
I ts  natural significance iq, that the evidence in respect of the defendant's 
had character would go to the weight and credibility of his testimony. 
For this purpose it was competent, 8. 7.. Tray lor ,  121 S. C., 674, 28 
S. E., 493, and it is not to be supposed the jury considered it in any 
other light. 8. 2'.  Cloninger, 149 1. C., 567, 63 S. E., 154; 8. v. &4twood, 
176 N.  C., 704, 97 S. E., 12. The exception is not sustained. 

Second. The court further instructed the jury that the defendant had 
the right to testify in his own behalf or to remain off the witness stand, 
as he should elect or be advised, "but when he does take the witness stand 
and testify, it is said by reason of our law that he is an interested wit- 
ness, that he i? interested in the outcome of your verdict and it is your 
duty to look into and very carefully and very cautiously scrutinize hii 
testimony and weigh it in the light of such interest, but it is said by 
reason of our law, if, after doing that, you find the defendant is telling 
the truth, then it is your duty to give his evidence the same weight and 
attach to it the same meaning and credibility as you would that of a 
disinterested witness." 

The defendant contends that this instruction unduly disparaged his 
testimony and disadvantaged him before the jury. 8. v. Dee, 214 N.  C., 
509, 199 S. E., 730; Anno. 85 A. L. R., 545. I t  must be conceded that 
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the use of the expression "very carefully and very cautiously scrutinize" 
the defendant's testimony is in advance of admonitions heretofore sus- 
tained. S. v. Holland, 216 N.  C., 610, 6 S. E. (2d), 217. As will be 
seen from what is said in  S. c. XcKinnon, ante, 160, this day decided, 
the expression is not to be commended. And even though its use here 
appears innocuous, its infelicity suggests that it be eschewed. 

When one charged with the commission of a crime avails himself of 
the statute. C. S., 1799, and testifies in his own behalf, "he assumes the 
position of a witness and subjects himself to all the disadvantages of 
that position, and his credibility is to be weighed and tested as that of 
any other witness." S. v. Efler, 85 N .  C., 585; S. v. Pogleman, 164 
N. C., 458, 79 S. E., 879; S. v. Gri,fin, 201 N .  C., 541, 160 S. E., 826; 
S. v. Wentz, 176 N. C., 745, 97 S. E., 420. 

No  judge at  any time during the trial of a cause is permitted to cast 
doubt upon the testimony of a witness or to impeach his credibility. 
C. S., 564; S. v. Winckler, 210 N .  C., 556, 187 S. E., 792; S. v. Rkine- 
hart, 209 N. C., 150, 153 8. E., 388; ,lforris v. Ii'mmcr, 182 N. C., 87. 
108 S. E., 381; S.  o. Rogers, 173 N .  C., 755, 91 S. E., 854; Chance c. 
Ice Co., 166 N .  C., 495, 82 S. E., 845; Ray v. Pafterson, 165 N. C., 512, 
S1 S. E., 773. "The slightest intimation from a judge as to the strength 
of the evidence or as to the credibility of a witness will always have 
great weight with the jury, and, therefore, we must be careful to see 
that neither party is unduly prejudiced by an expression from the bench 
which is likely to prevent a fair and impartial trial"-Walker, J., in 
S. v. Ownby, 146 N .  C., 677, 61 S. E., 630. 

This is not to say that all precautionary instructions in respect of 
interested witnesses should be withheld from the jury, but only that the 
cold neutrality of the impartial judge should constantly be observed. 
Withers v. Lane, 144 N.  C., 184, 56 S. E., 855; Perry 71. Perry, 144 
N. C., 328, 57 S. E., 1 ;  Park v. Exum, 156 N .  C., 228, 72 S. E., 309. 
See Dunbar c. State, 159 Miss., 603, 132 So., 748, as published with 
exhaustive annotation in 85 A. L. R., 520. 

AS no reversible error has been made to appear, the verdict and judg- 
ment will be upheld. 

No error. 
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I N  THE MATTER OF THE WILL OF CORNELIA EVANS. 

(Filed 19 May, 1943.) 
1. Wills $9 24, 

Upon caveat to a will and issue of devisavit we1 11011, where there is no 
conflict in the testimony as  to the due execution of the paper writing as 
a will and no evidence of undue influence or mental incapacity, it is not 
error for the court to charge the jury to answer the issue in the affirma- 
tive, should they find, by the greater weight of the evidence, the facts 
to be as testified to by the witnesses and as shown by the documentary 
evidence. 

2. Wills 55 Z4, 27- 
In proceeding to caveat a will motions as of nonsuit or requests for 

direction of a verdict on the issues mill be disallowed. 

APPEAL by caveators from ilrmsfrong, J., a t  May Term, 1942, of 
MOORE. N O  error. 

On  17 May, 1935, Cornelia Evans executed a last will and testament 
i n  which she bequeathed and devised all her personal property and real 
estate, except her money on hand, to her husband. H e  was "to have 
and use said land any way he chooses. But  a t  his death any that  is in 
his possession is to go to my  grandchildren and Bill Evans in equal 
parts." She bequeathed her money on hand one-third to her husband 
and one-third to each of her two grandchildren. 

The testatrix died 8 August, 1941, and her will was duly probated 
in common form. Thereupon the two grandchildren filed a caveat, 
alleging undue influence and mental incapacity. They also alleged that  
the purported signature of the testatrix was not, i n  fact, her signature. 

When the cause came on for hearing in the court below the issue of 
dev i sav i t  ve l  n o n  was answered in favor of the propoundw. From judg- 
ment thereon the caveators appealed. 

Seawe l l  cC. Seorcell for  appe l lan t s .  
V o s l e y  G. B o y e f t e  f o r  appel lee .  

BARNHILL, J. The only assignment of error in the record is in the 
following language: "The only exception is to the motion allowed by 
the judge and the judge's charge directing the verdict in the cause." I t  
fails to point out the particular part  of the charge-three pages in 
length-to which the exception is directed. 

The judge in  his charge explained the requisites of a valid wt!l and 
instructed the jury as to the burden of proof. H e  then charged: ('So in 
this case, gentlemen of the jury, and under the evidence in this case, 
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the court instructs you that  if you believe the evidence and find the facts 
to be as testified to by the witnesses in this case and the documentary 
evidence as introduced in evidence, and so find by the greater weight of 
the evidence, the same to be true, you will answer this first issue sub- 
mitted to SOU, or the only issue submitted to you Y E S .  That  is, that  
this paper writing and every part  thereof is the last will and testament 
of Cornelia Evans, deceased, and the Court directs you as a matter of 
law, under the evidence in the case, if you G O  find by the greater weight 
of the evidence the facts to be true as testified by the witnesses and as 
shown by the docunlentarg evidence, you will answer the issue YES." 

The evidence for the propounder tends to show that  the testatrix had 
been a school teacher for many years and was "an unusually intelligent 
colored wornan"; that  she procured one Blue to prepare or write a will 
for he r ;  and that  she told him what disposition she desired to make of 
her property. H e  wrote the will i n  accord with what he conceived to 
be her instructions. She read it as prepared by h im;  said i t  mas all 
1,ight; and signed it as her will. As she was suffering from arthritis in 
her right a rm she had another to write her name while she held to the - 
])en. She then requested Blue and his niece to sign as witnesses. This 
they did in the presence of the testatrix and in the presence of each other. 

The caveators offered no testimony escept as to the general reputation 
of one of the careators, and there mas no evidence tending to contradict 
the testinlony of the propounder as to the due esecution of the paper 
writing as a  ill. Xor  was there any evidence of undue influence or 
mental incapacity. 

Under these circumstances it was not improper for the court to girc 
the quoted instructions. The evidence tended to show the due execution 
of the  rill. I f  beliered and accepted by the jury i t  was their duty to 
answer the one issue in the affirmative. The court simply applied the 
law to the evidence in the case as it is required to do by statute. C. S., 
564. 

We are advertent to the opinion in I n  r e  Hiill of Redd ing ,  216 N. C., 
197, 5 S. E. (2d),  544, relied on by appellants. I t  is there w i d :  "Mo- 
tions as of nonsuit or requests for direction of a verdict on the issues 
will be disallowed." I n  r e  Will of I l in fon ,  180 N. C., 206, 104 S. E., 341, 
is cited in support. An  examination of the latter case discloses that  the 
('ourt in that  case merely held tha t :  "The request for  instructions . . . 
to find for propounders on the issue as to undue influence, were properly 
clisallowed." I t  was not held that  such a charge, in any event, would 
be improper. We have held to the contrary. I n  re Will of Harris, 218 
N. C., 459, 11 S. E. (2d),  310. 

Be that  as it may, an instruction which presents the issues of fact to 
the jury is not a peremptory instruction directing a rerdict. McGee 2.. 
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Sain t  Joseph Belt  Ry. Co., 93 S .  W .  (2d) ,  1111. Here,  as  there was n o  
conflict in the  testimony as t o  t h e  due  execution of t h e  paper  writing, 
the weight a n d  credibility of t h e  evidence was the  only real  issue of 
fact.  T h i s  mas submitted to  the  j u r y  and  the court  expressed n o  opin- 
ion thereon. T h e  caveators have n o  just cause t o  complain. 

S o  error .  

STATE v. CHARLIE IIERNDOK. 

(Filed 19 May, 1943.) 
1. Criminal Law 52b- 

On a motion for judgment a s  of nonsuit in a criminal case, C. d., 46-43. 
the evidence must be considered in the light most favornble to  the State. 

2. Prostitution 9 5c- 
In  a criminal prosecution for permitting property to be used for  prosti- 

tution, C. S., 4358, where the State's evidence tended to show that defend- 
ant  owned the property so used, which was across the road from his 
residence, that  defendant's wife was one of the operators of the place of 
ill fame and that i ts  general reputation was bad, motion for judgment 
a s  of nonsnit properly denied. 

:3. Prostitution 5 5c- 
On an indictmei~t for permitting property to be used for prostitution 

or assignation, evidence of the house and its inmates for  chastity is  com- 
petent and lmowledge thereof may be proven by circumstantial evidence. 
The owner may not shut his eyes and close his ears to that which is  
patent and notorious to the community. 

4. Evidence 8 15- 
Inconsistent staten~ents of a witness on his examination-in-chief and 

on cross-esamination go to his credibility and not necessnrily to the com- 
petency of his evidence. 

6. Trial a li3- 

The refusal to grant a motioil to strike out testimouy, given on the 
trial without objection, is in the discretion of the trial judge, and is not 
reriewable on appeal. 

APPEAL b y  defendant f r o m  Thompson,  J . ,  a t  Septeinber Term,  1943, 

of ROBESON. 
Cr imina l  action t r ied upon indictment, charging Mrs. E d i t h  Herndon,  

Avery F a i r f a x  a n d  Charl ie  Herndon  of unlawful ly and  willfully main- 
taining and  operat ing a place, s t ructure and  building f o r  t h e  purpose of 
prostitution and  assignation, etc. 
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Verdict : Guilty. Judgment as to the appealing defendant : Eighteen 
months in jail to be assigned to work under the direction of the State 
Highway and Public Works Commission. 

Defendant Charlie Herndon appeale, assigning error. 

Attomtey-General Jfcillullan and Assistant Bftorneys-General Patton 
and Rhodes for the State. 

John H. Cook and i1lulcol.m ~1fcQlrecn for defendant. 

DENNY, J. The defendant does not contend that the evidence adduced 
at the trial was insufficient to show that the premises were used for the 
purpose of prostitution and assignation. The buildings are located across 
the hard-surface road from the residence occupied by the defendant and 
his wife, Edith Herndon, and consists of one central building, known as 
Herndon's Service Station, and seven cabins. 

The evidence disclosed that Charlie Herndon did operate the service 
station and cabins several months prior to the date in question, 14 June, 
1942. Later the cabins were being operated by Mrs. Herndon and the 
service station was closed. This defendant was present a t  least part of 
the time while the cabins were being searched by the officers on 14 June, 
1942, made inquiry as to the search warrant, and, according to the testi- 
mony of one of the officers, the defendant told him two or three times 
before and since the raid that he wanted to sell the property and was 
trying to sell it. The State introduced a mortgage deed executed by the 
defendant and his wife, Edith Herndon, to the State of North Carolina, 
on the premises in question, for a bond in the sum of $300.00, dated 
23 June, 1942, which instrument had been duly recorded in Robeson 
County, N. C. 

Defendant assigns as error the refusal of his Honor to grant his motion 
for judgment as of nonsuit. On motion for judgment as of nonsuit, the 
evidence must be considered in the light most favorable to the State. 
8. v. NcKinnon, ante, 160; 8. v. King, 219 N. C., 667, 14 S. E. (2d). 
503; S. c. B r o w n ,  218 N. C., 415, 11 S. E. (2d), 321; 8. ?I. Hammonds. 
216 N. C., 67, 3 S. E. (2d), 439. 

The fact that defendant's wife may have been the manager and oper- 
ator of the cabins would not constitute a defense for the defendant if he, 
as owner, permitted the property to be used in the manner set forth in 
C. S., 4358, which reads in part as follows: "It shall be unlawful: . . . 
For any person to permit any place, structure, building or conveyance 
owned by him or under his control to be used for the purpose of prostitu- 
tion or assignation, with knowledge or reasonable cause to know that the 
same is, or is to be, used for such purpose." 
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We think the evidence as to ownership and knowledge on the par t  of 
this defendant of the purpose for which the premises were used was 
sufficient to warrant  the submission of the evidence to the jury. I n  the 
case of S. v. Boyd, 175 N. C., 791, 95 S. E., 161, our Court said:  "In 
discussing this question, the Supreme Court of Indiana says, in Graeter 
1 . .  State, 105 Ind., 271: ' In  a prosecution for letting a house to be kept 
as a house of ill fame, evidence of the general reputation of the house 
and its inmates for chastity is competent. I n  such case actual knowledge 
on the part  of the defendant of the kind of house kept, from having seen 
acts of prostitution therein need not be shown. I t  is sufficient to prove 
knowledge by circumstantial evidence. The owner of ,I house so kept 
may not shut his eyes to that  which is patent to the community around 
him, and stop his ears from that  x-hich has become notorious among 
his neighbors, and say he has no actual knowledge.' " 

I n  the instant case the State offered a number of witnesses who testi- 
fied that  the reputation of these cabins was bad. 

The defendant also assigns as error the refusal of his Honor to strike 
out the evidence of D. L. White, as to the bad reputation of the cabins a t  
Herndon's Service Station. The witness mas allowed to testify without 
objection, on direct examination, that  he knew the reputation of the 
cabins on the day of the search and i t  was bad. However, on cross- 
examination the witness said he did not know of the reputation of the 
place until after the indictment mas found. The refusal to  grant  a 
motion to strike out testimony given on the tr ial  without objection, is 
in the discretion of the tr ial  judge, and not reviewable on appeal. S. v. 
Nerrick, 172 N. C.,  870, 90 S. E., 257; S. 1%. Lane, 166 S. C., 333, 81 
S. E., 620. Howerer, an  inconsistent statement in the testimony of a 
witness goes to  the credibility of the witness, and not necessarily to the 
competency of the evidence. Blanchard v. Peanut Co., 182 N. C., 20, 
108 S. E., 332. This exception cannot be sustained. 

The remaining assignments of error are without substantial merit. 
I n  the judgment below, me find 

N o  error. 

STATE v. MARVIK BAXLEY. 

(Piled 19 Mny, 1943.) 

1. Indictment §§ 11, 24: Rape § 3- 
On the trial of an indictment for carnal knowledge of a female under 

16 years of age, C, S., 4209, time is not of the essence of the offense and a 
variance between allegation and proof as to the date is not material, the 
statute of limitations not being involved. 
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2. Criminal Law !j 4lf- 
Inconsistency between the testimony given by a prosecuting witness on 

the trial and her previous statement is a matter affecting her credibility 
only, and does not warrant the withdrawal of the case from the jury. 

APPEAL by defendant from l ' hompson ,  J., a t  September Term, 1942, 
of ROBESON. N o  error. 

The  defendant was charged with carnal knowledge of a female under 
the age of sixteen, in violation of C. S., 4209. There was verdict of 
guilty, and from judgment imposing sentence the defendant appealed. 

Attorney-General  X c l V u l l a n  and Ass i s fan t  At torneys-General  P a t l o n  
and Rhodes  for t h e  S ta te .  

F. W a y l a n d  F loyd  and W .  8. Briit for defendant .  

DEVIN, J. The statute under which the defendant was indicted and 
convicted provides that  "if any male person shall carnally know or abuse 
any female child, over 12  and under 16  years of age, who has never had 
sexual intercourse with any person, he shall be guilty of a felony." The 
elements of the offense were outlined in S. 7). Swinrlell, 189 N. C., 151, 
126 S. E., 417. 

I n  the case a t  bar the State's evidence tended to show that  the first 
act of sexual intercourse between the defendant, 21 years of age, and the 
State's witness, Gladys Lee Powell, who was then 14 years of age, took 
place about September, 1941. The State's witnesq also testified there 
were two other later acts, one in December, 1941, and the last in April, 
1942, and that  she had, previous to her first intercourse with the defend- 
ant, never had such relations with any person. The evidence was of 
sufficient probative force to be submitted to the jury. 

The defendant complains of the verdict and judgment chiefly on the 
ground that  the State's ~ i t i i e s ~  test if id a t  the preliminary hearing that  
the first act of intercourse with the defendant occurred in April, 1942, 
and the bill of indictment charged that  the offense was committed on that  
date, whereas on the trial in the Superior Court she testified to two prior 
acts of intercourse, the first taking place in September, 1941. I t  was 
urged that  in respect to the time there was a. variance between the bill of 
indictment and the proof, and that  the State's witness having admitted 
acts of intercourse previous to the date qet out in the bill, the defendant 
\\*as entitled to the allowance of his motion for judgment of nonsuit. 

However, as was held in 8. 11. T r i p p c ,  222 S. C., 600, time was not of 
the essence of the offense, and variance between allegation and proof as 
to the date was not material, the statute of limitations not being involved. 
The State's witness teqtified she had never had qexual intercourse with 
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any other person than the defendant. I t  was said in the l ' r ippe case, 
supra:  "It  is to the girl's first act of intercourse with a man, when she 
is under sixteen years of age, that the law attaches criminality on the 
part of the man." I f  the defendant was taken by surprise by the differ- 
ence between the testimony of the State's witness and her previous state- 
ment as to dates, he should have asked for a mistrial or for an adjourn- 
ment. Inconsistency between her testimony on the trial and her previous 
statement was a matter affecting her credibility only, and did not war- 
rant withdrawal of the case from the jury. S. 1%. Johnson ,  220 N.  C., 
773, 18 S. E. (2d), 358. 

The defendant denied having had any improper relations with the 
State's witness, but the jury accepted the State's evidence and found him 
guilty. There was no error in the charge or in any ruling of the court 
of which the defendant can justly complain. 

On the record, me conclude that in the trial there was 
No error. 

GLOBE POSTER CORPORATIOX Y. JOHN S. DAVIDSOX, BISHOP DALE, 
ET AL., PARTNERS, TRADING AS SOUTHEASTERN COLORED FAIR ASSO- 
CIATION, CHARLOTTE, X. C., A m  SOUTHEASTERS COLORED FAIR 
ASSOCIATION, INC. 

(Filed 19 May, 1043.) 
Courts § 2d- 

On appeal to the Superior Court from n judgment of a justice of the 
peace, defendants are entitled to n trinl de ?loco, even w h w  they are called 
and fail to appear. 

APPEAL by plaintiff from ,Johnson, Special  J u d g e ,  at February Term, 
LLEXBURG. 1943, of MECI- 

W. T.  S h o r e  for plaint i f f ,  appel lant .  
Lou i s  J .  H u n t e r  for de fendan f s ,  appellees. 

PER CURIARI. This was a civil action instituted by the plaintiff 
against the defendants before a justice of the peace to recover for goods 
alleged to have been sold and delivered by the plaintif to defendants. 
From an adverse judgment the defendants appealed and duly docketed 
their appeal in the Superior Court of Mecklenburg. I n  the Superior 
Court the defendants were called and failed to appear and prosecute their 
appeal, whereupon judgment by default was entered against the defend- 
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an ts  i n  favor  of the  plaintiff, without  a n y  trial de novo. Execution was 
issued upon  the  judgment so entered and  the  defendants lodged motion 
t o  restrain t h e  sheriff f r o m  executing such execution a n d  t o  vacate said 
defaul t  judgment. Upon  hear ing  the  defendants' motion t h e  restraining 
order  was du ly  issued a n d  the  defaul t  judgment vacated;  a n d  the  cause 
directed t o  be placed on the  civil issue calendar f o r  trial. F r o m  th i s  
order  the  plaintiff appealed, assigning error. 

T h e  defendants were entitled t o  a t r i a l  de novo. Therefore, there was 
n o  e r ror  i n  s t r iking out  the  defaul t  judgment  entered against  them a n d  
restraining action pursuan t  to  a n  execution issued thereupon. C. S., 660; 
Barnes v. R. R., 133 N. C., 130, 45 S. E., 531. ". . . if t h e  defendant 
fai ls  t o  appear  a n d  make  his defense, even when he  has  appealed, there 
mus t  be a trial to  entitle the  plaintiff t o  a judgment, if the  defendant h a s  
raised a mater ial  issue." P\'. C. Prac .  R. Proc.  (McIn tosh) ,  par .  703 (4). 
p. 817. 

Affirmed. 

ETHEL A1. BARBER, ADMINISTRATRIX OF THE ESTATE OF GUY A. BARBER. 
V. CLYDE E. RIINGES, RICHARD B. RIINGES, L. DEAN MINGES, 
MRS. L. L. MINGES AND MRS. MARY RIIR'GES GRIFFIN, INDIVIDUALLY 
ASD TRADING AS SALISBURY PEPSI-COLA ROTTLING COMPANY. 

(Filed 2 .June, 1943. j 

1. .Master and Servant 95 37, 40- 

The N. C. Workmen's Compensation Act, C. S., SO81 ( h ) ,  et seq., deals 
with the incidents and risks of the contract of employment, in which is 
included the negligence of the employer in that relation. It has no appli- 
cation outside the field of industrial accident; and does not intend, by its 
general terms, to  take away common lam or other rights which pertain to 
the parties as  members of the general public, disconnected with the 
employment. 

2. Master and Servant 9 37- 

Expressions in the N. C. Workmen's Compensation Act, C. S., 8081 ( r ) ,  
regarding the surrender of the right to  maintain common law or statutory 
actions against the employer, are not absolute. They must be construed 
within the framework of the Act, and n s  qualified by its subject and 
purposes. 

3. Master and Servant 99 40b, 40f- 

I n  dealing with certain unscheduled occupational diseases, this Court 
has held common lam actions to be excluded by the Workmen's Compensa- 
tion Act; but in these cases the condition admittedly and allegedly arose 
out of the employment. 
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4. Master and Servant 8 46a- 
The Industrial Commission is not a court of general jurisdiction. It 

can have no implied jurisdiction beyond the presumption that it is clothed 
with power to perform the dubies required of i t  by the law'entrusted to i t  
for administration. 

5. Master and Servant 401- 
The relation of master and servant is not invoked when the employee 

attends a good will picnic a t  the invitation of the employer, where the 
employee did no work and was not paid for attendance, :nor penalized for 
nonattendance, nor ordered to go. 

'6. Master and Servant § 47- 
C. S., 8081 ( f f )  (b) ,  does not require the plaintiff to file a claim with 

the Industrial Commission, as  a court of first instance, before bringing an 
action in the Superior Court. 

STACY, C. J., concurring in result. 
DENNY, J., joins in concurring opinion. 
BARNHILL, J., dissenting. 
WINBORNE, J., concurs in  dissenting opinion. 

APPEAL by plaintiff from Rousseau, J., a t  March Regular Term, 1943, 
of ROWAN. Reversed. 

The plaintiff administratrix brought this action to recover damages 
for the in jury  and death of her intestate, Guy 8. Barber; which she 
alleges was caused by the negligence of defendants. 

The defendants were engaged in bottling and distributing soft drinks, 
with a n  office or plant a t  Salisbury, and Barber was employed by them. 
in that  business. Pursuant to a custom of providing an  annual outing 
for employees and their families in the promotion of good will, the 
defendants, through a n  agent, Sloop, organized and conducted a h h i n g  
t r ip  to South Carolina, which Barber and members of' his family at- 
tend'ed a t  the invitation of the defendants. P a r t  of the t r ip  was made 
by a gasoline driven boat down Little River, South Carolina, and to the 
fishing grounds off the coast. There, in an  attempt t o  start the engine 
by with gasoline poured from bottles, the boat was set on-fire 
by an  explosion of gasoline vapor, and plaintiff's intestate died as a 
result of burns he received. 

Various acts of negligence are attributed to Sloop in the complaint, 
including the hiring of an  unsafe boat, permitting open cans and bottles 
of gasoline to be used, from which the a i r  in the boat became saturated u 

with gasoline vapor and exploded by a spark from the engine. 
The defendants moved to dismiss the action upon the ground that  

the North Carolina Industrial Commission had exclus,ive jurisdiction 
of the controversy under the Workmen's Compensation Act, chapter 120, 
Public Laws of 1929, as amended by chapter 123, Public Laws of 1935, 
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Michie's Code of 1939, sec. 8081 ( h ) ,  et seq. The court below dismissed 
the action on that ground, and plaintiff appealed. 

J .  Frank Spruill and Sfahle Linn for plaintiff, appellant. 
Hayden Clement and Battle, Winslow & Merrell for defendants, up- 

pellees. 

SEAWELL, J. On the facts alleged in the complaint, is plaintiff's 
demand within the exclusive jurisdiction of the Industrial Commission 
under the terms of the Workmen's Compensation Act, and her right to 
maintain an  action under C. S., 160, for the wrongful death of her 
intestate defeated ? 

I t  would seem that the answer should be in the negative unless the 
facts alleged, or reasonable inferences from them, show that the relation 
of master and servant existed between the parties, a t  the time, and with 
respect to the transaction resulting in the injury and death;  or, in other 
words, that  the negligence causing the death was incident to the employ- 
ment. That, simply stated, is the position of the plaintiff. She contends 
that the complaint, in its factual statements, negatives these essential 
conditions of jurisdiction under the Act. The position of the defendants 
is expressed in  their brief as follows : 

"The statute, broad and comprehensive in its terms, excludes all reme- 
dies other than through the Industrial Commission, mhether plaintiff be 
invitee or licensee ; whether he be on the job, or off the job; mhether the 
accident arises out of employment, or independently of employment. All 
common law remedies of an employee are merged into the remedy under 
the Act, and if the plaintiff chose not to proceed in the forum provided 
for her, she is out of court." 

Carried to  its logical extreme, this would confer immunity from lia- 
bility upon an employer who inflicts a negligent injury on an  employee 
while the latter is not engaged in  any activity of his employment and is 
f a r  from the scene of his duties, while he is on the way to the grocer 
or to church, or wherever he has the right to be in  the pursuit of his 
own affairs. The contention is too sweeping to merit serious attention 
except for the fact that counsel for defense cite certain decisions of this 
Court which have been recognized as having that  significance. Pilley 
2). Cotton Mills, 201 K. C., 426, 160 S. E., 479 ; Francis v. Wood Turning 
Co., 208 N .  C., 517, 181 S. E., 628. We mill examine these cases later. 

The major argument here, on both sides, was addressed to this issue, 
and i t  constitutes almost the entire subject matter of the briefs. The 
condition in which the subject is left in the Pilley and Francis cases, 
supra, demands attention to that phase of the legal controversy, however 
ohriouq the principles gorerninp the jurisdiction m a r  now aplwar .  
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I. Section 11 of the Act reads as follows: 
"The rights and remedies herein granted to an employee where he and 

his employer have accepted the provisions of this act, respectively, to pay 
and accept compensation o n  account of personal i n j u r y  or  death b y  acci- 
dent,  shall exclude all other rights and remedies of such employee, his 
personal representative, parents, dependents or next of kin, as against 
his employer at  common law or otherwise, o n  account of such i n j u r y ,  loss 
of service, or death." Public Laws of 1929, chapter 120, section 11;  
Michie's Code, 1939, sec. 8081 ( r ) .  

The incidence of the law is on the status created by the contract of 
employment. I t  deals with the incidents and risks of that employment, 
in which concededly is included the negligence of the employer in that 
relation. I t  has no application outside the field of industrial accident; 
and does not intend, by its general terms, to take away common law or 
other rights which pertain to the parties only as membera of the general 
public, disconnected with the employment. "The relation of master and 
servant and their mutual rights and liabilities is the primary concern 
of the compensation acts. Unless the relationship of employer and 
employee exists, the acts have no bearing on a claim for personal injury 
damages." Schneider, Vol. 1, p. 3, see. 2. Expressions in see. 11 regard- 
ing the surrender of the right to maintain common 1a.w or statutory 
actions against the employer are not absolute-not words of universal 
import, making no contact with time, place or circumstance. They must 
be construed within the framework of the Act, and as qualified by its 
subject and purposes. 

The primary purpose of legislation of this kind is to rompel industry 
to take care of its own wreckage. I t  is said to be acceptable to both 
employer and employee, because it reduces the cost of settlement and 
avoids delay. To the employee, it means a certainty of some sort of 
compensation for an injury received in the course of business; and to 
the employer, it reduces unpredictability of loss and puts i t  on an actua- 
rial basis, permitting it to be treated as "overhead," absorbed in the sales 
price, and thus transferred to that universal beast of economic burden, 
the consumer. Al len  v. State ,  160 N .  Y. Supp., 85; Vil lage of R i e l  v. 
Industrial Commission (Wis.), 158 N. W., 68. I t  is said to be humani- 
tarian and economical as opposed to wasteful in the conduct of the enter- 
prise, and is referred to the propriety of keeping loss b,y accident inci- 
dental to employment chargeable to the industry where jt occurs. Ren- 
nerson v. T h o m a s  Towboat  Co., 89 Conn., 367, 94 A., 3'72. I t  is called 
"an economic system of trade risk." "Losses incident to industrial pur- 
suits are like wrongs and breakage of machinery-a cost of production.'' 
Mackin  v. Detroi t -Limken Ax le  Co., 187 Mich., 8, 153 N. W., 49 ; Vil lage 
of R i e l  v. Industrial Cowtmission, suprn. I t  should be charged against 



3. C.] S P R I N G  TERM,  1943. 217 

the industry responsible for the injury. h'1azui)lski v. Lake  Shore & 
X. 8. R y .  Co., 185 Mich., 643, 152 K. W., 213; Schneider, Workmen's 
Compensation Law, Permanent Edition, s. 1. 

The Industrial Commission is not a court of general jurisdiction. I t  
can  have no implied jurisdiction beyond the presumption that  it is 
clothed with power to perform the duties required of i t  by the law 
entrusted to i t  for  administration. As is often the case in  legislation 
of this type, the more definitive expressions of jurisdiction are found in 
the procedural features of the law. See see. 1, subsection ( f ) ,  Michie's 
Code of 1939, sec. 8081 ( i )  ( f ) .  I n  most jurisdictions having provi- 
sions in the law comparable to see. 11-many of them are identical-the 
courts hare  felt constrained to construe the law as exclusive only with 
respect to injuries for which compensation is provided and not to exclude 
common law actions where no such provision is made. Barrencot fo  c. 
Cocker S a w  Co., 266 N .  Y., 139, 194 N. E., 61 ; Boyer v. Crescent Paper  
B o x  Factory.  143 La., 368, 78 So., 596; Donnely  v. Minneapolis M f g .  
Co., 161 Minn., 240, 201 K. W.. 305; Triff 1%. S n f i o n a l  Bronze & A l u m -  
inum F o u n d r y  Co., 135 Ohio St., 191, 20 N. E. (2d),  232. 121 A. L. R., 
1131, overruling Zajachuck 2). Wil lard  Storage Bat tery  Co., 106 Ohio 
St., 538, 140 N. E., 405, and J fab ley  & C. Co. v. Lee, 129 Ohio St., 69, 
193 N. E., 745, 100 -1. L. R., 511; Covington v. Berkeley Granite Corp.,  
182 Ga.. 235, 184 S. E., 571. See annotations 100 A. L. R., 519, and 
121 A. L. R., 1143. Our Court has not obserred this rule;  but dealing 
with certain uilscheduled occupational diseases, has held common law 
actions to be excluded, although the Act makes no provision for compen- 
sation. Lee v. rlmpric-an E n k n  C'orporafion, 212 N .  C.. 455, 193 S. E., 
809; M u r p h y  I * .  Al?twricar~ h 'nkn ( 'orpornt ion,  213 S. C., 218, 195 S. E., 
536. But  in thew cases the condition admittrdly and allegedly arose out 
of the employment. The cases do not support defendants' contention. 

I n  Francis  v. Wood Turnin,q Co., 208 N. C., 517, 181 S. E., 628, upon 
which the defendants mainly rely, the decision, as the opinion states, ('is 
affirmed on the authority of Pi l ley  v. Cotton Mil ls  (201 S. C., 426, 160 
S. E., 4791," and i t  is said that  the facts in that  case are identical "in 
the instant case." But the two cases are similar only in legal history- 
in the fact that  before a common law action was resorted to, the claims 
n-ere presented to the Industrial Commission, compensation denied, and 
no appeal taken. I n  fact, as we shall presently see, there was one appeal 
taken after compensation mas denied in the Francis  cnsc, supm,  but the 
facts in these cases are f a r  from identical. 

The facts in the Pi l ley  case, s u p m ,  are not stated in  the report. They 
may be found in I. C. File 22050, Docket No. 43. Pilley fell while on 
duty and in the course of his employment as a watchman in defendant's 
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cotton mill, but was denied compensation because it was found that he 
collapsed as a result of a combination of diseases from which he had 
suffered for a long while. The complaint in the case brought in the 
Superior Court substantially states that he received his injury during 
the course of employment and through an accident arising out of it, and 
the demurrer in this Court points out the paragraph of the complaint 
so stating. Bound Records and Briefs, Fall Term 1931, 5, No. 172. As 
distinguished and resting upon that ground, the result .reached in the 
Pi l l ev  case, supra,  is correct. 

The controversy in the Francis  case, supra,  came here on appeal 
twice-Francis v. W o o d  T u r n i n g  Co., 204 3. C., 701, and Francis 11. 

W o o d  T u r n i n q  Co., 208 N. C., 517, supra. Too tedious to repeat here, 
the history of the case and factual background not found in the later 
report may be gotten from the first and fuller report in 204 N. C.. 701, 
et seq. 

I t  is sufficient to say that the case came here on plaintiff's appeal from 
a judgment in the court below sustaining a demurrer grounded on the 
fact that jurisdiction had been sustained on conflicting evidence thereto- 
fore, and the law as laid down in the former appeal had become the law 
of the case; and the further plea that, as plaintiff had resorted to the 
Industrial Commission and had not appealed from an adverse decision, 
under the judgment of that tribunal the matter was res jl~clicata (Records 
and Briefs, Fall Term, 1935, 20, No. 17). Upon the facts and pro- 
cedural history of the case, the result reached in the Francis  case, suprn.  
might be sustained. I n  neither the Pi l l ey  cnse, supra,  nor the Francis  
case, supra,  was the question presented here discussed. The opinione, 
seated alone upon the facts reported, are too broad in their implications. 

11. Under the realistic view our Court has always taken of the con- 
tract of employment, me cannot hold that the master-servant relation is 
evoked by the social gesture when the employee ~ t t e n d s  a good will 
picnic at  the invitation of the employer. There are caws guardedly so 
holding under the circumstances of the particular case, it i.; true. 
S f a k o n i s  I.. l i n i f ~ d  .Ltlwrfising Corp.,  110 Corm., 384. 148 .I., 334; 
Conkl in  1 ) .  Kansas  Ci fy  I ' l~blic Seri ' .  Po., 226 310. Ap.. 309. 41 S. E. 
(2d), (:Oh; 9i)rc-lnir 1 % .  I17nllnch Lcrzindry, 228  N. P. S., 686. I n  othrr 
cases it has been denied: F. Reckcr  ; I s p h n l t l ~ ~ n  R o o f i ~ l g  ( o. 11. lndustr iol  
Cotnmission. 333 Ill., 3-1-0, 164 S. E., 668; V n c d t i  1 . .  1)epnrtmrnf o f  
Lnbor and  I n d u ~ t r ! / ,  192 Wash., 87, 72 P. (Sd) ,  1034. Cn the S f a k o n i s  
rnse, R u p r n ,  it was noted that the employee was under direct order to 
attend the picnic, with a penalty for disobedience if h c  did not; but by 
dic tum it is said that where there is a mere invitation to enjoy the hospi- 
tality of the employer, there mould be no dirwt relation between the out- 
ing and the employment. Furthermore, soml. weight i i  given to the fac>t 
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t ha t  Stakonis was to  be paid for the day's attendance. "I t  may fair ly be 
said also that  acting under orders of his employer, he was fulfilling one of 
the duties of his employment, or a t  least he was doing something which 
this defendant had annexed to the employment and made incidental to it." 

I n  Hildebrand v. XcDowell  Furni ture Co., 212 N. C., 100, 193 S. E., 
294, the employee was killed while returning on Sunday from a furni- 
ture exposition which he had attended with the superintendent of the 
factory merely for the pleasure of the trip, and did not work for his 
employer while on the trip. I n  that  case, defining an  accident arising 
in  the course of the employment, the Court repeats the definition found 
in Conrad v. Foundry  Co., 198 N.  C., 723, 725, as one which "occurs in 
the course of the employment and as the result of a risk involved in the 
employment, or incident to it, or to conditions under which it is required 
to be performed"; and finds that  the phrase out of and in  the course of 
employment "embraces only those accidents which happen to a servant 
while he is engaged in the discharge of some function or duty which he 
is authorized to undertake and which is calculated to further, directly 
o r  indirectly, the master's business." But compensation was denied on 
the ground that  the activity of the employee had no relation to any 
duty  he owed the master and did not tend to further his business. The 
Court said:  "He did not work for his employer on the trip, and he was 
not compelled to go." 

I n  Perdue v. Board of Equalizut ion,  205 N. C., 730, 1'72 S. E., 396, 
this Court affirmed an award made to the dependents of a teacher in 
the graded schools at Statesville, who was killed while coaching a t  a 
football game away from the school in which he mas employed. And in 
( 'allihan L ~ .  Bead of R d i ~ c a f i o n ,  222 N .  C., 381, the Court affirmed an 
award made by the Industrial Commission to a teacher of vocational 
subjects in the public schools, who a t  the time of his injury was on the 
n a y  to attend a monthly meeting of others engaged in like work. How- 
e ~ c r ,  in each of these cases the evidence was sufficient to connect the 
activities definitely with the contract of employment. 

I n  each case where compensation was denied, it mas on the principle 
that  the facts upon which i t  was claimed had no connection with the 
tmployment and, therefore, the master-servant relation which is neces- 
qary to the application of the Workmen's Compensation Act is absent. 
To this relation alone, is compensability an incident? 

The outing sponsored by the employers in the case a t  bar occurred on 
Sunday-(see Iiitlouf 1.. Rose's S lows ,  I u c . ,  205 K. C., 423, 171 S. E., 
642)-the employee was not paid for attendance, nor penalized for nun- 
attendance, nor ordered to go, but was merely invited. H e  did no work 
and there is no suggestion that  on this occasion he was under the control 
and direction of the employer in any respect. H e  owed no duty to the 
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employer or to other invited guests, or to the occasion itself, except that 
which was involved in civility and the observance of the social amenities. 
I t  seems a necessary conclusion that the Workmen's Compensation Act 
has no relation to the circumstances of his case. 

The amendment made by ch. 449, Public Laws of 1933, found in 
Michie's Code of 1939 as Sec. 8081 (ff) (b),  does not requjire the plaintiff 
to file her claim with the Industrial Commission, as a court of first 
instance, before bringing her action in the Superior Court. The section 
was intended to defer the time in which action in the proper court might 
be brought when mistaken resort to the Commission has been made. 
Such other implications as it may have are not favorable to the defend- 
ants on the question of exclusiveness of the jurisdiction. 

We have nothing to do with whether the plaintiff can recover in her 
present action. We only say that the facts of the case as alleged in the 
complaint do not bring it within the jurisdiction of the Industrial 
Commission. 

The judgment of the court below dismissing plaintiff's action is 
Reversed. 

STACY, C. J., concurring in result: The complaint states no claim 
for compensation within the Workmen's Compensation Act. Wilson v. 
Mooresville, 222 N .  C., 283; Hildebrand v. Furniture Co., 212 N .  C., 
100, 193 S. E., 294. And while the allegation in respect of employer- 
employee relationship might have warranted the Industrial Commission 
in so adjudging, had claim for compensation been filed with it, which 
accordingly would have tolled the provisions of C. S., 160 until final 
judgment by virtue of Chap. 449, Sec. 2, Public Laws 1933 (Michie's 
Code 8081 [ff]), still the jurisdiction of the Superior Court attaches in 
the first instance because of the character of the cause of action alleged. 
Okla. Steel Cast. Co. v.  Banks, 181 Okla., 503, 74 P. (2d), 1168. The 
commercial, occupational or professional status of employer-employee 
relationship which is covered exclusively by the Workmen's Compen- 
sation Act was lacking at the time of and in respect to the transaction 
out of which plaintiff's intestate's injury arose and his death ensued. 
Ridout I ? .  Rose's Sfores,  IHC. ,  205 N .  C., 423, 171 S. E., 642; iMcCune v.  
Mfg. Co., 217 N .  C., 361, 8 S. E .  (2d), 219. See Livermnn v. Cline, 212 
N.  C., 43, 192 S. E., 849. The relation was after the similitude of 
invitor and invitee or more nearly that of host and guest. White  I?. 

McCabe, 208 N .  C., 301, 180 S. E., 704; NorfEeet v. Ilall,  204 N. C., 
573, 169 S. E., 143. The scene is outside the field of industrial employ- 
ment and the coverage of the Workmen's Compensation Act. Ilollou~ell 
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I ) .  Dept. Con. and Decp., 206 N .  C., 206, 173 S. E., 603. This defeats 
the jurisdictional challenge. 

DENXY, J., joins in concurring opinion. 

BARNHILL, J., dissenting: While, as now drafted, the majority 
opinion correctly states the question presented for decision, I am still 
unable to concur in the conclusion reached. 

The case comes here on demurrer. The only question raised by the 
demurrer is that of jurisdiction. I f  it appears from the pleadings that 
the negligence alleged in the complaint had no relation to the employ- 
ment or to the business with which it was concerned the Superior Court 
had jurisdiction and the judgment should be reversed. Hence, the 
one and only question debated in the briefs and presented to us for 
decision is this: Does the Industrial Commission have jurisdiction of 
the cause of action set out in the complaint; that is, in effect, does it 
appear from the pleadings that the master-servant relation existed at 
the time of and in respect to the alleged injury and death? 

I n  Reaves 1%. Xi11 Co., 216 N .  C., 462, 5 S. E. (2d), 305, it is said 
that insofar as it depends upon the statute alone the jurisdiction of the 
Industrial Commission attaches (a )  if the contract of employment was 
made in this State;  (b )  if the employer's place of business is in this 
State ; and (c) if the residence of the employee is in this State. A prac- 
tical application of the statute requires the addition of one other requi- 
site: the employer-employee relation must exist at  the time of and in 
respect to the injury or death or to the transaction out of which such 
injury or death arose. On this we now seem to be in agreement. 

The relevant provision of the statute is as follows: "The rights and 
remedies herein granted to an employee where he and his employer have 
accepted the provisions of this Act, respectively, to  pay and accepf com- 
pensation on account of personal i n j u r y  or  d e a f h  by accident, shall 
~ z c l u d e  all other r i g h f s  and remedies of such employee, his personal 
representative, . . . as against his employer at common law or otherwise, 
on account of such injury, loss of service, or death." Sec. 11, Ch. 120, 
P. L., 1929. There is no limitation or qualification here. The sole 
requisite is that of the employer-employee relation in respect to the 
transaction out of which the injury arose. That this is the criterion of 
jurisdiction is the clear import of the statute. I f  this relation exists all 
other remedies are excluded. There is no middle ground and no con- 
current jurisdiction. The jurisdiction of the Commission, whatever it 
may be, is exclusive. 

When the employer-employee relation exists the employer is liable 
only to the extent and in the manner  specified in the Act. Sec. 10. 



222 I N  T H E  SUPREME COURT. [223 

Such rights and remedies are exclusive, see. 11, and the Industrial Com- 
mission alone has jurisdiction. Hedgepe th  1 1 .  Casua l t y  Co., 209 N. C., 
45, 182 S. E., 704; P i l l e y  v. C o t t o n  Mi l l s ,  201 N. C., 426, 160 S. E., 
479; Tschei l ler  z.. W e a v i n g  Co., 214 X. C., 449, 199 S. 'E., 623; Cooke 
v. Gill is,  218 N. C., 726, 12 S. E. (2d), 250. 

I t  is admitted in the pleadings that the relation of employer and 
employee, as those terms are defined in the Act, existed between the 
deceased employee and the defendant employer. Did it exist at  the 
time of and in relation to the injury and death or to the transaction out 
of which such injury and death arose? I f  the pleadings so disclose the 
judgment should be affirmed. 

I t  is alleged in the complaint that it had become the policy or custom 
of the defendants to provide an annual outing or picnic for their em- 
ployees "said outing or picnic being for the purpose of promoting 
employer-employee relations" ; that pursuant to said policy an arrange- 
ment was made for an outing or picnic at  Southport, N. C., for a group 
of its employees; that the plaintiff's intestate was included in said group 
at the solicitation of the defendants' manager; that he went as a member 
of said group; that said group of employees, including plaintiff's intes- 
tate, w a s  u n d e r  the  direct ion a n d  supervis ion of said manager  and all 
expenses of said employees were being paid by the defendants; that the 
manager chartered the "Nightingale" with its crew for the purpose of 
taking said employees, including plaintiff's intestate, out to the fishing 
grounds in the Atlantic Ocean; and that the plaintiff's intestate and the 
other employees in the group boarded the boat n t  the  di 'recfion of said 
manager. 

The employer, as such, extended the invitation. The plaintiff's in- 
testate, as employee, accepted. The trip was for the benefit of the 
business of the employer. The "Nightingale" was, for the time being, 
the premises of the employer. The employee n.as on the premises at  
t h e  direct ion of the manager of the employer and to pahicipate in pro- 
moting the best interest of his master. The annual picnic had become 
a custom-an incident of the business-for the purpose of promoting 
employer-employee relations, a phase of business vitally affecting its 
successful operation too often neglected or completely ignored by busi- 
ness management. Here, at least, me have employers who recognize 
that their enlployces are more than mere chattels and that upon their 
good will and friendship the success of the business in which they are 
all engaged, some as employers and some as employees, very largely 
depends. I, for one, am unwilling to take the position that this enter- 
prise, prompted by this worthy motive, had no relation to the employ- 
ment or to the business with which it was concerned. Instead, I insist 
that it related directly and substantially to the business and to the best 
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interest of both the employer and the employee. I t  tended to promote 
the business of the employer and to give assurance of continuing and 
profitable employment to the employees. I n  this both were interested. 
Surely, then, the employer-employee relation existed in respect to this 
transaction. 

That  the deceased received nothing other than entertainment in return 
for his time; that  he performed no duty of his employment; that the 
injury did not arise out of or in the course of the employment; and that  
the risk was not incident to the employment are all facts bearing only 
upon ~om~ensab i l i ty .  They do not control jurisdiction. 

To hold otherwise is but to hold that  the Commission has jurisdiction 
only when the claim is compensable and every non-cornpensable case 
must be dismissed for want of jurisdiction. Likewise, i t  would require 
us to overrule a long line of decisions. 

Nor do I agree that, i n  order to sustain the jurisdiction of the Indus- 
trial Commission in this case, it is necessary for us to take the view 
that where a contract of employment exists between parties for any 
purpose whatever, then by operation of the Act, all negligent injury to 
the employee of whatever nature, however disconnected with the employ- 
ment and wherever or under whatever circumstances consummated, is a 
matter exclusirely within the jurisdiction of the Industrial Commission. 
This, i t  is true, is apparently the view advanced by defendants. We 
are not required, however, to adopt all their argument in  order to sus- 
tain the contention that upon this record it affirmatively appears that 
the Industrial Commission has jurisdiction of plaintiff's claim. 

Tha t  the injury did not arise out of or in  the course of employment 
and that  i t  resulted from a risk which was not incident to the employ- 
ment are by no means determinative of jurisdiction. The existence or 
non-existence of these facts is to be ascertained after jurisdiction is 
assumed and their non-existence does not defeat the jurisdiction of the 
Commission. The existence of the relation is all that  is required. 
Hildebrand c. Furni ture Co., 212 N. C., 100, 193 S. E., 294; Lockey v .  
C'ol~en, Goldman & Co., 213 N.  C., 356, 196 S. E., 342; Davis  v. Z e c k -  
lenburg C o u n f y ,  214 N .  C., 469, 199 S. E., 604; Dependents of P h i f e r  v. 
Dairy,  200 N .  C., 65, 156 S. E., 147; B r a y  1;. TT7eafherly & Co., 203 
S. C., 160, 165 S. E., 332 and cases cited; Lassi fer  v. Tel .  Co., 215 
S. C., 227. 1 S. E. (ad) ,  542;  Wilson  c. Nooresville,  222 N. C., 283; 
B r y a n  2,. T. A. Loving Co., 222 N .  C., 724; Davis 2. Veneer Corp., 200 
N .  C., 263, 156 S. E., 859; Francis v. Wood T u r n i n g  Co., 204 N. C.. 
701, 169 S. E., 654; Beavers v. Power Co., 205 S. C'., 34, 169 S. E.: 
825; S m i f h  v. Machine Co., 206 N .  C., 97, 172 S. E., 880; Porter v. 
Noland Co., 215 N. C., 724, 2 S. E. (2d),  553. 
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I n  the Hildebrand case, supra,  the evidence tended to show that the 
defendant furniture manufacturer entered an exhibit in an exposition 
of finished furniture; that the exposition was solely to sell furniture to 
retailers and could in no way help defendant's employees as to methods 
of manufacture or improve their usefulness to the defendant; that the 
foreman of the glue room, along with other foremen of the plant, was 
asked to go; that employees who elected to go mere not paid for time 
and were given no orders while on the trip, but that part of their 
expenses was paid by defendant, and plaintiff's intestate was requested 
to go after the end of the work week as a matter of courtesy as an 
"outing" or pleasure trip. Claimant's intestate was killed in an auto- 
mobile accident while he mas driving the car of his flellow employee 
back to the town in which the defendant's plant was located. 

I n  the S m i t h  case, supra, the employee left his place of employment, 
went to a store for his own conrenience and was killed when two armed 
men undertook to rob the merchant. 

I n  the Por ter  case, supra,  the employee used his employer's car for 
a week-end pleasure trip and mas injured on the return trip. 

I n  the Beaver case, supra, a prirate photographer was taking a group 
picture of the night shift of the mill employees on the .premises of the 
employer. The employer had no interest in having the picture taken; 
it was not for use in the business; i t  included only those who volun- 
tarily wished to appear in the group; the photographer alone intended 
to profit; the employees had not begun their work. The bench on which 
claimant and others were sitting collapsed, injuring clai.mant. 

Without undertaking to analyze the other cited cases it is sufficient 
to say that the facts were similar in that in each case it affirmatively 
appeared that at the time of the injury the employee was not about his 
master's business and the injury resulted from a risk which was not 
incident to his work. I n  each case cited above the Coui-t sustained the 
iurisdiction of the Industrial Commission. 

But it may be said that in none of these cases did the Court make 
any reference to jurisdiction. On this point, silence is the strength of 
the decisions. 

Our jurisdiction is derivative. I f  the inferior court is without juris- 
diction we hare none, and it has been the consistent policy of this Court 
to dismiss on motion or ex mero m o t u  so soon as a defect in jurisdiction 
is made to appear. "The instant that the court perceives that it is 
exercising, or is about to exercise. a forbidden or ungranted power, it 
ought to stay its action; and, if it does not, such action is, in law, a 
nullity. Burroughs v. Afcilieill, 22 N. C., 297; Washing ton  C o u n t y  v. 
Land Co., 222 1. C., 6 3 7 ;  McCzrne e. Ilffg. Co., 217 N. C., 351, 8 S. E. 
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(2d), 219; Shepnrd 1 % .  Leonard, ante, p. 110. Hence, when we con- 
sidered these and the many other cases of like import which have been 
before this Court on the merits we, of necessity, sustained the jurisdic- 
tion of the Industrial Commission. 

I f  we were correct i n  so doing, particularly in  Hildebrand v. Furni- 
ture Co., supra; Porfer v. Soland Co., supra, and Beaver v. Power Co., 
(upra,  when nothing more than the relationship and an  injury appeared, 
I cannot perceive how we can escape the same conclusion here. 

Sec. 2, Ch. 449, P. L., 1933, to my  mind, evidences an intent on the 
part of the Legislature that  an  employee shall test his rights first before 
the Industrial Comnlission. Otherwise, a converse provision would 
have been made so that  if he proceeds in the Superior Court and loses 
he will then have time to preient his claim to the Commission. H e  is 
protected if he fails to establish the employer-employee relation before 
the commission hut he has no other recourse if he, in the beginning, 
weks to evadr t 1 1 ~ ~  1)rorisionb of the Act. Ch. 120, P. L., 1929. 

I n  any event, this statute rebuts any suggestion that  the conclusion 
that the Industrial Commission has jurisdiction creates a "No Man's 
Land" in respect to jurisdiction of claims of employees for injuries 
shown to have 110 relation to the employment. I n  the event the com- 
mission finds that  the employer-employee relation did not exist a t  the 
time of and in respect to the injury or to the transaction out of which 
knrh injury arose the doors of the Superior Court are still open to the 
employee. H e  can then present his cause in that  forum. 

The case come, to this:  plaintiff is seeking now to assert a right her 
Intestate surrendered in escliarige for the benefits accruing to him under 
the Act. She d l o ~ ~ l d  be required to present her cause in the tribunal 
created by the Ilct. 

Since this d i s~en t  was tendered then re-drafted to meet changes made 
in the majority opinion there have been additional changes, both in 
\uhstance and in form, in the majority opinion. "Nor is this all. Since 
xr i t ing  the ahole in answer to the theory formerly advanced by the 
~riajority. a concurrilig opinion has been filed herein. The same pro- 
cwlure ~v\-w> followecl in the case of Ecuns  v. Roch-lnghnnt IIomes, Inc., 
220 N .  C., 253. Here, as there, tlie concurrence gives added significance 
to the clisscnt." Stacy ,  C'. .I., in disqenting opinion in Williams I .  

JIcLenn. 221 K. C., 228, a t  p. 231, 19 S. E. (2d) ,  867. 
1)ue to theqe circumstnnces further change in the form of this dissent 

111;iy he in order. Bi. that  as it may, illy one and only object is to 
cxprehq nlp vien- on the law of the caie-nov7 in part  adopted by the 
~nujori ty.  Thiq I have done. 1 am content to let i t  stand as written. 
TTowevrr. it i i  nccwsary for me to add something in reply. 
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I n  Hildebrand v. Furniture Co., supra, an award was made. This 
Court reversed for the reason that  the evidence failed to disclose that  
the in jury  and death arose out of and in the course of employment. I t  
is so stated in the first paragraph of the opinion. This is all I am 
capable of reading into the decision. 

On the first appeal in the Francis case, 204 N .  C., 701, 169 S. E., 654. 
this Court specifically heId that  the employer-employee relation existed 
and the cause was remanded. The Commission then denied compensa- 
tion. Francis sued in the Superior Court and a demurrer was sus- 
tained. I t  is said that  we affirmed on the grounds that  the judgment 
of the Industrial Commission was res judicata. Suffice it to say that  if 
the Commission had no jurisdiction, no order i t  made could be res 
judicata. Such order would be a nullity and a nullity decides nothing. 

But  we may write the Hildebrand and the Francis cases out of the 
books and there still remain numerous cases to the same effect. I have 
read with care the cases cited in the majority and the concurring 
opinion, as well as those cited here. So f a r  as I can find we have only 
two decisions in which the cause was decided adversely to the claimant 
for the reason that  the employer-employee relation mas not shown to 
exist a t  the time and in respect to the injury. The two exceptions are 
Ridout  v. Rose's Stores, Inc., 205 N .  C., 423, 171 S. E., 642, and Hollo- 
well v. D e p f .  of Conservafion and Development, 206 N .  C., 206, 173 
S. E., 603. Each is factually distinguishable from the instant case. 

We have decided, in cases originating in the Superior Court, that  
the employer-employee relation gives exclusive jurisdiction to the In -  
dustrial Commission even though the injury did not arise out of or in 
the course of the employment. JIcCune 2%. X f g .  Po., supra;  Pi l ley 1 % .  

Cotton Mills,  supra;  X c S e e l y  v .  ,isbesfos Co., 206 N. C., 568, 174 S. E. ,  
.509 ; Francis v. Wood T u r n i n g  Co., supra;  Lee G. American E n k a  Corp., 
dl2  N .  C., 455, 193 S. E., S O ! ) ;  X u r p h ? ~  1 1 .  . ~ I ) I C T ~ C ( I ~  EvA,I POT?).. 213 
N. C., 218, 195 S. E., 536. 

The substance of these decisions is epitomized in the syllabus in  the 
Lee case as follows: "Even though the injury is not cornpensable under 
the Compensation Act the Superior Court properly dismissed the action, 
since plaintiff, by accepting the provisions of the Compensation Act, 
surrendered his right to maintain an action a t  common law to recover 
for an  injury caused by the negligence of his employer, and in exchange 
therefor receiwd the benefit of the employer's assumption of liability 
for injuries compensable under the Act regardless of negligence.'' 

But  now, after much writing on both sides, we mui t  again come to 
the only real question posed for decision: Does i t  affirmatively appear 
from the admissions and the allegations made in the complaint that  the 
employer-employee relation existed a t  the time of and in respect to the 
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i n j u r y  and  death of plaintiff's intestate? I f  so, the  judgment should be 
affirmed.. I f  not, i t  should be reversed. I vote to  affirm. 

WINBORNE, J., concurs i n  dissent. 

ELSIE E. BROOCKS AND HUSBASD, T. A. BROOCKS, v. CONSTANCE L. 
MtJIREIEAD AnD WILLIAM MUIRHEAD. 

(Filed 2 June, 1943.) 

1 .  Dedication §§ 1, 4: Municipal Corporations 5s  14, 29- 
When the owner of land has i t  subdivided and platted into lots, streets, 

and alleys, and sells and conveys the lots or any of them with reference to 
the p h t ,  he thereby dedicates the streets and alleys, and all of them, to 
the use of the purchasers and those claiming under them, and to the pub- 
lic, and i t  is not necessary for such streets and alleys to be opened or 
accepted by the gorerning body of the town or city if they are  within the 
limits of a municipality. 

2. Dedication §§ 1, 4: Estoppel 3 S 

Where lands hare been surveyed and platted and sold, showing lots, 
streets, squares, parks and alleys, the original owner and those claiming 
under him, with knowledge of the facts, or with notice thereof, either 
express or constructive, are  estopped to repudiate the implied representa- 
tion that  such streets and alleys, parks and places will be kept open for 
public use, although not presently opened or accepted or used by the 
public. 

8. Dedication 3 4: Xunicipal Corporations 3 14- 
If streets or alleyways in n subdivision of lands be obstructed there is 

created thereby a public nuisance, and each purchaser, or owner of prop- 
erty therein can, by injunction or other proper proceeding, have the nui- 
sance abated, as  there is in all such cases an irrebuttable presumption of 
law that such owner has suffered peculiar loss or injury. 

APPEAL by defendants f r o m  Hamilton, Special Judge, a t  J a n u a r y  
Term, 1048, of DURHAM. 

Civil action t o  h a r e  feme plaintiff declared legal owner of right of 
ingress and egress upon  a certain alleyway and  t o  enjoin defendants 
f rom obstructing the alleyway and to require f e m e  defendant to  remove 
obstructions therefrom. 

While defendants, i n  their  answer, deny t h e  existence of t h e  alleyway 
and of a n y  interest of plaintiffs therein, as  they allege in the  complaint,  
these facts  appear  to  be uncontroverted : 

I n  the  year  1926 J a m e s  L. Griffin and  others, who owned certain land 
adjoining the  residential development i n  the  ci ty  of D u r h a m  known as  
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Forest Hills, subdivided same into blocks of building lots for residential 
purposes and provided access thereto by certain streets, and caused a 
plat of the subdivision to be prepared and registered in the office of the 
Register of Deeds of Durham County in Book of Plats 6, at page 190. 
The subdivision was named Knollcrest. The blocks were designated 
alphabetically, the lots were numbered and the streets were named. On 
this plat Block C is bounded (1)  on the west by Fairview Street which 
runs on a curve on general course of northwest and southeast, (2) on 
the north by Burbank Street which runs in general east and west direc- 
tion, (3)  on the east by the Forest Hills property, and (4)  on the south 
by Homer Street which runs in general east and west direction. This 
block consists of two tiers of lots. Between these tiers there appears an 
unnamed strip 16 feet wide extending from Fairview Street in an eastern 
direction approximately through the middle of the block to the Forest 
Hills property and then with it in southern direction to Homer Street. 
The northern tier of lots Nos. 1 to 14, both inclusive, numbered con- 
secutively from west to east, front on the south side of Burbank Street 
and extend in southern direction to the unnamed 16-foot strip, and the 
southern tier of lots Nos. 15 to 26, both inclusive, numbered consecu- 
tively from west to east, front on the northern side of' Homer Street 
and extend in northern direction to this unnamed 16-foot strip. The part 
of the strip extending south to Homer Street as shown on the map 
formed the eastern boundary of lot 26 in Block C. Later, in the year 
1930, the location of this part of the 16-foot strip, that is. the part 
lying between lot 26 and the Forest Hills property as abol-e described. 
was changed by the terms of certain deeds and located on eastern half 
of lot 26, adjacent to the western half thereof, and a plat, dated 1.2 
Xarch, 1930, showirg the change, was registered in Rook of Plats 8. 
page 168, in the office of Register of Deeds of Durhain County. On 
this plat the 16-foot strip is designated "16. ft. alley." Lots were sold 
and conveyed by James L. Griffin and others with respect, and by 
reference to the plat registered in Book 6 of plats, page 190, as well as 
with respect, and by reference in some instances to the plat registered 
in Book of Plats 8, page 168. 

Both plaintiff Elsie E .  Broocks and defendant Constance L. Muirhead 
acquired title to lots in the subdivision, Knollcrest, by mesne convey- 
ances from James L. Griffin and others who owned and subdivided it. 
Plaintiff Elsie E. Brooeks purchased lot No. 19 in Block C in January. 
1937, and built a dwelling house on it, and she and her husband reside 
there. Defendant Constance L. Muirhead purchased lots Nos. 23, 24, 
25, and western half of No. 26 in Block C in May, 1936. I n  the deeds 
to plaintiff Elsie E. Broocks and to defendant Constance L. Muirhead, 
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respectively, the description of the lots conveyed referred to the 16-foot 
qtrip through Block C as a 16-foot alley. 

Thereafter, on S Kovember, 1937, the executrix of James L. Griffin, 
deceased, and others, made a deed to Rental Realty Company, conveying 
therein by specific description a boundary of land ('the same being Lots 
7 ,  8, 9, 10, 11, 12, 13  and 14, Block C, and the strip of land 16 feet 
wide immediately qouth of said lots, shown as a 16-foot alley, said 16- 
foot str ip of land extending from the northwest corner of lot No. 20 in 
an  easterly direction to the west line of lot No. 85 of the Forest Hi l l  
property." Reference is made therein specifically to plat of Knollcrest 
property recorded in office of Register of Deeds for Durham County in 
P la t  Book 6 a t  page 190. This deed also contains consent and agree- 
ment that  '(the portion of the 16-ft. alley shown 011 plat of Knollcrest" 
recorded as above set forth, "may be abandoned, and said portion of 
said alley may be closed." 

Thereafter, on 29 November, 1937, Rental Realty Company made a 
deed to defendant Constance L. Muirhead conveying therein by specific 
description a boundary of land, "the same being lots 11, 12, 1 3  and 14  
and the eastern 16 feet of lot 10, in Block C, as shown on P la t  of the 
Knollcrest property of James L. Griffin and others, recorded in the 
office of the Register of Deeds for Durham County, and which property 
includes that  portion of the 16-foot alley shown on said plat lying 
immediately south of the above numbered lots." This deed contains 
also this statement: ". . . it is understood and agreed that  the party of 
the second part  may close that  part  of said 16-foot alley extending from 
the northwest corner of lot No. 23 in an  easterly direction, to the west 
line of lot No. 85 of the Forest Hi l l  property." Lot No. 23 is one of 
the lots acquired by defendant Constance I;. Muirhead in May, 1936, as 
above stated. 

Thereafter, by deed dated 30 Sorember,  1937, several parties, who 
owned '(property either in Knol lcre~t  or in that  portion of Forest Hills 
adjoining Knollcrest" after reciting, among other things, that  that  part  
of '(said 16  foot alley as shown oil plat extending from the northwest 
rorner of lot S o .  20 in Block C. in an easterly direction to the west linr 
of Forest Hills property has never been opened and has never been 
used," quitclaimed to defendant Constance L. Muirhead, Rental Realty 
Company and F. C. Owen and wife "all right, title, and interest which 
they hare,  or may have, in and to the following described property" 
specifically dpqeribing by reference to  lots and Block (' shown on the 
plat of Knollcrest, that  portion of the "16 ft.  alley" to which above 
recital related-particularly releasing to defendant Constance L. Muir- 
head "the eastern 175 feet of the above described strip," and to Rental 
Realty Company and F. C. Owen and wife the remaining portion thereof. 
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Thereafter, on 29 January,  1940, by exchange of deeds Rental  Realty 
Company and F. C. Owen and wife quitclaimed to defendant Constance 
L. Muirhead, and she and her husband quitclaimed to Rental Realty 
Company and F. C. Owen and wife "all right, title and interest which 
they have, o r  may have, in and to" the parts of the alley as particularly 
released to  them respectively as above set forth, "with the express privi- 
lege of abandoning said alleyway." 

Defendant, Constance L. Muirhead, having thus acquired title to lots 
on both sides of that  portion of the 16  foot strip of land, designated in  
the deeds a n  alley, extending east from the northwest corner of lot 23 
in Block C, and having, by m e s n e  conveyance, obtained consent of the 
original owners, and of some parties who owned lots in Knollcrest, but 
not of plaintiff Elsie E.  Broocks, and perhaps not of others, built two 
brick walls which the evidence discloses are "probably several feet high" 
across the alIeyway, with a fence on one of the walls, which the evidence 
discloses was probably "6 or 8 feet high." The fence, however, was later 
taken down. She has also planted shrubbery and has a badminton court 
on the 16  foot alley. And she has constructed a home upon her property. 
The 16 foot alley is open from Fairview Street to the lot of plaintiff 
Elsie E. Broocks. Bu t  that  par t  back of the three fifty foot lots which 
lie between her lot and those of defendant, Constance :L. Muirhead, is 
covered with underbrush and trees and is not in condition for vehicles 
to travel thereon. 

These issues were submitted to and answered by the jury as shown: 
"1. Was the 16-foot strip of land extending eastwardly from Fairview 

Street through Block C as shown on map  of Knollcreet appearing in 
Book 6, page 190, dedicated as a public alley, as alleged in the complaint? 
,\nswer : Yes. 

"2. I f  SO, is the plaintiff entitled to the easement right of ingress and 
egress to, over and upon said alleyway? Answer: Yes." 

The court thereupon signed judgment in accordance with verdict, and 
granted injunction as prayed. Defendants appeal to Supreme Court and 
assign error. 

I I .  C. IT~dricX-  for p la in t i f f s ,  appellees.  
J .  L. N o r e h e a d  f o r  d e f e n d a n t s ,  appe l lan t s .  

WISBORKE, J. While three questions are presented on this appeal by 
defendants, all of them are answered by applying the principles of dedi- 
cation or equitable estoppel, and of incident remedy. 

When the owner of land has it subdivided and platted into lots, streets 
and alleys, and sells and conveys the lots or any of them with reference 
to  the plat, he thereby dedicates the streets and allepq, and all of them, 



N. C.] SPRING TERM, 1943. 231 

to the use of the purchasers and those claiming under them, and of the 
public. See I n s .  Co. I*. Carolina Bench, 216 N .  C., 778, 7 S. E. (2d) ,  13, 
and authorities cited. 

I n  flughcs c. Clarh, 134 N .  C., 457, 46 S. E., 056 ,  it  i. atated that 
"Where lot$ are sold and conveyed by reference to a map  or plat which 
represents a division of a tract of land into subdivisions, streets and 
lots, such streets become dedicated to the public use, and the purchaser 
of a lot or lots acquires the right to hare  all and each of the streets kept 
onen, and it makes no difference whether the streets be in fact onen or . * 

accepted by the governing board of thc towns or cities if they be within 
municipal corporations." To the same effect are other decisions, among 
which are Green v. Xil ler ,  161 N .  C., 24, 76 S. E., 505; S e s f o n  c. Elizn- 
beth City, 169 S. C., 385, 86 S. E., 344; Il'itfson c. Dowling, 179 N .  C.. 
542, 103 S. E., 18. I n  the Sexton rase, supra, i t  is stated: "The reason 
for the rule is that  the grantor, by making such a conveyance of his 
ppoperty, induces the purchasers to believe that  the streets and alleys, 
squares, courts and parks mill be kept open for their nse and benefit, and 
having acted upon the fai th of his implied representations, bases upon 
his conduct in platting the lanil and selling accordingly, he is equitably 
estopped, as well in reference to the pul-dic as to hi5 grantees, from deny- 
ing the existence of the easement thus created." And again in the same 
case: "It is held that  the original grantor, who sold by the map  or 
diagram of the land as laid out into blocks and lots, streets and avenues. - 
md those ch im ing  under him, are estopped to deny the right of prior 
purchasers of lot6 to an easement in the streets represented on the m a p ;  
but it is not a strict estoppel but one arising out of the conduct of the 
party who originally owned thc land and platted it for the purpose of 
selling lots, and is predicated upon the idea of bad fai th in him, or those 
claiming undrr  him, with knomledgc. of the facts, or with notice thereof. 
either express or constructive, to repudiate his implied representation 
that the streets and alleys, parks and places will he kept open and unob- 
<tructed for the use of those who buy from him." 

Allso in TVitfson c. Dowling, s u p m ,  IIokc, J . ,  expressed the principle 
in this way:  "It is the recognized principle h w e  and elsewhere, that  
when the on711er of suburban property or othcr ha. the qame platted, 
showing lots, parks, streets, alleys, etc., and sells off the lots of any of 
them, in reference to the plat, this, as between the pnrtic., will constitute 
a dedication of the streets, etc., for public use, although not presently 
opened or accepted or used by the public." 

And in Conrad I ? .  Land Co., 126 N. C.. 776,  36 S. E., 282, an action 
to enjoin defendant from dividing up ant1 selling of a n  open square, and 
from closing up or narrowing the streets leading to a i d  surronnding it, 
this Court in sustaining the injunction, .aid: "The plaintif5 had been 
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induced to buy upon the map  and plat, and the same was based not 
merely on the price paid for the lots, but i t  Tvas the further consideration 
that  the streets and public grounds designated on the map  should further 
be kept open to the purchasers and their heirs." 

-1pplying these principles to the factual situation in hand, the first 
contention of defendants that  the court erred in refusing to grant  their 
motion for judgment as of nonsuit for that  there is no allegation or proof 
of "any special, particular, or peculiar injury of a substantial nature" 
to plaintiff by reason of acts of defendants of which conlplaint is made, 
is met by the holding of this Court in Hughes 2 % .  Clark, supm, where it 
is declared that  "if the streets be obstructed there is created thereby a 
public nuisance, and each purchaser can. by injunction or other proper 
proceedings, hare  the nuisance abated, as there is in all such cases an  
irrebuttable presumption of law that  any complaining purchaser of a 
lot or lots has suffered peculiar loss and injury.'' 

I n  this connection it must be borne in mind that  plaintiff, Elsie E. 
Broocka, is not asserting rights elljoyed by the general public. She is 
asserting rights which were acquired when she purchased, and by reason 
of her purchase of lot 1 9  in Block C with reference to the map  of Enoll- 
crest subdivision. B y  such purchase she acquired the appurtenant right 
to use the 1 6  foot alleyway, and to have same kept open and freed of - .  

obstruction for her use. So f a r  as she, as a purchaser, is concerned, the 
dedication of the alleyway was complete, irrespective of whether i t  was 
opened and accepted by the governing body of the city for public use. 
I n  such case an irrebuttable presumption of law arose that  she "has 
sufferrtl peculiar loss and injury." 

The second contention of defendants is that the court erwd in enjoin- 
ing the defendantq from interfering with ally ~ i g h t s  of plaintiffs to use 
thr  strip of land in question, in the absence of allegation or proof, or 
finding that  defe~ldants are interfering with any such rights of plaintiffs. 

The original owners, har ing  sold lots with reference to the plat, which 
they caused to be n~atle and registered, as well as those claiming under 
them, are estopped to deny, as against purchasers of lots, the existence of 
the easement in and to the alleyway and the right of plaintiff, as a pur- 
chaser of a lot with relation to the plat, to use the alleyway and to have it 
kept open and f l w d  of obstruction so that she can use it. -1 denial of the 

A - 
right to use tlw alleyway would conceivably materially affect the selling 
value of plaintiff's lot. Jioreover, the plaintiffs allege in their complaint, 
and defendaiits admit in their answer that  defendant Constance L. Muir- 
head has built and is inaintaining two brick walls, in the language of 
the answer, "across what plaintiff contends is an  alleyway," and that  
defendants hare  built a fence, planted shrubbery, and made a badminton 
rollrt on what plaintiffs contend is an alleyvay. The jury finds with 
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plaintiffs' contcntion. But  defendants contend that as that  par t  of the 
alleyway between their lots and plaintiff's lot is not now open and i11 
condition to be used by ~ e h i c u l a r  traffic, the brick walls, etc., have not 
interfered with use of the alleyway by plaintiffs. Even though such con- 
dition exists, the record fails to show that  plaintiffs have done anything 
to deprive plaintiff Elsie E. Broocks of her right to the m e  of the alley- 
way, and to the extent that  the brick ~ d l s  are an  obstruction defendant* 
are interfering with the use of the alleyway. L lnd  the remedy of injunc- 
tion is available to her. Pertinent thereto, i t  is held in the case of 
Wheeler n. C'orrstrucfion Co., 170 N. C.. 427, 87 S. F,., 221, that  "platting 
into lots and streets and selling the lots by reference to the map, dedicates 
the streets thereon to the public in general and to the purchaser of lots 
in particular7'; that  '(injunction is the proper remedy," and that  "the 
obstruction and closing up the street creates a nuisance, and each pur- 
chaser can, by injunction, or other proper proceeding, have the nuisance 
abated." 

The third contention of defendants i \  that, there being no allegation, 
or proof or finding that  defendants hare  placed any obstructions upon 
the strip of land which has prevented the use of i t  by plaintiffs, the 
court erred in directing defendants to remove all obstructions which 
they placed upon same. What is said above n-ith regard to the second 
contention applies with equal force here, and, hence, we hold that  the 
court properly ruled. 

Furthermore, the charge of the court fairly presented the case, and 
there is no error in refusing to  charge as requested by defendants. 

The  authorities relied npon by defendants may not he applied to 
facts of the present case. We find 

hTo error. 

J. Jf. BRASHAM, El\rr~ome, v. DENNY ROLL & PA4NEL COMPANY, 
EMPLOYER, AMERICAS JIOTOI<ISTS INSURANCE COMPANY, CARRIER. 

(Filed 2 June. 1943.) 

1.  Master and Servant §§ 37, 40a- 
The general purpose of the Workmen's Compensation Act, in respect to 

cbompensation for disability, is to substitute, for common law or statutory 
rights of action and grounds of liability, a system of money payments by 
may of financial relief for loss of capacity to earn wages. There is  no 
compensation provided for ph~sical  pain or discomfort. 

2. Master and Servant 9 40a- 
Disability, under the Workmen's Compensation Act, is measured by the 

capacity or incapacity of the employee to earn the wages he was receiving 
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at  the time of the injury, by the same or an1 other employment. And 
the fact that the same wages are paid by the employer, because of long 
serr-ice, does not alter the rule. 

3. 3Ia.ster and Servant § 83a- 
Where the Industrial Commision finds a general partla1 disability, in 

ltdjudging the rights and liabilities of the parties, the Commission ma!: 
direct compensation at the statutory rate, whenever it is shown, within 
300 weeks of the accident, that claimant is earning less than his former 
wages, due to the injury. By so doing the Commission retains jurisdic- 
tion for future adjustments and does not exceed its authority. 

4. Master and Servant 8 40a- 
Compensation for disfigurement is not required by the Act. Its allow- 

ance or disallolr-ance is within the legal discretion of the Industrial 
Commission. 

3. Same- 
Disfigurement, under the Workmen's Conlpensation Act, must be evi- 

denced by an outward observable blemish, scar or mutilation, and it must 
be so permanent and serious as to hamper or handicap t'he person in his 
earning or in securing employment. 

APPEAL by plaintiff from Grad?), Emergency J u d g e .  at  November 
Term, 1942, of GUILFORD. Modified and affirmed. 

Claim for compensation for general partial disability under the 
Workmen's Compensation rlct. The plaintiff, an employee of defendant 
Denny Roll & Panel Company, on 26 April, 1940, suffered an  injury 
arising out of and in the course of his employment. While assisting in 
loading a box car he started to get out the door. H i s  foot slipped and 
he fell to the ground. As a result he suffered a contusion over the 
lumbar spine. H e  is now suffering a 331/j?%, or more, general partial 
disability in the loss of the use of his back. This loss of use of his back 
is due to  an  old compressed fracture of the twelfth dorsal vertebra which 
"is probably due to this old fractured spine which probably occurred a t  
the time of the injury." I n  all probability he will never again be able 
to do heavy manual labor. 

At  the time of and prior to his injury claimant was in charge of the 
machine room and of loading and unloading cars and trucks, acting in a 
supervisory capacity, "to keep things moving." H e  would "pinch-hit" 
if a man was off his machine or in the event other physical assistance 
was needed. H e  returned to his job within seven days ( the waiting 
period under section 25 of the Act)  after his injury. As he was not 
able to do the physical work he had theretofore done his employer hired 
another man and assigned some of the duties of the superintendent to 
claimant. H e  is earning the same wage and has lost 110 cornpensable 
time from his work. All medical bills except those of Duke Hospital 
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and for dental services hare  been paid by the employer or insurance 
carrier. 

The cornmission found:  
"1. That  the claimant, J. 31. Branham, has a 331/3Cjo or more gen- 

eral partial disability under Section 30 and that  he has been tendered 
and has accepted employment suitable to his capacity as provided for 
in Section 32;  and that Branham iq entitled to compensation under 
Section 30 for 300 week% from the date of the accident, April 26th. 
1940, less such time that he has been paid full wages. 

"2. That  Rranhain has been and is being paid full wages in lieu of 
compensation by his employer; that  Branham has lost not more than 
seven days (the waiting period, Section 28) from his work due to said 
injury by accident." 

I t  thereupon ordered that the defendants pay to the proper parties 
"the reasonable medical, surgical and hospital costs of treatments ren- 
dered the clainiant a t  Duke Hospital and for payment of dental bill. 
incurred as a result of his injury by accident, after bills have been snb- 
nlitted to and approved by the Commission." 

I t  further ordered that  an award issue "providing that  the defendants 
pay the claimant compensation a t  the rate of 60%) of the difference 
between the wage he was earning before the accident and the wage that  
he is able to earn thereafter any time i t  is shown that  the claimant is 
earning less due to his injury by accident within 300 weeks from the 
date of the accident." The claimant appealed to the Superior Court 
and when the cause came on to be heard in the court belo; the judge. 
being of the opinion that  the full commission was in error in directing 
the award as above quoted and being further of the opinion that  no 
award for compensation can be made a t  this time in view of the facts 
\ublnitted. ordered the said award ctiicken and remanded the cause to 
the full commission "to the end that  it proceed in accordance with the 
Ian.  as laid down by the court." The plaintiff excepted and appealed. 

.James B. Lorelace,  Smith, W h r r r f o n  cC .Jordn?l a n d  George  11f. Chap- 
m a n  fo r  plain f i g ,  c ~ p p e l l a n f .  

Runrh .  cT. Rvtrrk for de fendan t s ,  a p p e l l ~ c s .  

BARKHILL, J. The Workmen's Compensation , k t ,  Ch. 120, P. L., 
1929, as amended (Michie's N. C. C'ode of 1939, Ch. 133 [a]), provides 
primarily for four several types of compensation to be paid to employees 
covered by the * k t  for injuries arising out of and in the course of their 
employment. They are : 

1. Cornpencation for disability, dependent as to amount upon whether 
the injury produces a permanent total, a permanent partial, a total 
temporary or a partial temporary incapacity. Sec. 29 and 30. 
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2 .  Con~pensation ill stipulated amounts for loss of some par t  of the 
body such as a finger or toe, a leg or arm. Sec. 31. 

3. Compensation for death. Sec. 20. 
4. Compensation for bodily disfigurement. Sec. 31. 
The claim here made comes within the first class embracing injuries 

which produce a permanent partial incapacity. The compensation is 
to  be computed upon the basis of the difference in the average weekly 
earnings before the illjury and the average weekly l+ages he is  able 
to earn thereafter. Sec. 30. 

The general purpose of the * k t ,  in respect to the first class, is to 
substitute, in cases to which i t  is applicable, for common-law or statutory 
rights of action and grounds of liability a system of money payments 
based upon the actual loss of wages by way of relief for workers for 
illjuries received in the course of and arising out of their employment. 
nllnrt 2.. S in~mons ,  231 Mass., 313, 121 N. E., 1 0 ;  Centlivre Beverage 
Co. e. Ross, 125 S. I?., 220. T o  guard against the possibility that  an  
injured employee may refuse to work ~vhen,  i n  fact, he is able to work 
and earn wage%, and thus increase or attempt to increase the amount of 
his compensation, the benefits of thc Act are denied to him so long as he 
refuses, without justification, to accept employment procured for him 
~n i t ab le  to his capacity. Sec. 32. 

-111 payments are by way of financial relief for  inability to earn 
wages, or for deprivation of support from wages theretofore received. 
L( Compensation," in the connection in which i t  is used in the Act, means 
R money relief afforded according to the scale established and for the 
persons designated in the Act. Duarf v. Simmons, supra; Centl izw 
Beverage Co. z l .  ROSS,  supra. 

The statute p r o ~ i d e s  no compensation for physical pain or discomfort. 
I t  is limited to the loss of ability to earn. "The loss of his capacity to 
earn . . . is the basis upon which his compensation must be based." Sec. 
30. Gillen v.  Ocean, Efc. Corp., 215 Mass., 96 ,  102 N. E., 346, L. R. A, 
1016 &I, 371 ; Cenflirre Beuernge Co. v. Ross, supra. I t  is only intended 
to furnish compensation for loss of earning capacity. Without such 
loss there is no prol-ision for compensation in Section 30, although even 
permanent physical injury may have been suffered. TYeber I - .  ..lmericnn 
Efc. Co., 95 .\tl., 603, Ann. cases 1017 E., 153. 

What, then, is the meaning of "disability" as used in the statute? I t  
is defined in the Act :  "The term 'disability' means incapacity because 
of in jury  to earn the wages which the employee was receiving a t  the 
time of injury in the same or any other employment." Sec. 2 (i). 

The disability because of the in jury  is to be measured by the capacity 
or incapacity of the employee to earn the wages he was receiving a t  the 
time of the injury. I t  is not his inability to do the identical kind or 
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type of work as theretofore. That is to say, the right to compensation 
is not dependent upon the inability to'do substantially the same work 
as before the injury. I t  is confined to the loss of ability to earn in the  
same or any other employrnenf.  S m i t h  u. Swift (e. Co., 212 N. C., 608, 
194 S. E.. 106. 

I n  short, under our Act, wages earned, or the capacity to earn wages, 
is the test of earning capacity, or, to state i t  differently, the diminution 
of the power or capacity to earn is the measure of compensability. 

It follows that, as the claimant is now earning wages in  an  amount 
equal to those received by him prior to his injury, he has failed to show 
any cornpensable injury or incapacity. 

However urgently he may insist that he is "not able to earn" his 
wages, the fact remains that  .he is receiving now the same wages he 
earned before his injury. That  fact cannot be overcome by any amount 
of argument. I t  stands as an  unassailable answer to any suggestion that 
he has suffered any loss of wages within the meaning of the Act. 

The contention of the appellant that S m i t h  1 1 .  Swift & Co., supra, is 
distinguishable in that in that  case the employee secured employment 
from another employer cannot be sustained. The statute, see. 2 ( i ) ,  is 
clear. There is no "disability" if the employee is receiving the same 
wages in the same or any other employment. That "in the same" 
employment he is not required to perform all the physical work thereto- 
fore required of him can make no difference. Even so, if this be not 
"the same employment7' then it clearly comes within the term "other 
employment." To remove the employment from one classification neces- 
sarily shifts it to the other. Furthermore, there is no language used 
in this section or in any other part of the statute which even suggests 
that "other employment" must be with a different employer. - - " 

But the appellant contends that he is not now earning his wages; that 
they are paid to him "because of his long service and the sympathetic 
attitude of his employer." Hence, he saps, he is not now "able to earn" 
and is not earning any wage. Conceded, arguendo, the final result is 
the same. While the employer here, as is ordinarily the case, has an 
insurance carrier. standing by under contract to pay whatever i t  is called 
upon to pay, i t  is the one primarily liable. I t  is paying and the em- 
ployee is receiving more than the asses~able amount of compensation. 
What boots i t  whether the "wages" receired by him are paid for services 
rendered or as compensation for the injury received? I n  either event. 
under the express terms of the Act, he cannot recover additional com- 

Decisions of other jurisdictions on the question here presented are by 
no means uniform. This lack of accord is due, in very large measure, 
to the difference in the phraseology of the statutes under consideration 
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in defining disability and in prescribing the standards or tests of 
compensability. 

Hence, it is needless for us to undertake to analyze and differentiate 
the several cases cited an&relied on by appellant. Suffice i t  to say that 
no decision dealing with identical language in which a different con- 
clusion was reached has been called to our attention. See, however, 
dnno. 17 A. L. R., 205, and Anno. 118 A. L. R., 731. 

To protect the employee against the possibility that the employer 
might, after the expiration of 12 months, see. 24, discontinue the em- 
ployment and thus defeat the rights of the employee, the commission, 
after finding the existence of the disability, directed that an award issue 
subject to specified limitations. The court below entered judgment 
striking this provision and affirming the judgment of the commission as 
thus modified. The exception to the judgment challenges the correct- 
ness of this ruling. I t  must be held for error. 

The commission adjudged the rights and liabilities of the parties. I t  
then directed compensation at  the statutory rate "at any time it is shown 
that the claimant is earning less," etc., during the statutory period of 
300 weeks. By this order the commission, in effect, retained jurisdic- 
tion for future adjustments. I n  so doing it did not exceed its authority. 

Thigpen v. Ins. Co., 204 N. C., 551, 168 S. E., 845, cited and relied 
upon by the court below involved a claim under the permanent disability 
clause of an insurance policy. I t  is not controlling here. 

The claimant likewise contends that the court below erred in over- 
ruling his exception to the refusal of the Industrial Commission to allow 
compensation for disfigurement. Such compensation is not required by 
the Act. I ts  allowance or disallowance is within the legal discretion of 
the commission. Sec. 31. See, also, Ch. 164, P. L., '1931. Further- 
more, it is not made to appear that claimant had sustained a disfigure- 
ment within this provision of the statute. 

To disfigure means to mar, to deface, to render less beautiful, as to 
disfigure the landscape with billboards. Webster's New International 
Dictionary. A disfigurement, then, is a blemish, a blot, a scar or a 
mutilation that is external and observable, marring the appearance. 

The terms '(facial," "head," "bodily" and "member or organ,'' are 
used in connection with the term disfigurement. They are limited by 
the manner of their use and must be so construed. Being so construed 
LC any member or organ" includes only those parts of the body which are 
subject to disfigurement. There must be an outward observable blem- 
ish, scar or mutilation which tends to mar the appearance of the body, 
and, under the express terms of the Act, i t  must be serious. For in- 
stance, a puncture of the ear drum or the removal of ,a kidney would 
result in injury, perhaps serious, and yet no disfigurement would result. 
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This  view is  justified by  recent amendments t o  this  section. See 
H. B. 272, General  Session Laws of 1943, C. 502. 

Apparen t ly  th i s  is the construction the commission has  adopted and  
consistently followed. "To w a r r a n t  compensation f o r  disfigurement i t  
must  be so permanent  and  serious t h a t  it, i n  some manner ,  hampers  o r  
handicaps the  person i n  his  ea rn ing  or i n  securing employment, o r  i t  
mus t  be such as  to  make the  person repulsive to  other people.'' Posfon 
c. Amer. Enka Corp., 1 I. C., 53. See other decisions cited i n  4 
Schneider, Workmen's Compensation Statutes, 2829. 

T h e  conclusions and award  of the  Indus t r ia l  Commission should be 
affirmed without  qualification. Judgment  mus t  be entered accordingly. 

Modified and  affirmed. 

ROY R O S S  r. A T L A N T I C  G R E Y H O U N D  CORPORATION.  

(Filed 2 .June, 1943.1 
1 .  Trial § --- 

On a motion to nonsuit, the evidence is to be taken in the light most 
favorable to the plaintiff, and he is entitled to the benefit of every reason- 
able inference to be drawn therefrom. C. s., 567. 

2.  Automobiles §§ ISd, 18g: Negligence § 1 D b -  

In  an action to recover damages for personal injuries to plaintiff, a 
passenger on defendant's bus, where the evidence tended to show that the 
driver stopped his crowded bus a t  night on the left-hand side of the high- 
way, in front of a filling station which was used a s  a bus stop, and re- 
quested plaintiff, was near the door, to alight so that  another pas- 
vcnger could get off, which plaintiff did, stepping into the highway where 
he was struck and injured by another automobile coming from the oppo- 
site direction, driven by one intoxicated, a motion for jndgment a s  of 
nonsuit was properly denied. 

8. Automobiles l8h: Xegligence 9 20- 
Where a passenger on a public bus alights, on the highway, a t  the re- 

quest of the bus driver, so that another passenger could get out, and is 
injured by nn automobile, coming from the oppoqite direction and driven 
hy one who is intoxicated, i t  is reversible error for the court, in its charge 
to the jury, to compare these facts to a case where a horse is  left 
unhitched in the street, and is  frightened by a stranger and runs away, 
causing damage-the facts in the illustration are  not similar to the facts 
of this case. 

APPEAL by defcndant f r o m  Warlick, J., a t  September Term, 1942, of 
H r c m f o ~ n .  

This  is  a civil action to  recover f o r  injur ies  alleged t o  have been 
received when the plaintiff was hit by  a n  automobile driven by Clyde 
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Kirby, and seriously injured. The injury occurred while plaintiff was 
standing near the defendant's bus at  Grover, N. C., where he had left 
the bus to let passengers alight therefrom. 

The plaintiff, on the morning of 2 1  December, 1940, accompanied by 
his wife, purchased bus tickets from Rockingham, N. C., to Blacksburg, 
S. C. I t  was necessary to change busses in Charlotte, where they 
boarded one of defendant's busses for Blacksburg, S. C. The bus was 
crowded and plaintiff and his wife stood up in the aisle near the front 
of the bus. 

The  lai in tiff testified that between Charlotte and Grover the bus 
stopped three or four times and the bus driver requested plaintiff and 
his wife to get off two or three times, in order to let passengers out of 
the bus. When the bus arrived at  Grover, N. C., it was 7:30 or 8 :00 
o'clock p.m., and was dark. The bus was pulled over to the left-hand 
side of the highway on the grounds of a filling station, the regular 
stopping place in Grover. The plaintiff further testified: "When we 
stopped the driver threw the door open and asked me to step off and let 
the lady off as there was a lady in the back of the bus that had to, travel 
through all the whole aisle, too, and we had to come out and let her off. 
,4s that lady and the people started coming out they just crowded me 
and I began to back out there to the side of the bus, out the door, and 
that is about the only thing I know until about three weeks later, when 
I was in the hospital. . . . The lights were on the bus as we stopped 
and when I stepped outside where i t  was dark I was just like I was 
blind for a few minutes after I stepped out there. The door is on the 
right side of the bus. We were parked on the left-hand side of the road. 
I will say the door was 335 feet, I imagine, probably 4 feet wide. I t  
opened to the front. I had taken about two and a half steps out from 
the steps of the bus there. These people in the aisle kept on coming 
out. Well, as they were coming out there, a bunch of ladies, about a 
couple of people were between my wife and I, and SO I just kept backing 
up to keep them from stepping on my toes. There was a bunch of ladies 
there and the next thing I knew I mas hit by an automobile and three 
weeks later I remembered it. The bus driver didn't givle any warning 
about any road being there, or anything. I didn't have a bit of business 
getting off there. I was not familiar with the surroundings there that 
night where I was put off. I did not have any intention of getting off 
there. I could not see whether the bus stopped near the highway or 
some distance from the highway, or what." 

Plaintiff's wife, Mrs. Roberta Ross, testified : "We were standing 
there talking, my husband and I ,  and the bus stopped and I did not 
even know where it stopped until he opened the door and asked us to 
please step off so a lady could get off. He  stepped off before I did and 
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in some way, like people do when they get off the bus, they kinder get 
crowded and mixed up when more than two get off, and he was two or 
three steps in front of me. People standing in the aisle had to get out 
so the lady in the back of the bus could get by. There was a crowd out 
there beside the bus. I didn't get as far  away from the bus when I got 
out as my husband did. When me were standing in the bus I couldn't 
see out and the driver gave no warning of any road or anything of that 
sort. Well, I saw some lights coming before it struck RIr. Ross and I 
screamed and I don't remember nothing else." 

Clyde Kirby testified for plaintiff as follows: "I could not say how 
close the bus lvas to the highway. After I stopped I didn't notice and 
I couldn't see anything. I thought it was waiting on traffic. The bus 
was sitting there with its lights on. By 'waiting on traffic' I mean so 
it could come out in the highway." On cross-examination, this witness 
testified: "Yes, sir, the patrolman arrested me for driving intoxicated, 
and I was convicted of driving in an intoxicated condition at  that time." 

Plaintiff offered in evidence the deposition of Grace Belk, in which 
she testified as follows: "I happened to be in Grover, N. C., on 21 
December, 1940, when Mr. Ross was injured. Ivy Allman and I went 
down in a car. Yes, the bus passed me just before we reached the filling 
station at  Grover. Our car and the bus were both going south. After 
the bus passed it stopped at the first filling station on the left. We 
stopped. The bus was just a little bit in front of us and we stopped 
just behind it. Yes, we were close enough to the bus to see it stop. The 
bus stopped just right on the left side of the road. We stopped right 
behind the bus. We were over further than it was. The bus was right 
against the curb. Ivy Allman is in the Army. He has been in the 
Army two months and is at  Camp Wolters in Texas at  present. I did 
not see anyone but two boys get out before they got hit. They just 
stepped out and the car hit them. Yes, they mere the boys that were 
hit by Clyde Kirby. Yes, I knew Clyde Kirby. Yes, Clyde Kirby was 
the only one who was in the car that hit the boys. They had just 
stepped out when they got hit and n7ere right close to the bus. When 
they were struck they were in the highway. Yes, the car that Clyde 
Kirby was driving was in the highmiy when it hit the boys. After it 
struck the boys it went up the road a little piece and stopped. Yes. 
Clyde Kirby pulled the car over and stopped. The Ross boy was lying 
about two steps from our car after he was struck. R e  was about two 
steps from our car. Yes, he was lying in the highway after he was 
struck; he was lying about two steps from our car over in the highway." 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury and answered in favor of plaintiff. From 
judgment thereon, the defendant appeals, assigning error. 
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Clyde R .  Hoey and Jones & Jones for plaintiff. 
Fred S. Hutchins, H. Bryce Parker, and Fred W .  Bynum for 

defendant. 

DENNY, J. The defendant assigns as error the refusal of his Honor 
to grant its motion for judgment as of nonsuit lodged at the close of 
plaintiff's evidence and renewed at the close of all the evidence. 

On a motion to nonsuit, the evidence is to be taken in the light most 
favorable to the plaintiff, and he is entitled to the benefit of every 
reasonable inference to be drawn therefrom. C. S. 567. Wingler v. 
Miller, ante, 15;  Edwards v. Junior Order, 220 N. C., 41, 16 S. E. (2d),  
466; Coltrain v. R. R., 216 N .  C., 263, 4 S. E. (2d), 852; Lincoln v. 
R. R., 207 N .  C., 787, 178 S. E .  (2d), 601; Dickerson u. Reynolds, 205 
N. C., 770, 172 S. E., 402; Cromwell c.  Logan, 196 N. C., 588, 146 
S. E., 233; Brown v. R. R., 195 N. C., 699, 143 S. E., 536; Robin- 
son, v. Ivey, 193 S. C., 805, 138 S. E., 173. However, the defendant 
seriously contends that under the law, as laid down in White v. Chappell, 
219 N .  C., 652, 14 S. E. (2d), 843, the responsibility of the defendant 
extended only to "a safe landing" or "a landing in safety," and since 
there is evidence to the effect that plaintiff's injury occurred from two 
to ten minutes after the bus stopped and the plaintiff' alighted there- 
from, that defendant had discharged its duty to plaintiff, and is entitled 
to judgment as of nonsuit. The law applicable to the facts in White v. 
Chappell, supra, does not apply to the facts in the instant case. There 
the relationship of carrier and passenger had terminated prior to the 
time of the injury, here that relationship had not terminated but still 
existed at  the time of plaintiff's injury. When the plaintiff's evidence 
on this record is considered in a light most favorable to him, we think 
it is sufficient to be submitted to the jury, and that his Honor was 
correct in overruling defendant's motion for judgment as of nonsuit. I t  
will be noted that one of plaintiff's witnesses testified: "The bus stopped 
just right on the left side of the road. . . . The bus mas right against 
the curb. . . . They just stepped out and the car hit them. Yes, they 
were the boys that were hit by Clyde Kirby. . . . They had just stepped 
out when they got hit and were right close to the bus. When they were 
struck they were in the highway." 

The defendant also excepted to, and assigned aa error, that portion of 
his Honor's charge as follows: '(Thus, where a horse is left unhitched 
in the street and unattended, and is maliciously frightened by a stranger 
and runs away, but for the intervening act would not have run away 
and injury would not have occurred, yet i t  was the negligence of the 
driver in the first instance which made the runaway possible, that is, 
leaving the horse unattended and untied. Now, this negligence has not 
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been superseded or obliterated and the driver is responsible for the 
resulting injuries, if such should be found by the greater weight of the 
evidence." The defendant contends this is an instruction of law on 
facts not applicable to this case. We think the exception well taken, 
although the language to which the exception is addressed is a quotation 
from the case of Balcum v. Johnson, 177 N .  C., 213, 98 S. E., 532; 
S. v. McFalls, 221 N.  C., 22, 18 S. E. (2d), 700; Light Co. v. Moss, 
220 N.  C., 200, 17 S. E. (2d), 10. The facts used in the illustration 
are not similar to the facts in this case. The horse is animate and has 
the power to move of its own volition without the interference or wrong- 
ful act of anyone. A motor vehicle is inanimate and cannot move of 
its own volition. Furthermore, the plaintiff's injury did not result 
from the movement of defendant's bus, either maliciously or otherwise. 
Moreover, where a motor vehicle is parked properly, the brakes set and 
the engine turned off, the owner thereof is not responsible for the inde- 
pendent act of a third party in negligently or maliciously starting the 
motor vehicle which results in damages or injuries to another. Maloney 
21. Kaplan, 233 N .  Y., 426, 135 N. E., 838, 26 A. L. R., 909; I n  re Rhad 
21. Duquesne Light Co., 255 Pa., 409, L. R. A, 1917D, 864, 100 Atl., 262. 
See Annotations 26 A. L. R., 912, for numerous authorities in support 
of the above view. And in our own jurisdiction, in the case of Ward 
v. R. R., 206 N. C., 530, 174 S. E., 443, Brogden, J., speaking for the 
Court, said: "Assuming, but not deciding, that the defendant was 
negligent in not taking proper precaution . . . , nevertheless the general 
rule of law is that if between the negligence and the injury there is the 
intervening crime or wilful and malicious act of a third person pro- 
ducing the injury but that such was not intended by the defendant, and 
could not have been reasonably foreseen by it 'the causal chain between 
the original negligence and the accident is broken.' Burt v. Advertising 
Co., 28 N .  E., 1 ;  Chancey v. R. R., 174 N. C., 351; Green v. Atlanta & 
C. A. L. R y .  Co., 148 S. E., 633; Green 2'. R. R., 279 U. S., 821, 73 
L. Ed., 976; Davis v. Green, 260 U. S., 349; St. Louis R. R. Co. v.  
~lI i l ls ,  271 U .  S., 343, 70 L. Ed., 979; Sfrong v. Granite Furniture Co., 
294 Pac., 303, 78 A. L. R., 465, and annotations." Penny v.  R. R. Co., 
153 N .  C., 296, 69 S. E., 238. 

The question here is whether or not the plaintiff was injured by the 
negligence of the defendant or by the negligence of the defendant con- 
curring with the negligence of Clyde Kirby, the driver of the auto 
mobile which actually struck the plaintiff-the plaintiff being free from 
contributory negligence. The jury, in the light of all the circumstances, 
must determine whether or not the defendant exercised that degree of 
care commensurate with its duty under its relationship to the plaintiff 
as carrier and passenger which existed at the time. Horton v. Conch 
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Co., 216 N .  C., 567, 5 S. E. (2d) ,  828; Perry v. Sykes, 215 N.  C., 39, 
200 S. E., 923; Hollingsworth v. Skelding, 142 N. C., 246, 55 S. E., 212; 
Clark v. Traction Co., 138 N .  C., 77, 50 S. E., 518; Lewis v. Pacific 
Greyhound Lines, Inc., 96 A. L. R., 718, 147 Ore., 588, 34 P. (2d),  616. 
I f  i t  did not so exercise tha t  degree of care, then the jury likewise must 
determine whether or not the defendant is relieved of liability by the 
intervening negligence of Clyde Kirby, or by the contributory negli- 
gence of the plaintiff. These questions must be answered by the jury, 
i n  the light of all the evidence and the attending circumstances. The 
law relative to negligence, intervening negligence and contributory negli- 
gence, is too well settled to  require a discussion thereof here. 22 
R. C. L., Sec. 20, p. 136;  Milwaukee R. R. Co. v. Kellogg, 94 U. S., 474, 
24 U. S. (Law Ed.) ,  258; lllonfgomery v. Blades, 222 N.  C., 463, 23 
S. E. (2d), 844; Haney v. Lincolnton, 207 N .  C., 282, I76  S. E., 573; 
Baker v. R. R., 205 K. C., 329, 171 S. E., 342; Hinnant v. R. R., 202 
N. C., 489, 163 S. E., 555; IIern~an v. R. R., 197 N. C., 718, 150 S. E., 
36;  Harton v. Tel. Co., 141 N.  C., 455, 54 S. E., 299. 

The other assignments of error need not be discussed, since the ques- 
tions presented may not arise on a new trial. We think the defendant, 
for the reasons given, is entitled to a new trial, and it is so ordered. 

New trial. 

MRS. LETTIE RAILEY, ADMINISTRATRIX OF HURLEY 11:. BAILEY, V. 
NORTH CAROLINA RAILROAD COMPSNY, 

and 
MARVIN P. KING, AI)JIINISTRATOR OF DAVID CARLTON IIEREDITH, r. 

NORTH CAROTAINA RAILROAD COMPANY. 

(Filed 2 June, 1943.) 
1.  Negligence 5 1 9 b  

It is the prevailing and permissible rule of practice to' enter judgment 
of nonsuit in a negligence case, when it appears from the evidence offered 
on behalf of the plaintiff that his own negligence n7as the proximate cause 
of the injury, or one of them. 

2. Segligence 5 6- 
The plaintiffs' negligence need not be the sole proximate cause of the 

injury, as this would exclude any idea of negligence on the part of the 
defendant; but he may not recover, when his negligence concurs with the 
negligence of the defendant in proximately producing the injury. 

3. Railroads 5 9- 
A railroad crossing is itself a notice of danger and a traveler on the 

highway, before crossing the tracks, is required to look and listen to 
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ascertain whether a train is approaching; and tlie mere omission of tht 
trainmen to gire the ordinary o r  qtatutory cignals will not relieve him of 
this duty. 

In order to inrolie the "last clear chance" doctrine, plaintiff must plead 
and prove that defendant, after percei~~ing the danger, and in time to avoid 
it. negligently refnsed to do so. 

In an action against n railroad for tlie wrongful death of plaintiffs' 
intestates. where the plaintiffs' evidence tends to show that such intestates 
drove their car upon a railroad track, a t  a city grade crossing, ahead of 
an oncoming train. hy  collision with which both were killed, when, in the 
exercise of due care, they could hare seen the train and avoided the 
collision, the plaintiffs are barred hy the contributory negligence of their 
intestate% and motions of nonsuit nere properly allowed. 

A h ~ ~ ~ i ~ ,  by plaintiffs from Bone ,  J., a t  October-November Term. 1942, 
of DURHAM. 

TKO civil actions to recover damages for the wrongful deaths of 
intestates alleged to have been caused bg the negligence of the defendant. 
consolidated for trial by consent. 

The record discloses that  about 10 o'clock on the morning of 20 De- 
cember, 1940, the plaintiffs' intestates nere  riding in a Chevrolet truck, 
in the city of Durham, and attempted to cross the railroad track of the 
defendant where it intersects Crabtree Street;  that  a t  the crossing of 
Crabtree Street and the railroad track the engine of the westbound 
passenger train of the defendant struck the truck in which the intestates 
r e r e  riding, killing both of them ; thr  record (low not disclose which of 
the intestate5 was driving. but does diiclosc that  they were engaged in 
a joint enterprise of selling produce for a third party, and weFe accus- 
tomed to permit first one and then the other to drive. depending upon 
which one i t  was more convenient to do the driring. 

Thf, railroad track ran  in the general direction of east and west and 
Crabtree Street ran in the general direction of north and south. The 
Chevrolet truck was being d r i w n  ~ou thward  on Crabtree Street and the 
mgine of the defendant's passenger train \ \as  being driven westward on 
the railroad tracks of thr  defendant ~vhen the collision occurred. 

The evidence further cliiclovs that  a person driving southward on 
Crabtree Street as he approacl~ed the railroad track of the defendant 
had a clear mlobstrnctcd vie\%- east (to his left) d o ~ n  the said railroad 
track; that  the plaintiffs drorc the Chevrolet truck in which they were 
riding upon said railroad track, where it stallcd, and while io stalled the 
c,npine of the defendant struck it, killing the intestates. 
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When the plaintiffs had introduced their evidence and rested their 
cases, the defendant lodged motions to dismiss the actions and for judg- 
ment as in case of nonsuit (C. S., 5 6 7 ) ,  which motions were allowed, 
and from judgment predicated upon such ruling the plaintiffs appealed, 
assigning errors. 

Fuller ,  Reade ,  Ums tead  & Ful ler ,  R r a w l e y  & Rrawle?y, and  B. Ray 
Olice for plaintif fs,  appellants.  
W. T .  J o y n e r ,  Spears  LE" H a l l ,  and H .  E. Powers  for defendant ,  

appellee. 

SCHENCK, J. Having reached the conclusion we hare in this case it 
may be conceded, though it is not decided, that the defendant was 
negligent in not giving warning of the approach of its train by bell or 
whistle, in exceeding the speed limit fixed by municipal ordinance and 
in allowing the railroad bed at  the crossing to become rough by reason 
of the rails being exposed from two and half to three inches in height 
and of holes therein. 

The evidence shows that Mulberry Street runs east and west parallel 
to and immediately north of the railroad track, on the railroad right- 
of-way, and that a person traveling south on Crabtree Street enters 
Mulberry Street and proceeds some 40 or 50 feet before crossing the 
railroad track, and from the entrance into Mulberry Street to the 
crossing of the railroad track such person has an unobstructed view of 
the railroad track east of the Crabtree Street crossing-at the entrance 
to Mulberry Street a clear view of 250 feet down the track, and close 
to the track, just before entrance thereupon, an unobstructed view of the 
track east for "several hundred yards." James Charles Smith, the only 
eye witness of the collision introduced as a witness by the.plaintiffs, was 
standing about 25 yards south of the railroad track and about 35 yards 
west of the crossing, testified: "I saw the train way on up the track 
about 400 yards, and I saw the truck drive upon the track. The train 
looked to be about 400 yards up the track. 1 saw the truck drive up on 
the crossing and the train was still coming. The truck looked like it 
was trying to get off, kinder moved back and forth and settled down at 
the time the train hit it. After the train hit the truck it brought it 
way on down there the other side of me, took it on clown there the 
other side of the switch. I was looking at the truck the instant it was 
hit." 

I t  is manifest from the evidence of the plaintiffs that if their in- 
testates had looked east down the railroad track they could have seen 
the train for a considerable distance from any point after entering 
Mulberry Street and reaching the crossing of Crabtree Street and the 
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r a~ l road  track. I t  is inescapable that  the driver of the truck proceeded 
to drive the truck upon the track, a known zone of danger, without 
stopping to  avoid a collision with a train approaching from the east. 

The lam applicable to this case is stated in the well considered opinion 
of the present Chief Justice in  Godzuin v. R. R., 220 X. C., 281, 17  
S. E. (2d),  137, as follo~vs: "It is the prevailing and permissible rule 
of practice to enter judgment of nonsuit in a negligence case, when i t  
appears from the evidence offered on behalf of the plaintiff that  his 
own negligence mas the proximate cause of the injury, or one of them. 
R a t f l e  c. Cflcrcc>e, 179 N. C., 112, 101 S. E., 555; ST'rigkt I ? .  R. R., s u p  
(156 S. @.. 325. 71 S. F., 306) ; Beck 7,. I fooks ,  218 X. C., 105, 10 S. E. 
12d). 608. The plaintiff thuy proves hiniself out of court. Horne  I*. 

R. R., 170 K. C., 6-15, 87 S. E., 583. I t  need not appear that hiq negli- 
gence was the sole proximate cauce of the injury, as this would exclude 
any idea of negligence on the part  of the defendant. dbsher  P .  Rccleigk, 
211 N. C., 567, 190 S. E., 897. I t  is enough if i t  contribute to the injury. 
Il'rigl~f 2.. Grocery Po., 210 N. C., -162, 187 S. E., 564. The very term 
'contributory negligence' ex ri termini  implies that  it need not be the sole 
,.ause of the injury. E'lrlchcr 7%.  Lumber  C'o., 191 S. C., 408, 132 S. E., 9. 
The plaintiff 111ay not recover, in an action like the preqent, when his neg- 
ligence concurs with the negligence of the defendant in proxi~natelg pro- 
ducing the injury. C'onstrrrction Co. 1 % .  R. R.. 181 N. C., 179, 113 S. E., 
672. . . . 

"In  the application of this rule it i +  recognized that  'a railroad cross- 
ing is itself a notice of danger, and all perqons approaching it are bound 
to exercise care and prudence, and vhen  the conditions are such that  a 
diligent use of the senses would have a ~ o i d e d  the injury, a failure to  use 
them constitutes contributory negligence and will be so declared by the 
court.' Colemirn P. R. R., .slrprn (153 K. C., 322, 69 S. E., 251) ;  
C'arrufhrrs 1..  R. R., 235 9. C., 675, 2 S. E. (2d),  878. We hare  said 
that  a trareler has the right to expect tinlely warning, A-orton c. R. R.. 
122 N. C., 910, 29 S. E., 886, hut the failure to give such warning 
% o d d  not juqtify the traveler in relying upon such failure or in assum- 
ing that  no train n-as approaching. I t  is still his duty to keep a proper 
lookout. Ilnrrison P. R. R., slrpm (194 N. C., 656, 140 S. E., 598) ; 
ITolfon T. R. I?., supra (188 N .  C., 277, 124 S. E., 307). 'A traveler on 
the highway, before crosqinp a railroad track, as a general rule, is re- 
quired to look a i d  listen to ascertain n hether a train is approaching: 
and the mere omisqion of the trainme11 to give the ordinary or ctatutory 
bignals will not reliere him of this duty.' Fourth headnote, ('ooper 1 , .  

R. R., 140 N. C., 209, 52 S. E., 932. The same rule was declared in 
,Johnson P. Ti. R., 163 N. C., 431. 79 S. E., 690, u-lipre Tl'nlker. J. ,  
speaking for the Court, used the following leiignagr: '011 reaching a 
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railroad crossing, and before atiempting to go upon the irack, a traveler 
must use his sense of sight and of hearing to the best of his ability under 
the existing and surrounding circumstances-he muqt look and listen in 
both directions for approaching trains, if not prevented from doing so by 
the fault of the railroad company, and if he has time to do so; and thiq 
should be done before he has taken a position exposing him to peril or 
has come within the zone of danger, this being required qo that his prc- 
caution may be effective.' " 

,Igain it is written: "The engineer had a right to assume up to the 
very moment of the collision that the plaintiff could and would extricate 
himself from danger. The fact of the failure to give a signal from the 
engine could not militate against the defendants, since all that such 
signal could have availed the plaintiff would have been to give him 
notice of the approach of the train, and this notice the plaintiff already 
had, since he saw the train at  a distance of 1,500 feet down the track 
moving or in the act of starting to move in the direction of the crossing 
he was taking." Temple v. Hawkins, 220 N. C., 26, 16 IS. E. (2d), 400. 

Furthermore the plaintiffs do not plead the last clear chance, which 
is required before such doctrine is available, paragraph 8( f )  of the 
complaint not being susceptible of such construction. " 'In order to 
invoke the "last clear chance') doctrine, plaintiff must plead and prove 
that the defendant, after perceiving the danger, and in time to avoid 
it, negligentIy refused to do so.' 11 C. J., 282." Huclson v. R. R., 190 
N. C., 116, 129 S. E., 146. 

Since it is apparent that the plaintiffs' intestates, this drivers of the 
truck, in the exercise of due care, could have seen the approach of the 
defendant's train in ample time to have stopped the truck and allowed 
the train to go by, and thereby avoided the collision, and instead of so 
stopping the truck proceeded to drive it on to the track ahead of the 
oncoming train thereby causing the collision, we are of the opinion, and 
so hold, that the plaintiffs are barred from recovery by the contributorg- 
negligence of their intestates, and that his Honor was correct in allow- 
ing the motions of nonsuit properly lodged at the conclusion of the 
plaintiffs' evidence. 

There are a number of exceptive assignments of error based upon 
the court's sustaining the defendant's objections to certain testimony to 
the effect that the engineer of the defendant's train subsequent to the 
collision made certain statements indicating he saw the truck on the 
track, and to certain testimony to the effect that the defendant after the 
collision and after the train had gone made certain repairs to the track 
by throwing gravel on the crossing. The first group of these exceptions 
would seem to be untenable for the reason that the testimony related to 
conversations between the witness and the engineer whmh were merely 
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narrat ive of a past occurrence and  01117 hearsay and  not competent 
against  the  defendant, f1'lubbard z.. R. T?., 203 N. C., 6$5(678), 166 S. E., 
502, and cases there cited, and  the  .econd group  of these exceptions 
~vould  seem to be untenable f o r  the reason t h a t  they relate to repair. 
r11ac1e i n  the  t rack af ter  the  collision complained of, Pnrrish z.. R. R., 221 
S. C., 202 (200-XOO), 20 S. E. (2d) ,  200. and  cases there cited. And,  
( 1  fortiori, the plaintiff, were not prejudiced by  the  refusal to  admit  the 
testimony assailed since i t  is not  perceived hen- i ts  admission could have 
altered the  holding of the t r i a l  judge or our opinion upon the q u e ~ t i o n  of 
nonsuit. 

T h e  judgment of t l ~ c  Superior  (3o11rt i- 
Aiffirmed. 

M R S  I,Ul\lJlIE HASCOCK SJIITH T. THE BANK OF PINEHURST, 
J. HATVLEP POOLE, TI7. 0. McGIBBONET. TRT-STEE, 9x1) THE MOORE 
COUNTY KETTS. 

(Filed 2 .Tune, 1043.1 

1. ilppeal and Error 5 3712- 

In  appeals from an order granting or denying injunctive relief the 
findings of fact made by the court below are not conclusive. This Court 
may reriew the eridence and determine the queition- of fact, as well as  
of law. 

2. Injunctions 3 11- 

If a plaintiff, applying for inj~unctire relief as  the main remedy sought 
in the action, has shown probable cause for supposing that he mill he able 
to maintain l ~ i s  ~ ~ r i m a r y  ~ q n i t y  and there is reasonable apprehension of 
irreparable loss unless it  remain in force. or, if, in the opinion of the 
court. i t  appears reasolinbly ncccssary to protect the plaintiff's rights until 
the controrer~y can be detc~rmined, tlr? injunction -rill bc rontinuecl to the 
hearing. 

3. Estates 5 4- 

Wllerc the eqnit.~l)le :mtl lrgxl ehtate In lantl l~ecomes ~ e h t e d  111 one and 
the same perion nt one and the inme time and in one and the same right. 
the t n o  estntrz are merged and the, 1e.vr e.tatw nre :~hsorl~e(l in tllv f ~ c  
simple thni  created. 

4. Same- 
ITherc one who 1x1s nn cqnitable title acquire5 the legal title, co that 

the same brrolne. i~nited i n  the -nmo per-011, thr  former is merged in the 
latter. 

5. Same: Mortgages 33 21, 27- 
As a general rule. where n pnrchaser of land <ubject to n niortgage 

takes an ns<ignmcnt of the ~nortgage, the debt secured II? the n~ortgage 
19 estingiii4lrtl 
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6. Mortgages $9 18, 32b- 
d notice, from the trustee in a mortgage or deed of trust to a person 

authorized by him to advertise a sale of the property thereunder, to with- 
hold or discontinue publication of the notice of sale, withdraws from such 
person any authority to advertise or sell the property. 

7. Mortgages § 36: Bankruptcy § 9- 
Where the maker of a note 'and mortgago is discharged in bankruptcy, 

sucah maker is no longer personally liable on the note and mortgage, which 
however remains a lien upoil the land. 

8. Mortgages § 31b- 

A trustee in a mortgage or deed of trust is a proper and necessary par ty  
to an action to foreclose or to enjoin foreclosure. 

,IPPEAL by plaintiff from Armstrong, ,I., at  February Term, 1943, of 
MOORE. Er ro r  and remanded. 

Civil action to restrain foreclosure sale of land under power contained 
in trust deed, heard on notice to show cause why temporary restraining 
order should not be continued to the final hearing. 

The plaintiff, being the owner of a tract of land containing 153.5 
acres, on 6 September, 1934, executed a trust deed thereon to T. 0. 
McGibboney, Trustee, to secure an  indebtedness of $1,400.00 due to the 
Land Bank Commissioner, which indebtednms n-as payable in 10 equal 
annual installments, beginning 1 December, 1938. 

On 17 March, 1940, plaintiff and her husband were each adjudicated 
bankrupts, the said mortgage debts being duly scheduled as a liability 
of plaintiff. 

Plaintiff's homestead was allotted in  said land and the residue, includ- 
ing the reversionary interest i n  the homestead, mas sold subject to the 
mortgage, under order of the bankruptcy court and defendant bank 
became the purchaser. 

The bank having thus acquired title to the equity of redemption, 
subject to the homestead, conveyed to plaintiff by quitclaim deed its 
reversionary interest in the homestead land. Plaintiff then paid on the 
note ten twenty-ninths thereof which was her proportionate part, based 
on the appraised value of the land. 

I'i. F. Seawell, Sr., purchased the Land Bank Commissioner note and 
mortgage and the same was duly assigned to him. 

Upon the urgent insistence of the vice-president of' the defendant 
bank, H. F. Seawell, Sr., on the day of October, 1942, for value 
received, transferred and assigned the note and mortgage to defendant 
J. Hawley Poole, a director of the bank. Poole then executed his note 
to defendact bank and assigned the mortgage and note as collateral 
security. 
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Within a few days after acquiring the mortgage and note Poole 
obtained the consent of the trustee to advertise the land for sale under 
the power of sale contained therein, the sale to be had on 7 December, 
1942. 

The trustee, a non-resident, upon hearing from the plaintiff, directed 
the defendants to withhold the advertisement. This was not done but. 
on the contrary, after further con~mnnication with defendants, he re- " ,  

nemed his authority therefor. 
The court below offered to  continue the restraining order "if the 

plaintiff would pay into court the an~oun t  due on said promissory note 
and deed of trust as aforesaid found by the court, to remain on deposit 
in the court to be applied to any judgment in favor of the defendant 
J .  Hawley Poole that  might be rendered upon the final hearing in this 
cause, but the plaintiff declined and refused to make such deposit." She 
then and there, however, "offered in open court to pay the holder of said 
note the full sum due on the same upon a proper assignment of same." 
Her  offer was declined by defendants and the court thereupon entered 
judgment vacating the temporary restraining order issued by Williams, 
J .  Plaintiff excepted and appealed. 

Seatuell & 8eawe71 for p l a i n t i f ,  appel lant .  
U. L. Spence  and  W .  Il. Sabis ton,  .Jr., f o r  d e f e n d a n f s  R a n k  of P ine -  

hurst and J .  H a w l e y  Poole,  appellees. 

BARSHILL, J .  111 appeals of this character from an order granting 
or denying injunctive relief the findings of fact made by the court below 
are not conclusirc. This Court may review the evidence and determine 
questions of fact, as well as of law. B u r n s  v. X c F a r l a n d ,  146 N .  C., 
382; Wrtllace v. Sa l i sbury ,  147 N.  C., 58;  Lee v.  W a y n e s z d l e ,  184 N. C., 
565, 115 S. E., 51 ;  Tobacco Associat ion v. B n t f l e ,  187 N .  C., 260, 121 
S. E., 629; Tobacco Association c. Patterson,  187 K. C., 252, 121 S. E., 
631 ; IIotoard v. Board of Educa t ion ,  189 S. C., 675, 127 S. E., 704; 
.Johnsfoil 1.. G a r r e f f ,  190 h'. C., 835, 130 S. E., 835;  cause?^ 7%. Guil ford 
( ' oun ty ,  192 hT. C., 298. 135 S. E., 40 ;  I.T7hitford 1%.  Bunk, 207 N. C.. 
229, 176 S. E.. 740. 

The court below found that  this action was instituted after the sale 
on 5 December. The record discloses that  i t  mas instituted 27 Xovem- 
her, 1942, before thc sale. While i t  found that  defendant Poole pur- 
chased the mortgage note it did not find whether he did so as agent of 
the bank, as alleged. Likewise, it  made no finding or conclusion in 
respect to the admitted notice from the trustee withdrawing his consent 
to the advertisement of sale. Hence. xve deem i t  advisable to review 
the record as a whole. 
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The apparent facts disclosed by the record present this picture: 
Plaintiff becomes bankrupt, in large measure because of her endorse- 

ment liability to the defendant bank. Her land, upon which there is an 
outstanding mortgage lien, is sold and her equity of redemption is pur- 
chased by the bank. The bank, in turn, for a valuable consideration, 
conveys its right, title and interest in the homestead land to plaintiff. 
Thereafter, through the agency of the bank, the holder of the mortgage 
lien is induced to transfer it to defendant Poole, a director of the bank, 
who immediately hypothecates it with the bank as security for the money 
advanced with which to purchase. The bank thus becomes the owner 
of the land subject to the mortgage lien and also owner of' the lien itself 
-at least as collateral security. Then, without any loss of time, the 
"holder" of the lien procures the consent of the trustee and proceeds to 
advertise the land for sale under foreclosure, including the very land 
the bank had conveyed to the plaintiff. When offered his money upon 
a transfer of the note he declined to accept. 

I f  the defendants do not want their money, so recently invested in a 
mortgage lien they were so anxious to acquire that Poole borro~ved and 
the bank loaned the money therefor, and which lien they are now so 
anxious to foreclose, what do they desire other than a squeeze play that 
will deprive plaintiff of her land and greatly benefit the bank? The 
record fails to answer. 

Under the circumstances outlined is a court of equity unable to  give 
aid or mill it withhold its helping hand? 

If  the plaintiff, applying for injunctive relief as the main remedy 
sought in her action, has shown probable cause for supposing that she 
will be able to maintain her primary equity and there is reasonable 
apprehension of irreparable loss unless it remains in force, or if, in the 
opinion of the court, it appears reasonably necessary to protect the 
plaintiff's rights until the controversy between her and the defendants 
can be determined, injunction will be continued to the hearing. Proctor 
v. Fert. Works,  183 K. C., 153, 110 S. E., 861; Cobb v. Clegg, 137 N.  C., 
153; Tobacco Association I > .  Bat f le ,  supra. I f  the evidence raises a 
serious question as to the existence of the facts which make for plaintiffs 
rights and is sufficient to establish it, the preliminary restraining order 
will be continued to the hearing. Tise I). WhifaX-~r-I1111m:ey Co., 144 
N. C., 508; Tobacco Association v. Baf t le ,  supra. 

Applying this rule to the facts in this case we are constrained to hold 
that the restraining order should be continu~ld to the hearing. 

Where the equitable and the legal estate in land becomes vested in 
one and the same person at  one and the same time and in one and the 
same right, the two estates are merged and the lesser estates are absorbed 
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in the fee simple thus created. 30 R. C. L., 666. They cease to exist 
as such. 

'(Where one who has an equitable title acquires the legal title so that 
the same becomes united in the same person, the former is merged in 
the latter." Odom v. X o r g a n ,  177 N. C., 367, 99 S. E., 195, and cases 
cited; Peacock  21. Stoff, 101 N. C., 149. 

"As a general rule, where a purchaser of land subject to a mortgage 
takes an assignment of the mortgage, the debt secured by the mortgage 
is extinguished." A h l o .  95 A. L. R., 107; L y d o n  v. Campbell, 204 
Mass., 580, 91 S. E., 151; 3 Pom. Eq. (5th), 151. 

I t  is alleged that the bank was the real purchaser of the lien. There 
are circumstances which tend to show that it is the real owner thereof 
and that Poole is n mere dummy holder to conceal the true status of 
the lien. If this be so then there has been a merger and the mortgage 
lien is extinguished. This issue should be decided before there is any 
sale under the mortgage. 

The trustee is a non-resident and it is apparent that the defendants, 
through their attorney, were handling the preliminaries looking to the 
sale. On 5 November, 1942, after the notice of sale had been published 
in the Moore County News, the trustee wrote the attorneys for the 
defendants, "you are requested to withhold advertisement of the property 
until further notice." Admittedly the letter had reference to this sale. 

This notice from the trustee to withhold or discontinue publication of 
notice of sale withdrew any authority the trustee had conferred on the 
defendants or their attorneys to advertise for him and in his name. 
Any advertisement of sale thereafter was that of the defendants and not 
that of the trustee. I t  broke the continuity of publication of notice 
required by statute, C. S., 687, and no subsequent-renewal of authority 
could bridge the gap or restore the publication to its original status. 
Hence, there was no valid publication of notice of sale. 

The debt, eviclenced by the mortgage note, mas discharged by the 
bankruptcy. The plaintiff is no longer personally liable thereon. I t  
remains only as a lien upon the land described in the mortgage, only a 
part of which is owned by plaintiff. Hence, equity does not demand 
that plaintiff tender or pay into court the full amount due on the lien 
as a prerequisite to a continuance of the restraining order. 

The reply of plaintiff was filed after the hearing in the court below. 
The equities she undertakes to assert therein were not considered or 
decided. Hence, we refrain from any discussion thereof. If the deed 
from the bank to the plaintiff created, as between them, a superior 
equity in her and gave her any right to have the land owned by the 
bank first applied to the discharge of the lien, then her rights in respect 
thereto will be fully protected at the final hearing. 
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The trustee was not served with summons. Neither party seeks to 
take advantage of this fact. Even so, he should be brought in to the 
end that he may be bound by any judgment which may be entered in 
this cause. As this is an action in the nature of an in ?-ern proceeding 
summons may be served by publication. 

There was error in the order vacating the temporary restraining order. 
It should be continued to the final hearing. To that end the cause is 
remanded for further proceedings. 

Error and remanded. 

MRS. VIRGINIA L. ANDERSON, ADMINISTRATRIX OF THE ESTATE OF JAMES 
T. ANDERSON, DECEASED, V. PETROLEUM CARRIER CORPORATION 
AND CLEDOUS NAYLOR. 

(Filed 2 June, 1943.) 

Automobiles 88 1212, 18c, 18g- 
In an action to recover for wrongful death caused by nn automobile 

collision, where plaintiff's evidence tended to show that her intestate (on 
the subservient road) driving his own car and the truck of defendant (on 
the dominant road) were approaching the highway junction, which was 
well marked on all sides by signs showing its character and danger, both 
vehicles apparently going at a greater speed than prudence demanded and 
neither driver slowing down for the intersection, and plaintiff's intestate 
failing to yield and being killed by the consequent collision, motion for 
judgment as of nonsuit was properly allowed. 

APPEAL by plaintiff from Thompson, J., at November Civil Term, 
1942, of WAKE. 

The plaintiff administratrix brought this action to recover damages 
for the death of her husband, which she alleges was caused by the 
negligence of defendant. The case is here on appeal from a judgment 
of nonsuit upon the evidence suffered in the court below. We sum- 
marize pertinent parts of plaintiff's evidenEe : 

I t  appears from this evidence, principally from the testimony of 
Prof. Lambe, who surveyed the premises, and the maps to which it 
refers, that the collision out of which the action arose occurred near 
New London, some distance south of Asheboro, at  or near the point 
where Highway 49-A and Highway U. S. 52 merge into one road, 
which continues southward and for convenience is designated by both 
numbers. 

Traveling the highway in a northerly direction across the juncture, 
it is found that Highway 49-A continues in an almost straight line, 
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while Highway U. S. 52 makes a considerable angle to the left, and it 
is so indicated on a warning road sign placed south of the junction. 
Highway 49-A from the junction northward has a gravel-asphalt pave- 
ment, and Highway U. S. 52 has a continuous concrete pavement. 
Traveling north and approaching the junction from the south, there is 
a sign reading HIGHWAY SLOW J U N C T I O N ,  with the word 
"SLOW" in glass-raised letters. The  sign is 3 feet square, and the top of 
the sign is 5.6 feet above the ground. The next sign is a traffic repre- 
sentation of the intersection showing the angle indicating the left-hand 
departure of U. S. Highway 52 and the straight road ahead. 49-A 
beyond the intersection would be a straight road, and the prong in the 
symbol mould be U. S. Highway 52 beyond the point of the intersection. 
Highway 49-L\ ha. only a slight curve. There is another sign upon 
approaching the intersection marked 'C'. S. 52 LEFT-the "LEFT" indi- 
cates a left-hand tu rn  a t  that  intersection. The two roads past the 
intersection are of two different types of surfacing, but both hard sur- 
faced. The area between the roads for some distance has a paving on 
which to drive in through a filling station located between the roads. 
This area is within the limits of the town of New London. 

The grade is not uniform along Highway 49-A and U. S. 52, but 
there is an  up-grade on U. S. 52 going north a t  the place of the colli- 
sion. Coming south on Highway 4 9 - 4  there is a sign with the high- 
ways graphically represented, indicating the angle of the intersection, 
and showing that  U. S. Highway 52 forked off to the right. This was 
44y2 feet from the next sign. This was marked J U N C T I O N  U. S. 52. 
From the junction sign to the next is 200 feet. This sign was 5.9 f t .  
from the edge of the pavement, hexagonal, 3 ft.  high and 4.7 ft. from 
the ground. I t  r a s  marked T H R U  STOP TRAFFIC'. Letters were 
large and plainly visible. The next sign is in the no-paved area between 
the roads, having upon it the word "STOP," which could be read easily 
by autoists on the right-hand side of the road when traveling that road. 
All these signs xvere placed by the Highway Commission. There was 
no obstruction to prewnt  seeing the signs, except possibly a t  some points. 
the grade. 

Relatively on the north and the south of the junction of the roads 
r e r e  driveways leading to the west into the Price residence on the north 
and the school property on the south, and the accident occurred between 
these driveways. From the front  edge of the filling station and meas- 
ured along the highway, it is 499 ft.  down to the school driveway. The 
collision occurred near the northern edge of the school driveway. 

Some distance northward of this point the white line designating the 
middle of 49-d had been discontinued, and one line designating the 
middle of U. S. 52 was continuous in each direction. The collision 



256 I N  THE SUPREME COGRT. L223 

occurred on the west side of the road, the right forward end of the truck 
striking the left forward end of the automobile. The truck continued 
for some distance, running up on a 3 ft. bank on the west side of the 
road, where it stopped without turning over. The automobile was 
knocked back some distance down the road in a northwesterly direction, 
and came to rest on the west side. Plaintiff's intestate was thrown clear 
of the wreckage on the western bank at some distance north of the point 
of collision, where he died almost instantly, and his companion was left 
hanging out of the car. He  mas seriously injured, but recovered. From 
the markings on the ground and pavement, it appeared that the truck 
traveled from the place of collision a distance of some (30 or more feet, 
with one of the wheels broken d o ~ ~ n  and dragging. The automobile 
was found some distance beyond. 

Plaintiff's exhibit No. 3, which is a photograph, and the evidence 
which it is used to explain, indicate that the collision occurred at the 
north edge of the school driveway, where the roads had almost, if not 
quite, merged into one. 

Glin E. Poplin, witness for the plaintiff and the only eye witness 
examined on the trial, testified that he was standing on the left side of 
the highway near the scene of the collision at the time it occurred, near 
the entrance to the school grounds. I t  was after school hours, between 
3 :30 and 4 o'clock. He  identified the pictures used in illustration of 
the evidence, and pointed out places referred to in the testimony. 

The witness was standing with his face turned somewhat towards the 
south and saw the approach of the truck, estimating its speed as 25 or 
30 miles. He  first saw the automobile when the truck and automobile 
mere 30 ft. or more apart. "When the collision occurred the truck took 
to the west, more or less to the west. I t  kept in a straight course then. 
The automobile took to the north, in other words, sorl; of northwest." 
Upon cross-examination, he testified that he had made a statement 
shortly after the accident, and upon excerpts of this statement having 
been read to him, he reasserted their truth. That testimony is sub- 
stantially to the effect that he first saw the automobile immediately 
after its brakes were applied, and that his attention was called to it by 
the screaming of the brakes; that the Buick was coming south on 49-A, 
and the tractor was going north on U. S. 52. At the moment he ob- 
served the Buick, it was only about 25 or 30 ft. from where the west 
side of 49-A, which is black surface, comes into the east side of U. S. 
52, which is white concrete, and the Buick mas traveling about 70 miles 
per hour. Witness estimated that the Buick came to rest about 20 ft. 
in front of the tractor and across Price's drive. One of the occupants 
of the Buick was thrown to a point on the western dirt shoulder about 
10 or 12 ft. behind the truck after it had stopped. The distance from 
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the point of impact to where the front of the tractor came to a stop 
was estimated a t  30 to 35 f t .  

Upon this evidence of plaintiff, defendant demurred and moved for 
jiidgment as of nonsuit, which was allowed. The plaintiff appealed. 

Douglass d Douglass for p l a i n t i f ,  appellant.  
M u r r a y  A l l e n  a ~ d  Xoyal l ,  Gosney d Smith for de fendan fs ,  appellees.  

SEAWELL, J .  The evidence in this case is largely circumstantial. 
There are certain things, however, that  seem indicated : 

The collision occurred where the two roads had almost, if not quite, 
merged into one; it occurred on the west side of the road, which would 
be i n  Anderson's lane of traffic going south, and on the wrong side for 
the truck going north;  the truck struck the Anderson car on the left 
forward end with its own right front  end, indicating a sharp turn  to  the 
left had bem made by the truck;  the force of the collision was suffici- 
ently great to throw Alnderson's body for a considerable distance up on 
the bank to the west, and sent the Anderson car a distance of some 100 
ft., or more, to the northwest, in a direction opposite to that  i t  was 
traveling; the truck, in its broken-down condition, appeared to have 
traversed some 80 ft.  or more after the accident and run par t  way u p  
the embankment. We think i t  must be conceded, from the evidence, 
that the Anderson car came out of the eastern branch of the road where 
the signs were marked as indicated. That  would give both vehicles, 
at the junction point, a common area which must be traversed by the 
drivers of the meeting cars with prudence and with the care required by 
both the common and statute law. 

I t  is insisted that  if the truck had kept to its o7rn side of the road, 
the Anderson car might have passed in safety, since i t  appears to have 
trarersed the common ground of the junction and gotten on its right 
side of the road before the collision. We have considered that. But  
nevertheless, the evidence indicates to us that  both vehicles were 
approaching the junction a t  a greater speed than prudence demanded 
a t  the risk of occupying it a t  the same time with disastrous results. I f  
it  be conceded that  there is evidence of negligence on the part  of 
defendant, applying the standards required by precedent, we are unable 
to escape the conclusion that  the negligence of plaintiff's intestate made 
some contribution to his injury. 

'The judgment as of nonsuit is 
-\firmed. 



IX THE SUPREME COURT. 

STATE v. J O H S  FRIDDLE ASD G L E S S  PROCrL'OR. 

(Filed 2 June, 1943.) 

1. Burglary and Unlawful Breaking 5 lc- 
Felonious intent is an essential element of felonious breaking and entry 

with intent to steal. C. S., 4235. I t  must be alleged and! proved and the 
felonious intent proven must be the felonious intent alleged, which, in this 
case, is the "intent to steal." The same is true as  to larceny. 

2. Burglars and Unlawful Breaking §a l c ,  10- 
In  a prosecution for felonious breaking and entering with intent to 

steal and for larceny, where defendants contend and offer evidence to 
prove that they broke into a store and removed a large quantity of sugar, 
haring the day before fnlly paid therefor to the clerk of the owner. who 
had prearranged, with the approval of the owner, that defendants should 
stage the apparent crime to enable the on-ner to escape ration penalties, 
a charge that, if a person breaks and enters and talies away property of 
another, with the consent of his employee, that would not relieve him of 
all the elements of breaking and entering, and if they broke and entered, 
with the consent of the clerk and against the will of the owner, they 
would be guilty, is reversible error. 

3. Criminal Law 83f: Trial § 3 2 -  
Where the evidence and law arising thereon, in a criminal prosecution, 

relate to a material, substantive feature of the case, no special prayer for 
instructions is required, and 21 f a i l ~ ~ r c  to properly iustruct thereon is 
error. 

4. Trial § 29a: Criminal Law 8 33a- 
The judge, in his chnrge to the jury. should segregate the material facts 

of the case, array the facts on both sides, and apply the pertinent prin- 
ciples of law to each, so that the jury may decide the case according to 
the credibility of the nitnesccs and the weight of the evidence. C. 9.. ,764. 

a l ~ ~ ~ ; . i ~  by  defendants f r o m  Armsfrong,  J., a t  September Term,  1942, 
of GUILFORD. N e w  trial.  

Cr imina l  prosecution on indictment charging (1) felonious breaking 
and en t ry  with intent  to  steal, under  C. S., 4235;  and  ( 2 )  larceny. 

T h e  evidence f o r  the S t a t e  tends to  show t h a t  the  defendants, on  or  
about 21  ,lugust,  1942, broke a n d  entered the store building of one J. S. 
Knight  i n  t h e  night t ime with intent  to  steal and  t h a t  they did, i n  fact ,  
takc and c a r r y  an-ay six 100-pound bags and seven 60-pound bags of 
sugar. 

T h e  defendants admi t  t h a t  they entered the  store building and re- 
nioved the sugar  bu t  they contend, and  offered evidence tending t o  show, 
t h a t  i t  was by pre-arrangement wi th  one ' rhurman Jones, a clerk or  
employee of K n i g h t  i n  charge of the  store. The i r  evidence tends to  
shorn t h a t  K n i g h t  had  a n  excess amount  of sugar  f o r  which he  would 
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have to surrender ration coupons or else surrender the sugar, unless it 
was made to appear that the sugar had been stolen; that  Jones ap- 
proached them, explained the situation and stated that  if they could re- 
port the sugar as stolen they would not be required to surrender coupons. 
H e  arranged to sell the sugar to them on condition that  they remove it 
a t  night. Jones unlocked the window, told them how to enter and the 
way to go after they had loaded. H e  also told them that  Knight knew 
about and had consented to the arrangement which he was making. They 
paid for the sugar on the afternoon of 2 1  ,Iugust and removed it that  
night as directed. 

There was a rerdict of guilty. From judgment thereon defendants 
appealed. 

i l t torney-Generr t l  M c X u l l n r t  and  Ass i s tan t  A t f o r n ~ y s - G ~ n e r a l  P a t f o n  
ctnd R h o d e s  for  t h e  S t a f e .  

.T. H a m p f o n  Pritc nnd ( i e o r g r  -4. Y o u n c e  f o r  de f endan t s ,  appel lants .  

BARSHILL, .J. The court, in the course of its charge, instructed the 
jury as follows : 

"The court did instruct you and again instructs you, that  if a person 
takes property with the consent of the owner or breaks into a building 
with the consent of the owner, that  he might be guilty of some other 
crime, but he ~vould not be guilty of breaking and entering or larceny. 
h t  the court likewise instructs that  if a person takes the property of 
another with the consent of his employee or some other person connected 
with the actual owner, that  would not relieve a person of all of the other 
clements of larceny or breaking and entering the store in this case. And 
the court instructs you that  if you are satisfied by the evidence beyond a 
ieasonable doubt that  the defendants in this case, or either of them, broke 
into thir store and took the sugar or any of the sugar mentioned in the 
bill of indictment therefrom and did so with the consent of Mr. Jones 
and against the will of Mr. Knight, and you so find beyond a reasonable 
tlouht, the defendants would be guilty of breaking in and entering and 
larceny." 

The defendants except. They also except for that the court failed to 
state in a plain and correct manner the evidence given in the case and 
tlcc+lare and explain the law arising thereon, particularly in respect to 
felonious intent. 

The second exception, under C. S., 564, standing alone, is not suf- 
ficiently presented. However, the two, in effect, present the same ques- 
tion and are so interrelated that  they may be treated as one. 

The defendants admit that  they broke and entered and that  they took 
and carried away 1,020 pounds of sugar. They deny, however. that  they 
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did so with a felonious intent. Their defense rests upon this contention 
and the existence or non-existence of this intent was the real and only 
issue of fact presented. They now challenge the sufficiency of the charge 
in respect thereto. 

Felonious intent is an essential element of the crime defined in C. S., 
4235. I t  must be alleged and proved, and the felonious intent proven, 
must be the felonious intent alleged, which, in this case, is the "intent 
to steal." AS. c. Spear, 164 N. C., 452, 79 S. E., 869; 8. v. Crisp, 188 
N.  C., 799, 125 S. E., 529. The same is true as to 1arce:ny. 8. v. Arkle, 
116 N.  C., 1017; S. v. I lo lder ,  188 N. C., 561, 125 S. EL, 113. 

The court, in the quoted part of its charge, made '(against the will of 
Knight" the test of guilt. Again when the jury returned for further 
instructions it repeated this charge, adding that  "if a person takes the 
property of another with the consent of his employee or some other per- 
son connected with the actual owner, that would not relieve the person 
of all the other elements of larceny or breaking and entering the store in 
this case," and further, that  if they broke and entered and took the sugar 
'(with the consent of Jones and against the will of Knight . . . the de- 
fendants would be guilty of breaking and entry and larceny." 

While, perhaps, the consent of the employee "does not relieve the per- 
son of all the other elements" of the crime, neither does i t  burden them 
therewith. Xor  does the fact that the breaking and entry was against 
the will of the owner create guilt as a matter of law. The intent with 
which the act was committed is material. The breaking and entry and 
the taking, i t  is true, must be without the consent and ggainst the will 
of the owner. I t  must also be with felonious intent-here the intent to 
steal. 

The court, in its general charge, explained the essential elements of 
the two offenses and instructed the jury that "both the taking and the 
carrying away must be with a felonious intent." I t  is urged, therefore, 
that the charge as a whole, when considered contextually, renders harm- 
less any apparent defect in  the instructions to which exception is en- 
tered. But the absence of any reference to felonious intent in the specific 
instruction as given is not the primary grounds of complaint. 

I n  neither instruction mas a finding of anything more than that  the 
breaking and entry and the taking was against the will of the owner 
required. ,4nd i t  was categorically stated that the consent of the em- 
ployer, in the absence of consent of the owner, would not relieve from 
guilt. 

The alleged agreement with the clerk, if true, has a material bearing 
upon the issue of felonious intent even though the owner did not consent. 
I f  Jones made the representations about which they testified and they, 
relying thereon in good faith, entered the store and removed the sugar, 
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honestly believing that  the owner had consented or that  the clerk was 
authorized to consent thereto, there would be no felonious intent to steal 
although Knight, i n  fact, had not consented. S t  least the jury would 
be justified in so finding. 

Furthermore, there is no evidence tha t  the defendants took anything 
other than the sugar. Unquestionably Jones had the right to sell and to 
receive payment. He,  according to the defendants, did so i n  the day- 
time when sales are ordinarily inade. Title then passed to defendants. 
Hence, upon this state of facts, they did not take and carry away any 
property of Knight, as alleged. 

I t  follows that  the evidence for defendants raised questions affecting 
the issue of felonious intent. Did Jones authorize the ent ry?  I f  so, 
did he do so as a co-conspirator or on his own initiative or was he, in 
fact, acting for the owner? Did he by his statements mislead defendants 
and cause them to believe that  Enight  had consented or to believe that  he 
had the authority to make the agreement? Did defendant take and 
carry away any property belonging to Knight ? 

The answer to each question has a direct and material bearing on the 
issue of criminal intent. 

On this phase of the case the court failed to fully explain and apply 
the law to  the evidence offered. On the contrary, i t  stated to the jury 
that the consent of the employee, in the absence of the consent of the 
owner, would not affect the guilt of the defendants. As a result the 
defendants have been deprived of the full benefit of their defense. 

This evidence and the law arising thereon relates to a material, sub- 
stantive feature of the case. N o  special prayer was required. Rowen 
v. Schnibben, 184 N. C., 248, 114 S. E., 170; 8. 1' .  Rr!yant, 213 N.  C.. 
752, 197 S. TS., 530, and cases cited; S p e n c ~ r  I > .  Broivn, 214 S. C., 114, 
198 S. E., 630. 

The chief object contemplated in thc charge of the judge is to explain 
the law of the case, to point out thc essentials to be proved on the one 
side and on the other, and to bring into view the relation of the par- 
ticular evidence adduced to the particular issue involved. Rid  z.. U.  S., 
180 U. S., 356, 45 L. Ed., 570. The j~itlge ~ h o u l d  segregate the material 
facts of the case, array the facts on both sides, and apply the pertinent 
principles of law to each, so that  the jury may decide the case according 
to the credibility of the witnesses and the xeight  of the evidence. S. E .  

Rogers, 93 K. C.. 523; #. c. ,Jones, 57 N .  C., 547; &c?jes 7>. Cozsncil, 213 
N. C., 654, 197 S. E. ,  121. failure to do so must be held for reversi- 
ble error. 

The defendants are entitled to a 
Xew trial. 



I N  THE SUPREME COURT. 

ALVIN HIATT r. T. W. RITTER. 

( g l e d  2 June, 1943.) 

1. Public Amusements § 
The proprietor of a place of public amusement impliedly warrants that 

the premises, appliances and amusement devices are  safe for the purposes 
for which they are  designed, but he does not contract against unknown 
defects not discoverable by ordinary or reasonable means. 

The proprietor of a bathing establishment owes to his customers a duty 
to exercise reasonable care to maintain the premises in a safe condition: 
but he does not insure his patrons against accident; and his duty to 
patrons is satisfied when he uses reasonable care to maintain the premises 
in a safe condition for their proper use by the patrons. 

3. Negligence §§ la,  Fi- 
The law only requires reasonable foresight, and when the injury com- 

plained of is  not reasonably foreseeable, in the exercise of due care, the 
party whose conduct is under investigation is not answerable therefor. 
Foreseeable injury is a requisite of proximate cause, which is a requisite 
for actionable negligence. 

4. Public Amusements § 2: Negligence § 19a- 
In  an action for recovery of damages for personal injuries, where 

plaintiff's evidence tended to show that plaintiff, a patron of defendant's 
swimming pool. jumped into the water from the side of an ordinary slide 
board, which he knew how to use. instead of sliding down same to the 
sandy place a t  its bottom made for landing, and in so doing struck and 
injured his foot on the sharp end of a bolt supporting: the slide board. 
motion for judgment of nonsuit should have been allowed. 

A h . ~ a ~  by defendant f r o m  B o b b i t f ,  J . ,  a t  F e b r u a r y  Term,  1943, of 

This  is a civil action to recover damages alleged to have been sustained 
on 26 J u l y ,  1939, by the plaintiff, a m a n  28 years  of age, by reason of 
the negligence of the  defendant i n  fai l ing to install  and main ta in  prop- 
erly, an amusement device, t o  wit,  a slide board, used i n  connection with 
defendant's swimming pool, known as  Rit ter7s Lake. T h e  slide board 
was 36 feet long, 2 feet wide, wi th  wooden side rails about  6 inches high. 
and the  height thereof a t  i ts  highest point was approximately 1 8  feet 
above the water  level. T h e  bottom of the  slide was metal. T h e  slide 
board was supported by steel braces attached to planks 2 inches thick 
and 6 inches wide, said planks being fastened to concrete sills i n  the  
bottom of the  pool. T h e  braces were set a t  a n  angle. T h e  bolt which 
fastened the part icular  brace coinplained of herein protruded approxi- 
mately % of an inrli  abore the nut.  "The bolt sticking 1111 was very 
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rusty and the end kinder come to a point, not a real sharp point, but 
kinder rounded." 

The evidence discloses the water was 51,5 feet deep a t  the place where 
plaintiff was injured. The brace in question was located approximately 
2 feet from the end of the slide, and the slide a t  that  point was 2 feet 
above the water. There mas sand a t  the bottom of the pool nhere patrons 
entered the water from the end of the slide. 

The plaintiff, and other employees of the Fremont Hosiery Mills, at 
Thon~asrille, X. C., uere on a picnic a t  Ritter's Lake a t  the time of hi5 
injury. H e  paid the usual charge for the privilege of nqing the <mini- 
ming pool and the facilities in connection therewith. 

Plaintiff testified: "There was a slide board in the swirnming pool. 
I t  mis just an  ordinary slide board like all swimming pools. I went up  
it, sliding dovn several times and played around under it. I went down. 
qtarted to slide down, and the board mas not level, or something-water 
didn't wet it all the n a y  down, so x-e cat there a minute, me and Glenn 
Pool. H e  did not slide d o ~ m  off the end. H e  jumped off on the right- 
hand side. Q. You both were t a l k i n g a i d  you both slide down and stop. 
.his. : Yes, he slid donn first and me behind him and we x7ere sitting on 
the board talking. We heard someone coming up to dide donn on the 
other side, and we jumped off and he jumped off on the right-hand side 
and I turned and jumped off on the left-hand side. and my  foot struck 
the brace going d o ~ n  and kinder slid it down for a little piece, and some- 
thing nen t  in my  foot and hur t  it  bad. I had all my weight on i t  and 
I tried to more my foot and I conlil not. I had to wiggle myself around 
hefore 1 could get looqe from this thing in the hottom of the pool." 

The injury to plaintiff's foot w w i  qcrions due to infection, and plain- 
tiff allrgeq and offers evidcnce tending to show said injury ic, pernlanent. 

, I t  the close of plaintiff's eridcnrc, the defendant nloretl for judgment 
a <  of nonsuit. ant1 rcncved hi$ 1notio11 :it tlic c lov  of all the evidencc. 
Motion denied. 

From verdict ~ l l ( 1  judgment :in arcling plaintiff tlan~ag-r= i l l  the ill111 

of $2,000.00, defendant appeal$. n,.;iqning error. 

DEKKT. .J. The only question preqentecl on thc  lecord i. nhetlicr or 
not his Honor erred ill refusing tn grant  defrntlant's motion for jutlg- 
nlent as of nonsuit. 

The defendant's exception to hi\  Honor's ruling pow3 this question : 
Was the defel~dant negligent in thc co~litruction or ~ ~ ~ a i n t e n a n c e  of thc 
slide, as alleged in the complaint? T c  do not thilik qo. '"I'he proprietor 
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of a bathing establishment owes to his customers a duty to exercise rea- 
sonable care to maintain the premises in a safe condition; but he does not 
insure the safety of his patrons against accident; and his duty to patrons 
is satisfied when he uses reasonable care to maintain thle premises in a 
safe condition for their proper use by the patrons. Rom v. Huber 
(1919), 93 N .  J. L., 360, 108 Atl., 361, affirmed in (1920) 94 N. J. L., 
258, 109 Atl., 504." 22 A. L. R., pp. 635-6. 

I n  26 R. C. L., p. 721, sec. 20, we find the law stated as follows: 
"Where a party maintains a bath house or a diving or swimming place 
for the use of the public for hire, and negligently permits any portion 
of the same or its appurtenances, whether in the house or of the depth 
of the water or in the condition of the bottom or in  things thereon, to 
be in an  unsafe condition for its use in the manner in  which i t  is a m a r -  

L A 

ently designed to be used, a duty imposed by law is thereby violated; 
and if an  injury to another proximately results from the proper use of 
the same without contributory negligence, a recovery of compensatory 
damages may be had." 

And in 62 C. J., p. 865, sec. 48, it is said:  "The proprietor of a place 
of public amusement impliedly warrants that the premises, appliances. 
and amusement devices are safe for the purposes for which they are 
designed, the doctrine being subject to no other exception or qualifica- 
tion than that  he does not contract against unknown defects not dis- 
covered by ordinary or reasonable means." 

These authorities are in accord with the law approved by our own 
Court in Smith v. Agricultural Society, 163 N .  C., 346. 79 S. E., 632, 
quoting from 38 Cyc., 368, as follows: "The owner of a place of enter- 
tainment is charged with an  affirmative, pos i t i~e  obligation to know that  
the premises are safe for the public use, and to furnish adequate appli- 
ances for the prevention of injuries which might be anticipated from 
the nature of the performance, and he impliedly warrants the premises 
to be reasonably safe for the purpose for which they are designed." 

I n  the instant case the plaintiff used the slide board a number of 
times, he knew that such a device had to be firmly supported by braces. 
H e  testified: "It was an ordinary slide board like all swimming pools. 
I went up i t  sliding down several times and played around under it." 
At the point where plaintiff jumped into the water the brace was plainly 
risible for a distance of two feet between the board and the surface of 
the water. H e  and a friend had been sitting near the end of the board 
with their feet hanging down the side. They had been engaged in 
conversation. TJpon hearing someone climbing the ladder a t  the other 
end of the slide, they elected not to get off at  the end of the board, in the 
usual and customary manner, whwe sand had been placed on the bottom 
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of the pool for the protection of patrons, but instead they elected to 
jump off of the side of said board, and plaintiff was injured. 

A n  amusement device, however simple, niay be dangerous if not used 
in the manner in  which i t  is apparently designed to be used. I t  is clear, 
we think, that  the plaintiff herein used the slide board in  an  unusual 
and unexpected manner. "Injuries, resulting from events taking place 
without one's foresight or expectation, or an event mhich proceeds from 
an unknown cause or is an unusual effect of a known cause and there- 
fore not expected, must be borne by the unfortunate sufferer." N a r t i n  
v. X f g .  Co., 125 N. C., 264, 38 S. E., 876; and in O s b o r m  v. Coal Co. ,  
207 N .  C., 545, 177 S. E., 769, this Court said:  "The lam only requires 
reasonable foresight, and when the injury complained of is not reason- 
ably foreseeable, in the exercise of due care, the party whose conduct 
is under investigation is not answerable therefor. Foreseeable injury is 
a requisite of proximate cause, and proximate cause is a requisite for 
actionable negligence, and actionable negligence is a requisite for recov- 
ery in an  action for personal injury negligently inflicted." Also in 
B r a d y  v. R. R., 222 N. C., 367, 23 S. E. (2d),  334, this Court quoted 
with approval from S f o n e  c. R. R., 171 Mass., 536, 41 L. R. il., 794, as 
follows: "One is bound to anticipate and provide against what usually 
happens and what is likely to happen; but i t  x~ould impose too heavy a 
responsibility to hold him bound in like manner to guard against what 
is unusual and unlikely to happen or what, as i t  is sometimes said, i.; 
only remotely and slightly probable." 

The judgment of the Court below is 
Reversed. 

MICHAEL PAPP-49 v. GUS CRIST, HARRY CRIST, W. L. KETCHUM, 
J. C. PETTEWAT, . a n  J. C. THOMPSON. 

(Filed 2 June, 1943.) 

1. Trial 3 22b: appeal and Error 3 40e- 

Upon motion for judgment of nonsuit after the evidence of both sides 
has been offered, the defendants' evidence, unless favorable to plaintiff, 
cannot be taken into consideration except, when not in conflict with 
plaintiff's eridence, it may be used to esplain or make clear that mhich has 
been offered by plaintiff. 

2. Partnership 3 6- 
False representations of one partner, for his own benefit and in fraud 

of the rights of his co-partner, ascertained in time by those with whom 
he dealt,  rill not afford a ralid groimd for defense to a suit by the 
partner so defrauded. 
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3. Contracts 88 16, 23- 
The execution. delivery and recording by the owners of a long term 

lease on premises, which they had contracted to lease to plaintiff, is such 
a renunciation of their agreement as to give plaintiff the right to treat 
it as a present breach and sue at once for damages. 

APPEAL by plaintiff from Bone, J., at October Term, 1942, of ORANGE. 
Reversed. 

This was an action to recover damages for breach of contract to lease 
a portion of a building to the plaintiff. 

The plaintiff, a resident of Orange County, alleged and offered evi- 
dence tending to show that in February, 1941, he and defendant Gus 
Crist entered into an agreement with defendants, Ketchum, Petteway and 
Thompson (hereinafter called lessors), to lease on completion a portion 
of a building then being erected by them in Jacksonville, North Carolina. 
The terms of the lease lvere agreed upon, a memorandum thereof was 
signed by the lessors, and the plaintiff made an advance payment of $25. 
Thereafter plaintiff incurred additional expense in making arrangements 
for occupying the premises. I n  May, 1941, shortly before ihe completion 
of the building, plaintiff learned that the lessors had executed a formal 
lease for five years on the premises to Gus and Harry C'rist, and that 
this lease had been duly registered. 

The defendants admitted the material facts, and alleged that, relying 
upon the false representation of Gus Crist that the plaintiff had sur- 
rendered his interest in the first agreement, they had executed and deliv- 
ered to Gus and Harry Crist a five-year lease of the premises, and they 
offered evidence tending to show that after they learned of the falsity of 
the representations upon which they had acted they obtained cancellation 
of the lease and tendered possession of the premises to the plaintiff, who 
failed and refused to accept the same or to go on with the lease. Subse- 
quently they renewed the lease to Gus and Harry Crist, who are now in 
possession. 

Defendants' motion for nonsuit at the close of plaintiff's evidence was 
denied. But upon renewal of the motion at  the close of all the evidence 
the motion was allowed, and judgment was entered dismissing the action. 
Plaintiff appealed. 

L. J .  Phipps for plaintiff. 
John D. Warlick for defendants W .  L. Xetchum, J .  C. Petteway and 

J. C.  Thompson. 
Albert J .  Ellis for defendant, Gus Crist. 

DEVIX, J. The admissions in the pleadings and the evidence, in the 
main uncontradicted, reduce the inquiry to a narrow compass. I t  was 
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established tha t  defendants, owners of a building, entered into an agree- 
ment with the plaintiff to lease to him and another certain premises 
then nearing completion, and that  the plaintiff made the advance pay- 
ment required. A written memorandum of the agreement was signed by 
the lessors. Subsequently, without the knowledge of plaintiff, the lessors 
executed and delivered a formal lease conveying the premises to others 
for the term of five years, and this lease was duly recorded. The plain- 
tiff offered evidence tha t  he had incurred expense in addition to the 
advance payment in preparation for occupation of the premises, and had 
suffered damages in other respects. Thus f a r  the plaintiff's evidence 
went, and no farther. The motion for judgment of nonsuit was properly 
denied. The plaintiff had made out a prima facie case. 

The defendants, lessors, thereupon offered evidence tending to  show 
that  though they had executed the lease conveying the premises. to Gus 
and H a r r y  Crist for a term of five years, they had done so in consequence 
of the false representation made to them by Gus Crist that  the plaintiff 
Pappas  had surrendered his interest in the first agreement, and that  
upon discovery of the falsity of this representation they had remedied 
the error into which they had unwittingly fallen by procuring cancella- 
tion of the lease, and had tendered possession of the premises to the 
plaintiff i n  accord with the terms of the agreement sued on, and plaintiff 
had failed to accept their offer. 

At the close of all the evidence defendants' renewed motion for judg- 
ment of nonsuit was allowed. While the defendants' evidence, if 
accepted, would appear to constitute a defense, neither i n  his pleading 
nor in  his testimony does the plaintiff admit those facts, and hence the 
defendants' evidence could not be considered on a motion for nonsuit. 
Under the rule only the plaintiff's evidence can be considered, and that  
in the most favorable light for him. Yokeley  v. Kearns,  ante, 1 9 6 ;  
ATewby v. R e n l f y  Go., 182 N .  C., 34 (41)) 108 S. E., 323. As was said 
in Harrison v. R. R., 194 S. C., 656, 140 S. E., 598, "In considering the 
last motion (for nonsuit), the defendant's evidence, unless favorable to 
the plaintiff, is not to be taken into consideration, except when not in 
conflict with the plaintiff's eridence, it may be used to explain or make 
clear that  which has been offered by the plaintiff." Gregory c. Ins .  Co..  
nnte, 124, and cases cited. hIanifestly, defendants' evidence which 
tends to defeat plaintiff's cause, to contradict his testimony, or to show 
a new and distinct defense cannot be considered on a motion for judg- 
ment of nonsuit. The weight and credibility of the evidence are matters 
within the exclusire province of the jury. 

Whether the evidence offered by the defendants tending to show their 
effort to correct the error into which they had been led by Gus Crist and 
their tender of posses4on to the plaintiff mould have entitled them to 
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an instruction in their favor, if these were found to be the facts, is not 
now presented. 

I t  was suggested in defendants' brief that the plaintiff should be held 
bound by .the representations of Gus Crist with whom he expected to go 
into business as a partner. But the false representationrj of one partner 
for his own benefit and in fraud of the rights of his co-partner, ascer- 
tained in time by those with whom he dealt, would not afford a valid 
defense on this ground. The representation of Gus Crist was in denial 
of his partnership with plaintiff and manifestly beyond the scope of any 
implied agency. Sec. 9, ch. 374, Public Laws 1941 ; 20 Am. Jur., 227. 

Defendants' contention that plaintiff's action for damages for breach 
of contract should fail because instituted before the breach had been 
completed is negatived by the testimony. Here the owners had executed, 
delivered and put to record a formal long twm lease of premises which 
they had promised, upon consideration, to lease to the plaintiff. This 
would seem to constitute an unequivocal and absolute renunciation of 
the entire agreement to make the lease to the plaintiff, and he had a 
right to treat it as a present breach and repudiation oi' the agreement 
made with him. Slaughter v. Barnetf ,  114 Fla., 352, 105 A. L. R., 460, 
annotations; Bu-Vi-Bar Petroleum Corp. v. Krow, 40 F.  (2d), 488, 
69 A. L. R., 1295, annotation 1303; N .  Y. Life Ins. Co. v. Viglas, 297 
U.  S., 672 (681); Roehm v. IIorsf ,  178 U. S., 1 ;  12 Am. Jur., 969-970; 
Am. Law Institute Restatements, Contracts, sec. 318. 

I n  Edwards v. Proctor, 173 N .  C., 41, 9 1  S. E., 584, Walker,  J., 
speaking for the Court, uses this language: "When parties enter into a 
contract for the performance of some act in the future, they impliedly 
promise that, in the meantime, neither will do anything to the harm 
or ~re jud ice  of the other inconsistent with the contractual relation they 
have assumed. . . . I t  has, therefore, been held (the 3Iassachusetts 
Court dissenting from this view in Daniels v. Newton, 144 Mass., 530; 
19 Am. Rep., 384) that if one party to the contract renounces it, the 
other may treat the renunciation as a breach and sue for his damages 
at once, prorided the renunciation covers the entire performance to 
which the contract binds the promisor. 9 Cyc., 635, 636, and notes." 
University v. Ogburn, 174 N .  C., 427. 93 S. E., 986; Highway Corn. 
v. Rand, 195 N .  C., 799 (805), 143 S. E., 851. 

I n  :3 Williston on Contracts, section 1317, it is said : "Again it is 
often thought to allow a plaintiff to sue and recover full damages before 
the time for the completion of all the defendant's performance is to 
allow the doctrine of anticipatory breach, yet this is not the case. As 
soon as a party to a contract breaks any promise he has made, he is 
liable to an action. I n  such an action the plaintiff will recover Ghat- 
ever damages the breach has caused." 
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W o o ~ s  v. ROADWAY EXPRESS, INC., and SWANN 2). ROADWAY EXPRESS, INC 

Without  expressing a n y  opinion as  to  the  meri ts  of the  action, we 
conclude the motion f o r  nonsui t  was  improvidently allowed, and t h a t  
the judgment dismissing the  action mus t  be 

Reversed. 

J O E  WOODS, A \ ~ ) x ~ x ~ ~ ~ ~ ~ ~ o ~  OF EDTT'ARL) WOODS, v. ROADWAY 
EXPRESS, INC., 

and 
FRED R. SWAKN, ADMI~ISTRATOR OF BiABEL LEE SWANN, v. ROADWAY 

EXPRESS, INC. 

(Filed 2 June, 1943.) 
1. Evidence # 

In  an action to recover for wrongful death from an automobile colli- 
sion, there mas no error in the court's exclusion of testimony of the 
father of plaintiff's intestate, driver of one of the cars, that he saw his 
son's dead bodv, in the f m e r a l  home and saw a wound on his left arm, 
in an attempt to show that intestate hail his left arm held out a s  a signal 
for a left turn : ~ t  the time of the accident. 

2. Trid 3 3% 
If a litigant desires a fuller or more detailed charge by the court to the 

jury, i t  is incumbent upon him to ack therefor 1)s presenting prayers for 
special instructions. 

3. Evidence 19, 42b- 

Where, in an action for wrongful death hy  automobile collision, an 
occupant of the car. driren 1)s plamtiff's intestate, was throlrn out of the 
car by the impact. (1) evidence that such person stated that she told 
plaintiff'\ iutwtate that the collision "~vas going to happen, that he was 
driving in and out of traffic, and rmining past cars." was competent to 
contradict a denial by such person, while on the stand, that she made 
such st:~tements; ( 2 )  and, it  was made to appear that such state- 
ments vcre  almost contempormleuai: n-ith the collision, they are con]- 
petent as  pays  rcs gestce. 

4. Evidence 30a- 

I n  an action for damages resulting from an automobile collision, there 
is no error in the court's refnsal to allow a witness to use a photograph 
to explain his testimony, when the photograph is not shown to be a true 
representation of the n-re&, and the record does not sho~v how the wit- 
ness would have so used lilie photograph. 

5. Appeal and Error  # 39e: Trial # 36- 

Errors in the court's charge, on an issue answered in favor of the party 
who makes the exceptive assignments of error, are  harmless. To be 
reversible, the error must be material and prejudicial to appellant's 
rights. 
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WOODS v. ROADWAY EXPRESS, INC., and SwmN v. ROADWAY EXPRESS, INC. 

,IPPEBL by plaintiffs from Bone ,  J., a t  October Term, 1942, of ORANGE. 
Two actions to recover damages for the wrongful deaths of the plain- 

tiffs' intestates, alleged to have been caused by the negligence of t h e  
defendant, consolidated for the purpose of trial. 

On 6 October, 1941, about 8 o'clock p.m., on Highway KO. 70, in 
Orange County, west of Hillsboro, Edward Woods was driving a Chevro- 
let automobile in an easterly direction. I n  the automobile with him 
were Mabel Lee Swann, Robert Swepson, Hallie Pear l  Swepson and 
Christine Swepson. On the said highway at the same time and a t  the 
same place and going in the same direction, H. L. Lowdermilk was 
driving a trailer-truck of the Roadway Express, Inc., the defendant. 

The automobile in which the intestates were riding passed the truck 
of the defendant, and after going some distance slowed up, and the driver 
of the defendant's truck endeavored to pass the intestates' automobile, 
when said automobile was turned suddenly to the left, the north, to enter 
an intersecting road, thereby causing a collision between the truck and 
the automobile, resulting in the deaths of the intestates, Edward Woods 
and Mabel Lee Swann. 

The jury found in the case of Woods' administrator that  the defend- 
ant was guilty of actionable negligence, that  the intestate was guilty of 
contributory negligence, and denied recovery; and in the case of Swann's 
administrator that  the defendant was guilty of negligence and awarded 
the plaintiff damages in the sum of one thousand dollars. 

~ E o m  judgment predicated on the verdict each of the plaintiffs ap- 
pealed, assigning errors. 

T h o m a s  C. Car ter ,  J u n e  A. C m m p l e r ,  and G r a h a m  Le. Eskr idge  for 
plainf i f f s ,  appel lanfs .  

B o n n ~ r  S a w y e r  and  S n p p  d S a p p  for d e f e n d a n t ,  appellee. 

SCIIENCK, J. The first exceptive a~s ignment  of error set out in ap- 
pellants' brief relates to the court's exclusion of testimony of the father 
of the intestate Woods to the effect that  he, the witness, saw the body of 
his dcacl son in the funeral home and saw the wound on the left arm. 
This testimony was offered ostensibly to shorn that  the intestate had his 
left hand outside of the automobile, as 3 signal of his intention to turn  
to the left, a t  the time of the fatal  collision. The witness not being an 
expert, could not hare  testified as to the cause of the fats1 collision when 
he did not see i t  occur. This assignment is untenable. 

The second and third exceptire assignments of error set out in appel- 
lant's brief relate to the court's failure to instruct the jury not to con- 
sider certain testimony, objection to r h i c h  mas sustained. I n  the ab- 
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sence of a request for such instruction, such assignment of error is 

untenable. K O  such request was made. 
The fourth and fifth and eleventh exceptive assignmeiits of error set 

out i n  appellants' brief relate to the admission, over objection, of testi- 
mony to the effect that  immediately after the collision Hallie Pear l  
S~vepson, who was thrown out of the automobile, stated that  she had told 
the driver of the automobile that  this (collision) was going to happen, 
that he n-as driving in and out of traffic, running past cars. This testi- 
mony n a s  first admitted for the limited purpose of contradicting the 
t ea t imon~  of Hallie Pear l  Swepson to the effect that  she had made no 
qnch statements, and, subsequently, was admitted generally  hen a mit- 
ness, one Bernard, testified that Hallie Pear l  Swepson, "was thrown 
from the car as the trailer hi t  it, and she came running back, ihe naq 
hollering I told him not to do it, I told him not to do it-in their colored 
language." she said, "I told him not to go in and out, and not to drire 
like he was crazy." TVe are of the opinion that his Honor's ruling waq 
correct. The testirnon? uncler inveqtigation waq clearly competent to 
contradict the former tcstimony of IIallie Pearl  Swepson, and when i t  

made to appear that  thc statementq n e w  made almost contempo- 
raneouq n it11 the collision. and nere  spontaneous utterances of the mind 
nhile under the influence of the transaction, such testimony became 
competent generally as pars  res  gcsfte,  no matter by ~ h o m  made. Young  
2.. Sfeusclrt, 191  S. C., 297 (302-3)) 131 S. E., '735, and cases there cited. 

The twelfth exceptive asqignment of error relates to  the reference 
lriade in the charge to the testimony admitted as pars r e s  p s t c e .  Since 
there n-as no error in the aclmi~sion of the testimony there was 110 error 
in referring to it in the charge. 

The sixth, ierenth, ninth and tenth exceptive assignnientq of error 
set out in the appellants7 brief relate to eridence which it i? contended 
are purely conclusions and opinions of the witnesses, and are therefore 
incompetent. We do not concur in these contentions for the reason that  
\re are of the opinion that  the evidence assailed was nothing more than 
a "~horthand qtatrmcnt of facts" as they existed. X , y w s  I .  17fil i t ies CO., 
208 N. C'. .  293 (295) ,  180 S. E., 694. 

The eighth exceptire assignment of error which relates to the refusal 
of the ronrt to allow the mitneqs to uqe a certain photograph to explain 
his twtinioiiy cannot be suctained for the reason, first, that  the photo- 
<raph x a s  not qhov-n to be a true representation of the wreck; second, 
it does not appear in the record how the witness would have used the 
photograph to explain his testimony. 

The thirteenth, fourteenth, fifteenth and nineteenth exceptive assign- 
ments of error set out i n  the appellants' brief relate to excerpts from his 
TTonor'. charge. A\ll of these excerpts were addressed to the first issue 
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in each case, which presented the question as to whether the plaintiffs' 
intestates were injured and killed by the actionable negligence of the 
defendant. The jury answered the first issue in each case in the affirma- 
tive, that  is, in favor of the plaintiffs; therefore, if there was error in 
any of the excerpts assailed, such error was harmless to the plaintiffs, 
appellants. "To be reversible i t  must appear that the error was material 
and prejudicial to appellant's rights. S. v. Beal, 199 IT. C., 278, 154 
S. E., 604." TVhife c. McCabr, 208 N. C., 301 (304)) 180 S. E., 704. 

The sixteenth, seventeenth and eighteenth exceptive assignments of 
error set out in the appellants' brief relate to excerpts from his Honor's 
charge upon the second issue in the case of Woods' administrator which 
presents the question as to whether the intestate by his own negligence 
contributed to his own injury and death. We have examined the charge 
as i t  relates to the contributory negligence of the intestate Woods, the 
driver of the automobile, and we find it free from prejudicial error. I f  
the plaintiff administrator desired a fuller and more de~ailed charge it 
was his duty to ask therefor by presenting prayers for special instruc- 
tions. C. S., 565; 8. c. Spillmnn, 210 N. C., 271, 186 S. E., 322; S.  1%.  

Jackson, 190 N. C., 862, 129 S. E., 582. 
The twentieth exceptive assignment of error set out in the appellants' 

brief relates to the charge of his Honor upon the second issue in  the case 
of Swann's administrator addressed to the measure of damages. We 
hare examined the pertinent portion of the charge and find no preju- 
dicial error therein. I f  the plaintiff desired a fuller or more detailed 
charge i t  was incunlbent upon him to have requested i t  by way of prayers 
for special instructions. The fact that the court failed to charge that  the 
father of the intestate would have been entitled to her earnings until 
she had reached the age of 21 years, if error, was error in favor of the 
plaintiff, and, therefore, not prejudicial. 

We have exanlined the entire record, and each assignment of error in 
detail, and are left with the impression that the plaintiffs have had a 
fair and impartial trial, and, therefore, find 

N o  error. 
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Ix RE JEFFRESS 

(Filed 2 June, 1943.) 

Insane Persons §#  17, 1 8 :  Guardiz~n and Ward § 6 :  Appeal and Error 
§ 

Where a person has been adjudged incompetent, under C. S., 2285, 
and a trustee of his property appointed, and thereafter, upon petition 
before the clerk under C. S., 2287, by the person so adjudged incompetent, 
after his trustee or guardian has been made a party as required by ch. 145, 
Public Laws 1941, he is found competent by a jury and is so adjudged by 
the clerk, the Superior Court has power to review the matter, on proper 
showing for cc~.t lorari  by the trustee or guardian, and it would seem that 
the procedure provided in C. S.. 2 2 S .  on appeal might appropriatelr be 
followed on such review. 

APPEAL by Louise A. Jeffress, Trustee, from Bobbit t ,  .T., at  J anua ry  
Civil Term, 1943, of GUILFORD. 

Application by Louise A. Jeffress, Trustee of Edwin B. Jeffress, for 
certiorari to review restoration proceeding before the clerk of the Supe- 
rior Court of Guilford County, i t  being found on such hearing that  
Edwin B. Jeffress is %ox- sane, and of sound mind and memory, and 
competent to manage his own affairs." 

The record discloses that  on 4 December, 1934, E d ~ v i n  B. Jeffress was 
adjudged "incompetent from want of understanding to manage his 
affairs by reasoil of physical and mental 7-eakness on account of disease," 
in a proceeding under C. S., 2285, and Louise A. Jeffress, his wife, mas 
appointed trustee of his property, estimated to be worth in excess of half 
a million dollars. 

On 24 October, 1942, a petition was filed before the clerk by Edwin B. 
Jeffress alleging tha t  he was then sane and of sound mind and memory, 
and asking that  a jury of six freeholders be summoned to inquire into 
his sanity as provided by C. S., 228'7. Louise A. Jeffress, Trustee, was 
made a party to the proceeding as required by ch. 145, Public Lams 1941. 
She filed answer and denied the allegations of the petition. 

On the hearing, the jury found in favor of the petitioner as above 
indicated. The  clerk held that  he was without authority, discretionary 
or otherwise, t o  set aside the verdict and entered judgment thereon, and 
ordered the Trustee to file her final account and be discharged. 

Thereafter, on 25 November, 1942, the Trustee applied to the judge of 
the Superior Court for a writ of certiorari and supersedeas, which was 
granted and the matter placed on the civil issue docket for hearing at 
the next civil term, Guilford Superior Court. The respondent filed 
answer and asked that  the writ be dismissed and the judgment of the 
clerk confirmed. 
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At the January Civil Term, 1943, Guilford Superior Court, the 
matter came on for hearing and resulted in a dismissal of the writ, and 
confirmation of the clerk's order, the court holding that the trustee "has 
no status or position adverse to the respondent whereby she is entitled 
to a review of the proceedings," and further that the petitioner "has 
shown no error in law in the conduct of said proceedings." 

From this ruling, the Trustee appeals, assigning errors. 

G. C. H a m p f o n ,  Jr. ,  E. D. Broadhurst ,  and 8. J .  S t e r n  for petitioner. 
appellee. 

Brooks,  N c L e n d o n  d Ilolderness and R. D. Douglas for  respondent,  
appellant.  

STACY, C. J. The question for decision is ~ ~ h e t h e r  the application 
of the trustee for a review of the restoration proceeding should be 
entertained. The trial court answered in the negative upon two grounds, 
(1) because the trustee is not such a party as may ask for a review, 
and (2) for that no error in the proceeding has been shown. We are 
inclined to a different view. 

In l imine,  it will be observed that on petition before the clerk under 
C. S., 2255, to declare a person incompetent from want of understand- 
ing to manage his affairs, which may be filed by any person in behalf 
of the one deemed incompetent, either the petitioner or the respondent 
is permitted to appeal from the finding of the jury to the next term of 
the Superior Court, when the matters at  issue are to be regularly tried 
de novo  before a jury. Conversely, no such right of appeal is provided 
by C. S., 2287, when the proceeding is for restoration to competency. 
R a y  v .  R a y ,  33 N .  C., 357. 

I n  consequence of the decision in I n  re  B r y ,  216 N .  C., 427, 5 S. E. 
(2d), 142 (1939), the General Assembly of 1941 amended the restora- 
tion statute so as to provide "that in all cases where a guardian has been 
appointed . . . said guardian shall be made a party to such action 
before final determination thereof." Ch. 145, Public Laws 1941. On 
petition before the clerk under this section, which ma.7 be filed by the 
person formerly adjudged incompetent, or by any friend, relative or 
guardian of such person, and wherein the guardian i , ~  required to be 
made a party before final determination, the clerk is directed, upon 
notice, to issue an order to the sheriff of the county commanding him to 
summon a jury of six freeholders to inquire into the matter, and the 
jury is enjoined to "make return of their proceedings under their hands 
to the clerk, who shall file and record the same." Hence, the proper 
method of review would be by application for certiorari. I n  re  S y l i v a n f ,  
212 R. C., 343, 193 S. E., 422; I n  re Cook,  218 N. C., 384, 11 S. E. (2d), 



N. C.] S P R I N G  TERM, 1943. 275 

142; Unemployment Compensation Corn. v. Kirby ,  212 N. C., 763, 194 
S. E., 474. 

I f  the guardian or trustee be sufficiently interested to make him a 
necessary party to the restoration proceeding before final determination, 
it would seem that such guardian or trustee has sufficient interest to ask 
for a review, should he be aggrieved or adversely affected by the result. 
In re  Buyer,  108 Wash., 565, 185 P., 606; Hunter  v. Buchanan, 87 Neb., 
277, 127 N. W., 166, 29 L. R. A. (N. S.), 147, Ann. Cas. 1912 A, 1072; 
2 Am. Jur., 961 ; 2 R. C. L., 55. 

As the proceeding before the clerk is summary in character, In re Dry ,  
supra, with the result falling short of res judicata, Johnson v. Ins.  Co., 
217 N.  C., 139, 7 S. E. (2d), 475, it may be Brobdingnagian to speak of 
errors in the proceeding. Bethea v. VcLennon ,  23 N.  C., 523. However, 
it appears that the clerk undertook to charge the jury. I n  this he 
arrayed the different contentions, instructed them as to the burden of 
proof, and ended with these apparently conflicting peremptory instruc- 
tions : 

1. "I charge you, gentlemen of the jury, that if upon consideration 
of all the evidence you are satisfied by the greater weight thereof and 
find the facts to be as contended by the petitioner, and as testified to by 
those witnesses offered by the petitioner, then it is your duty to answer 
the issue Yes." 

2. "I charge you, gentlemen of the jury, that if you find from the 
evidence the facts to be as contended by the respondent and as testified 
by the witnesses offered by her, then it is your duty to answer the issue 
No." 

Moreover, it is alleged that the finding of the jury is clearly contrary 
to the weight of the evidence. The clerk concluded that he was without 
authority to interfere with the verdict. To say that six freeholders 
selected by the sheriff, with no right of challenge, can decide the matter 
irrevocably, is to ascribe to the statute an unusual grant of unbridled 
power. See Dowell v. Jacks, 58 N .  C., 417; S m i t h  v. Smi th ,  106 
N. C., 498, 11 S. E., 188; Groves v. Wore ,  182 S. C., 553, 109 S. E., 
568; Bethea c. XeLennon,  supra. A reinquisition under C. S., 2285, 
n-ould only be circuitous and needlessly repetitious. 

Without further comment on the proceeding before the clerk, we think 
the showing is sufficient to warrant a rcriem of the matter in the Supe- 
rior Court. I n  re Dewey, 206 N .  C., 714, 175 S. E., 161. By analogy, 
it wollld seem that the procedure provided in C. S., 2285, on appeal 
might appropriately be followed on such review. See Higdon v. Light 
Co., 207 N. C., 39, 135 S. E., 710; 6'. I > .  Carroil[, 194 N .  C., 37. 138 
S. E., 339. 

Error and remanded. 
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MRS. CLARA HOWELL PHILLIPS v. JUSTIN E. I'HILLIPS. 

(Filed 2 June, 1943.) 
1. Divorce §§ 11, 13- 

Under C. S., 1667, authorizing an action for alimony without divorce, 
subsistence and counsel fees pendente lite may now be a'llowed. 

2. Divorce 8 1 3 -  
Although the plaintiff does not ask for divorce in a ;suit under O. S., 

1667, she must charge and prove such injurious conduct on the part of 
the husband as would entitle her to a divorce a mmsa et  thoro at least. 

3. Divorce § 5- 

Condonation, in an action between husband and wife, is a specific 
affirmative defense to be alleged and proven by the party insisting upon 
it, and is not required to be negatived by the opposing p:irty. 

4. Divorce § 11- 
The allowance of subsistence and counsel fees pendcrkte Zite is in the 

discretion of the trial court, who is not required to make formal findings 
of fact upon such a motion, unless the charge of adultery is made against 
the wife; and the court's ruling  ill not be disturbed i n  the absence of 
abuse of discretion. 

APPEAL by defendant from Thompson, J., at  October Civil Term, 
1942, of ROBESON. 

The plaintiff brought this action against her husband for alimony 
without divorce under C. S., 1667, alleging that he had separated him- 
self from her and failed to provide necessary subsistence according to 
his means and condition in  life. She further alleged as grounds of her 
action tha t  defendant had committed adultery a t  various and sundry 
times, and had been living as man and wife with a certain woman in 
Brunswick County. 

The complaint then is addressed to a description of the defendant's 
estate and earning capacity. 

The defendant replied, denying substantial allegatioiis of the com- 
plaint except as to his adultery. H e  admits that  he was convicted of 
that  crime in Brunswick County. 

Plaintiff made a motion for subsistence and counsel fees pendente lite, 
which mas heard upon affidavits and oral testimony at October Civil 
Term, 1942, by Thompson, Judge. At  that  time there w,w elicited from 
the plaintiff an  admission that  defendant had visited her during the 
pendency of this action for one night, and that  the tmo occupied the 
same bed. Plaintiff, however, testified that  there was no sexual inter- 
course. The defendant insisted that  his offense was thereby condoned 
as a matter of law. 
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Judge Thompson passed upon the testimony and found that although 
the defendant had come to the house of the plaintiff on 12 October, 
1942, and remained during the night, occupying the same bed with her, 
no marital or sexual relations were had, and held that there was no 
condonation of the adultery of the husband, as a matter of law, upon 
these facts. 

At the same term of court, upon these affidavits and oral testimony, 
Judge Thompson, finding pertinent facts, made an order allowing sub- 
sistence to the plaintiff pending the final determination of the issues, of 
$35.00 per month, beginning with the month of October, 1942, and an 
additional sum of $75.00 attorney's fees pendente  l i te ,  the said sum to 
be taken into consideration when final allowance of attorney's fees have 
been made. 

The order provides that the complaint should have the effect of l is  
pendens,  entitling the plaintiff to a lien on the property for the satisfac- 
tion of allowances made in the order. 

The defendant appealed from the order, assigning errors. 

V a r s e r ,  M c I n t y r e  & H e n r y  for  p la in t i f f ,  appellee.  
E l l i s  E. P a g e  a n d  F. D. H a c k e t t  for de f endan t ,  appe l lan t .  

SEAWELL, J. We do not understand that it is contended that subsist- 
ence and counsel fees pendente  l i f e  may not now be allowed under C. s., 
1667, authorizing an action for alimony without divorce. The original 
Act of 1871-72 did not so provide; but successive amendments by ch. 24, 
Public Laws of 1919, and ch. 123, Public Laws of 1921, permitted an 
allowance of subsistence and of counsel fees pending the hearing on the 
issues. See history of this legislation per d d n m s ,  J., in J loore  v. X o o r e ,  
185 N .  C., 332, 335, 117 S. E., 1 2 ;  Peele  v. Peele ,  216 x. C., 298, 4 S. E.  
(2d), 616; H o l l o w a y  v. I Io l loway ,  214 K. C., 662, 200 S. E., 436. The 
defendant merely contends that, as a matter of law, such allowances 
should not be made upon the facts of this case and 011 plaintiff's own 
showing. 

Under C. S., 1667, although the plaintiff does not ask for divorce, she 
must charge and prove such injurious conduct on the part of the husband 
as would entitle her to a divorce a m e n s a  et f horo ,  at least. She charged 
abandonment, failure to support, and adultery, which is sufficient to 
satisfy the statute. 

Although he had made no plea of condonement in his answer, the 
defendant undertook to set up this defense against plaintiff's motion for 
alimony and counsel fees pendente  l i te.  
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I n  Blakely v. Blakely, 186 N.  C., 351, 119 S. E., 485, referring to the 
defense of condonation, it is said: "It is very generally regarded as a 
specific affirmative defense to be alleged and proved by the party insist- 
ing upon it, and is not required to be negatived by the opposing pleader. 
White v. White, 171 Va., 244; Odom zl. Odom, 36 Ga., 386; 9 R. C. L., 
386. And decisions of our own Court, in  Kinney v. Kinney, 149 N .  C., 
321; Steel v. Steel, 104 N .  C., 631-638, and other cases, are in full 
approval of the general principle.'' 

We see no reason why this rule of practice should not be enforced 
since the defense affects the plaintiff's case so importantly, and the 
rule is similar to that which obtains with respect to many other affirma- 
tive defenses which go to the defeat of the action. The defendant not 
having relied upon condonation in his answer should not be heard upon 
the point in resisting the motion for subsistence and suit money. 

The defendant contends that the complaint and testimony of the wife 
fully establish that he had made adequate provision for her subsistence 
and that she has income out of this provision sufficient for suit money. 
But there are so many things to be taken into consideration upon such 
a question that it is difficult to conceive how it could ever become a 
matter of law, except upon an abuse of discretion by the trial judge, 
which does not appear in the case at  bar. I f  there are such cases, they 
must be rare. I n  this connection it may be proper to note that the 
discretion given to the trial judge is so wide that he is not required to 
make formal findings of fact upon such a motion, unless the charge of 
adultery is made against the wife. Soutlznrd v. Southad, 208 N .  C., 
392, 180 S. E., 665; Price v. Price, 188 N. C., 640, 125 S. E., 264. 

Of course, the introduction of evidence and the finding of facts were 
for the sole purposes of the motion, and the facts found are not con- 
clusive on the trial of the issues. Moore v. Noore, supra. 

We conclude that no error is disclosed in defendant's appeal, and 
the order is 

Affirmed. 
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STATE O F  NORTH CAROLISA, Ex  REL. R. I:. JONES, ADMIXISTRATOR, CUM 
TESTAMENTO ANNEXO, DE BONIS NON, OF I-IENRP HAYNIE, DECEASED, v. 
E. C.  GRIGGS, PRIXCIPAL; ASD I<. TIv. ASHGRAFT, THE BANK OF 
WADESBORO, EXECUTOR OF L. D. ROBINSON, DECEASED ; , W. HENRY 
LILES, L. J. HUKTLET, AND F. RI. HIGHTOWER, EXECUTORS OF F. 31. 
HIGHTOTVER, DECEASED. AKD E F F I E  A. LITTLE AND H. TV. LITTLE, 
JR., E x ~ c o ~ o ~ s  O F  H. TV. LITTLE, DECEASED; AND THE FIRST NA- 
TIOXAL BANK O F  WADESBORO, K. G., ~ D ~ I I N I ~ T R A T O R  O F  C. h3. 
BURNS, DECEASED, SURETIES; ASD E, C. GRIGGS, INDIVIDUALLY, H. 
BATTLE GRIGGS. HERBERT C. GRIGGS .4ND MRS. DAVID G. BAL- 
LINGER. 

( Filed 2 June, 1943.) 
1. Trial § 54- 

Where the court below in denying a motion made no filldings of fact 
on the point involved, but there n7as evidence to support the ruling and 
no request was made that the facts be found, it  will be presumed on 
appeal that  the court found sufficient facts to support its conclusions. 

2. Courts § lb: Executors and Administrators § 27- 

While the clerk of the Superior Court has exclnsire original jurisdic- 
tion as  to matters of probate and the judge has no power therein unless 
the matter is brought before him by appeal, the Superior Court in term 
is  by statute constituted a forum for the settlement of controversies over 
estates. C. S., 135. 

3. Executors and  Administrators § 2+ 

While the clerk of the Superior Court is not necessarily bound by ,an 
agreement of the parties to approve an account and is free to exercise 
his own judgment on matters of probate as  long as  they are  before him. 
the agreement does bind the parties who signed it ,  in the absence of 
mistake or fraud or other inequitable conduct. 

4. Contracts § 7c- 

An agreement not to sue, or to withdraw a defense, or to waive an 
objection in another forum, is hiuding  hen based upon the valuable con- 
sideration of mutual promises, and the court is  not without jurisdiction 
to sanction it. 

5. Judgments  §§ 1, 4- 

A consent judgment is the contract of the parties, entered upon the 
records with the approval and sanction of a court of competent jurisdic- 
tion, and such contracts cannot be modified or set aside without the 
consent of the parties thereto, except for fraud, or mistake, and in order 
to vacate such a judgment an independent action must be instituted. 

APPEAL by movant, H. Batt le  Griggs, f r o m  Armstrong, J., at March  
Term,  1943, of AXSON. Affirmed. 

Motion i n  the  cause by  H. Bat t l e  Griggs t o  s t r ike out a paragraph  
f r o m  the  judgment previously rendered by consent. Motion denied and 
movant appealed. 
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J .  F. M i l l i k e n  for m o v a n t ,  appel lant .  
Bred J .  C o x e  for plaint i f f ,  appellee. 

DEVIK, J. The movant, H. Battle Griggs, sought to have stricken 
out the seventh paragraph of a consent judgment heretofore entered in 
the above entitled cause. His motion for this purpose was denied by 
the court below, and he brings the case here for review of this ruling. 

From the recital of the facts in this case when it was here at  Spring 
Term, 1941, as reported in 219 S. C., 700, 14 S. E. (2d), 836, it 
appears that the action was originally instituted by R. B. Jones, admin- 
istrator c u m  tes tamento annexo,  de  bonis non ,  of the estate of Henry 
Haynie, against the former administrator of the estate: E. C. Griggs, 
and the sureties on his bond, for an accounting. To this action the 
original defendants asked that H. Battle Griggs, Herbert C. Griggs, 
Xrs. David C. Ballinger and E. C. Griggs, individually and as executor 
of Mrs. Sarah Griggs, be made parties defendant. Their motion was 
allowed by the Superior Court a t  November Term, 1940, and this Court 
affirmed. These last named defendants are related to each other, and 
to the cause, in the following manner. Henry Haynie's daughter Sarah 
married E. C. Griggs, and H. Battle Griggs and Herbert C. Qriggs are 
their children. Mrs. Ballinger is a daughter of Sarah Griggs by a 
former marriage. Sarah Griggs is dead and E. C. Griggs is the execu- 
tor of her estate. 

Having been made parties, H. Battle Griggs and others filed answers 
in the cause, alleging among other things that there had been turned 
over to the plaintiff as administrator of the Haynie estate property 
which belonged to the estate of Xrs.  Sarah Griggs, and to which plain- 
tiff was not-entitled. I t  was further alleged in movant's answer that 
the plaintiff, having no right to administer property rightfully belong- 
ing to the estate of Mrs. Sarah Griggs, had "no right to charge against 
the same expenses, attorneys' fees and commissions." 

Subsequently, at  September Term, 1942, all the parties to the suit 
entered into an agreement to adjust, compromise and settle the entire 
controversy, and the agreement was drawn up in the form of a judgment 
and signed by all the parties or their attorneys, including the personal 
signature of the movant, H. Battle Griggs. This agreement, reciting in 
detail the terms of the various agreements entered into between the 
parties, was approved by the presiding judge and entered on the records 
of the court. 

Paragraph 7 of the consent judgment, which movant now seeks to 
have stricken out, relates to the accounts heretofore filed by the plaintiff 
as administrator of the Haynie estate in the office of the clerk, and 
recites the agreement that they "are hereby approved by all the parties." 
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. . . "and no objections thereto shall be filed by any of the defendants." 
The movant, 11. Battle Griggs, in hiq motion in the cause, alleged that  

he did not know paragraph 7 was in the judgment when he signed it, 
that  he did not hare  an opportunity to read i t  and 1-a~ misled by the 
plaintiff. The court below, in denying his motion, made 110 findings of 
fact on this point, but, as there was evidence to support the ruling and 
as there was no request that  the facts be found, it mill be presumed that  
the court found sufficient facts to support his conclusion. Parris  v. 
Fischer CC Co.,  219 X. C., 292, 13  S .  E. (2tl), 5-10; Rosser 1 , .  X n f f h e x s ,  
217 N. C., 132, 6 S. E. (2d),  549 ; D u ~ l n  1 % .  TT'ilson, 210 S. C., 493, 187 
S. E., 502. The m o ~ a n t ' s  attack on the offending paragraph on this 
ground is not sustained. 

Jlorant's only other ground of attack is that the court did not have 
power to sanction the agreement into which he entered with the other 
parties to this litigation, for the purpose of settlement and compromise, 
berauce paragraph 7 relates to the matter of certain administration 
allowances which are in the exclusive jurisdiction of the clerk. 

Undoubtedly the clerk of the Superior Court has exclusive original 
jurisdiction as to matters of probate, and the judge has no power to 
allow or disallow an item in an administrator's account unless the matter 
is brought before him by appeal. I n  that  event, usually, after ruling 
on the questions of lam, the matter should be remanded to the clerk. 
The distinction between the judge's jurisdiction in civil actions and 
special proceedings, and in matters strictly of probate, is pointed out in 
In  r e  Styers ,  202 N. C., '715, 164 S.  E., 1231. See also C o d y  a. Houey ,  
219 N .  C., 369, 14 S. E. (2d),  30. I t  is true the Superior Court in term 
is by statute constituted a forum for the settlement of controversies over 
estates (C. S., 135),  and the power of the Superior Court to entertain 
administration suits and for the settlement of estates is well recognized. 
I n  re IJege ,  205 N .  C.. 625, 172 S. E., 345; I n  re Estate of W r i g h t ,  200 
N. C., 620, 155 S. E., 102; Fisher v. Trust Co., 138 N. C., 90, 50 S. E., 
592. 

But  wr do not understand that paragraph 7 of the consent judgment 
purport, to usurp the probate func+tions of the clerk, or to allow or dis- 
allow an  item or to direct the clerk to do so. The agreement was that  
the accounts mere approved by the parties. The clerk is not necessarily 
bound by an agreement of the parties to approre an account and is free 
to exercise his own judgment on matters of probate so long as they are 
before him. But  the agreement does bind the parties who signed the 
contract. The movant here has agreed that  he would make no objection 
to the plaintiff's account. An  agreement not to sue, or to withdraw a 
defense, or to  waive an  objection to a proceeding in another forum, is 
binding when based upon the valuable consideration of mutual promises, 
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and the court is not without jurisdiction to sanction such an agreement. 
Bailey v. UcLain, 215 N. C., 150, 1 S. E. (2d),  372. I n  the absence of 
proof of mistake or fraud or other inequitable conduct, one who has 
signed an  agreement with other parties may not be permitted to abro- 
gate any par t  of i t  over their objection. An  agreement lawfully entered 
into and based on consideration should not be set aside except for gravest 
reasons. I n  the apt  phrases of the Apostle Paul ,  "Though i t  be but a 
man's covenant, yet if it  be confirmed, no man disannulleth, or addeth 
thereto." Gal. 3 95 .  

Consent judgments and the efforts to avoid their consequences have 
frequently engaged the attention of our courts. The underlying prin- 
ciples have been repeatedly stated. I n  a well considered opinion in 
R e e n  v. Parker, 217 N.  C., 378, 8 S. E. (2d),  209, W i n b o r n e ,  J., speak- 
ing for the Court, states the law in these words : "It is a settled principle 
of law in  this State that  a consent judgment is the contract of the 
parties entered upon the records with the approval and sanction of a 
court of competent jurisdiction, and that  such contracts, cannot be modi- 
fied or set aside without the consent of the parties thereto, except for 
fraud or mistake, and that  in order to vacate such judgment an inde- 
pendent action must be instituted." Numerous decisions are cited in 
support. 

The  agreement entered into by H. Battle Griggs, the movant, as con- 
tained in  the consent judgment and evidenced by his signature, cannot 
be treated as a nullity. H i s  contract that  no objection should be filed 
was binding on him, whatever its effect on the clerk, and he may not 
be permitted now to withdraw his consent. We conclude that  the ruling 
of the court below denying the motion to strike the seventh paragraph 
from the consent judgment must be 

Affirmed. 

a. F. O'KELLT r. C .  I,. BAIIREE. 

(Filed 2 June, 1943. ) 
Automobiles § 9d- 

Where plaintiff, a guest passenger, and defenclnnt mere driving, at 
uight on a paved road in defendant's car, when suddenly the lights on the 
car went out and defendant, as he was slowing down to stop, asked 
plaintiff to open the door and look out and warn him of danger, which 
plaintiff did, and in response to such warning defendant cut his wheels 
back on the pavement so suddenly that plaintiff was thrown from the car 
and was injured, the car traveling its own length only after the accident, 
defendant was confronted with an emergency and motion for judgment as 
of nonsuit properly allowed. 
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APPEAL by plaintiff from BlacX~stock, Special Judge, a t  January  
Term, 1943, of DURHAM. 

Civil action instituted by plaintiff, a guest passenger in an automobile, 
to recover for personal injuries alleged to have resulted from the defend- 
ant's negligent operation of the automobile. 

Plaintiff and defendant are partners engaged in the retail grocery 
business. On the night of 11 December, 1941, the plaintiff had gone 
with the defendant, in defendant's automobile, on an  errand of personal 
business for the defendant. As they were returning to Durham over 
the new Duke Road, somewhere between S:00 and 10:00 o'clock, the 
lights on the car blew out. At  that  time the defendant mas not traveling 
fast, probably 30 or 35 miles an hour. Plaintiff testified: "When the 
lights went out ererything was real black. Mr. Barbee said, 'Open the 
door and look out and see where we are in the road, so I will know what 
to do.' I opened the door and said, 'Yon are on the shoulder now,' and 
when I said that  he just pulled the wheel over like that. H e  turned it 
to the left to get hack on the highway. I3e was off the right side of the 
road and he turned i t  back into the highway to the left, and when he 
turned it he was so quick that  I pitched right out of the car." 

The defendant testified, as a witness for plaintiff, as follows: "After 
the lights went out I asked Mr. 07Kel ly  to watch and not let me run off 
the road. When I asked him to ~ a t c h  he opened the door, and after he 
opened the door he said something about I was off the road, and about 
that  time I felt my  front wheels run  off the pavement. H e  said that  I 
was about to run  off the road. Xhout the same time I felt my front 
wheels drop from the pavement, and I cut it pretty sharp. I cut the 
steering wheel to the left. When I cut my wheel to the left I saw 
,Mr. 07Kelly's feet, or rather I felt them, and I stopped the car and 
jumped out and ran  back and found him lying on the pavement. At  
the time I cut my  wheel to the left I knew that  Mr. O'Kelly had the 
door opcn and was looking out the door." On cross-examination, this 
xitness identified a written statement signed by him on 17 December, 
1941, in which he said: "I had been driving about 40 or 50 miles an  
hour on the right side of the road, and as soon as my lights went off I 
started to  stop. I said something to Mr. 07Ee l ly  about watching his 
side of the road and letting me know if I was about to run  off the road. 
I did not ask him a t  any time to open the door, and look out. However, 
Mr. 07Kel ly  did open the door, and somehow fell out. My car was 
stopped about a car's length from where I found Mr. 07Ee l ly  on the 
road, and he was unconscious. My  car was in the center of the pave- 
ment, and I a t  no time ran off the pavement." 
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At the close of plaintiff's evidence, defendant moved for judgment as 
of nonsuit. Motion allowed. Judgment signed accordingly. Plaintiff 
appeals, assigning error. 

Vic tor  S .  B r y a n t  for plaintiff. 
Puller, Reade, Umstead & Puller  for  defendant. 

DEXKY, J. We do not think the evidence on this record, when con- 
sidered in the light most favorable to plaintiff, establishes actionable 
negligence on the part  of defendant. The accident occurred a t  night, 
after the lights on defendant's automobile blew out and before the car 
was stopped, which according to the evidence was immediately there- 
after. The  automobile was stopped within about the car's length of 
where the accident occurred. The defendant was confronted with an 
emergency, and the evidence does not disclose a failure on his part  to 
exercise ordinary care in the operation of his automobile under the 
circumstances. Mills  c. ~ l l o o r e ,  219 N. C., 25, 1 2  S. E. (2d),  661; 
Grimes v. Coach Co., 203 IZ'. C., 605, 166 S. E., 599. 

The judgment of the court below is 
Affirmed. 

S. C. RIPPLE v. T. A. M. STEVENSON. 

(Filed 2 June, 1943.) 
1. Partnership § 5- 

In an action by one partner against the other on a promissory note, 
which appears on its face to be a personal transact:ion between the 
parties, which the plaintiff's evidence confirms, a motion for nonsuit mas 
properly denied. 

2. Contracts §§ 8, 16- 
I t  is permissible for the parties to agree that a note shall be paid only 

in n certain manner, i.e., out  of a particular fund, by the foreclosure of 
collateral, or from rents collected, etc. And this part clf the agreement 
may be shown, though it rests in parol. 

.~PPEAL by defendant from G z ~ y n ,  J., at J anua ry  'rerm, 1943, of 
FORSYTH. 
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Civil action to recover on promissory note in words and figures as 
follows : 

Winston-Salem, N. C. 
Oct. 22, 1930 

"Ninety days after date, I promise to pay to S. C. Ripple or 
order Twenty-Five Hundred 6: No/100 Dollars for value re- 
ceived in Services payable with interest after date at Wachovia 
Bank & Trust Company. 

T. A. M. Stevenson (Seal)." 

The plaintiff alleges that on 15 April, 1932, the defendant made a 
payment of $75.00 on his note, which was duly credited thereon. The 
present action was instituted 11 April, 1942. 

The defendant admits the execution of the note, but pleads that it was 
to be paid out of rents or profits to be derived from an office building 
to be erected on a lot owned by plaintiff and defendant as tenants in 
common. I t  is admitted that there were no such rents or profits. 

The defendant further pleads payment of $1,143.80 on 22 June, 1931, 
derived from other transactions, which he alleges the plaintiff failed to 
credit on the note. He also pleads the ten-year statute of limitations in 
bar of the plaintiff's right to recover. 

Upon the issues thus joined, the jury returned a verdict in favor of 
the plaintiff. From judgment thereon, the defendant appeals, assigning 
errors. 

Fred M.  Parrish for plaintif, appellee. 
Richmond Rucker and Womble, Carlyle, Marfin $. Sandridge for 

defendant, appellant. 

STACY, C. J. We have here for determination, (1) the merit of the 
motion for judgment as in case of nonsuit, and (2) the correctness of 
the charge. 

The right to maintain the action is challenged on the ground that the 
plaintiff is not the real party in interest, as the "services" for which the 
note was giren mere rendered to the partnership of Ripple and Steven- 
son. Chapman v. illclawhorn, 150 N .  C., 166, 63 S. E., 721. Even so, 
it also appears that the note represents a personal transaction between 
the parties. At least, such is the plaintiff's evidence, and this would 
seem to be sufficient to defeat the motion for judgment of nonsuit under 
one or more of the exceptions set out in Pugh v. New Bern, 193 N.  C., 
258, 136 S. E., 707. 
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I t  is permissible for the parties to agree that a note shall be paid only 
in a certain manner, e.g., out of a particular fund, by the foreclosure 
of collateral, or from rents collected from a certain building, etc. Jades 
v. Casstevens, 222 N.  C., 411. And this part of the agreement may be 
shown, though it rest in parol. I n  Wilson v. Allsbrook, 1303 N .  C., 498, 
166 S. E., 313, the alleged agreement was, that the note there ili suit 
should be paid "from rents collected by the defendant." Here, the 
defendant alleges a similar agreement. However, the jury did not 
accept the defendant's contention in respect of the mode of payment. 
See Evans v. Freeman, 142 N. C., 61, 54 S. E., 847; Bank v. Winslow, 
193 N. C., 470, 137 S. E., 320. 

I n  the light of the theory of the trial, as announced in the pleadings 
and pursued on the hearing, the case presents little more than contro- 
verted issues of fact, determinable alone by the jury. There are a num- 
ber of exceptions to the charge, some of omission, others of commission, 
but a careful perusal of the entire record induces the conclusion that 
none of them can be sustained.. I t  would be repetitious of familiar prin- 
ciples to discuss them in detail. The usual formula of contextual inter- 
pretation is to be applied to the charge. S. v. Smith, 221  N. C., 400, 
20 S. E. (2d), 360. 

On the record as presented, the verdict and judgment will be upheld. 
No error. 

THE CITY O F  RALEIGH, A MUSICIPAL CORPORATION, V. MECHANICS & 
FARMERS BANK. 

(Filed 14  July, 1943. ) 

1. Statutes 9 5a: Courts § la- 
Wisdom or impolicy of legislation is not a judicial question. The prov- 

ince of this Court ends when it interprets the legal effect of legislative 
enactments. 

a. Statutes g 5 1 6  
As a rule, in tletermining the construction to be given legislative enact- 

ments, the courts are not controlled by what the Legislature itself appar- 
ently thought the proper interpretation, but the language employed, taken 
in connection with the context, the subject matter and the purpose in 
view, must be considered in order to ascertain the legislative intent. 

When the heading of a section is misleading or is not borne out by the 
explicit language of the statute itself, it may be disregarded; but, when 
the meaning is not clear or there is ambiguity, the heading, which the 
Legislature had adopted in enacting the statute, becomes important in 
determining the legislative intent. 
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4. Municipal Corporations § 34: Limitation of Actions § 2a- 

I n  a suit under C. S., 7990, to foreclose a statutory lien on abutting 
property, given a city for  street improvements, all installments of the 
amounts assessed therefor, which are  ten years overdue when action is 
brought, are  barred by the statute of limitations under C. S., 2717 ( a ) ,  
now N. C. Code, 1943, s e a .  160-93, and no part of the proceeds of sale 
can be applied to the payment of such installments. 

5. Statutes § 5b: Constitutional Law §§ 4a, 413: Limitation of Actions 
5 l b :  Municipal Corporations § 3 P -  

The Legislature may set a time clock even for the sovereign; and the 
maxim nullum tempus occurrit regi is not applicable to statutes which 
impose a limitation upon the exercise of powers granted municipalities 
for the enforcement of statutory liens of assessments for  public improve- 
ments. 

6. Municipal Corporations 5 34- 

Local assessments may be a species of tax, but they a re  not taxes a s  
generally understood in constitutional restrictions and exemptions. 

7. Constitutional Law 5 4b: Taxation § l- 

There is no provision of the N. C. Constitution directly forbidding the 
Legislature to pass any law releasing or remitting taxes. 

8. Process § 2- 

I n  a civil action, the delivery of summons and copy of complaint to the 
sheriff for service fixes the beginning of the action a s  of that  date. 

WINBORNE, J., dissenting. 
STACY, C. J., and BARSHILL, J., concur in dissenting opinion. 

APPEAL b y  plaintiff f r o m  Burney, J., a t  F e b r u a r y  Term, 1943, of 
WAKE. Affirmed. 

T h i s  was a civil action f o r  the  foreclosure of street assessment liens, 
under  C. S., 7990, on eight lots i n  the  ci ty  of Raleigh, described i n  the  
pleadings, now owned by  the defendant. 

I t  was admit ted t h a t  t h e  proceedings f o r  t h e  assessment on t h e  de- 
scribed lots of t h e  apportioned cost of the  local improvements were suffi- 
cient to  subject said lots t o  a lien i n  favor  of the  plaintiff therefor, i n  
accordance wi th  the  statutes. T h e  improvements were made i n  1926 
and  1927, and  the  cost chargeable t o  said lots mas made  payable, i n  each 
case, i n  t en  equal annua l  installments thereafter.  T h e  installments were 
successively due the  first Monday  i n  October each year, wi th  interest 
f r o m  the  da te  of confirmation of the  assessment. Certain of the  earlier 
installments mere paid when due, bu t  the  others remain unpaid. T h e  
number  and  amount  of installments paid and those unpa id  a r e  set out  i n  
the pleadings and a re  undisputed. T h e  summons i n  this  action was 
issued 3 October, 1942, a n d  summons with copy of the  complaint was 
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delivered to the sheriff for service 5 October, 1942. The first Monday 
in October, 1932, was the 3rd day of that month. The defendant pleaded 
the statute of limitations as to each unpaid installment which became 
due more than ten years before the institution of the action. 

J u r y  trial was waived, and the court, after finding the facts, concluded 
"that each and all unpaid annual installments and interest thereon which 
became due and payable on or before the 4th day of October, 1932, are 
barred by the ten years' statute of limitations, being sec. 2717 (a) ,  N. C. 
Code, ch. 331, Public Laws 1929," and that the liens growing out of said 
installments are also barred and no part of the proceeds of sale can be 
applied to the payment of such installments. I t  was further concluded 
that the installments due in 1933, 1934, 1935, and 1936, together with 
interest thereon, were valid liens on the described lots. 

I t  was thereupon adjudged that the payment in full of the installments 
not barred should constitute a discharge of all claims and demands of 
the plaintiff on account of the improvements referred to, and that upon 
failure to pay, the described lots should be sold by the commissioners 
appointed for that purpose. 

To the conclusions of law and the judgment thereon the plaintiff duly 
excepted and appealed to this Court. 

P. H.  Busbee and John G. fMills, Jr.,  for plaintif Ci ty  of Raleigh, 
appellant. 

Wi l l iam Henry  Hoyt,  of counsel. 
Briggs & West  and Murray Allen for defendant Mechanics & Farmers 

Bank,  appellee. 
Wellons & Wellons, SV. A. Dees, Edzuard B .  Hope, Wi l l iam B.  Camp- 

bell, J .  W .  Ellis, Folger & Folger, F .  0. Carver, R. B .  Lee, P. V .  
Critcher, Waller D. Brown, Thorp & Thorp,  Womble, C~zrlyle, Martin & 
Sandridge (6 X-nt 8. Crews, G. IT. Jones, counsel arnici curia?. 

DEVIN, J. The plaintiff's appeal brings up for review the ruling of 
the court below that in a suit to foreclose the statutory lien on abutting 
property, given the city for street improvements, the installments of the 
amounts assessed therefor which are ten years past due are barred by the 
statute of limitations. 

The particular question posed is whether chapter 331, Public Laws 
1929 (sec. 2717 [a], N. C. Code), should be construed to impose a limi- 
tation of ten years, in a foreclosure suit under C. S., 7990, as to all 
installments of the amounts assessed for street improvelnents which are 
ten years overdue when action brought. 
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I t  is admitted that  several of the annual installments assessed against - 
the lots now belonging to  the defendant were more than ten years past 
due when this action was instituted. Hence, if the Act of 1929 be con- 
strued to be a statute of limitation, this action as to such installments 
is barred. Thus, the determinative question for decision is clearly pre- 
sented. 

I n  chapter 56 of the Consolidated Statutes are codified all the general 
laws relating to municipal corporations, and beginning with see. 2703 
and extending through see. 2737 are found the particular statutes regu- 
lating assessnlents for public improvements. The subject matter em- 
braced in  each of these sections is indicated by the heading. Sec. 2717 
relates to the enforcement of payment of assessments. At  the Session of 
1929 the Legislature, by ch. 331, amended see. 2717 by adding thereto 
provisions for reinstating and extending assessments in arrears, and then 
added an  entirely new section to the Consolidated Statutes, to appear 
next after 2717, as follows : "2717 ( a ) .  Sale of Foreclosure for Unpaid 
Assessments Barred in Ten Years:  N o  Penalties. N o  statute of limi- 
tation, whether fixed by law especially referred to in  this chapter or 
otherwise, shall bar the right of the municipality to enforce any remedy 
provided by law for the collection of unpaid assessments, whether for 
paving or other benefits, and whether such assessment is made under this 
chapter or under other general or specific acts, save from and after ten 
years from default in the payment thereof, or if payable in installments, 
ten years from the default in the payments of any installment. No 
penalties prescribed for failure to pay taxes shall apply to  special assess- 
ments, but they shall bear interest at the rate of six per cent per annum 
only . . ." 

While this act may be lacking in that  degree of precision ordinarily to 
be found in restrictive statutes, we think the legislative intent to fix a 
time limit of ten w a r s  for the institution of a suit to foreclose a street 
assessment lien sufficiently appears. 

I n  view of the decision of this Court in X o r g a n f o n  21. Avery, 179 
S. ('., 551, 103 S. E., 138, holding the three years' statute of linlitations 
applicable to suits to  enforce collections of street assessments, and the 
decision in Dminirqe Disfricf v. H u f f s t e f l e r ,  173 S. C., 523, 92 S. E., 368, 
holding the ten gears' statute applicable to drainage assessments, and 
P t h n n k  I - .  d s k e ~ t i l l e ,  154 Y. C., 40, 40 S.  E., 687, holding the assessment 
hat1 the effect of a judgment and lien, and Coble 7%. Dick, 194 N.  C., 732, 
110 S. E. ,  745, likening the aqsevment to a statutory mortgage, and in 
view of the local qtatutes prescribing for certain towns different limita- 
tions, as wcll as the prorision of C. S., 8037, then in force, prescribing 
a limitation of fire years for tax foreclosure for municipal corporations, 
it is reasonably to be inferred that by the language in whieh this section 
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was expressed the General Assembly intended to clarify the situation and 
to establish the uniform limitation of ten years for the enforcement by 
municipalities of the remedies provided by law for thie collection of 
unpaid assessments. 

While the legislative intent is to be gathered from the language used, 
it is obvious that the Legislature in this instance understood it was pro- 
viding such a limitation, for i t  enacted a new section to follow imme- 
diately after 2717, and gave the new section the caption '(Sale of Fore- 
closure for Unpaid Assessments Barred in Ten Years.'' The significance 
of this heading is materially aided by the fact that it was enacted by the 
Legislature itself as a part of the Act. Also, on the margin of the 
original act, ch. 331, Public Laws 1929, as indicating its context, appear 
the words "Foreclosure for unpaid installments barred after ten years," 
and in the recent revision of our statutes, enacted by the General Assem- 
bly of 1943, entitled General Statutes of 1943, section 2717 (a ) ,  appears 
as section 160-93 with the heading "Sale or foreclosure for unpaid 
assessments barred in ten years." 

As a rule in determining the proper construction to be given legislative 
enactments, the courts are not controlled by what the Legislature itself 
apparently thought the proper interpretation should be, but the language 
employed, taken in connection with the context, the subject matter and 
the purpose in view must be considered in order to ascertain the legis- 
lative intent, which, after all, is the primary purpose of all judicial 
construction. S. v. Humphries, 210 K. C., 406, 186 S. E., 473. As was 
said by Walker, J., in S. v. Ea~nhnrdt ,  170 N. C., 725, 86 S. E., 960: 
"It  is common learning that a statute must be so construed as to give 
effect to the presumed and reasonably probable intentions of the Legisla- 
ture and so as to effectuate that intention and the object for which it 
was passed." 

True, when the heading of a section is misleading or is not borne out 
by the explicit language of the statute itself, it may be disregarded, but 
when the meaning is not clear or there is ambiguity the heading which 
the Legislature has adopted in enacting the statute becomes important in 
determining the legislative intent. The heart of a statute is the intent 
of the lawmaking body. As was said by Chief Justice Marshall in 
V .  S. v. Fisher, 2 Cranch (U.  S.), 358 (356) : "Where the mind labors 
to discover the design of the legislature, it seizes everything from which 
aid can be derived; and in such case the title claims a degree of notice, 
and will have its due share of consideration." To the same effect is the 
statement of Chief Justice Whi fe  in Rnowlton 2;. ilfoore, 178 li. S., 41 
(65), and in McGuire v. Comr. of Inf. Rev., 313 U. S., 1 (9),  it was 
said: "While the title of an act will not limit the plain meaning of the 
text, i t  may aid in resolving an ambiguity." While the caption may not 
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control the text when it is clear, i t  may be called in aid of construction. 
I n  re Will of Chisholm, 176 N .  C., 211, 189 S. E., 498. 

Thus, the clear implication that the Act of 1929 was intended to 
establish ten years as the period of limitation for the foreclosure of the 
lien is fortified by the definite expression by the Legislature itself in the 
caption that foreclosure should be barred in ten years. 

I t  would seem also that succeeding Legislatures also considered that 
the Act barred foreclosure suits on assessment installments ten years past 
due, for in 1931, and again in 1933, and again in 1935, and again in 
1937, and again in 1939, and again in 1941, and again in 1943, munici- 
pal corporations were given the right by resolution to extend the time of 
payment of installments, which would enable them to avoid the bar of 
the statute, if they desired to do so. 

From an examination of these statutory provisions we think it may 
fairly be gathered that it was the legislative purpose to provide the pur- 
chaser or owner of real property in a city with some period of relief 
against an ancient assessment, and that those more than ten years past 
due should not be brought forward in a suit for the foreclosure and sale 
of his property. Statutes of repose are in the interest of the security 
of titles. The suggestion that to hold a suit to enforce collection of 
unpaid installments barred after ten years would add to the burden of 
other taxpayers is equally true of every kind of unpaid tax, whether due 
to the insolvency of the taxpayer or the negligence of the tax collector, 
but that was a matter for the consideration of the Legislature and not 
the courts. 

I n  the exercise of its undoubted power to construe and give authorita- 
tive interpretation to the acts of the General Assembly, this Court has 
several times considered the Act of 1929 and construed it as prescribing 
a limitation of ten years to a suit to foreclose the lien of an assessment 
for local improvements. 

I n  Statesville v. Jenkins, 199 N .  C., 159, 154 S. E., 15, decided in 
1930, where the city sought foreclosure of lien on defendant's lot for 
street paving assessment, payable in ten annual installments, the defend- 
ant pleaded the ten years' statute of limitations. The local act contained 
no limitation. The case was heard in the Superior Court at  November 
Term, 1929, and the court below held the action barred. On appeal 
this was reversed, and the Act of 1929 held inapplicable for the reason 
that this ,4ct did not give a reasonable time within which to bring the 
action before the bar became effective. I t  was said in the opinion: 
'(The statute we are considering fixed no time limit for the commence- 
mcnt of action, but barred all assessments ten years from the default in 
the payment of any installment." I n  the two dissenting opinions in 
that case it was thought the three years' statute applied (Morganton v. 
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Avery, supra), and hence the plaintiff city "was in no position to com- 
plain at  the holding that seven installments are barred under the 1929 
statute." 

I n  High Point v. Clinard, 204 K. C., 149, 167 S. E., 690, decided in 
1933, an action to recover delinquent street assessments, the three years' 
statute of limitations was pleaded (Norganton 2.. Avery, supra), and it 
was contended that the Act of 1929, passed after the bar was complete, 
could not extend the right of action. I t  was held, however, that the ten 
years' statute of limitations, as decided in Drainage District v. Huff- 
stetler, supra, applied. Statesville v. Jenkins, supra, was cited. 

I n  Farmville c. Paylor, 208 N. C., 106, 179 S. E., 459, decided in 
1935, the ten years' statute of limitations was pleaded to an action to 
collect street paving assessments. While the case turned upon the con- 
struction of the accelerating clause in C. s., 2716, the decision proceeded 
upon the view that each installment was subject to the bar of ten years 
after default, citing IIigh Point v. Clinard, supra. 

I n  Charlotte z.. Kavanaugh, 221 N .  C., 259, 20 S. E. (2d), 97, the 
applicability of the Act of 1929 to civil actions to foreclose liens for 
street assessments was directly involved and carefully considered, and 
definitely decided by a unanimous Court. After quoting the statute in 
full, the Court said, Denny, J., delivering the opinion: ('Here the mu- 
nicipalities, the sovereigns, are expressly named in the statute of limita- 
tions, and we think the General Assembly intended to bar all assessments 
for local improvements after ten years from default in the payment 
thereof, or, if payable in installments, in ten years from default of any 
installments, and we hold that the ten-year statute of limitations is 
applicable to assessments for local improvements and that the same are 
barred from and after ten years from default in the payment thereof, or, 
if payable in installments, ten years from default in the payment of each 
installment, unless the time for payment has been extended as provided 
by law." There was no petition to rehear. 

The last cited decision was rendered Spring Term, 1942. The 
Legislature which convened subsequent thereto made no change in this 
~ t a t u t e  except to extend the limitation from ten years to fifteen years, as 
applicable to the city of Charlotte. Ch. 181, Public Laws 1943. Ob- 
viously the law on this point was regarded as settled. 

The appellant, however, calls attention to the statement in Asheboro 
I , .  Xorris, 212 N .  C., 331, 193 S. E., 424, that "Where the sovereign 
elects or chooses to proceed under C. S., 7990, no statute of limitations 
is applicable." I n  that case the action was to forecloc,e the lien of a 
street assessment confirmed in 1925. The first installment was due 
1 October, 1926, and the suit was brought 31 May, 1932. Only the 
three years' statute was pleaded. The ten years' statute was not involved. 
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I n  Char lo t t e  v. K a v a ~ z a u g h ,  s u p r a ,  referring to this case, i t  was said:  
"In that  case, hou-ever, not haTing been pleaded, the applicability of the 
ten-year statute was not direct11 involTed and the provisions of see. 1, 
ch. 331, Public Laws of 1929, were not called to the attention of the 
Court. The effect of this statute on former decisions of this Court ~ v a s  
not decided." 

I t  is contended by the plaintiff that  the maxim n u l l u m  ternpus  occur r i f  
r e g i  should be applied here, and that  the city of Raleigh, exercising the 
power of sovereignty, should not be barred by the lapse of time in the 
effort to enforce the lien of a special assessment imposed for a public 
improvement. 

While this ancient maxim has lost much of its vigor by the erosions of 
time, and by legislatire enactment, it  is still regarded as the expression 
of a sound principle of go\-ernmcnt applicable to actions to enforce the 
sovereign rights of the State. Kotn-ithqtanding the inclusive provisions 
of see. 420 of the Consolidated Statutes that "the limitations prescribed 
by law apply to civil actions brought in the name of the State, or for its 
benefit, in the same m a m e r  as to actions by or for the benefit of private 
parties" ( T h r e a d g i l l  T .  TT'adesboro, 170 N .  C., 641, 87 S. E., 521), it  has 
been uniformlv held that  no statute of limitations runs against the - 
State, unless it is expressly named therein. TT7ilnzingfon c. C r o n l y ,  122 
N. C., 388, 30 S. E., 9 ;  dslzeboro  21. ~ l f o r r i s ,  supra .  IIowever, where in 
the statutes affording a remedy by a municipal corporation for enforcing 
the statutorv lien of an assessment for public improvement a limitation 
of time is iniposed upon the esercise of that  power, manifestly the prin- 
ciple expressed in the quoted maxini is not controlling. 

I t  is contended by appellant that  the power to assess property for local 
~mprowmea t ,  granted to a municipal corporation as R political sub- 
division of the State. iq an exercise of the State's sovereinn i~dwer to tax 

L .  

and the power to collect taxfs should not be restricted. I n  I<inston 1 .  

R. R., 183 S. C., 13, 110 S. E., 64.5, d~rstic,e I I o k c ,  speaking for the 
Court, used this language: "Thi le  local assescriients of this kind are - - 

not regarded as a tax in the s e n v  of a general revenue measure, we have 
several times held that  the right to c ~ ~ f o r c c  them is referred to the polrer - 
of taxation pohsesscd and exewisetl by gorernment." I n  Ttrrhoro 7 % .  

Forbes ,  IS5 S.  C., 59, 116 S. E., 87. Ai la rm ,  J., ~ w i t i n g  the opinion of 
the Court. states the law as fo1lon.c : "But there is a distinction between 
local assessments for public improre~lients and taxe. levied for purposes 
of general re\enue. I t  is true that local ascesvnent. may be a species 
of tax, and that  the authority to lery t l~cnl  is generally referred to the 
taxing pover, but they are not taxe. n i th in  the meaning of the term as 
generally understood in constitutional re.trictions and exemptions. They 
are not lcried and collected as a contribution to the maintenance of the 
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general government, but are made a charge upon property on which are 
conferred benefits entirely different from those received by the general 
public." The distinction between the general power to tax and proceed- 
ings for enforcement of special assessments was pointed out i n  Charlotte 
v. Kavanaugh, supra; Saluda v. Polk County, 207 K. C., 180, 176 S. E., 
298; and Rigsbee v. Brogden, 209 N. C., 510, 184 S. E., 24. But  the 
statute here invoked is applicable not so much to the right as to  the 
remedy, not so much to the power as to its particular exercise. I t  affects 
the right '(to enforce any remedy provided by law for the collection of 
unpaid assessments." I t  deals only with actions by municipalities to 
enforce local assessments. I n  Raleigh v. Jordan, 218 N .  C., 55, 9 S. E. 
(2d), 507, a suit to enforce a lien on property for the unpaid taxes of 
1925 and 1926, barred by the Act of 1933, it was sa id :  "In some states 
the Constitution directly forbids the Legislature to pass any law releas- 
ing or remitting taxes. There is no such provision in our Constitution. 
I f  other parts of the Constitution should be considered as preventing the 
direct release of taxes, there would seem to be no cluestion that  the 
Legislature may deal with the lien of taxes as i t  sees fit, may determine 
when there should be a lien, when i t  should attach, and when it should 
cease." And in  Charlotte v. Kavanaugh, mpra, i t  was said:  "Unques- 
tionably the General Assembly has the right to fix the procedure and pre- 
scribe the limitations under which specifically granted powers shall be 
exercised." 

I n  Xezu Hanover County v. Whifeman, 190 N .  C., 332, 129 S. E., 808, 
cited by appellant, i t  was said there was no statutory bar to an action 
to foreclose the tax  lien, but this case, decided in 1925, as also did 
Wilwhgfon v. Cronly, supra, decided in 1898, referred to the general 
lien for ad tdorem taxes and did not relate to special assessments for 
local improvements. 

Logan I ? .  CrrifJfh, 205 N. C., 580, 172 S. E., 348, wss the case of a n  
individual suing on a tax sale certificate. This was held barred by 
C. S., 8037, which was then in force. While i t  was ,said in that  case 
"the sovereign may proceed under C. S., 7990, to foreclose the lien, in 
which event no statute of limitations is applicable," the reference was to 
nd z~alorem taxes for general purposes. Nczu Hanover v. Whifeman, 
supra ,  was cited in support. The Act of 1929 was not involved and was 
not referred to. I t s  effect upon actions by municipal corporations to 
enforce payment of special assessments was not considered or decided. 
~ ~ o w e r e i ,  the power i f  the Legislature to set a time clock even for the 
sovereign, as was done by C. S., 8037, with respect to municipalities, 
was distinctly affirmed. 

The appeliant excepted to the ruling of the court below that  in the 
event of foreclosure sale the proceeds would be available only for the 
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discharge of the installments not barred. This is based upon the view 
that even if installments more than ten years past due be held barred by 
the statute of limitations, the funds derived from the sale, if consum- 
mated, should be applied to  the payment of all unpaid installments, 
including those more than ten years past due, and the case of Demai v. 
T a r t ,  221 N.  C., 106, 19 S. E. (2d),  130, is cited in  support. 

While the determination of this question may not become necessary, 
since the payment of the installments not barred would discharge the 
liens and avoid a sale, we think the principle enunciated in the Demai 
case, supra, is not applicable to the facts in this case. I t  was held in  
that case that  where a deed of trust on land secured a debt evidenced by 
two notes, one barred by the statute of limitations and the other not, 
the trustee following foreclosure sale had the right to apply the proceeds 
to the payment of the entire unpaid debt, represented by the balance due 
on both notes. But  this was upon the view that  the language of C. S., 
437 ( 3 ) ,  barring an action for the foreclosure of a mortgage unless 
begun '(within ten years of the last payment 011 the same," referred to 
the debt secured by the mortgage, without regard to its subdivision into 
separate notes. The decision was bated on the sound principle that  the 
deed of trust created a lien upon the lands and set them apart  in trust 
for the payment of the debt, with suitable provision for sale and applica- 
tion of the proceeds, as a separable specific agreement, and raised "an 
obligation with respect to both the debt and the lands not comprehended 
in the promissory notes given with respect to the same debt but in addi- 
tion thereto." 

This principle, so aptly stated in the opinion written for the Court by 
J u s f  ice , ~ c t r w e l l ,  IT as an outgron tli of the relationship of debtor and 
creditor, of thc primary personal obligation of the mortgagor to pay the 
debt. Here the ordinary relationship of debtor and creditor did not 
exist. There n-as no personal obligation to pay. The statute creating 
the lien operated on17 in rcm,  and subjected the particular parcel of 
land to a statutory foreclosure and sale for nonpayment of a sum appor- 
tioned RS representing the benefits accruing to that  lot, and without 
regard to successive tranqfers of title. 

I t  will be noted also that  the Act of 1920 prescribes the time limit of 
ten years "from the default in the payment of any in.;tallment." This 
n a s  interpreted in Char lo f i e  7%. Rtrvnnnu,gh, siclmr, to mean "ten years 
from default in thc payment of each installmcnt." p. 269. 

I f  it  be thought that effect should be given to the pror i~ions  relative 
to ad anlorern taxec in C.  S., 2815, that  the lien for taxes levied shall 
attach to all the real estate of the taxpayer and shall continue until 
taxes shall be paid, it  may be noted that  C. S.. 2713, relating to local 
assessments provides only that  the aswssme~lt when confirmed shall he a 
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lien on the real property against which i t  is assessed, superior to all 
other liens. 

Whether there ought to be a statute of limitations limiting the time 
for the enforcement of liens for street assc~ssments is a matter for the 
Legislature. "Wisdom or impolicy of legislation is not a judicial ques- 
tion. S i d n e y  Sp i t zer  & Co. v .  Comrs.  of P r u n k l i n  C o u n f y ,  188 N. C., 30. 
Policy of legislation ( is)  for the people, not courts. Bond v. T o w n  
o f  Tarboro,  193 K. C., 248. Courts do not say what the law ought to 
be, but only declare what it is. Sfafe v.  Revis ,  193 N.  C., 192." n e e d  
2). H i g h w a y  Corn., 209 N. C., 648 (655))  154 S. E., 1.  The province of 
this Court ends when it interprets the legal effect of legislative enact- 
ments and determines "with cold neutrality" the questions of law prop- 
erly presented for decision. 

The finding by the court below, to which no exception was noted, that  
summons in this case was delivered to the sheriff for service 5 October, 
1942, fixed the beginning of the action as of that  date. C. S., 475; 
ITebsfer v .  Sharpe ,  116 S. C., 166, 21 S. E., 912; Xor.r.ison c. Lewid, 
197 N .  C., 79, 147 S. E., 729; @hew!/ v. I;17hitehursf, 216 N .  C., 340, 
4 S. E. (2d) ,  900. Hence, the ruling that  the installment which became 
due and payable 3 October, 1932, was barred before the summons was 
delivered to the sheriff for service, must be upheld. 

The amounts of the installments of the assessments on defendant's lots 
constituting valid liens thereon a t  the time of the institution of this 
action, together with interest thereon, suffici~ntly appear from the admis- 
sions in  the pleadings and the judgment. N o  question mas raised here 
as to the correctness of the amounts properly to be ascertained under the 
court's rulings. 

After careful consideration we reach the c~onclusion that  the judgment 
below must be 

Alffirmed. 

WINBORNE, J., with whom STACY, C. J., and BARXIIILL, J., concur, 
dissenting: The questions involved on this appeal are of great concern 
not only to all taxpayers within the city of Raleigh but to all those in 
every municipality in the State of North Carolina. Thcl statute pleaded 
by defendant in limitation of this action is in derogation of sovereign 
authority and of common right. The case calls for deliberate consid- 
eration in the "cold neutrality" of law and justice unaffected by pride 
of opinion in former decisions rendered by this Court. 

The appellant, city of Raleigh, challenges, and seeks to have this 
Court reconsider former decisions, and to hold (1 )  That  the 1929 Act, 
chapter 331, section 1, subsection (b ) ,  designated C. S., 2117 ( a ) ,  is not 
an independent ten-year statute of limitation, imposing a limit where 
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none existed before, but is merely an  amendatory act applicable only 
when any prior act prescribed a shorter period for commencing actions 
to enforce special assessments; and (2 )  that  there is no statutory bar 
to an  action instituted by a municipality under the provisions of C. S., 
7990, to foreclose the lien of assessments for public improvements. This 
calls for reconsideration in  particular the case of Char lo t t e  v. K a c a -  
n a u g h ,  221 K. C., 259, 20 S. E. (2d),  97. 

The majority opinion contains these pronouncements : (1 )  The policy 
of the State as established over the years is expressed in the niaxim 
nu l lu rn  ternpus  occz~rr i t  rcgi ,  xi-hich "is still regarded as the expression 
of a sound principle of gorernment." ( 2 )  I t  has been uniformly held 
that  "no statute of limitations runs againqt the State unless it is ex- 
pressly named therein." (3 )  The Act of 1929, chapter 331, is "lacking 
in that  degree of precision ordinarily to be found in restrictive statutes." 
With these premises, n-e are all in accord. With the reasoning and con- 
clusions thereafter announced, we disagree. 

I n  stating our views we deem it necessary to adrert  to and state, con- 
sider and apply basic principles, and to review decided cases. 

The right to assess land benefited thereby, for cost of public-local 
improvement, is usually referred to the pomer of taxation inherent in 
a sovereign state. The  Legislature alone has the right to exercise this 
pomer. This it may do directly, or i t  may delegate the pomer to munici- 
pal corporations as governmental agencies of the State. I n  either event, 
therefore, assessments, when levied, deriving their existence from the 
sovereign power of taxation, of necessity, assume and retain the charac- 
ter of the power which gives them legality. As taxes are enforced con- 
tributions of money assessed upon property in general by authority of 
the sovereign state to the maintenance of gorernment, Orange  Coun f? /  1 1 .  

Wilson, 202 N. C., 424, 163 S. E., 113, assessments are enforced contri- 
butions of money levied upon particular property by authority of and 
under the taxing power of the qovereign state to defray the costs of 
public improvements. As taxes shall be leried only for public purposes, 
N. C. Constitution, Art. V, section 3, B r i g g s  I * .  Ralp igh ,  195 N. C., 223, 
141 S. E., 597; P a l m e r  v. Hnytcoocl C'ozrnfy, 212 N .  C., 254, 193 S. E., 
668, 113 A. L. R., 1105; fling v. C h o r l o f f e ,  "3 n'. C., 60, 195 S. E., 271, 
a s sewnen t~  shall be levied only for public purposes. 44 C. J., 481; 
R i n s t o n  1 % .  R. R., 153 1. C., 14, 110 S. E., 645. And as taxes shall be 
uniform as to each class of property taxed, N. C. Constitution, ,Irt. V. 
section 3, asqessmentq under the Local Improvement Act shall be uniform 
on all property bencfited within the meaning of the Act. C. S., 2710. 
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These principles are in accord with the great weight of authority. 
Dillon's Commentaries on the Lam of Municipal Corporations, sections 
1430, 1431; Page and Jones in Treatise on Law of Taxation by Local 
and Special Assessments, sections 8, 89, pages 13, 89; McQuillin in 
The Lam on Uunicipal Corporations, sections 2165, 2166, 2170, Vol. 52, 
2 Ed., pages 568, 573, 593; 25 R. C. L., 85; 44 C. J., 481, Municipal 
Corporations, sections 2806, 2807; Spencer 21. Xerchant, 125 U. S., 345, 
31 L. Ed., 763; Baunzan v. Ross, 167 U. S., 548, 42 L. Ed., 270. Cain v. 
Comrs., 86 N .  C., 8 ;  Raleigh v. Peace, 110 N. C., 32, 14 S. E., 521; 
Greensboro v. XcAdoo, 112 R. C., 359, 17 S. E., 178; Hilliard v. Ashe- 
cille, 118 N .  C., 845, 24 S. E., 738; ilshel:ille v. Trust Co., 143 N .  C., 
360, 55 S. E., 800; X i n s f o ~ ~  7). TT'oofcn, 150 N.  C., 295, 63 S. E., 1061; 
Schanli v. Asheville, 154 N.  C., 40, 69 S. Is., 681; Tarboro v. Sfaton, 
156 N. C., 504, 72 S. E., 577; Justice z.. Asheville, 16L N. C., 62, 76 
S. E., 822; Feltnet 2;. Canton, 177 N .  C., 52, 97 S. E., 728; Durham 7%. 

Public Service Co., 182 N .  C., 333, 109 S. E., 40, 42 8. Ct., 200, 261 
U. S., 149, 67 L. Ed., 580; Ii insfon v. R. R., 183 N.  C., 14, 110 S. E., 
645; Tarboro 2). Forbes, 185 N. C., 59, 116 S. E., 81; Gunfer v. Sanford, 
186 N .  C., 452, 120 S. E., 41; Gcrsfonia 21. Cloninger, :!87 N .  C., 765, 
123 S. E., 76; Comm. v. Epley, 190 N .  C., 672, 130 S. E., 497; R. R. 
I ? .  ilhoskie, 192 N .  C., 258, 134 S. E., 653; Greensboro v. Bishop, 197 
N .  C., 748, 150 S. E., 495. 

(a)  I n  Dillon's Commentaries, supra, treating of taxing power as 
exercised in the imposition of special assessments for local improvements, 
it is said, "Although taxation to create revenues to meet the general 
expenses of the government or municipality and special assessments to 
pay for local improvements have a common origin in the taxing power 
of the State, many features exist ~ ~ h i c h  distinguish such special assess- 
ments from taxes generally so called. Like general taxes, special assess- 
ments are enforced proportional contributions. . . . I n  a general levy 
of taxes the contribution is exacted in return for the general benefits of 
government; in special assessment the contribution is exacted because the 
property of the taxpayer is considered by the Legislature to be benefited 
over and beyond the general benefit of the community." Section 1430. 
, h d ,  the author continues, '(The courts are very generally agreed that 
the authority to require the property specially benefited to bear the 
expense of local improvement is a branch of the taxing power, or in- 
cluded in it." Section 1431. 

Also in the work of Page and Jones, supra, the authors say: "By the 
great weight of authority assessment of first class, that is, assessments 
which are to be justified upon the theory of benefits, are held to be 
referable to the power of taxation; and to be a special form of the 
exercise of that power." Section 89, Val. 1, page 145. These authors 
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also point out "that by the great weight of authority a local assessment 
levied in  return for the benefits conferred upon the property assessed by 
the improvement for which the assessment is levied is a kind of tax. 
The pomer to levy local assessments is said to be 'essentially a power to 
tax.' The power of lerying a local tax is 'distinguishable from our gen- 
eral idea of a tax, but owes its orinin to the same source or ~ower . '  This - 
proposition means, primarily, that  an  assessment is an  enforced contri- 
bution to a p b l i c  object." Section 8, Vol. 1, page 13. 

McQuillin, supra, speaking of the "nature of special assessment or 
taxation," states: "Local assessments or special taxes for the payment 
of the cost of certain kinds of public improvements commonly prevail 
and are generally sustained under the exercise of the power of taxation." 
Section 2165, Tol. 5 (2d),  page 568. And again, "The foundation of 
the power to lay a special assessment or a special tax for a local improve- 
ment of any character . . . is the benefit JArhich the object of the assess- 
ment or tax  confers on the owner of the abutting property or the owners 
of property in the assessment or special taxation district which is differ- 
ent from the general benefit which the owners erljoy in common with 
other inhabitants or citizens of the municipal corporation." Ib id .  
Section 2166, page 573. And speaking of the power to levy assessments, 
the author states, "As a municipality is without inherent pomer to levy 
special assessments or taxes for local improvements, such power must 
originate by constitution, statute or charter. This power exists in the 
Legislature, or, i t  may be said that, primarily the State Legislature 
alone has power to provide for paying fbr local improvements b i  special 
assessments, and may be exercised directly or indirectly within the limits 
of the Constitution, and therefore it may be delegated t o  municipalities. 
. . . Thus the general proposition that  the Legislature may delegate 
to local corporate authorities the power to provide for improvements and 
levy special assessments or taxes thwefor on abutting property or prop- 
erty in a benefit district is generally sustained, provided the Constitution 
of the State does not restrict the right." Section 2170, Vol. 5, page 593. 

I n  25 Ruling Case Lam, 85, these expressions are found: "Notwith- 
standing the distinctions made between local assessments and general 
taxes, the laying of special or local assessments is now generally recog- 
nized as an exercise of the taxing power, rather than the police pomer or 
the right of eminent domain." "The n~ord  'taxes' in a broad sense in- 
cludes special or local assessments on specific property benefited by a 
local improvement for the purpose of paying therefor." "A special 
assessment is taxation in  the sense that  i t  is a distribution of that which 
is originally a public burden growing out of an  expenditure primarily 
for a public purpose." 
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And in 44 C. J., 481, Municipal Corporations, section 2807, the 
text reads : "It  is very generally held that special assessments or special 
taxes to pay for local improvements are not taxes in the ordinary sense 
of the term. They are not taxes within the meaning of the term as 
generally understood in constitutional restrictions and exemptions. 
Severtheless, it is equally well settled that the power to levy special 
assessments and taxes for local improvement is not an exercise of the 
power of eminent domain; that special assessments and special taxes are 
at least in the nature of a tax because they must be levied for a public 
purpose, and because they are enforced contributions on the property 
owner for the public benefit; that the levy thereof is an exercise of and 
referable to the taxing power, and an attribute of sovereiqty . . ." 

(b)  The Supreme Court of the United States, speaking in regard to 
validity of assessments, expresses accordant view in Spen5er v. Merchant ,  
supra, where, in considering decision of Supreme Court of the State of 
New York, the Court said : "The power to tax belongs exclusively to the 
legislative branch of the government. . . . The Legislature, in the exer- 
cise of its power of taxation, has the right to direct the whole or a part 
of the expense of a public improvement, such as the laying out, grading 
or repairing of a street, to be assessed upon the owners O F  lands benefited 
thereby; and the determination of a territorial district which should be 
taxed for a local improvement is within the province of legislative dis- 
cretion." Similar expressions are found in the B a u m a n  case, supra. 

(c) I n  this State this Court has repeatedly held that the right to 
assess for local improvements is referred to the power of taxation. I n  
Raleigh a. Peace (1892), s ? ~ p r a ,  Shepherd ,  J., says : "The authority of 
the Legislature, either directly or through its local instrumentalities, to 
exercise the taxing power in the form of local or special assessments, has 
been so firmly established by judicial decision in this and other states 
of the Union that it can hardly, at this late day, be considered an open 
question." And, after calling upon authorities in support of this pro- 
nouncement, the Court continues, "And it is also to be observed that 
while they are taxes in a general sknse, in that the authority to levy them 
must be derived from the Legislature, they are nevertheless not to be 
considered as taxes falling within the restraints imposed by Article V, 
section 3, of the Constitution, although the principle of uniformity gov- 
erns both," citing C a i n  v. Comrs.,  supra, and other authorities. 

I n  Asheaille v. T r u s t  Co. (1906), supra, Connor,  J . ,  states: "The 
power to impose upon property the cost of public improvements, meas- 
ured by the peculiar and special benefit sustained, has been settled beyond 
controversy. I t  is uniformly held that this power is based upon the 
right to tax, and not that of eminent domain." And after quoting from 
B a u m a n  a. Ross, supra, and citing Raleigh v. Peace, supra, the opinion 
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continues, "It is equally well settled that 'assessments being a peculiar 
species of taxation, there must be a special authority of lam for impos- 
ing them.' " 

I n  Tarboro c. Staton (1911), supm, IIoke, J., speaking of assessment 
for certain street im~rovements. says: "The right to make them as a , " - 
general proposition is referred to the sovereign power of taxation, which 
is primarily, and as a rule exclusively, a legislative power." 

I n  Xinston'v. R. R. (1921), supra, Hoke, J., again speaking for the 
Court, after observing that local assrssments for public improvements are 
not regarded as a tax in the sense of a general revenue measure, and 
that the Court has several times held that the right to enforce them is - 
referred to the power of taxation possessed and exercised by govern- 
ment, as quoted in the majority opinion, continues by saying immedi- 
ately that "they have been frequently denominated and held to be a 
special tax, in transactions of the kind presented here." 

And in Gunter v. Sanford (1923), supra, Adams, J., after reviewing 
the authorities on the subject, says: "As we have heretofore indicated, 
the statutes prescribing the method of improving the streets of the town 
and regulating assessments against property are referred to the right of 
taxation, and the exercise of such right is not judicial but entirely legis- 
lative. The legislative authority is vested in the General Assembly 
(Const., Art. 11, sec. I ) ,  and counties and municipalities, as mas said 
in Jones v. Comrs., 137 X. C., 579, are regarded merely as agencies of 
the State for the convenience of local administration in certain ~or t ions  
of the State's territory, and in the exercise of ordinary governmental 
functions they are subject to almost unlimited legislative control, except 
when restricted by constitutional provision-a principle which has been 
consistently maintained in decisions of this Court." 

And in Comm. v. Epley (1925), supra, the grant of power to levy 
drainage assessments is characterized as "this power to tax, which is the 
highest and most essential power of the government, an attribute of 
sovereignty and absolutely necessary for the existence of the drainage 
district . . ." 

(d)  The General Bssembly of this State, in respect to collecting 
taxes, has declared that the words "tax" and "taxes" shall be construed 
to include in their meaning "any taxes, special assessments or costs, 
interest or penalties imposed upon property or polls,'' "unless such con- 
struction or definition would be manifestly inconsistent with or repug- 
nant to the context." C. S., 7974, formerly Revisal, 2851. The defini- 
tion, in substantial sameness, is included in the Machinery Act of 1939, 
chapter 310, Article I, section 2 (32) .  

Moreover, the General Assembly, in prescribing for collection of 
assessments levied under the Local Improvement ~ c t ,  chapter 56, Public 
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Laws 1915, as amended, now Article 9, chapter 56, of the Consolidated 
Statutes of North Carolina. treats assessments as taxes are treated. I n  
that article it is provided that assessments shall become due and pay- 
able on the date on which taxes are payable, and if not paid when due, 
they '(shall be subject to the same penalties as are now prescribed for 
unpaid taxes, in addition to the interest" thereon, C. S., 2'717, as amended, 
and that for assessment, not paid as therein prescribed, the property on 
which the assessment is levied "shall be sold by the municipality under 
the same rules, regulations, rights of redemption and savings as are now 
prescribed by law for the sale of land for unpaid taxes." C. S., 2716. 

Furthermore, the statute pertaining to collection of unpaid municipal 
taxes, C. S., 2816, provides that "the officer who has c h a ~ g e  of the collec- 
tion of taxes in any city shall, in the collection of taxes-be vested with 
the same power and authority as is given by the State to sheriffs for like 
purpose." And with respect thereto, the sheriffs are charged with the 
duty of selling land for delinquent taxes and issuing to the purchaser 
thereof a written certificate, C. S., 8024, which, if t'he municipality 
become the vurchaser. can be foreclosed at its election in an action in 
the nature of an action to foreclose a mortgage under the provisions of 
C. S., 8037. 

Also C. S., 7990, is expressly made available to the municipality to 
foreclose the lien of the assessment on the particular property, just as 
the lien of taxes on land are foreclosed. 

I n  this connection it is also pertinent to note here : That while in the 
Machinery Act of 1939, chapter 310, Article XVII ,  entitled "Collection 
and Forecloure of Taxes," certain changes are made in the then existing 
law pertaining thereto, it is provided in section 1723 of the Act, that 
all provisions of this article shall apply (1)  to all taxea originally due 
within the fiscal year beginning on or after 1 July, 1939, (2) with cer- 
tain exceptions, to all taxes uncollected at  time of ratification of the 
article, originally due within the fiscal year beginning 1 July, 1938, 
(3) in certain designated respects, other than foreclosure of tax lien 
by action in nature of action to foreclose a mortgage, to all taxes, due 
and owing to taxing units at  the time of the ratification of the article, 
originally due within the fiscal years beginning on or before 1 July, 
1937; but (4) in respect to taxes originally due within fiscal years begin- 
ning on or before 1 July, 1937, the provisions for foreclosure, sections 
1720 as to alternative method of foreclosure and subsections (a )  to ( j )  
of section 1719 pertaining to foreclosure of tax liens by tiction in nature 
of action to foreclose a mortgage, "shall be in addition. to, but not in 
substitution for, the provisions of laws in force immediately prior to the 
ratification of this article"; that, except as in section 1723 provided, the 
collection and foreclosure of taxes originally due within fiscal years be- 
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ginning on or before 1 July, 1938, shall be under the provisions of law 
in force immediately prior to ratification of the article, including section 
7990 of the Consolidated Statutes, which iq specifically preserved in full 
force and effect as an  alternative method for the foreclosure of taxes so 
originally due;  and that  a cause of action for the foreclosure of the lien 
of any special benefit assessment may be included in any complaint filed 
in actions brought under said section 1719, subsection ( i ) .  

Thus it appears that  the text writers, the courts and the General 
>lhsembly hare  considered asscssn~ents fundamentally a species of taxes. 

When a municipal corporation, to whom the General Assembly dele- 
gates the power to  make public improvements, and to assess lands abut- 
ting thereon, or benefited thereby, for all or a part  of the cost of the 
improvement, exercises such power, it  acts as an  agency of the State. 
.Ton~s 11. Cornrs., 137 IS. C., 579, 50 S. E., 291; Gwnter v. Sanford, supra. 
,\nd, of necessity, the nlunicipality acts in like manner when in direct 
action, under the provisions of C. S., 7990, formerly Revisal, 2866, it 
proceeds to enforce the assessment lien. Moreover, under the express 
provisions of C. S., 7990, not only a lien upon real estate for taxes, 
but an assessment lien upon same may be enforced thereunder by an  
action in the nature of an action to foreclose a mortgage, i n  which the 
pourt shall order a sale of the real estate. And the statute provides fur-  
ther that  "when such lien is in favor of the State or county, or both, 
such action shall be prosecuted by and in the name of the county"; and 
"when the lien is in favor of any other municipal corporation the action 
shall be prosecuted by and in the name of such corporation." 

Also in cases in which the provisions of C. S., 7990, are specifically 
invoked, and the question is considered, the decisions of this Court are 
uniform in holding that  when a county or other municipal corporation 
poceeds under the provisions of C. S., 7990, to foreclose a tax lien, as 
distinguisl~ed from an  action to foreclose a tax sale certificate under the 
provisions of C. S., 8037, which i t  may elect to do, it proceeds as a part  
of the State sovereignty, and there is no statutory bar. JTezo Ranover 
( ' o ~ i n f y  v. W h i f ~ m a n ,  190 N .  C., 332, 129 S. E., 808; Wilkes County v. 
Forester, 204 N .  C., 163, 167 S. E., 691; Ashehoro v. Morris, 212 N .  C., 
331, 193 S. E., 424; Charlotfe w. Kavanaugh, supra. 

Moreover, the right of a drainage district to proceed in its own name 
and in sovereign capacity in the foreclosure of drainage assessments, 
under C. S., 7990, is recognized in the cases of Drainage District v. Huff- 
sfeflpr, 173 N .  C., 523, 92 S. E., 368; Comm. v. Epley, supra; Willcin- 
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son v. Boomer, 217 N.  C., 217, 7 S. E. (2d), 491; ATesbit v. Xafer ,  222 
N .  C., 48, 21 S. E. (2d), 903. 

This maxim, that time does not bar the sovereign, "although originally 
a matter of royal prerogative, is now based upon the public policy of 
protecting the citizens of the State from the loss of public rights and 
revenues through the negligence of officers of the State." Headnote 
expressive of opinion in Guaranty T m s t  Co. of X e w  Y o r k  v. United 
States, 304 U. S., 126, 82 L. Ed., 1224. To like effect are pronounce- 
ments of the Supreme Court of the United States in Gibson v .  Chanteau, 
13 Wall. (80 U. S.) ,  92, 20 L. Ed., 534; 5nited States v .  ATashville, 
C. d S t .  L. R. Co., 118 U.  S., 120, 30 L. Ed., 81, 6 S. Ct., 1006; United 
S ta fes  v. Whi ted  and TVhelass, 246 U. S., 552, 62 L. Ed., 879, 38 S. Ct., 
367; Gnited States v. S t .  Paul ,  41. d 111. R. Co., 247 U S., 310, 62 L. 
Ed., 1130, 38 S. Ct., 525; Bowers v. S e w  York d Albany Lighterage 
Co., 273 U. S., 346, 71 L. Ed., 676, 47 S. Ct., 389. 

The Court states in United States v .  Nashville, C .  & St. L. R. Co., 
supra, that "it is settled beyond doubt or controversy-upon the founda- 
tion of the great principle of public policy, applicable to d l  governments 
alike, which forbids that the public interests should be prejudiced by the 
negligence of the officers or agents to whose care they are confided-that 
the United States, asserting rights vested in it as a sovereign government, 
is not bound by any statute of limitation, unless Cong~ess has clearly 
manifested its intention that it should be so bound." Moreover, this 
Court in  the case of Avery County  v. Braswell, 215 N .  C., 270, 1 S. E. 
(2d), 864, quotes with approval these expressions of the principle "the 
Government is not responsible for the laches or wrongful acts of its 
officers," Waite ,  C. J., in Hart  v. United States, 95 U. S., 316, 24 L. Ed., 
479, and "the State is not ordinarily estopped by acts of misfeasance on 
the part of its officers." TTrinslozv, C .  J., in 8. v. Pederson, 135 Wis., 31, 
114 N. W., 828. 

Though there are to be found in decisions of this Cclurt differences 
in opinion as to the extent to which this maxim is abrogated by our 
statute, C. S., 420 (formerly in reverse order, Revisal, see. 375, the Code 
see. 159 and C. C. P. sec. 38), the decisions are clear in holding that, in 
respect to taxes, the maxim is still the law in this State. Wilmington  
v . C r o n l y , 1 2 2 N . C . , 3 8 3 , 3 0 S . E . , 9 ; S . c . , 1 2 2 N .  C.,388,30 S . E . ,  9;  
R. R. v. C'omrs., 82 N .  C., 259; Jones 1;. Arrington, 94 3.. C, 541; Wil -  
m ing fon  v. XcDonald,  133 N. C., 548, 45 S. E., 864; JTezu Hanover 
County v. Whi teman,  supra; Shale Products Co. v. Cement Co., 200 
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N. C., 226, 156 S. E., 777; Wi1k.s Couniy v ,  Forester, supra; Logan v. 
Gri f i f h ,  205 N .  C., 580, 172 S. E., 348; Asheboro v. ~l lorr i s ,  supra; 
Charlotfe I?. Ka?vmaugh, supra. Compare Hospital v. Fountain, 129 
N .  C., 90, 39 S. E., 734. 

Numerous references to the subject appear i n  the reports. There is 
the statement in the case of Furman v. Tinzberlake, 93 S. C., 66, decided 
in 1885, that  "the maxim is no longer in  force in this State, having been 
abrogated by the provisions of The Code, see. 159," now C. S., 420. 
Then in the first case of Wilmingforz v. Cronly, supra, decided in 1898, 
i t  is declared : "It needs no citation of authority to show that  statutes of 
limitation never apply to the sovereign unless expressly named therein- 
nul lum tempus occurm'f r e g G a n d  the act in question . . . authorizing 
the State, county, or city to recover these delinquent taxes contains no 
limitation, and neither the ten years nor the three years statute applies." 
h d  in  the second case of Wilmington  T. Cronly, supra (1S98), it is 
said: '(No statute of limitation runs against the sovereign unless i t  is 
expressly named therein. This is immemorial law, based on reasons of 
public policy, n-hich has been observed by all governments." Then in 
the case of Threadgill v. Wadesboro, 170 N.  C., 641, 87 S. E., 521, 
decided in 1916, referring to Revisal, 375, now C. S., 420, and another 
statute relating to real estate, there is this observation: ('Construing 
those sections, the Court has held that  the maxim n311um tempus occurr~t  
regi no longer obtains here, even in the case of collecting taxes, unless 
the statute applicable to or controlling the subject provided otherwise," 
citing the first case of Wilmington  v .  Cronly, supra, and Furman I . .  

Timberlake, supra. And in the case of ilfanning, Attorney-General of 
S o r t h  Carolina, v. R. R. (1924), 188 N. C., 648, 125 S. E., 555, refer- 
ring to the provisions of C. s., 420, i t  is said:  "The Court has con- 
strued this section to mean tha t  the nlaxim has been abrogated'and is 
not in force in  this State unless the statute applicable to or controlling 
the subject otherwise provides," citing Furrnan v. Timberlake, supra, 
and Threadgill v. Wadesboro, supra, and indicates a challenge to the 
decision in  the Wilmington  c. Cronly cases, supra. However, it may be 
noted here that  this statement i n  the Xanning  case, supra, is predicated 
on the statements in the Furman and Threadgill cases, as above quoted. 
Bu t  reference to the Furman and Thrcadgill cases, supra, s h o m  that  
the question was not before the Court in either case. And even as a 
dictum the principle as there stated is challenged by other and later 
decisions. I n  fact, in the Manwing case, supra, i t  is stated: "Whether 
a distinction may be found in the public policy of preserving the public 
revenues ( in  Cronly cases, supra, the collection of delinquent taxes), or 
in the statute controlling the subject, n-e need not decide." Following 
this, in the year 1925, the Court expressly held in  Il'ew Hanover County 
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v. Whiteman, supra, that "statutes of limitation never apply to the sov- 
ereign, unless expressly named therein," and that "nullum tempus occur- 
n't regi is a principle of government which still retains its ancient vigor 
in respect to taxes," citing Wilmington v. Cronly, sup:ra. This ruling 
appears to have been adhered to in later cases above cited. New Han- 
over County v. Whiteman; supra; N7ilkes County v. Forester, supra; 
Asheboro v. Morris, supra; and Charlotte v. Ravanaugh, supra. I n  the 
Xavanavgh case, supra, the all-inclusive statement appears that "The 
principle laid down and oft repeated in our decisions that 'no statute of 
limitations runs against the sovereign, unless i t  is expressly named 
therein,' is sound, and in the collection of taxes, levied as provided by 
law, this principle ought not to be abridged or proscribed." And in the 
instant case the majority opinion contains the pronouncement that the 
maxim "is still regarded a s  the expression of a sound principle of govern- 
ment applicable to actions to enforce the sovereign rights of the State"- 
and that "notwithstanding the inclusive provisions of sec. 420 of the 
Consolidated Statutes . . . i t  has been uniformly held that no statute of 
limitations runs against the State, unless it is expressly named therein." 
With this premise, we are in accord. 

Moreover, it is well settled in decisions dealing with the subject that 
in principle and in practice counties, cities, towns and other municipal 
cor~orations come under the influence of the maxim when and to the 
extent that they are properly considered governmental agencies of the 
State, as and in so far  as the maxim is preserved in this State. Wil- 
mington v. Cronly, supra (two cases) ; Wilmington v. McDonald, supra; 
Wilmington v. illoore, 170 N.  C., 52, 86 S. E., 775 ; New .Ranover County 
v. Whiteman, supra; Asheboro v. Morris, supra; Chcwlotfe v. Kava- 
naugh, supra. I n  the case of Charlotte v. Xavanaugh, supra, the Court 
states the principle conversely somewhat in this way-that statutes of 
limitation apply to the State and the political subdivisions thereof in 
actions "brought in the name of the State or for its benefit. or for the " 
benefit of political subdivisions thereof, when the action is not brought 
in the capacity of its sovereignty." I t  is therein specifically stated that 
the "action was brought by the city of Charlotte in  its capacity of sov- 
ereignty." And the present action is brought by the city of Raleigh in 
its sovereign capacity. 

Again, in this Charlotte case, it is also said: ''When an action is 
brought by the sovereign under section 7990 to collect a tax duly levied 
as provided by law, no statute of limitation applies." 

I n  this connection, and in the light of the principle that statutes of 
limitation never apply to the sovereign, unless expressly named therein, 
the fact that i t  is provided that the lien of municipal taxes on real estate 
continues until the taxes are paid, C. S., 2815, and no such provision 
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appears as to the lien of assessments, C. S., 2713, is immaterial in an 
action instituted under C. S., 7990, by a municipality in its sovereign 
capacity. 

IV. PRIOR TO EFFECTIVE DATE, 19 MARCH, 1929, OF CHAPTER 331, 
PUBLIC LAWS 1929, IN WHICH C. S., 2717 (a ) ,  WAS ENACTED, 30 
STATUTE LIMITED THE TIME FOR COXXENCIKG ACTIONS UNDER 
C .  S., 7990, TO FORECLOSE ASSESSMENT LIENS. 

Neither the three-year statute of limitations, C. S., 441 (2),  relating 
to actions upon liability created by statute, nor the ten-year statute, 
C. S., 437, relating to actions (1) upon judgments, or ( 3 )  for foreclosure 
of a mortgage, or deed in trust for creditors, on real property, nor the 
ten-year statute, C. S., 445, relating to actions for relief not otherwise 
provided for in the specific statutes, effective prior to 19 March, 1929, 
contains any reference to actions instituted in the name of the State, or 
of any of its governmental agencies to foreclose the lien of taxes or 
assessments for public improvements. And C. S., 7990, contains no 
limitation upon the commencing of actions thereunder. But it is to be 
noted in each of these cases, Drainage Disfricf 11. Huffstetler, supra; 
Morganton v. Azvry, 179 X. C., 551, 103 S. E., 135; Sfatesville v. 
Jenkins, 199 N. C., 159, 154 S. E., 15 ;  High Point v. Clinard, 204 
N. C., 149, 167 S. E., 690; and Farmville 2,. Paylor, 208 N .  C., 106, 
179 S. E., 459. actions instituted in sovereign capacity on assessments 
for public improvements, either the three-year, C. S., 441 (2), or the 
ten-year statute of limitation, C. S., 437 ( I ) ,  in which the sovereign is 
not expressly named, was considered applicable. 

I n  this connection it is noted that :  (1) I n  the Drainage District case, 
supra, decided in 1917, an action to foreclose a drainage assessment, the 
Court in an opinion by Allen, J., held that the action "is not barred, as 
it falls withi; the statute of limitations barring action upon judgments 
within ten years, and the statute providing that an action on a liability 
created by statute shall be brought within three years has no application." 
(2)  I n  the Morganton case, supra, decided in 1920, an action to enforce 
"a tax assessment or charge for paving certain sidewalks . . . under 
Private Laws 1885, chapter 61" as amended, the Court, Brown, J., writ- 
ing, without making any reference to the case of Drainage District v. 
Huffstetler, supra, held that the three-year statute of limitation, Revisal, 
395 (2) (now C. S., 441 [2]), relating to actions upon liability created 
by statute, applies. (3) I n  the Statesville case, supra, decided in 1930, 
a controversy without action relating to assessment for street improve- 
ments made by the city under authority of its charter, in an opinion by 
Clarkson, J., the case turned on the provisions of the charter-the Court 
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holding that no statute of limitations applied-Stacy, C'. J., dissenting, 
and Brogdea, J., concurring in dissent. (4) I n  the h i g h  Point case, 
supra, decided in 1933, an action on street assessments, Stacy, C. J., 
speaking for the Court, the decision turned on that in Drainage District 
v. Hufsfefler, supra. (5) And in the Farmville case, supra, decided in 
1935, an action on paving assessments, in the opinion by Schenck, J., it 
is stated that i t  is conceded the assessments are liens against lots of " 
defendants "unless the cause of action is barred by the ten-year statute 
of limitation," citing "C. S., 437," and the High Point case, supra. 
However, the only point decided, and on which affirmance of judgment 
for plaintiff rests is "that the provision for the acceleration of the 
mat;rity of deferred installmentsupon default in payment of past-due 
installments is for the benefit of the creditor town, and is not self- 
operative, and that the town, upon default, may either institute fore- 
closure proceedings or may waive the acceleration provision without 
starting the running of the statute of limitations." 

I n  review of these cases it is worthy to note that only in the Morgan- 
ton case, mpm,  was the municipality denied recovery, and, patently, 
there is confusion in the decisions. This is conceded in the case of 
Charlotte v. Kavnnaugk, supra, and virtually so in the opinion of the 
majority in the present case. Apparently this is due to the manner in 
which they have been presented, for the question as to the applicable- 
ness of the principle that '(statutes of limitation never apply to the 
sovereign, unless expressly named therein," a principle up& which all 
hands now agree, was not considered and passed upon in the opinions 
rendered by this Court in any of them. I t  is true, however, that in the 
briefs for plaintiffs in the Stnfesville and High Point cases, supra, 
attention was called to the principle.  everth he less, and in all these 
cases it appears to have been assumed that either the three-year statute 
of limitation, C. S., 441 (2) ; Revisal, 395 (2))  or the ten-year statute, 
C. S., 437 (1)  and (3) ; Revisal 391 (1) and (3), alpplies, and this 
without regard to the 1929 Act, C. S., 2717 (a ) ,  with respect to which 
no decision was made. Hence, the decisions there are not controlling 
here (1)  in the light of the principle that assessments are, in essential 
character, taxes, in the levying of which and in the enforcing of the lien 
thereof by direct action, authorized under C. S., 7990, the municipality 
acts in sovereign capacity; and (2) in the light of the principle that no 
statute of limitation runs against the sovereign, unless expressly named 
therein. 

On the other hand, in the case of Ashaboro v. Morris, supra, the 
  la in tiff contended that when an action was brought under C. S., 7990, 
the statute of limitation does not apply-the defendant having pleaded 
the three-year statute of limitation. Barnhill, J., speaking thereto, said : 
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"Where the sovereign elects or chooses to proceed under C. S., 7990, no 
statute of limitation is applicable," citing Logan v. Grifith, 205 N .  C., 
580, 172 S. E., 348; New IIanouer County v. Whiteman, supra. And 
the trend of the decision in the cas'e of Charlotte v. Kavanaugh, supra, 
is that prior to the 1929 Act, above referred to, there was no statute of 
limitation applicable to an action instituted under C. S., 7990, to fore- 
close the lien of assessments for public improvements. Moreover, in 
the present case, it is noted that the majority does not now contend that 
there was any such statute, prior to the enactment of the 1929 statute, 
C. S., 2717 (a) .  

I n  the Local Improvement Act the General Assembly formulated, and 
has set forth a State-wide public policy that every municipality in the 
State shall have power, by resolution of its gorerning body, upon petition 
of at  least a majority of the owners, representing at least a majority of 
all the lineal feet of frontage of land abutting upon the street or part of 
a street proposed to be improved, to cause local improvements to be 
made on such street. or such  art of a street, the cost of which, exclusive 
of specified items, to be apportioned and borne, one-half by local assess- 
ment upon abutting property, unless the petition shall request, and 
specify a larger proportion to be so assessed, to be apportioned on front- 
age basis, and to be a lien thereon superior to all other liens and encum- 
brances, and one-half, or less proportion in conformity with petition, by 
the municipality at  large. "No land in  the municipality," as expressly 
declared, "shall be exempt from local improvement." Authority is 
given for "Local Improvement Bonds" to be issued by the municipality 
to raise the amount and portions of the cost to be borne by the munici- 
pality, for the payment of the principal and interest of which a tax 
shall be levied upon all the taxable property in the municipality. 3 u -  
thority is also given for "Assessment Bonds" to be issued by the munici- 
pality to raise the amount and portion of the cost assessed upon the 
abutting property, and it is provided that the moneys collected from 
assessment shall be kept in a special fund and used only for the purpose 
of paying principal and interest of "Assessment Bonds" so issued. But, 
if for any cause, the fund on hand at time of any annual tax levy be 
insufficient to meet principal and interest on such bonds maturing in the 
year, the amount of deficiency shall be included in the tax levy on all 
taxable property in the municipality. Thus, street improvements, made 
under and pursuant to such provisions of the Local Improvement Act, 
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are public improvements, and the due enforcement of the lien of assess- 
ments therefor, is a right in which the public, that is, the taxpayers in 
general of the municipality, has an interest. 

In view of this manifest State-wide public policy that at least one- 
half of the cost of a public improvement, within the meaning of the Act, 
shall be borne by the abutting property benefited thereby, the intent of 
the General Assembly, by subsequent act, to prescribe a bar to ultimate 
enforcement of assessments made pursuant to such policy, should be 
"expressed in terms too clear to admit of doubt." Unless and until the 
General Assembly enacts an applicable statute so expressed, the Court 
should not resort to interpretive construction to give such effect to any 
statute, and thereby shift to the municipality at  large the burden of 
benefits which accrue to owners of particular property from a public 
improvement made in accordance with such public policy. 

TI. STATUTES, ABROGATIR'G RIGHTS I N  WHICH THE PUBILIC I N  GENERAL 
HAS AN INTEREST, ARE SUBJECT TO RULE OF STRICT CONSTRUCTION 
IR' FAVOR OF THE SOVEREIGN. 

This principle has been applied to exemption from taxation and assess- 
ment, as well as to statutes of limitation, including statutes of limitation 
as to collecting of taxes. (1)  As applied to exemption from taxation 
see R.  R .  v. Alsbrook, 110 N .  C., 137, 14 S. E., 652; affil-med on writ of 
error in 146 U. S., 279; Unifed Breihren v. Comrs., 115 N.  C., 489, 20 
S. E., 626; Tmstees v. Avery County, 184 N. C., 469, 114 S. E., 696; 
The Providence Bank v. Billings (1830), 4 Peters, 514, 7 L. Ed., 939; 
The  Ohio Life Ins. & Fra. Co. v. Debolt (1853), 18 How., 416, 14 L. Ed., 
997; Farrington v. Tennessee (1877), 95 U.  S., 79, 24 L. Ed., 558 ; Vicks- 
burg, 8. & P. R .  Co. v. Dennis, 116 U.  S., 665, 29 L. Ed., 770; Yazoo & 
Mississippi Valley R.  Co. v. Thomas (1889), 132 U. S., 174, 33 L. Ed., 
302; R .  R .  Commission v. Los Angeles Ry.  Co. (1929), 280 U. S., 145, 
74 L. Ed., 234; Pacific Co. Ltd. v. Johnson (1931), 285 U.  S., 480, 76 
L. Ed., 893; Hale v. State Board of Assessments, 302 U. S., 95, 82 L. Ed., 
72; New York  Rapid Transit Co. v. New York (1937), 303 U. S., 573, 
82 L. Ed., 1024. 

I n  the Alsbrook case, supra, the pertinent headnotes epitomizing the 
opinion of the Court, read: "1. The power of taxation being essential 
to the life of government, exemptions therefrom are regarded as in dero- 
gation of sovereign authority and common right, and will never be pre- 
sumed. 2. The grant of an exemption from taxation must be expressed 
by words too plain to be mistaken; if a doubt arises as to the intent of 
the Legislature, that doubt must be resolved in favor of the State." I n  
support of the decision there the Court cited, and quoted from several of 
the cases of the Supreme Court of the United States above cited. 
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I n  the Billings case, supra, Chief Justice Marshall, speaking for the 
Supreme Court of the United States, said: ''That the taxing power is 
of vital importance; that it is essential to the existence of government 
are truths that it cannot be necessary to reaffirm . . . As a whole com- 
munity is interested in retaining it undiminished, that community has 
a right to insist that its abandonment ought not to be presumed in a 
case in which the deliberate purpose of the State to abandon it does not 
appear . . . We must look for the exemption in the language of the 
instrument and, if we do not find it there, it would be going very far  to 
insert i t  by construction." 

I n  the Debolt case, supra, Chief Justice Taney expresses the principle 
in this way: "The rule of construction, in cases of this kind, has been 
settled by this Court. The grant of privileges and exemptions to a cor- 
poration (is) are strictly construecl against the corporation and in favor 
of the public. Nothing passes but what is granted in clear and explicit 
terms. Neither the right of taxation nor any other polver of sovereignty 
which the community have an interest in preserving undiminished, will 
be held by the Court to be surrendered, unless the intention to surrender 
is manifested by words too plain to be mistaken . . . Nor does the rule 
rest merely on the authority of adjudged cases. I t  is founded in princi- 
ples of justice, and necessary for the safety and well-being of every State 
in the Union . . . I f  they come here to claim an exemption from their 
equal share of the public burden, or any such exemption or privilege 
they must show their title to it . . . and that title must be shown by 
plain and unequirocal language." 

I n  the Dennis case, supra, after quoting the principle as declared in 
the Billings case, szipra, and in another, Gray ,  J., gives this review: "In 
subsequent decisions, the same rule has been strictly upheld and con- 
stantly reaffirmed in every variety of expression. I t  has been said that 
'neither the right of taxation nor any other power of sovereignty will 
be held by this Court to have been surrendered, unless such surrender is 
expressed in terms too plain to be mistaken'; that exemption from taxa- 
tion 'should never be assumed unless the language used is too clear to 
admit of doubt'; that 'nothing can be taken against the State by pre- 
sumption or inference; the surrender when claimed must be shown by 
clear, unambiguous language, vhich will admit of no reasonable con- 
struction consistent with the reservation of the power; if a doubt arise 
as to the intent of the Legislature, that doubt must be resolved in favor 
of the State'; that a State 'cannot by ambiguous language be deprived of 
this highest attribute of sovereignty'; that any contract of exemption 
'is to be rigidly scrutinized, and never permitted to extend either in 
scope or duration, beyond what the terms of the concession clearly re- 
quire'; and that such exemptions are regarded 'as in derogation of 
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sovereign authority and of common right, and therefore not to be ex- 
tended beyond the exact and express requirements of the grants, con- 
strued strictissimi juris.' " 

And in the hTew York  case, supra, Reed, J., of the Court as i t  is now 
constituted, states that "More than a hundred years ago ~t was stated by 
Chief Justice Marshall in  Providence Bank v. Billings . . . that the 
taxing power is of such 'vital importance' that we must look for the 
exemption in the language of the instrument; and if we do not find it 
there, it would be going very far  to insert i t  by construction"; and that 
"at the present term, the Court has reiterated that contracts of tax 
exemption are 'to be read narrowly and strictly,' " Cardoza in Hale v.  
State Board of Assessments, supra. (2)  This Court has applied the 
rule to exemptions claimed from assessments for street improvement in 
Durham v. Public Service Co., supra. I n  this case Hoke, J., states the 
rule in this manner: "The power to impose these assessments for local 
improvements is properly referred to the sovereign power of taxation, 
and it is the accepted principle of interpretation that no license, permit 
or franchise from a municipal board or from the Legislature itself will 
be construed as establishing an exemption from the proper exercise of 
this power, or in derogation of it, unless the bodies are acting clearly 
within their authority and the grant itself is in terms so explicit as to 
be free from any substantial doubt," citing R. R. v. Alsbrook, supra, and 
other cases. (3) As to statutes of limitation, the Supreme Court of the 
United States has applied the rule of strict construction in favor of the 
government in many cases, among which are these: United States v. 
Sashville, C. & S t .  L. R .  Co., supra; United States v.  Whited and 
Wkelass, supra; United States v. S t .  Paul, 41. & M .  R. Co., supra; 
Dupont deYemours d? Co. v. Davis, 264 U .  S., 456, 68 L. Ed., 788, 44 
S. Ct., 364; Bowers v. New Y o r k  & Albany Lighterage Co., supra; 
Independent Coal & Coke Co. v. United States, 274 U. S.. 640, 71 L. Ed., 
1270, 47 S. Ct., 714. 

Moreover, the Circuit Court of Appeals, 8th Circuit, in the case of 
United States v.  Southern Lumber Co., 51 F.  (2d), 956, 78 A. L. R., 619, 
in which writ of certiorari was denied, 284 U. S., 680, 76 L. Ed., 574, 
52 S. Ct., 197, held that statutes limiting the time for collection of taxes 
are strictly construed in favor of the government. 

See also Asbury v. Albenzarle, 162 N .  C., 247, 78 S. E., 146, 44 L. R. 
A. (N.  S.), 1189, in which this Court held that "statutw in derogation 
of common rights or offering special privileges are to be construed liber- 
ally in favor of the public and strictly against those specially favored." 

For further elaboration, see 3 Sutherland Statutory Construction (3d 
Ed. Horack), see. 6301. 

I n  the light of these principles me come to the final point. 
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VII. THE 1929 ACT, CHAPTER 331, SECTION 1, SUBSECTION ( B ) ,  C. S., 
2717 ( a ) ,  I s  NOT A N  INDEPENDEST TEX-YEAR STATUTE OF LIMITA- 
TIOR', IJIPOSINO A LIXIT WHERE NONE EXISTED BEFORE, BUT IS 
MERELY A N  AMENDATORY BCT ~ P P L I C A B L E  ONLY WHETS ANY 
PRIOR ACT PRESCRIBED A SHORTER PERIOD FOR COMRIENCIXQ 
ACTIONS TO ENFORCE SPECIAL L~SSESSMEXTS. 

The  majority opinion concedes that  the 1929 "-4ct may be lacking in 
tha t  degree of precision ordinarily to be found in restrictive statutes." 
That  i t  is so, we are in accord. But  with the reasoning and conclusions 
thereafter announced, we disagree. 

I n  the first place, it  is said by the majority that  this Court has several 
times considered the Act of 1929 "and construed i t  as prescribing a 
limitation of ten years to a suit to foreclose the lien of an  assessment for 
local imprcvements." This statement is challenged. I t  was not so held 
in  S f a f c s v i l l e  T .  J e n k i n s ,  s u p r a ,  nor in I I i g h  P o i n t  v. C l i n a r d ,  s u p r a ,  
nor in F a r m v i l l e  11. Pa?ylor, s u p r a ,  nor in any case cited by the majority 
save and except the one case of Char lo t t e  v .  K a c n n n u g h ,  supra .  I n  the 
S ta t e sv i l l e  case,  s u p m ,  the statute was held to be inapplicable to the fac- 
tual  situation there in  hand, and as stated hereinbefore the case turned 
upon provisions of the city charter. I n  the H i g h  P o i n t  cnse, supra ,  as in 
the S t a f e s v i l l e  case,  supra ,  it  may have been assumed that  the statute is a 
statute of limitation, yet i t  was not so decided and as hereinbefore stated 
the decision in the R i g h  P o i n t  case,  supra ,  turned on that  in the case 
D r a i n a g e  D i s t r i c t  v. V u f f s f e f l e r ,  s t i p m ,  decided in 1917. Moreover, in 
the F a r m v i l l e  case,  s u p m ,  the 1929 statute is not mentioned anywhere. 
I n  this F a r m d l e  c m e ,  s u p r a ,  C. S., 437, and the H i g h  P o i n t  case, s u p r a ,  
are cited as guide posts. A decision is not an authority upon a question 
not c o n 4 e r e d  by the Court, though involved in a case decided. See 
D ~ r m u s c a l c  v. IT. S., Cranch, 307, 3 L. Ed., 232; Rzrel v .  V a n S e s s ,  8 
Wheaton, 312, 5 L. Ed. ,  624; S e w  1 ) .  O k l a h o m a ,  195 U. S., 252, 49 
L. Ed., 182, and other cases cited in notes to 2 Digest, U. S. S. C. Re- 
l'orts, 1,. Ed., 28-27. Thus nlien the case of C'hnrlotte 2.. Xnvanrr l igh ,  
s ~ ~ p r a ,  came on for consideration the Court had made no decision upon 
the effect of this statute. I n  that case the 1929 statute was applied as 
a ten-year statute of limitation. The question now presented calls for 
reconsidcration of the decision there made. The majority approves that  
construction. In arrir ing a t  that  decision, the majority overturns the 
policy of the State in construing a statute admittedly "lacking in that 
degree of precision ordinarily to bp found ill restrictive statutes," and 
proceeds in reverse to construc the 1929 A2ct liberally in favor of "those 
specially farored" and strictly against "the public," rather than "liber- 
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ally in  favor of the public and strictly against those specially favored." 
Asbury v. Albemarle, supra, and other cases above cited. 

The principal reason assigned for so overturning the policy of the 
State in construing such statute is that  "We think i t  may fair ly be 
gathered that  i t  was the legislative purpose to provide the purchaser or  
owner of real property in a city with some period of relief against a n  
ancient assessment . . . Statutes of repose are in  the interest of the 
security of titles." Thus the doctrine of fa i r  play, equality of treatment 
as between the benefited landowner and the general taxpayers, and the 
inhibition against special privileges (N. C. Const., Art. I, section 7)  are 
to be subordinated to '(the interest of the security of titles." We dis- 
agree with the reasoning assigned and with the interpretation placed 
upon the statute. 

Reference to the 1929 Act discloses that  it expressly amends chapter 56 
of the Consolidated Statutes. The  Act is so captioned, and section 1 
reads: "That chapter fifty-six of the Consolidated Statutes of one thou- 
sand nine hundred and nineteen be and the same is hereby amended as 
follows: ( a )  B y  adding a t  the end of section two thousand seven hun- 
dred seventeen of Consolidated Statutes the following . . . (b )  B y  add- 
ing next after section two thousand seven hundred seventeen of the 
Consolidated Statutes a section as follows: '2717 ( a )  . . . (c)  By in- 
serting next after section two thousand seven hundred and twenty-two of 
the Consolidated Statutes a section as follows: . . .' " The context of 
the entire act clearly shows that  the terms ('in this chapter" and "under 
this chapter'' as used in the subsection under considel-ation, and the 
term "by this chapter" as used in subsection (c)  of the Act, refer to 
chapter 56 of the Consolidated Statutes and riot to the Act being enacted. 
I n  this light i t  is clear that  the clause ('whether fixed by law especially 
referred to in this chapter" means "whether fixed by law especially 
referred to" in chapter 56 of the Consolidated Statutes, and not to the 
Act being enacted, which in ordinary course of legislative procedure 
would later become a chapter in the bound volume of 19:!9 Public Laws. 
And in this connection it is noted that  chapter 56 refers indirectly to 
C. S., 5037, which prescribes a statute of limitation as to actions to fore- 
close the lien of a tax sale certificate in that  i t  provides (1 )  that after 
the assessment roll is confirmed a copy of it shall be delivered to the tax  
collector or officer charged with duty of collecting taxes, C. S., 2713, 
and (2 )  that  in the event of default in payment of the assessment 
installments "such property shall be sold by the municipality under the 
same rules, regulations, right of redemption or savings as are now pro- 
vided by lam for the sale of land for unpaid taxes." I n  the sale of land 
for unpaid tax, the sheriff is charged with the duty of issuing to the 
purchaser of the land a written tax sale certificate, C. S., 8024, effective 
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a t  that  time, and the provisions of C. S., 8037, were open to the pur- 
chaser to bring an  action in  the nature of an  action to foreclose a mort- 
gage to foreclose the lien of the tax  sale certificate. And in  C. S., 8037, 
it is provided that  every county or other municipal corporation shall 
have the right to foreclose for taxes under the provisions of this section, 
but that  "no such actions by such corporations shall be barred by the 
lapse of time as is above provided in this section, or by the law for other 
actions, but only by the lapse of five years from the delivery of the 
certificate of sale or deed sought to be foreclosed." And i t  is argued that  
the words "or otherwise" used in  the section, C. S., 2717 ( a ) ,  could 
refer to private acts relating to the city of Rocky Mount. Public Laws 
1907, chapter 209, as amended by Private Laws 1923, chapter 46. Bu t  
in view of the fact that  i t  is not clear what is the meaning of the clause, 
"whether fixed by law especially referred to in this chapter or otherwise," 
it is, in the language of Chief  Just ice  N a r s h a l l ,  ('going very f a r  to insert 
it  by construction." The section in framework reads, "No statute of 
limitation . . . shall bar the right of the municipality to enforce any 
remedy provided by law for the collection of unpaid assessments . . . 
save from and after ten years from default i n  the payment thereof . . ." 
Thus i t  is clear that  the Act operates upon statutes of limitation, and 
not independently upon the commencing of actions as is usual in statutes 
of limitation. I t  is t rue that  the caption to the section is "Sale of fore- 
closure for unpaid assessments barred in ten years." The majority, 
resorting to this heading of the section for light as to the intent of the 
General Assembly in enacting the statute, of necessity concedes that  the 
meaning of the words used in the section is doubtful or ambiguous. As 
the heading is no part of the Act and cannot enlarge or confer powers, 
nor control the words of the Act, resort to it for  aid in ascertaining the 
intention of the Legislature may not be had unless the words so used are 
doubtful or ambiguous. Thus the necessity of resorting to it to aid in 
ascertaining the intent of the General Assembly is in itself violative of 
the rule of strict construction, s tr ic t iss imi  juris, which is the proper rule 
to be applied to a statute in derogation of sovereign authority and of 
common right. R. I?. v. Alsbrook,  supra;  Y a z o o  ct? Niss i s s ipp i  V a l l e y  
R. Co.  Y. T h o m a s ,  supra. However, in any event, "Sale of foreclosure 
for unpaid assessments" might properly refer to a sale under judgment 
in an  action to foreclose an  assessment sale certificate under C. S., 8037. 
Thus the meaning of this heading itself is doubtful and ambiguous. 

Hence, after full reconsideration, we are constrained to the view that  
the 1929 Act, section 2717 ( a ) ,  is not an  independent statute of limita- 
tion, and that  there is no statutory bar to  an  action instituted by a mu- 
nicipality, under the provision of C. S., 7990, to foreclose the lien of 
assessments for public improvements. The fact that  chapter 331, Public 
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Laws 1929, has been amended at several sessions of the General Assembly 
changing its terms as applicable to statutes of limitation affecting a 
number of cities, and in one instance an entire county, would seem to 
suggest a legislative interpretation accordant herewith, and not as 
importing a general statute of limitations within itself. Likewise, quite 
contrary to the view taken in the majority opinion, the fact that, at  
successive sessions in 1931 to 1943, the General Assembly passed acts 
pertaining to the extension of time of payment of install~nents of assess- 
ments, would tend to show that the 1929 Act was not intended to be an 
inde~endent statute of limitation. 

The case in hand comes to this: Landowners petition the city or 
municipality for local street or sidewalk improvements with the under- 
standing that one-half the cost is to be assessed against the abutting 
properties. The property owners neglect to pay their assessments, and 
the city or municipality fails to enforce collections for :t, period of ten 
years. The statute of limitations is pleaded and the landowners take the 
special benefits and throw the total cost upon the general coffers of the 
city or municipality. Thus they take their cake and eat it too. The 
law is otherwise in respect to taxes, and so it ought to be in respect to 
local improvement assessments. 

The present decision will transfer all local improvemtnt assessments 
of more than ten years standing to the general taxpayers of the com- 
munity. Those who have neglected to pay for the past, ten years are 
rewarded for their delinquency by a release of their assessments, albeit 
the organic law inveighs against special privileges except in considera- 
tion of public services. N. C. Const., Art. I, section 7. To release the 
assessments in respect to a few, simply because they have failed to pay, 
is to accomplish by indirection that which may not be done directly. 
The final result is inequality of treatment. Special privilege is its 
essence. We dissent. 

CITY O F  RALEIGH, a JIUI~ICIPAI. CORPORATION, v. RALEIGH CITY ADMIS- 
ISTRATIVE USIT AiYD DISTRICT OF THE STATE PUBLIC SCHOOL 
SYSTEM. 

( Filed 14 July,  1943. ) 

1. Municipal Corporations § 34: Schools § 30- 
Lands owned by "The School Committee of Raleigh Township, Wake 

County," and used exclusively for public school purpose:;, are liable for 
assessment for street improvements made by the ci ty of Raleigh under 
Art. 9, ch. 56, of the Consolidated Statutes. 
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2. Constitutional Law 4b: Taxation 3 19- 

While the Constitution of Xorth Carolina provides that property belong- 
ing to the State or to municipal corporations shall be exempt from taxa- 
tion (Art. V, see. 5 ) ,  assessments on public school property for special 
benefits thereto, caused by the improvement of the street on which i t  
abuts, are  not embraced within the prohibition. 

3. Mandamus § 1- 
M a n d a n z u s  lies only to compel a party to do that which it  is his duty 

to do without it. I t  confers no new authority. The party seeking the 
writ must hare the clear legal right to demand it, and the parties to be 
coerced must be under legal obligation to perform the act sought to be 
enforced. 

4. Mandamus § Zc: Schools 3 30- 

I n  the absence of allegation and proof that  funds arc  available, nzan- 
d a m u s  lies to compel the propex school authorities to raise funds by taxa- 
tion with which to pay a valid assessment for street improoements, as  i t  
~ ~ o u l d  be against public policy to enforce collection of the assessment by 
foreclosure. 

WISB~RSE, J., dissenting. 
STACY, C. J., and B A ~ I I I L L ,  J., concur in dissenting opinion. 

APPEAL by plaintiff and  defendant f rom Burney, J., a t  February  
Term, 1943, of WAKE. Affirmed. 

Civil action to  collect unpa id  assessments charged f o r  local improve- 
ments against several lots owned by the  defendant i n  the  ci ty  of Raleigh. 

T h e  defendant admitted t h e  improvements were made  a n d  the assess- 
ments du ly  levied, but denied t h a t  the  assessments were enforceable 
against its property, fo r  tha t  the same was owned and  used exclusively 
f o r  public school purposes. Defendant  also pleaded the  ten years' stat- 
ute of limitations as  a bar  to  all  installments which became dbe ten years  
o r  more before the institution of the  action. I t  was admitted t h a t  sum- 
mons and  complaint Tirere delivered t o  the  sheriff f o r  service on 30 Sep- 
tember, 1042, and  served 5 October, 1942. 

T h e  case was heard below on a n  agreed statement of facts, f rom which 
the court made the  following conclusions of l a w :  

" ( 1 )  T h a t  the  properties of defendant, therein described, a r e  no t  
exempt f r o m  assessment f o r  local i n i p r o ~ e m e n t s  levied pursuant  t o  
Article 9 of chapter  5 6  of the  Consolidated Statutes  of N o r t h  Carolina. 

" ( 2 )  T h a t  i t  is the legal d u t y  of the  Raleigh C i t y  Administrat ive 
Uni t  and  Distr ic t  of the  S ta te  Publ ic  School System to make  provision 
i n  i ts  annua l  budget f o r  the  payment  of special assessments du ly  levied 
upon its properties where such assessments a re  due and  payable, and 
the collection thereof is not barred by  the s tatute  of limitations. 
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' ( (3 )  That defendant having made no objection, plaintiff had the 
legal right to make assessments for local improvements, payable in ten 
equal annual installments, bearing interest at the rate of six per centpm 
per annum payable on the first Monday in October after assessment is 
confirmed, notwithstanding that defendant, as the property 'owner, did 
not give to plaintiff notice in writing within thirty days, or any time, 
that it would elect to pay the assessments in annual installments, and 
that said assessments did not become due and payable in a lump sum by 
reason of failure of defendant to give such notice. - 

"(4) That all assessment installments, which became due and payable 
ten years prior to 30 September, 1942, the date on which summons in 
this action was delivered to the sheriff of Wake County for service on 
defendant, are barred by the ten-year statute of limitation as embraced 
in section 1, chapter 331, Public Laws 1929, designated section 2717 (a )  
of Consolidated Statutes of North Carolina, as pleaded by defendant. 

"(5) That no assessment installment which became due and payable 
less than ten years prior to 30 September, 1942, is barred by the ten-year 
statute of limitation. 

"(6) That m a n d a m u s ,  directing defendant to include in its annual 
budget the amount of all overdue assessment installments not barred by 
the statute of limitations, is the proper remedy of plaintiff to enforce 
the collection of said assessments-such remedy being impliedly author- 
ized by Article 9 of chapter 56 of the Consolidated Statutes of North 
Carolina." 

I t  was thereupon adjudged (1) that the principal of the several 
u n ~ a i d  assessment installments which were not barred under the rule 
stated, with accrued interest, are liens on the specific parcels of real 
property against which the assessments were levied; (2 )  that the said 
properties being owned and used exclusively for public school purposes, 
a foreclosure of said liens is against public policy; (3)  that the defend- 
ant include one-third of said amounts in its budget for each of the fiscal 
years, beginning 1 July, 1943, 1944, and 1945, respectively, to be applied 
in payment and satisfaction of said liens, and defendan.t is ordered to 
make such payments. 

The amounts chargeable to each specific lot described in the pleadings 
were set out in detail in the judgment. 

Both plaintiff and defendant excepted to the judgment and appealed 
to this Court. 

P. H.  Busbee and J o h n  G. Ni l k s ,  Jr., for plaintif f .  
Jones  d? Brassfield for defendant .  
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DEVIN, J. TWO questions are presented for decision by the defend- 
ant's appeal. 

1. Were the lands owned by "The School Committee of Raleigh Town- 
ship, Wake County," and used exclusively for public school purposes, 
liable for assessment for street improvements made by the city of Raleigh 
under the provisions of Article 9, chapter 56, of the Consolidated Stat- 
utes, on the dates when the assessments were levied and confirmed by the 
city of Raleigh as shown in  the statement of facts? 

We think t h e  answer to this question must be in  the affirmative. 
While the Constitution of North Carolina provides that  property belong- 
ing to the State or to municipal corporations shall be exempt from 
taxation (Art. V, sec. 5) ,  assessments on public school property for 
special benefits thereto caused by the improvement of the street on which 
it abuts are not embraced within the constitutional prohibition. 

I n  Tarboro v. Forbes, 185 N .  C., 59, 116 S. E., 81, where this question 
was considered and decided against exemption, Adams, J., speaking for 
the Court, states the law as follows : ('But there is a distinction between 
local assessments for public improvements and taxes levied for purposes 
of general revenue. I t  is true that local assessments may be a species 
of tax, and that  the authority to levy them is generally referred to the 
taxing power, but they are not taxes within the meaning of the term as 
generally understood in constitutional restrictions and exemptions. They 
are not levied and collected as a contribution to the maintenance of the 
general government, but are made a charge upon property on which 
are conferred benefits entirely different from those received by the gen- 
eral public. They are not imposed upon the citizens in common at  
regularly recurring periods for the purpose of providing a continuous 
revenue, but upon a limited class in return for a special benefit." 

Furthermore, in the Local Improvement Act itself, C. S., 2710 (4),  
it is expressly provided tha t :  ( T o  lands in the municipality shall be 
exempt from local assessment." I n  Winston-Salsm v. Smith, 216 N. C., 
1, 3 S. E. (2d),  328, Winborne, J., writing the opinion, uses this lan- 
guage: "By the statute imposing the assessment the Legislature has the 
power to determine what property is benefited by the improvement and 
when i t  does its determination is conclusive upon the owners and the 
courts." Compare Greensboro v. Bishop, 197 N .  C., 748, 150 S. E., 495. 

I t  appears from the agreed statement of facts in this case that  the 
p t i t ion-for  paving the several streets to which the controversy relates 
was signed in the name and under the authority of the School Commit- 
tee, by its chairman, and that  without such signature the petition 
would not have been sufficient for the improvement to have been made. 
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2. I s  mandamus ,  directing the Raleigh City Administrative Unit to 
make provision in its annual budget for the payment, of the special 
assessments in controversy in this action, the proper remedy for the 
enforcement of collection of the assessments? The answer is Yes. 

I t  is well settled in this State that "mandamus  lies only to compel a 
party to do that which it is his duty to do without it. It, confers no new 
authority. The party seeking the writ must hare the clear legal right 
to demand it, and the parties to be coerced must be under legal obligation 
to perform the act sought to be enforced," Person  v. Doughton,  186 
N.  C., 723, 120 S. E., 481; W h i t e  v. Comrs.  of Johns ton  County ,  217 
N .  C., 329, 7 S. E. (2d), 825, and cases there cited. Also C h a m p i o n  v. 
Bonrd of Heal th ,  221 N. C., 96, 19 S. E .  (2d), 239. 

The school property in question being subject to assessment for public 
improvements, within the meaning of the Local Improvement Act, now 
Article 9 of chapter 56 of Consolidated Statutes, and the amount of the 
assessments having been established by judgment in this case, the plain- 
tiff has the clear legal right to have the assessments and interest thereon 
paid, and, upon default thereof, to enforce the collection. But, as the 
property is held and used exclusively for public school purposes, the court 
properly ruled that it would be against public policy to enforce collection 
of the assessments by foreclosure sale of the property. On the other 
hand, the amount of assessments having been so estabhshed, it follows 
that the proper school authority is under clear legal duty to pay the 
assessments, if funds be available for that purpose, and mandamus  would 
lie to compel such payment. C h a m p i o n  c. Board of Heal th ,  supra;  
Drainage District v. Comrs.,  174 N. C., 738, 94 S. E.. 530. See also 
Annotations 95 A. L. R., 689, at page 700. But if funds be not available, 
the proper school authority is under clear legal duty to put in motion 
machinery prescribed by law for raising funds by taxaiiion with which 
to pay the assessments, and mandamus  would lie to compel the perform- 
ance of such duty. I n  the absence of allegation and proof that funds are 
arailable for the purpose, mandamus  lies to compel performance of the 
legal duty to raise funds therefor. I I i c E o ~ y  I?. Catawba County ,  206 
N. C.. 165, 1'73 S. E., 56. Compare C h a m p i o n  c. Board of Heal th .  
supra. 

I n  this connection it appears from the agreed facts that defendant 
Raleigh City Administratire Unit was set up under the provisions of 
section 4 of the School Machinery Act of 1933, chapter 562, to embrace 
and embracing the territory theretofore within the boundary of the 
Raleigh Township special charter district over which '(The School Com- 
mittee of Raleigh Township, Wake Collul,s." a body corporate, exercised 
the powers granted in its charter. By the same section of the School 
Machinery Act of 1933 the special charter district mas declared non- 
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existent, and the Raleigh City Administrative Unit became the adminis- 
trative agency, and "The School Comniittee," as "trustees of the former 
district," using the language of Seawell, J., i n  Bridges v .  Charlotte, 221 
N .  C., 472, 20 S. E. (2d), 525, "were retained only as a local administra- 
t ire body of that  unit, shorn of all administrative authority other than 
that which they get from the School Xachinery Act." See also Evans 
v. ilfecklenbzirg County,  205 K. C., 560, 172 S. E., 323. And i t  became 
the duty of the Raleigh City Administrative Unit, as such administrative 
agency, to file with the tax levying authorities annual budgets requesting, 
among other things, funds for debt service and capital outlay. Section 
I f  of the School Machinery Act. Thus, ~nandnmus was properly granted 
in the judgment from which this appeal is taken. 

The plaintiff's appeal is based upon exception to the ruling below 
that installments of assessments ten years past due when the action was 
instituted are barred by the statute of limitations. C. S., 2717 (a) .  

This question was presented and decided in  Raleigh v. Bank,  anfe,  
256, where the ruling complained of mas affirmed. Hence, on the author- 
ity of that  decision, we hold that  the bar of the statute applies to all 
installments of assessments which became due and payable ten years 
prior t o  30 September, 1942. The amounts found collectible and those 
held barred are set out in  the judgment. 

On defendant's appeal : Affirmed. 
On plaintiff's appeal : Affirmed. 

TTTINBORSE, J., with whom STACY, C. J., and BARNHILL, J., concur, 
concurring in part and dissenting in pa r t :  The decision on plaintiff's 
appeal here is predicated on decision on plaintiff's appeal in KO. 440, 
Raleigh v. Bank,  anfe,  286, and is contrary to our views there expressed. 
We, therefore, dissent here upon the grounds stated there. 

We concur in the disposition of the defendant's appeal. 

STATE v. ANDREW WILSON FARRELL. 

(Filed 14  July, 1943.) 

1.  Criminal Law § 44: Trial § 4: Appeal and Error § 3 7 b  

Ordinarily, whether a cause shall be continued is a matter which rests 
in the sound discretion of the trial court and, in the absence of gross 
abuse, is not subject to review on appeal. 
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2. Constitutional Law §§ 28, 33: Appeal and Error 40g- 
Constitutional rights are  not to be granted or withheld in the court's 

discretion. When a motion for continuance, in a criminal case, is based 
on a right guaranteed by the Federal and State Constitutions, 14th Bmend. 
U. S. Constitution, Art. I, secs. 11 and 17, R'. C. Constitul:ion, the question 
presented is  one of law and not of discretion, and the decision of the 
court below is reviewable. 

3. Constitutional Law 28: Criminal Law 4& 

The right to have counsel, as  well a s  the right to face one's accusers 
and witnesses with other testimony, is guaranteed by both the K. C. and 
U. S. Constitutions, and together they include the opportunity fairly to 
prepare and present one's defense and form an integral part of a fair 
trial. The court's duty to  administer justice without delay must be in 
conformity to these rights. 

4. Constitutional Law §§ 28, 33- 
In a criminal prosecution for a capital offense, in a county 150 miles 

from where the prisoner was born and spent most of his life, upon a plea 
of insanity made by counsel assigned to represeat the accused and motion 
for time to prepare the defense, an order requiring the case to be tried 
within three and one-half days, exclusive of Sunday, was a violation of 
due process of law, regardless of the merits of the case. 

SEAWELL, J., dissenting. 
DEVIN, J., concurs in dissenting opinion. 

APPEAL by  defendant f r o m  Burgwyn, Special Judge, a t  March-Apri l  
Term, 1943, of DURHAM. K e w  tr ia l .  

Criminal  prosecution on indictment charging the capi tal  felony of 
rape. 

O n  23 March,  1943, defendant was arrested and  i m p G o n e d ,  charged 
with the  rape  of his stepdaughter,  about 8 years of age. A term of 
cr iminal  court  then being i n  session, a bill of indictment mas promptly 
returned by  the g r a n d  jury. 

T h e  defendant being without  means to  employ counsel, the  court, on  
Saturday,  27 March,  1043, assigned H o n .  R. H. Sykes as  counsel t o  
represent him. T h e  defendant was thereupon d u l y  arraigned and 
entered his  plea of "not guilty." ( H e  was la ter  permitted to  withdraw 
this plea and  enter  a plea of "not gui l ty  by  reason of insanity.") 

O n  Monday, 29 March,  another  t e r m  of court  f o r  the trial of cr iminal  
cases was convened with Burgwyn,  Special Judge,  presiding. O n  t h a t  
d a y  counsel f o r  defendant appeared and  moved f o r  t ime i n  which t o  
have defendant observed by a psychiatrist  or alienist. 'The court  there- 
upon directed t h a t  Doctor Owens of the  S ta te  Hospi tal  a t  Raleigh be 
summoned to come to D u r h a m  and  observe the defendant. T h i s  he  did, 
but  neither the  length of the  observation nor  the  result thereof is made  
t o  appear .  
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On 31 March, 1943, the court set the case for hearing on Thursday, 
1 April, at  2 :30 p.m., and ordered a special venire from Orange County. 

On the morning of 1 April, "to meet the ends of justice," an order 
was entered directing that defendant be taken to Duke Hospital for 
observation and examination by Doctor Lyman, a psychiatrist. 

Immediately upon the call of the case for trial, counsel for the de- 
fendant filed the following written petition and motion: 

"R. H. Sykes, being first duly sworn, deposes and says: 
"That on Saturday, March 27, 1943, I was appointed by Judge J. J. 

Burney, Judge Presiding at  the March Criminal Term of Durham 
County Superior Court, as attorney to represent Andrew Wilson Farrell. 

"That said defendant is charged by Bill of Indictment of the Grand 
J u r y  of the crime of committing rape upon his own stepdaughter, eight 
years of age, the crime having been committed March 23, 1943. 

"That promptly after my first interview with the said defendant, I 
was of the opinion that he was insane and unable to prepare his defense, 
and asked permission of the Court to have him examined by experts to 
determine his sanity or insanity. That such permission was allowed, 
and (I) immediately contacted the head of the Department of Psychi- 
atry of Duke University to make such examination. I was informed 
that owing to the stress of other engagements it would be impossible to 
start such an examination until Thursday, April 1, 1943. That applica- 
tion was made to the Court for a continuance of the trial until the next 
term on the ground that sufficient time was not allowed for me to prop- 
erly prepare the case, which involved the life or death of the prisoner. 
Upon disallowance of said motion for continuance, the Department of 
Duke University stated that they would endeavor to make the examina- 
tion in time for the trial set for Thursday, April 1. The examination 
has not now been completed, and I have been unable to have any inter- 
view with the experts as to what their conclusions are as to the defend- 
ant's mental condition. 

"That the defendant has no relatives in Durham County other than 
his wife and the stepchild upon whom it is charged he committed the 
crime; has no money or property out of which to defray the expenses of 
preparing the trial; that the defendant was born and raised at  Hallsboro, 
in Columbus County, North Carolina, where his mother now resides, and 
she is a woman without property, whose husband is now confined to his 
bed with paralysis. I am informed that many of the people who have 
known the prisoner from his childhood would be able to testify as to his 
insanity, but I have not had time to confer with them, or obtain means 
of having them come to Durham for this purpose. Owing to the immi- 
nence of the trial, there has been no opportunity to have depositions of 
these people taken for use at the trial. 
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"I have given most of my time during the intervening five days to the 
preparation of the case, but owing to the gravity of the charge, and the 
severity of the punishment in case of conviction, I an1 of the opinion 
that the proper preparation cannot be made for trial a t  this term of 
Court. 

"I respectfully move the Court that this case be continued for this 
term to be tried at  a subsequent term of Criminal Court for Durham 
County, the next term being set for May, 1943, in order to give sufficient 
time for a proper preparation of the case." 

The motion for continuance was denied. I n  respect thereto the court 
made the following entry: 

"The Court finds as a fact that the defendant was indicted by the 
Grand J u r y  of Durham County during the week ending March 27th ; that 
on Saturday of said week, at  the time of and immediately prior to the 
defendant's arraignment upon the bill, counsel was assigned to him, 
to-wit, Honorable R. H. Sykes, and that upon his arraignment he entered 
a plea of not guilty and for his trial placed himself upon God and his 
Country; that on Monday of the following week counsel appeared before 
the Court and stated that he desired time in which to secure observation 
of the defendant by psychiatrists or alienists. Whereupon the Court 
directed that Doctor Owens, of the State Hospital in Raleigh, should 
come to Durham and observe the defendant; that on Tuesday, the said 
Doctor Owens, a t  the request of the Court, did come to Durham and did 
observe the defendant; that thereafter the court ordered that the defend- 
ant be taken from jail in the custody of the officers and carried to Duke 
University Hospital to be observed there by psychiatrists which were 
selected by the defendant's counsel, and that this was done on Wednesday 
afternoon and Thursday morning. That the Court was informed that 
the alienists or psychiatrists mould be able to and would render their 
opinion in respect to the mental condition of the defendant on Thursday 
afternoon. On Wednesday morning it was suggested to the Court by 
counsel for the defendant by affidavit that he thought the proper ends 
of justice would be met by obtaining a jury from another county than 
Durham County and the Court being of the opinion that such was the 
case directed that a special venire of one hundred persons should be 
summoned from Orange County to be present in the courtroom at 2:30 
on Thursday, April 1, from which panel the jury to try the case should 
be chosen. That this motion was submitted after the one hundred men, 
or such of them as had been served, had presented themselves at  Court 
for service on the jury. I n  respect to any witness which this defendant 
may desire to have brought here from Columbus County, the Court now 
directs that the Sheriff of this county, or one of his deputies, shall imme- 
diately go to Columbus County with such subpcena as the defendant's 
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counsel may see proper to issue and subpoena each and every one of such 
witnesses as may be found in said county. And the court further directs 
that the County of Durham shall defray the expenses of any and all wit- 
nesses which this defendant's counsel may see fit to summons from 
Columbus County or any other county whom he may deem necessary 
to testify in respect to the mental condition, past and present, of the 
defendant." 

Pursuant to the directions of the court, a subpena was issued 1 April, 
directed to the sheriff of Columbus County commanding him to summons 
for defendant the witnesses named therein to appear on 2 April, at 
9 :30 a.m. The return of the subpcena does not show which of these wit- 
nesses were actually subpenaed but two appeared and testified in behalf 
of the defendant. 

During the progress of the trial the prisoner offered in evidence the 
unverified statement or report of Doctor Lyman, the psychiatrist, which 
is as follows : 

"DUKE UNIVERSITY 
DURHAM 

NORTH CAROLINA 
"School of Medicine 
Department of Neuropsychistry 
Reply to undersigned. 

April 1, 1943. 
"Judge Robert H. Sykes 
410-11-12 Geer Bldg. 
Durham, N. C. 

"Dear Judge Sykes : 

"On the morning of April 1, 1043, I had an interview mith Andrew 
Wilson Farrell in the presence of Sheriff Belvin and two other men. 
The impression I got from this interview and from the report made by 
Dr. Adams is as follows : 

"In my opinion, Farrell is not lacking in sufficient intelligence to 
understand the nature and meaning of the crime for which he is charged. 

"It is further my opinion that Farrell is aware of the social responsi- 
bility for maintaining virginity in women, except when legally married 
to them. He  made specific statements to this effect. Although he re- 
frained from making any clear and positive answers mith respect to 
maintaining sexual innocence of children, his silence implied awareness 
of responsibility toward them as well. 

"There is a bare possibility that Farrell is suffering from a disease 
which may rob one of 'moral judgment,' namely, syphilis in the form of 
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dementia paralythica or general paralysis. He gave a history suggesting 
a venereal disease which may have been syphilis, he stated that he had 
some treatment, but the amount he indicated is not adequate to guarantee 
against the late development of general paralysis. This possibility 
seems very unlikely. He  showed no tremors and speech changes. How- 
ever, this disease has not been positively ruled out by my examination. 

"There is only one valid argument which impressed me as feasible 
for his defense in the eyes of the law, as I know i t :  He consistently 
maintained that he had been drinking and that he could not remember 
what he did. I do not have evidence to show that he mas sufficiently 
under the influence of alcohol to alter his responsibility at the time. I 
am unable to decide whether or not he had amnesia to the degree which - 
he claimed. This .latter part is hard to prove unless he announces under 
examination that he can recall what happened. 

"I regret that my interview carries such limited value. I n  case you 
care to know some of the topics covered in my interview, I enclose a 
typewritten copy of my sketchy notes. They do not cover all the topics, 
do give most of them, do not give the exact words used, d.o give the sense. 

Sincerely yours, 
(Signed) RICHARD S. LYMAN 

RICHARD S. LYMAN, M.D." 

The trial was completed on 2 April. The jury having returned the 
verdict "Guilty of rape," judgment that the defendant suffer the penalty 
of death was pronounced. The defendant excepted and appealed. 

Attorney-General AlcMullan and Assistant Aftorneys-General Patton 
and Rhodes for the State. 

R. H.  Sykes and Powell & Lewis for defendant, appellant. 

BARNHILL, J. Ordinarily, whether a cause shall be continued is a 
matter which rests in the sound discretion of the trial court and, in the 
absence of gross abuse, is not subject to review on appeal. S. v. Allen, 
222 N .  C., 145; S. v. Wellmon, 222 N. C., 215, and cases cited; S. v. 
Rhodss, 202 N. C., 101, 161 S. E., 722. This rule is so firmly established 
in this and other jurisdictions as to become axiomatic. It is not debated 
here. 

But when the motion is based on a right guaranteed by the Federal 
and State Constitutions, 14th Amend., U. S. Const., Art. I, sections 11 
and 17, N. C. Const., the question presented is one of law and not of 
discretion, and the decision of the court below is reviewable. 

The authority to rule a defendant to trial in a criminal prosecution 
attaches only after the constitutional right of confrontation has been 
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satisfied. The question is not one of guilt. Nor does it involve the 
merits of the defense he may be able to produce. I t  is whether the 
defendant has had an opportunity fairly to prepare his defense and 
present it. S. I ? .  l t ' h i f f i e ld ,  206 N. C., 696, 175 S. E., 93. This is not a 
matter of discretion. Thc law must first say where the line of demarca- 
tion is and on which side the case falls. Constitutional rights are not 
to be granted or withheld in the court's discretion. 

"The rule undoubtedly is, that  the right of confrontation carries with 
it not only the right to face one's 'accuser and witnesses with other testi- 
mony' (sec. 11, Bill of Rights), but also the opportunity fairly to present 
one's defense. LC. zs. Ross ,  193 1. C., 25, 136 S. E., 193;  8. v. H a r f s f i e l d ,  
188 N. C., 357, 124 S. E., 629; h'. I>. Garner ,  203 N.  C., 361, 166 S. E., 
180; 5'. 11. H i g h f o ~ r , e r ,  157 N.  C., 300, 121 S. E., 616; S. v. R a r d y ,  189 
N. C., 799, 125 S. E., 152." 8. v. M'hitfield, s u p r a ;  - h n o .  84 A. L. R., 
544; Anno. 84 L. Ed., 383. 

The right to have counsel as well as the right of confrontation is guar- 
anteed. Art. I. see. 11, N. C. Const. Where the crime charged is a 
capital felony this right becomes a mandate. C. S., 4515. 

The two-the right to counsel and the right of confrontation-are 
closely interrelated and, together, form an integral par t  of a fa i r  trial. 
Hence, this requirement as incorporated in C. S., 4515, was not intended 
to be a mere formality. I t  does not contemplate that  counsel shall "be 
compelled to act xi thout being allowed reasonable time within which to 
understand the case and prepare for the defense." X o r t h  v. Pcop lc ,  
28 N .  E., 966 (I l l . ) .  

While i t  is the duty of the court to see that  justice is administered 
speedily and without delay, the trial must be in conformity to the con- 
stitutional mandates. One of these is that  a defendant in a criminal 
case shall have counsel to represellt him, Xnorc C o m f y  Counc i l  v. S f a f ~ ,  
130 A. L. R., 1427; 1 Cooley's Const. Lirn. (Sth),  696 ; 12 ,Im. Jur . ,  307, 
and the right to the acsistance of counsel includes the right of counsel 
to confer with witnessec, to consult with the accused, and to prepare his 
defense. A v e r y  v. A l n h n m n ,  306 U. S., 444, 84 L. Ed., 377; N o r f l ~  I > .  

Peop le ,  s u p r a ;  Peop le  v. Cooper ,  366 Ill., 113, 7 N. E. (2d),  882. 
The duty imposed on the courts to assign counsel to defend one accused 

of a capital crime n,ho iy hirnqclf unable to employ counsel means more 
than the mere appointment of counsel. Such duty is not discharged by 
an assignment a t  such a time or under such circumstances as to preclude 
the giving of effective aid in the preparation and trial of the case. A 
reasonable time for preparation must be allowed between the time of 
the assignment of counsel by the court and the date of trial. dnno.  
84 A. L. R., 544. "The lam of the land" is "a law which hears before 
it condemns," and the right to be heard comprehends the right to be 
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heard through counsel who has had a fair opportunity to acquaint him- 
self with the lam and the facts of the case. 

These rights-of confrontation and to counsel-are guaranteed not 
only by our Constitution but also by the Due Proceijs Clause (14th 
Amend.) of the Federal Constitution. "Due process of law includes 
the right to counsel and its accustomed incidents of consultation with the 
prisoner and opportunity for preparation for trial and for the presenta- 
tion of a proper defense at  the trial." P o w e l l  v. Alabama, 287 U. S., 
45, 77 L. Ed., 158, and cases cited; 6 R. C. L., 453, sec. 440, ilnno. 
84 A. L. R., 544; bnno. 84 L. Ed., 383; 11 Am. Jur., 1106, see. 316. 

Hence, the one and only question here presented is this: Did the 
refusal of the trial court to grant the prisoner's motion for a continuance 
impinge upon his constitutional right of confrontation, In that it denied 
him a reasonable time within which to prepare and present his defense? 

We may concede that if the only issue to be tried was that of guilt or 
innocence, based on the facts of the alleged offense, ample time was 
allowed. There could be but few material witnesses to this issue and 
the witnesses were local and readily available. But such is not the case. 
The defense here mas insanity. This required in~estig~ltion of the law 
of insanity as a defense to crime, as well as of the facts. And the 
investigation of the facts would include not only interviews with experts 
but also with relatives, friends and prospective lay witnesses. 

The prisoner spent most of his life in Columbus Cotlnty. There his 
relatives and others best acquainted with the history of his mental con- 
dition lived, more than 150 miles from Durham by automobile or bus. 
Travel by rail is circuitous and time-consuming. Even so, consultation 
with some of these was necessary before counsel could know to what 
extent, if any, he could press his defense. 

Likewise, there are preliminary motions and orders to be made in a 
cause wherein the indictment charges a capital felony. Court was in 
session. I t  was the duty of counsel to be in attendance and immediately 
available. 

I t  was a physical impossibility for counsel to be in attendance at  
court; to consult with the psychiatrist; to prepare the law; and to inter- 
view witnesses in Columbus County, all within the brief period of three 
and one-half days-exclusive of Sunday. 

K O  reputable lawyer would undertake voluntarily to defend a man 
charged with a capital felony in which the defense of insanity was 
interposed without following this preparatory procedure. This was the 
duty of counsel here and the defendant had the right to demand reason- 
able time therefor. 

I t  is true that the court, on the day the case was set for trial, directed 
the issuance of a subpoena for any witness in Columbus County or 
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elsewhere desired by the prisoner and made arrangement for its service. 
Was this sub~cena issued and served? Two witnesses from Columbus 
County appeared and testified in behalf of the prisoner on the day the 
defendant was convicted and sentenced to death. Otherwise, the record 
proper does not answer. E r e n  so, me ~ o u l d  not undertake to make i t  
appear that the prisoner has been put to a disadvantage in  this respect 
by concealing or ignoring a known fact. The clerk of the Superior 
Court has certified a subpcena as a part of the record below. This shows 
that i t  was issued 1 -1pri1, commanding the sheriff of Colun~bus County 
to summons the four witnesses therein named. 

I t  is likewise true that an  examination by Doctor Lyman, a psychia- 
trist, mas ordered. But the examination by the psychiatrist was ordered 
on the day the trial began and was not completed. H i s  report so indi- 
cates, and it is so asserted without challenge. (See affidavit.) 

Granted that the s u b p ~ n a  was issued and served and that  the exami- 
nation was had under the circumstances here disclosed, the requirements 
of the law are not fulfilled in such manner. 

Nor is i t  enough to assume that counsel, being forced to trial, exer- 
cised his best judgment in proceeding without preparation. Neither he 
nor the.court could say what a prompt and thorough-going investigation 
would disclose. 

Assuming the mental capacity of the prisoner ( a  material issue upon 
which he has not been fully heard), he may deserve to suffer the penalty 
of death. There is little in  this record to the contrary. But  this is not 
the issue. Whether his defense before a jury after full preparation 
mould have availed him is for the present purpose immaterial. The law 
nrovides one mode of trial and i t  is the same for the innocent and for the 
guilty. The fact that  an accused person on the trial may be shown to be 
guilty is not, of itself, sufficient reason to deny him full opportunity to 
present, through counsel, such defense as he may have to the charge. 
People v. Lacendowski,  326 Ill., 173, 157 N. E., 193; People v. X u r a n f ,  
331 Ill., 470, 163 S. E., 411. 

I t  is vain to give the accused a day in court with no opportunity to 
prepare for it or guarantee him counsel without giving the latter any 
opportunity to acquaint himself with the facts or the law of the case. 
Commonwenl fh  v. O'lieefe, 295 Pa. ,  169, 148 Atl., 73. "A right ob- 
served according to form, but at  variance with substance, is a right 
denied." 8. v. T'i'hiffielrl, supra. 

The prompt disposition of criminal cases and the vigorous adminis- 
tration of the criminal law are essential. Certainly this is true in 
respect to crimes such as the one here charged. But we must not forget 
that i t  is cases of this very nature that are most apt  to cause us to fail 
to see with an  unprejudiced eye and to judge with that singleness of 
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purpose so essential to the fa i r  and impartial administration of the law 
"in the calm spirit of regulated justice." Powell v. d l ~ ~ b a m a ,  supra. 

Bu t  i t  has been urged that  the trial was conducted without error, and 
that, therefore, the verdict should not be disturbed. This we cannot 
concede. 

The court instructed the jury i n  part  as follows : 
"Now, Gentlemen, in this case the defendant has entered a plea in 

respect to the alleged crime, entered a general plea of not guilty, and 
another plea of not guilty by reason of insanity. 

"In respect to that, I charge you further that  by this plea that he 
says he admits the act or does not deny the act but saps that  if he did 
commit the act he would not be responsible by reason of' insanity." 

As there is no exceptive assignment of error directed to this part of 
the charge, i t  cannot be made the basis of an order for a new trial. Nor 
perhaps should we discuss i t  a t  length. However, i t  is not amiss to 
direct attention thereto in answer to the argument made. 

We collclude that to force this defendant to trial under the circum- 
stances here disclosed is not due process of law and does not preserve the 
right of confrontation, regardless of the merits of the case. For  this 
reason there must be a 

New trial. 

SEAWELL, J., dissenting: I cannot agrcle with the majority in  the 
disposition of this case. The oath taken by a judge of the Superior 
Court requires him to administer justice "without denial or delay." 
The circunlstances of this case bring the denial of the motion to continue 
fully within the ordinary discretion of the trial judge, without denying 
due process of law or infringing any other right of the defendant, and 
in the exercise of that  discretion, the trial was patently not accelerated 
by any public demand or feeling on the part of the court engendered by 
the enormity of the crime of which defendant was accused. The accused 
was as fully heard upon the question of his insanity as the circumstances 
of the case warranted, and a close scrutiny of the record does not warrant 
the assumption that  he was prejudiced by a refusal to continue the case. 

I n  his dissenting opinion in  Lochner v. People of Xew York, 198 
U.  S., 45, 49 L. Ed., 937-involving an  alleged violation of the same 
constitutional right-Xr. Justice Holmes observed : "General proposi- 
tions do not decide concrete cases. The decision will depend on a judg- 
ment or intuition more subtle than any articulate major premise." 

I n  the present case, I think it depends upon a sound sense of values 
which will penetrate beyond nonessentials into a proper appraisal of the 
facts in their true perspective and in their relation to a rule of fairness 
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upon which we all agree. I am satisfied that  the constitutional rights 
of the defendant were adequately protected. 

DEVIX, J., concurs in  dissent. 

JANE MONTGO~IERP v. GRACE 31. BLADES, ADMINI~TRATRIX OF WILLIAM 
B. BLADES. DECEASED, SOUTHERN LTAILWAY COMPANY A N D  CITY 
O F  DURHAM. 

(F i l t~ l  1 4  Ju ly ,  1043.) 

Appeal and Error # 43- 

Petitions to rehear will be dismissed where the grounds of error 
assigned are substantially the same as on the former hearing, and no 
new facts appear. no new authorities cited, and no new positions assumed. 
Rule 44, Rules of Practice in the Supreme Court, 221 N. C., p. 370. 

SEAWELL, J., dissenting. 

PETITIOK by plaintiff for a rehearing on defendant's appeal from 
judgment of the Superior Court of Durham County in this action. 

V i c t o r  S. B r y a n t  and J a m e s  R. P n f t o n ,  Jr. ,  for p l a i n f i f ,  petit ioner.  
W .  T .  J o y n e r  and  IfedricX: CE Hul l  for S o u t h e r n  R a i l w n y  C o m p n n y ,  

respondent.  
Claude 8. Jones  and  S. C.  B r n w l r y  for C i t y  of D u r h a m ,  respondenf .  

SCHEPI'CK, J. On 12 May, 1943, petition to rehear was allowed only 
on the question whether the decision in  X o n f g o m e r y  v. Blades, 218 
N .  C., 680, should be held controlling, and the petition was duly docketed 
for a rehearing. Rule 44 (6 ) )  Rules of Practice in  the Supreme Court, 
221 N. C., 570. On 2 June,  1943, upon examination of petition and 
briefs filed the petition was dismissed for the reason that  the grounds of 
error assigned in  the petition are substantially the same as those argued 
and passed upon on the former hearing, and no new facts were made to 
appear, no new authorities were cited and no new positions were as- 
sumed. W e s t o n  1 ' .  L u m b e r  Co., 168 K. C., 98, 83 S. E., 693; Jo l l ey  v. 
Te legraph  C'o., 205 ;1'. C'., 108, 170 S. E., 145. 

That  the decision in 218 N. C., 680, was duly considered by the Court 
is manifested in the opinion assailed by these words: "I t  is contended 
that  the 'law of the case' was written when this case was before us a t  the 
fall term of 1940, 218 N. C., 680, 12 S. E. (2d),  217. At that  term we 
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held that  the demurrer to the complaint should not have been sustained. 
We are now holding that  the demurrer to the evidence in this case should 
be sustained. There is no inconsistency in such holdings. 'The case was 
here before, 210 S. C., 815, on demurrer to the complaint, C. S., 511. 
It is here now on demurrer to the evidence, C. S., 567. The two are not 
the same in purpose or result. One challenges the sufficiency of the 
pleadings ; the other the sufficiency of the evidence. I n  negligence cases, 
i t  is proper to sustain a demurrer to the eridence and to enter judgment 
of nonsuit.' Smifh 7%. Sink, 211 N.  C., 725, 192 S. E., 108. When the 
Smith case, supra, was first before us on demurrer to the complaint, such 
demurrer was overruled; when before us the second time the demurrer to 
the eridence was sustained. Exactly the same situation exists in the 
case a t  bar." il1onfgoincry v. Rlndes ,  222 N .  C., 460. 

Petition dismissed. 

SEAWELL, J., dissenting : The conditions on which this case has been 
submitted to the Court for limited consideration are not clear. Perhaps 
it was intended to submit the question whether the law as declared in 
Montgomery v. Blades, 218 N.  C., 680, is, technically speaking, the law 
of the case. The discussion of that  question woi~ld now be largely 
academic. What  I have to say has been fully said in the opinion on the 
former hearing-218 N.  C., 680, supra-which applies with as much 
force to the evidential facts as i t  did to the factual statement in the com- 
plaint, because upon the critical question involved they are identical. 

When the case was here upon the first appeal on ~lemurrer  to the 
complaint, the controrersy mas over the question whether upon the 
factual statement in the complaint, the negligence of Blades did not 
insulate the negligence of the corporate defendants i n  not lighting the 
supporting piers in the middle of the underpass. Two references to the 
complaint in the opinion upon the present appeal make it clear that  this 
opinion has the effect of overruling the decision in the former case as it 
applied to this particular, without differentiation of fact between the 
allegations of the complaint and the evidence. I n  these references the 
allegations of the complaint with reference to Blades' negligence, as they 
are incorporated in the evidence, are quoted as substantial reasons for 
sustaining the nonsuit. Jlontgomery v. Blades, 222 N. C., 463, 23 S. E. 
(2d),  844, 847, 848. The fact that  on the former appeal the Court 
dealt with a demurrer to the complaint and on the present appeal a 
demurrer to the evidence is not significant, since the slime principle of 
law is involved and the same factual situation. I n  fact, the plaintiff 
fulfilled in the eridence e v e n  factual commitment she made in  the com- 
plaint on this phase of the controversy, and she was entitled to the 
benefit of the law of the case as laid down i n  the former appeal. 
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But  aside from the obvious departure from a rule which has been 
thought gravely necessary to maintain a respect for the stability of 
judicial opinion and the propriety of dealing consistently with those 
who are compelled to submit thkir conflicting claims to a court which, 
both in theory and practice, should be one of final authority, I cannot 
agree with the conclusion reached in the majority opinion or the reason- 
ing on which it is based. Without expressing any opinion on the merits 
of the case, I believe that  there were reasonable inferences from the 
evidence respecting the foreseeability of the intervening negligence with 
which the jury alone had the right to deal. The case was properly 
submitted to the jury. 
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1. Bankruptcy 5s 7, 3 $6- 
I n  a suit  by plaintiff, judgment debtor, against  defendant,  judgment 

creditor, to  enjoin a sale under esecntion on the  jndgmmt,  which was  
taken and  docketed witliin four  monthq of the  bnnkrnptcy of plaintiff, 
who allcges insolrcncy nt  the  t imr  of doclieting. evidence tha t  plaintiff 
mas unable to  meet h is  obligations a s  'they cnrrently became due, supported 
by the  petition and schrdnles in bankruptcy, i s  insufficient to  show in- 
solrency under the  Ennliruptcy Act of 1898, and  jndgnlent of nonsuit 
affirmed. 

2. Bankruptcy 9 3 M- 
Petition, cclledules and  ndjndication in bankruptcy under the Act of 

1898, in n proreeding filed almost four  months a f t e r  the  docketing of a 
judgment againat the  b a n l m ~ p t ,  unilcr a t tack  on account of the alleged 
insolvency of the  bnnlirnpt a t  the  time of docketing, a r e  not eridence of 
such insolvency. 

3. Judgments 5 32- 
There i s  sufficient identi ty between t n o  ranses to  support  the plea of 

res  judicnta,  unless t he  allegation\ and  proof in the  second show some sub- 
s tant ia l  element fo r  the  iupport  of plaintiff's caqe which was  wanting a t  
t he  former hearing. 

APPEAL by plaintiff from Bone, J., at February Term, 1943, of 
PASQUOTANIL 
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The plaintiff brought this action to enjoin the enforcement by sale 
of land under execution of two judgments in favor of defendant, judg- 
ment creditor, against the plaintiff, judgment debtor, rendered and 
docketed on 20 June, 1932, respectively in the sum of $1,000.00 and 
the sum of $300.00. 

Subsequently to the docketing of these judgments, to wit, on 19 Octo- 
ber, 1932, Sample, the plaintiff herein, filed a voluntary petition in 
bankruptcy, and in his several schedules listed as unsecured debts notes 
in the sum of $1,300.00 to Lemuel Jackson for borrowed money; lands 
of a gross estimated value of $5,000.00, encumbered by three deeds of 
trust constituting liens upon the property in the total sum of $11,527.55, 
and personal property encumbered by various liens reducing the value to 
less than $500.00. 

Following the adjudication due notice was given to all the creditors, 
and the first meeting of creditors was held 26 November, 1932. A4ctually, 
none of the creditors appeared at  this meeting. 

At this time an order was made by the referee, Honorable R. W. 
Herring, substantially as follows : 

('From a thorough examination of the Bankrupt, his schedules, his 
Attorney, and from other information obtained by the .Referee, it was 
made to appear to the satisfaction of the Court that the real estate 
owned by the Bankrupt is encumbered by valid liens, and that the equity 
therein, if any, is worth less than $1,000.00; and that a part of the 
personal property owned by the said Bankrupt is encurr,bered by valid 
liens, and that the equity in the encumbered personal property, together 
with the unencumbered personal property owned by the Bankrupt, 
including life insurance policies on the life of the bankrupt, is worth 
less than $500.00. That there is absolutely nothing in this case for 
unsecured creditors : 

"It is, therefore, without objection, ORDERIID, ADJUDGED and DECREED 
by the Court: (1) That the real estate and personal property owned by 
the Bankrupt, set out in his schedules and above referred to, including 
life insurance policies on the life of the Bankrupt be, and the same is 
hereby abandoned as assets for general creditors; and that the said real 
estate be, and the same is hereby assigned and allotted to the said 
William Camillus Sample, Bankrupt, as his Homestead, subject to valid 
claims resting thereon; and that the said personal property belonging 
to the said Bankrupt, listed in his schedules, and above referred to, 
including life insurance policies on the life of the Bankrupt, be and the 
same is hereby assigned and allotted to the said William Camillus Sam- 
ple, Bankrupt, as his Personal Property Exemption, subject to valid 
liens resting thereon; (2) That no trustee be appointed; (3) That no 



N. C . ]  FALL TERM, 1943. 

further meeting of the creditors be held; and (4 )  Tha t  this case be, and 
the same is hereby declared closed as a no-asset case." 

N o  objection was made a t  any time to this order, and the method of 
assigning to  the bankrupt his homestead and personal property exemp- 
tion has not been challenged. 
In due course, on 9 August, 1933, Sample received his discharge, in 

the usual form, providing, after recitals, as follows: 
"IT IS THEREFORE ORDERED bv the Court that  said William Camillus 

Sample be discharged from all debts and claims which are made provable 
by said Acts against his estate, and which existed on the 19th day of 
October, A.D. 1932, on which day the petition for adjudication was filed 
by him;  excepting such debts as are by law excepted from the operation 
of a discharge in  bankruptcy." 

Subsequently, the present defendant Jackson sought to enforce the 
judgments above described by execution and sale of the lands set apart  
to Sample as his homestead exemption, and Sample brought an  action 
to enjoin the sale upon the ground that  the debt had been discharged 
and the lien of the judgments dissolved or avoided by the bankruptcy 
proceeding and discharge of the bankrupt. Upon the final hearing 
before Judge Hamilton a t  the October Term, 1942, of Pasquotank 
Superior Court, Sample suffered an  involuntary nonsuit, and the de- 
fendant officer was authorized to ~ r o c e e d  with the execution sale. There 
was no appeal. The present action, subsequently brought, ~ e e k s  the 
same remedy. 

I n  his complaint the plaintiff sets u p  the proceedings substantially 
as here set out, and in addition thereto alleges his insolvency a t  the time 
Jackson obtained the judgments he now seeks to enforce, omitting refer- 
ence to the prior action to enjoin the sale under execution. I t  is alleged, - 
as a matter of law, that  the judgments lost their liens by the bankruptcy 
proceeding and discharge of the bankrupt. 

The defendant answered, denying that  the proceeding in bankruptcy 
or the discharge of the bankrupt had the effect of avoiding the lien of 
his judgments; denied the insolvency of Sample a t  the time the judg- 
ments were taken and docketed, and pleaded that  under the judgment 
in the former action to restrain salt under execution the controrersy had 
become r c s  judicafcc, and alleged as additional matter that  the indebted- 
ness had been created through fraud of the debtor and therefore was not 
subject to discharge in bankruptcy. This, in his reply, the plaintiff - . -  
denied. 

Upon the hearing the plaintiff introduced recorded evidence of the 
judgments against him, with dates of rendition and docketing, and of 
the proceeding in banliruptcy, as above set out;  and further introduced 
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evidence tending to show insolvency of Sample at  the time the judg- 
ments were taken and docketed. 

Upon his plea of res judicata the defendant introduced the judgment 
roll in the former action by the plaintiff to restrain exc!cution sales of 
the land under the several judgments. By  stipulation of counsel it is 
agreed that, upon comparison of the present action, the documentary 
evidence in each is the same, and the only difference in the two cases 
was "the allegation of insolvency made by the plaintiff, which allegation 
alleges his insolvency at the time of the acquisition of the judgments 
held by the defendant Jackson, the only difference between the evidence 
at  the trial on the other case and the evidence offered by plaintiff at  
the trial of this present action is the oral testimony of plaintiff, W. C. 
Sample, relating to his insolvency at the time of acquisition of the judg- 
ments above referred to." 

The defendant, in apt time, having made motions for judgment of 
nonsuit upon the evidence, it was agreed by counsel that Judge Bone 
might consider together the motion for nonsuit and the defendant's plea 
of res judicata, or estoppel. 

Motion for nonsuit mas allowed and judgment was accordingly signed, 
from which plaintiff appealed, assigning error. 

J .  W. Jennefte and illcll.;rullan & il1cMullan for plaintiff, appellant. 
If. B. Simpson for defendant, appellee. 

SEAWELL, J. Passing the question of whether section 67 ( f )  of the 
Bankruptcy Act of 1898 is available to the discharged bankrupt in 
avoiding a judgment lien taken within the four months period next 
preceding the filing of the petition and while he was insolvent, me first 
consider defendants' plea of estoppel-the effect as rcs judicata of the 
judgment of nonsuit rendered in the former proceeding before Judge 
Hamilton, which dealt with the subject of the present suit and in which 
the plaintiff sought the same relief. 

From the stipulation of counsel there appears to be sufficient identity 
between the two cases and evidence adduced on the trials to support the 
plea of res judicnta-unless in the allegation and proof in the present 
case there is some substantial element making for the support of plain- 
tiff's case which was not present at  the former hearing. 

The plaintiff contends that this element is supplied by the allegation 
and evidence in the present suit relating to his insolvency at the time 
the judgments were rendered against him, and insists thai; Judge Hamil- 
ton's order of nonsuit in the former action must necessa14y be referred 
to the want of such allegation and evidence therein. 
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I t  may be conceded that  if the provisions of the Act which plaintiff 
seeks to  invoke are available to  him in the present proceeding-on the 
theory advanced by him-the difference in the two suits, if the evidence 
is really of the character claimed for it, is sufficient to defeat the plea of 
estoppel. At  least such insolvency a t  the time of the acquisition of the 
lien is essential to its avoidance under the cited provision of the Bank- 
r u ~ t c v  Act and must be shown. 

1 " 
But  the defendant raises the cluestion whether in the case a t  bar plain- 

tiff's evidence in this respect is adequate to the issue. 
The plaintiff's evidence goes so f a r  as to indicate that  he was finan- 

cially unable to pay his debts a t  that  time; that  he was behind with 
installments a t  the-bank and unable to pay the interest as it became 
due, and he introduced certain portions of his petition filed in the bank- 
ruptcy proceeding nearly four months after the docketing of the judg- 
ments, showing from the schedules filed that  his assets were much less 
i n  value than his liabilities a t  that  time. Bu t  neither the filing of the - 
petition nor the adjudication in bankruptcy are evidence of the existence 
of insolvency a t  the prior date when the judgments were taken, L i b e r f y  
hTational B a n k  u. Rear,  265 U. S., 365, 68 L. Ed., 1057, 1060; U. 8. a. 
Oklahoma,  261 U. S., 253, 67 L. Ed., 638 ; and upon the same principle, 
we do not regard the disclosures in  the schedules filed with the petition - 
as tending to prove such condition when the judgments were taken. 

The testimony of the defendant as to his insolvency indicates no more 
than that  he was unable to meet his obligations as they currently became 
due. Tha t  would constitute insolvency as it is understood in the practice 
undcr State law and under earlier bankruptcy acts, Flowers v. Chemical 
Co., 199 N .  C., 456, 154 S. E., 736; i l f ining Co. v. S m e l f i n g  Co., 119 
N.  C., 417, 25 S. E., 954; W a g e r  v. Hal l ,  16 Wall (U.  S.) ,  584, 21 
L. Ed., 504; but as the plaintiff must obtain his relief, if a t  all, from 
the Bankruptcy Act, me must observe the definitions of that  law and 
conform our proof to its standards. 

The Bankruptcy Act of 1898 prorides that  a person shall be deemed 
insolvent within the provisions of the Act '(whenever the aggregate of 
his property, exclusive of any property which he may have conveyed, 
transferred, concealed or removed, or permitted to be concealed or re- 
moved with intent to defraud, hinder or delay his creditors, shall not a t  
a fa i r  valuation be sufficient in amount to pay his debts." Bankr. Act, 
sec. 1 (15) ; 11 U. S. C. A, see. 1 (15).  This definition is based upon 
a mathematical rule, exact but fairly easy of application. 

The evidence does not institute such a comparison between the aggre; 
gate value of plaintiff's property and the total of his liabilities on the 
critical date, and i t  is therefore insufficient to engender an  inference of 
his insolvency a t  that  time within the meaning of the term as used in the 
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Bankruptcy Act. This has been considered a matter of substance, and we 
do not believe the Court would be justified in  overlooking it in  the 

present case. 
The main proposition presented to us for decision is a matter of first 

impression in  this State and one of importance. We e:xpressly refrain 
from deciding it until i t  is presented to us unembarrassed by other pleas 

which, temporarily at  least, preclude its consideration. 
The judgment of nonsuit is 
Affirmed. 

W. H. TNOMPSOR' v. THE STATE OF NORTH CAROLINA, W. KERR 
SCOTT, COMMI~~IOSER OF AGRICULTURE, AND L. T. BALLENTINE, W. I. 
BISSETTE, L. L. BURGIR', CHARLES F. CATES. CLAUDE T. HALL, 
TV. G. HARGETT, D. R. NOLAND, MISS ETHEL PARKER, J. H. 
POOLE, A K D  LIONEL WEIL, CONSTITUTIXO TIIE BOAR]) OF AGRICUL- 
TURE OF THE STATE OF NORTH CAROLINA. 

(Filed 22 September, 1943.) 
1. Mortgages 13b- 

In a proceeding for the removal of a trustee and thc appointment of 
a substitute trustee, under C. S., 2583, all interested persons referred to 
in the statute include only the trustor, trustee, or trustees and all of the 
cestz~is gue t n t s t e n t ,  whose interests are secured by the deed of trust in 
which the trustee or trustees are sought to be removed and another sub- 
stituted. 

2. Same- 
The statutes, providing for the removal and substitution of trustees in 

deeds of trust, which are in effect a t  the time of the execution of such 
instruments, become a part thereof, as fully as if iucorpoinated therein. 

3. Same- 
Where a trustee is substituted in accordance with the method expressed 

in a deed of trust, no proceedings are necessary under C. S., 2583: and a 
deed made by the substitute trustee passes the title to the purchaser at a 
foreclosure sale. 

APPEAL by defendants from Bone, J., a t  Chambers in Tarboro, N. C., 
21  August, 1943. From WASHINGTON. 

This is a controversy without action and the facts and contentions 
~ e r t i n e n t  to the appeal are as follows: 

1. The defendants, through the Commissioner of Agriculture, con- 
tracted to purchase from the plaintiff 493.5 acres of land, situate. in 
Washington County, N. C. 
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2. C. I. Milliard, a predecessor in title to the lands involved herein, 
and his wife, Kellie Drake Nilliard, executed a deed of trust on 1 
Ko~~ember ,  1919, conveying said lands to the Trust Company of Korfolk, 
Va., R S  trustee, to secure one bond of even date therevith in the ium of 
$25,000.00, payable to the Colonial Joint  Stock Land Bank of Korfolk, 
said deed of trust being recorded in the office of the Register of Deeds of 
Washington County, in Book $9, page 560. Thereafter, on 20 Septem- 
her, 1920, the Colonial Joint  Stock Land Bank of Sorfolk,  for value 
received, acsigned and transferred all its right, title and interest to the 
Federal Land Bank of Columbia. 

3. On 6 March, 1920, C. I .  Milliard and wife, Nellie Drake Milliard, 
conveyed the property in question to Elms F a r m  Company by deed, 
wllich is recordrd in the office of the Register of Deeds of Washington 
County, in Book 79 ,  paqc 1'33, ant1 in thiq conveyance the grantee 
assumed the aforebaid indebtednecs. 

4. On 1 February, 1921, the Elms Plantation Company (the name 
having formerly hecn Elms F a r m  Company) executed a deed of trust 
to the Trust  Company of Sorfolk,  as trustee for the John L. Roper 
Lumber Conlpany. to secure an indebtedness of $15,201.30. On 31 De- 
cwnber, 1927, the Elms Plantation Company, the John L. Roper Lumber 
Company, C. I .  Milliard and the Trust Company of Norfolk, by instru- 
ment recorded as aforesaid in Book 102, a t  page 87, ~ubqtituted 31. S. 
H a ~ k i n s  as trustee in lieu of the Trust Company of Norfolk, in the 
deed of trust referred to above datrd 1 February, 1921. 

B y  instrument dated 13  April. 1920, and duly recorded as aforesaid 
in Book 105, at p a p  65, F. A. Milliard acquired the indebtedness to the 
.John L. Roper Lumber Company, secl~rctl hy the aforesaid deed of trust 
dated 1 Febniary, 1921. 

5. B y  deed datrd 5 February, 1930, and duly recorded, .the Elms 
Plantation Company iwonveyed the property to C. I. Milliard, subject 
to both the aforesaid deeds of trust. 

6. On or about 18 October, 1930, the Federal Land Bank of Columbia, 
as petitioner, filed a petition in the Superior Court of Washington 
County before tile clerk against the Trust  Company of Sorfolk. C. I. 
Milliard and Nellie Drake Milliard, hi- vife,  as respondent?. ,bong 
other things the petition alleged that the Tr11.t Company of Sorfolk 
was an i n a c t i ~ e  corporation, without a fiinctioning Board of Directors. 
and was incompetelit to exerci-e the trust as p r o d e d  in the deed of 
trust executed as aforesaid on 1 November, 1919; and prayed the court 
to appoint Z. IT. Norman as cubstitntc trustee in lieu of said corporation. 
-111 the respondents filed ansners admitting the allegations of the petition 
and consenting to the removal of said trustee. Thereafter, on 25 Octo- 
hrr, 1030, the clerk of the Superior Court signed an order i u b s t i t ~ l t i n ~  
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Z. V. Norman as trustee in  such instrument in lieu of the Trust  Com- 
pany of Norfolk. 

Z. V. Norman, as substitute trustee, proceeded to foreclose the afore- 
said deed of trust, dated 1 November, 1919, and conveyed the property 
to the Federal Land Bank of Columbia by deed of foreclosure, dated 
10 December, 1930, and recorded in  the office of the Register of Deeds of 
Washington County, in Book 101, a t  page 320. 

7. The Federal Land Bank of Columbia conveyed the aforesaid lands 
to W. H. Thompson, the plaintiff herein, by deed dated 21 July,  1936, 
which deed was duly recorded as provided by law. 

The defendants contend that  plaintiff's title is defective because in the 
proceedings instituted by the Federal Land Bank of Columbia to have 
Z. V. Norman appointed substitute trustee, under the provisions con- 
tained in C. s., 2583, the parties interested in the junior deed of trust 
referred to herein, were not made parties to the proceeding. The court 
below held that  the plaintiff, W.  H. Thompson, is the owner of the land 
in question, in fee simple, and free from the lien of the junior deed of 
trust referred to herein, dated 1 February, 1921, from I3lms Plantation 
Company to Trust  Company of Norfolk, arid entered judgment accord- 
ingl y. 

From said judgment the defendants appeal and assign error. 

Carl  L. Rtriley for plainf i f f .  
i l f f o rney -Genera l  MciVu l lan  and  Assis tant  A t forney -Genera l  Rhodes  

for t h ~  S f a f e .  

DESNY, J. I n  substituting a trustee under the provisions of C. S., 
2553, the statute provides that  all persons interested shall be made 
parties to the proceeding. Does all persons interesfeu'  include junior 
lienholders? We do not so hold. 

The case of G u i o n  1) .  i l f e l v in ,  69 N. C., 242, involved the appointment 
of a trustee under the statute now under consideration. The trust 
involved both real and personal property. The trustee had died. The 
real property descended to the trustee's heirs and the personal property 
passed t o  his administrator, clothed with trusts. The heirs a t  law and 
the administrator refused to execute the trust. Whereupon, one of the 
several ces fu i s  que f r u s f e n t  filed an  e x  par fe  petition for the removal of 
the trustees and for the appointment of a substitute trustee. The Court 
held that  a trustee could not be removed arid another substituted in an 
e z  pnr fe  proceeding; that the application is in the nature of a civil 
action, and all persons interested must be made part  es. The Court 
said:  "If in the present case one of many cesfuis  que  t r u s f e n t  can, upon 
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an  ex parte application, remove a trustee whom all the parties have 
chosen to execute the trust, can take from him the possession of the 
property and transfer i t  to the mover's nominee, without giving the 
trustee or the other parties interested any opportunity to be heard, it  
must follow that  one of several ces fu i s  p i e  trus tcnt  may do so in every 
case, and the consequences are too obvious to need mention. . . . A s  f o  
parties. Of rour*e no one can suppose that by the death of a trustee 
there ceases to be a trustee. The real property descends to his heirs, 
and the personalty goes to his administrator, clothed with trusts. The 
plaintiff properly made the heirs and administrator parties defendant. 
The other cesfuis  p i e  f r ~ r s f e n t  who have an  interest in the question ought 
either to be made parties, or the wmmons should be on behalf of the 
plaintiff and all others in like situation who choose to come in, and 
they shouId receire notice of the pendency of the actlon." 

I n  the instant case the proceeding was not e x  parte and the only ques- 
tion is nhether or not all interested persons, as required by the statute, 
were parties to the proceeding under consideration. I t  n-ill be noted 
that in the case of Guion  e. X e l v i n ,  supra,  the Court held the interested 
parties to be the trustees and the ces fu i s  yue frus tent .  Furthermore, the 
reasons given in the opinion for making all the cestuis p e  f rus ten t  
partics to the proceedings, clearly indicate that  the necessary parties are 
to be limited to the trustee or trustees sought to be removed and those 
parties who hare  a right to participate in the selection of the substitute 
trustee. 

The defendants further contend that junior lienholders ought to be 
made parties to a proceeding to appoint a substitute trustee, so that  
in the event of foreclosure they may the more easily recognize the deed 
of trust being forccloscd as one af'iecting the lands on which they hold 
a second lien. This position is untenable. 

I n  T r u s t  Co. 21. P a d g e f t ,  194 N .  C., 729, 140 S. E., 714, i t  is held 
that  where a trustee is substituted in accordance with the method ex- 
pressed in a deed of trust, no proceedings are necessary under the provi- 
sions of C. S., 2583; and a deed made by the substituted trustee passes 
the title to the purchaser a t  a foreclosure sale. On the other hand, while 
the  provision^ of a deed of trust are contractual, N i f c h e l l  v. S h u f o r d ,  
200 K. C., 321, 156 S. E., 513; B r o w n  I , .  denn ings ,  188 N. C., 155, 
124 S. E., 150;  EubanLs I , .  Uecton ,  153 S. C., 230, 73 S. E., 1000. the 
statutes providing for the removal and substitution of trustees in deeds 
of trust, which are in effect a t  the time of the execution of said instru- 
ments, become a part  thereof, as fully as if incorporated therein. R n f e -  
m a n  2'. S f e r r c f t ,  201 S. C., 59, 150 S. E., 1 4 ;  I I o o d ,  C o m r .  of B a n k s .  
v. X a r t i n ,  203 N .  C., 620, 166 S. E., 793; H e a d e n  v. I n s .  Co., 206 N.  C., 
270, 173 S. E., 349; Bank v. R r y s o n  C i t y ,  213 X. C., 165, 195 S. E., 
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398;  Spain v. Hines, 214 N .  C., 432, 200 S. E., 25 ;  Rostan v. Huggins, 
216 N .  C., 386, 5 S. E. ( 2 d ) ,  162. 

C. S., 2583, was i n  effect a t  the  t ime of the  execution of both deeds of 
t rust  referred to  herein, and  the  parties t o  those instrumer.ts were charged 
with knowledge of t h e  fac t  t h a t  a trustee might  be substituted i n  accord- 
ance wi th  the  terms of the  statute. T h i s  s tatute  has  been amended so 
as  t o  provide a n  alternative method of substituting a trustee in a n  ex 
parte proceeding. See chapter  78 of t h e  Publ ic  Laws of 1931, a s  
amended by  chapter  287 of t h e  Publ ic  Laws of 1935, N. C. Code of 
1930 (Mich ie ) ,  2583a. However, i n  a proceeding f o r  the  removal of a 
trustee and  t h e  appointment  of a substitute trustee, under  the  provisions 
of C. S., 2583, we hold t h a t  a l l  interested persons referred t o  i n  t h e  
s tatute  include only the  trustor,  trustee or trustees and al l  t h e  cestuis 
que f ~ u s f c n t ,  whose interests a r e  secured by the  deed of t rus t  i n  which 
the trustee or trustees a r e  sought to  be removed a n d  anofher substituted. 

T h e  judgment  of the  court  below i s  
Affirmed. 

(Filed 22 September, 1943.) 
1. Contracts S 1- 

There must be a substantial agreement of the parties upon the subject 
mnttcr of thc treaty to constitute a contract-a meeting (of the minds. 

2. Contracts §§ 6, 8- 
Where a contract is in several writings nnd not in a single document, 

the, Court will not be astute to detect immaterial differences which might 
defeat the contract, but will try to give each writing a re:lsonable interpre- 
tation according to the intention of the parties. 

3. Contracts § 8: Pleadings 1356, 1- 
Where there is 110 ambiguity in the instruments upon which plaintiffs 

rely a s  a contract, they are subject to construction by the court, without 
the aid of a jury. 

4. Contracts @ 4, l l a -  
Acceptance must be unqualified and in the terms of the offer, without 

material conditions not included or implied in the offer; otherwise, such 
purported acceptance constitutes a counter-proposal which the other 
party is not bound to accept. 

5. Contracts 4, l lb -  
The acceptance of an offer to sell property, based upon the condition 

that  plaintiffs' attorneys shall first pass upon the title, i s  not a n  unquali- 
fied acceptance of the offer and does not bind the defendant. 
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APPEAL by defendant from Phi l l ips ,  J., a t  May  Civil Term, 1943, of 
ROCRINQHAM. Reversed. 

Glidewell  d? Glidezuell and  S a p p  & S a p p  for p la in t i f s ,  appellees. 
Broolzs, ~ V c L e n d o n  CE Holderness  and  Douglas  & Douglas  for defend-  

a n t ,  appel lant .  

SEAWELL, J. Plaintiffs brought suit in Rockingham County to re- 
cover damages for the breach of a contract to sell and colweg to them 
certain property in the city of Greensboro, Guilford County, described 
in the complaint. The case comes here upon demurrer to plaintiffs' 
pleading, to which t ~ v o  exhibits, "A" and "B," are attached and made 
a part  thereof. Exhibit "A," designated by plaintiffs as the offer, is in 
the nature of an  option giren to plaintiffs to purchase the property 
described in the complaint, n-hich, with immaterial changes, was exe- 
cuted by defendant. The complaint alleges certain parol modifications 
of this document with mhich our further discussion is not necessarily 
concerned. Exhibit "B" is a communication from plaintiffs to TV. F. 
Ross, agent for defendant, purporting to exercise the option and accept 
defendant's "offer." The object of the action is recovery of damages 
for the breach of the contract to convey. General allegations are made 
in the complaint relative to the existence and nature of the contract; 
but the contract itself is exhibited and identified, and the plaintiffs 
declare upon it. I t  therefore defines their rights before this Court and 

u 

would do so in the tr ial  court if no demurrer had been made. Hence, if 
i t  fails in law, there is no general allegation in the complaint that  would 
avail the plaintiffs against the demurrer. 

The defendant demurred to the complaint as not stating a cause of 
action for that  an inspection of these writings reveals that  plaintiffs 
have not a t  any time made an unqualified acceptance of defendant's 
offer, but, on the contrary, hare  attached to such purported acceptance 
material conditions which Tvere not included or implied in the offer, but 
constitute counter-proposals which defendant mas not bound to accept. 
I n  support of the demurrer, the defendant points out a number of these 
alleged discrepancies between the offer and the purported acceptance 
mhich it is contended indicate that  the parties had reached no agreement. 
I t  is not necessary to consider them all. I n  particular, our discussion 
does not include the effect of the allegation of the parol modification of 
the offer with respect to the terms of payment, since a conclusion as to 
that  matter would not alter the decision. 

There is no ambiguity in the instruments upon mhich plaintiffs rely 
as a contract and they are, therefore, subject to construction by the court 
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without the aid of a jury. Drake v. Asheville, 194 N .  C., 6, 138 S. E., 
343; iMorrison c. Parks, 164 N. C., 197, 80 S. E., 85. 

We think there is a t  least one provision in the last communication 
of the plaintiffs to the defendant-relied upon as an  acceptance-upon 
which decision may safely rest. The following provision occurs in  
plaintiffs' purported acceptance : 

"This offer is made subject to the approval of the title by our attor- 
neys, Messrs. Smith, Wharton and Jordan,  which we will obtain as 
soon as reasonably possible. . . . I n  the event our attorneys should 
report to us that  they are unable to approve the title to said property, 
then the check for $15,000.00 is to be returned to us by you, and all 
parties concerned shall thereupon be relieved of all further liability with 
respect to  this transaction." 

Conrededly, and indeed upon inspection and comparison, there is no 
provision of this nature in defendant's offer. I t  is defended by the plain- 
tiffs as immaterial and perhaps not a t  variance with the implied duty 
of the defendant to make a good title. The  defendant insists that  i t  is 
a matter of substance, involving a right which i t  had neither expressly 
nor impliedly proposed to surrender. 

Substantial agreement of the parties upon the subject matter of the 
treaty is essential to the definition of a contract-there must be a meeting 
of the minds. Croom v. Goldsboro Lumber Co., 182 I T .  C., 217, 108 
S. E., 735; Elks 2.. A-orfh S f a f e  Life Ins. Co., 159 S. C., 619, 75 S. R.. 
808; Roberfa iVanufnrfuring Co. v ,  Royal Ezchnnqe ilssuranrc Co., 
161 N .  C., 88, 76 S. E., 865. Where the contract, as here, is in several 
writings-as offer and acceptance-and not contained in a single docu- 
ment which both parties have executed, the Court will not, of course, be 
astute to detect immaterial differences in the phrasing of offer and 
acceptance which might defeat the contract, but will t ry  to give to each 
writing a reasonable interpretation under which substan1,ial justice may 
be reached according to the intent of the parties. But  jt is the mutual 
intent that  governs, and for this reason there must be substantial agree- 
ment betweell offer and acceptance in all material par t~culars  in order 
that  such mutuality may appear. There must be no lack of identity 
between offer and acceptance, Sinndard S a n d  CC Grrrllel Co. 1 % .  Cnsunliy 
Co., 191 N .  C., 313, 131 S. E., 754; and the parties must appear to 
have assented to the same thing in the same sense, Troilinqer v. Fleer, 
157 IT. C., 81, 72 S. E., 796. 

That  is the crux of the case before us. The contract attempted be- 
tween the parties, if consummated, was integral in its r a tu re  and, con- 
sidering its object, its terms were not separable. They ve re  all directed 
to the purpose of conveying the land. The plaintiffs in ;heir acceptance 
of defendant's offer had no right to impose additional terms, or, a t  that  
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time, to introduce new and substantially different conditions into the 
treaty not found in the offer to which i t  is responsive. The effect of 
such an  acceptance so conditioned is to make a new counter-proposal 
upon which the parties have not yet agreed, but which is open for 
acceptance or rejection. S f u n d a r d  Sand d Grace1 C'o. I.. C'crsliulty 
Co. ,  supra;  Dodds c. S t .  Louis  Cnion  T r u s t  Co., 205 K. C., 153, I70 
S. E., 652; Rucker  1 , .  Sonders, 182 N .  C., 607, 109 S. E., 857; Xorr i son  
I ) .  Parks ,  supra;  TVilson v. S f o r r y  L u m b e r  Co., 180 N .  C., 271, 104 
S. E., 531; Cozart c. Herndon,  114 N .  C., 254, 19 S. E., 158; I se l in  v. 
U n i f e d  States ,  271 U. S., 136, 70 L. Ed., 872. The proposition is ele- 
mentary, but particularly well expressed in l.lTi1son c .  S torey  Luntber 
(lo., supra, and Cozcrrt 2,. I Ierndon,  supra, to which attention is directed. 

The counter-proposal of the plaintiffs that the title should be passed 
upon by attorneys of their 0 ~ ~ 1 1  selection before it should be accepted and 
the property paid for is material and important. The land belonged to 
the defendant. I t ,  not the plaintiffs, had the right to name the condi- 
tions on which it would part  with the title. I t  is true that  delivery of 
the thing sold is required of the defendant; and it is implied in a con- 
tract to convey land, unless differently agreed, that  the seller must give 
a good title. But  it is not implied in lam or, as f a r  as me know, required 
by any controlling custom, that attorneys of plaintiffs' selection should 
be designated to pass upon the title, and that their adjudication thereon 
should be final, and possibly hare  the effect of annulling the contract. I n  
Dickey  v. H u r d  e f  al., 33 Fed. (2d) ,  415, the plaintiff undertook to attach 
a similar provision to his acceptance, unqualified in other respects. The 
Court said : "This was not an  unequivocal and unconditional acceptance 
of the offer. I t  was the introduction of a new term. I f  Mr. Hurd,  by 
the terms of his offer, impliedly agreed to give a good merchantable title, 
one that a court of conlpetent jurisdiction would determine to be mer- 
chantable, he did not impliedly agree to furnish a title 'the legality and 
merchantability' of which should meet the approval of Mr. Dickey's 
counsel, and that, if it  did not meet their approval, then in that  con- 
tingency Mr. Dickey should not be regarded as bound by his acceptance." 
JVilliston on Contracts, par. i7,  and cases cited. The defendant, we 
think, unquestionably would have the right to participate in the selection 
of counsel to whom the title might be referred. or to have it left to the 
courts where, without any stipulation to the contrary, it  otherwise would 
have gone in case of controversy, and there is no implication in defend- 
ant's offer that  it intended to surrender that right. 

We are of opinion that  the letter of plaintiffs, regarded by them as 
an  acceptance of clefendant's offer, was deprived of that  character by 
the introduction of a material condition affecting the transfer and 
acceptance of the title, not contemplated in the offer. It amounted to a 
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counter-proposal which defendant had the right to accept or reject as it 
saw fit, without incurring liability to the plaintiffs. 

I t  can hardly be doubted that plaintiffs so regarded it, since they 
closed the communication as follows: "This offer is rrade subject to 
acceptance by your principal today." Indeed, the logical import, and 
doubtless the legal effect of this language is to give to the defendant 
the right to accept or reject plaintiffs' offer. 

The demurrer should have been sustained. The judgment to the 
contrary is 

Reversed. 

HERMAN NERTBERS v. C. R .  PUGH ET AL. 

(Filed 22 September, 1!)43.) 
Contracts § 4- 

Acceptance must be unqualified and in the terms of the offer; otherwise 
no contract results. 

APPEAL by plaintiff from Bone ,  J . ,  at Narch Term, 1943, of PASQUO- 
TANK. 

Civil action to recover damages for alleged breach of contract or 
option to sell the "Pugh" house and lot in Elizabeth Cify. 

From judgment of nonsuit entered upon consideration of all the evi- 
dence, the plaintiff appeals, assigning errors. 

J .  TI7. Jenne t t e  and R. Clarence Dozier  for plaintiff", appel lant .  
J .  H e n r y  L e R o y  for defendants ,  appellees. 

PER CURIAM. A careful perusal of the record fails to disclose any 
consummated contract upon which the plaintiff predicates his right of 
action. The plaintiff did not "sign the papers," as he was required to 
do by defendant's letter of 6 February, 1942, but returned them for 
modification, giving as his reason that the option "would be n-ithout 
effect" unless the defendant's husband joined in the agreement. The 
defendant then sold the property to another. 

The case is not like X c A d e n  v. Craig ,  222 N.  C., 497, 24 S. E. (2d), 
1, or S a m o n d s  v. Cloninger ,  189 K. C., 610, 127 S. E., 706. I t  is more 
nearly in line with Richardson  v. Warehouse  and  Storage Co., ante ,  344, 
herewith decided. 

Affirmed. 
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GIBBS 'u. Russ. 

ROBERT GIBBS v. WILLIAM RUSS, JR., AND NORTH CAROLINA PULP 
COMPANY O F  PLYMOUTH, NORTH CAROLINA. 

(Filed 22 September, 1943.) 

1. Trial § =: Appeal and E r r o r  93 39a, 39g- 
The burden is on the appellant, not only to show error, but prejudicial 

error. 

2. Trial § 22b: Appeal a p d  E r r o r  § 39d- 

A refusal to admit competent evidence, which, when considered with 
all the other evidence, fails to make out a case for  the jury, is  harmless 
error. 

3. Trial § ZZa: Appeal and  E r r o r  § 40- 

Where the only evidence to sustain the cause of action alleged by 
plaintiff is  incompetent, but erroneously admitted, and an appeal is  
taken by defendant from the refusal of judgment of nonsuit thereon, this 
Court will not overrule the trial court and grant the nonsuit. 

4. Negligence 9 19a:  Automobiles § 24c: Partnership 9 
The mere ownership of an interest in an automobile does not mnlre the 

owner of such interest liable for injuries caused by the automobile; nor 
is a partnership liable for an injury done by such vehicle owned by i t  if 
the driver, even though a partner, be not acting within the scope of the 
business and authority of the partnership. 

5. Automobiles §§ ISg, 24c: Partnership § % 

In  an action to recover damages for personal injuries to plaintiff caused 
by the alleged negligent operation, by one of defendants, of a truck jointly 
owned by both defendants, where all of plaintiff's evidence, admitted and 
rejected, taken in its most farorable light, tends to show that  the other 
defendant had no interest in, and received no benefit from the operation 
of the truck a t  the time in question, such evidence is insufficient to 
establish the relation between the defendants of principal and ngcnt or 
that of partnership and judgment of nonsuit, a s  to the defendant not 
operating the truck a t  the time of the accident, sustained. 

APPEAL b y  plaintiff f r o m  Johnson, Jr., Special Judge, a t  May Term,  
1943, of BEAUFORT. 

Civil action to  recover f o r  personal injury.  
Plaintiff i n  complaint filed alleges : That on 1 5  June ,  1942, defendants 

owned a n d  operated a Chevrolet au to  t ruck which defendant Russ was 
dr iving wi th  the  express consent of the  corporate defendant, "from 
Pantego  on  the  s t rong t u r n  of the  road into the  P u n g o  road"; t h a t  "on 
approaching the  curve the  dr iver  was going at a high, wanton, and  
reckless ra te  of speed and  negligently failed t o  slow down his speed a n d  
to take the t ruck  under  control a n d  attempted t o  go around the curve 
at a recklessly high speed and  without  reasonable and  prudent  care" by  
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reason of which as proximate cause the truck, on which plaintiff was 
riding, turned over and was thrown on plaintiff's leg, breaking same "to 
the extent and a condition that required :imputationn thereby proxi- 
mately causing damage to plaintiff. 

Defendants filed separate answers in which material allegations of the 
complaint were denied. And in its answer thereto the corporate defend- 
ant specifically averred that at  the time of the alleged injury to plaintiff 
it had no right, title or interest in, or control of the Chevrolet truck 
in question, and that in the operation of it defendant Russ was not 
performing any act of agency for or in behalf of it. 

Upon the trial plaintiff testified that he was riding on the back of the 
truck which defendant Russ was driving on the highway from Pantego 
to the Pungo road; that when just out of the corporate limits of Pantego 
Russ drove the truck around a curve between forty and fifty miles per 
hour; and that in so doing the truck mas turned on plaintiff, and broke 
his leg so that it was amputated above the knee. 

Plaintiff then without objection offered in evidence the adverse exami- 
nation of defendant Russ taken before the clerk under C. S., 900-901, in 
pertinent part as follows: "My name is William Russ, J r .  . . . the 
truck was mine and my daddy's. I don't exactly know whether I owned 
the truck at  that time. The truck is now owned by my dad and me. 
I had possession of the truck at the time. My dad and I borrowed 
$900.00 from the North Carolina Pulp Company to buy this truck. The 
deed or certificate of title was made in my name. The Pulp Company 
held the title until I paid for the truck . . . by paying $1.00 for each 
unit of the wood I hauled to the North Carolina Pulp Company. I had 
not paid for the truck at the time of the accident. I was not permitted 
to use the truck without permission of the Pulp Company. I was to 
haul only pulpwood, nothing without their permission. At the time of 
the accident I was hauling potatoes and had permission from the Pulp 
Company to do so. We were short of men and I wanted to haul a few 
loads of potatoes for Ben Aycock. I picked up the three men who were 
on the truck; had hauled one load and started after another when the 
truck turned over. Permission was granted to do this by my dad asking 
Mr. Ear l  if it would be all right. I did not hear my father make this 
request. H e  told me he had done so.'' The witness Ear l  called by 
plaintiff testified that he was manager of the wood and land department 
of the North Carolina Pulp Company. 

Then for the express purpose of showing that defendants Russ and 
the Pulp Company jointly owned the truck plaintiff offered to intro- 
duce in evidence (1) the remainder of the examination of Russ in which 
he had testified that the Pulp Company without his knowledge took out 
a policy of insurance on the truck, for his protection, which he later 
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approved, and on which he paid the premium, and (2 )  the terms of the 
policy in which, among others, these items appear:  ( '(1) Name of 
insured-North Carolina P u l p  Company and Will Russ . . . insured, 
(x)  individual . . . (x )  corporation . . . Business or occupation of 
the named insured : Paper  Mfrs. Employer." Objection thereto was 
sustained and plaintiff excepted. I n  deference to the ruling of the 
court in sustaining the objection as just stated "and upoh intimation of 
the court that plaintiff could not recover," as stated in the judgment, 
plaintiff submitted to a nonsuit as to the defendant P u l p  Company and 
appealed to the Supreme Court and assigns error. 

Mistrial and continuance were ordered as to the case against defend- 
ant  Russ. 

IT. S. Ward  for plaintiff, appellant. 
Norman c6 Rodnrun for defendant Pulp Company,  appellee. 

WIXBOR~TE, J. The question involved on this appeal is worded in 
the brief of the counsel for plaintiff in this manner:  "Another nonsuit, 
of course; this time voluntary, but enforced by exclusion of essential 
testimony, to wit, that  part  of the evidence of defendant Russ contained 
in his examination by plaintiff before the clerk, which appears from the 
middle of page 2 to bottom of page 4 of the record; also the insurance 
policy." 

I t  is contended that  for the purpose of showing that  the truck in 
question was owned jointly by defendants Russ and the Pu lp  Company 
this testimony and the policy were competent as evidence in the case. 
Even so, conceding that the purpose for which the testimony and policy 
were offered by plaintiff comes n i th in  the principle announced and 
applied in Davic 2). Shipbuilding C'o., 180 N .  C., 74, 104 S. E., 82, in 
Rivenbark v. Oil Corp., 217 N .  C., 592, 8 S. E. (2d) ,  919, and in Isley 
v. Win f rey ,  221 N. C., 33, 18 S. E. (2d),  702, and referred to and dis- 
cussed in Herndon 2%. Massey, 217 N.  c., 610, 8 S. E. (2d),  914, we are 
of opinion that  the error is harmless in that when the excluded evidence 
is considered with all other evidence admitted a t  the trial, plaintiff fails 
to make out a case for the jury. The burden is on the plaintiff as appel- 
lant, not only to show error but prejudicial error, Wilson  v. Lumber Co., 
186 N. C., 56, 118 S. E., 797; Collins v. Lamb, 215 N. C., 719, 2 S. E. 
(2d), 863; Tolle?y v. Creamery, Inc., 217 N. C., 255, 7 S. E. (2d), 502. 

Moreover, the present case is distinguishable from those cases in 
which a new trial is ordered as in Morgan 2,. Benefit Society, 167 N. C., 
262, 83 S. E., 479; Nidget t  v. Melson, 212 N.  C., 41, 192 S. E., 854; 
Ledwell v. Milling Co., 215 N.  C., 371, 1 S. E. (2d),  841; Brown v. 
Montgomery Ward  & Co., 217 N.  C., 368, 8 S. E. (2d),  199; Caulder v. 
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Motor Sales, Inc., 221 N.  C., 437, 20 S. E. (2d),  338; Piebster v. Char- 
lotte, 222 N. C., 321, 22 S. E. (2d),  900, and the line of cases holding that  
where the only evidence to sustain the cause of action alleged by plaintiff 
is incompetent, but erroneously admitted, and an  appeal is taken by the 
defendant for the refusal of judgment of nonsuit thereon, this Court will 
not overrule the tr ial  court and grant  the nonsuit. The reason assigned 
for such holding is that  if the evidence had been ruled out, as it should 
have been, the plaintiff may have substituted other competent evidence in 
its place to support his cause of action. 

I n  the case in hand, however, the evidence Iyas rejectell and the plain- 
tiff then had the opportunity to mend his fences and offer other evidence 
if available. -1nd in such event, the burden is on the plaintiff to offer 
such other evidence which will, with the rejected competent evidence, 
make out a case for the jury. 

Applying these principles to the case in hand, the evidence admitted, 
together with the evidence rejected, taken in the light rrost favorable to 
plaintiff, shows, and all that  i t  tends to show is that  the truck jointly 
owned by defendants Russ and P u l p  Company for the purpose of hauling 
pulpwood was a t  the time in question being operated by Russ with consent 
of the P u l p  Company in hauling I r i sh  potatoes for one Ben Aycock, a 
third person. There is no evidence that  the P u l p  Company had any 
interest in the hauling of the I r i sh  potatoes or that  i t  was receiving any 
benefit from i t  or that  the truck was being operated in its behalf. Thus 
with respect to the operation of the truck in hauling I r i sh  potatoes, the 
evidence is insufficient to establish between the P u l p  Company and 
defendant Russ the relationship of principal and agent or  that  of 
partnership. 

However, plaintiff does not contend that  the mere ownership by the 
Pulp  Company of an  interest in the truck would make it liable for per- 
sonal injuries caused by the truck, Pnrrott v .  Kantor, 216 N .  C., 584, 6 
S. E. (2d),  40 ; nor does the plaintiff contend that  a partnership would be 
liable for an  in jury  done by a truck owned by it if the driver, even though 
a partner, be not acting within the scope of the business and authority 
of the partnership. 40 Am. J u r .  Partnership, sections 136, 137. Bu t  
the plaintiff contends that  a relation of partnership existed between 
the defendant Russ and P u l p  Company with respect to the operation of 
the truck for hauling pulpwood and that  upon that  being shown, and 
upon evidence of the consent of the P u l p  Company for Russ to operate 
the truck in hauling I r i sh  potatoes for Ben Aycock being also shown, 
the law will imply that  the partnership was enlarged to cover such 
operation. Non sequitur. 

Hence, the judgment below is 
Affirmed. 
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ROY LEE RUSSELL, MIXOR, BY AXD THROUGH HIS KEXT FRIEND, T. A. 
IIUSSELL. PLAIXTIFF. v. .JAMES CUTSHALL a m  SEVEN-UP ASHE- 
VILLE COBIPANT, ISC., DEFJL.NDAI\TS. 

(Filed 22 September, 1943.) 

1. Automobiles §§ 24a, 2 4 b -  

Ordinarily. one nlio is engaged to operate a motor vehicle has no 
implied a~lthority, by virttie of his eniployment, to inrite or permit third 
persons to ride; and t l ~ c  employer i i  not liable for personal injuries sus- 
tained by thr  in\itc~e while in such mac.hinc, except, perhaps, when will- 
fully or m:rlicion~ly inflic*ted. The p:~rticnlar na t~ i re  of the cmploj-ment. 
or the circnmstnuces a t  the time. or acqniescenre on the part of the em- 
ployer may create nn exception to this rule. 

2. Principal and Agent 8a: Corporations 20: Automobiles § 24a- 
111 the c a w  of an nrgent emergency an employee at times may act so 

as  to bind his emplogcr without previous authority. 

3. Automobiles 3s 18g, 24c- 

In  an action for damages for personal injuries to plaintiff, a minor, who 
was inritecl o r  permitted by corporate defendants' driver to ride on the 
ninning bonrd of its truck, such injuries being allegedly caused by the 
iicgligcnce of the driver, wlierc t l i ~ r e  is no evidence that the driver mas 
acTing in the ;rl)pnrent scope of his anthority or that such nil enit,rgency 
existed a s  nonld authorize thr  t l r i ~ e r  to employ ;~seistanct'. disreg~rrding 
the qncstion of contril)lttory iregligcilce, tlic plaintiff was a t r rq ) :wcr  as  
fa r  as  the corporate defciidniit was c~onc~nlecl, and jndgmriit of norisnit 
as to i t  was propcr. 

,IFTEAL by  plaintiff f r o m  Clement, Judge,  a t  Apr i l  Term, 1943, of 
h l a ~ ~ s o r j .  Affirmed. 

Civil action to  recover damages f o r  personal i n j u r y  resulting f rom the 
negligent operation of a t ruck by the  individual defendant. 

T h e  corporate defendant  is engaged i n  bottling and  selling carbonated 
dr iaks  i n  Buncombe aud adjoining counties. I t  delivered crates of its 
dr inks by truck. T h e  ind i r idua l  defendant Cutshall mas one of its t ruck 
drivers. O n  1 Llugust ,  1941, he  was making  a t r i p  on I-I igh~ray 209 
serving different customers. H e  intended dur ing  his t r i p  to  go on to 
Bluff, S. C., to  dcl i rer  merchandiqe to  a Mrs. Connor, a u n t  of the in fan t  
plaintiff. W h e n  Cutqhall reached H o t  Springs he  stopped f o r  some 
time. mThen he lef t  he took on E d  hfcGaha and  R a l p h  F in ley  as  pas- 
kengers, who occupied the cab. A s  he was leaving N c G a h a  saw plaintiff 
and asked Cutshal l  to  stop so t h a t  he  could speak t o  him.  McGaha  
asked plaintiff to  go  home with him. Plaintiff declined, but  stated t h a t  
he ~vould  like to  go to Bluff to  see his  aunt .  Cutshall volunteered t o  
take him.  D u r i n g  the conversation Cutshall told plaintiff he  was going 
to Mrs. Connor's store, tha t  plaintiff could go along and come r ight  back 
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with him. "He wanted me to show him the way up  there." Plaintiff 
got 011 the running board of the truck with one of the passengers holding 
to him. When the truck had.proceeded some distance i t  ran off the road 
under conditions that  would indicate negligence on the part  of the driver. 
Plaintiff was thrown off and suffered personal injuries. 

At the conclusion of the evidence for plaintiff the court, on motion 
of defendants, entered judgment of nonsuit as to the corporate defendant. 
Plaintiff excepted, submitted to a voiuntary nonsuit as to the individual 
defendant, and appealed. 

Don C.  Y o u n g  and G u y  V .  Roberts for plaintiff, appellant. 
Smathers  & Meekins for defendant, appellee. 

BARNHILL, J. There is no contention that  the defendant's driver 
had express authority to take on passengers. Hence the one question 
here presented is this:  Was Cutshall, under the circumstances existing 
at  the time, acting within the apparent scope of his authority when he 
invited or permitted plaintiff to ride on the running board of the defend- 
ant's truck ? 

Ordinarily, one who is engaged to operate a motor vehicle has no 
implied authority, by virtue of his employment, to invite or permit third 
persons to r ide;  and the employer is not liable for personal injuries 
sustained by the invitee while riding in such machine except, perhaps, 
when willfully or maliciously inflicted. D o t w  v. J f f g  CO.,  157 N. C., 
324, 72 S. E., 1067; Cotton 1 ' .  2'ransporfaf ion Co., 197 N .  C., 709, 150 
S. E., 505; Cole v. X o f o r  Co., 217 N .  C., 756, 9 S. 13. (2d),  425; 35 
Amer. Jur. ,  1016; 5 Blashfield Cyc. Auto. L. & P., 146 (see n. 72 for 
authorities), 148 ; Looney v. B i n g h a m  Dairy,  282 Pac., 1030, 73 A. L. R., 
427; Union  Gas mid Electric Co. v. Crouch, 174 N .  E., 6, 74 A. L. R., 
160; Wiggin ton  S tud io  v. Reuter's Adm'r ,  254 Ky., 128, 71 S. W. (2d),  
14;  Yanowi t z  v. P i n k h a m ,  168 Atl., 700; Bilow v.  Kaplan ,  164 Atl., 
694; Morris v. Ilame's Ex ' r ,  171 S. E., 662; H a r t m a n  v. Badger Tobacco 
Co., 246 N. W., 577, Anno. 74 A. L. R., 163; Rol fe  v. H'ewitt, 125 N .  E., 
804, 14 A. L. R., 125; .Morris v. Frui t  Co., 124 S .  E., 807. See, also, 
5 Blashfield Cyc. Auto. L. & P., 152. 

I n  the C o t f o n  case, supra, the plaintiff, as here, was invited to ride on 
the running board of the vehicle. Judgment for plaintiff was vacated, 
and the motion to dismiss as in case of nonsuit was sustained. 

The particular nature of the employment, or the circumstances exist- 
ing a t  the time, or acquiescence on the part of the employer may create 
an exception to this general rule. F r y  v. Utilities Co., 183 N.  C., 281, 
111 S. E., 354; Hayes  v. C r e a m e ~ y ,  195 N .  C., 113, 141 S. E., 340; Cole 
v .  i l lotor Co., supra. 
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I n  an  effort to bring his case within the exceptions to the general rule 
plaintiff alleges in his complaint, as the basis of his claim, that  Cutshall 
was acting within the scope of his implied authori ty:  "that the defend- 
ant  customarily carried passengers in the conduct of their business in 
this area of Spring Creek for the purpose of creating good will for  the 
corporate defendant, advertising its products, and in otherwise promoting 
the interest of the defendant Company." 

There is a total absence of any evidence in the record tending to 
sustain this allegation. On the contrary, plaintiff himself testified that  
he had not theretofore seen any driver of the defendant carrying a 
passenger. Hence knowledge and consent on the part  of the employer 
cannbt be implied so as to  support an  inference that  the driver was 
acting within his ostensible authority. - 

B u t  in  the course of the cross-examination of plaintiff he testified: 
"I did not ask him to let me ride, 1 didn't ask him that. The driver 
did want me to go to Mrs. Connor's store and show him the way up 
there . . . said I could ride to the store and I could eo and he would - 
bring me right back with him. . . . The only reason on earth for him 
to ask me to go and show him where my aunt, Virgie Connor's store was, 
only to show him the way." ~ l t h o u g h  there is no allegation that  the 
plaintiff was invited to go along to "show him the way," he cites this 
evidence as tending to show an  emergency in which Cutshall was author- 
ized to and did act in behalf of his employer in obtaining assistance. 

Conceding that  in case of a n  urgent emergency an  employee a t  times 
may act so as to bind his employer without previous authority, Barrier 
v. Thomas and IIozuard Co., 205 N.  C., 425, 171 S. E., 626; Perkins v. 
lVood and C'oal Co., 189 N. C., 602, 127 S. E., 677; Vassor v. R. R., 
142 K. C., 68, 54 S. E., 849, no such emergency is disclosed on this 
record. Bluff is on Highway 209 and "the man couldn't get lost on this 
road going to my  aunt's store unless he turned off on another road. 
There is no highway turning off. This was a U. S. Highway well 
marked. McGaha (one of the other passengers) was familiar over in 
that country. He knew where my  aunt's store was. I have seen him 
there before." So plaintiff testified. 

The case of D'Allesandro v. Benfivoglia, 285 Pa., 72, 131 Atl., 592, 
in which the employee took a boy fourtken years of age to guide him to 
an unknown destination, is directly in point. I t  is there said : "Entirely 
aside from the question of the plaintiff's contributory negligence in 
riding on the running board of a moving motor car, we agree with the 
court below that  'an employer is liable only for the acts of his servant 
done in the scope of his employment, and the employment in this case 
did not include taking the minor plaintiff for a ride' either as 'a pas- 
senger,' which the statement of claim alleges he was, or as an  assistant 
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(Byrnes v. Pittsburgh B. Co., 259 Pa., 357, 361, 103 A., 53, L. R. A. 
1918-(2, 1198; see, also, Hughes v. Xurdoch S. Le. T .  Ccl., 269 Pa., 222, 
112 A., 111) ; for no such emergency is shown by the record before us 
as mould warrant  the driver of the truck is (sic.) imposing the responsi- 
bility of an  employer of the minor plaintiff on defendant. Unless an  
emergency is shown where the servant is unable alone to perform the 
work which he was engaged to do, authority to emplog an assistant is 
not proved. Byrnes L'. Pitfsburgl~ B. Co., supra." 

We conclude that  when Cutshall invited or permitted plaintiff to ride 
on his master's vehicle, which was designed to haul  freight and not 
passengers, he went beyond the scope of his employment. As to the 
corporate defendant, plaintiff was a trespasser. I t  I S  not liable in 
damages for the personal injuries sustained by him. 

I n  view of our conclusion here We need not decide whether, in any 
event, the contributory negligence of plaintiff mould bar recovery. 

The judgment of the court below is 
Affirmed. 

ANSIT;: MAE HOGAN DCCIiETT. JULIA HOGAN BALDWIN, BESSIE 
HOGAS JIITCHELL. WILLARD A. IIOGAiK. UORIIIS G. HOGAN, 
AXD LEO HOGAN, HEIRS AT LAW OF BERTIE HOGAN LYDA, DECEASED, 
I-. FRED W. LYDA. 

(Filed 22 September, 1943.) 

1. needs 55 11, 12: Boundaries 8 3a- 
I t  is presumed that a grantor i11 a deed intended to (convey something, 

and the deed will be upheld iinless the description is sc rague or contra- 
dictory that it cannot be ascertained what tlliag in particular is meant. 

8. Deeds 5 13: Boundaries 5 3a- 
The description in a deed must identify the land or furnish the means 

of' identifying it under the maxim id  eel ' twz e s t  quod c e r t ~ m  reddi po te s t .  

3. Deeds § 12: Boundaries 5 3 c  
When the description is not sufficient in itself to denote the land con- 

reyed, resort may be had to extrinsic evidence. Bul. evidence delrors  
the deed is admitted to "fit the description to the thing" only when it 
tends to esplain, locate, or make certain some call or descriptive term 
used in the deed. 

4. Partition 10: Tenants in Common 5 3: Husband and Wife § 11- 

An eschange of deeds by tenants in  common, where the purpose is 
clearly partition, does not careate or confer upon the plrties any new or 
different title; and where a husband, in swh a partition, is made a joint 
grantee with his wife he acquires no title. 
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5. Ejectment § 14- 
In ejectment evidence that a party is or has been in possession, or went 

into possession of the premises is admissible. 

APPEAL by defendant from Blackstock, Special Judge, a t  March Term, 
1943, of BUNCOMBE. Affirmed. 

Civil action in ejectment. 
Bertie Hogan, daughter of J. A. Hogan, married the defendant, and 

subsequent thereto died without having had a child born to the marriage. 
The plaintiffs, her brothers and sisters, are her heirs a t  law. 

The plaintiffs allege that  a t  the time of her death she mas seized and 
possessed of three several parcels of land. The defendant is in pbsses- 
sion of said land described in the complaint, and the plaintiffs bring this 
action to recover possession thereof. 

On  2 1  August, 1920, J. A. Hogan executed and delivered to Bertie 
Hogan, then unmarried, a deed containing the following description : 

"Situate, lying and being in State of North Carolina and in County 
of Buncombe, on Sweed Creek, and bounded and more particularly 
described as follows : 

"Beginning on a stake in the center of the public road in G. W. 
Vanderbilt and Nitchell Taylor line. Thence North with the center of 
the public road twenty-three poles to a stake in the center of the public 
road. Thence West fourteen poles and ten feet to a stake in J. A. 
Hogan's line. Thence South with J. A. Hogan's line to the B E G I N -  
N I N G .  Containing one acre." 

This is the first tract described in the complaint. 
Charles Hogan, one of the children of J. A. Hogan, died intestate. 

never having married. Plaintiffs and Bertie Hogan Lyda were his 
heirs a t  law. At the time of his death he was seized and possessed of a 
four-acre tract of land. Plaintiffs and Bertie Hogan Lyda subdivided 
said tract of land and on 27 August, 1932, they, with the joinder of their 
respective spouses, interchanged deeds so that each became eeized and 
possessed in s e ~ e r a l t y  of one share of the subdivision. These conreyances 
are, in form. deeds of purchane and hale with full corenants of war- 
ranty. Lot No. 2 of the subdivision was conveyed to Bertie Hogan 
Lyda and husband, Fred W. Lyda, the defendant. This is the second 
tract described in the complaint. 

As to the third tract described in the complaint, the plaintiffs, during 
the trial, submitted to judgment as in case of nonsuit. 

When the cause came on to be heard in the court below the parties 
waived trial by jury and agreed that  the judge should hear the evidence, 
find the facts, and render judgment thereon. The court below, being of 
the opinion that  the description in the J. A. Hogan deed was sufficiently 
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definite to admit of par01 evidence to fit the description to the land 
conveyed, admitted such testimony and found as a fact that the land 
claimed by the plaintiffs was conveyed thereby and that they are now 
the owners and entitled to the possession thereof. I t  likewise concluded 
from the evidence offered' that the deeds to the Charles Hogan. tract, 
interchanged by the plaintiffs and Bertie Hogan Lyda, were in fact 
partition deeds and that the defendant took no title to Lot No. 2 by 
virtue of the fact that he was named as grantee in the deed thereto. 
Judgment was entered accordingly. 

To the decree adjudging that the plaintiffs are the owr.ers and entitled 
to the possession of the two said tracts of land and assessing damages 
for the wrongful detention thereof the defendant excepted and appealed. 

J a m e s  E. Rec tor  for plaintif fs,  appellees. 
J .  FV. I I a y n e s  for de fendan t ,  appel lant .  

BARNHILL, J. While there are numerous exceptions in the record 
they present only two questions for decision: (1) I s  the description in 
the J. A. Hogan deed to Bertie Hogan too vague and indefinite to admit 
of extrinsic evidence to fit the description to the land intended to be 
conveyed; and (2)  is defendant, as surviving tenant by entirety, seized 
of the second tract-Lot No. 2 of the Charles Hogan land? 

I t  is presumed that the grantor in a deed of conveysnce intended to 
convey something, and the deed will be upheld unless the description is 
so vague or contradictory that it cannot be ascertained what thing in 
particular is meant. Proctor  v. Pool ,  15 K. C., 370; Lee  v. Bare foo t ,  
196 N. C., 107, 144 8. E., 547. 

But this intent must be ascertained frorn the depcription contained 
in the deed, which must set forth a subject matter, either certain in itself 
or capable of being reduced to a certainty by a recurrence to something 
extrinsic to which the deed refers. Massey v. Belisle,  24 N. C., 170; 
W h a r f o n  I:. E b o r n ,  SS N. C., 344; Peel v. Calais ,  post, 368. The de- 
scription must identify the land or furnish the means of identifying it 
under the maxim id cer fun t  est quod c e r t u m  redd i  potest. Dickens  v. 
Barnes ,  79 N. C., 490; Self  H e l p  Corp.  v. B r i n k l e y ,  215 N. C., 615, 
2 S. E. (2d),  889, and cases cited; Pee l  v. Calais ,  supra. 

When the description is not sufficient in itself to denote the land con- 
veyed resort may be had to extrinsic evidence if the deed furnishes 
the means of identification. K e a  T .  Robeson,  40 N. C., 373; Harrel l  
v. But ler ,  92 N. C., 20; Self  H e l p  Corp.  v. B r i n k l e y ,  supra;  Peel v. 
Calais,  supra.  

But evidence dehors the deed is admissible t s  "fit the description to 
the thing" only when it tends to explain, locate, or make certain some 
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call or descriptive term used in  the deed. It is the deed tha t  must speak. 
The oral evidence must only interpret what has been said therein. Self 
Help Corp. v. Brinkley, supra, and cases cited. 

Adverting to the description in the J. A. Hogan deed, in the light 
of these principles, we are of the opinion that  i t  contains calls and 
references sufficient to make i t  susceptible of identification. I t  may be 
made definite and certain by evidence dehors the deed. This we think 
the plaintiffs have done. 

The calls are for natural boundaries-the road and J. 8. Hogan's 
line-and, if the beginning point is ascertainable, they are such as to 
describe a tract of land triangular in shape. 

The beginning point is "on a stake in the center of the public road 
in G. W. Vanderbilt and Nitchell Taylor line." Plaintiffs offered 
evidence tending to show that  Vanderbilt owned land on the east side 
of the public road and Taylor owned property on both sides. The 
Vanderbilt line crosses or intersects the Taylor line in  the public road. 
"The Vanderbilt and Taylor line crosses the public road where i t  comes 
into a V-shape, the Taylor line running this may and the Vanderbilt 
line comes to the corner and makes a perfect square. The Taylor line 
runs right into it and goes on into the woods." Hence a stake here in 
the public road where these lines intersect is in both lines. I t  is a 
definite, certain, and ascertainable point. 

The evidence likewise locates the J. A. Hogan line. The beginning 
point and the IIogan line being established, as found by the court below, 
the calls are definite and enclose the first tract as claimed by the plain- 
tiffs. Furthermore, the defendant's wife went into possession under the 
deed and made improvements thereon, claiming it as her own. 

There is ample evidence in the record to sustain the finding of the 
court below that the decds inttrchangtd by the heirs of Charles IIogan 
for parcels of his land were in fact partition deeds. This being true 
the conclusion that tlie defendant took nothing under the deed to him 
and hi5 wife for tlie share allotted to her is clearly in accord with the 
decisions of thic Court. The subject n a s  fully discussctl, with the cita- 
tion of numerous authorities, a t  the lact term of this Court. TT'ood T .  

Wilclcr, 222 N. C., 622. Repetition a t  this time would be iupereroga- 
tory. 

I n  ejectment, evidence that  a party is or has been "in possecsion" or 
"went into possession" of the premises is admissible. Urljnn v. Spivey, 
109 N .  C., 57, 1 3  S. E., 7 6 6 ;  Bcrry I ) .  ,llcPherson, 153 S. C., 4, 65 
S. E., 892; Cross v. R. I?., 172 N. C., 119, 90 S. E., 14. Defendant's 
exceptions to this type of evidence offered by plaintiffs cannot be sus- 
tained. 
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W e  have examined the  other  exceptive assignments of error. T h e y  
fai l  to  point out a n y  substantial e r ror  i n  the t r ia l .  

T h e  judgment below is 
Affirmed. 

- 

JfRS. H. 0. CHARXOCK v. FORREST C. TAYLOR. DEFEADANT, A N D  ET & 
WlVC TRANSPORTATION COMPANY, SECOND PARTY DEFENDART. 

(Filed 22 September, 1943.) 
Courts § 11- 

The lex loci, or law of the situs, determines the substantive rights of 
the parties, and the lex fori governs in matters of remedy and procedure. 

Courts § 13: Torts 9 6- 
If there is no right of action in the sovereignty where the alleged tort 

occurred, there is none anywhere. 

3. Courts 5 11: Torts § 6- 
Under the common law there is no right of action kly one joint tort- 

femor to enforce contribution from another, and Tennessee follows the 
common lam. 

Courts § 11: Evidence 8 3- 
C. S., 1740, requires our courts to take judicial notice of the laws of 

Tennessee. 

Courts § 13: Torts § 6- 
I t  mas not the purpose and i t  is not the effect of C. S , 618, to create a 

cause of action in contribution between joint tort-feasors when the lem loci 
delicti gires none. 

Torts § 5- 

The liability of joint tort-feasors to one who has sustained an injury 
through their common negligence is joint and several; and the injured 
party may sue either of them separately or any or all of them together, 
a t  his option. 

Torts §§ 5, 6- 
In so fa r  as plaintiff is concerned, when he has elected to sue only one 

of joint tort-feasors, the others a re  not necessary parties and plaintiff 
cannot be compelled to pursue them; nor can the origincl defendant avail 
himself of C. S., G18, to compel plaintiff t o  join issue with n defendant 
hc has elected not to sue. Original defendant cannot rely on the liability 
of the party brought in to the original plaintiff, but must recover, if a t  
all, upon the liability of such party to hini. 

,IPI>EAL by defendant Forrest  C. Taylor  f r o m  Alley, J., a t  Regular  
J u l y  Term,  1943, of Bvn-COMBE. 

T h e  plaintiff, X r s .  Charnock, brought this action against the  defend- 
aut ,  Forrest  C. Taylor ,  to  recover damages f o r  a n  i n j u r y  alleged t o  have 
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been sustained through the negligence of the said Taylor in connection 
with the collision of an automobile in which plaintiff was riding in the 
city of Bristol, Tennessee. 

The defendant answered, denying negligence and alleging that  plain- 
tiff received her injury, if a t  all, through the sole negligence of the 
E T  & WNC Transportation Company, a Tennessee corporation; but 
still denying his negligence, alleges that  if in truth and fact he was 
negligent, the said E T  & TVKC Transportation Company was, in this 
respect, a joint tort-feasor with him in negligently causing plaintiff's 
injury, and asked for contribution in case recovery was had against him. 

Seeking to avail himself of the provisions of C. S., 618, as amended, 
Taylor filed a petition to  bring in the Transportation Company as a 
party, which was allowed by the clerk. Service was made upon the 
Company in this State. 

Since the complaint of Mrs. Charnock contained no allegation of 
negligence against the Transportation Company, that defendant de- 
murred t o  the complaint as not stating a cause of action against it. 
At  the same time it demurred to the answer of Taylor, which asked 
affirmative relief, as not stating a cause of action against this defendant, 
for that  in this respect the Tennessee law applies and governs, and this 
does not recognize contribution between joint tort-feasors, or permit an 
action by one joint tort-feasor against another to recover contribution. 

The demurrer to the answer of Taylor was sustained, and the defend- 
ant  Taylor appealed. 

H a r k i n s ,  TTan W i n k l e  & Wal fo? t  for de fendan f  Forrest C .  T a y l o r ,  
appellant.  

George A. S h u f o r d  for second p n r f y  d e f e n d n n f ,  ET Le- W l V C  T r a n s -  
portation C o m p a n y ,  appellee. 

SEAWELL, J. Whether for reasons of comity ( B o n d  v. H u m e ,  243 
U. S., 15, 61 L. Ed., 565), or for conrenience, or out of respect for  the 
fact that  those who are in the jurisdiction of a foreign sovereignty, even 
temporarily, are under the protection of its laws and must conform their 
conduct to them (dla. etc. R. R. ('0. P .  Carrol l ,  97 Ala., 126, 138, 
11 So., 803), the rule in caqe of conflict of l a ~ s  may be stated generally 
as follows: As to substantive laws, or laws affecting the cause of action, 
the l ex  loci--or law of the jurisdiction in  which the transaction occurred 
or circumstances arose on which the litigation is based-will govern; 
as to  the law merely going to the remedy, or procedural in its nature, 
the kex fori-or law of the forum in which the remedy is sought-mill 
control. H o w a r d  2%. H o w a r d ,  200 N. C., 574, 158 S. E., 101;  F a r f o u r  
v. Fahad, 214 N. C., 281, 199 S. E., 521. "The broad, uncontroverted 
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rule is that the lex loci will govern as to all matters going to the basis 
of the right of action itself, while the lex fori controls all that is con- 
nected merely with the remedy." 11 Am. Jur., Conflict of Laws, sec. 14. 
To put it concisely, the lex loci, or law of the situs, determines the sub- 
stantive rights of the parties, and the lex fori governs in matters of 
remedy and procedure. 

The rule is followed with practical uniformity in its particular appli- 
cation to actions founded in tort : Matters affecting the substantial rights 
of the parties are determined by the lex loci delicti commissi, and 
remedial, or procedural, rights are determined by the law of the forum. 

Within this rule are questions relating to the existence or non-existence 
of a cause of action-that is, whether the circumstances out of which 
the litigation arose created or gave rise to such right. This is stated 
concisely in 15 C. J. S., Conflict of Lams, see. 12, as follows: "The 
lex loci delicti governs the substantial aspects of torts, and determines 
whether a right of action in tort has been created and its extent." I n  
Restatement, Conflict of Laws, see. 378, the American Law Institute 
expresses the rule: "The law of the place of wrong determines whether 
a person has sustained a legal injury." Young v. ,lIasci, S!89 U. S., 253, 
77 L. Ed., 1158, 88 A. L. R., 170. See same case, 83 A. L. R., 869. 
Gray v. Gray, 87 N .  H., 82, 174 A., 508; Russ v. R .  R., 220 N .  C., 715, 
18 S. E. (2d), 130; .McDonald v. Mallory, 77 N. Y., 546, 550. I n  
Howard v. Howard, supra, Minor on Conflict of Laws, 479, see. 194, 
is quoted with approval : 

"'If under the lex loci there is a right of action, comity permits it to 
be prosecuted in another jurisdiction; but if under the lec loci no right 
of action is created or exists, then it exists nowhere and can be prosecuted 
in  no jurisdiction.' Pender v. Machine Co., 35 R. I., 321; L. R. A. 
1916-A, 428. This statement of law is generally accepted." 

The case at  bar is novel only in one aspect. No case under similar 
conflict of laws has been brought to our attention involving a demand for 
contribution between joint tort-feasors. But the rule is bpoad enough to 
cover that situation, since such demand would not arise except as it grew 
out of the tortious transaction and the relation thus brought about 
between the parties. 

With respect to legal liability for contribution betwl3en joint tort- 
feasors, the laws of No]-th Carolina and the laws of Tennessee, where 
admittedly the collision of the vehicles and injury of plaintiff occurred, 
are at  variance. Under the common law there is no right to an action 
by one joint tort-feasor to enforce contribution from another. Line- 
berger v. Gastonia, 196 N .  C., 445, 146 S. E., 79; GufhGe 21. Durham, 
168 N.  C., 573, 84 S. E., 859; Gregg v. TVi7mingfon, 155 N. C., 18, 70 
S. E., 1070; Doles v. R. R., 160 N. C., 318. 75 S. E., 722. I n  North 
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Carolina the common law in this respect has been superseded by statute, 
amending C. S., 618; in Tennessee it still prevails, and was in force a t  
the time of the occurrence on which this litigation is based. Aderson 
v. Saylors, 40 Tenn. (3  Head),  551; Rhea v. White, 40 Tenn. ( 3  Head) ,  
121;  Cohen v. Noel, 165 Tenn., 600, 56 S. W. (2d), 744, 746. 

The effect of section 618 of the Consolidated Statutes, as amended, 
was to give a right or cause of action to a joint tort-feasor against his 
fellow participant in the negligent act to  enforce contribution-this 
right to be asserted in any action brought to recover for the injury, or 
independently after judgment has been taken; and the Act provides 
machinery for bringing such joint tort-feasor into the case. 

The liability of joint tort-feasors to one who has sustained an injury 
through their common negligence is joint and several; and the injured 
party may sue either of them separately or any or all of them together, 
a t  his option. Raulf v. Light Co., 176 N. C., 691, 694, 97 S. E., 236; 
Cox v. Lumber Co., 193 N. C., 28, 136 S. E., 254; Watfs v. LefEer, 194 
N. C., 671, 140 S. E., 435; Linebcrger 2;. Gastonia, supra. I n  so f a r  as 
the legal rights of this plaintiff are concerned, when she has elected to 
sue one of them, the others are not necessary parties and she cannot be 
compelled to pursue them;  nor can the defendant originally sued avail 
himself of the provisions of C. S., 618, to compel the plaintiff to  join 
issue with a defendant whom, for reasons of her own, she has elected 
not to sue. The  fact that  the person thus made a party is brought into 
formal and technical relation with the parties to the original litigation, 
and particularly with the plaintiff in whose behalf he was originally 
liable, is without legal significance. I t  follows that  the circumstance 
that  a t  the instance of the petitioner the Transportation Company has 
been improvidently made a party to this action in company with proper 
and necessary parties, including the plaintiff who had the right to  sue it, 
avails the defendant Forrest C. Taylor nothing as to his own cause of 
action. H e  cannot borrow from the plaintiff or improve his legal status 
by leaning upon her cause of action. The defendant who has availed 
himself of the pro~is ions  of C. S., 618, cannot, of course, rely upon any 
liability of the party he has brought in to the original plaintiff, but must 
recover, if a t  all, upon the liability of such party to him. I t  was not the 
purpose, and i t  is not the effect, of C. S., 618, to create a cause of action 
in contribution between joint tort-fcasors when the lex loci delicfi gives 
none. The defendant, therefore, stands here upon his legal rights as 
they may be given him under the laws of Tennessee with respect to the 
right of action he attempts to assert against the ~ r a n s p o r t a t i o n ~ ~ o m ~ a n ~ .  
As we have said. the laws of Tennessee, of which we are required to  take 
judicial notice (C. S., 1749)-and their import is not disputed here-- 
follow the common law, and do not give to the defendant any right or  
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cause of action f o r  contribution f r o m  his alleged joint tort-feasor, and 
none is created f o r  h i m  by  C. S., 618, as  against the  l a w  of t h e  jurisdic- 
t ion i n  which the  circumstances giving rise to  the  alleged cause of action 
arose. T h e  decisions in this  jurisdiction s tand upon  t h e  rule  tersely 
expressed in Gray v. Gray, supra: "If there is n o  ground of action in 
the  sovereignty where the to r t  is alleged t o  have occurred, there is none 
anywhere." 

Demurre r  was properly sustained, and  the  judgment is  
Affirmed. 

N. H. HARRISON, JR., v. RIRS. GERTRUDE A. DARDES AEVD HUSBAND, 
P. H. DBRDEN, 

and 
N. H. HARRISON, JR., v. MRS. NEVA C. DARDEX A N D  HUSBAND, 

S. F. DARDEN. 

(Filed 22 September, 1043.) 

1. Reference § 4a: Appeal a n d  Er ror  § 37e- 
On a consent reference the findings of fact by the referee, approved by 

the judge, are  conclusive on appeal if there is competent evidence to  
support the findings. 

2. Appeal and  E r r o r  8 37e- 

LJpon failure to bring up the evidence on appeal, there IS a presumption 
that the findings of a referee are  supported by the eviderce. 

3. Betterments § 3- 

A deed executed to defendant, pursuant to judgment i ?  a suit to f o r e  
close a tax certificate to which plaintiff and defendant were both parties, 
constitutes color of title in a subsequent action between the same parties 
involving betterments. 

4. Betterments @ 3, 4- 

In  order to entitle a defendant to compensation for the enhanced value 
of land due to permanent improvements placed thereon by him, it must 
appear that he held the land in good faith, under color of title believed by 
him to be good, and that he had reasonable ground for such belief. 

IJnder C. S., 700, in an action involring betterments, rents and ren'tal 
values of the lands, which were obtained by defendants solely by reason 
of the improvements put on the lands by themselves, cannot be used to 
offset compensation to defendants for theso improvements. 

6. Same: Registration § 3- 
There is  nothing in ch. 47, C. S., known as  the Torrens Lam, which 

provents the courts from proceeding to determine the value of improve- 
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ments claimed by defendants, who have been evicted under plaintiff's 
superior t i tk,  in accordance with the terms of an unassailed judgment to 
which plaintiff n as a party and ascertained by a consent reference. 

APPEAL by plaintiff from Diron, Special Judge, WASHINGTON Supe- 
rior Court. Decided 20 Nay,  1943. Affirmed. 

The two cases entitled as above were consolidated for trial. These 
actions were instituted to recover the possession of certain lands, some 
500 acres in area, alleged to have been wroilgfully withheld by the 
defendants, Gertrude A. Darden arid her husband, P. H. Darden, as to 
one portion, and by the defendants, Nera  C. Darden and her husband, 
S. F. Darden, as to the other. 

These actions resulted in judgment for the plaintiff as against all the 
dcfcridants a t  J anua ry  Term, 1941. I n  the judgment i t  was recited: 
"The court fi1d3 that  tlie defendant,, Gertrude A. Darden and Neva C. 
Darden, while holding the prerniqeq under color of title believed by them 
to be good, h a w  made improvements on the lands, and that  the parties 
have heretofore stipulated that tlie question of betterments, improve- 
ment., rents and damages qhould be passed upon a t  a subsequent term." 
K o  exception n a s  taken to tlie judgment, or to this recital. Subse- 
quently a t  October Term, 1011, a conecnt reference mas agreed to, and 
the order made hy Judge Carr  recited that  the plaintiff and defendants 
consented ((that the cause should be referred to make findings of fact 
aq to betterment., claniagw, rents, iqsues and profits, pursuant to the 
prorisions of vctions 699 to i03, inclusi\ e, of the Consolidated Statutes, 
and upon findings of fact so made to make conclusions of law." 

The matter v a s  referred to Malcolm Pau l  as referee. who heard the 
cridence and hy colisent made prrional inspection of the premises. H e  
reported to the court his findings of fact and conclusions of law that  the 
cnhanccd value of tlie land by reason of iniprorements put tliereon by 
Gertrude A. Darden, including taxes paid, was $2,168.12, and that  she 
was chargeable for rents, wood and timber cut and removed $1,256.00, 
leaving balance due her of $812.12; that  the value of the improvements 
made upon the land by defendant Neva C. Darden, including taxes paid, 
was $1,337.50, subject to tlie charge of $30.00 for rent and timber cut, 
leaving balance due her of $1,307.50. 

Exceptions to the referee's report were filed by the plaintiff. The 
court, after con*idering and reviewing the evidence and the referee's 
report, found that tlie facts xwre the same as those found by the referee 
and set out in his report, and in all respects approved and confirmed his 
conclusions of law. Judgments were rendered accordingly decreeing 
that  the value of the improvements so established should constitute liens 
on plaintiff's lands. 

Plaintiff excepted to the judgment and appealed. 
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2. V.  Norman and J.  D. Paul for plaintiff. 
Carl L. Bailey for defendanfs. 

DEVIN, J. The judgments appealed from were based upon the find- 
ings of fact made by the referee, concurred in and approved by the trial 
judge. The reference having been by consent, i t  is the established rule 
in this jurisdiction that the findings of the referee approved by the judge 
are conclusive upon appeal if there was competent evidence to support 
the findings. Wallace t i .  Benner, 200 N. C., 124, 156 S. E., 795; Usry 
v. Suit, 91 N .  C., 406. Appellant has not brought up the evidence heard 
by the referee, nor has he pointed out any material fact not supported 
by evidence. However, the plaintiff assigns error in the rulings below 
as to several matters of law to which he has noted exception. 

The plaintiff excepts to the opinion expressed in the referee's report 
that the recital in the original judgment that the defendants "while 
holding the premises under color of title believed to be good made 
improvements on the lands,'' should be regarded as a determination by 
the court of the fact of the belief of the defendants in the validity of 
their title. However, the failure of the plaintiff to except to this state- 
ment in the judgment and his joining in the stipulation in the same 
connection that the question of improvements, rents and damages should 
be passed on a t  a subsequent term, together with his wrliver of the filing 
of petition for betterments by the defendants, would seem to lend support 
to the expression of the view complained of. I n  t h ~ s  connection the 
referee added the specific finding that at  the time of making the im- 
provements on the land the defendants had reasonable pounds to believe 
their title to be good. Furthermore, it appears that the defendants 
entered into possession of the lands under deed executed pursuant to 
the judgment in a suit to foreclose a tax sale certificste, to which suit 
plaiutiff was a party, and that defendants' possession was with the 
knowledge of the plaintiff and so continued for five or six years before 
the present suit was instituted. The findings and conclusions on this 
point may not now be successfully challenged by the plaintiff. I t  is 
well xttled that in order to entitle a defendant to compensation for the 
enhanced value of land due to permanent improvements placed thereon 
by him, it must appear that he held the land in golsd faith under a 
colorable title believed by him to be good, and that he had reasonable 
ground for such belief. Rogers v. Timberlake, ante, 59; Barrett 
I > .  Il'illiams, 220 N. C., 32, 16 S. E. (2d),  405; Pritchard v. Williams, 
1'76 S. C., 108, 96 S. E., 733. 

Plaintiff excepts to the failure of the referee to note in his findings 
as to the condition of the land a distinction between standing and down 
trees. I t  is contended this would have afforded a mow accurate method 
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of determining the condition and value of the land, but we do not regard 
this exception as of sufficient moment to require additional findings of 
fact. 

Plaintiff assigns error in the ruling of the court below in approving 
the findings and conclusions of the referee as to the rental value of the 
lands. The referee and also the court took the view that  the rents and 
rental values of the lands which were obtained by the defendants solely 
by reason of the improvements put on the lands by themselves could 
not be used to offset compensation for these improvements. This seems 
to be the rule prescribed by the statute, C. S., 700, which excludes "the 
use of the improrements thereon" from estimates against the defendants 
of the clear annual value of the premises during the time of possession. 
As the lands a t  the time of defendants' entry were covered by woods and 
swamps, some of which had been burned over, and were uncultivated, 
the referee's conclusion that  plaintiff was only entitled to set-off against 
the value of improvements a nominal rental value was properly approved 
by the court. According to the finding the land had no substantial 
rental value a t  the time of defendants' entry. 

Plaintiff's exception to the court's approval of the referee's finding 
as to the value of standing timber removed by and chargeable to the 
defendants cannot be sustained in the absence of showing that  these 
findings were not supported by the evidence. As the evidence heard by 
the referee was not sent up, we must presume there mas evidence to 
support the findings on these matters. Caldwdl  v. Robinson, 179 N. C., 
515, 103 S. E., 75. 

The plaintiff complains that  the referee failed to find that  the value 
of the rent and the waste committed by defendants exceeded the enhancc- 
ment in value of the land caused by improvements put on the land by the 
defendants. But in the absence of any evidence in the record as to the 
character, amount and value of these items, we are unable to help him. 
The suggestion that the original fertility of the soil may have been dissi- 
pated and masted by the defendants is not sufficient to justify the con- 
clusion that the plaintiff has beell materially prcjncliced by the action 
of the referec and the court in this respect. 

Tlic argument is also made by the plaintiff that  since his title had been 
registered under ch. 47, C. S., known as the Torrens Law, claim for 
betterments in this action could not be enforced. True, this statute 
provides a particular method for the registration of transfers. lirns and 
claims against land which has been brought under its provisions. But  
acxcept as otherwise specially provided in the act, registered land iq 
subject to the jurisdiction of the courts in the same manner as if 
not so registered. C. S., 2379. We find nothing in these statutes 
tIi21t ~ r o i ~ l d  prevent the court from proceeding to determine the valuc 
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of improvements claimed by  defendants, who have been evicted under  
plaintiff's superior  title, i n  accordance with the terms of a n  unassailed 
judgment t o  which plaintiff was a party,  and ascertained by  a reference 
t o  which he  has  formally consented. 

T h e  judgments of t h e  court  bciom mere ordered recorded by  the  register 
of deeds on  the  registry of plaintiff's certificate f o r  the  land. C. S., 
2413. 

A n  examinat ion of the  ent i re  record leads to  the  conclusion t h a t  the  
facts  have been established i n  the  manner  $elected b y  the parties, and  
t h a t  the  judgments based thereon mus t  be 

Affirmed. 

JOHN B. PEEL A N D  WIFE, LIZZIE PEEL;  EI) BULLOCK, SURVIVIKG HUS- 
BAND OF CARNEY PEEL BULLOCK; NAOJII BULLOCK MOORE; 
WINSLOTV BULLOCK ; ANSIE MAY BULLOCK ; JOHX BULLOCK ; 
ROMEO BULLOCK; THE LAST THREE PERSONS NAMEII BEING MISORS, 
APPEARING BY THEIR NEXT FRIEND, ED BULLOCK, V. J. D. CALAIS AKD 

WIFE, ISABELLE C. CALAIS ; CHARLES 'I?. HOYT ; hIARJORIE HOYT 
CARTER AXD H~JSBAND, 13. C. CARTER 111; ISABELLE B. HOYT, A 

WIDOW; AND DR. H. C. KEBLETT. 

(Filed 22 September, 1943.) 

I .  Deeds §§ 11, 12: Boundaries § &I- 

Every deed of conveyance must set forth a subject matter, either certain 
in  itself o r  capable of being reduced to a certainty by a recurrence to 
something extrinsic to which the deed refers. The ~lescription must 
identify the land or  furnish the means of identifying, under the maxim 
id certum est quod certum reddi potest, the locus in, quo. 

2. Njectment 8 15: Boundaries 8 Se- 
When resort is had to evidence aliunde to make the description in a 

deed complete, the weight and credibility of the evidence thus offered is 
for the jury. 

3. Ejectment § 15: !Ma1 § 22b- 

In  a petition for partition, converted into an action in ejectment by 
defendants' plea of sole seizin, where a common source of title is admitted 
and the description, in the deed relied upon by defendants, does not suffi- 
ciently identify the locus in quo as a part of the land conveyed, without 
rehort to evidence dehors the deed of defendant, a judgment of nonsuit 
as  to plaintiff is erroneous. 

APPEAL b y  plaintiffs f r o m  Bone, J., a t  F e b r u a r y  'Term, 1943, of 
BEAUFORT. Reversed. 
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Petition for partition in which the defendants answered, pleading 
sole seizin. Upon the issue thus raised the cause was transferred to the 
civil issue docket for trial as in ejectment. 

The  plaintiffs are heirs a t  lam of one R. C. Peel, deceased. The 
defendants claim title to the land in controversy by lnesne conveyances 
from Samuel Peel, one of the children of R. C. Peel. 

I n  1910 R .  C. Peel owned a tract of land in  Beaufort County on the 
south side of the Military Road and extending to  a line 60 feet north of 
the high water mark of Pamlico River. His  father devised to him the 
adjoining str ip of land 60 feet wide bounded on the north by the first 
tract and on the south by Pandico River, which tract was used in con- 
nection with or as a part of a fishery. 

On  28 December, 1910, Peel conveyed to his daughter a tract of land 
containing 20 acres, being approximately the middle third of the first 
tract. On the same date he executed and delivered to  his son, Samuel 
Peel, a deed containing the description as follows: "A certain tract or 
parcel of land in Beaufort County, State of North Carolina, adjoining 
the lands of Samuel Peel, R. C. Peel, and others, and bounded as follows, 
riz .:  Beginning on Griffin's line 30 feet from the high water mark ;  
thence an easterly course, 30 feet from the water, to J o h n  Peel's l ine;  
thence beginning a t  a stake on this line 300 feet from John  Peel's line 
and running a northerly course to the Military Road, to a stake 300 feet 
from John  Peel's line; thence with said line to the river, containing 
22 acres, more or less." 

The petitioners instituted this action for the partition of the second 
tract 60 feet wide extending along the banks of Pamlico River, said 
strip being described in the will of George Peel arid in the petition as 
follows: "A strip of land lying on Pamlico River, and running back 
from said river a distance of 60 feet, bordering on the east by the land 
conveyed by me to John B. Peel;  on the north by my  own land;  on the 
west by Ellen Griffin's land; and on the south by Pamlico River." 

I n  the trial below plaintiffs offered the will of George Peel showing 
the devise of the land in controversy to R. C. Peel and evidence of their 
relationship as heirs a t  lam of said Peel, together with certain oral 
testimony tending to locate said devise. The defendants offered certain 
record evidence and oral testimony. 

At  the conclusion of all the evidence the court, on motion of the 
defendants, entered judgment of nonsuit, and the plaintiffs excepted and 
appealed. 

J o h n  H.  Bonner  and 11. 5'. W a r d  for p l a i n t i f s ,  appellants.  
Gr imes  & Grimcs  and R o d m a n  R. R o d m a n  for de fendan f s ,  appellees. 
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BARNHILL, J. I t  is conceded that R. C. Peel owned the land in con- 
troversy. He  is the common source of title. Plaintiffs claim as his 
heirs a t  law. The defendants claim by mesne conveyances from Samuel 
Peel. Apparently, on this record, plaintiffs concede that the Peel deed 
contains a description sufficiently definite to convey the eastern portion 
of the first tract, containing approximately one-third thereof. At least 
they make no claim thereto. They contend that the description does not 
embrace the second or fishery tract and that it is too vague and uncertain 
to admit of parol evidence "to fit the description to the thing." Hence 
the merits of this appeal turn upon the correct interpretation of the 
deed from R. C. Peel to Samuel Peel. 

"Every deed of conveyance must set forth a subject matter, either 
certain in itself or capable of being reduced to a certainty by a recur- 
rence to something extrinsic to which the deed refers." , l fassey v. Belisle,  
24 N.  C., 170; W h a r t o n  v. E b o r n ,  88 N .  C., 344. The description must 
identify the land or furnish the means of identifying ~lnder the maxim, 
i d  c e r t u m  est quod c e r t u m  reddi  potest, the locus in puo. Dickens  v. 
Barnes ,  79 N .  C., 490; Self  H e l p  Corp .  u. B r i n k l e y ,  215 N .  C., 615, 
2 S. E. (2d), 889, and cases cited. 

I t  is a well recognized principle of law that when the description in 
a deed is not sufficient in itself to denote the land conveyed resort may 
be had to extrinsic evidence when the description furlishes the means 
of identification-that is, when the ambiguity is latent, parol evidence is 
admissible to fit the description to the land. Self  H e l p  Corp .  v. B r i n k -  
ley ,  supra ,  and cases cited; K e a  v. Robeson,  40 N .  C., 373; Harrel l  v. 
But ler ,  92 N .  C., 20. 

But when resort is had to evidence al iunde to make the description 
complete, the weight and credibility of the evidence thus offered is for 
the jury. Hence it follows that if the description contained in the deed 
does not sufficiently identify the locus in quo  as a part of the land con- 
veyed without resort to evidence dehors the deed the nonsuit must be 
reversed. 

The specific description begins on Griffin's line 30 fclet from the high 
water mark and runs thence an easterly course 30 feet from the water 
to John Peel's line. There is more than one body of water and many 
high water marks in Beaufort County. To which high water mark and 
to what body of water is reference made? Perhaps this defect is sup- 
plied by the admission of the plaintiffs that reference is had to Pamlico 
River and that the beginning point is at  the letter "B" on the court map, 
and that the first call runs from "B" to "I" as shown on the map. Even 
so, it does not so appear on the face of the instrument. The description 
then retraces this line 300 feet to another beginning point and runs 
thence a northerly course to Military Road, to a stake 300 feet from 



N. C.] FALL TERM,  1943. 371 

HAT Co., INC., G. CHIZIK. 

Johw Peel's line; thence with said line to the river. I f  we adopt thc 
view that  the last call is for John  Peel's line then there is no  call from 
the point on Military Road to John  Peel's line. 

Bu t  this is not the material defect as i t  affects this controversy. The 
last call, "with said line to the river," assuming that  it is the John Peel 
line to which reference is made, "overshoots" the point "I," which is the 
terminus of the first line, and extends to the river. The call for  the 
river is as the terminus of a line and not as a natural boundarv. There 
is no language used sufficient to extend the line from that  point so as to 
enclose the locus in quo. Even if we concede that  the general descrip- 
tion "adjoining the lands of John  Peel, Griffin, and others" is sufficient, 
by resort to extrinsic evidence, to supply the line from the original begin- 
ning point to the river on the western side of the land in  controversy, 
the fact still remains that  there is no attempt to close the calls so as to 
embrace the land along the river. Hence the deed does not set forth 
any subject matter certain in itself. 

Whether the description contains latent ambiguities which may be 
explained by evidence aliunde is not presented for decision on this record. 
I f  we concede that  such ambiguities exist and that  the deed furnishes - 
the means of identifying the land, resort must be had to extrinsic evi- 
dence, the weight and credibility of which must be submitted to the jury. - - 

Of course, when the plaintiffs are relying on testimony aliunde to 
supply defects in a description and fail td offer sufficient eiidence to be 
submitted to the jury a nonsuit is proper. But  such is not the case here. 
The defendants rely upon the deed in question. They are the ones who 
seek to identify the land described. Failure of proof in this respect 
aids the plaintiffs. 

The plaintiffs are entitled to have their cause submitted to a jury. 
To that  end the judgment of the court below is 

Reversed. 

CRESCENT HAT COMPANY, INC., v. MORRIS CHIZIK. 

(Filed 22 September, 1943.) 

1. Constitutional Law § 23: Judgments 3 40- 
Under Art. IV, see. 1, of the Constitution of the United States a judg- 

ment of a court of another state, when properly authenticated, is entitled 
in the courts of this State to be given full faith and credit. 

2. Judgments !j 40- 

In an action in this State, based on a judgment rendered by a court 
of the State of New Pork, defendant has a right to interpose proper 
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defenses, for example: (1) he may defeat recovery by proof of fraud 
practiced in obtaining the judgment, which may have prevented an adverse 
trial; ( 2 )  or show want of jurisdiction of person or subject matter; (3)  
or plead a counterclaim of payments since rendition. 

3. Saine: Pleadings § 15- 

Where plaintiff brought an action in this State against defendant, 
based on a judgment of a New Yorlr court, and defendant by answer 
alleged as defense and counterclaim (1) false representations of plaintiff 
relating to the merits of the subject matter and made anterior to the 
New York judgment; ( 2 )  and an unliquidated claim fo- damages arising 
out of an independent tort, plaintiff's demurrer ore t c n u s  to such answer, 
defense and counterclaim was properly allowed. 

APPEAL by defendant from Clement, J., a t  April Term, 1943, of 
BUNCOMBE. 

Civil action to  recover on judgment obtained in coilrt of record in 
State of New York as hereinafter shown. 

The parties to this action stipulate and agree, as appears in the record 
on this appeal, in substance, that  in the municipal court of the City of 
New york, Borough of Manhattan, First  District, Stale of New York, 
a court of record, having a seal, a judgment was rendered in favor of 
Crescent H a t  Company, plaintiff there as well as here, against Morris 
Chizik, defendant there as well as here, for the sum of $784.00, which 
included interest and court costs to date of rendition, on which defendant 
received a credit of $272.30 on 5 May, 1939, leaving a b ~ l a n c e  of $511.70, 
the amount sought to be recovered in this action. 

Defendant, in amended answer further answering thtx complaint filed 
in this action in which plaintiff declares upon the said judgment, avers, 
summarily stated : (1 )  That  the said judgment was obtained in  an  action 
instituted by plaintiff against defendant for an alleged breach of contract 
to purchase men's hats, in which action plaintiff alleged: ( a )  that  in 
April, 1937, its representative a t  the place of business of defendant in 
Asheville, North Carolina, sold defendant :in order of hats, which were 
shipped to defendant but which defendant refused to accept; (b)  that  
the hats consisted of a special order made for defendant, by reason of 
which plaintiff could not dispose of them to advantage; and (c)  that  
the hats were then in its possession in its warehouse; ( 2 )  that  upon 
these allegations, denied by defendant, the case came tc trial i n  March, 
1939, and plaintiff exhibited in court four or five men's, hats and repre- 
sented that  the entire shipment of hats made by plaintiff for defendant 
pursuant to order were in possession of plaintiff in its warehouse in 
New York subject to the orders and disposition of defendant, which 
representations were false and fraudulent and constituted a fraud upon 
the court i n  that  the plaintiff did not have ihe hats in its warehouse and 
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possession-having prior thereto sold the same and received the sale 
price therefor and full value thereof, of all of which defendant was 
ignorant;  ( 3 )  that  subsequent to the rendition of the judgment as afore- 
said plaintiff, in further effort to cheat and defraud defendant, caused 
an  execution to be issued on said judgment and knowingly had a jobber's 
lot of worthless hats of styles and shapes in vogue many years prior to 
1937 gotten together by plaintiff for the express purpose, levied on, 
advertised and sold under the false assumption by the officers and false 
representation to them by plaintiff that  said lot of worthless hat3 were 
the same hats manufactured by plaintiff for  defendant in 1937-the 
defendant had the worthless hats purcliased a t  said sale for price of 
$300, and shipped to him a t  Asheville, and finding same of "practically 
no value" and unsalable, ni thout ~er ious ly  affecting the good will and 
prestige of the businesy he had built up, stored in  basement of his store, 
and defendant made no effort to sell them; and (4)  that plaintiff not 
only received the proceeds of the sale and disposition of the hats made 
in 1937 under original order, but also received the $300, less the cost of 
court, by reason of all of which plaintiff is not entitled to recover any- 
thing because of the judgment as aforesaid. 

Later, by order of court, defendant amended hic: answer and averred: 
('That the plaintiff had the original order of hats in its possevion for 
the disposition and benefit of the defendant, and while said hats mere in 
its possession and before the levy of the execution in New York, as 
aforesaid, the said plaintiff disposed of the original order of said hats 
and converted the same to their own use, thereby injuring and damaging 
the defendant in the sum of $i84.00, the reasonable ralue thereof, and 
the additional sum of $300.00 paid by defendant for the lot of worthless 
hats, as aforesaid. or a total injury antl damage to the defendant in the 
sum of $1,054.00," antl prays judgment "That the defendant recover of 
the plaintiff the sum of $1,054.00 to be used as an offset and payment of 
the balance shown by the judgment in the New York action," and for 
costs and other and further relief. 

I n  reply plaintiff denied the material averment of the further answer 
of defendant. 

When the case came on for trial in court below, and after the jury 
was impaneled and the pleadings read, plaintiff demurred ore  tenus and 
moved to dismiss the further answer and defense and counterclaim. The 
court sustained the demurrer and allowed the motion. Exception by 
defendant. 

Thereupon, on evidence introduced by plaintiff, the issue was submitted 
to and answered by the jury in favor of plaintiff. From judgment 
thereon, defendant appealed to Supreme Court and assigns error. 
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Lee & Lee for plaintiff, appellee. 
J .  9. Patla and Don C. Young for defendant, appellant. 

WINBORNE, J. The validity of the judgment obtained by plaintiff 
against defendant in the New York court, and sued on in this action, is 
not controverted by defendant. Therefore, under Article IT, section 1, 
of the Constitution of the United States the judgment when properly 
authenticated is entitled in the courts of this State to be given full f t~ i th  
and credit. However, in challenging a foreign judgment "defendant has 
a right to interpose proper defenses; he may defeat recovery by proof of 
any fraud practiced in obtaining the judgment which may E ave prevented 
him from having an adverse trial of the issue . . . or by showing want 
of jurisdiction either as to the subject matter or as to the person of the 
defendant." Bonnett-Brown Corp. v. Coble, 195 N. C., 491, 142 S. E., 
772. See also Mottu v. Davis, 151 N .  C., 237, 65 S. E., 969; S. c., 153 
N.  C., 160, 69 S. E., 63; Williarnson 11. Jerome, 169 N.  C., 215, 85 S. E., 
300. Defendant may also plead as counterclaim payments made since 
the rendition of the judgment. Roberts v. Pratt, 158 N .  C., 50, 73 
S. E., 129. 

The defense set up by defendant is (1)  that the judgment obtained in 
the New York court was procured by fraud in that plaintiff exhibited 
hats in court and falsely represented that the hats in ques1,ion were then 
in plaintiff's possession subject to the orders and disposition of the 
defendant, when in truth and in fact plaintiff had already sold same 
and received full value therefor, and (2) that plaintiff further perpe- 
trated a fraud on and to the damage of defendant by hav ng sold under 
execution worthless hats which plaintiff had substituted for the hats 
involved in the suit in which the New York judgment was obtained. 

Admitting the truth of these averments, as we must do upon demurrer 
in testing the sufficiency of the pleading, the first defense fails in that 
false testimony given at  the trial is "held not to constitute extrinsic 
fraud upon which a successful attack upon the judgment can be based,'' 
Devin, J., on defendant's appeal in Cody v. Hovey, 216 N. C., 391, 
5 S. E. (2d), 165, where it is stated that the same rule applies in 
New York, citing Jacobowitz v. Herson, 268 N. Y., :130. See also 
Mottu I ) .  Davis, supra. Furthermore, the alleged false representations 
were anterior to the entry of the judgment in the New Pork court, and 
relate to the merits of the subject matter, as to which inquiry is pre- 
cluded in suit on such judgment. Land Bank v. Garman, 1320 N. C., 585, 
18 S. E, (2d), 182, and cases cited. 

The second defense is nothing more than an unliquidsted claim for 
damages arising out of an independent tort which cannct be made the 
subject of set-off or counterclaim. Finance Corp. v. Larle, 221 N. C., 
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189, 19 S. E. (2d), 849; McIntosh, N. C. P. 85 P., page 494, and there 
is no allegation of payment. 

The  judgment below is 
Affirmed. 

HOUSE CIIEVROLET COMPANY, INC., r. EDWARD P. CAHOON AND 

MURIAL CAHOOX, AR'D TV. A. BEALS. 

(Filed 22 September, 1943. ) 
1. Venue § 2a- 

I f  an action be one in which the recovery of personal property is not 
the sole or chief relief demanded, it is not removable to tlie county in 
which the personal property is located: but, if the recovery of specific 
personal property is the principal relief sought, the action is removable 
to the county where tlie property is situated. C. S., 463 (4) .  

2. Same- 
Where plaintiff brings an action ill the county of his residence, based 

upon a notc secured by a chattel mortgage on an automobile, against 
three defendnnts, two of whom executed the said note and mortgage and 
are residents of another county, and the third defendant, who has posses- 
sion of the car. is a resident of a third county, the chief relief sought is 
the collection of the debt and a claim and delirery fo r  the car is only 
ancillary, so that the action should not be removed. 

APPEAL by defendant Beals from Dizon, Special Judge, a t  April Term, 
1943, of WA~HIXQTOX. 

This is an  action instituted in Washington County by the plaintiff, 
the House Cherrolet Company, to collect $275.00, with interest from 
3 January,  1940, from the defendants Edward P. Cahoon and Murial 
Cahoon, alleged to be due on a note executed by said defendants to  said 
plaintiff, wherein the ancillary remedy of claim and delivery was invoked 
to recover the possession of a certain Chevrolet automobile upon which 
said defendants Cahoon had executed a chattel mortgage to the plaintiff to 
secure the payment of the note sued on, tha t  said automobile might be 
sold and so much of the proceeds of such sale as might be necessary 
applied to the payment of said note. At  the time of the institution of 
this action in Washington County the plaintiff had its principal office 
in that  county, and the automobile mas in the possession of the defendant 
Brals in Pasquotank County, and the defendants Cahoon were residents 
of Tyrrell County. 

On 9 July,  1941, summons was issued by the clerk of Washington 
County to the sheriff of Pasquotank County against the defendant Beals, 
which summons was accompanied by the order in the claim and delivery 
proceeding directing the sheriff of Pasquotank to seize the automobile 
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and deliver the same to the plaintiff. Defendant Beals filed a replevy 
bond and retained the possession of the automobile. 

On 12 July, 1941, summons was issued by the clerk sf Washington 
County to the sheriff of Tyrrell County for the defendants Edward P. 
Cahoon and Murial Cahoon, which was duly served on 14 July, 1941. 
There accompanied the summons, and was served therewith, a copy of 
an order made by the clerk of Washington County extending the time 
for filing complaint until 28 July, 1941, based upon application of the 
plaintif wherein it is stated that "the nature and purpose of this action 
are . . . to obtain immediate possession of the property described in 
the affidavit hereto attached to satisfy a debt upon which property the 
plaintiff is the holder of a chattel mortgage which saill debt thereby 
secured is past due and unpaid." 

On 25 July, 1941, the plaintiff filed the only complaint filed in the 
action in which it alleged: That the plaintiff was a corporation with 
its principal place of business in Washington County; that the defend- 
ants Cahoon became indebted to the plaintiff on 3 January, 1940, in 
the sum of $2'75.00 and executed and delivered a pronlissory note for 
said amount on said date; that said note was secured by a chattel mort- 
gage upon a Chevrolet automobile; that no part of said note had been 
paid, although past due, and that the plaintiff is entitled to recover of 
the defendants Cahoon the full amount thereof; that the process in 
claim and delivery had been issued and the said automobile described in 
the chattel mortgage was in the possession of the defendant Beals in 
Pasquotank County and had been seized by the sheriff of that county; 
that the plaintiff was entitled to have said automobile sold and so much 
of the proceeds of such sale as may be necessary therefor applied to the 
payment of said note; and finally prayed that it recover of the defendants 
Cahoon the full amount of the note, with interest, and that, it be adjudged 
that the plaintiff is entitled to the possession of the automobile, to have 
the same sold, and the debt owed to it paid from the p-oceeds of such 
sale. 

The defendant W. A. Beals lodged motion before the clerk of Wash- 
ington County to have the cause transferred to Pasquotank County, for 
that he was a resident of that county and the automolde was in his 
possession in that county. The clerk denied the motion rind the defend- 
ant Beals excepted and appealed to the judge a t  term. 

The cause came on for hearing on appeal before Dixon, J., at term 
and he found as a fact, infer alin, "that all of said process (the two 
summonses and ancillary proceeding in claim and delivery), was actually 
issued, and so intended to be issued, in the same cause," and "ordered as 
follows: That the summons and ancillary proceeding in claim and 
delivery issued for and served upon W. A. 13eals, and the summons for 
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and served upon the defendants, Edward P. Cahoon and Murial Cahoon, 
are and were in, and illtended to be in, the same action; that  to such 
extent as there was severance between said process, if any, the same is 
abolished and is in all respects consolidated into one action"; and denied 
the motion of the defendant Beals to remove the cause to Pasquotank 
County. 

To the order of the court denying his motion to remore the cause to 
Pasquotank County the defendant Beals objected, excepted and appealed 
to the Supreme Court. 

Crirl I,. B a i l c y  for pla in t i f f ,  appellee.  
M .  B. S i m p s o n  for d e f e n d n n f  Rcals ,  rrppcllanf.  

SCHESCK, J .  The question posed by this appeal is as stated in appel- 
lant's brief, namely, "Did the court commit error in refusing to remove 
this race from VTashington County to P a q u o t a n k  County ?" 

C.  S., 463 (4 ) .  provideq that  actiolis for the recovery of personal 
property must he tried in the county in which the subject of the action 
or come part thereof is situated. 

I f  the action be one in which the recovery of personal property is not 
the sole or chief relief demanded it is not removable to the county in 
which personal property is located, Rotcen P i a n o  Co .  v. Sezi )e l l ,  177 
K. C., 533, 95 S. E., 774; but, on the other hand, if the action be one 
in ~vhich  tlie recovery of cpecific personal property is the principal 
relief sought, the action is remoirable to the county where the property 
is situated. F n i r l c y  Bros .  21. Abernrr thy ,  190 N .  C., 494, 130 S. E., 154. 

Therefore, the ansner to tlie question posed lies in the determination 
of n-liether the sole or chief relief demanded in the case a t  bar ir the 
recovery of personal property. The appellant Beals contends that  as 
to him a t  lcaqt it is, in  fact he contends as to him it is the onlv relief 
sought; nhile the appellee, the IIouse Chevrolet Company, contends 
that the action is a single action against all of the defendants and, when 
considcred as a r hole,-the princi& relief sought and demanded is the 
payment of tlic debt due by the defendants Cahoon to it, and the seizure 
of the personal property upon which they executed a chattel mortgage 
to secure the debt nTas but ancillary to the principal purpose of the 
action. 

We are of the opinion, and so hold, that  the contention of the appellee, 
the plaintiff, is correct, that  is, that  the chief relief sought is the collec- 
tion of the debt, and that  the subjection of the automobile to sale for 
such purpose is but incidental. 

The  right of the plaintiff to recover the amount of the debt sued for 
is in no wise based upon the seizure and sale of the automobile. I n  
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this  respect, as  i n  others, the case a t  bar  is  distinguishable f r o m  Marsh- 
burn v. Purifoy, 222 N. C., 219, 22 S. E. ( 2 d ) ,  431. 

T h e  contention of the defendant  t h a t  there were two actions pending:  
one against t h e  defendant  Beals a n d  one against the  defendants Cahoon, 
is untenable f o r  the  reason t h a t  the  court below both found as  a fac t  
and  adjudicated a s  a mat te r  of l a w  t h a t  the  summons and  anci l lary 
proceeding i n  claim and  delivery issued f o r  and  served upon W. A. Beals 
and  the  summons f o r  and  served upon defendants E d w a r d  P. Cahoon 
and  Murial  Cahoon were in, and  intended to be in ,  the same action. 
T h e  record furnished sufficient evidence upon which t o  base this  finding 
of fac t  by  the  court  below and  we a r e  therefore bound thereby, and such 
finding of fac t  supports  the  conclusion of l aw which is based thereupon. 

T h e  judgment  below is  
Aflirmed. 

R. L. CHESSON v. KIECKHEFER CONTAINER COMPAR'Y, A CORPORATIOS. 
AND KORTH CAROLINA PULP COMPANY, A CORPORATION. 

(Filed 22 September, 1943.) 

1. Evidence 5 29: Trial 8 14- 
In  a trial before a referee, where by written stipulation counsel on both 

sides agreed, in lieu of offering oral evidence, that  he stenographer's 
transcript of the sworn testimony of the witnesses a t  a previous trial of 
the case in the Superior Court, together with exhibits, should constitute 
the evidence before the court, there was no error, when this evidence was 
subsequently offered before a jury, for the court to decline to rule on the 
objections interposed when the evidence was originally offered, i t  appear- 
ing from the record that  the only objections originally interposed were 
to testimony which was competent. 

2. Constitutional Law § 17: Reference § 8: Trial § 5 2 -  

While the ancient mode of trial by jury has been preserved in our 
present Constitution, Art. I, sec. 19, the right in civil ca!ses may be waired 
(Art. IV, sec. 1 3 ) ,  and in reference cases the failure to except to  the 
findings of the referee or properly to preserve the righl: to jury trial has 
been uniformly held to constitute a waiver. 

3. Constitutional Law § 17: Reference § l3-- 

In  reference cases the trial by jury is restricted by i.he statute (C. S., 
573) to the written evidence taken before the referee, which sufficiently 
complies with the constitutional mandate, if the testimony is taken under 
oath in the manner prescribed by law, with opportunity to cross-examine. 

APPEAL by plaintiff and  defendants f r o m  Bone, J., a t  Apr i l  Term,  
1943, of CHOWAN. 
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This was an  action to recover damages for the alleged breach of con- 
tract for the cutting and delivery of pulp ~vood. The case was here 
a t  Spring Term, 1939, reported in 215 N. C., 112, 1 S. E. (2d),  337, 
and again a t  Fall  Term, 1939, reported in 216 N. C., 337, 4 S. E. (2d),  
386, \\-here the pertinent facts are set out. On the last appeal error was 
found and the case sent back for a new trial. Thereafter, a t  J anua ry  
Special Term, 1941, of Chowall Superior Court, Judge Grady, then 
presiding, ordered a compulsory reference, to which order both plaintiff 
and defendants excepted. The  refcree, from the evidence presented, 
found that  no contract had been entered into between plaintiff and 
defendants, or either of them, and that  defendants were not liable. 
Upon exceptions to the referee's report, filed by the plaintiff, issues 
were submitted to the jury a t  April Term, 1943, resulting in verdict for 
plaintiff and an award of $690.'79 damages. 

From judgment on the verdicl, plaintiff and defendants appealed. 

,I. II. I Ial l  and  J .  I I e n r y  L e R o y  for plainf i f f .  
%. T'. A-orman and TV. D. Pruden  for defendants .  

D ~ r r s ,  J. Both plaintiff and defendants excepted to the order of 
compulsory reference entered by Judge Grady, but the decision of the 
referee being in favor of the defendant?, they filed no exceptions to the 
report. However, the plaintiff did file exceptions to the referee's find- 
ings and conclusions, demanded jury trial and tendered appropriate 
issues. The defendants nlored that  the report of the referee be con- 
firmed. This was denied, and the issues which were raised by the 
pleadings and pointed by the plaintiff's exceptions to the referee's find- 
ings, were submitted to the jury upon the evidence which had been 
considered by the referee, and verdict was returned in favor of the plain- 
tiff. Defendants' motion to confirm the referee's report, on the ground 
that plaintiff had not preserved his right to trial by jury, was properly 
denied. 

Defendants assign error in the ruling of the court in the trial below 
with respect to their right to have their objections to certain testimony 
considered. The question arose out of these facts. I t  had been agreed, 
by written stipulation, by counsel for the parties in the hearing before 
the referee that  in lieu of offering oral evidence %he stenographer's 
transcript of the sworn testimony of the witnesses offered in a previous 
trial of the case in the Superior Court, together with the exhibits, should 
constitute the evidence before the referee. When this evidence, which 
had been presented to and considered by the referee under the stipulation, 
was offered before the jury in the present tr ial  in the Superior Court, it  
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was ruled that  under the terms of the stipulation all this evidence was 
in without objection, and the court declined to rule on the objections 
which had been interposed when the testimony was originally offered. 
Whether the court was correct in its interpretation of the effect of the 
stipulation need not be decided since upon examination 3f the record we 
find that the only objections there appearing were to iestimony which 
was competent for the purpose of corroboration, and the jury was so 
instructed. Hence defendants' assignment of error based on this ground 
cannot be upheld. I t  was not contended that defendant3 could be heard 
to offer new objections. 

The defendants in their argument and brief question the constitu- 
tionality of the statute authorizing compulsory reference as being an  
infringement upon the right of trial by jury. Right to tr ial  by jury is 
a basic and fundamental feature of our system of jurisprudence. Jacob 
v. Cif,y of Xew Y o r k ,  315 U .  S., 752. I n  North Carolina this right has 
been regarded from the earliest times as one of the safeguards of the 
liberties of the people and as one of the essentials to the due administra- 
tion of justice. I t  was provided in our first Constitution, in 1776, that 
"In all controversies a t  law respecting property the sncient mode of 
trial by jury is one of the best securities of the rights of the people, and 
ought to remain sacred and inviolable." Denial of this right by legisla- 
tive act was held unconstitutional in  Bayard v. Singlefoz,  1 N.  C., 5, in 
1787. The identical language of the original provision has been pre- 
served in sec. 19, Art. I, of the present Constitution. 13ut the right to 
trial by jury in civil cases may be waived (Art. IV ,  sec. 13, Const. of 
N. C.:), and in reference cases the failure to except to thl: findings of the 
referee or properly to preserve the right to jury trial has been uniformly 
held to constitute a waiver. Brown v. Clement Co., 217 N. C., 47, 
6 S. E. (2d),  842; Gurganus v. McLawhorn, 212 N. C., 397, 193 S. E., 
844; Booker 1:. Higklands, 198 N .  C., 282, 146 S.  E., 68; Lumber Co. v. 
Pembcrlon, 188 N. C., 532, 125 S. E., 110. I n  the nstant case the 
defendants filed no exception to the referee's report and waived their 
right to ask for jury trial. However, the plaintiff preserved this right 
and a jury trial was had. I t  is true the trial by jury in  such case is 
restrieted by the statute (C. S., 573) to the written evidence taken before 
the referee ( X a k e l y  c. Xontgonzery, 158 N. C., 589, 73 S. E., 999), but 
the competency, in proper cases, of written depositions for the production 
of proof in  civil actions is unquestioned. C. S., 1809. Cn such cases, i t  
sufficiently complies with the constitutional mandate if the testimony 
was taken under oath in the manner prescribed by law, with opportunity 
to cross-examine. The right accorded the defendant in  a criminal 
prosecution to confront the witnesses against him does not apply to civil 
actions. Art. I, see. 11, Const. N. C. 
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Whether  t h e  reference was within t h e  purview of C. S., 573, is  not  
presented a s  the  defendants did not  move to s t r ike out t h e  reference, bu t  
on  the  con t ra ry  moved t o  confirm the report  and  excepted t o  the  court's 
denial  of the i r  motion. Reyno ld  v. Morton, 205 N. C., 491, 1 7 1  S. E., 
781;  Brown, v. Clement, 217 N .  C., 47, 6 S. E. ( 2 d ) ,  842. T h a t  t h e  
plaintiff's evidence was sufficient t o  withstand a motion f o r  nonsuit wab 
decided i n  a former appeal.  Chesson v. Container Co., 215 h'. C., 112 
(114))  1 S. E. (2d) ,  357. 

W e  conclude t h a t  there was n o  e r ror  i n  t h e  t r i a l  below which would 
w a r r a n t  another  t r i a l  of this  case. 

T h e  only exceptions brought  fo rward  by  t h e  plaintiff i n  his  assign- 
ments of e r ror  relate to  the judge's charge t o  the  j u r y  on  the  issue of 
damages. F r o m  a n  examination of the  charge on this  phase of the  case, 
we a r e  lef t  with the  impression t h a t  the  instructions t o  t h e  j u r y  were 
f ree  f r o m  error ,  and  t h a t  the  plaintiff has  n o  just ground of complaint. 

O n  defendants' appeal  : N o  error .  
O n  plaintiff's appeal  : N o  error .  

STATE v. CHARLIE DAVIS, JR. 

(Filed 22 September, 1943.) 

1. Homicide @ 4b, 5, 16- 
The intentional use of a deadly weapon in a homicide imports malice 

and raises a rebuttable presumption of murder in the second degree, 
placing the burden upon the defendant to show such circumstances as  
may reduce the crime to mallslaughter, or entitle him to a11 acquittal. 

2. Homicide §§ 1, 16, 2 6  

When the intentional use of a deadly weapon, in an unlawful manner, 
is admitted or proven and, as  a result of such unlawful use, an innocent 
bystander is killed, nothing else appearing, it  is murder. 

3. Homicide 55 16, 25- 

Where no admission is made or presumption raised. calling for an 
explanation or reply on the part of the defendant, the plea of not guilty 
challenges the credibility of the evidence, even if uncontradicted, since 
there is  a presumption of innocence which can only be overcome by a 
verdict of the jury. 

4. Homicide §§ 27a, 27d- 
In  a homicide case, where the defendant offered no evidence and the 

State's evidence showed a n  intentional and unlawful killing with a deadly 
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weapon, without mitigating circumstances which would reduce the offense 
to manslaughter or entitle defendant to an acquittal, there is no error in a 
charge that, if the jury believe the testimony and find the facts, beyond 
a reasonable doubt, to be as all the witnesses testified, it is their duty to 
bring in a verdict of murder in the second degree. 

APPEAL by defendant from Rurgwyn, Special Judge,  at February 
Term, 1943, of PASQUOTANK. 

Criminal prosecution upon indictment charging the defendant with 
the murder of Elijah Spence. 

About 11 :30 o'clock on the night of 5 September, 1941, the defendant 
and one George Spence, brother of deceased, were fighting inside of and 
then in front of Wiley Skinner's place of business on Ehringhaus Street, 
in Elizabeth City, when one Nelson Bass approached with a pistol. 
Bass told George Spence to stop or he would shoot him. The defendant 
told Bass that if he would not shoot Spence to give him the gun and 
that he, the defendant, would shoot him. While Bass and the defendant 
were arguing, Spence ran to the lunchroom of his father, which was 
about a block away. At the time the lunchroom wa:s occupied by 
Alonzo Spence, father of the deceased, Elijah Spence the deceased, and 
a Mr. Thomas. George Spence came into the lunchroom and entered 
a bedroom adjacent thereto. Immediately thereafter the defendant and 
two other boys entered the lunchroom. The defendant fired three shots, 
wounding Alonzo Spence and killing Elijah Spence. 

The defendant immediately left for Norfolk, Va., and was not appre- 
hended until the latter part of January, 1943. After he was arrested, 
according to the evidence, he made the following statement to  the chief 
of police of Elizabeth City, to wit: "He and George had been having 
lots of trouble every time they got together; that that night prior to 
the shooting that he and George had had a fight and he went in with 
the intention of hitting George, but did not intend to shoot Elijah. 
That it was an error on his part in shooting Elijah." 

Verdict : Guilty of murder in the second degree. Judgment : Defend- 
ant be imprisoned in the State Prison for a period of not less than 
seventeen years nor more than twenty years. Defendant appeals to the 
Supreme Court, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-G:eneral Patton 
and Rhodes for the State. 

P .  G. Sawyer and R. Clarence Dozier for defendant. 

DENNY, J. Defendant's first exception is to the following portion of 
his Honor's charge : "The law of this State is, that when a killing occurs 
with a deadly weapon, and I charge you a pistol is a deadly weapon, the 
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law presumes malice, and an unlawful killing with malice is murder in 
the second degree, and when that is established to the satisfaction of the 
jury beyond a reasonable doubt, the prisoner at  the bar would be guilty 
of murder in the second degree unless he offers testimony himself or the 
jury can find from the testimony offered against him facts and circum- 
stances that would relieve the crime of murder and thus reduce i t  to 
manslaughter." 

The defendant's objection is addressed to the failure of the court to 
charge the jury that it is the intentional killing of a human being with 
a deadly weapon which raises the presumption of malice. I n  the case of 
S. v. Burrage, ante, 129, 25 S. E. (2d), 393, cited in support of 
defendant's contention, it is properly held that where a defendant is on 
trial under an indictment for murder, and contends and offers evidence 
tending to show that he did not intend to kill the deceased but that the 
deceased was shot in a struggle over a pistol in his hand, "failure to 
instruct the jury that the presumption only arises upon an admission, or 
the proof of the fact of an intentional killing with a deadly weapon is 
prejudicial error." 

Justice Seawell, speaking for the Court in the case of S. v. Debnam, 
222 N .  C., 266, 22 S. E. (2d), 562, said: "The intentional use of a 
deadly weapon in a homicide imports malice and raises the rebuttable 
presumption that the defendant is guilty of murder in the second degree, 
placing the burden upon him to show such circumstances as may reduce 
the crime to manslaughter, or entitle him to an acquittal." I n  the 
instant case the defendant offers no testimony in mitigation of the charge 
against him. The evidence shows that his use of a deadly weapon was 
intentional, and the fact that he said he intended to shoot George Spence 
and not the deceased does not enhance his position in the eyes of the law. 
Where the intentional use of a deadly weapon in an unlawful lhanner is 
admitted or proven and as a result of such unlawful use an innocent 
bystander is killed, nothing else appearing, it is murder. S. v. Lillisfon, 
141 N.  C., 857, 54 S. E., 427. See also S. v. L7tley, ante, 39, 25 
S. E. (2d), 195, and the cases there cited. This exception cannot be 
sustained. 

The second exception is to the following portion of his Honor's charge : 
"I charge you if you believe the testimony and find the facts to be as 
all the witnesses testified to, beyond a reasonable doubt, it would become 
your duty to find the defendant guilty of murder in the second degree." 

Stacy, C. J., said in S. v. Singleton, 183 N.  C., 738, 110 S. E., 846: 
"It is error for a trial judge to direct a verdict in a criminal action, 
where there is no admission or presumption calling for an explanation or 
reply on the part of the defendant." S. v. Ellis, 210 N.  C., 166, 185 
S. E., 663. Where no admission is made or presumption raised, calling 
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for an  explanation or reply on the par t  of the defendant, the plea of not 
guilty challenges the credibility of the evidence, even if uncontradicted, 
since there is a presumption of innocence which can only be overcome 
by a verdict of the jury. S. v. Hill, 141 N .  C., 769, 53 El. E., 311; S. v. 
Riley, 113 N. C., 648, 18 S. E., 168.  ere the defeddant'offered no evidence, and the State's evidence shows 
no mitigating circumstances which would reduce the offense to man- 
slaughter or entitle the defendant to an  acquittal. On the other hand, 
the evidence shows the defendant intentionally and urdawfully killed 
the deceased with a deadly weapon, which raises the presumption of 
malice, and, nothing else appearing, constitutes murder i n  the second 
degree. On the evidence as disclosed by the record in this case, we do 
not think the instruction complained of unduly invaded the province of 
the jury. The jury was left free to accept or reject the evidence, but 
instructed as to their duty should they believe the test mony and find 
the facts to be as testified to by all the witnesses, beyond a reasonable 
doubt. S. v. Riley, supra. . . 

N o  error. 

STATE v. WILLIAM VICKS. 

(Filed 22 September, 1943.) 

1. Criminal Law § 53a: Trial § 29- 

A charge to the jury must be considered contextually. 

2. Rape § le- 
In a criminal prosecntion for rape, the court charged the jury that if 

the State's evidence satisfied them beyond a reasonable doubt that defend- 
ant had carnal knowledge of prosecutrix, by force and violence, against 
her will, it would be their duty to return a verdict of guilty, but should 
such evidence fail to so satisfy them, then they need nct find defendant 
guilty of rape, where in other parts of the charge the jury  mas defiuitely 
instructed not to conrict of rape if not so satisfied, there is no error. 

3. Criminal Law § 41b: Evidence S 

Permission for the solicitor to cross-examine a State's witness, in a 
criminal prosecution, is within the sound discretion of the court. 

4. Appeal and Error 8 38: Trial § 36-  

Where the court, at the time testimony is withdrawn, definitely in- 
structs the jury not to consider same, there is a presumption on appeal 
that the jury obeyed such instruction, unless prejudice appears or is 
shown by appellant, on whom the burden rests. 
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5.  Rape 5 ld- 
Positive testimony of rape by prosecutrix is sufficient to carry the case 

to the jury, even when her evidence is denied by defendant, and nonsuit 
under C. S., 4643, properly denied. 

APPEAL by defendant from Bone, J., at March Term, 1943, of 
CROWAN. NO error. 

This was a criminal action wherein the defendant was charged with 
rape upon his fourteen-year-old daughter. 

The State offered the testimony of the prosecutrix, Ola Dean Vicks, 
to the effect that the defendant struck her several times on the head, 
knocked her down, and while she was prostrate on the floor, forcibly 
and against her will inserted his private parts into her private parts. 
There was adminicular evidence from other witnesses. 

The defendant was the only witness in his own behalf, and denied that 
he struck and knocked down the prosecutrix, and denied that he inserted 
or attempted to insert his private parts into her private parts, and 
testified that the most he did was to slap the prosecutrix, his daughter, 
for disobedience, which angered her. 

From sentence of death predicated upon a jury verdict of guilty of 
rape the defendant appealed, assigning errors. 

Attorney-General AfcMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 

Eierbert Leary for defendant, appellant. 

SCHENCI~, J. The appellant reserved exception, and sets out the 
same in his brief, to an excerpt from the charge of the court as follows: 
"But if the State has, by evidence, satisfied the jury beyond a reasonable 
doubt that this defendant had carnal knowledge or sexual intercourse, 
the two terms being synonymous, with the prosecutrix, and that he 
accomplished it by force and violence, and against her will, it would be 
your duty to return a verdict of guilty of rape, as charged in the bill of 
indictment. I f  the evidence of the State fails to so satisfy you then 
you need not find him guilty of rape, and i t  would be your duty to 
consider the question of his guilt or innocence upon one of the lesser 
offenses which I have already mentioned and concerning which I will 
instruct you further in a few moments." 

The words principally assailed in the appellant's brief are "then you 
need not find him guilty of rape." I t  being the contention of the appel- 
lant that the court should have used instead of these words language to 
the effect that "it would be your duty to return a verdict of not guilty of 
the charge of rape." I f  the words assailed were standing alone there 
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would be more force to the exception, but when they are read in connec- 
tion wit,h the rest of the charge, as they must be, we find no error therein. 

The court was charging the jury as to the different verdicts they could 
render, namely, guilty of rape as charged in the bill of indictment, 
guilty of an assault with intent to commit rape, guilty of an assault 
upon a female, and not guilty. The instruction given in the charge is to 
the effect that if the jury should fail to find the defendant guilty of rape 
as charged in the bill of indictment then it would become their duty to 
consider the question of his guilt or innocence of the lesser offenses of 
an assault with intent to commit rape or an assault upon a female. 
Therefore, when the court used the words "and i t  would then become 
your duty to consider the question of his guilt or innocence upon one of 
the lesser offenses,'' it was tantamount to charging the jury that if the 
evidence failed to satisfy them beyond a reasonable doubt of the essential 
elements of rape, they would acquit the defendant of that charge, and 
any lack of positiveness that may have arisen, or any option that may 
have appeared to have been given by the phrase "you need not find him 
guilty of rape" was destroyed. 

The instruction is clarified in slightly different language later on in 
the charge as follows: "If you find from the evidence and beyond a 
reasonable doubt that he had carnal knowledge, that is the defendant, 
had carnal knowledge of his daughter, Ola Dean Vicke, forcibly and 
against her will as already defined to you by the court it would be 
your duty to return a verdict of guilty of rape as charged. I f  you 
do not so find and have a reasonable doubt about it then YOU should not 
convict him of rape, but you should then consider the question as to 
whether he is guilty of any lesser offense, and if you come to consider 
his guilt or innocence of some lesser offense then you should determine 
whether he is guilty of an assault with intent to commit rape or not." 

When the whole charge is considered contextually it is definite and 
leaves the jury no option to convict the defendant of rape if the evidence 
failed to satisfy them beyond a reasonable doubt of each of the essential 
elements of the offense. The charge must be considered contextually. 
S.  v. Manning, 221 N .  C., 70,18 S. E. (2d)) 821; 8. v. Smifh,  221 N .  C., 
400, 20 S. E. (2d), 360; S. v. Meares, 222 N .  C., 436, i33 S. E. (2d),  
311; S.  v. Hairston, 222 N.  C., 455, 23 S. E. (2d), 885; S. v. Grass, 
nnte, 33, 25 S .  E. (2d), 193; S.  v. litle?~, anfe, 39, 25 S .  E. (2d), 195. 

The exception of the defendant to the court's permitting the solicitor 
to cross-examine a State's witness is untenable, such permission being 
vested in the sound discretion of the court, I n  re Will of Williams, 215 
N .  C., 259, 1 S. E. (2d), 857; and for the further reason that such 
testimony was ultimately withdrawn from consideration of the jury by 
the court, 8. v. Stewart, 189 N.  C., 340, 127 S. E., 260. 
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The exception that  the court failed in its general charge to instruct 
the jury not to  consider the withdrawn testimony is untenable for the 
reason that  the court definitely instructed the jury a t  the time of the 
withdrawal of the testimony not to  consider it. "We cannot assume that  
the jury disobeyed the court's instruction and considered the evidence, 
but we must presume the contrary, unless prejudice appears or  is shown 
by the appellant i n  some way. The burden is on him to prove it." 8. v. 
Lane, 166 N. C., 333, S1 S. E., 620. 

The exceptions addressed to the denial of the defendant's motion to 
dismiss the action and for a judgment of nonsuit and not guilty, C. S., - .  

4643, are obviously untenable, since the testimony of the prosecutrix 
alone was sufficient to carry the case to the jury. The credibility and 
weight thereof was for the jury not the court. 

w e  have given the case the careful consideration which the gravity of 
its result demands, and upon the record we find 

N o  error. 

J O H N  L. M O R R I S O N  v. CANNON MILLS COMPANY. 

(Filed 22 September, 1943.) 
Negligence §a 6, 19a- 

In an action to recover damages against defendant by plaintiff, who was 
an employee of a transportation company engaged in delivering caustic 
soda, a dangerous substance, by truck to defendant's mills, where plaintiff 
alleged negligence by defendant for failure to furnish him ( a )  a proper 
place to work, (b )  suitable appliances, (c )  and sufficient help, and plain- 
tiff's evidence tended to show that he was unloading caustic soda from the 
tank on the truck to defendant's tank and the help furnished by defend- 
ant quit a t  his quitting time and defendant, knowing the absence of help 
and of proper appliances for safety, was injured while attempting alone 
to disconnect the hose from the truck to the tank. Held:  (1) Defendant 
owed no duty to plaintiff to furnish a safe place, suitable appliances, and 
sufficient help; and ( 2 )  plaintiff on his own evidence, was guilty of con- 
tributory negligence; and (3) judgment of nonsuit was proper. C. S., 567. 

APPEAL by plaintiff from Xet t l c s ,  J., at  June  Term, 1943, of BUN- 
COMBE. 

This is a n  action to recover damages for personal injuries alleged to 
have been caused by the negligence of the defendant, wherein the con- 
tributory negligence of the plaintiff is pleaded in bar of his recovery. 

The  allegations of the complaint are to the effect that  the plaintiff 
was an  employee of and the driver of a truck of the Southern Oil 
Transportation Company, which is not a party to this action, and on 
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11 October, 1942, drove a truck of his employer loaded with caustic 
soda, a dangerous substance, from the plant of the Champion Fibre 
Company, a t  Canton, North Carolina, to the plant of the defendant, the 
Cannon Mills Company, near Concord, North Carolina, and that after 
unloading the said caustic soda into the receiving tank of the defendant 
company from the tank of the truck of the transportation company the 
plaintiff undertook to disconnect the hose of the truck from the pipe 
of the receiving tank and was injured by caustic soda being blown back 
upon his body, more especially in his eyes. 

I n  the plaintiff's brief he states that '(The plaintiff contended that the 
proximate cause of his injuries was the negligent failure of the defendant 
to furnish him ( a )  a suitable and proper place in  which to work, (b)  
suitable and proper appliances and equipment with which to work, and 
(c) sufficient help and asvistance to assure the proper and safe per- 
formance of the work required to be done by him." 

The answer of the defendant contains, i n f e r  al ia ,  the allegation that 
the plaintiff was contributorily negligent in that he "negligently and 
carelessly undertook to perform said disconnecting operation by himself" 
and that all of the injury which the plaintiff suffered "was proximately 
caused or contributed to by the negligent way and manner in which the 
plaintiff, of his own motion and by himself, undertook to make the 
disconnecting operation, with full knowledge of the way and manner 
in which it could be safely done, obtained from past experience in per- 
forming the identical operation." 

When the plaintiff had introduced his evidence and rested his case 
the defendant moved to dismiss the action and for a judgment as in 
case of nonsuit (C. S., 567)) which motion was allowed, and from judg- 
ment predicated upon this ruling the plaintiff appealed, assigning error. 

Guy W e a v e r  for plaint i f f ,  appel lant .  
S m a t h e r s  & N e e k i n s  for de fendan t ,  a.ppe1lee. 

SCHIENCK, J. I t  should be noted in the outset that there was no 
relationship of master and servant or of employer and employee existing 
between the defendant, the Cannon Mills Company, and the plaintiff, 
John I,. Morrison, and that there was no contractual relation existing 
between the plaintiff, or his employer, and the defendant. The plaintiff 
was an employee of the Southern Oil Transportation Company and 
was engaged in driving a truck of his employer in hauling caustic spda 
from Canton, North Carolina, to Concord, North Carolina. I n  fact, it 
appears from plaintiff's testimony that he has received :in award from 
the transportation company under the Workmen's Compensation Act 
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based upon the in jury  alleged in this action. Therefore, i t  would 
appear that  the defendant, the Cannon Mills Company, owed no duty 
to the plaintiff to furnish him either a safe place in  which to work, 
proper appliances and equipment with which to work, or sufficient help 
and assistance to assure safe performance of the work. 

However, entertaining the view, as we do, tha t  the plaintiff's own 
evidence establishes his contributory negligence, i t  may be conceded, 
though i t  is not decided, that  the defendant was negligent in that  its 
employee furnished to assist in unloading the caustic soda from the tank 
on the truck to  the receiving tank a t  the plant of the defendant quit 
the work before the unloading was completed, thereby leaving the plain- 
tiff alone to disconnect the connecting hose and pipe of the truck and 
receiving tank, and in failing to provide water near-by to be used to 
wash off the caustic soda in the event it came in contact with the body 
of those engaged in the unloading, which two acts of negligence are most 
strongly urged in  plaintiff's brief. 

The plaintiff's own testimony was to the effect that  the employee of 
the defendant informed him (the plaintiff) that  he was quitting the 
work as quitting time had arrived and he would receive no pay for over- 
time, and further that  the plaintiff knew that  there was no water imme- 
diately available at the place where the caustic soda was being unloaded, 
and notwithstanding this information and knowledge of the assistant 
quitting the work and of the absence of water near-by, the plaintiff 
alone attempted to disconnect the hose of the tank of the truck from 
the pipe of the receiring tank and in so doing caustic soda was blown 
out of the hose and pipe on to him, which could not be immediately 
washed off, and he was thereby injured. I f  i t  mas negligence on the 
part of the Cannon Mills Company to fail to furnish an assistant to help 
in the unloading of the caustic soda, a dangerous undertaking, or if it  
was negligence on the part  of the Cannon Mills Company to fail to 
have water near-by the place of unloading, and these two derelictions 
were both known to  the plaintiff, and, notwithstanding this knowledge, he 
undertook alone the task of unloading, his action in so doing manifested 
a failure to use due care for his own protection in the performance of 
hazardous work, the danger of which was known to him, and constituted 
negligence that  contributed to the plaintiff's injury, and such being the 
case, under the decisions of this Court, the action mas properly dismissed 
and the judgment as in case of nonsuit was properly entered. 

The judgment of the Superior Court is 
Affirmed. 
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INDlJSTRIAL BANK O F  E L I Z A B E T H  CITY, N. C., V. IRESOLUTE FIRE 
INSURANCE COMPSNT O F  PROVIDENCE,  R H 0 I ) E  ISL.43D. 

(Filed 22 September, 1943.) 

1. Insurance §§ 21, 22d- 
In an action by plaintiff to recover on a fire insurance policy, with loss 

payable clause to plaintiff, as mortgagee, and resisted under provision 
making policy void for failure to give ownership, wh~?n other than sole 
nncl unconditionnl, where the existence of another mortgage a t  the time 
of issuance of policy does not affirmatively appear, judgment of nonsuit 
was erroneous. 

2. Same- 
Under fire insnrance policy providing that policy shall be void for 

failure to girc ownership, when other than sole and unc:onditional, the ex- 
istence of ail undisclosed mortgage on the insured property, would seem to 
vitiate the policy or relieve the company from liability thereunder, except 
as to any lien, mortgnge, or other encumbrance spc&?cally set forth 
therein as required by the policy. 

3. Evidence § 15: Trial § 23: Insurance 5 25c- 

niscrepancies and contradictions in plaintiff's evidence (here whether 
or not suit was brought within the time specified in an iilsurance policy) 
;ire for the jury, and not for the court. 

AITEAL by plaintiff from Bone,  J., a t  June  Term, 1943, of PASQUO- 
TANK. 

Civil action to recover on a policy of insurance. 
The record discloses that  on 6 January,  1941, the defendant issued a 

policy of insurance on a Plymouth automobile protecting i t  against fire 
and lightning, the loss, if any, being made payablct to  the assured, 
Clarence Griffin, Jr . ,  and the Industrial Bank of Elizitbeth City, as its 
interest may  appear. The interest of the Industrial 13ank, a t  the time 
of the execution of the policy, mas that  of mortgagee to the extent of 
$225.40, and a t  the time of loss this had been reduced to $129.40. 

Tlie contract of insurance contains the following pertinent provisions : 
1. '(This entire policy shall be void if the assured has concealed or 

misrcpresented any material fact or circumstance conc~?rning this insur- 
ance or the subject thereof." 

2. "Unless otherwise provided by agreement in writing added hereto, 
and except as to any lien, mortgage, or other encumbrance specifically 
set forth and described in paragraph D of this policy, this company 
shall not be liable for loss or damage to any property insured hereunder 
while subject to any lien, mortgage or other encumbrance." 

3. "Except as to any lien, mortgage, or other encumtrance specifically 
set forth and described in paragraph D of this policy, this entire policy 
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shall be void unless otherwise provided by agreement in ~vr i t ing  added 
hereto, if the interest of the assured in the subject of this insurance be 
or bccon~e other than unconditional and sole lawful owaership." 

4. "KO suit or action on this policy . . . shall be sustainable . . . 
unless commenced within t w e l ~ e  (12) months next after the happening 
of the loss." 

The plaintiff's mortgage is specifically set forth and described in 
paragraph D of the policy. 

On 6 January,  1941, another mortgage was given on the Plymouth 
automobile in question to secure a note of $38.00, payable to F. Webb 
Williams. This mortgage was registered 14 June,  1941. 

I t  is in evidence that  the subject of the insurance mas destroyed by 
fire some time between June  and October, 1941. The plaintiff's action 
was commenced 29 September, 1942. 

From judgment of nonsuit entered a t  the close of plaintiff's evidence, 
the plaintiff appeals, assigning errors. 

X .  B. S i m p s o n  for p l n i n f i f ,  n p p e l l n n f .  
J .  K e n y o n  W i l s o n  for d e f e n d a n f ,  appel lee .  

STACY, C. J. Three questions are to be answered in determining the 
correctness of the nonsuit. 

I n  the first place, while the plaintiff's mortgage, the policy in suit 
and the Williams mortgage all bear date 6 January,  1941, it does not 
affirmatively appear that the Williams mortgage was in existence at the 
time of the issuance of the policy. Hence, on demurrer to the evidrnce. 
the question of concealment or misrepresentation concerning this mort- 
gage would seem to be for the jury. W e l l s  c. Ins.  Co.,  211 N. ('., 427. 
190 S. E., 744. 

Secondly, as no provisioi~ n as made by agreement in writing added to 
the policy for the TCTilliams mortgage, its existence at the time of the 
lois would seem to vitiate t h ~  policy or relieve the defendant from 
liability thereunder, except as to any lien, mortgage, or other cncum- 
brance specifically set forth and devribed in paragraph D of the policy. 
X o p ~  I ) .  I n s .  Co. ,  161 K. C.. 151, 76 S. E., 869. The plaintiff'., mort- 
gage is so described in paragraph D of the policy nhich  brings it n i th in  
the rxccption, and is therefore not affected by the Williams mortgage. 
nnxk  I . .  .15\7i~(inr(> CO., 1% x. C., 747, 125 S. E., 631. Indeccl, thc 
rxception appears to hare  been made for the benefit of the plaintiff. 
n i x o n  v. H o m e ,  180 N. C., 585, 105 S. E., 270. 

Thirdly, the evidcnce is cqui~ocal  as to nhether snit was commenced 
wit!iin t~re lve  months next after the Iiappening of the low. This 111akeq 
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i t  a matter for the twelve. Dozier v. Wood, 208 N .  C., 414, 181 S. E., 
336. Discrepancies and contradictions, even in p1ainti:ff's evidence, are 
for the jury, and not for  the court. Shell v. Roseman, 155 N .  C., 90, 
71  S. E., 86. 

The evidence which makes for  the plaintiff's claim appears to be 
sufficient to overcome the demurrer. 

Reversed. 

STATE v. WILLIE PRINCE. 

(Filed 22 September, 1943.) 

1. Homicide §§ 4b, 5 ,  16- 

The intentional killing of a human being with a dead'ly weapon implies 
malice and raises a rebuttable presumption of murder in the second degree. 

2. Homicide §§ 16, 27a, 27d- 
In a homicide case, where proofs or admissions have raised a presump 

tion of murder in the second degree, the law then casts upon the defendant 
the burden of proving to the satisfaction of the jury-not by the greater 
weight of the evidence nor beyond a reasonable doubt, but simply to the 
satisfaction of the jury-the legal prorocation that will rob the crime of 
malice and thus reduce it to manslaughter, or that wdl excuse it alto- 
gether upon the grounds of self-defense, accident or misadventure; and 
a charge that proof "to the satisfaction of the jury" requires a stronger 
intensity and higher degree of proof than what is described as  proof "by 
the greater weight of the evidence" is erroneous and entitles defendant 
to a new trial. 

APPEAL by defendant from Blackstock, Special Judge, a t  March 
Term, 1943, of SWAIN. 

Criminal prosecution upon an  indictment charging defendant with 
murder of one Clarence Cable. 

I n  the tr ial  court the defendant entered plea of not guilty and relied 
upon a plea of self-defense. 

On the call of the case for tr ial  the solicitor for the State announced 
in  open court that  the State would not ask for a verdict of murder in 
the first degree, but would ask for a verdict of murder in the second 
degree or manslaughter, as the facts may warrant. 

Verdict : Guilty of murder i n  the second degree. 
Judgment:  Confinement in State Prison for a term of not less than 

20 nor more than 25 years. 
The defendant appeals to the Supreme Court and assigns error. 
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Attorney-General NcMul lan and Assistant Attorneys-General Paf ton  
and Rhodes for the State. 

B. C .  Jones, R. B. Morphew, and R. L. Phillips for defendant, nppel- 
lant. 

WIXBORNE, J. Portions of the charge to the jury, to which assign- 
ments of error 7 and 8 are directed and well taken. affect substantial 
right of defendant and exce~t ions  thereto entitle him to a new trial. - 

I t  appears in the record on appeal that  the court, after charging the 
jury with respect to the presumptions arising upon the admission or 
proof of an  intentional killing of a human being with a deadly weapon, 
properly charged that  upon such admission or proof the burden is upon 
the defendant to show t o  the satisfaction of the iu rv  facts and circum- " " 

stances sufficient to excuse the homicide or to reduce i t  to manslaughter. 
8. v. Capps, 134 N.  C., 622, 46 S. E., 730; S. v. Quick, 150 N .  C., 820, 
64 S. E., 168; S. u. Gregory, 203 N .  C., 528, 166  S. E., 387; 8. v. 
Terrell, 212 N .  C., 145, 193 S. E., 161; S. v. Bri,qhf, 215 N. C., 537, 
2 S. E. (2d),  541; 8. v .  Sheek, 219 N .  C., 811, 1 5  S. E. (2d) ,  282, and 
numerous other cases. Then, after stating tha t  to  meet this burden 
defendant is not required to  prove beyond a reasonable doubt the facts 
upon which he relies in excuse or mitigation of the homicide, and after 
defining reasonable doubt, the court continued with the portions to 
which the above exceptions relate as follows : "But the defendant does 
not meet the requirement of the law when he satisfies the jury merely 
by the greater weight of the evidence of the truth of the facts h e  reliis 
on in mitigation, justification or excuse. By the greater weight of the 
evidence is meant simply evidence that  is of greater or superior weight, 
or evidence that  is more convincing, or evidence that  carries greater 
assurance than tha t  which is offered in  opposition thereto." Exception 
KO. 7. And "our court has said that  the phrase 'to the satisfaction of 
the jury' is considered to bear a stronger intensity of proof than that  
'or by the greater weight or preponderance of the evidence.' So to prove 
a fact or facts to the satisfaction of the jury requires a higher degree 
of proof and signifies something more than a belief founded on-the 
greater weight of the evidence, but does not require as high a degree or 
as strong an  intensity of proof as proof beyond a reasonable doubt." 
Exception No. 8. 

The  intensity of the proof required is that  the jury must be satisfied. 
Even proof by the greater weight of the evidence may be sufficient to 
satisfy the jury. Hence, the correct rule as to the intensity of such 
proof is that  when the intentional killing of a human being with a deadly 
weapon is admitted, or is  established hy the evidence, "the law then casts 
upon the defendant the burden of proving to the satisfaction of the 
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jury-not by the greater weight of the evidence nor beyond a reasonable 
doubt--but simply to the satisfaction of the jury . . . the legal provo- 
cation that  will rob the crime of malice and thus red.~ce it to man- 
slaughter, or that  will excuse i t  altogether upon the grounds of self- 
defense, accident or misadventure." S. v. Benson,  183 :\$. C., 795, 111 
S. E., 869. 

Howerer, there mey be found in the opinions of the Court statements 
which if lifted from the context may support the charge as given, but 
when such statements are considered contextually the rule as generally 
stated requires that  if there be evidence sufficient for the consideration 
of the jury, of which the court shall be the judge, the intensity of such 
evidence must be "simply to the satisfaction of the jury," of which the 
jury alone is the judge. 

I t  is not deemed necessary to deal with other exceptims which may 
not recur on another trial. 

Kew trial. 

STATE v. WILLIBV HENRY POOLE. 

(Filed 22 September, 1943.) 
Criminal Law 5 80- 

I n  a capital case, where the time for bringing up the case on appeal has 
expired, in the absence of any apparent error in the rxord  before the 
court, the motion of the Attorney-General to docket an11 dismiss, under 
Rule 17, is allowed. 

MOTION by State to docket and dismiss appeal. 

Attorney-General iVcJIullan nlld .lssistant Attorney-General Puttori 
for  the State .  

STACY, C. J. the February Term, 1943, Pasquotank Superior 
Court, the defendant herein, William H. Poole, was tried upon indict- 
ment charging him with the murder of one Andrew Jackson Sawyer, 
which resulted in a conriction of "murder in the first degree," and 
sentence of death as the law commands on such verdict. 

Froin the judgment thus entered, the defendant gave notice of appeal 
to the Supreme Court. The clerk certifies that  "no case on appeal has 
been filed in m y  office and there has been no request for transcript of the 
record either by the defendant or his counsel, and therefore the appeal 
has not been perfected." 
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The time for bringing up the case on appeal has expired, and in the 
absence of any apparent error, which the record now before us fails to 
disclose, the motion of the Attorney-General to docket and dismiss the 
appeal under Rule 1 7  must be allowed. S. v. X o r r o w ,  220 N.  C., 441, 
17 S. E. (2d),  507; S. v. W a t s o n ,  208 K. C., 70, 179 S. E., 455. 

Judgment affirmed. Appeal dismissed. 

J. E. BATTLE v. SOUTHERX RilILWAY COMPANY, MRS. MARGARET 
COLVILLE, ~ ~ M I S I S T R A T R I X  OF J. L. COLVILLE, AND TV. S. LACICEY. 

(Filed 22 September, 1943.) 
Negligence 10- 

In an action against a railroad to recover damages for personal injuries 
to plaintiff, a licensee, the doctrine of last clear chance does not apply 
nnless such licensee is apparently in a helpless condition upon the railroad 
track, since otherwise the engineer has the right to expect, up to the 
moment of impact, that he will leave the track in time to avoid the injury. 

APPEAL by plaintiff from Black.stoch-, Special  J u d g e ,  at  May Term, 
1943, of JACKSOX. 

St i l lwel l  d St i l lwel l  and  D o n  C'. 170urlg for plaintif, appellaslf .  
W .  T .  ,To?yner and  Jones ,  W o r d  iC. .Jones for d ~ f e n d a n f s ,  appellees. 

PER CURIAM. T h i ~  is an  action against the Southern Railway Com- 
pany and its employees for personal illjuries to the plaintiff alleged to 
have been caused by the negligent failure of the defendants to avail 
themselves of the last clear chance to avoid running a train over the 
plaintiff while in a helpless condition on the railroad track of the corpo- 
rate defendant. 

When the plaintiff had introduced his evidence and rested his case 
the defendants moved for a judgment as in case of nonsuit (C. S., 567), 
which motion was allowed, and from judgment accordant therewith the 
plaintiff appealed, assigning errors. 

Since we are of the opinion, and so hold, that  there was not sufficient 
rvidence to be submitted to the jury of the plaintiff being down or in an 
apparently he1plec;s condition oc  the track, so that  the engineer or fire- 
man saw, or, by the exercise of ordinary care in keeping a proper lookout, 
could have seen such helpless condition of the plaintiff in time to hare  
stopped the train before striking him, there was no error in the ruling 
of the court, and the judgment as in case of nonsuit was properly 
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entered. T h e  doctrine of last  clear chance does no t  a p p l y  i n  cases of 
this  n a t u r e  unless t h e  licensee upon  a rai l road t rack  is  i n  a n  apparen t ly  
helpless condition, since otherwise the  engineer has  the  r igh t  t o  expect 
u p  t o  t h e  moment  of impac t  t h a t  he  will leave the  t rack  i n  t ime  t o  avoid 
in jury .  Justice v. R. R., 219 N. C., 273, 13 S. E. (2d) ,  553; Mercer 
v. Powell, 218 N. C., 642, 1 2  S. E. ( 2 d ) ,  227. 

T h e  judgment  is  
Affirmed. 

- 

G. H. VALEXTINE, EXECUTOR OF THE ESTATE OF CHARLES TREADWELL 
TRASK, DECEASED, v. EDWIN GILL, CO~~MISSIONER OI' REVENUE. 

(Filed 29 September, 1943.) 
1. Statutes  8 5a- 

rrhe whole Revenue Act of 1939 and all of its parts are to be considered 
in pari materia, and construed accordingly. 

2. Same- 
The Revenue Act of 1939, ch. 158, sec. 933, gives the Commissioner of 

Revenue the power to construe the said Act and such construction will be 
given due consideration by the courts, although i t  is  not controlling. 

3. Taxation § 18- 

The inheritance t a r  of the 1939 Revenue Act is not a tax on the p r o p  
erty, but. on the transfer of the property; and, while there must be an 
identity of the property, which is the subject of the transfer and claimed 
to be recurrently taxed, to qualify for  the exemption provided in sec. 12, 
the exemption is allowed only to the transferees as  set out in secs. 3 
and 4. 

4. Same- 
The exemptions from recurrent inheritz~nce taxes within two years, 

allowed under see. 12 of the Revenue Act of 1939, are  applicable only to 
immediate current transfers of property upon which the tax is  imposed ; 
and the relationship a s  set out in secs. 3 and 4 must exist between the 
transferee and the immediate decedent from whom the property has been 
received. 

5. S a m e  
Where inheritance taxes, under the Revenue Act of 1939, are paid on 

property passing from a wife's estate to her husband, who dies within less 
than two years thereafter leaving the same property to  a sister of his 
deceased wife. a second inheritance tax must be paid thereon. 

APPEAL b y  plaintiff f r o m  Alley, J., a t  M a r c h  Term,  1943, of HENDER- 
SON. 

T h i s  is  a "controversy without  action" submitted unller authori ty  of 
sections 626, 627, and  628 of the  Consolidated Statutes, and heard by 
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consent of parties by Judge Felix E. Alley, without a jury, a t  the March, 
1943, Term of Henderson Superior Court. I t  is brought here by the 
plaintiff's appeal from the judgment therein rendered. 

The controversy concerns the validity of an inheritance tax imposed 
by Article 1, section 1, of the Revenue Act of 1939-chapter 158, Public 
Laws of 1939-on a transfer of property coming into the hands of the 
plaintiff, executor under the will of Charles Trendwell Trask, with 
respect to a devise and bequest to Carrie A. Marsh, sister of the deceased 
wife of the testate. 

The facts essential to a n  understanding of the appeal are as follows: 
On 3 March, 1939, Kathleen hI. Trask died intestate, leaving her 

husband, Charles Treadwell Trask, her sole distributee, and under the 
law, entitled to all her personal property remaining for distribution 
after settling the estate. H e  thus acquired from the estate of his wife 
net assets in the sum of $9,849.30, part of which was paid to him during 
his lifetime, and part of which mas pzid to his executor by the admin- 
istrator of his wife's estate. The inheritance tax upon this transfer 
was duly paid. 

On 8 February, 1940, the said Charles Treadwell Trask died, leaving 
a last will and testament in which, after providing for two small legacies, 
he left the remainder of his property to Carrie 3. Marsh, sister of hi? 
late wife. I t  is agreed that the amount of the residuary bequest to 
Carrie A. Marsh is $7,840.80, and that  i t  mas part  of the property 
acquired by Trask from the estate of his wife in  the manner above 
described. Upon this transfer to Carrie A. Marsh, the defendant 
Commissioner of Revenue demanded the inheritance tax which he con- 
ceived to be imposed by the above cited provisions of the Revenue Act. 
The plaintiff executor paid the tax under protest, demanded its refund 
in  apt  time, and brought this action for its recovery. Revenue Act, 
section 936. The actual recovery demanded by the plaintiff is in the 
sum of $617.96-since i t  is admitted that the legacies provided in the 
will constituted taxable transfers. The amount named is the tax com- 
puted on the value of the assets acquired by Trask from his wife's estate 
and bequeathed to Carrie A. Marsh, his deceased wife's sister. 

From a judgment of the court below upholding the tax, plaintiff 
appealed, assigning error. 

G .  H.  V a l e n t i n e  for p l a i n t i f ,  appellant.  
At tome?/-General  X c h f u l l a n  and  Assis tant  At torney-General  A d a m s  

for de fendan t ,  appellee. 

SEAWELL, J. Section 1 (Article 1 )  of the Revenue Act-chapter 158, 
Public L a m  of 1939-imposes an  inheritance tax upon transfers of 
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property at  a scheduled rate, applicable to the classes named, as set out 
in sections 3, 4, and 5, respectively, designated as Clas6,es A, B, and C. 
We are more immediately concerned with sections 3 and 4, certain 
provisions of which are by reference incorporated in riection 12. The 
latter section exempts from recurring taxes within two years under the 
conditions therein named. I t  is as follows : 

''SEC. 12. RE~URRISQ TAXES.--Where property transferred has been 
taxed under the provisions of this article, such property shall not be 
assessed and/or taxed on account of any other transi'er of like kind 
occurring within two years from the date of the death of the former 
decedent: Provided, that this section shall apply only to the transferees 
designated in Sections three and four of this article.'' 

By the proviso in this section the exemption is limited to transferees 
designated in sections 3 and 4 of the statute, and to this we must look 
for their definition. Section 3 designates certain Class A beneficiaries, 
who are defined as lineal issue or lineal ancestor, or husband or wife 
of the person who died possessed of such property, or ~~tepchild of such 
person, or child adopted by the decedent according to applicable law. 
The transferees designated in section 4 as Class B beneficiaries are 
defined as follows : The brother or sister, 01. descendant of either, or the 
uncle or aunt by blood of the person who died possessed. There is a 
further class, C, consisting of strangers to the blood, which is mentioned 
here only in connection with what we may further have to say as to the 
policy of the law. 

Carrie A. Marsh, the residuary beneficiary under the will of Trask, 
is the sister of Kathleen M. Trask, from whom the property was derived 
through the succession of Trask under the intestate laws during the 
two-year period, but is a stranger to Trask, from whom she received the 
property, with respect to any relationship mentioned in sections 3 and 4 
as conditions necessary to the exemption. The taxability of the transfer 
under the will, therefore, depends on whether she must rely for the 
exemption on a relationship to Trask, the decedent from whom she 
received the property, or may be permitted to establish such relationship 
with Kathleen 31. Trask, from whom the property was mediately 
derived. This resolves itself substantially into the question : What 
decedent does the statute intend to designate as "the person who died 
possessed" of the property, as used in sections 3 and 42 Does it mean 
any person who may have died possessed during the two-year period, or 
does it refer only to the decedent concerned with the transfer sought to 
be taxed ? 

If the statute under consideration were doubtful or equivocal in its 
significance, there might be more need to rely upon the rules of con- 
struction presented to us by the contending parties I n  terms the 
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Revenue Act gives to the Commissioner of Revenue the power to con- 
strue the lam-section 933-and such construction v i l l  be given due 
consideration by the courts, although i t  is not controlling. Reade 1 % .  

Durham,  173 N. C.. 668, 92 S. E., 712; Conzmissioners r 5 .  Board o f  
Bducntion,  163 N .  C., 404, 408, 79 S. E., 886. I t  is pointed out by the 
defendant Commissioner that  i t  has been so construed as to make the tax  
applicable under the facts of this case; that  this construction has had 
the approval of the Attorney-General in an  advisory opinion, controlling 
upon the Departnlcnt until reversed or modified by court action; and 
that i t  has been uniforndy followed in the administration of the law and 
presumably acquiesced in by the Legislature, which has not seen fit to 
make any modifying amendment. Robertson I * .  Downzng, 127 IT. S., 
607, 32 L. Ed., 269; Ilelvering 1 ) .  W i n m i l l ,  305 U. S., 79, 82 L. Ed., 52 ;  
Powell v. ilfamuell, 210 N. C., 211, 186 S. E., 326; Cannon 1 ) .  ~ l f a x w c l l ,  
205 N .  C., 420, 171 S. E., 624; Hannah T .  l lonrd of Commissioners. 
176 N .  C., 395, 97 S. E., 160;  Commissioners Y. Ilonrd of Education,  
supra;  Gill v. Commissioners, 160 N .  C., 176, 76 S. E., 203. The cle- 
fendant further points out that  the exemption sought under section 12 
is in the nature of an exception to the general taxing provisions of the 
statute-section I of this article-and that  the burden rests upon the 
plaintiff to show that  the beneficiary of the estate he represents is 
qualified for the exemption by bringing her within these exceptive pro- 
visions of the law, strictly construed. Odd Fcllozvs 1 1 .  S u n i n ,  217 N .  C., 
632, 9 S. E. (2d) ,  365; ilfcCanless f u o f o r  ( '0.  71. ,lfnrwell, 210 N .  C., 
725, 188 S. E., 389; S f e d m a n  v. Wins fon-Salem,  204 N .  C., 203, 
205, 167 S. E., 813. *I11 of which must be conceded. On the other 
hand, the plaintiff urges 11pon us tha t  the incidence of the law upon 
the party and property taxed, and the consequences of its enforce- 
ment, must be considered in construing i t ;  and if we should conceive the 
,let as having two posqible meanings with reasonable doubt as to which 
mas intended, this, too, is within recognized rules of interpretation. 
T r u s f  Co. 1 1 .  I'oung, 172 N. C., 470, 90 S. E., 568; P .  J o h ~ r ~ o n ,  
170 N .  C., 685, 86 S. E., 788; T a r  ('ominission 1 % .  IT~irrinqlon,  126 
Md., 157, 94 A, 537. Thus, the plaintiff contmds that the con- 
struction placed upon the law by the Commissioner has resulted in bring- 
ing about a recurrent taxation within the two-year period on the transfer 
of property actually derived, although mediately, from a sister of the 
beneficiary, which i t  is contended is against the spirit of the law, con- 
t rary  to its policy, and an  event which section 12 of the Revenue ,4ct, 
properly construed, was intended to prevent. 

We think, however, that  we need hardly go much further than the 
gammat ica l  construction and syntax of the law to find it; meaning. 
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The categories of relationship named in sections 3 and 4 are stated 
with ihat  precision which is necessary to a taxing ml?asure, and are 
both inclusive and exclusive, and are controlling in app1,ying the exemp- 
tion. To  q ~ a l i f y  for the exemption there must, of course, be an  identity 
of the property mhich is the subject of the transfer and claimed to be 
recurrently taxed. However, the tax is not on the propsrty, but on the 
transfer; and the exemption is to the transferee. Trust  Co.  v. 1Cfaxzoel1, 
221 N. C., 528, 20 S. E. (2d),  840; I i agood  11. D o u g h t o n ,  195 N .  C. ,  811, 
143 S. E., 841. 

When there hare  been successive transfers of the property during the 
two-year period, we think there is sound reason for holding that the 
law intends to limit and define the exemption to the circumstances 
attending the immediate transfer sought to be taxed, and to limit the 
transferee claiming the exemption to the relationship existing between 
such transferee and the decedent from whom the estate i~ received-such 
transferee must be a Class A or Class B beneficiary of such decedent. 

The whole Revenue . k t ,  of which section 12 and its inclusive refer- 
ences are a part, has a connotation of application to the (current transfer 
upon which the tax is imposed-and all of its parts are ko be considered 
i n  par i  ma te r ia .  This is particularly true of sections 3 and 4, which 
are more definitely expressive of the general intent of the exempting 
section 12. There the significant terms referred to in section 12 are 
connected with other matters too obviously concerned with the current 
transfer to be ignored-the classifications and applied rates. So con- 
nected, the term "person who died possessed of the property," nothing 
else appearing, would leave no doubt that i t  had reference to the imme- 
diate transfer. We cannot see that  it is further generalized by anything 
we find in section 12. Each of the terms incorporated in section 12 by 
reference to sections 3 and 4 hare, by theil. syntax, the same connota- 
tion-noscitur a sociis. 

I f  it were necessary to invoke any policy to sustain the construction of 
the statute, which we regard as unambiguous, we think it may be found 
in the Act itself. Radical differences in the rate of the ax imposed are 
observed between Classes A, B, and C-proceeding flom those most 
intimately related by consanguinity and domestic ties, through the class 
less closely related, down to utter strangers. I t  is not remarkable that  
this policy should be reflected when we come to total exemption from 
recurrence of the tax within the two-year period. The Act reflects the 
same philosophy which underlies the statutes of descent and distribution. 
I t  recognizes in the decedent the privilege of disposition of his property; 
and, if not the moral and social obligations mhich rest upon him with 
respect to its exercise, yet, indeed, the fitness of his provision for those 
more closely related to him by consanguinity or marital ties. This 
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privilege may be exercised either by testamentary disposition or by 
leaving his property to be distributed under the law-which he may find 
to be in  accord with his desire; as, indeed, public policy, as reflected in 
the statutes of descent and distribution when that  desire is left unex- 
pressed, is i n  substantial agreement with a natural, voluntary distribu- 
tion. There is, therefore, a sound basis for the exemption provided in 
the Act when we confine i t  to the immediate transaction-none a t  all 
when we extend i t  to more remote transfers which do not contemplate 
thc adventitious transfer to a person who happens to be related within 
the categories prescribed in  the Act to a former decedent from whom - 
the property is derived. 

It cannot be denied that  there is a relationship between all of the 
parties to this transaction, which has a moral appeal. I n  the exercise 
of its prerogative the Legislature might hare  eitended the exemption 
to cover the facts and circumstances of this case; but i t  has not done so, 
and we cannot amend the law-nor do we suggest that  the Legislature 
has been unwise in  the exercise of its discretion. Simply stated, the 
bequest to Carrie A. Marsh is taxable because of her want of relations hi^ 
to the testator within the categories named in the exemptive provisions 
of the law. 

The judgment of the court below is 
Affirmed. 

J E S S I E  FROT FRANCIS v. W. B. FRANCIS AND MARSHALL FRANCIS. 
X i ~ a r ~ ~ r s r ~ a ~ o ~ s  OF J. J. FRANCIS. DECEASED. 

(Filed 29 September, 1M3.) 

1. Executors and Administrators 3 15d: Contracts § b 
Where certain fanlily relationships exiyt, the performance of 1-aluable 

service< by one member of the family for another, within the unity of 
the family, is prewmed to hare been rendered pursuant to a moral or 
legal obligntion and without expectation of compensation; but this is a 
presnmption which may he overcome by proof of an agreement to pay, or 
of fact? a11d circu~nstancec permitting the inference that payment was 
intended on the one hand and expected on the other. 

2. Sam- 
The rule, that service5 within the family unity are presumed to be 

gratuitous, is not recognized in this State to such an extent as to raise the 
presumption against a daughter-in-law or a son-in-lnn-. 

3. Trial 3 49: Appeal and Error 3 3 7 b  
The allowance or denial of a motion to set aside the rerdict. on the 

ground of an escrsiire recovery, is within the sound discretion of the 
trial judgr. 
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, ~ P P E A L  by defendants from Johnson, Sprcial Judge, a t  March Term, 
1043, of NORTHAMPTON. NO error. 

This was an action to recover for services rendered defendants' intes- 
tate. Plaintiff's evidence tended to show that she was daughter-in-law 
of the decedent, lived in the home with him and performed needed per- 
sonal services for him during seveial years preceding his death when he 
was in ill health followjng a paralytic stroke. Defendants' evidence 
tended to show the services were gratuitous, mere in consideration of 
gifts to plaintiff and her husband, and were of less value than claimed. 

I n  response to issues submitted to them the jury found that plaintiff 
rendered the services to defendants' intestate as alleged, and that at 
the time payment therefor was intended by the decedent and expected 
by the plaintiff. Substantial recovery was awarded. 

From judgment on the verdict, defendan~s appealed. 

Gay & Midyetto for plaintiff. 
Eric Norfleet, Lloyd J .  Lawrence, R. tTcnnings W h i t ( ,  nnci R ~ t s s ~ l l  If. 

Johnson for defendants. 

DEVIN, J. Defendants contend that their motion for judgment of 
nonsuit should have been allowed, for the reason that the plaintiff was 
the daughter-in-law of the decedent; living with him in his home as a 
member of the family, and hence was under obligation to render house- 
hold and personal services without additional compensation. They 
point out that there was no express contract to pay, and that under the 
circumstances the legal presumption that the services were gratuitously 
rendered has not been successfully rebutted. 

The legal principles involved seem to have been well settled by the 
decisions of this Court. The general rule that the performance of 
valuable services for one who knowingly and voluntarily accepts the 
benefit thereof raises the implication of a promise to pay, is subject to 
the modification that, where certain family relationships exist, services 
performed by one member of the family for another, within the unity of 
the family, are presumed to have been rendered in obedience to a moral 
obligation and without expectation of compensation. Winkler v. Killian, 
141 N. C., 575, 54 S. E., 540; Brown v. Williams, 196 N.  C., 247, 145 
S. E., 233; Keiger I ? .  Sprinkle, 207 N .  C., 733, 178 S. E., 666. "But," 
said Rtacy, C. J., in Xesbift 11. Donoho, 198 N. C., 147, 150 S. E., 875, 
"this is a presumption which may be overcome by proof of an agreement 
to pay, or of facts and circumstances permitting the inference that 
payment was intended on the one hand and expected on the other." 

I n  the most recent case in which this question was con3idered) Landreth 
P .  Morris, 214 N. C., 619, 200 S. E., 378, the Court declined to give 
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effect to the presumption of gratuitous service in a case where the 
services were rendered by a daughter-in-law to her father-in-law. Justice 
Seawell,  delivering the opinion, uses this language: "As to the feme 
plaintiff, the daughter-in-law, we note the rule that  in this State the fact 
of 'family unity,' of itself, is not sufficient to give rise to the presumption 
of gratuitous service; there must also be a certain relationship between 
the parties from which i t  may be supposed the services were referable 
to some moral or legal duty which the servitor recognizes as impelling. 
. . . I t  cannot be said that  usage in this State recognizes the moral 
responsibility of a daughter-in-law, or a son-in-law, to such an  extent 
as to raise a presumption of gratuitous service arising out of that  rela- 
tion. The presumption is adopted in Callahan v. Wood,  supra (118 
N .  C., 752, 24 S. E., 542), repudiated in D u m  v. Currie, 141 N .  C., 123, 
53 S. E., 533 ; ignored in Henderson v. illcLain,, 146 N. C., 329, 59 S. E., 
873 ; and denied in  Xesbi l f  v. Donoho, 198 N .  C., 147, 150 S. E., 575." 

Applying those principles to the facts in the case a t  bar, we think 
there was evidence, considered in  the most favorable light for  the plain- 
tiff, tending to show that plaintiff's services were, a t  the time, intended 
to be paid for by the decedent, and were rendered by the plaintiff with 
that  expectation. The motion for judgment of nonsuit was properly 
denied. 

The defendants assign error in the ruling of the trial court with 
respect to certain testimony admitted over defendants' objection and to  
which exce~t ions  were noted. but from an  examination of the record 
we find no prejudicial error in the rulings complained of. Certain ques- 
tions propounded to defendants' witnesses were excluded by the court, 
but the record does not disclose what answers, if any, the witnesses would 
have made, hence no error is apparent. Defendants also assign error 
in the court's instructions to the jury as to the reasonable value of the 
plaintiff's services, on the ground that  no definite basis for determining 
the amount was shown. We think, however, this was properly left to 
the jury, the particular services rendered having been described in 
detail by plaintiff's witnesses. 

I n  their brief and oral argument defendants suggest error in certain 
other of the court's instructions to the jury, but in the absence of timely 
exception, or assignment of error based thereon, these questions are not 
properly presented for our decision. 

The defendants' exception to the denial of their motion that  the 
verdict be set aside on the ground that  the recovery was excessive does 
not avail them on appeal to this Court, since the motion was addressed to 
the sound discretion of the trial judge and no abuse of discretion is 
suggested. 

I n  the trial we find 
N o  error. 
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STATE v. TV. B. McKEON, ALIAS ARTHUR RCISSE. 

(Filed 29 September, 1943. ) 

1. Appeal and Error § 1- 
An appeal is for the purpose of correcting alleged errors of law appar- 

ent on the face of the record. 

2. Appeal and Error 5 5- 

On a motion in arrest of judgment, made originally in the Supreme 
Court, it  is appropriate to grant the relief, when, and only when, some 
fatal error or defect appears on the face of the record proper. 

3. Indictment § 9: Criminal Law 88 14, 20- 
Where there is no challenge to the indictment prior to a plea of guilty, 

under C. S., 4606, the offense is deemed to have been committed in the 
county alleged in the indictment. 

4. Criminal Law §§ 17, 77d- 
In a criminal prosecution, where defendant entered a plea of guilty 

and thereafter appealed, on "an agreed case on nppeal" wherein i t  was 
stated that the offense was committed in a county other than the county 
appearing in the indictment, this discrepancy will be disregarded, first, 
because it is at variance with the record, and second, because of its 
immateriality, as the appeal is from a judgment rendered on a plea of 
guilty. 

APPEAL by defendant from Parker, J., a t  May-June Term, 1943, of 
EDQECOMBE. 

Criminal prosecution tried upon indictment charging the defendant 
with breaking into Sprinkle's Service Station in  Edgecombe County on 
30 May, 1943, and stealing therefrom money and goods of less than $20 
in value, the property of Sprinkle's Service Station. 

To this indictment, the defendant, a 16-year-old boy from Worcester, 
Mass., came into court and pleaded guilty. 

Judgment :  Six months on the roads, to be suspended for two years 
upon condition that  the father of the defendant pay the costs and take 
the defendant back home with him. 

On  11 June,  1943, the defendant served notice of appeal, and stated in 
the notice that  the '(appeal is taken because the said judgment is contrary 
to law and the evidence in the case." 

I n  an  "agreed case on appeal," signed by the solicitor and counsel for 
the defendant, it  is stated that  the defendant was first tried in  the 
Recolder's Court of Rocky Mount and bound over to the Superior 
Court of Edgecombe County;  that  he was without counsel or guardian 
to assist him prior to entering his plea of guilty in the Superior Court 
and that  Sprinkle's Service Station is not located in  Edgecombe County, 
but is Iocated in that  portion of Rocky Mount r h i c h  is in Nash County. 
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I t  does not appear that this last circumstance was brought to the atten- 
tion of the trial court. Thereafter, following the adjournment of the 
May-June Term of court, the defendant's father came to Tarboro and 
employed counsel, who immediately gave notice of appeal. 

Attorney-General McMullan and Assistant Attorneys-General Patton 
and Rhodes for the State. 

H. H. Philips for defendant. 

STACY, C. J. The defendant pleaded guilty to the charge as contained 
in the bill of indictment. There was no other plea before or after judg- 
ment in the Superior Court. The appeal is to correct alleged errors of 
law apparent on the face of the record. S. v. Calcutt, 219 N. C., 545, 
15 S. E. (2d), 9 ;  S. v. Warren, 113 N.  C., 683, 18 S. E., 498; S. v. 
Finch, 218 N .  C., 511, 11 S. E. (2d), 547; 2 Am. Jur., 987. 

On motion in arrest of judgment, made initially in this Court, S. v. 
Finch, supra, it is appropriate to grant the relief, when, and only when, 
some fatal error or defect appears on the face of the record proper. S. v. 
Black, 216 N. C., 448, 5 S. E. (2d), 313; S. v. McKnight, 196 N. C., 
259, 145 S. E., 281; S. v. Bryson, 173 N. C., 803, 92 S. E., 698; S. v. 
Turner, 170 N. C., 701, 86 S. E., 1019. No such error or defect appears 
on the face of the record in the instant case. S. v. Linney, 212 N. C., 
739, 194 S. E., 470. I t  is true, in the "agreed case on appeal'' the 
offense is laid in Nash County, rather than in Edgecombe, which would 
be fatal if it appeared in the indictment, S. v. Beasley, 208 N.  C., 318, 
180 S. E., 598, but this discrepancy is to be disregarded, first, because 
it is a t  variance with the record proper, 8. v. Wheeler, 185 N. C., 670, 
116 S. E., 413; Ins. Co. v. Bullard, 207 N.  C., 652, 178 S. E., 113, and 
second, because of its immateriality as the appeal is from a judgment 
rendered on a plea of guilty. S. v. Abbott, 218 N .  C., 470, 11 S. E .  (2d), 
539. We are confined to the case as it was made to appear in the Supe- 
rior Court. 

I t  is provided by C. S., 4606, that in the prosecution of all offenses it 
shall be deemed and taken as true that the offense was committed in  the 
county in which by the indictment it is alleged to have taken place, 
unless the defendant shall deny the same by plea in abatement. S. v. 
Oliver, 186 N. C., 329, 119 S. E., 370; 8. v. Xoland, 204 N. C., 329, 
168 S. E., 412. Hence, as no challenge to the sufficiency of the indict- 
ment was interposed prior to the defendant's plea of guilty, the offense 
is deemed to have been committed in Edgecombe County. 8. v. Ra?j, 
209 N.  C., 172, 184 S. E., 836; 8. v. Shore, 206 N. C., 743, 175 S. E., 
116. 

On the record as presented, no fatal error has been made manifest. 
The result, therefore, cannot presently be disturbed. 

A2ffirmed. 
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JOHN A. DALTON v. STATE HIGHWAY AND PUBLIC WORKS 
COMMISSION. 

(Filed 29 September, 1943.) 
1. State 2rr- 

A state cannot be sued in its own courts or elsewhere unless it has 
consented to such suit, by statutes or in cases authorized by provisions 
of the organic law, instanced by Art. 111, Const. of U. S.; Art. IV,  sec. 9, 
Const. of North Carolina. 

2. State 8 1- 
The State Highway and Public Works Commission is ail unincorporated 

governmental agency of the State and not subject to suit except in the 
manner expressly authorized by statute. 

3. State § 221: Eminent Domdn 55 0,14- 
The special proceeding, provided by C. S., 3846 (bb) and 1716, is to fur- 

nish a procedure to condemn land for a public purpose and to fix com- 
pensation for the taking thereof and does not in any way authorize an 
action for breach of contract. 

APPEAL by respondent from Alley, J., a t  April Term, 1943, of 
RUTHERFORD. 

This is a special proceeding instituted under the provisions of C. S., 
3546 (bb) and 1716, et seq., wherein the petitioner, John  A. Dalton, 
seeks to  recover damages for the taking of his land by the respondent, 
the State Highway and Public Works Commission, for widening of a 
state highway, U. S. No. 74, near the village of Chkmney Rock, in 
Rutherford County, and included in the items of damage alleged in the 
petition, by amendment, is the failure of the respondent to comply with 
its agreement with the petitioner, made prior to the moving of petition- 
er's house, to replace such house upon a good foundation in as good a 
condition as it was in  its original state. 

The following issues were submitted to the jury, and answered thereby 
as shown, to wit : 

"1. What  sum, if any, is the petitioner entitled to recover of the 
respondent by reason of the widening of the highway at the place in 
question ? Answer : '$900.00.' 

" 2 .  What  benefits, general or special, if any, accrued to the petitioner 
by reason of the widening of said highway ? Answer : 'None.' 

"3. Did the respondent agree to remove petitioner's residence in as 
good condition as i t  was in its original state? Answer: 'Yes.' 

"4. Did respondent commit a breach of said contract, as alleged in 
the petition ? Answer : 'Yes.' 

" 5 .  What damage, if any, is petitioner entitled to recover by reason of 
said breach ? Answer : '$l,lOO.OO."' 
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From judgment for $2,000.00 predicated on the verdict, in favor of 
the petitioner the respondent appealed, assigning errors. 

R. L. W h i t m i r e  and J .  8. D o c k ~ r y  for petit ioner,  appellee. 
Charles  Ross  and  E r n e s t  A. Gardner  for responden f ,  appe l lan f .  

SCHENCK, J. The respondent objected 2nd reserved exception to the 
submission of issues 3, 4, and 5, which relate to the petitioner's allegation 
and contention that  he is entitled to recover damages for breach of con- 
tract to place petitioner's house on a good foundation in as good condition 
as it was in its original state, in addition to damages for the taking of 
his land for the widening of the highway. We are constrained to hold 
that  this exception is well taken. The State Highway and Public Works 
Commission is an  unincorporated governmental agency of the State and 
not subject to suit except in the manner expressly authorized by statute. 
M c K i n n e y  v. H i g h w a y  Conz., 192 N .  C., 670, 135 S. E., 772; Y a n c e y  
v. H i g h w a y  Corn., 222 N .  C., 106, 22 S. E. (2d),  256. The purpose of 
the special proceeding provided by C. S., 3846 (bb) and 1716, is to 
furnish a procedure to condemn land for a public purpose and to fix com- 
pensation for the taking thereof, and does not in any way authorize an 
action for breach of contract. A State cannot be sued k i t s  own courts 
or  elsewhere unless it has expressly consented to such suit, by statutes 
or in cases authorized by provisions in the organic law, instanced by 
Art. 111, Const. U. S . ;  Art. IT, see. 9, Const. of S o r t h  Carolina; Car-  
penter v. R. R., 184 N.  C., 400, 114 S. E., 693;  and for the further 
reason, it would seem, that  i n  a special proceeding for condemnation, 
being entirely statutory, a cause of action for breach of contract cannot 
be joined, and in such proceeding the measure of recovery is limited to 
the difference between the fa i r  market value of the land before and after 
the taking thereof, with due allowance for general and special benefits 
accruing from the improvement of the highway. Al len  I ) .  R. R., 102 
N. C., 351, 9 S. E., 4 ;  Ahernafhy 7?. R. IZ., 150 N. C., 97, 63 S. E., 180. 

F o r  the error in submitting the issues to u hich exception was reserved 
the respondent is entitled to a new trial and it is so ordered. 

New trial. 

CLEO WILSON r. SOUTHERS RL\ILW.iT COJIPA\NT. 

(Filed 29 September, 1043. ) 
Segligence # 10- 

In an action for the negligent injnry by dcfentlaut of plaintiff, who 
drove n tractor, to which were att:~chrtl plo~vs, on the railroad tmcli of 
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defendant, where it stalled and plaintiff remained on the track in an 
attempt to get the tractor and plows across, after he had seen defendant's 
train approaching, until injured, judgment of nonsuit was proper on 
authority of Temple v. Hawkins, 220 N. C., 26. 

APPEAL by plaintiff from A l l e y ,  ,T., at March-April Term, 1943, of 
TRANSYLVANIA. 

Civil action to recover for injuries allegedly resulting from actionable 
negligence of defendant. 

Evidence for plaintiff in the trial court tends to show in brief these 
facts : Plaintiff was injured on the morning of 18 December, 1942, when 
stricken by a freight train of defendant moving on its line of railroad 
from Hendersonville toward Brevard in the State of Yorth Carolina 
at  a farm road crossing over the railroad track. He  was operating a 
tractor to which plows were attached. As he traveled along the farm 
road a t  a speed of five or ten miles per hour, and when "about 25 or 50 
feet" from the railroad track at  the crossing, where the track towards 
Hendersonville was in view for a distance of five hundred yards, plaintiff 
looked in that direction and no train was in sight. Thereupon, he 
changed "into low gear to ease the tractor across," but after the front 
wheels of the tractor passed over the rail of the track the plows caught 
against the rail. About two minutes later the train hit him. From the 
time plaintiff looked when "about 25 or 50 feet" from the track, and 
after looking in other direction, plaintiff had his head down watching 
the plows, and he did not again look down the railroad track in the 
direction of Hendersonville until he saw the train "something like ten 
or fifteen feet" away, after which he "started to get out and jump off" 
but the train hit him. 

There was judgment as of nonsuit at  close of evidence of plaintiff, 
from which he appeals to the Supreme Court and assigns error. 

E d w a r d  H.  M c M a h a n  for pkaintifl, appel lant .  
I.V. T.  J o y n e r  a n d  Jones ,  W a r d  & Jones  for de fendan t ,  appellee. 

PER CURIAM. The factual situation here is similar to that in the 
recent case of T e m p l e  a. I l n w k i n s ,  220 N .  C., 26, 16  Ei. E. (2d), 400. 
The decision there, in conformity with well established principle in long 
line of decisions in this State, is appropriate here. Hence, under author- 
ity of that case, the judgment below is 

Affirmed. 
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ED. N. VANCE v. E. C. GUY, D. T. TTANCE, LLOYD ALDRIDGE, AND 
J E F F  HOWELL. 

(Filed 13 October, 1943.) 

1. Minerals and  Mines § 2: Estates § 1- 

When rights to the minerals in land have been, by deed or reservation, 
severed from the surface rights, two distinct estates are  created, and the 
estate in the mineral interests is subject to the ordinary rules of law 
governing the title to real property. 

2. Minerals a n d  Mines 5 3: Adverse Possession 17- 

The presumption. that  one in possession of the surface of land has also 
possession of the minerals, does not apply when these rights have been 
segregated. 

3. Adverse Possession 8s 5, 9a- 
Where one enters into possession of land, under a deed purporting to 

convey the land by definite lines and boundaries, without reservation or 
exception, his deed constitutes colorable title to the entire interest and 
estate in the land, in accordance with the maxim, cfcjus est solunz, e j m  
est usque a d  coelum e t  ad inferos.  

4. Adverse Possession 9s 3, 6- 
Possession of real property, to be adverse, must he actual, open, decided 

and a s  notorious as  the nature of the property will permit, indicating 
assertion of exclusive ownership and of an intention to exercise dominion 
against all other claimants. Such possession must be continuous, though 
not necessarily unceasing, for the statutory period, and of such character 
a s  to subject the property to the only use of which it  is  susceptible. 

5. Adverse Possession 9 b -  
Where one enters into posscssion of land, under a colorable title which 

describes the land by definite lines and boundaries, and occupies and 
holds adversely a portion of the land within the bounds of his deed, by 
construction of law his possession is extended to the outer bounds of his 
deed, and possession so held adversely for seven years ripens his title to 
all the land embraced in his deed which is not actually occupied by 
another. 

6. Adverse Possession 55 3, 19, !20- 
Where plaintiff's evidence tends to show his actual possession of a part 

of a 373-acre tract of land and his continuous operation of three or four 
mines thereon, the question becomes one not of extent of possession but 
of its character, and a charge to the jury, that plaintiff's possession would 
depend upon the size of his operations, was error. 

7. Evidence § 34- 

A will, duly proven and allowed in New York according to our statute, 
C. S., 4152, when it  appears that an exemplified copy thereof so showing 
has been recorded here in the county where the land lies, is admissible in 
evidence in the courts of this State. as  a link in a chain of title. 
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APPEAL by plaintiff from Pless, J., a t  Ju ly  Term, 1943, of AVERY. 
New trial. 

Plaintiff instituted this action to establish his title to the mineral 
rights in a tract of land containing 375 acres, and to recover for mica 
alleged to have been mined and removed therefrom by the defendants. 
The mineral rights in  68 acres of the tract were disclaimed. The plain- 
tiff's title to the surface rights in the land described was not controverted, 
but defendants alleged that  the  mineral rights had bl:en by previous 
conveyances segregated, and that  the defendants mere the owners of the 
minerals and mineral rights in said land as evidenced by chain of con- - 
veyances from the original title owner. They denied trespassing on any 
property of plaintiff. 

Plaintiff sought to establish his title to the mineral rights claimed by 
showing adverse possession under color of title for more than seven years 
prior to the institution of the action. I n  support of his contention 
plaintiff testified in substance that he entered into possemion of the land 
under deed dated 5 March, 1925, which purported to convey the land 
to him by definite boundaries, in fee simple, without reservation. He  
offered evidence tending to show that a t  the time he acquired the land 
mining was being done on the land, and that  these operations were con- 
tinued by him, and by those who operated under his lease and who paid 
him royalties, up  to the present t ime; that  he continuously operated the 
mine known as the Branch mine, and that  no other person other than his 
employees and lessees had mined on the land, except on the 68-acre tract. 
He  further testified that  though he mored his residence off the land in 
1931 he had agents and people living on the place looking after, leasing 
and working the mines, and the ~ o r l i  was continued by h 1s employees and 
representatives. I t  mas testified there was another mine on the land 
known as the Pit tman mine operated by plaintiff's lessee Buchanan, and 
after the latter's death plaintiff's employees looked after the work in the 
mine and collected royalties, continuing until 1938 and 1939. Plaintiff 
testified that from another mine called Black mine some mica and feld- 
spar were taken, after plaintiff acquired the property, and for which he 
received royalties. "I know somebody worked erery year in the Black 
and Pit tman mines." The amount of royalties received was sufficient 
to pay interest on plaintiff's $6,000 debt on the land, Plaintiff also 
testifid that at  the Branch mine there was an  open cut 40 to 7 5  feet 
wide, 600 to 800 feet long, and from 3 to 20 feet deep. -, 

There was other eridence tending to show that  the workings on plain- 
tiff's land were "small operations"-carried on with pick, shovel and 
wheelbarrow; that the so-called mines were small openings, not more 
than a quarter to half an acre in extent, including the surrounding 
dumps. A shaft not conlpleted was being sunk at the lime of the suit. 
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There was evidence tending to  show that  defendants owning adjoining 
land had excavated under plaintiff's land and removed a large amount of 
mica therefrom. I t  was alleged that  the value of the mica wrongfully 
removed amounted to $84,000. 

Defendants offered deeds showing conveyance to them of the minerals 
and mineral rights in and under the land, and connected chain of title 
from the original grant from the State i n  1796. 

The court charged the jury, among other things, that  from the deeds 
and conveyances offered the defendants had the superior title to the 
mineral rights involved, and that  the plaintiff, holding the inferior or 
junior title, under the deed of 1925, must show adverse possession of the 
mineral rights under the colorable title of that  deed. T o  the court's con- 
struction that  ,defendants' paper title was superior plaintiff excepted. 

The court defined adverse possession under color of title and charged 
in substance that  if the plaintiff had shown by the greater weight of the 
evidence adverse possession of a portion of the land described in the 
conveyance under which he entered, his possession would be extended by 
construction of law to the outer boundaries of his deed, and, if so con- 
tinued, openly, notoriously and ~dversely,  as defined, for seven years, 
would ripen his imperfect or colorable title into a good one as to all the 
land described in his deed not actually occupied by the defendants. 

Other instructions to the jury to which exceptions were noted were as 
follows : 

"If the possession taken under the junior title is for a portion of the 
land so very minute and small that  the true owner, even in the exercise 
of ordinary vigilance might remain ignorant that  i t  included his land, 
or might mistake the character of the possession or the intention of the 
occupant, it  might fairly be doubted that  the deed should be held to 
extend beyond the actual boundaries. . . . 

"So, gentlemen of the jury, if you had a deed for a hundred acres of 
land capable of being used as pasture, and you took your cow out and 
staked her off on a place in that  land, just one little area where she could 
graze, you could not ripen title to one hundred acres and claim that  you 
had used i t  to the extent of its ability to be used. On the other hand, 
if you put 75 or 100 head of cattle on that  100 acre tract so that  they 
could roam all over it, even if for some reason they nerer went to one 
particular portion of the land, you could still ripen title to the whole 
100 acres. . . . 

"As I say, the defendants don't have to prove he had possession, but 
he (plaintiff) must prove affirmatively by the greater weight of the 
evidence that  he had such possession as would indicate to the world an 
intention to claim the whole 375 acres for a period of a t  least seven years. 
I f  he has not done that, he cannot prevail. 
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"The defendants in reply say there has not been any such operations 
as would put the defendants or anybody else on notice that the plaintiff 
was claiming the mineral rights to this 375 acres of land. The defend- 
ants say when you consider the size of the opening of the dump, from 
one-fourth to one-half acre of land, and that to use or hold dominion 
over the mineral rights of an acre of land in 375 acres is not sufficient 
notice in which to put them or anybody else on notice thrlt he was claim- 
ing the mineral rights over the whole 375 acres." 

Just before the conclusion of the charge counsel for plaintiff addressed 
the court as follows: "As I understand, if the plaintiff or his repre- 
sentative mined any portion of this land sufficient to show his claim of 
ownership in that there being no possession by the other side, such acts 
will extend to his outer boundaries, under the Gilchrist case." There- 
upon the court stated, "I gave what I conceived to be the law along that 
line. That would be dependent upon the size of that operation, even 
though it were just in one part." 

The following issue was submitted to the jury: "Is the plaintiff the 
owner of and entitled to the possession of the minerals and mineral rights 
described in the complaint as alleged in the complairt?" For their 
verdict the jury answered the issue "No." 

From judgment on the verdict plaintiff appealed. 

Charles  H u g h e s ,  W .  C .  B e r r y ,  and B u r k e  & B u r k e  fov plaintif f .  
McHee  d2 M c B e e ,  J .  I.'. Rowers ,  and  Proc tor  (e. Darneron for defend-  

ants.  

DEVIN, J. The plaintiff's asserted claim of title to the minerals and 
mineral rights in the land described in the complaint having been denied 
by the verdict and judgment below, he brings the case here for review, 
assigning error in  the trial, and particularly in the judge'fg instructions to 
the jury on the determinative issue. 

I t  is admitted that by deeds or reservations in deeds 1;he surface and 
the mineral rights in the land have been segregated. Plaintiff's title 
to the surface rights therein are not controv&ed. By this action he 
seeks to establish his title also to the mineral rights, and to recorer for - ,  
valuable minerals alleged to have been wrongfully removed from the land 
by the defendants. I n  the absence of other means of  roof of title cto 
these minerals ( M o b l e y  v. Grifin, 104 N. C., 112, 10 S. E., 142), plain- 
tiff bases his right to recover upon seven years' adverse possession and 
user of the minerals and mineral rights, under color of title, as provided 
by the statute, C. S., 428. 

I t  is an established principle of law that when rights to the minerals 
in land have been by deed or reservation severed from the surface rights, 
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two distinct estates are created, and that  the estate in the mineral inter. 
ests, being par t  of the realty, is subject to the ordinary rules of law 
governing the title to real property. The presumption that  one in 
possession of the surface has also possession of the minerals does not 
apply when these rights have been segregated. Davis v. Land Bank, 
219 N.  C., 248, 13  S. E. (2d),  417; Vance v. Pritchard, 213 N.  C., 552, 
197 S. E., 182;  Banks v. JIineral Corp., 202 N.  C., 408, 163 S. E., 108; 
Hoilman v.  Johnson, 164 S. C., 268, 80 S. E., 249. Plaintiff's entry 
into possession of the land, in 1925, having been under a deed purporting 
to convey the land by definite lines and boundaries, and without reserva- 
tion or exception, his deed constituted colorable title to the entire interest 
and estate in the land, i n  accord with the maxim, cujus est solum, ejus 
cst uspue ad coelum e t  ad inferos. 25 C. J. S., 20. The question then 
presented and sharply controverted was whether plaintiff's acts of owner- 
ship and occupancy of the minerals and mineral rights were sufficient to 
constitute adverse possession as defined in the law for the statutory period, 
so as thereby to  vest i n  him a good title. What  constitutes adverse 
possession has frequently been considered by this Court, and the opinions 
in the decided cases contain comprehensive definitions of the meaning 
of the term in the law of real property, notably in Berry v. Coppersmith, 
212 N .  C., 50, 193 S. E., 3 ;  Locklenr v. Savage, 159 N .  C., 236, 74 S. E., 
347; Currie v. Gilchrist, 147 X. C., 648, 61 S. E., 581. Possession of 
real property t o  be adverse must be actual possession, and must be open, 
decided and notorious as the nature of the property will permit, indi- 
cating assertion of exclusive ownership, and of intention to exercise 
dominion over i t  against all other claimants. The possession must be 
continuous, though not necessarily unceasing, for the statutory period, 
and of such character as to subject the property to the only use of ~ ~ h i c h  
it is susceptible. Locklear 7). Savage, supra; Daris 7%. Land Ban&, supra. 

It is also well settled that  where one enters into possession' of land 
under a colorable title which describes the land by definite lines and 
boundaries, and occupies and holds adversely a portion of the land within 
the bounds of his deed, by construction of lam his possession is extended 
to the outer bounds of his deed, and possession so held advereely for 
seven years ripens his title to all the land embrac~d  in his deed which 
is not actually occupied by another. Currie 21. Gilchrist, supra; 1 Am. 
.Jur., 909. 

Plaintiff excepted to the judge's instruction to the jury with respect to 
the extent of the portion of the property adversely occupied and possessed 
under color which mould be sufficient to constitute constructive uossession 
of the whole, and complains that  the court's language tended to convey 
to the jury the impression that  mere smallness of the area occupied would 
prevent the application of the principle of constructive possession. I t  
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appears from the record tha t  the court instructed the jury in this con- 
nection, if the possession was of a portion '(so very minute and small 
that  the true owner in the exercise of ordinary vigilance might renIain 
ignorant that  i t  included his land or might mistake the character of the 
possession or the intention of the occupant, it  might fair ly be doubted 
that the deed should be held to extend beyond the actual boundaries 
(occupancy)." We think this statement of a principle of law applicable 
to slight and unintentional encroachment upon adjoining lands under a 
mistake or misapprehension as to the true dividing line (Currie v. Gil- 
christ, supra) ,  was likely to be misunderstood by the jury when consid- 
ered in the light of the facts of this case where the evicence tended to 
show continuous operation by the plaintiff of three or four mines or 
openings of comparatively small area on the entire tract, and as indicat- 
ing the expression of a doubt in the mind of the court that  such posses- 
sion mas in law sufficient to extend the posstmion beyond that  actually 
occupied. 

This impression was doubtless strengthened by the court's final word 
to the jury, when, in response to inquiry from counsel as to the applica- 
tion of the rule of constructive possession to the mining (Of a portion of 
the land, he stated, "I gave what I conceived to be the law along that  
line. That  would depend upon the size of that  operation even though 
it were just i n  one part." Also we think the illustration which the able 
judge gave for the purpose of explaining the legal principles involved, 
was susceptible of inferences as to the facts in this cac3e beyond that  
which he intended. I t  was not a question of the extent of' the possession 
but of its character. Green v. Harman,  15 N. C., 158. The instruction 
that  plaintiff must prove that  he had such possession as would indicate 
to the world an  intention to  claim the whole 375 acres, inadvertently 
overlooked the fact that  plaintiff disclaimed title to the'mineral rights in 
68 acres embraced within the bounds of the 375 acre tract. 

Under the circumstances of this case we think the instructions to the 
jury complained of, in the respect herein noted, must be held for error, 
and that  this was sufficiently material and prejudicial to require a 
new trial. 

The  plaintiff's exception to the admission of the will of George Leask 
as one of the links in defendants' chain of title to the mineral interests 
in the land is without merit. The will appears to have been proven in 
New York in the manner prescribed by the North Ca:molina statutes, 
and the copy or exemplification of the will so showing, duly certified, 
was admitted to  record in Avery County. C. S., 4152; Vaught v .  
Williams, 177 N. C., 77, 97  S. E. ,  737. That  the corporate name of 
defendants' grantor was amended in accord with the N ~ J N  York statute - 
appears from the recitals in the deed. 
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Defendants'  contention that the  judgment i n  this  case should be 
affirmed f o r  the  reason t h a t  plaintiff failed t o  make  out a case of con- 
tinuous adverse possession f o r  the  s tatutory period cannot  be sustained. 
W e  th ink  the  plaintiff's evidence, considered i n  the  l igh t  most favorable 
f o r  him, was sufficient t o  require submission of the  case to  the jury. 

Other  exceptions brought forward i n  plaintiff's assignments of error  
a r e  not discussed or decided as  they m a y  not arise upon  another  t r ia l .  

F o r  the  reasons stated there must  be a 
New trial.  

STATE v. BRUCE GREGORY 

(Filed 13 October, 1943.) 
1. Criminal Law 5 53d- 

Where there is no evidence of a less degree of the crime charged, the 
court is  not required to instruct the jury that  they may convict of a less 
grade of the same offense. 

2. Criminal Law 5 5 0  

A verdict of a jury is  not vulnerable to a motion in arrest of judgment 
because of defects in the indictment, unless the indictment wholly fails to 
charge some offense cognizable a t  law or fails to state some essential and 
necessary element of the offense of which defendant is found guilty. 

3. S a m e  
An indictment must be liberally construed upon a motion in arrest of 

judgment for defects therein. 

4. Indictment 3 7- 
The purpose of an indictment is twofold : first, to make clear the offense 

charged so that  the investigation may be so confined, that proper pro- 
cedure may be followed and applicable law invoked; second, to put defend- 
ant on reasonable notice so that he may make his defense. 

5. Indictment § 9- 
As a general rule, an indictment is sufficient when it charges the offense 

in the language of the statute. 

6. Same: Assault and Battery 5 8- 
I n  an indictment, under hlichie's Code, see. 4214. i t  is not necessary t o  

dcscribe the injury further than in the words of the statute. 

7. Assault and Battery 35 'ia, 7c- 

Where in a trial of an indictment, under JIichie's Code, sec. 4214. 
defendant is convicted of an assault with intent to kill and judgmcnt 
rendered that defendant serve not less than three nor more than four 
years in the State's Prison, there is error, as  the offense described in the 
verdict is a t  most a misdemeanor punishable hy fine and imprisonment, 
or both, in the discretion of the court as  provided by the statute. C .  S.. 
4215. 
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APPEAL by defendant from Dixon, Special Judge, at  June  Term, 
1943, of JOHNSTON. 

The defendant was tried a t  the June  Term, 1943, of Joms ton  Superior 
Court on a bill of indictment reading as follows : 

"THE JURORS FOR THE STATE UPON THEIR OATH PRESENT, That  Bruce 
Gregory, late of the County of Johnston, on the 8th d a j  of May in  the 
year of our Lord one thousand nine hundred and forty three, with force 
and arms, at  and in the County aforesaid, did unlawfully, wilfully and 
feloniously assault one Will Register with a deadly weapon, to wit, a 
pocket knife, inflicting serious injuries not resulting in death, with 
intent to kill and murder the said Will Register, against the form of the 
statute in such case made and provided and against the peace and dignity 
of the State." 

The principal State's witness, Register--who claim:, to have been 
assaulted-testified that  on the night of 8 May of that  year, being in  
Benson, he went down an alley between the Peacock Drug Store and 
Benton Printing Company to attend a call of nature. When he got 
back of the drug store, intending to turn into the alley behind the drug 
store, someone "hollered" at  him. S o t  seeing the person and failing to 
understand what he said, he stopped and tried to deterinine where the 
voice came from, saw a man sitting on some steps that  ran up the side 
of the building. H e  heard the man say that he would "do something" 
or would "come down there," whereupon he turned around sharply and 
walked back up  the alley. When he reached a point ahout fifteen feet 
from Main Street in the alley, someone, whom he later identified as the 
defendant, ran up behind him and struck hini in the throat with a knife, 
and he felt soreness from the lick and pain. H e  was walking toward 
Main Street when struck. Witness thereupon turned around quickly 
and began to strike his assailant with both fists. H e  was cut not only in 
the throat, but severely in  the back. 

Upon cross-examination, he denied having any bottle in  his hand or 
striking a t  anybody with a bottle, or putting his hands upon defendant's 
clothing. 

There was evidence to the effect that  blood spurted from the wound 
in the neck both there and in the hospital, that i t  was serious and might 
have caused his death by hemorrhage. The wound in the back was 
severe, but would not have caused death. After eight days in the 
hospital and ten days in bed a t  home, the witness recovered. 

The defendant Gregory testified that  he was sitting on the stairway 
which ran up from the alley on the side of the drug store building to his 
apartment over that  store; that  he had sent his wife out through the 
alley to get a drink of Coca-Cola; that  meantime the prosecuting witness 
came into the alley to attend to a call of nature, and Gregory asked him 
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to leave, telling him that  his wife had gone to the drug store and would 
be back in  about half a minute. Witness went to where Register was 
and again told him that  vitness' wife had gone to the drug store and 
would be back any time, and Register said, "Damn you and your wife 
both," picked u p  a large bottle found in the alley and struck witness on 
the left side of his head, then grabbed his overall bib. Witness asked 
Register to turn  him loose, but he continued to hold witness, striking at 
him on the back and hips. After vainly endeavoring to disengage him- 
self in the fight, xitness testifies that  he put his hand in his pocket, 
brought out his knife and "cut himself loose," but did not cut Register 
any more after he was turned loose. Witness stated tha t  he fought in 
self-defense and because he feared that  Register would beat him to death, 
and to keep Register from killing him. 

Other teqtimony is cumulative or corroboratory, and unnecessary to an  
understanding of the decision. 

The ease was submitted to the jury, which found as its verdict the 
followiag: ('Guilty of assault with intent to kill." rpoil this verdict 
judgment was rendered that  defendant serve a term of not less than three 
nor more than four Fears in the State Priso11 a t  Raleigh. Defendant 
moved to arrest the judgment upon the following grounds: That  the 
indictment n a s  fatally defectire in failing to describe the nature and 
extent of the injury so that  its seriousness might be apparent to the court ;  
that the rerdict m s  not responsive to any offense of which he might be 
con~ic tcd  under the indictment; and failing his discharge on these 
ground., that he should be punished only for a simple asqanlt, that being 
the h ig l i~wter  mark of the verdict under any possible theory of its 
validity. 

The tlefcndant also excepted to the failure of the judge to instruct the 
jury up011 simple assault. 

'1'21~ niotiolis to set aside the rerdict and in arrest of judgment were 
orerruled, and the defendant appealed. 

; I f tornr~?j -General  X c A l f ~ r l l a n  a n d  Ass i s tan t  d t f o r n e y s - G r n ~ r a l  P a t f o n  
and R h o d e s  for  f h e  S t a f e .  

C'. C'. ('cinndrry a n d  J .  R. B a r c f o o f  for d e f e n d a n f ,  a p p ~ l l n n t .  

SEAITELL, J. The exception to the judge's charge need? little discus- 
sion. Although the jury might have exercised the privilege giren it 
under pertinent statutes discussed elcenhere, and convicted the defendant 
of an  awault of lesq grade than that charged, and even of simple assault, 
the court is not required to encourage such inconsistency where there 
i i  no evidence of such minor offense. S. c. E l m o r e ,  212 N .  C. ,  531, 532, 
193 S. E., 713; 8. 1 . .  Let1, 192  S. ('., 2 2 5 ,  134 S. E., 458; 8. u.  S m i t h ,  
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201 N. C., 494, 160 S. E., 577; S. v. Ratcliff, 199 N. C., 9, 153 S. E., 
605; S. v. White, 138 N. C., 704, 51  S. E., 44. There is no evidence of 
simple assault apparent in the record. 

We direct our attention to the motion in arrest of judgment. 
I t  is usually held, and so in this State, that the verdict of the jury is 

not vulnerable to a motion in arrest of judgment because of defects in 
the indictment, unless the indictment wholly fails to charge some offense 
cognizable at  law or fails to state some essential and necessary element 
of the offense of which the defendant is found guilty. 23 C. J. S., 
Criminal Law, sec. 1533; 15 Am. Jur. ,  Criminal Law, see. 436; S. v. 
,Jones, 218 N. C., 734, 735, 12 S. E. (2d),  202. As to oiher less serious 
defects, objection must be made by motion to quash the indictment or, 
in proper cases, a bill of particulars may be demanded. Appellant 
contends that  the failure of the indictment to particulal-ly describe the 
nature and extent of the injury, charged to be serious, is such a fatal 
defect. 

Chapter 101, Public Laws of 1919 (Michie's Code of 1939, see. 4214), 
creates a statutory offense in which several elements theretofore appear- 
ing merely as aggravating circumstances were combined as essential 
elements of the crime denounced. Said section reads as follows : 

"4234. ASSAVLT WITH DEADLY WEAPONS WITH INTEST TO KILL 
RESULTIKG I N  INJURY.--~~Y person who assaults another.with a deadly 
weapon with intent to kill, and inflicts serious injury not resulting in 
death, shall be guilty of a felony and shall be punished b,y imprisonment 
in the state prison or be worked on the county roads for a period not 
less than four months nor more than ten ye:irs." 

Long prior to the enactment of this statute, the Legishtuse, in an  act 
(C. S., 4215), which, in its main features, diites back to the early seven- 
ties, had dealt with the general subject of assault-inclxding assault as 
known at  the common law-and had attempted to lay down a schedule 
of punishments according to the aggravation of the offense, and at  the 
same time, by the first proviso of this statute, taken in ,connection with 
Art. I V ,  sec. 27, of the Constitution, carved out of the general jurisdic- 
tion of assaults given the courts a n  original m d  exclusive jurisdiction in 
the courts of justice of the peace, where no deadly weapon had been 
used and no serious injury inflicted. Pertinent parts of that section read 
as follows : 

"423 5. PUNISHMENT FOR ASSAULT.-I~ all cases of an assault, with or 
without intent to kill or injure, the person convicted shall be punished 
by fine or imprisonment, or both, at  the discretion of the court: Pro- 
vided, that  whkre no deadly weapdn has been used and no serious damage 
done, the punishment in assaults, assaults and batteries, and affrays 
shall not exceed a fine of fifty dollars or imprisonment for thirty days; 
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but this proviso shall not apply to cases of assault with intent to kill," 
etc. 

I n  support of his contention that  the indictment is fatally defective in 
its failure to more particularly describe the nature and extent of the 
injury, appellant cites S. v. Battle, 130 N.  C., 655, and also relies upon 
the cases collected and cited in  that  opinion. Analyzing these cases, all 
of which were decided prior to the enactment of 4214, supra, the Attor- 
ney-General contends that  the requirement with respect to a fuller 
description of the injury is wholly referable to the necessity of deter- 
mining the jurisdiction under the then existing condition of the law. 
It is pointed out tha t  what constitutes a serious injury, when the facts 
are determined, is a matter of law;  and the description of the injury 
afforded a convenient method by which the court might in limine ,deter- 
mine its jurisdiction without entering upon a fruitless investigation 
only to  find that  it was without jurisdiction. Unquestionably, some of 
the decided cases deal solely with the subject of jurisdiction, and may 
have the connotation contended for by the Attorney-General. 

However, there was no question of jurisdiction involved in S. v. Baftle, 
supra, since, although the offense might have been initially charged as 
a simple assault, it  was committed within one mile of the courthouse, 
and during the court term, and, therefore, by an exception not noted 
above, was within the concurrent jurisdiction of both the Superior and 
inferior courts. Code, section 892; 8. v. Bowers, 94 N .  C., 910. I n  this 
case the failure to describe the nature and extent of the damage done 
was held to  strip the indictment of such qualifying expressions as were 
necessary to raise i t  out of the grade of a simple assault, and the case 
mas remanded for punishment accordingly. 

Where the Superior Court takes cognizance of an  assault, except 
where concurrent jurisdiction has been given it of simple assault under 
certain conditions which do not here appear, i t  is, of course, necessary 
that  the bill of indictment sufficiently charge an offense within the 
original jurisdiction of the higher court ;  and if, upon inspection, i t  does 
not charge such an  offense, the jurisdiction must fail. These matters 
frequently came u p  for. consideration by the Court under the statute 
cited--4215-and form the basis of much discussion in the opinions 
collected in S. v. Battle, supra. We think, however, the requirement 
that  the nature and extent of the injury should be more specifically 
described was as much due to the more meticulous standards of the 
common law, under ~vhich the concepts and definitions of offenses took 
form largely through the experience of administration and without the 
aid of definitive statutes; and, as a means of "playing safe," indictments 
were viewed with great, and often unnecessary, strictness. Sow,  under 
a motion for arrest of judgment for a defect in the indictment, it  must 
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be liberally construed. 15  Am. Jur. ,  Criminal Law, s. 435, and cited 
cases. 

The purpose of a n  indictment is a t  least twofold : First, to make clear 
the offense charged so that  the investigation may be confined to that  
offense, that  proper procedure may be followed, and applicable law 
invoked; second, to put the defendant on reasonable notice so as to enable 
him to make his defense. F h e n  these purposes are served, the functions 
of the indictment are not so impaired by the omission of subordinate 
details-in this case a more particular description of the injury-as to 
necessitate an  abruption of the judicial investigation in which, if it  is 
allowed to proceed, the questioned condition may be made clear and the 
rights of the accused protected by the application of legal standards. 

As we have stated, the effect of the 1919 Act-section 4214, Michie's 
Code, supra-is to create a separate and distinct statutory offense in  
which are incorporated as essentials to the crime a nuriber of circum- 
stances theretofore considered merely as an  aggravation of the assault- 
amongst them the fact of serious injury. I n  our opinion, the statement 
i n  the indictment that  the assault inflicted serious injury is sufficient 
without further elaboration, and the fact becomes a matter of proof 
ufion the trial. Except as a convenience in determining the jurisdiction 
of the court in the first instance, it  is questionable whether the insistence 
that  so significant an  expression as ('serious injury" be further explained 
served any useful purpose, even a t  common l av .  I n  the present in- 
stance. we feel that  the more reasonable ru11.s pertaining to indictments 
for statutory crimes should be pursued. 

As a general rule, an indictment is sufficient when i t  charges the offense 
in the language of the statute. S. v. Gibsotl, 221 S. C., 252, 20 S. E. 
(2d),  51 ;  S. v. Jackson, 218 N. C., 373, 375, 11 S. E. ( 2 d ) ,  149;  S. c. 
Abboff, 218 S. C., 470, 476, 11 S. E. (2d),  539. 

((The indictment strictly follows the words of the statute, and that is 
laid down in all the authorities as the trucl and safe rule. I t  is t rue 
there are some few exceptions, but we do not think t h ~ y  embrace this 
case." S. c. George, 93 N. C., 567, 570. 

Fo r  a typical exception, see S. c. Williams, 21.0 N. C., 159, lS5 S. E., 
661. 

We hold that  the indictment in this r e s ~ e c t  is sufficient. 
The jury found the defendant guilty of an assault with intent to kill. 

Appellant's challenge to this verdict presents the question whether it 
states an  offense of which the accused could be found guilty under the 
indictment without superadding a qualification that  would make it 
unacceptable in law. 

As above stated, under the indictment the jury was authorized to find 
the defendant guilty of a less grade of assault, or even of a simple assault. 
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C. S., 4639; C. S., 4640; S. c. Go#, 205 N .  C., 545, 551, 172 S. E., 407; 
8.  c. Hefner, 199 N .  C., 778, 155 S. E., 879; S. 1.. Sfrickland, 192 N .  C., 
253, 134 S .  E., 850. C. S., 4639, relative to assaults, is especially 
applicable. 

Assault with intent to kill is an indictable offenre a t  common law;  
S.  v. Elmore, supra; 5'. z.. Boyden ,  35 N. C., 505; which, it is said, is 
recognized everywhere. 26 Anl. Jur.,  p. 577, see. 597. Commonly, no 
distinction is made betu een the expressions "intent to murder" and 
"intent to kill." Designated in ipsissimis cerbis it  is by the terms of the 
second proviso of C. S., 4215 expressly excepted from the punishment 
assigned to simple assault and to the jurisdiction into which i t  falls. I t  
is within the category of offenses of which the jury might find, and did 
find, defendant guilty in the downward progress from the greater to the 
lesser offense. Thus far  we find no legal difficulty upon the record. 

But the offense described in the uerdict is a t  most a misdemeanor; 
8. 7>. Boyden, szrpm; S .  1.. Elmow, supra; and not punishable as a felony 
by imprisonment in the State's Prison. as here attempted. C. S., 4171. 
The effect of the l-erdict is to find the defendant guilty of a misde- 
meanor, punishable by fine or inlpri~onment,  or both, a t  the discretion 
of the court, as provided in the statute-C. S., 4215. 

Fo r  these reasons, appellant's motion in arrest of judgment is allowed, 
and the judgmejit is arrested. But the validity of the trial and verdict 
is unaffected, and the case is remanded to Johnston County Superior 
Court, where a proper judgment will be rendered on the rerdict in 
accordance with this opinion. 

E r ro r  and remanded. 

JIARGARET ELIZABETH SASSER IJTTLER. MIXOR, RY HER SEST FRIESD. 
LEO R. BUTLER, r .  R. TT.  WISSTOT ASD WIFE, .\SSIE l\IcIiIX1\ION 
WISSTOS. 

(Filed 13 October, 1043.) 
1. Infants # #  1, 14- 

The Court will neler make a decree when one of the parties ines by a 
nest friend, who has, or may lixrc~, an interest in the suit opposed to 
that of the infant. And eren rhe next friend's attorney  mist be equally 
disinterested. A mere colorable, adxerse intereqt is a sufficient diquali- 
fication for either. 

2. Wills § 27: Guardian and \Val3d # I+ 
The policy of the law will not permit an issue of devisavit eel no?% to be 

determined by the consent of the parties thereto, where some of them 
are infants. 
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3. Infants § 14: Insane Persons 9 15: Guardian and Wa1.d 8 18- 
In  the case of infaut parties, the next friend, guardian ad litem or 

guardian cannot consent to a judgment against the infant, without an 
investigation and approval by the court. 

4. Infants §§ 10, 1 2 -  
The appointment of a guardian ad litcwz is to protect the interest of the 

infant defendant a t  every stage of the proceeding, and the court will not 
approve an order appointing a guardian nztnc p ~ o  t u ~ c .  

5. Guardian and Ward § 7: Infants §§ 10, 12: Estates @I 11- 
In  a proceeding under C. S., 1744, to sell all the contingent interest in 

certain lands of minors and unborn children, the petil:ioners, who were 
represented by a guardian, where judgmcxnt of sale was signed on the 
day before the guardian's appointment, such judgment is void. 

6. Estates § 11- 
In  a proceeding, under C. S., 1744, to sell real property in which there 

is a contingent interest, the plaintiff must be a person having a rested 
interest in the property to be sold and the sale must L'e passed upon by 
the judge of the Superior Court a t  term. The contingent interest alone 
cannot be sold. 

7. Judgments § 22b: Estoppel §§ 3, 4- 
Where a judgment is void and that  fact appears from the record, it 

cannot be pleaded as  an estoppel, and is subject to collateral attack, and 
will be treated as  a nullity. 

8. Judgments §§ 22a, 22b- 
Those claiming through the purchaser of lands, title to which is affected 

by a void judgment, take subject to the infirmities in the title of their 
predecessors. 

9. Equity 2: Estoppel 5 10- 
Any knowledge of a fact, the truth of which may be ascertained by 

proper inquiry, puts the party on notice anti deprives him of his equity. 

APPEAL by defendants f r o m  Frizzelle, J., a t  Apr i l  Term,  1943, of 
JOHNSTON. 

T h i s  is a n  action i n  ejectment fop t h e  recovery of 18i'y2 acres of land 
s i tuate  i n  Johns ton  County. T h e  plaintiff and  defendants claim the  
la te  S a r a h  Florence P a r r i s h  as  a common source of title. T h e  plaintiff, 
who is  a granddaughter  of the la te  S a r a h  Florence P a r r i s h ,  claims title 
as a devisee under  her  grandmother's will. T h e  defendants claim title 
b y  mrJsne conveyances f rom Mozelle P a r r i s h  Sassqr, who mas the  daugh- 
ter  and  the sole heir  a t  lam of the la te  S a r a h  Florence Par r i sh .  

T h e  paper  wri t ing propounded and  admit ted to  probate i n  common 
f o r m  as the  last  will and  testament of S a r a h  Florence I'arrish contains, 
inter alia, the  following provision : "That  all m y  other  property whatso- 
ever, and  wherever located shall go to  m y  grtindchild, Margare t  Elizabeth 
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Sasser." This clause includes the 18755 acre tract, title to which is in 
controversy, and the will therefore becomes a link in the chain of title 
asserted by the plaintiff. 

The defendants allege and contend that  the paper ~vr i t ing  propounded 
and admitted to probate was not the last will and testament of Sarah 
Florence Parrish,  and that  Sarah  Florence Parr i sh  died intestate, leav- 
ing as her sole heir at law her daughter Mozelle Parr i sh  Sasser, who 
conveyed the lands in controversy to the predecessors in title of the 
defendants. 

The defendants allege and contend that  a judgrnent entered in a caveat 
proceeding against the paper writing propounded and admitted to pro- 
bate as the will of Sarah Florence Parrish, which adjudges that  said 
paper writing is not such n-ill, is an estoppel to the plaintiff's asserting 
title tliereunder; and also that  a judgment of sale in a special proceeding 
.ubsequently instituted before the clerk to  sell any contingent interests of 
the plaintiff and others in said lands, lmder wl-hich judgment sale v a s  
made to the predecessors in title of the defendants, is likewise an estoppel 
to the plaintiff's asserting titlr to such lands. 

The plaintiff in reply alleges and contends that  she is not bound by 
nor estopped by the judgments in either the caveat proceeding or in the 
qubsequent attempted special proceeding instituted to sell contingent 
interests in the locus in quo, for the reason, i ~ l f e r  d i n ,  that  she was an 
infant a t  the time such judgments were entered and lvas nerer properly 
made a party to either proceeding. 

The case was submitted to the court upon an agreed statement of 
facts. and it was further agreed that  the judge might enter his judgment 
out of term ancl out of the district. His  Honor entered judgment that 
the plaintiff '(is the ovner in fee ancl entitled to the immediate posqession 
of" the locus in quo, and ordered, "in accordance with the agreed facts 
. . . that all other matters in controversy in connection with said lands 
be and the same are retained, n-ithout prejudice, for further proceed- 
ings." To this judgment the defendants objectd,  and preserved exception, 
and appealed to the Supreme Court. 

SCHES~IC,  .T. There are two questions presented by thiq appeal: first, 
is the plaintiff estopped by the judgment entered in a caveat proceeding 
to assert title to the locus in quo under the paper writing propounded 
anct admitted to probat? as the last ~vi l l  and testament of Sarah Florence 
Parr i sh ;  and, second, iq the plaintiff estopped by the judgment of sale 
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entered in a proceeding instituted before t h ~  clerk to sell any contingent 
interests of hers, and of certain others, to assert title to the locus in quo? 

We are of the opinion, and so hold, that  both queations should be 
answered in the negative. 

As to the judgment in the caveat proceeding: I t  a3pears from the 
record and the agreed statement of facts that Nohelle Parr i sh  Sasser, the 
daughter and only heir a t  law of Sarah  Florence Parrish,  and Xargare t  
Elizabeth Sasser (now Butler) filed the caveat to the paper writing 
propounded and admitted to probate as the will of Sarah  Florence 
Parrish,  by their next friend, one J. T. Sasser; that  the next friend is 
the husband of one of the caveators and the father of the other and was 
represented by the same attorneys in both capacities; it  further appears 
that, although represented by the same perboil as next friend, the inter- 
ests of the caveators Mozelle Parr i sh  Sasser and I la rgare t  Elizabeth 
Sasser (now Butler)  are antagonistic, for the reason that  if the paper 
writing is upheld as the will of Sarah  Florence Parrish,  deceased, 
Margaret Elizabeth Sasser would take by devise the locu5 i n  quo, whereas 
if such paper writing is not so upheld then Mozelle Parr i sh  Sasser, as the 
sole heir a t  law of Sarah  Florence Parrish,  would take b ; ~  inheritance the 
locus in quo, and also her husband, J. T. Sasser, the next friend, would 
take an interest therein as tenant by curtesy initiate. With these 
antagonistic interests existing, the next friend consented to a judgment 
declaring that  the paper writing mas not the will of Sarah  Florence 
Parrish and that  she died intestate, and thereby Mozelle Parr i sh  Sasser, 
her daughter, became the owner of the locus in quo by inheritance. The 
manner of thus bringing into court Margaret Elizabeth Sasser was 
insufficient and unauthorized by law and the judgment rendered must be 
disregarded as void. Johnson c. Whilden ,  171 N .  C., 153, 88 S. E., 225. 
"The Court will never make a decree, when one of the parties sues by a 
next friend and that next friend has, or may have, a r  interest in the 
suit, opposed to that of the infant. I t  will require another next friend 
to be appointed to attend to the cause in behalf of the infant." 4th 
Syllabus of Walker  I ? .  Crowder, 37 N. C., 478. "The Court cannot per- 
mit a suit to be carried on in the name of an infant by a next friend who 
can have an interest in conflict with that  of the infant." Walker  v. 
Crowder, supru. "If he ( the next friend) has any interest a t  all in the 
suit it must be thoroughly consistent with that of his wards. Even his 
attorney must be equally disinterested, and a mere colorable interest is 
a sufficient disqualification for either, if a t  all advlme." Ellis u .  
Massenburg, 126 S .  C., 129, 35 S. E., 240, and cases theye cited. 

The question involred in Holt c. Ziylar, 159 N .  C., 272, 74 S. E., 813, 
was somewhat similar to the one involved in the instant case. I n  that 
case their father and mother as their guardians ad l i tem consented to an 
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answer t o  the issue of decisavit  cel n o n  in their omn favor, and the 
Court said: "The policy of the law will not permit the last will and 
testament of a person to be set asid(. by consent. An issue of dccistraif 
cel n o n  is not such a proceeding as can be determined by the consent of 
the parties thereto, where some of them, as in this case, are infant chil- 
dren. So careful is the law to give effect to the disposition of property 
that  even the ~vitnesses to the d l  are regarded as the witnesqes of the 
law and not the witnesses of any particular party." Likewise, in Tl'yatt 
1.. Berry ,  205 S. C., 118, 170 S. E., 131, where the service upon an  infant 
represented by a guardian a d  l i t e m  appeared not to hare  been made in 
accord with statute, and the answer filed by the guardian ad lifern simply 
denied the complaint but clid not disclose the interest of the infant, the 
judgment was held void upon its face and therefore subject to collateral 
attack, i t  is said:  "The judgment is void as against the plaintiff in this 
action not only because she was not a party to the action in which it was 
rendered. I t  appears upon its face that  the judgn~ent was rendered by 
consent of the parties to the action. F o r  that rea,on, if it  bc conceded 
that  the plaintiff was a party defendant by virtue of the order of the 
court. and the appointment of the guardian (id l i f e m  for her, the judg- 
ment is void. I t  is well settled in this jurisdiction, a t  least, that in the 
case of infant parties, the next friend, guardian rrd l ~ t e m ,  or guardian 
cannot consent to a judgment against the infant, vi thout an  investigation 
and approval by the court. X c I n t o ~ h ,  North Carolina Practice and 
Procedure, p. '721; Iieller 1%.  E'urnifirrc ('o.. 199 N. C., 413, 154 S. E., 
674; R c c f o r  v. Loqg ing  Po., I79 N. C'., 59, 101 S. E., 502; Blrnch 1 ) .  

L u m b e r  Co., 174 K. C., 8, 93 S. E., 374; F e r r ~ l l  1 , .  Brocrd~crry, 126 
S. C., 258, 35 S. E., 467." 

-1s to the judgment in thc special proceeding: The petition therein 
appears to hare  been filed by Margaret Elizabeth Sasser (now Butler) 
and certain other minors and unborn children, by R. 3:. Batton, guardian, 
to sell the contingent intercs;ts of the petitioners in the loc~ is  in q u o .  I t  
appears from the record and from the agreed statement of facts that  the 
judgment authorizing and dirccting the guardian R. E .  Batton to sell 
and convey "all right, title or iiitereqt xvhich said infantq ( the petitioners) 
may have in and to said lands upon payment by said John Moore Strong 
to him of the sum of $300.00" was signed by the clcrk of the Superior 
Court of Jolmston County on 16 January ,  1936, whereas the appoint- 
ment of R. E. Batton as guardian of Margaret Elizabeth Sasser and 
others was made on 17 January ,  1936. I t  therefore appears that the 
judgment authorizing and directing the sale of the lo(-11s i n  quo  could not 
have been binding upon the plaintiff who was in no wise a party to the 
proceeding a t  the time it was entered, and as to her the judgment is void. 
I t  nowhere appears that  the appointment was made or attempted to  be 
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made n u n c  pro tune ,  and even if such an  appointnlent had been so made 
i t  could not have availed the defendants. I t  is said in .Ellis v. .Massen- 
burg ,  supra ,  at  page 134: ''We may say here that  the object of the 
appointment of a guardian ad l i t e m  is to protect the interest 'of the 
infant  defendant, to which protection he is entitled a t  every stage of the 
proceeding; and we cannot approve of an  order appointing a guardian 
ad litem n u n c  pro f u n c .  I f  i t  is sought thereby to bind the infant by 
something already done when he had no opportunity for defense, i t  is 
manifestly unjus t ;  while if i t  has no such effect we can see no necessity 
for making i t  retroactive." 

And f o r t h e  further reason the judgment pleaded as an estoppel was 
entered in what purports to be a special proceeding coinmenced before 
the clerk, whereas the purpose of such pr&eeding ;vas to sell the con- 
tingent interests in real estate of certain minors and ~e r , ; ons  not in esse, 
and such a purpose must be accomplished, if accomplished a t  all, by 
virtue of the statute, C. S., 1744. The petition alleges in paragraph 1 0 :  
"That the only right which the petitioner herein has in and to the lands 
described herein is a contingent interest." The statute ~ r o v i d e s  that  "in - 
all cases where there is a vested interest in real estate, and a contingent 
remainder over to persons who are not in being, or when the contingency 
has not yet happened which will determine who the remaindermen are, 
there may be a sale . . . of the property by a proceeding in the Superior 
Court. . . . Said proceeding may be commenced by summons by any 
person having a vested in fe res t  in the land, and all persons in esse who 
are interested in said land shall be made parties defendant and served 
with summons i n  the way and manner now provided by law for the 
service of summons in other civil actions. . . ." Since the petitioners 
claimed only a contingent interest in the land, and since the statute 
provides that  the proceeding may be commenced by any person having 
a vested interest therein, as well as the fact that  the proceeding was 
instituted before the clerk instead of being brought a t  term by summons 
as in  other civil actions, i t  would appear tha t  the proceeding was a 
nullity for want of jurisdiction and the judgment therein void. S m i t h  
v. W i t t e r ,  174 N.  C., 616, 94 S. E., 402. 

I t  further appears that  the proceeding was not in accord with the 
statute in  that  i t  was for the purpose of selling contingent interests sepa- 
rately instead of the whole estate. P e n d l e f o n  v. W i l l i u m s ,  175 K. C., 
248, 95 S. E., 500, and cases there cited; Dazcson v. W o o d ,  177 K. C., 158, 
98 S. E., 459. I n  the case of Lide  v. Wel l s ,  190 N .  C., 37, 128 S. E., 
477, the Court declined to uphold an  order of sale made in a proceeding 
which fell short of a compliance with C. S., 1744. 

Both of the judgments relied upon by the defendants as an  estoppel 
to the plaintiff asserting title to the locus i n  quo  being; void, and this 
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fact being apparent from the records, such judgments are subject to 
collateral attack, and will be treated ererywhere as a nullity. High v. 
Pearce, 220 N. C'., 266, 17 S. E. (2d),  108; C'lnrk 1.. H o m e s ,  189 N .  C., 
703, 28 S. E., 20, and caseq there cited; C n r f c r  v. R o u n f r e e ,  109 N .  C.. 
29, 13 S. E., 716. ,\lid those claiming through the purchaser of the 
lands, title to which are effected thereby, take title subject to the infirmi- 
tieq in the title of their predecessors. "He who is in privity stands in 
the shoes or sits in the <eat of the owner from whon1 he derives his title 
and thus takes it with the burden attending it." D u d l e y  c. Jeffress,  178 
N. C., 111, 100 S. E., 253. If Moxelle Parrish Sasser, the defendants7 
predecessor in title, could not successfully plead the estoppel, the defend- 
ants cannot do so. Trust Co. 2 . .  Il 'hifr,  189 N. ('.. 281, 126 S. E., 745. 
111 dcraigning their title the defeidants were bound by any infirmity 
discoverable in the title of their predecessors in title, Srnifh v. Ful ler ,  
152 N .  C., 7. 67 S. E., 48, and any vitiating fact, the truth of which 
might have been ascertained by proper inquiry, deprires a party of the 
defense of being an innocent purchaser. ( 'It  is a well settled rule that  
any knowledge of a fact, the truth of which may be ascertained by proper . . 
mqulry, puts the party on notice, and deprires him of his equity. I j a m e s  
2.. Gaither ,  93 N .  C., 358." TVhifted c. F u q u n y ,  127 N.  C., 68, 37 S. E., 
141. 

A11 of the facts which the plaintiff urges to  invalidate the judgments 
in the caveat proceeding and in the proceeding to sell contingent inter- 
ests in real estate and pleaded by the defendants as estoppel to her assert- 
ing title t o  the locus in quo, appeared on the records and were easily 
diecorerable upon exarriil~ation. The defendants7 predecessors in title 
ncre  fixed with the kiio~vledge of t l ~ c  records, and through them the - 
defendants were likewise fixed with such kno~ ledge .  Hence, the con- 
tention of heing ini~ocent purchaser.; cannot arai l  the defendants. 

The judgment of the Superior Court is 
Mirmed.  

OXFORD ORPHASAGE (SUCCESSOR .ro OXFORD O R P H A S  ASTLVM), r. 
J. C .  KITTRELL, MRS. LELIA (LEIA)  MOSS. ET AL. 

(Filed 13 October. 19-23.) 

1. E~tates  #a G ,  Da, 9c:  Wills # 33c: Trust? a lr l -  

Where testator devised realty to his ~ i f c  alld another for life, remainder 
to plaintiff. n charitable corporntion. to haw and to hold, and use and 
apply after paying upkeep, to its mnintmance. but  should plaintiff refuse 
this gift or devise or later reject it. then to testator's heirs, and life 
tenantc. who are now dead. allowed the property to deteriorate very 
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badly and some of it  burned, all without action for waste by plaintiff, 
who 113s sold and leased some of the property and contracted to sell the 
remainder, there is 110 forfeiture, abandonment, refusal or rejection of 
the property. The gift is not a cliaritahle trust but is a fee simple 
reinainder, subject to reverter upon a failure to accept or a rejection 
afler acceptance, and plaintiff is free to sell in its discretion. 

21. Estates § Oc- 
9 rtmainderman has a right to proceed against tlie life tenant for waste, 

but this right is optional. 

3. Abandonment § 1- 

Abandonment is the giving up of a thing nbsollitely. without reference 
to any particular person or purpose, and includes both the intention to 
relinquish all claim lo and dominion over the propertj and the act by 
wl~icli this intention is esecuted. There cnn be 110 aban~lonine~it in favor 
of an ind i~ idua l  or for a considerntioi~, as  sncli an act would be a gift 
or sale. 

4. Deeds 5 l 4 b :  Estatcs 6- 
A clause in a conveymce ~vi l l  not be construed as  a condition subsequent 

iinless it expresses, in apt and approlrrinte language, the intention of the 
parties to thnt effect, ;11id a inere esprcssion of the motive inducing the 
grant, or n stateinelit of tlie purpose for which the property is to be used, 
is not snfficient to create such condition. 

W I S B ~ R S E ,  J., tool: 110 part in tlie consideration or decision of this case. 

,IFPEAL by defendants, heirs a t  law of J o h n  R. &loss, f r o m  Dizon,  
Bpecicrl J u t l g c ,  a t  31arcll  tern^, 1013, of VASCE. A\ffirnletl. 

Civil action under  tlie Uni form I leclaratory Judgment  Act. 
Tllc plaintiff contracted to  sell to  J .  C. Kit t rel l  a certain parcel of 

land i n  Ilcnderson, Vaiice County, ?u'. C., which is a p a r t  of the devise 
to i t  i n  wmaiat ler  under  the  \\-ill of J o h n  R. Moss. Kit t rel l  refused t o  
coniplg with his contract f o r  t h a t  he  was a d ~ i s e d  t h a t  under  the  terms of 
said ni l1  plaiiltifl could not convey a good and marketakle title. There- 
upon, plaintiff instituted this  action against Kit t rel l  and the  heirs a t  l aw 
of J o h n  R. Moss f o r  a decree construing said devise and adjudicat ing 
the r c s p c c t i ~ e  r ights  of the parties i n  the locus in p i c  and  under the  
contract of purchase and sale. 

John R. Moss died 2 May,  1913, possessed of certain l m d s  i n  Eender -  
son, S. C. EIe left a last will and  testament i n  which, af ter  making  
certain specific gifts,  he devised the remainder  of his  real estate t o  his  
wife f o r  l i fe  with rcrnainder to  the Oxford O r p h a n  Llsylum (now Oxford 
Orphanage) .  T h e  g i f t  i n  remainder  is i n  the following language : 

"After the dea th  of m y  wife and  3I r .  Vivian,  I give, devise and  
bequeath all  nip real estate t o  the Oxford O r p h a n  rlsylnrn f o r  the  white  
race s i tuate  a t  Oxford, N o r t h  Carolina, and  to h a r e  and to hold and use 
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and apply the same in so f a r  as it will go after paying for keeping it in 
repair, for the maintenance of said institution. Should i t  refuse this 
gift and devise or later reject it  because it might prove unprofitable or 
for any other cause, then and in 'that event I revoke and cancel this 
devise to it and give, devise and bequeath said real estate to my heirs 
a t  law." 

Arthur Vivian, named in the devise, has been dead for some years, 
and Mrs. Lelia Xoss died 25 December, 1942, after the institution of 
this action. 

At the time of the testator's death there were six buildings on the 
property at North Henderson and some sixteen or seventeen on the other 
property. Three of the buildings a t  h'orth Henderson were sold by the 
executrix to pay debts of the estate. F i r e  destroyed five of the buildings 
on the Young Street front, and the other buildings were removed from 
the property because they had become untenantable and were fire hazards. 

At present there are fire houses on the Chestnut-Young-Gary-Peace 
streets property, and two small dwellings and a small store building on 
the Xorth Henderson lot. All the buildings pxcept one are old, badly 
deteriorated, and have small rental value. 

The plaintiff a t  various times from 31 Xarch,  1930, to 25 August, 
1940, paid taxes, insurance, and street assessments on a part of the 
property in the total sun1 of $523.45. 

On 15 October, 1917, the life tenant leased the property to one Ross - - .  

for a stipulated rent and the agreement to keep the property in tenant- 
able repair and to pay one-half of the taxes. This lease mas sold to one 
Beck. I n  1932 the life tenant brought suit against Beck for damages 
for waste and destruction and for breach of the condition to keep the 
property in tenantable repair. Plaintiff, on its own motion, became a 
party plaintiff to this suit. The action was terminated by a compromise 
agreement under nhich the life tenant and Beck entered into an agree- 
ment in which the life tenant leased to Beck said premises from 1 
hIarch. 1933, to 25 February. 1939. subject to termination by the prior 
death of the life tenant. Claim for damages was released. and Beck - 
agrred to pay $400.00 per annum rental and taxes and street assess- 
ments for a period of six years. 

On 6 March, 1930, plaintiff conveyed to Mrs. Janie  Hal l  Perry  a lot 
on Chestnut Street, being a part of the devise, subject to a ninety-nine 
year lease executed by plaintiff on the same day. On 1.2 January,  1943, 
it conveyed a part of said property to J. N. Peace, and has contracted 
to sell the remainder of said property. 

During the existence of the life estate plaintiff made no effort to keep 
the buildings on said property in good repair and took no action against 
the life tenant for waste. 
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When the cause came on to be heard in the court below the parties 
entered into a written stipulation waiving trial by jury, agreeing upon 
the facts substantially as above stated, and requesting the court to 
render a declaratory judg&ent upon the pleadings in thi3 cause and the 
facts agreed upon by the parties. 

Thereupon, the court made certain additional findings of fact and 
adjudged : 

"(1) That the 'Item Fifth' of the will of the late John R. Moss 
vested in the Oxford Orphanage a fee simple title to the property 
therein devised to it, subject to the life estates of Brthur Vivian and 
Mrs. Lelia Moss, both of whom are now dead. 

"(2) That there is no restriction against alienation in said will and 
that the Oxford Orphanage has the right to and can convey a good fee 
simple title to the property devised it under 'Item Fifth' of said will. 

"(3) That the conveyances heretofore made or agreed to be made by 
said Orphanage are in all respects authorized, ratified and confirmed, 
both upon the construction of the will and in the exercise of its equity 
jurisdiction. The proceeds of any such sales to go to the Oxford Orphan- 
age for its use and benefit." 

The defendants, heirs at law of John R. Moss, duly excepted to the 
judgment entered and appealed. 

P e r r y  & Ki t t re l l  for plaintif f ,  appellee. 
0. B. X o s s  and  I .  B. W a t k i n s  for defendants ,  appellants.  

BARNHILL, J. While the defendants, heirs at  law of John R. Moss, the 
testator, in their answer claim title to the locus in quo, thley do not allege 
that the plaintiff refused to accept or, having accepted, later rejected the 
devise, so as to invoke the terms of the reverter clause. Instead, in 
support oftheir claim, they allege that the deterioration and destruction of 
the-buildings was due to the negligence of the life tenant and constitutes 
acts of waste; that the removal of structures therefrom was wrongful - 
and unlawful; that it was the duty of the remainderman to prevent the 
loss and destruction of said property; and that by its negligence in 
failing so to do it violated the terms of the will and forfeited all interest 
in the property. They pray that the Court decree that both the life 
tenant (who has died since the institution of this acticn) and the re- 
mainderman have forfeited all right, title, and interest i n  said property 
and the title thereto is now vested in them. 

Hence the answer, considered in the light of allegations of waste and 
negligence and the prayer for a decree of forfeiture, would seem to 
indicate that the defendants initially relied upon the law of forfeiture 
for waste. 
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We concur in the view of the court below that  appellants acquired 
under the will no such interest in the land as would entitle them to main- 
tain the claim of forfeiture as thus alleged. Rrowne v. BlicL, 7 N. C., 
511; Gordon v. Lowther, 75 N .  C., 194;  L a f h a m  v. Lumber  Co., 139 
N. C., 9, 51 S. E., 780; Hybar t  v. Jones, 130 N.  C., 227, 41 S. E., 293; 
Richardson v. Richardson, 152 N .  C., 705, 68 S. E., 217; Batten v. 
Corporation Commission, 199 N. C., 460, 154 S. E., 748. 

Bu t  they now contend tha t  the gift to plaintiff created an  estate on 
condition expressed in the devise; that  plaintiff has rejected or aban- 
doned the g i f t ;  and that, under the reverter clause contained in the will, 
the title to the property now vests in the heirs a t  law. 

F o r  a proper determination of the question thus presented it is con- 
venient, and perhaps essential, that  we separate the gif t  into its two 
essential parts. (1 )  The devise is to plaintiff "to hold and use and apply 
the same in so f a r  as i t  will go after paying for keeping i t  in repair, for  
the maiiitenance of said institution." This is the sum total of the gift 
itself. But there is a condition subsequent with a provision for reverter 
attached. (2 )  The title to the property is to revert to  the heirs a t  law 
of the testator if the devisee should "refuse this gif t  and devise or later 
reject i t  because it might prove unprofitable or for any other cause." 

Hence the provision for reverter is limited to a refusal to accept or a 
rejection after acceptance. H a s  the conduct of plaintiff been such as to 
call this provision into p lay?  

That  the plaintiff accepted the gift cannot be gainsaid. I t  is now 
admitted. Bu t  the defendants say that  the plaintiff, by its failure to 
maintain the property or to take any action against the life tenant for 
waste, and by its conveyances and attempts to  convey has abandoned the 
property and that  such abandonment is in law a rejection. This position 
is equally untenable. 

The plaintiff had the right to proceed against the life tenant for waste 
committed or permitted by her. The exercise of this right, however, 
was optional. I t  was not compelled to proceed or risk the loss of its 
interest in the property. That  i t  refrained from harassing the widow 
of its benefactor with demands and suits for damages cannot be held for 
cause for forfeiture. Nor  is i t  any evidence of abandonment or rejection 
of the gift in remainder. 

But  plaintiff's action was not altogether negative. From time to 
time it came to the aid of the life tenant and paid taxes on the property. 
I t  voluntarily joined in a n  action against a lessee for damages for breach 
of contract to keep in repair. I t  leased and conveyed parcels of the 
property. These were positive acts of ownership effectively refuting 
any intent to  abandon or reject. 
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The former conveyances and the present offer .to convvy by plaintiff 
does not constitute an  abandonment. "The word 'abandonment' has a 
well defined meaning in the law which does not embrace a sale or con- 
veyance of the property. I t  is the giving up of a thmg absolutely, 
without reference to any particular person or purpose, and includes both 
the intention to relinquish all claim to and dominion over the property 
and the external act by which this intention is  executed, and that  is, 
the actual relinquishment of it, so that  it may be appropriated by the 
next coiner." Church v. Bragaw, 144 N.  C., 126, 56 S. E., 688. "There 
can be no  such thing as abandonment in favor of a particular individual 
or for a consideration, as such an  act would be a gift or a sale." Rich- 
ardson v. M c N u l f y ,  24 Cal., 339; Church  v. Bragaw, s u p m .  "The well 
understood meaning in  the law of the term 'abandonment' does not 
embrace a sale, gift, or other transfer of property." 1 C. J. S., 6. 
When there is a sale or gift, or a transfer in any other mode provided by 
law, the continuity of the possession is preserved and any intent to 
abandon is refuted. 1 C. J. S., 6 ;  Church u. Bragaw, :rupra; Black's 
Law Djct., p. 4 ;  1 Words and Phrases, Permanent edition, pp. 4, 5, 
and 57. 

The appellants further insist, however, that  the gift w , ~ s  in trust for  
the use of the orphanage; that  the plaintiff is, by express language, 
charged with the duty of ('keeping i t  in repair"; that  this creates a con- 
dition subsequent; and that  the failure to keep in r e p i r  constitutes 
a breach of this condition, working a forfeiture. 

The gif t  is of a fee simple estate in remainder, limited only by the 
provision for reverter upon a failure to accept or a rejection after accept- 
ance. Church 1 ) .  Refining Co., 200 S. C., 469, 157 S. E., 433; Hal l  
7.. Quinn ,  190 N .  C., 326, 130 S. E., 1 8 ;  L a s s i f w  v. Jones, 5\15 S. C., 298, 
1 S. E. (2d),  845 ; Church  v. Bragazu, supra;  St. James  u.  Bagley,  138 
N .  C., 384, 50 S. E., 841; Cook v. Legget f ,  88 Ind., 211. 

A clause in a conveyance will not be construed as a ccndition subse- 
quent unless it expresses, i n  apt  and appropriate language, the intention 
of the parties to this effect ( B r a d d y  v. El l io t t ,  146 N .  C., 5i8,  60 S. E., 
507), and a mere statement of the purpose for which the property is to 
be used is not sufficient to create such condition. IIall  v .  Quinn ,  supra; 
Church  v. Refining Co., supra;  Shields v. IInrris ,  190 K. C., 520, 130 
S. E., 189;  Shannonhouse u. W o l f e ,  191 N .  C. ,  769, 133 S. E.. 93;  
l 'niversity v. H i g h  Poin t ,  203 S. C., 558, 166 S. E., 511; T u c k e r  v. 
Smifh, 199 N. C., 502, 154 S. E., 826; Lassl fer  v .  Jones,  supra;  Cook 
2). Sink, 190 N. C., 620, 130 S. E., 714. 

"A grantor can impose conditions and can make the title conveyed 
dependent upon their performance. Bu t  if he does not make any condi- 
tion, but simply expresses the motive which induces him to execute the 
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deed, the legal effect of the granting words cannot be controlled by the 
language indicating the grantor's motive." 2 Devlin on Deeds, sec. 838 ; 
St. James  v. Bagley, supra; Mauzy  v. M a ~ ~ z y ,  7 9  Va., 537. 

The court below approved the sale i n  the exercise of its equity juris- 
diction. Johnson v. Wagner ,  219 N .  C., 235, 1 3  5. E. ('2d), 419. As the  
devise did not create a charitable trust and a fee simple title was con- 
reyed, the plaintiff is free to sell in its discretion. Hence we need not 
discuss this phase of the judgment entered. 

The judgment below is 
Affirmed. 

WIKBORNE, J., took no paqt in the consideration or decision of this case. 

MAE B. SMITH v. MARY ANK SMITH, ax INFANT APPEARING HEREIN BY 

W. B. ALLSBROOR, GUARDIAN AD LITEM. 

(Filed 13 October, 1943.) 

1. Appeal and Error 3 40a- 
The only exception, being to the judgment below, presents the question 

whether error appears on the face of the record: and the judgment being 
an essential'part of the record. the Court will take notice of errors appear- 
ing ill it, correct them and enter such judgment upon the facts established 
as in law ought to be rendered. 

2. Dower 7: Estates 9 9e: Insurance 9 Z4d- 
TT7here a part of a hotel bnilding, including certain furniture and fixtures 

which were adjudged part of and a necessary incident to the realty, was 
allotted to and accepted by the widow, in  the settlement of her husband's 
estate, as realty and as her do%-er, such furniture and fixtures must be 
considered a part of the realty in adjusting a division, between the widow 
and heir, of fire insurance collected for a loss on the property. 

3. Interest 5 2- 
Annuities, under C. S.. 1791, must be computed a t  four and one-half 

per cent and not at six per cent. 

, ~ P P E A L  by defendant from ~1'il~iarns, J., a t  l lpri l  Term, 1943, of 
HALIFAX. 

Civil action to establish a claim arising upon application of proceeds 
of fire insurance rewired upon the burning of property in which the 
dower of plaintiff was allotted and applied to discharge a debt of her 
deceased husband to which she was surety and which was secured by 
deed of trust on said property, and to have same declared a lien on land 
of which her husband died seized and which descended to  defendant as 
his only child and sole heir at law. 
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Upon the admissions in the pleadings and verdict of the jury upon 
issues submitted, these facts, in substance, are incorporated in the judg- 
ment below: 

1. John Claude Smith died intestate in Halifax County, North Caro- 
lina, on 7 November, 1939, seized of the land described in the complaint, 
among other, the Smith hotel building composed of a building or build- 
ings located on lots 1001 through 1009 on the west side of Roanoke 
Avenue in the city of Roanoke Rapids, irlcluding a basement, hotel 
lobby, hotel store room, three store rooms on the ground tloor, fifty hotel 
rooms and hallways on the second floor, and fire escape leading from the 
second floor to the ground, and also possessed of furniture and equipment 
in the hotel. He  was survived by his  wid^, plaintiff, Mae B. Smith, 
and his only child and sole heir, defendant, Mary Ann Smith. 

2. Prior to his death John Claude Smith with his wife, the plaintiff, 
Mae B. Smith, as surety, borrowed $50,000 and secured same by a deed 
of trust on the Smith hotel property above described and other property, 
but exclusive of the hotel furniture and equipment. 

3. After the death of John Claude Smith, in an action by the admin- 
istrator of his estate against the plaintiff here and the defendant here, 
as the widow and the sole heir of John Claude Smith, an order was 
entered by which the administrator was authorized to borrow $28,000.00, 
and to secure same by a second deed of trust on the Smith hotel property, 
exclusive of the hotel furniture and equipment, with which to pay debts 
of the intestate, except the balance due on the first mortgage indebted- 
ness, by authority of which the loan as authorized wa3 procured and 
secured. 

4. Thereafter, there was allotted to plaintiff as her dower the portion 
of the building or buildings on lots 1001 through 1009 on the west side 
of Roanoke Avenue in the city of Roanoke Rapids, used in operating 
and carrying on Smith's hotel, comprising the lobby space, hotel store 
room and stairways on the ground floor, all of the second floor of the 
building, including fifty hotel rooms and hallways and the fire escapes 
leading from the second floor to the ground, and all furniture and equip- 
ment in the Smith hotel, which furniture and equipment had "been 
adjudged to be a part of and necessarily incident to said 1.ea1 estate." 

5. After the dower was allotted to plaintiff, the administrator of 
John Claude Smith filed final account, which was dhly audited, examined 
and approved by the clerk of the Superior Court of Halifax County. 

6. Thereafter, a fire of unknown origin, over which plaintiff had no 
control and which did not arise out of her negligence, destroyed the 
Smith hotel building on the west side of Roanoke Avenue, and also the 
furniture and equipment in the hotel, and plaintiff's life estate in and 
to the same was thereby terminated or destroyed. 
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7. At  the time of the said fire, insurance in the amount of $37,500.00 
was in force on all of the building or buildings known as the Smith 
hotel building-the named insured and beneficiaries being "Mae B. 
Smith individually and/or Mae B. Smith, as Guardian of Mary Ann 
Smith, as their interests may appear," which insurance was pledged as 
collateral and additional security for the payment of the indebtedness 
secured by the first and second deeds of trust hereinabove referred to- 
premiums on said insurance having been apportioned between and paid 
by Mae B. Smith and Mary Ann Smith in the proportion that the value 
of "Mae B. Smith's dower estate in said buildings bore to the value of 
all of said property." Under this apportionment plaintiff paid 34 per 
cent of the premiums, and received 34 per cent of the rents and profits. 

8. At the time of said fire, insurance was in effect on the furniture 
and equipment in Smith's hotel in the amount of $6,000.00-the named 
insured and beneficiaries being "Mae B. Smith, individually, and/or 
Mae B. Smith as guardian of Mary Ann Smith, as their interests might 
appearn-all the premiums therefor having been paid by Mae B. Smith. 
This insurance was not pledged as collateral to the indebtedness secured 
by the deeds of trust above designated. 

9. After the fire, the proceeds of the insurance on the buildings, 
$37,500.00, were paid to the holder of the balance of the indebtedness on 
first and second deeds of trust and applied to the payment thereof. And 
the proceeds of the insurance, $6,000.00, on the furniture and equipment 
in Smith's hotel were paid over to Mae B. Smith, individually, and as 
guardian of Mary Ann Smith, and are being held in a special account 
awaiting legal determination of defendant's interest therein. 

10. As found by the jury (a )  the life expectancy of Mae B. Smith 
is 28.2 years, (b) the value of lots 1001 through 1009 on the west side of 
Roanoke Avenue in the city of Roanoke Rapids, with all improvements 
thereon at the time of the fire, was $75,000.00, and (c) at the time of the 
fire value of plaintiff's dower estate in that portion of the buildings on 
lots 1001 through 1009 on the west side of Roanoke Avenue, in which 
the Smith's hotel was being carried on, was $25,500.00. 

11. Based upon an expectanry of 28.2 years and a 6 per cent annuity 
from 34 per cent of the proceeds of insurance on the buildings, the court 
finds as a fact that the present cash value of plaintiff's interest in the 
proceeds of the insurance on said buildings is $10,283.90, with interest 
thereon from 12 February, 1943, the date on which the same was applied 
to pay the indebtedness secured by the deeds of trust, and concludes that 
to that extent plaintiff is a creditor of the estate of John Claude Smith, 
but that the debt therefor could not have been collected by action or 
other due proceeding from the administrator of the intestate-hence, {he 
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defendant is liable for the debt, but not beyond the value of the property 
inherited by her from John Claude Smith. 

12. Based upon expectancy of 28.2 years and a 6 per cent annuity 
in all of the proceeds of the insurance on the furniture and equipment 
in Smith's hotel, the present cash value of plaintiff's interest the court 
finds is $4,839.48. 

rpon the foregoing findings of fact and conclusions of law the court 
adjudged: ( 1 )  That  as between the plaintiff and the defendant, plaintiff 
is the owner of and entitled to $4,839.48 of the proceeds of insurance on 
the furniture and fixtures in Smith's hotel, and directs .he  guardian of 
Mary Ann Smith to pay same to Mae B. Smith, the plaintiff, individ- 
ually; ( 2 )  That  the plaintiff Mae B. Smith recover of Mary Ann Smith 
the sum of $10,283.90, with interest thereon from 12 February, 1943, 
for tht. payment of which a specific lien is given ( a )  upon the defend- 
ant's interest in the proceeds of insurance on furniture and fixtures in 
Smith's hotel, $1,160.52, and directs the guardian of Mary Ann Smith 
to pay the same to Mae 13. Smith, individually, to be credited and 
applied on this judgment; and (b )  upon all of the right, title, interest 
and estate in and to all of the real estate, specifically described by refer- 
ence, which the defendant Mary Ann Smith inherited from John Claude 
Smith. 

Defmdant appeals to the Supreme Court and assigns error. 

.-1llsbrooX., B e n t o n ,  G a y  & M i d y e f f e  f o r  p l a i n f i f f ,  app t~ l l ee .  
IT'. B. AllsbrooX: for  d e f e n d a n t ,  appe l lnn t .  

W I ~ B O R K E ,  J. The only exception appearing in the record on this 
appeal is "to the judgment as rendered by the court" below. This pre- 
sents for decision only the question whether wror appears on the face of 
the record. Cooper  c. Cooper ,  221 N .  C., 124, 19 S. E. (:la), 237; Q u e r y  
i s .  Ins. Co. ,  215 N .  C., 386, 1 1  S. E. (2d),  139; J o n e s  1 % .  Griggs ,  219 
N .  C.. 700, 14  S. E. (2d),  836, and numerous other cases. See N. C. 
Digest, subject Appeal and Error ,  key number 274 (7 ) .  Moreover, the 
judgment being an  essential part of the record, the Court will take notice 
of errors appearing in it, correct them and enter such judgment upon the 
facts established as in law ought to be rendered. T h o m f o n  v. Brad!] ,  
100 N. C., 38, 5 S. E., 910, and many other later cases. See Shepbrd's 
S. C. Citations. 

I11 the case in hand error appears upon the face of the judgment. 
F i r s t :  I t  appears that the furniture and equipment in Smith'? hotel 

were adjudged to be a part of and necessarily incident to the real estate, 
that is, the hotel building, and that same were allotted to and accepted 
by plaintiff as real estate and as part of her dower. The jury has found 
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that  a t  the time of the fire the value of plaintiff's dower estate in the 
portion of the building in  which Smith's hotel was being carried on was 
$25,500.00. Of this valuation the furniture and equipment having bee11 
c o n d e r e d  a part  of the real estate, the value of them must necessarily 
have been a t  least $6,000.00, tlie amount for which same were insured, 
leal ing no more than $19,500.00 as the value of plaintiff's dower in the 
building itself rather than $25,500.00 upon which tlie present cash value 
of 1 i ~ r  allnuity for life in the procwds of tlie insurance on the building 
mas calculated. And if the value of the furniture and equipment was 
greater thaii $6.000.00, for nhicli it  was insured, the value of plaintiff's 
doner in the building itself ~ l iould  be proportionately reduced arid the 
present cab11 value ascertained accordiagly. 

Second : The annuity should hare  been coniputed a t  four and one-half 
per cent, and not a t  six per cent. The statute, C. S., 1791, provides 
that : "TYhen a perqon is entitled to the use of a sum of money for life, 
or for a given timr, the iiitereqt thereon for one year may, computed a t  
four and one-half per cent, be considered as an  annuity a i d  the present 
cash T alue be ascertained as herein provided." 

Otlirr than a4 here i~idicated tlie judgnient entered appeari to he in 
accortlaiice nit11 well settled principles of law. See P u r r i s  c. C n r s f n p k a n ,  
73 S. C., 575; G u  u f h r n c y  7 .  I 'rnrce,  74 N. C., 308; Gore  t.. l ' ounscr ld ,  
105 S.  V., 228, 11 S. E., 160;  F o s t t r  1 3 .  D o r i s ,  175 K. C., 5-11, 95 S. E., 
917; ( 'hc  rtiicnl ( ' 0 .  7.. IT.nlsfon, IS7 S. C'., 817, 123 S. E., 196;  Blolcer  
2%. X t r r l i e n z i e ,  197 N. C., 152, 147 S. E., 529; H a r t l ~ s  1.. C'ruzc'forcl, 201 
S. C., 434, 160 S. E., 464; B7oir n 1 % .  X c L e a n ,  217 S. C., 555, 8 S. E. 
(%I), SO;; .ec also C. S., 59-60; Hndger  T .  Dn,riel, 79 N. C., 372; J l o f i t f  
1.. l ) n t s i c ,  205 N. C.. 565, 1 7 2  S. I?., 317; P r i c e  1 % .  d t k i n s ,  212 S. C., 
5 5 3 .  104 S. E., 2b4. 

The cause is remanded to the end that the value of the flu-niture and 
liotel eqnip~nent be asxrtaiiied and calculations made in accordance with 
tliiq opinion and for judgnient. 

E r ro r  and renianded. 

(Filed 13 October. 1043.) 

1. Clerks of Superior Courts # 23- 
In a11 action by n clerk of the S~~perior Court againqt hi.;: predeceqqor in 

office for the rccoverx of record., molles-. etc., in  the harids of the o ~ i t g o i ~ ~ p  
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clerk by virtue or under color of his office, C. S., 943, an order, making 
the county a party plaintiff, was improvidently entered, and allegations 
in the answer, asserting a cross action and further det'ense against. the 
county, were properly stricken. And i t  follows that related allegations 
in the reply, by way of answer to such cross action and further defense, 
should have been stricken also. 

2. Clerks of Superior Courts 5 23g: Judgments § 29- 

A judgment of a court of competent jurisdiction, removing n clerk of 
the Superior Court from office, creates a vacancy in the office of clerli, 
and, when no appeal is taken, is conclusive. 

3. Clerks of Superior Courts § 23e- 
In an action by the clerk of the Superior Court againrk his predecessor 

in office, for possession of records, books and funds under C. S.. 943, 
where defendant denied the allegations of the complaint that plaintiff 
was duly appointed clerk to fill a vacancy caused by the renioval of 
defendant and qualified as  such, and also made further affirmative allega- 
tion to like effect, there was error in allowing a motion to strike such 
affirmative allegations. 

4. Clerks of Superior Courts 55 23b, 23c: Public Officers 85 512, + 
Our statutes provide two separate and distinct remedies against clerks 

of the Superior Courts--one in behalf of the injured indiridual for a 
specific fund to which he is entitled or on account of a particular wrong 
committed against him by the officer, C. S., 354; and one in behalf of the 
new clerk against his predecessor in office to recover possession of records, 
books, papers and money in the hands of the outgoing clerk by virtue or 
under color of his office. C. S., 943. 

5. Clerks of Superior Courts § 23b: Statutes § 5a- 

Authority for a n  individual to sue an officer for money wrongfully 
detained, C. S., 354, and C. S.,  357, allowing damages a t  twelre per cent 
on any such recovery, relate to the same subject matter, are part of one 
and the same statute, and must be construed together. 

6. Clerks of Superior Cmurts 5 2%- 
Whether or not the clerk is entitled to the benefits of C. S.. 357, in a 

suit against his predecessor, is not now decided; but, granting that he is 
11ot so entitled, the law allows interest by way of damages on money 
wrongfully detained. 

APPEAL by  defendants f r o m  Williams, J., a t  J u l y  T e n n ,  1943, of LEE. 
Modified and  affirmed. 

Civil action instituted by  relator clerk against his predecessor i n  
office and  his surety fo r  a n  accounting, heard on motions to s t r ike 
pleadings. 

Defendant  Watson was elected clerk of the Superior  Court  of Lee 
County i n  1934, and was re-elected f o r  the t e rm beginning the first 
Monday i n  December, 1938. T h e  defendant surety company was surety 
upon his  official bond. O n  1 7  December, 1941, TTatson n-as removed 
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from office under judgment of court in an action then pending. Relator 
Underwood was appointed to fill the unexpired term. H e  thereupon 
instituted this action to comvel the defendant Watson to turn  over and 
deliver to him the records, documents, papers, moneys, and property 
belonging to said office and theretofore held by Watson by virtue or 
under color of his office. The defendant bank was joined for the pur- 
pose of obtaining an injunction against the disposition of funds on 
deposit in said bank in the name of Watson, clerk of the Superior Court. 

Complaint being filed, the defendants appeared and moved the court 
that Lee County be made a party plaintiff. On said motion, Stevens, 
J., entered an order making Lee County a party plaintiff and requiring 
plaintiffs to file a bill of particulars as to all items alleged to be due. 

Plaintiffs then filed an amended complaint in which no cause of action 
in behalf of Lee County against defendants, or either of thern, is stated. 
The defendants separately answered and in their answers undertook to 
set up a cross action against Lee County. To this cross action and other 
affirmative defenses contained in the answers, plaintiffs replied. 

After all pleadings had been filed defendants moved to strike certain 
allegations contained in plaintiffs' reply, and plaintiffs filed a counter- 
motion to strike certain allegations contained in the answers, including 
the allegation of a cause of action against Lee County. 

T h e n  the cause came on to be heard on said motions in the court 
below judgment was entered striking the allegation of the cause of action 
against Lee County and other allegations contained in the answer. The 
defendants excepted and appealed. 

T e a g u e  (e. TVilliarns a i d  G a ~ ~ i n ,  .Jackson (e. G a l i n  for plaintif fs,  ap-  
pellees. 

li. R. H o y l e ,  .T. G. Edwards ,  untl S. R. H o y l e  for de fendan t  W a t s o n ,  
appellant.  

&1. J .  Fle tcher  f o r  defendant  S tandard  Accident  Insurance  C o m p a n y ,  
appel lan f. 

BARS-HILL. J. While the motions and counter-motions challenge the 
propriety of a large number of allegations in the pleadings, the order 
btriking the allegations in the answers undertaking to set up  a cross 
action against Lee County is the real crux of the controversy. I f  the 
judgment below is sustained in thiq respect most of the other challenged 
allegations, both in the reply and in the answers, go out as a matter 
of course. 

The defendants allege, in substance, that during Watson's tenure of 
office Lee County instituted numerous tax foreclosure actions, which were 
prosecuted to final judgment; that  as a result official fees accrued to  the 
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clerk in the total sum of $46,193.50, of which $9,564.06 has been paid, 
leaving a balance of $36,629.44 still due and unpaid;  and tha t  the county 
is legally indebted to Watson in  said amount. Watson demands judg- 
ment therefor. Defendant insurance company prays that  it be allowed 
as a n  offset against any amount which may be adjudged to be due by 
Watson to plaintiff. 

Lee County seeks no recovery against either defendant. I t  has no 
interest in any recovery which may be had by Underwood, and Under- 
wood is in no way connected with the matters alleged against the county. 
As between them there is no community of interest in either cause of 
action. The  amount claimed by Watson, if recovered, would belong t o  
him individually. I t  would form no part  of funds on hand by virtue 
or under color of his office. Underwood could recover no wart thereof. 
Hence this cross action is wholly independent of and unrelated to the  
cause of action relied on by the relator clerk. 

To permit the allegations to stand ~ ~ o u l d  require the tr ial  of two 
distinct and independent actions ill one. The plaintiff would be required 
to stand by while defendants undertake in their cross action to recover 
funds of a third party with which to pay any recovery he may obtain. 
His  cause would be complicated and confused by evidenc3 entirely irrele- 
r an t  to his action. The law does not contemplate that  a litigant shall 
be so prejudiced in the prosecution of his cause. 

The order making Lee County a party plaintiff was improvidently 
entered. The allegations in the answers asserting a cross action against 
it  were properly stricken. I t  follows that  the court below erred in  
refusing to strike related allegations in the reply by mly  of answer to  
the cross action. 

There was no error in the order striking defendants' second further - 
defense. The efforts of the county to control the management of funds 
in the hands of the clerk; its change of method of audit and accounting; 
its alleged false entries and fictitious charges; and it,; other conduct 
alleged therein do not constitute a defense to this action. S o r  does the - 
fact that  defendant may have been harassed, embarrassed, and hindered 
in the discharge of his duties as clerk by the interference and inter- 
meddling of the board of commissioners excuse him froin accounting to  
his successor for any money actually received by him u~ tde r  color of his 
office for which he has not accounted. H e  is called upon to account for  
the true amount due and nothing more-and this is the measure of his 
liability. 

The defendants denied the allegations in the complaint that  the relator 
Underwood was duly appointed as clerk of the Superior Court to fill the 
vacancy caused by the remora1 of Watson and has duly qualified and is  
now acting as such. I n  addition, they made further aflirmatire allega- 
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tions to like effect. The affirmative allegations were stricken. I n  this 
there was error. 

The  defendant Watson was removed from office by judgment of a 
court of competent jurisdiction, creating a vacancy in  the office. From 
that  order he did not appeal. H e  is concluded thereby. Even so, the 
relator must allege and show that  he is the party appointed to fill the 
racancy. Unless estopped by his conduct so to do, the defendant may 
both deny the allegation and affirmatively assert the contrary. Although, 
ordinarily, a simple denial is sufficient, this does not preclude as objection- 
able a positive assertion by way of denial. 

The relator Underwood seeks to recover the several funds itemized in 
the bill of particulars "with damages thereon as provided by law," and 
the "damages" are estimated a t  twelre per cent. The court correctly 
declined to strike the allegations of damages. 

Our statutes provide two separate and distinct remedies-one in behalf 
of the injured individual for a specific fund to which he is entitled or on 
account of a particular ~i-rong committed against him by the clerk, 
C .  S., 354. and one in behalf of the clerk against his predecessor in office 
to recover possession of records. books, paper., and money in  the hands 
of the outgoing clerk by virtue or under color of his office. C. S., 943. 

Authority for an individual to sue an  officer for money wrongfully 
detained (C. S., 354) was granted by an Act adopted in 1793. 1 Potter, 
Laws of North Carolina, ch. 354 (1819). This Act provided for sum- 
mary judgment agaimt constables only. Later another Act was adopted 
making provision for summary judgment against other public officials. 
including clerks. 2 Potter, Laws of Sort11 Carolina, ch. 1002, sec. 1 
(C. S., 336). Section 2 of the Act provides that  the aggrieved party 
may recover, over and above the sum detained, damages a t  the rate of 
twelve pcr centum per annum from the time of such detention until pay- 
ment. This qection has been brought forward in the various codifications 
and is now C. S., 337. Hence t h ~  two wt ions ,  C. S., 354, and C. S., 
357, relate to the same subject matter and are a part  of one and the same 
statute. They must be construed together. P a s y u o f a n k  C o u n f y  c. H o o d ,  
209 S. C.. 552, 154 S. E., 5. 

The interest by way of damages is allowed to the individual entitled 
to the money and ~ h o  sues for the same. S. 2 % .  Gant ,  201 h'. C., 211, 
159 S. E., 427. See also Tt ' ind ley  r .  L u p f o n ,  212 S. C., 167, 193 S. E., 
213, and TT'oorl 7%. Bnlrk, 199 X. C., 371, 154 S. E., 623. 

The right of thr  clerk to bring an action does not rest on ally injury 
done to him, but on the ground that the law requires that  each successive 
clerk shall receive from the retiring clerk all the records. books, papers, 
m o n e y  and property of his office in order that the business of the clerk 
of the Superior Court m a -  be conducted intelligently, systematically, 
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and ec~onomically. Peebles 7 % .  Roone,  116 h'. C., 57, 21  S. E., 187, 
59 A. L. R., 5 3 ;  S t a f e  E'z Rel .  Gilnzore c. W a l k e r ,  195 S. C., 460, 1 4 2  
S. E., 579;  8. v. ,%!artin, 188 N. C., 119, 123  S. E., 631. I t  reqti on a n  
entirely different statute. C. S., 943. 

I n  view of the  distinctions between the  two acts, is the clerk here 
entitled t o  the  benefits of C. S., 3571 T h i s  we have not heen called upon  
to decide. Granted t h a t  he is not. E v e n  so, the  l aw allows interest by  
way of damages on money wrongfully detained. King 1 % .  Phillips, 9 5  
N .  C., 245 ;  Ripple  v. Morfgnge  Corp.,  193 n'. C., 422, 137 S. E., 1 5 6 ;  
B a n k  c. Insurance Co., 209 N. C., 17, 182 S. E., 702. F r o m  what  date, 
upon what  amount ,  and a t  what  ra te  interest is to  be allowecl will be 
decided by  the  t r ia l  court on the  verdict rendered. 

T h e  motions to  strike came on to be heard before the judge preqiding 
a t  term. T h e  cause was pending on the  docket of t h a t  court.  T h e  juris- 
diction to  hear  and  decide the  motions cannot be successfully aqqailed. 
Shepnrd 1.. Leonard,  a n f e ,  110. 

T h e  judgment below must be modified to  accord with this opinion. 
Nodified and  affirmed. 

STATE O N  RELATIOK OF A. 0 .  HEDGEPETH v. I>. L. SWASSO?;. SHFRIFF OF 

YASCE COUNTY, A m  THE XATIONAL SURETY C'ORIPASY. 

(Filed 13 October, 1943.) 

1. Public Offlcers 55 7a, 'ih 
While public officers, acting in a judicial or qirnsi-judicial capacity, a r e  

exempt from civil liability and cannot be called upon to respond ill dam- 
ages to private individuals for the honest exercise of judgment. eren 
though such judgment be erroneous; however, when )public officers in 
such cases, instead of acting in an honest esercise of their jndgmcwt, act 
corruptly or of malice, such officws are liable to an infiridual for dam- 
ages suffered by reason of such corrupt and malicious conduct. 

2. Public Offlcers 3 'ib: Sheriffs 5 6d: Principal and Surety 33 17, 20- 
Where the complnint alleges that defendant, a sheriA', in procuring a 

senrch warrant for plaintiff's premises and a warrant for his arreit  upon 
a charge of violating the prohibition law% acted corruptly and with 
malice, wantonly, falhely, without probable cause and w~thont  regard for  
th13 public interest, and out of hate and revenge, it  n a s  error for the 
court below to sustain a demurrcr ore tcnzi8. As defendant sllrety com- 
pany is the sheriff's bondsman and liable for his mi~cnnc~uct.  C. S.. 3.74, i t  
follows that there was likewise error in sustaining the demnrrcr filed by it. 

APPEAL by  the  plaintiff f r o m  B u r n e y ,  J., a t  J u n e  Term,  1043. of 
VANCI~ .  
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This is a suit instituted by the plaintiff in the name of the State 
against one defendant as Sheriff of Vance County and the other as surety 
upon the official bond of the Sheriff, for injuries alleged to have been 
caused by the misconduct in office of the Sheriff, under the provisions 
of Consolidated Statutes, 354. The complaint alleges that  the defendant 
sheriff set out and wrongfully and negligently left fire burning a t  a still 
on land adjoining the land of the plaintiff, and that  said fire spread over 
and damaged the land of the plaintiff, and that  the defendant made no 
effort to extinguish such fire when informed of the danger incident 
thereto; and further, that  five days after said fire had burned his woods 
and timber the plaintiff caused a warrant  to be issued for the defendant 
charging him with a violation of C. S., 4312, by setting fire to brush and 
other material whereby other property was endangered and destroyed, 
without keeping the same properly guarded; that  immediately after the 
warrant  procured by the plaintiff had been served upon him the defendant 
Sheriff secured a search marrant for  the premises of the plaintiff, charg- 
ing that  the plaintiff did have in his dwelling "spirituous and intoxicat- 
ing liquors for the purpose of selling said liquors as strong drink," and 
thereafter on the same day the defendant secured a criminal warrant 
charging the plaintiff "with operating a whiskey still and did manufac- 
ture intoxicating ~vhiskey," and upon this warrant the defendant caused 
plaintiff to be arrested a t  his home in the presence of his wife and chil- 
dren, and imprisoned until he gave bond. I t  is alleged that  "the defend- 
ant, Swanson, then acting by r i r tne  and under color of his office as 
Sheriff of Vance County, and inspired not by any regard for the public 
interest or welfare, but simply and solely out of hate, vengeance and 
malice toward this plaintiff, wilfully, wantonly, falsely and maliciously, 
contriring and intending to iiljure the plaintiff, and to cause plaintiff 
to be arrested," procured from a justice of the peace a search and seizure 
warrant, authorizing the defendant Swanson to search the premises of 
the plaintiff ;  and it is also alleged "That the said defendant, Swanson, 
a t  the same time he procured the search and seizure warrant . . . by 
meails of a false and malicious affidavit as hereinbefore set forth, went 
before . . ., the Clerk of Recorder's Court of Vance County, and falsely, 
wantonly, and maliciously, and without reasonable or probable cause 
therefor. charged the plaintiff, before the Clerk of the Recorder's Court, 
with violation of the liquor laws of the State by operating a whiskey 
still and manufacturing intoxicating liquor, and by means of a false 
and malicious affidavit caused said Clerk of Recorder's Court to make 
out a writ in clue form of law for the arrest of plaintiff, and said defend- 
ant, Swanson, falsely, maliciously, and without probable cause caused 
plaintiff to be arrested on said charge, . . ." and that  when the case 
came on for trial the "Judge of the Recorder's Court directed that said 
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proseciltion and warrant  be no1 prossed. That  a no1 pros was thereupon 
entered in said cause and said prosecution was thereby ended and wholly 
determined, and this plaintiff was released from his bond and discharged 
from said Court"; that  in swearing out the warrant:; aforesaid the 
defendant "Smanson was actuated throughout, not by any regard for the 
public interest, but solely and exclusively by the hate, malice and spirit 
of revenge which he entertained toward the plaintiff"; and ". . . in 
smearing out said warrants and procuring the searching of the plaintiff's 
premises, and the arrest and prosecution of plaintiff upon a criminal 
charge, professed to be acting, and was acting, under and by r i r tue  and 
color of his office, as Sheriff of Vance County." 

To the complaint the defendants, and each of them, filed demurrers 
ore fentts upon the ground that  the complaint did not state facts suffi- 
cient to constitute a cause of action. The demurrers were sustained and 
the action dismissed, to  which ruling the plaintiff objected and preserred 
exception, and appealed to the Supreme Court. 

H i l l  Yarborough, J. X. Peace, and A .  A.  Bunn for  plaintiff, appellanf. 
Gholson (e. Gholson and J. P. CE J .  11. Zollicofler for  defendrtnts, 

appellees. 

SCHENCK, J. This action was instituted by the plaintiff, in the name 
of the State, against the defendant Swanson in his official capacity as 
Sheriff' of Vance County, and the defendant. the National Surety Com- 
pany, as surety on the Sheriff's official bond. 

The question posed by this appeal is whether a sheriff is liable in h is  
official capacity in an action for malicious prosecution for clamages to 
an individual caused by acts involving the exercise of judgment and 
discretion and committed within the scope of his official duties? 

The law applicable to the facts alleged in the complaint, as enunciated 
by the opinions of this Court, is that  public officers acting in a judicia1 
capacity or quasi-judicial capacity are exempt from cil i l  liability and 
cannot be called upon to respond in damages to prirate individuals for 
the honest exercise of his judgment though his judgment may have been 
erroneous; however, in cases where a public officer, even judicial o r  
quasi-judicial, instead of acting in an honest exercise 0:' his judgment, 
acts corruptly or of malice, such officer is liable in a suit instituted 
against him by an  individual who has suffered special damage by reason 
of such corrupt and nlalicious action. I n  other words no action lies 
against a public officer for an  honest exercise of his discretion, though 
erroneous, but for a corrupt or malicious exercise of discretion such 
officer may be made to respond in damages to an individual injured 
thereby; Templeton z.. Beard, 159 K. C., 63, 74 S. E., 735 ; "It is other- 
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wise in the case of judicial officers and also of administrative officers 
when engaged in  official acts involving the exercise of judgment and 
discretion, i n  which case they are sometimes termed quasi-judicial. The  
principle governing in these cases is that  they cannot be held responsible 
unless it is alleged and proved that  they acted 'corruptly or with nlalice.' " 
R i p p  11. Farrell,  169 N. C., 551, 86 S. E., 570; ibid., 173 N. C., 167, 
91 S. E., 831; Xoye T .  McLnwhorn, 205 N. C., 812, 182 S. E., 493; 
Old For t  v. Harmon, 210 S. C., 241, 13  S. E. (2d),  423; Tl'i1Xin.s c. 
Burton, 220 R. C., 13, 16  S. E. (2d),  406. 

Applying this law to the allegations of the complaint we are con- 
strained to  hold that  his Honor erred in sustaining the demurrers ore 
tenus lodged by the defendants. 

There is ample allegation of the fact that  the defendant in procuring 
the search warrant  for the plaintiff's premises and the warrant  for his 
arrest upon a charge of violating the prohibition lams acted corruptly 
and with malice. True, thr  words "corruptly" or "corruption" are not 
used to describe thc action of the defendant but the words "falsely," 
l'~vantonly," "out of revenge" and "without regard to the public interest" 
all imply corrupt action on the part of the defendant Sheriff. And the 
words "out of hate," "malicions" and similar expressions in the complaint 
are a clear allegation of malice. The complaint likewise alleges that 
the action of the defendant Sheriff in procuring the search of the plain- 
tiff's premises and arrest of his person was "without probable caure." 

The requirements for an action for malicious prosecution against a 
public officer to recover damages caused by the performance of discre- 
tionary acts by such oficer in a corrupt and malicious nlanrler having 
been alleged, the demurrer to the complaint filed by the Sheriff wa. 
erroneously sustained, and since the defendant surety company was 
liable, under C. S., 354, which prorides "every such officer and the 
sureties on his official bond5 shall be liable to the persons injured for all 
acts done by said officer by virtue or under color of his office," to any 
person injured by reason of any niisconduct of the Sheriff in office, it  
follows that  the sustaining of the demurrer to the con~plaint  filed by 
the surety mas likewise erroneous. Price c. Honeycutt, 216 N. C., 270. 
4 S. E. (2d),  611. 

The judgment of tile Superior Court is 
Reversed. 
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STATE v. DR. C. DILLIARD, JR.  

(Filed 13 October, 1943.) 
1. Evidence 8 s  27, 41- 

In a criminal prosecution for performing a n  operation on a pregnant 
woman, evidence of prosecutrix that she was told by a third person about 
the operation defendant gave, in explanation of her visit to defendant, 
is not hearsay and is competent. 

2. Evidence 8 47- 
Expert testimony is admissible where it  relates to inatters requiring 

expert skill or knowledge in the medical field, about which a person of 
ordinary experience would not be capable of forming a satisfactory con- 
clusion, unaided from one learned in the medical profession. 

3. Evidence fj 5 2 -  

Where a medical expert witness merely expresses his professional 
opinion upon an assumed finding of facts, and the facts assumed are 
supported by the testimony previously offered, such evidence is competent. 

4. Appeal and  Er ror  88 Bb, 6f, 23- 
Broadside exceptions will not be considered. An assignment under 

C .  S., 561, must particularize and point out specifically wherein the court 
failed to charge the law arising on the evidence. 

5. Criminal Law 8 56- 
A motion in arrest of judgment must be based on some matter which 

appears, or for the omission of some matter which ought to appear, on 
the face of the record, creating a vital defect in some phase of the pro- 
ceeding. 

6. Criminal Law 54c- 
Upon the trial on an indictment charging the performance of an opera- 

tion on a woman (1) quick with child, with intent to destroy the child, 
and ( 2 )  with intent to procure a miscarriage, C. S., 4226, 4227, there was 
a verdict of guilty, and upon the jury being polled, each juror stated that 
the verdict related to the first count, which verdict was entered; and 
upon retirement and further consideration of the second count, a s  
instructed, the verdict on that  count was not guilty, the defendant is not 
prejudiced thereby. 

APPEAL by  defendant f r o m  Frizzel le ,  J., a t  Apr i l  Term, 1943, of 
WAYNE. NO error. 

Cr imina l  prosecution on bill of indictment charg ing :  (1) T h a t  the  
defendant  performed a n  operation upon  the prosecutrix, quick with 
child, wi th  intent  to  destroy such child. C. S., 4226; and  (2) t h a t  the 
defendant performed a n  operation upon the  prosecutrix wi th  intent  t o  
procure a miscarriage. C. S., 4227. 

T h e  prosecutrix, a resident of Wilmington, N. C., discovering t h a t  she 
was pregnant, telephoned defendant  a t  Whiteville, N. C. S h e  then inter- 
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viewed him twice, once in August and once in September, relative to 
procuring an  abortion. A t  that  time she did not have the necessary 
money. I n  December she visited his office, then in Goldsboro, a t  which 
time he performed a n  operation on her "to get rid of the baby." The  
first operation did not produce the desired results. She returned to his 
office on a Tuesday and he again submitted her to  treatment. On the 
following Saturday morning she gave premature birth to a fairly well 
developed child, about 714 lunar months of age. I t  was either stillborn 
or died a t  birth. This prosecution followed. 

When the cause came on to be tried in the court below, the jury 
returned a general verdict of guilty. Upon being polled a t  the request 
of the defendant, they stated, each for himself, that  they found him 
guilty on the first count but did not consider the second count. The 
court then directed them to return to  their room and consider the second 
count. They then returned a verdict of not guilty on the second count. 
The court below pronounced judgment, and the defendant excepted and 
appealed. 

Attorney-General McMul lan  and Assistant Attorneys-General Pat ton  
and Rhodes for the Xfate. 

J .  Faison T h o m s o n  for defendant ,  appellant. 

BARNHILL, J. The defendant offered no testimony in defense. But  
the nurse who acted as an  attendant i n  his office did testify in behalf of 
the State. H e r  testimony and that  of the prosecutrix was amply sufficient 
to repel a motion to dismiss under C. S., 4643, and to require the determi- 
nation of the issue of guilt or innocence by the jury. 

The prosecutrix testified that  she went to see the defendant to obtain 
his services and '(I told him Mrs. Haifle told me about him, the operation 
he gave. She had told me about this operation he gave." To her state- 
ments as to what she told him the defendant excepted and moved to 
strike. The  exception is bottomed upon the assumption that this was 
hearsay testimony. I t  cannot be sustained. 

This was a statement made to the defendant in explanation of the visit 
by prosecutrix. I t s  probative force does not depend, in whole or in part, 
upon the competency and credibility of any person other than the wit- 
ness. 8. v. Green, 193 N. C., 302, 136 s. E., 729;  S. v. Lassiter,  191 
N. C., 210, 131 S. E., 577; S. I>. Simmons ,  198 N. C., 599, 152 S. E., 
774; l 'eague v. Wilson ,  220 N .  C., 241, 17  S. E. (2d),  9. I t  does not 
put a t  issue the truth or falsity of the statement made by Mrs. Haifle. 
It derives its value from the credibility of the witness. I t  was made on 
oath and the maker was subject to cross-exanlination. Hence it does 
not come within the hearsay rule. 
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The State examined Dr. A. 13. Elliott, Health Officer of New Hanover 
County, who saw the body of the child after birth. During his examina- 
tion he was asked certain hypothetical questions, to which defendant 
excepted. 

The hypothetical question answered by the witness clearly assumed 
the facts and circumstances surrounding the treatment rendered prose- 
cutrix by defendant and the subsequent premature birth relied on by the 
State to establish the crime charged. I t  combined sub'stantially all the 
facts about which evidence was offered, and i t  was sufficiently explicit 
for the witness to give an  intelligent and safe opinion. The witness 
drew no inference from the testimony. H e  merely expressed his pro- 
fessional opinion upon an  assumed finding of facts, and the facts assumed 
were supported by testimony previously offered. I t  related to matter 
requiring expert skill or knowledge in the medical field about which a 
person of ordinary experience would not be capable of forming a satis- 
factory conclusion unaided by expert information from cne learned in the 
medical profession. Pigford v. R. R., 160 S. C., 93, 75 S. E., 860; 
S. v. B o w m a n ,  78 S. C., 509; R a y  2). R a y ,  9s  N. C.. 567; J l a r f i n  v .  
Hanes  Co., 189 N.  C., 644, 127 S. E., 688; Godfrey I ! .  Power Co., 190 
N. C., 24, 128 S. E., 485. Subsequent questions addressed to the doctor, 
to which exception was entered, merely sought and obtained explanation 
and simplification of his opinion. The testimony mas competent. 

Defendant likewise makes broadside exception to the caharge for that  it 
fails "to declare and explain the law arising from tht. facts." I n  his 
brief under this assignment he contends that  the court failed to charge 
on the clause "unless the same shall be necessary to prllserve the life of 
the mother." Apparently this provision of the statute constitutes an 
exceptive proviso, of which the defendant must take adrantage by way 
of defense. S. v. Connor, 142 N.  C., 700, 55 S. E., 78'1; S. v. Johnson,  
188 X. C., 591, 125 S. E., 183;  S. c. E p p s ,  213 N.  C., 709, 197 S. E., 
580; 8. v. Davis, 214 X. C., 787, 1 S. E. (2d) ,  104, and cases cited. 
This we need not now decide for the reason that the assignment is too 
general and indefinite to present any question for dec~ision. Rooks 2 % .  

Brmce, 213 N. C., 58, 195 S. E., 26;  S. v. Webster ,  218 N .  C., 692, 12 
S. E. (2d) ,  272; Jackson v. Lumber  Co., 158 N .  C., 317, 74 S. E., 350; 
Davis c. Keen ,  142 X. C., 496, 55 S. E., 359. UnplGnted, broadside 
exceptions will not be considered. McKinnon  v. Xorr i son ,  104 N .  C., 
354, 10 S. E., 513; Razcls c. Lupton ,  193 K. C., 428, 137 S. E., 175. 
The Court will not go on a voyage of discovery to ascertain wherein the 
judge failed to explain adequately the law in the case. Cecil v. Lumber  
Co., 197 N .  C., 81, 147 S. E., 735. The assignment must particularize 
and point out specifically wherein the court failed to charge the law 
arising on the evidence. 
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The jury returned a general verdict of guilty. Upon being polled a t  
the request of the defendant, each juror stated that  he found the defend- 
ant guilt? on the first count. Eleven said they did not consider the 
second count. One stated, "I understood it took the second count in 
consideration if we all found him guilty on the first count." Whereupon, 
the verdict of guilty on the first count mas entered, and the court directed 
the jury to return to their room and reach a verdict on the second count. 
They then, after further deliberation, returned for their verdict on the 
second count ('not guilty on the second count." The record fails to 
disclose any exception to this proceeding entered a t  the time. Bu t  the 
defendant, after the rendition of the verdict, moved in arrest of judgment. 
Thi-, motion must be denied. 
d motion in arrest of judgment must be based on some matter which 

appears, or for  the omission of some matter which ought to appear, on 
the face of the record, creating a vital defect in some phase of the pro- 
ceeding. S. r .  IllcKni.ql~f, 196 N. C., 259, 145 S. E., 281, and cases cited; 
8. v. Linney, 212 N. C., 739, 194 S. E., 470; S. v. BTOWL, 218 K. C., 
415, 11 S. E.  (2d) ,  321. 

EIere no defect appears. d verdict of guilty was rendered. Upon 
being polled, the jurors, each for himself, stated that  it related to the 
first count. I t  was so entered. As to that  the record is clear, and i t  
was upon this verdict that  judgment was pronounced. Even if we 
concede-and we do not-that the further proceedings in respect to the 
secoiid count were irregular, the ~rerdict on that  count was "not guilty." 
I t  follows that  the defendant has not been prejudiced thereby. 

The other assignments of error not specifically discussed are untenable. 
I n  the trial below we find 
Ko error. 

STATE v. LEROY CAMERON A X D  ROBERT J. CAMERON. J R .  

(Filed 13 October. 1943.) 
1. Larceny # 1- 

Larceny is the felonious taking and carrying away of the goods and 
prowrty of another. with the intent to deprive the owner of the use 
thereof and with a view to some advantngr to the taker. 

2. Larceny & 

Where nearly eight months intervene between the alleged theft and 
the stolen property being found in the possession of defendants, there is 
no  presumption of fact of guilt of defendants under the doctrine of recent 
possession. 
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3. Larceny § 7- 
In a criminal prosecution for larceny and receiving a€ a bicycle, where 

the evidence tended to show that the bicycle was taken in the night from 
a parked truck, and was found near the same place ahout eight months 
thereafter in the possession of defendants, who made contradictory and 
false statements about how they came by it, there is not sufficient evidence 
tu convict and a motio~i for nonsuit should have been granted. C. S., 4643. 

APPEAL by defendants from Williams, J., a t  Ju ly  Term, 1943, of LEE. 
Criminal prosecution tried upon indictment charging defendants, in 

two counts, (1 )  with the larceny of a bicycle of value less than  twenty 
dollars, the property of H. L. Clark, and ( 2 )  with receiving said bicycle, 
knowing it to have been feloniously stolm, taken and carried away 
contrary to the form of the statute, etc. 

I n  the tr ial  court evidence for the State as disclosed in the record on 
this appeal tends to show these facts: On 18  Bugust, 1942, about 5 
o'clock in the afternoon, while H. L. Clark was moving, and on his way 
from Jacksonville to Greensboro, in this State, in a pick-up truck and 
trailer, with a bicycle owned by him tied on top of the load on the truck, 
and after passing through and beyond Sanford westwardly on the Boone 
Trail, a tire on the trailer blew out a t  the farm of G. L. Stroupe, making 
it necessary to have repairs made to the tire. H e  put the truck "under 
the shed or barn on the Stroupe placeu-the big green barn on the left 
side of the highway, in which barn fodder and hay were stored. The 
bicycle "was taken off that  night"; "it had been roped down." Clark 
told Stroupe about it, and he reported i t  to the officers. Clark next saw 
and identified the bicycle in June,  1943, about two inonths after the 
sheriff and a patrolman had found it, on Saturday night, 3 April, 1943, 
about 10:15 o'clock, in possession of defendants as they were tying i t  
on the front bumper of a Ford coach parked on the right side of the 
highway about 150 feet beyond the barn from Sanford. Both tires of 
the bicycle were flat. I t  was "real dusty." Between the spokes there 
were small pieces of hay and fodder-blades of fodder hung in the 
spokes. The sheriff and the patrolman chanced to pass along the high- 
way a few minutes before and saw the parked Ford coach. I n  it there 
was a Negro woman whom they later ascertained to be the wife of 
defendant LeRoy Cameron. She told them that  the driver "got out and 
left the car and she didn't know where he was gone." The officers rode 
up the road two or three miles and came back, and, finding the defend- 
ants there in the dark with the bicycle as above stated, they got out and 
interrogated defendants about where they got the bicycle. They made 
contradictory statements in the course of questioning by the officer. 
Defendant LeRoy Cameron first said that  the bicycle belonged to his 
brother, Robert, Jr . ,  who was a t  home, when in fact Robert, J r . ,  was 
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present; that  Robert "had left it  there for him to pick up"; and that he. 
LeRoy, "got i t  right u p  here above the road in  the bushes." Thereupon, 
a t  the request of the sheriff, LeRoy went with him to show him where 
he, LeRoy, found the b icyclebes ide  a fence that  came down just about 
where the car was ~arked-an open spot-hard ground, little grass- 
with small cedar trees-but no fodder and no "marking" there. Defend- 
ant LeRoy Cameron also told the officers that  the bicycle belonged to his 
brother Arthur who got i t  up  a t  John  Hubbard's home-out of the barn 
-and brought it down that  afternoon on a truck and put it out there 
that night and had sent him, LeRoy, to get it-that "his brother told 
him to come out and get it." 

The next day Arthur Cameron, brother of defendants, took the patrol- 
man and showed him "where he left the bicycle." The place he showed 
was about 200 yards from where LeRoy Cameron took the sheriff the 
night before. 

John Hubbard, as witness for the State, testified that  while there were 
barns on the Tomberlin place on which he lived in a rented house, he 
did not farm, and did not rent or have a ba rn ;  that  Arthur Cameron did 
not get the bicycle from him;  and that  he never saw i t  until i t  was 
shown in court. 

The defendant Robert Cameron, Jr . ,  was not heard by the officers to 
say anything when LeRoy Cameron said in his presence that  the bicycle 
belonged to his brother, Robert, J r . ,  but later stated to the officers that  the 
bicycle did not belong to him and that  he had never seen i t  before. 

While there is evidence that Arthur Cameron lived, and was tenant 
on the Stroupe farm until "last Fall," and that the defendants and their 
mother lived on the place at one time several years ago, the evidence is 
that  the defendants now l i re  "on a place . . . five or six miles from the 
Stroupe place." 

G. L. Stroupe, as witness for the State, testified that  defendants had 
worked for him off and on many different times, and that  the other 
brother, Arthur, was working there all the t ime; that  LeRoy had worked 
for him in the "brick a t  New River" and came up with him often on 
week ends; that  Robert helps on the farm some, helps keep the yard- 
helps do anything that  was to be done "when I could get him to work." 
This witness testified a t  length, but the sum and substance of his testi- 
mony is that  through their brother the defendants had "legal access" to 
the barn, but that  he would not swear that  he had seen either one of 
them on his place for a week prior to the alleged theft, and that  he 
doubted whether he himself was there a week before or not. H e  said, 
"I doubt it very seriously," and that  he thinks that  Junior was living 
on the place in August, 1942, "but I wouldn't swear tha t ;  I think he 
was." Then in answer to question by the court, "Is that  your best recol- 
lection 2" he answered, "Yes, sir." 
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Upon the tr ial  below the court instructed the jury:  "If you convict 
both under the first count, charging larceny, you need not consider the 
charge of receiving stolen property." 

Verdict: Guilty of larceny as charged in the bill of indictment. 
Judgment:  Each to be confined in the common jail of Lee County for 

not less than eighteen months nor more than two years, and assigned to 
work the roads under the direction of the State Highway and Public 
Works Commission. 

Defendants and each of them appeal to the Supreme C'ourt, and assign 
error. 

Attorney-General iMcMullan and Assktant Attorneys-General Patton 
and Rhodes for the State. 

K. R. Hoyle for defendants, appcllants. 

WINBORNE, J. This is the determinative question on this appeal: 
I s  the evidence, taken in the light most favorable to the State, sufficient 
to take the case against defendants to the jury on the charge of larceny, 
and to support against them a verdict of guilty of larceny? I t  arises 
upon defendants' exceptions to the refusal of the court ( I )  to grant  their 
motions for judgment as in case of nonsuit under provisions of C. S., 
4643, and ( 2 )  to give certain peremptory instructions. We are of 
o ~ i n i o n  that  the exceptions are well taken. 

Larceny is the felonious taking and carrying away of goods and prop- 
erty of another with intent to  deprive the owner of the use thereof and 
with a view to some advantage to the taker. S. v. Holder, 188 N. C., 
561, 125 S. E., 113. 

The trial court properly held that  because of the length of the period 
of time, nearly eight months, intervening between the date of the alleged 
theft of the bicycle and the date on which it was found in their posses- 
sion there is from the bare fact of possession of the bicycle by de- 
fendants no presumption of fact of the guilt of either of the defend- 
ants under the doctrine of recent possession, and that  the fact of 
such possession by them becomes only a circumstance to be consid- 
ered in connection with other evidence bearing upon the guilt or 
innocence of the defendants. This appears to be in  accordance with 
decisions of this Court. S. v. ~VcFnlls, 221 N .  C., 22, 18 S. E. 
(2d),  700, and cases cited. See also S. v. Rights, 82 X. C., 675; S. v. 
Jennett, 88 K. C., 665; S. v. Hullen, 133 N .  C., 656: 45 S. E., 513; 
S. v. Reagan, 185 N .  C., 710, 117 S. E., 1 ;  S. v. Riley, 188 N .  C., 72, 
123 S.  E., 303. I n  the light of this ruling of the tr ial  court, we are of 
opinion that  evidence connecting defendants with the original taking 
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of the  bicycle is lacking. T h a t  either of defendants was on the  S t roupe  
f a r m  or  i n  vicinity of the  d t roupe  barn  a t  the  t ime of the t ak ing  is  
purely conjectural.  T h e  witness was unwilling t o  swear t h a t  h e  h a d  
seen them there, a n d  t h e  j u r y  should not be permitted on testimony of 
the  witness t o  speculate t h a t  they were there. Mitchell v. Melts, 220 
N. C., 793 ,18  S. E. (2d) ,  406. 

Moreover, while their  possession m a y  raise a suspicion a s  t o  the lawful- 
ness of it ,  the  evidence points t o  the  fact  t h a t  they obtained possession 
f r o m  other  person t h a n  t h e  owner of t h e  bicycle. Hence, the  verdict 
rests i n  t h e  realm of speculation. 

T h e  judgment  below is 
Reversed. 

JOHS H. "PAT" HIGGINS v. 31ATILDA4 HIGGISS, ORA LEE WILLIS AND 
SAM WILLIS. 

(Filed 13 October, 1943.) 
1. Deeds §§ 13a, 17d- 

In  construing a clause in a deed providing for support and maintenance, 
its legal effect must be determined by a construction of the entire instru- 
ment. A collateral agreement, not appearing in the deed, in  the absence 
of fraud or mistake which would warrant a reformation of the instru- 
ment, will not support an equitable lien on the premises conveyed for the 
enforcement of the collateral agreement. 

8. Deeds 9 17d- 
The grantee, in a deed containing a corenant for support and mainte- 

nance, has a right to convey the land and to transfer the charge to his 
grantee, who would take with notice of the provisions in the original deed. 

3. Same: Equitable Liens 1- 

T h e r e  plaintiff's conveyance of lands contained a prorision that grantee 
would keep grantor in sickness and old age and grantee conve~ed the 
lands in fee, receiving in exchange therefor other lands in fee to himself 
and wife by the entireties without covenant for support, which, after the 
death of the husband, the wife, one of defendants, conveyed to the other 
defendants, reserring a life estatr? to  herself and plaintiff, with provision 
that one of grantees is to give reasonable amount of aid to plaintiff in 
sickness and old age, on suit for breach of covenant for support of plain- 
tiff and verdict for plaintiff on all ibsnes, i t  was error for the court to 
hold that plaintiff is entitled to an equitable lien upon the lands of 
defendants. 

APPEAL by defendants f r o m  d l l ~ y ,  J., a t  J a n u a r y  Term,  1943, of 
YAXCEY. 

Civil action against defendants f o r  alleged breach of corenant  f o r  
support  and  maintenance. 
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Plaintiff executed a deed to James Higgins, dated 20 March, 1922, in 
consideration of $500.00 to him paid by James Higgins, and after the 
descri1,tion of the land in said conveyance, there appear3 the following: 
"I further agree to keep him in sickness and old age." 

On 17 Xarch,  1925, James Higgins and wife, Matilda Higgins, con- 
veyed said land to J. Will Higgins in exchange for oiher land. The 
land receired in exchange was conveyed to James Higgins and Matilda 
Higgins, and held by them for some years as tenants by the entirety, and 
the conreyance to them contains no provision for the support of John  H. 
Higgins, the plaintiff. James Higgins died and thereafter, on 7 June ,  
1940, Matilda Higgins conveyed the land to Ora Lee Willis and her 
minor son, Sam Willis, which deed contains the following provisions : 
"This deed will not come in effect until the death of Matilda Higgins 
and John P a t  Riggins and they are to have full control as long as they 
live. The said Ora Lee Willis is to give reasonable amount of aid and 
care in sickness and old age, or this deed be Sone void." 

A guardian ad l i t e m  was duly appointed for Sam Willis. 
The jury returned the following verdict: 
''1. Did the plaintiff institute his action within 3 years from the time 

his cause of action arose? Ans. : 'Yes.' 
@2. Did the plaintiff institute his action within 10 years from the 

time his cause of action arose? Bns.: 'Yes.' 
"3. Did James Higgins in his lifetime accept the Dt>ed for the land 

therein described, from J. 11. Higgins, dated March 20th, 1922, on 
condition and with the understanding and agreement that  he would 
from time to time, keep and maintain the said J. H. Higgins, in his 
sickness and old age, as alleged in the complaint 2 hns .  : 'Yes.' 

"4. Did James Higgins, in his lifetime, commit a breach of said con- 
dition and agreement in his lifetime, as alleged in the coinplaint? Ans. : 
'Yes.' 

"5. Did Matilda Higgins a t  the time, or thereafter, of the execution 
of the deed to her and James Higgins, assume the obligation of support 
of John H. Higgins ? Ans. : 'Yes.' 

"6. Did Matilda Higgins commit a breavh of said condition? hns .  : 
'Yes.' 

"7. Did Xati lda Higgins execute the deed dated June  7, 1940, to 
Ora Lee Willis and Sam Willis, on condition and with the understand- 
ing and agreement that  the said Ora Lee Willis was to give or provide 
a reasonable amount of aid and care in sickness and old age to the said 
John H .  Higgins ? Ans. : 'Yes.' 
"8. Did Ora Lee Willis commit a breach of said coliclition and agree- 

ment on which she accepted said deed? ,111s. : 'Yes.' 
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"9. What  sum, if any, is the plaintiff entitled to recover of the defend- 
ants, as the reasonable amount for support and maintenance of John H. 
Higgins in his sickness and old age? ,411s. : '$1.00 per day.' " 

Thereupon the court, in construing the verdict of the jury, signed a 
judgment for the plaintiff in the sum of $485.00, being the amount 
plaintiff was entitled to recover under the verdict a t  one dollar per day 
from 7 June,  1940, to 6 October, 1941, the date of the institution of the 
action, for the reasonable support of the plaintiff so long as he may live 
and providing further that  said judgment shall constitute a specific lien 
on the land conveyed to James Higgins and wife, Matilda Higgins, by 
J. Will Higgins in exchange for the land originally conveyed by the 
plaintiff to James Higgins, describing said land by metes and bounds; 
and, also providing therein that  said judgment shall not constitute any 
lien, debt or obligation against the defendant Sam Willis except i n  so f a r  
as it affects the land referred to and described therein. 

Defendants appeal and assign error. 

Br iggs  & A f k i n s  and R. W .  W i l s o n  for plaintif f .  
S a n f o r d  W .  B r o w n  and  Charles  H u f c h i n s  for d ~ f c n c l a n f s .  

DENNY, J. The only question presented on this record for our con- 
sideration, is whether or not the court erred in holding that uiider the 
verdict of the jury the plaintiff is entitled to an equitable lien on the 
land now owned by the defendants; that  is, upon land conveyed to James 
Higgins and wife, Xati lda Higgins, by J. Will Higgins in exchange 
for the original tract of land conveyed by the plaintiff to James Higgins. 

The other exceptions set out in the record are not preserved, as re- 
quired by Rule 28 of the Rules of Practice in the Supreme Court, 221 
K. C.. 562, and are to be considered as abandoned. Therefore the 
defendants are not resisting judgment against them for the sum of 
$485.00, nor for the future support of the plaintiff, but they contend the 
facts established by the verdict of the jury constitute nothing more than 
a personal obligation to support the plaintiff, and are insufficient under 
the decisions of this Court to support a charge on the land o\\ned by 
these defendants. 

I n  construing a clause in a deed providing for support and mainte- 
nance, its legal effect must be determined by a constrnction of the patire 
instrument. J farsh  . I* .  X a r s h ,  200 S. C., 746, 158 S. E., 400. C'onse- 
quently, a collateral agreement not appearing in a deed, in the absence 
of fraud or mutual mistake, which would warrant a reformation of the 
instrument, will not support an equitable lien on the premises conveyed 
for the enforcement of the collateral agreement. 
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Whether or not the provision, ('1 further agree to keep him in sickness 
and old age," is sufficient to constitute a charge on the land described 
in the original conveyance from the plaintiff to James H:iggins, we need 
tlot decide, since that  question is not presented on this record. However, 
conceding, but not deciding, that  the provision in  the wiginal deed is 
sufficient to constitute a lien or charge on the land, the grantee had the 
right to convey the land and to transfer the charge to the subsequent 
grantee, and the subsequent grantee took with notice of .he provision in 
the original deed. 26 C. J. S., 485, et seq., sec. 150. 

The deed, dated 17 March, 1925, from J. Will H i ~ g i n s  to James 
Higgins and wife, Matilda Higgins, as tenants by the entirety, is a war- 
ranty deed in fee simple and recites a consideration of $2,000.00, and 
contains no covenant or condition for the support of John  H. Higgins, 
the plaintiff. On 7 June, 1940, more than 15 years after James Higgins 
and the defendant, MatiIda Higgins, obtained the above deed, Matilda 
Higgins executed a deed to the premises to Ora Lee Willis and her minor 
son, Sam Willis, and, after the description of the land in said deed, there 
appears the conditions set out in the statement of facts herein. Those 
conditions, particularly on the question of support of this plaintiff, are 
vague, and cannot be held as a covenant for the support of this plaintiff 
which would constitute a charge on the premises therein conveyed. 

The verdict of the jury does establish the fact that  a t  the time James 
Higgins accepted the original deed from John  H. Higgins, dated 20 
March, 1922, i t  was understood and agreed that  James Higgins "would 
from time to time, keep and maintain the said J. H. Higgins in  sickness 
and old age"; and further that  said obligation was assumed by the de- 
fendants. However, the assuniption of that  obligation by these defend- 
ants, in the light of the facts presented on this record, a t  most, constitute 
nothing more than a personal obligation on their part. The position 
of the plaintiff is f a r  less persuasive than that  of others in cases where 
covenants have been held to be personal. Taylor v. Lanzer, 7 N .  C., 98 ; 
Perdue v. Perdue, 124 X. C., 161, 32 S. E., 492; Rich  v. Pope, 129 
N .  C.. 52, 39 S. E., 638; Lumber Co. v. Lumber Co., 153 N. C., 49, 
69 S. E., 929; Bailey v. Land Rank, 217 N .  C., 512, 8 S. E. (2d) ,  614. 

Courts will guard with jealous care the rights of the sged and infirm 
who have conveyed their land in the belief that  they were making pro- 
vision for support and maintenance in their declining years. And an  
examination of the decisions of this Court will disclo~e a strong and 
uniform tendency to treat a claim for support and maintenance as a 
charge on the land, which will follow it into the hand:i of purchasers, 
whenever the prorision contained in the conveyance will justify such a 
construction. Laxfon 1 % .  Tilly, 66 N. C., 327; Helms v. Helms, 135 
N. C., 164, 47 S. E., 415; Bailey z?. Bailey, 172 N. C., 67:1, 90 S. E., 803; 
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Marsh v. Marsh, 200 N .  C., 746, 158 S. E., 400. T h e  facts  in this case, 
however, d o  not  entitle the  plaintiff t o  a n  equitable l ien on  the  land  of 
the defendants described i n  the  judgment below. 

Except  a s  herein modified, the  judgment below is affirmed. Let  the  
costs be divided equally between the  plaintiff and  the  defendants. 

Modified and  affirmed. 

STATE v. WILLIE SMITH. 

(Filed 13 October, 1943.) 
1. Evidence # 3 6 -  

I t  is proper for the court to allow a witness, solely for the purpose of 
refreshing his memory, to examine a record or statement (1) prepared 
by h im;  ( 2 )  prepared under his supervision; or ( 3 )  made by another 
in his presence. 

2. Evidence # 51- 
The competency of a witness a s  an expert is properly addressed to the 

sound discretion of the trial judge. 

3. Evidence # 48a- 

In  a prosecution for homicide, where a witness is tendered by the State 
and found by the court to be an expert in chemistry and toxicology, and 
the witness testifies that an analysis made by him of stains, on the cloth- 
ing worn by the defendant on the night of th r  murder, showed the pres- 
ence of human blood, an esception thereto, on the ground that the witness 
is not an expert hematologist, cannot be sustained. 

4. Homicide # 1 4 -  

A bill of indictment, drawn in the statutory form as required by C. S., 
4614, includes the charge of murder committed in the perpetration of a 
robbery, without a specific allegation or count to that effect. 

C. S., 4200, does not require an allegation or count to be contained in 
the bill of indictment as  to the means used in committing the murder. 
The statute only classifies the crime a s  to degree and punishment in the 
manner therein set forth. 

6. Homicide 5 27h- 
Where all the evidence tends to show that the murder mas committed in 

the perpetration of a robbery, the trial court is not required to instruct 
the jury on defendant's guilt of a lesser degree of the crime. 

7. Appeal and  Error # 29- 
Exceptions not argued or referred to in appellant's brief are  deemed 

abandoned. Rule 28, Rules of Practice in the Supreme Court, 221 N. C., 
562. 
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APPEAL by defendant from P a r k e r ,  J., a t  May Term, 1943, of W-~BREN. 
Criminal prosecution tried upon indictment charging defendant with 

the murder of one Vernon Powell. 
The evidence discloses that  Vernon Powell was killed in his place of 

business in the town of Warrenton, shortly before midnight on 31 Decem- 
ber, 1942. The defendant was seen in the place of business of the 
deceased, by J. TTT. Scott, chief of police of the town of Warrenton, a 
few minutes before the body of the deceased was found. Death was 
caused by two compound fractures of the skull induced hy the use of an  
axp. There was evidence that  the motive for the killing was robbery. 

Verdict: "Guilty in the first degree of murder." 
Judgment : Death by asphyxiation. 
The defendant appeals, assigning errors. 

d f f o r n e y - G e n e r a l  i l f cJ fu l lan  and Ass i s tan f  At torneys-General  P a t t o n  
ond Rhodes  for the  S f a f e .  

J ~ t l i ~ r s  B a n z e f  for d e f r n d a n f .  

DEXSP, J. The evidence against the defendant, other than certain 
confessions. was circumstantial. The circumstantial evidence tended to 
establish the identification of money of the deceased traced to the posses- 
sion of the defendant; blood stains on the clothing deferdant was wear- 
ing on the night of the murder;  that  defendant was the last person seen 
with deceased and was seen immediately after the murder running away 
from the scene; and possession by defendant on 1 January,  1943, of a 
pistol previously in the possession of the deceased. 

The defendant excepts to the ruling of the trial judge in allowing 
L. W. Tappan, a Special Agent for the State Bureau of Investigation, 
to read a written report for the purpose of refreshing his recollection as 
to statements made by the defendant to the witness. The report was 
dictated by the witness from notes taken by him during a conversation 
with the defendant on 25 January ,  1943. The court pe-mitted the wit- 
ness to use the report solely for the purpose of refreshing his recollection. 

We do not think the ruling of his Honor violative of the decisions of - 
this Court upholding instances where a witnc~ss, solely fo,, the purpose of 
refreshing his memory, has been permitted to examine a record or state- 
ment ((1) prepared by h i m ;  (2 )  prepared under his supervision; or (3 )  
made by another in his presence. I n  the case of S. v. P i n l e y ,  118 S.  C., 
1161, 24 S. E., 495, the State offered to prove by a witness who was 
present at the taking of a deposition, the statements of ths  deceased made 
at that  time as dying declarations. The Court held: "The statements 
bcyontl question were admissible as the dying declarations of the deceased. 
,q. I , .  N i l l s ,  A 1  3. C., 581. His IIonor allowed against the objection of 
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defendant Finley, the witness to read over the deposition of the deceased, 
taken in  the witness' presence, that  he might refresh his memory in 
reference to the matter. The objection was properly overruled. I t  was 
not necessary under the circumstances that the witness should have 
written the paper himself in order that  he might read it to refresh his 
memory. Greenleaf's Ev., section 436; 8. c. S t a f o n ,  114 S. C., 813." 
S. v. T e a c h e y ,  138 K. C., 587, 50 S. E., 232; S p a u g h  I>. P e n n ,  174 
S. C., 774; 93 S. E., 693; S t o r y  T .  S tokes ,  l i 8  S. C., 409, 100 S. E., 
689; S. G. C o f e y ,  210 N .  C., 561, 187 S. E., 754; R o s e n m n n n  1 % .  B e l k -  
W i l l i a m s  Co., 191 S. C., 493, 132 S. E., 282. The memorandum is not 
the evidence. The evidence is the present recollection of the witness after 
refreshing his memory by referring to the memorandum. An exhaustive 
annotation on this subject will be found in 125 A. L. R., 19,  e f  seq. 

Dr.  Haywood M. Taylor, Assistant and Associate Professor of Chemis- 
try and Toxicology since 1930, in Duke University, was tendered by the 
State and found by the court to be an expert in chemistry and toxicology. 
The purpose in using the expert testimony of Dr.  Taylor was to show 
that an analysis made by him of certain stains on the coat and trousers 
worn by the defendant on the night of the murder, showed the presence 
of human blood. The defendant does not object to the ruling of the 
court in holding the witness to be an expert in chemistry and toxicology, 
but enters an exception on the ground that  the witness is not an expert 
hematologist. The exception cannot be sustained. The qualifying ex- 
amination clearly shows Dr.  Taylor competent to testify as an expert in 
chemistry as to his findings and analysis made by him of the stains found 
on defendant's clothing. Moreover, the competency of a ~vitness as an 
expert iq properly addressed to the sound discretion of the trial judge and 
ordinarily is not revirwable. S. 7).  S m i t l ~ ,  221 N. C., 278, 20 S. E. (2d),  
313; 8. r .  S m o a k ,  213 N .  C., 79, 195 S. E., 72; I Ir irdy  c. Dnlrl, 210 
S. C., 530, 187 S. E., $85; 8. c. G r a y ,  180 S. C., 697, 104 S. E., 647; 
Gcer  7.. D u r h a m  Tl'nfer C'o., 127 S. ('., 349, 37 S. E., 474; Fl!,nf 1.. 

R o d e n h n m e r ,  80 N. C., 205. Furthwmore. after the qualifying examina- 
tion of the witnew bp counsel for t lpf~ndant,  no objection n a s  made to 
the testimony of Dr. Taylor and no motion made to strike out his testi- 
mony as being incompetent. 

The bill of indictment upon which the defendant was tried contains 
the essential elements a s  required by C. S., 4614. The bill contains no 
allegation or courlt to the effect that  the homicide was committed in the 
perpetration of a robbery. F o r  this reason the defendant excepts to the 
refusal of the court to instruct the jury as follows: "The court charges 
you that  in thic case the defendant, Willie Smith, is charged in the bill 
of indictment with the murder of Vernon Powell ~ v i t h  premeditation and 
deliberation and malice aforethought ; that the indictment does llot charge 
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that the said defendant murdered the said Vernon Powell in the perpe- 
tration of a robbery. The evidence in this case tends to show that the 
said Vernon Powell was murdered by some person or persons in the per- 
petration of a robbery. You, therefore, cannot find this defendant 
guilty as charged in the bill of indictment." The exception is untenable. 
Every averment necessary to be made is contained in the bill of indict- 
ment. S. v. Miller, 219 N.  C., 514, 14 S. E. (2d), 522; S. v. Foglaman, 
204 N .  C., 401,168 S. E., 536; 8. v. Logan, 161 N .  C., 235, 76 S. E., 1. 

C. S., 4200, provides that '(A murder which shall be perpetrated by 
means of poison, lying in wait, imprisonment, starving, torture, or by any 
other kind of willful, deliberate and premeditated killing, or which shall 
be committed in the perpetration or attempt to perpetrate any arson, 
rape, robbery, burglary or other felony, shtdl be deemed to be murder 
in the first degree and shall be punished with death. . . ." This statute, 
however, does not require an allegation or count to be contained in the 
bill of indictment as to the means used in committing the murder. The 
statute only classifies the crime as to degree and when com- 
mitted in the manner therein set forth. 

The very interesting question presented in the case of' S. v. Watkins, 
200 N .  C., 692, 158 S. E., 393, and discussed by Stacy, C. J., in a con- 
curring opinion qucere de dubiis, is not presented here. There can be 
no doubt but that the charge of murder committed in the perpetration 
of a robbery is included in a bill of indictment drawn in the statutory 
form, as required by C. S., 4614. S. v. Fogleman, supra; S. v. Donnell, 
202 N. C., 782, 164 S. E., 352. 

The eighth exception is to the refusal of the court to give the jury 
the following instruction : "If the jury should find from the evidence and 
beyond a reasonable doubt that the defendant killed Vernon Powell with 
an axe, nothing else appearing, it will be your duty to find the defendant 
guilty of murder in the second degree.'' His Honor's ruling was correct. 
This identical question has been passed upon many times by this Court. 
See S. v. Miller, supra, and the cases cited therein, and S. v. Manning, 
221 N .  C., 70, 18 S. E. (2d), 821. 

The remaining exceptions set out in the record are not argued or 
referred to in defendant's brief. These exceptions are therefore deemed 
abandoned. Rule 25, Rules of Practice in the Supreme Clourt, 221 N. C., 
562. 

I n  the trial below, we find 
No error. 
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STATE v. LUCILLE DEGRAFFENREID. 

(Filed 13 October, 1943.) 

1. Evidence #§ 20, 35%- 

The accuracy and authenticity of the record not being questioned, a 
mimeographed transcript of the case on appeal in a criminal prosecution, 
a~ agreed to by counsel, where no countercase served and no exceptions 
filed, constitutes the case on appeal, and it  is competent as  evidence, on a 
subsequent trial of the same case, to impeach a witness who repudiates his 
former testimony. Conversely, it  monld have been competent to corrobo- 
rate a witness. 

2. Trial # #  10, 31: Criminal Law 33- 

The trial court shall not intimate or give an opinion to the jury whether 
a fact llab been fully or sufficiently proved, this being the true province 
of the jury. 

3. Homicide 27e, 2 8 -  
In  a homicide case a charge that, if the j ~ i r y  is satisfied that the killing 

w a ~  ~ i t h o n t  malice but the prisoner fails to satisfy them that the killing 
na. not unlanful, i t  \vonld be their duty to return a verdict of man- 
slanghter, is erroneou5 as  presupposing an intentional killing with a 
deadly weapon. And n verdict of murder in the second degree will not 
cure the error. 

4. Homicide § 16- 
Upon admission or proof of an intentional killing of a human being 

with a deadly weapon, tlie law raises two presumptions against the slayer, 
first, that the killing wa.; unlawful. and. second, that  i t  was done with 
malice; ; ~ n d  an ~uilawful killing with malice is  murder in the second 
degree. Ru t  tlie jury alone may determine whether an intentional killing 
has bee11 ehtablished, where no arlmission of the fact is made. 

5. Homicide # 25h- 
On the trial of a criminal prosecution. when under the indictment it  is 

permissible to convict the defendant of "a less degree of the same crime" 
( C .  8.. 4WO), and there is evidence tending to support the milder verdict, 
the defendant is entitled to hare the different views presented to the jury 
under a proper charge. and ail error in respect to tlie lesser offense is not 
cured by a verdict conricting clefenclant of a higher offense charged in 
the indictment. 

6. Homicide # 1 6  
A t  the threshold of a criminal prosecution for homicide, the burden is  on 

the State to establish the guilt of the accused beyond a reasonable doubt; 
hence, the intermediate steps necessary to invoke the aid of the legal 
presumptions of murder and manslaughter must first be taken by the 
prosecution. 

APPEAL by defendant from Willinms, J., a t  July Term, 1943, of LEE. 
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C'riininal prosecution tried upon indictment charging the defendant 
with the murder of one Ollie Xoore. 

Verdict : Guilty of murder in the second degree. 
Judgment:  Imprisonment in the State's Prison for not less thgn 16 

nor more than 20 years. 
The defendant appeals, assigning errors. 

.Lfforney-General ,lfcXu71nn and B s s i s f a ~ i t  L4fforneys.Genera7 P a f f o n  
nnrl Rhodes for flze Xtnfe. 

I\-. R. IIoyle for defendant. 

STACY, C. J. This is the same case that was before us at the Fal l  
Term, 1042, reported in 222 S. C., 113, 22 S. E. (2d) ,  217, with full 
itatement of the facts, to which reference may be had to (avoid repetition. 

On the present trial, as on the former, Thomas ( F a t )  &Lean mas a 
witness for the State. His  testimony now is quite different from what it 
was then. I t  is much more damaging to the defendallt and in many 
respects in conflict with what he said on the original hearing. 

On cross-esamii~atioii, he repudiated much of his t e s t i m o n  given on 
the former trial, and denied giving it. Thereupon the defendant "for 
the purpose of impeachment and contradiction of the State's witness, 
Thomas ( F a t )  McLean, offered his testimony at the foriner trial of this 
case, as contained in the mimeographed transcript of t h i , ~  case on appeal 
to tlie Supreme Court, Fall  Term, 1942." Objection by the Sta te ;  
sustained ; exception. 

Presumably, the basis of the ruling was want of identity or proof of 
the record, but it is to be observed, according to the transcript, the 
defendant "offered his testimony at the former trial of this case," and its 
arcuracy or the authenticity of the record setxms not to hare  been mooted. 
At least, such is the impression gained from the agreed statement of case 
on appeal, Moreover, it  appears from an examinatior of the mimeo- 
arauhed record offered bv the defendant that the "statement of case on - A 

appeal," as therein contained, was signed hy defendant's counsel; that  
service was accepted by the solicitor and no countercase was served or ex- 
ception filed thereto, which thus constituted it the statement of caw on ap- 
peal by operation of law, and that it purports to recite "all tlie evidence" 
in the case. I t  is a part of the record of this case on thcl former appeal, 
and is so certified by the clerk of Lee Superior Court, the trial court in 
both instances. 20 -h. Jur. ,  101. I t s  competency as evidence to im- 
peach the witness is supported by what was said in Blalccli c. Khisnant ,  
216 3. C., 417. 5 S. E. (2d) ,  130;  Chemiccll Co. 1 % .  X i w e n ,  130 X. C., 
161, 41 S. E., 1 ;  AiXen 1 % .  L y o n ,  127 N. C., 171, 37 S. E., 190: S. V .  

I I u n f e r ,  94 K. C.. 829 ; S. 1..  I 'oighf,  90 N. C'., 741. 
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T h e  defendant n a ,  within his rights i n  asking the  v-itness if he did not 
testify to  a different i t a te  of facts  on the original Ilearing, and '(his testi- 
mony a t  the former t r i a l  of this case" was conlpetent as  tending to 
irripeacli l i i n ~ .  S. I * .  XcLeocZ,  8 K. C., 344;  Bnnk  1 . .  P a c k ,  1 7 s  S. C., 388, 
100 8. E.. 615; E d m r ~ l s  2.. Szrlliccrn, 30 S. C., 302. Conversely, i t  
would h a w  been competent as  corroborative evidence to support  the 
xitile-. if and nl len hi, credibility had been attacked. S. I , .  E.run~, 
135 S. C., 599, 50 S. E., 283;  8. 1 % .  Tr7hlffi~1rK, 92 S. C., 831. I f  compe- 
tent f o r  a n y  purpose, or fo r  thc  purpose offered, i t  n a s  error  to exclude 
it. -111~11 I ? .  A l l l e n ,  213 K. C.. 264, 195 S. E., 801. See S. 1 , .  Xiziah,  
217 S. C'., 399, 8 S. E. ( 2 d ) ,  474. 

There i.; another  exception, one to  the charge, which deserve. attention. 
A< the court waq concludiiig its instructions to  the jury, the following 
cxpres.ion n as used : 

"If you a rc  satisfied f rom the evidence in  this case tliat the killing of - 

the tleceawl 11 as witlioilt malice, hilt the prisoner haq failed to satisfy 
you that  the killing n a s  not un lanfu l ,  i t  vou ld  he your  tllity to return 
a rertlict of gui l ty  of ~iianslaughter." 

( ' o n ~ i ~ l  f o r  tlrfeiirlant inrihts that  thiq in,-truction prebuppo.eb a n  
inteiitionnl killing n it11 a deadly w a p o n ,  n herea- the ju ry  alone on tlie 
e\iclenw iii the case n a s  conlpetciit to  make sucli detrrminat ion.  T h e  
p i ~ i t  Ltcnls to  be n c l l  taken. I t  i i  iirorided lq C. S.. 564, tliat the t r ia l  
court .hall not illtimate or give a n  opiiiioii to the ju ry  nliether a fact  
has  l)eoi~ ful ly  or sufficiently prol-rtl, tliiq being the t rue  office and pror -  
ii iw of tlie lnry.  )S. 1 % .  OlrX,ley, 210 S. ('., 206. I S 6  S. E.. 2 - 4 ;  S. I .  

I i l i ~ / ,  l!iO S. C'., 177. 129 S. E., 417. I t  i c  true. u l ) o ~ i  admi.-ion or 
p r w f  of all i ~ ~ t v n t i o i i a l  killing of a I l i u ~ ~ a i i  bring with a deadl? wclapoli. 
the ~ R T :  r:iiv- two presuniption. agaiiict tlie %layer. first, tha t  the killinp 
v a s  u i ~ l a v  f d ,  and, secontl. tha t  it  n 11- tloiie n itli malice ; :rnd a n  i inla~vfnl  
ki l l i i~g n it11 malice is murder  in  the vconil  d ~ g r e e .  ,\I. I , .  TT7nlX,er, 19:; 
S. ('.. 4q9. 137 S. E., 429;  jq. 7 .  K r ~ i \ o ~ r ,  IS3 S. C., 795, 111 S. E.. $6:). 
B u t  thc j u r y  aloiie m a y  dctcrniinc. n l i ~ t h e r  an intentioiial killing ha* 
hcen e-t:ibli-hed n l i e ~ ~  no admi4011  of tlic fact  i. mntle h r  the tlcfciltlant 

S o l  ~ t o l ~ l d  the fac t  tliat tlic jury i ~ d i ~ r n c t l  :I w r d i c t  of gui l ty  of rnuriler 
in  t l i ~  . ~ ( . n ~ i d  dcgree cure the error, eye11 though it  v e n t  only to  the 
cliargtl of i~ian~lauql i te l . .  ,4'. 1 % .  -I7/ I ~ \ o ? ~ P ,  195 K. C'.. 552, 143 S. l?., 187. 

i~ i t l i c tn i r i~ t  it  is ~ ~ r n ~ i + i l ) l c  to cwnlict the d c f ~ n d a i i t  of ((a leis clegrce 
of the. +iiiirl crinlc" (C'. S., 4610). ant1 there is cvideilce tending to slipport 
the niiltlei~ verdict, the defendant i- elititled to 11aw the different vien. 
lxcw~i t r r l  to thc jiwy, ~ i n d e r  :I proper charge, anti a n  error  i n  respect of 
the leq-cr offensc iq not cured 1)y a verdict conrictiiip tlie defendant of a 
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higher  offense charged i n  t h e  bill  of indictment, f o r  i n  such case i t  cannot  
be known whether the j u r y  would have convivted of a lesser degree of the 
same cr ime if t h e  different views, ar is ing on the  evidence, had  been 
correctly presented by  the  t r i a l  court. S. v. Rurneffe,  213 S. C., 153, 
195 S. E., 356;  S.  v. h'erriclc, 1 7 1  K. C., 788, 88 S. E., 501. 

T r u c  i t  is, t h a t  upon  the  establiahnlent o r  admission of a n  intentiona1 
killing of a h u m a n  being with a deadly weapon, the  l a w  casts upon the  
defendant  the burden of satisfying the ju ry  t h a t  the  killing Tvas without  
malice if he would escape a conviction of murder  i n  the  second degree, 
and t h a t  i t  was justifiable if he  would avoid a conviction of man- 
slaughter.  S. 7.. Sheek, 219 N .  C., 811, 1 5  S. E. ( 2 d ) ,  282;  S. T .  Prince, 
nnte, 392. B u t  a t  t h e  threshold of t h e  case the burden is  on the S ta te  to  
establish tlie gui l t  of the  accused beyond a reasonable doukt. S. 1 % .  Baker, 
222 N .  C., 428, 23 S. E. ( 2 d ) ,  340;  S. c. R c d m a ~ l ,  217 K. C., 483, 
Y S. E. ( 2 d ) ,  623. Hence, the  intermediate steps necessary to invoke 
the  a id  of the legal presumptions above mentioned must, first he taken 
by the  prosecution. S. I?. Gregory, 203 N .  C., 528, 166 S. E., 3s;. 

I t  results f r o m  what  is  said above t h a t  the defendant is entitled to  
another  hearing. I t  is  so ordered. 

N e w  trial.  

STATE v. LEROY CAJ1E:ROS. 

(Filed 13 October, 1943.) 
1. Larceny 5 7- 

I n  a prosecntion for larceny, where the State's e~ idence  showed that  
defendant and a companion entered the filling station of proiecntor who, 
:iftt3r making change for defendant. laid his pocketbook. c~ontaining about 
ninety dollars, on the counter and went out with the comy~nnion to s e r ~ i c e  
his car, leaving defendant who followed shortly and drove off with his 
companion, when prosecutor mis>ed his pocketbook nncl reported to tlie 
sheriff, who arrested defendant nest  day, finding on his person eighty-six 
dollars in bills, three of which were identified as  having been in the 
pocketbook when it disappeared, motion for nonsnit and prayers for 
peremptory instructions in faror  of defendnnt were propcrly refrised. 

2. Trial §§ 29a, 32: Criminal Law 53a, 83f- 
The court is not required to charge on :I subordinate feature of the 

case in the absence of a request therefor a t  the proper time. 

3. Trial § 33: Criminal Law § 53g- 
On a criminal prosecution, objections to the court's statement of the 

contentions of the State and the defendant, in its charge to the jury, will 
not be sustained, where no unfairness appears therein and the contentions 
a s  stated were predicated on reasonable deductions from the eridence. 
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4. Same- 
While the jndge w n s  stating the contentions of the parties in a criminal 

caqe, objection W:I$ nlacle hy  dcferidant that a certain witness did not tes- 
t ify as i t a t ed  by the court and the court at once instructed the jury that 
they were to be go~crned hy their on-n recollectioii of what the witness 
$aid, there is no reversible error. 

,IPPEAL by defendant from H a r r i s ,  .J., at Xarch  Term, 1943, of LEE. 
S o  error. 

The defendant was charged with the larceny of a sum of money, the 
property of the State's: ~vitness H o m r d .  There was rerdict of guilty, 
and, from judgment imposing sentmce, defendant appealed. 

Attorney-Genernl  AIIcLllullnn nntl .Issistnnt d t forneys -Genera l  P n t f o n  
rrnrl Rhodes  for  f h e  P fa ie .  

I<. X. JIoylc  for t iofendant.  

DETIS, J. Defenrlant's motion for judgment of nonsuit was properly 
denied. There was eridence, consiclered in the light most favorable for  
thc  stat^, tending to sllo~i- that  on the evening in  question defendant in 
company with one Clrgg came into the store and filling station of witness 
Ho~vard ,  and that  tlie clefeadant Cameron pnrchased a package of 
cigarettes, offering in payment a ten dollar bill saying that  was the only 
money he had. The witness Honard  in making change took out his 
pocketbook containing approximately ninety dollars in paper money and 
laid it on the counter behind the scales. At this juncture Clegg called 
for four gallonq of gasoline, and Hoviard and Clegg went out of the 
store room to the front to service C'legg7s automobile, learing d e f ~ n d a n t  
Cameron alone in the storr. Defendant shortly afterwards followed 
Clegg out of thc store, and he and Clegg left in the latter's car. A few 
minutes later Howard discovered that  his pocketbook and money mere 
gone, and notified the sheriff. The defendant Cameron was arrested 
next day and on his person  as found a billfold containing eighty-six 
dollars in paper money. Of this, witness Howard identified three bills 
as his and as having been in his pocketbook when taken-one a $20 bill, 
identified by a brown spot on tlle end;  a $5 bill, identified by a pencil 
mark around the figure " 5 " ;  and a $1 bill identified by having been torn 
in two and pasted back together. Clegg, testifying as to what took place 
at the store, corroborated Howard in tlie main, but testified defendant 
came out of the store behind him. 

Defendant did not become a witness, but offered his mother, who 
testified that  the day before he was arrested she had given the defendant 
$61 in money to pay for repairs to an automobile. We think the evidence 
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offered by the State was sufficient to carry the case to the jury and to 
support the verdict. S. v. X c R i n n o n ,  ante ,  160. Defendant's prayers 
for peremptory instructioiis in his favor were properly refused. 

The defendant excepted to certain testimony which wt,s admitted over 
his objection, but upon examination of the record we find no error in 
the rulings of the court thereon. Defendant also noted several excep- 
tions to the court's instructions to the jury, but all of those were pointed 
to those portions of the charge in which the contentions of the State and 
tlie defendant were being arrayed. N o  objection.was made a t  the time. 
S. c. Redclick, 222 S. C., 520. Xo  unfairness appears in the manner 
in which the contentions w r e  stated. nor do &find any contention 
stated which was not predicated on a reasonable deduction from the 
testinlony. I t  was urged upon us, also, that there was error in the 
court':: reference to the State's contention that  the evidence of defend- 
ant's mother should not be accepted because unreasonable and prompted 
by the natural desire to help her son, without at the same time stating 
the proper rule of law as to the consideration to be given the testimony 
of intcvested witnesses. S. 2,. R h i n e h a r f ,  20!1 S. C., 150 183 S. E., 385. 
However, this was a subordinate feature of the case and there was no 
request that the court charge thereon. S. I ! .  X e r r i c k ,  171 N. C., 788, 
88 S. E., 501; B a n k  c. Y e l r e r f o n ,  185 S. C., 314 (320), 117 S. E., 299; 
School l j i s f r i c f  v. dlamunce  ( ' o u n f y ,  211 N. C., 213 (226)' 189 S. E., 
S7S ;  S. 1 , .  I<izicth, 217 S. C., 399 (407), 8 S. E. (2d),  474. The defend- 
ant's c~ontention that his mother's testimonv was reasonable and credible 
was stated by the court in the same connection with tlie contrary con- 
tention of the State. K e  are unable to discover any prejudicial error 
in this respect of which the defendant can justly complain. 

The def&3ant also assigns error in that in the court'<; charge relative 
to the identification of tlie nloney it was stated that  the State contended 
the witness I Io~vard  had described the three bills before they were shown 
liim by the sheriff. On objection at the time by defendant's counsel that  
neither Howard nor the sheriff had so testified, the court properly 
iiistructed the jury that they were to be governed by their own recol- 
lectioii of what the witnesses had said. Exception on th  s ground cannot 
be sustained. 

'Chc> case presented an issue of fact which the jury resolred against the 
tlefen,lant. We find nothing in the record of the trial which would 
justify setting aside the verdict and judgment. 

S o  error. 
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FSRMERS FEDERATION, I S C . ,  v. GILBERT H. MORRIS. 

(Filed 13 October, 1943.) 

1 .  Frauds, Statute of, a 5-- 

Whether a promise is an original one. not coming within the statute of 
fmnds, or a collateral one, required 1)y the statute to be in writing, is to 
he determined from the circumstnnces of its making, the situation of the 
parties, and the objects sought to he accomplished. Where the intent is 
doubtful the solution usually lies in summoning the aid of a jury. 

2. Frauds, Statute of, #s 5,  7- 
In respect of the character of a promise, nhet11t.r o r  not i t  is original 

or collateral under the statute of frauds, it  is competent to show that the 
tlefendmlt had a personal. immediate and pecuniary interest in the trans- 
action, and for this purpose it is proper to inqnirr about his entire con- 
nection with the person for ~vhom the debt was inadc. 

3. Evidence 9 25: Frauds, Statute of, § 7- 

I t  is not required tliat evidence bear directly on the question in issue, 
and it is competent and relevant if it is onc of the circu~nstances sur- 
rounding the partirs, and necessary to be lmo~v11 to properly iilrtltratand 
their conduct or motives, or to \wig11 the re:ison:~blel~e~s of their conten- 
tions. 

WINBORNE. J., t ~ o k  no part i n  the consideration or deci>ion of this case. 

APPEAL by plaintiff f r o m  S r f t l e a ,  J., a t  J a n u a r y  Term,  1943, of 
BUNCOJIBE. 

Civil action to  recover f o r  merchaildise furnished and delirered T h e  
Haywood, Inc.,  oil personal responsibility of the defendant. 

I t  is alleged tha t  i n  J u l y ,  1940, the defendant, v h o  a t  tha t  time n a -  
president of T h e  Hayn-ood, Inc.,  a corporation engaged i n  the  restaurant  
business i n  the. city of ,Isheville, ~ndurecl  the plaintiff to  furnish the  
corporation goods and n ie rchandi~e  upon promise tha t  he nould  be 
personally responsible fo r  all  bills i o  contracted. I t  is i11 eritlencc tha t  
the defendant said '(he winter1 credit ~xtendccl to  T h e  Hayn.ood. I n c . ;  
tha t  Mrs. Little was rumling it  ; t h a t  she n as a fine n-oman and  tha t  h e  
was backing her. . . . I a m  backing her, and I will see tha t  it  iq paid." 

I t  was fu r ther  alleged tliat the  defendant had a n  immediate. p n m n a l .  
pecuniary interest i n  the corporation and its bnsiness. 

T h e  defendant denied the allegations of the cornplaint and plrdded t h e  
s tatute  of f rauds.  

011 cross-examination, the plaintiff undertook t o  question the defend- 
an t  about the formation of the  corporation-his endorsement of note to  
secure the  original funds-and his continued interest therein. Mrs. 
Little was also questioned about the  defendant's interest i n  the  business. 
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The court confined the examination of these witnesses "to the time of the 
alleged purchase of these supplies." Exception. Plaintiff's counsel : 
"He admits that he was president and a stockholder of' the company." 
The Court: "I think that is as far  as you can go.'' 

From verdict and judgment for defendant, the plaintiff appeals, 
assigning errors. 

Smuthers & Meekins for plaintiff, appellant. 
Sale, Pennell & Pennell for defendant, appellee. 

STACY, C. J. Whether a promise is an original one not coming within 
the statute of frauds, or a collateral one required by the statute to be in 
writing, is to be determined from the circumstances of its making, the 
situation of the parties, and the objects sought to be accomplished. 
Simmons v. Groom, 167 N .  C., 271, 83 S. E., 471; Balentine v. Gill, 218 
N. C., 496, 11 S. E. (2d), 456; Dozier z.. Wood, 208 N. C., 414, 181 
S. E., 336. Where the intent is doubtful, the solution usually lies in 
summoning the aid of a jury. TVhitehurst v. Padgett, 157 N .  C., 424, 
73 S. E., 240. The issue was properly submitted to the jury in the 
instant case. Taylor v. Lee, 187 N .  C., 393, 121 S. E., 659; Peele v. 
Powell, 156 N .  C., 553, 73 S. E., 234, on rehearing, 161 N. C., 50, 
76 S. E., 698. 

The instant case comes well within the example put by Mr. Clark in 
his work on Contracts, 67: "lf, for instance, two persons come into a 
store and one buys and the other, to gain him credit, promises the seller, 
'If he does not pay you, I will,' this is a collateral undertaking and must 
be in writing; but if he says, 'Let him have the goods and I will pay,' 
or 'I will see you paid,' and credit is given to him alone, he is himself 
the buyer, and the undertaking is original." 

I n  respect of the character of the promise, it was competent to show 
that the defendant had a personal, immediate and pecuniary interest in 
the transaction. Balentine v. Gill, supra; M'hitehurst v. Padgett, supra. 
For this purpose, it was proper to inquire about his entire connection 
with the corporation. 

I n  excluding the evidence offered and limiting the CI-oss-examination 
to the time of the purchase of the supplies, the jury was left without a 
full knowledge of the facts and denied information regarding the defend- 
ant's long-continued interest in the business which wo~dd have thrown 
some light on the matter. "Anything which shows the intention or the 
actual contract of the parties is material, and any evidence which goes 
to show the intention of the parties is admissible whether it be by way 
of conduct or documentary in nature." 34 Cyc., 980, quoted with ap- 
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proval in Henley v. Holf,  214 N .  C., 384, 199 S. E., 383, and Potato Go. 
v. Jeanette, 174 N .  C., 236, 93 S. E., 795. 

The examination was also pertinent as tending to impeach the defend- 
an t  who testified on his examination in chief that  he  had no  conversation 
with plaintiff's witnesses as detailed by them on the witness stand. "It 
is not required that  the evidence bear directly on the question in issue, 
and i t  is competent and relevant if it  is one of the circumstances sur- 
rounding the parties, and necessary to be known to  properly understand 
their conduct or  motives, or to weigh the reasonableness of their conten- 
tions." Bank v. Stack, 179 N .  C., 514, 103 S. E., 6. 

A new tr ial  seems necessary. I t  is so ordered. 
New trial. 

WIXBORNE, J., took no par t  in the consideration or decision of this case. 

S T A T E  v. J O S E P H  O'COR'NOR AND SURETY, T A R  H E E L  B O N D  COMPANY. 

(Filed 13 October, 1043.) 

Bail 9 4: Judgments § 22e- 

Upon judgment nisi, in a criminal prosecution, against defendant and 
his appearance bond and sci. fa. served on his surety and upon return at 
a subsequent term, judgment absolute entered against defendant and 
surety, where subsequently defendants moved to set aside the judgment 
for surprise and excusable neglect, C. S., 600, for that the case did not 
appear on the calendar, with no allegation or evidence of any meritorious 
defense, their motion was properly denied. 

APPEAL by defendant surety, T a r  Heel Bond Company, from Frizzelle, 
J., at  May Regular Term, 1943, of HARXETT. 

Attorney-General Nci l~dlun  and Assistant Attorney-General Patfon 
for the State. 

M.  0. Lee and H.  Paul Strickland for the Harnett County Board of 
Education. 

h'eill McK. Salmon and C. P. Barringer for defendant surety, appel- 
Zant. 

PER CURIAM. O'Connor was indicted in the Superior Court of Har -  
nett County for breaking and entering, and his codefendant in this pro- 
ceeding, the T a r  Heel Bond Company, became surety for his appearance 
in court to answer the charge. Upon his failure to appear a t  September 
Term, 1941, of said court, judgment nisi was entered against O'Connor 
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and his  said surety, and sci. fa. issued and served u p o r  the defendant 
surety. Upon re turn  of the xi. fa. a t  J a n u a r y ,  1942, T e r m  of the  court, 
upon motion of the  solicitor, judgment absolute was entered against 
O'Connor and his surety, the  T a r  Heel  Bond Company,  i n  the amount  
of $2,000.00, the  penal sum named i n  the bond. 

Subsequently, the  defendants made  a motion t o  set the  judgment aside 
because of surprise  and  excusable neglect-C. S., 600-alleging tha t  they 
had  been misled because the motion f o r  judgment absolute did not appear  
f o r  hearing on the printed calendar of cases to  be h e a d  a t  t h a t  term. 
T h e  motion was denied and defendants appealed. 

Illspection of the record discloses t h a t  defendants, i n  their  motion, 
made  n o  allegation t h a t  they had a n y  meritorious defense, and  none was 
presented on the hear ing  of their  motion. U111117 I * .  Jones,  195 S .  C., 354, 
356, 142 S. E., 320;  Rank 1 % .  DzlXe, 187 S. C., 386, 122 S. E., 1; ('tryton 
I - .  Clnrk, 212 S. C., 374, 103 S. E., 304. T h e  motion mas properly denied. 

Judgment  affirmed. 

MRS. J I I S S I E  GARDSER GILLIS Y. THE GRE;\T AT1,ASTIC & I'AC'IFIC 
TEA COJIPASY A S D  GRADY LITTLE. 

(Filed 20 October, 1943.) 

1. Libel and Slander §§ 2, + 
Words, spoken in the presence and hearing of others. containing the 

imputation of the commission of the crime of larceny, are  slanderous and 
actionable per sc. 

2.  Libel and Slander s 13: Corporations # #  25a, 2 3 L  
In  an action for slander, where plaintiff's evidence tendxl to s h o ~  in its 

most favorable light that one of two defendants, who wa!s mnnnger of his 
codefendant's store, while acting in the scope of his employn~eiit on the 
store premises, falsely charged in a loud voice, in the presence of others. 
that plaintiff had stolen a package from the said store, n case of actionable 
wrong is made out, in the absence of allegations in the answer that the 
clinrge was true or its utterance privileged. and motion for jrtdgment 
of nonsuit was properly denied. 

3. Corporations §§ 20, 25a: 3Iaster and Servant # 21b- 
The designation "manager" implies general power and permitc a renson- 

able inference that such manager is vested with the gen~zrnl c o n d ~ ~ c t  and 
control of his employer's business in and around the pre~nibes. and his 
acts are, when committed in the line of his duty and in the scope of his 
employment, those of his principal. 

4. Master and Servant 5 21b: Corporations 2%- 
When the servant is engaged in the work of his master, doing that which 

he is  employed or directed to do, and an actionable wrong is done to 
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another,  ei ther ~!egligently o r  m;liicionsly, the n ~ n s t e r  is  liable. not only 
fo r  wha t  the  servant does, but also for  the  wnys ant1 means employed by 
him in performing the  ac t  in qnestio~l.  A % ~ ~ t l  this principle i s  :ipplic*able 
to :ictions f o r  slander. 

5. Librl and Slander $8 5, 16- 

The author  of n clefamation, whetlier i t  be libel o r  s landrr ,  is  liable fo r  
tlninages c:nised by. o r  resulting directly m ~ d  prosimntely froni, ally 
secc~ntlnry publiention o r  repetition wliicl~ is  the nntnra l  and probable 
conseqnence of his act. 

6. Coqmrations a 2Ja:  Master and Servant 5 2 1 b  

Pr i rn t e  instructions I)y employc'rs to  emgloj-cw ]lot to  coninlit tor ts  will 
ilot relieve the  nnploycr from liability fo r  sncli m:ts committed by all 
employer ~ ~ i t l ~ i n  the scope of h is  authority and in the  line of his tluty. in 
an  effort to  preservc and  snfcgnxrd h is  ims tc r ' s  property. The  master  
is  liable even if t h r  partit.nlar ac t ,  committed nnilcr such circnmstnnces. 
was  in riolntion of direct  and  positive i l~strnctions.  

7. Libel and Slander 1.i- 

I n  a n  action fo r  damages fo r  slander, where in his charge to  the  jnry 
the  t r ia l  judge properly and  fairly statml the  e~iclence pertinent to the  
issues. and the contt,ntions of th(> parties. in compliance with ('. S.. X 4 .  
ant1 i t  appearing tha t  the  jnry sufficinitly nndrrstood the elenients of 
nctionahle defamation necessary to 1)r fonnd before ally liability conltl 
a t tach  to clrfendants. there was  no  er ror  in t11~1 court's fnilnre to give :I 

more elaborate definition of slander. 

8. Appeal and Error 5 39a- 

I t  ib only when the  court's rlilirig on some material  n i x t t ~ r  is  prejndicinl. 
nnionnting to t he  deniul of a \nb.;t:lnti:~l right. tha t  n new trinl will Iw 
granted.  

9. Appeal and Error 5 29- 
Esceptions not tliscw*sed in appellant's brief :ire ileernetl al~nndoned. 

Rule 2s. 

BARSHILL, J., dissenting. 
WISRORAE. J., C O I I ~ I I ~ S  in di,renting opinioil. 

,IITEIL by de fendan t s  f r o m  C'levnenf, J., a t  X a r c h  T e r m ,  1943,  of 

Brsc  o ~ m .  S o  e r ro r .  

Thi .  naq a n  ac t ion  t o  recover  damages  f o r  * lander .  I t  was  alleged 
t h a t  t h e  d e f e n d a n t  Little spoke  of and conce rn ing  t h e  p la in t i f f  t h a t  she  

h a d  qtolen a bund le  o r  package  f r o m  de fendan t  company ' s  store,  an11 

f u r t h e r  t h a t  t h e  d e f a m a t o r y  \vords were  spoken  wh i l e  L i t t l e  was  a c t i n g  

w i t h i n  t h e  scope of h i s  employmen t  by hi; code fendan t  a s  m a n a g e r  of 

t h e  ?tore.  T h e  de fendan t s  den ied  t h a t  t h e  s la l iderous  word% alleged were  
spoken hy d e f e n d a n t  L i t t l e ,  o r  t h a t  t h e  co rpo ra t e  d e f e n d a n t  was  l iable  

therefor .  
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Upon issues submitted there mas verdict that defendant Little spoke 
of and concerning the plaintiff, i n  the presence and hearing of another or  
others besides her husband, in substance, the words alleged in the com- 
plaint, and that  defendant Little was a t  that  time aciing within the 
course and scope of his employment. Compensatory damages in the 
sum of $1,400.00 were awarded. 

From judgment on the verdict, defendants appealed. 

Don C.  Y o u n g  and J a m e s  S. Howell  for plaintiff. 
W i l l i a m s  d? Cocke for defendants.  

UETIN, J. This was an action for damages for slander, and comes to  
us on defendants' appeal from a judgment on the verdic; of the jury in 
favor of the plaintiff. I t  was determined by the jury, in response to 
issues submitted, that  the defendant Little, falsely charged, in the 
presence and hearing of others, that  the plaintiff had siolen a package 
from the defendant company's store, of which he was :he manager in 
charge, and tha t  a t  the time and with respect to the defamation com- 
plained of defendant Little was actlng within the scope of his employ- 
ment by his codefendant. 

As the basis of their appeal defendants assign certain errors in the 
rulings of the tr ial  judge in the admission and exclusion of evidence, 
and in his instructions to the jury. 

I t  is contended that  defendants' motion for judgment of nonsuit should 
have been allowed, but we think plaintiff's evidence, considered in the 
light most favorable for her, warranted submission of the case to the - 

jury. The testimony of the plaintiff, her husband and another witness 
that  defendant Little uttered the charge in substance as alleged in the 
complaint, in the presence and hearing of another or others besides her 
husband, was sufficient to make out a case of actionable wrong on the 
part  of defendant Little, in the absence of allegations in the answer that  
the charge was true or its utterance privileged. The words spoken con- 
taining the imputation of the commission of the crime ~f larceny were 
actionable per se. Rofh v. S e w s  Co., 217 N. C., 13, 6 8. E. (2d),  882; 
B r y a n t  v. Reedy ,  214 K. C., 748, 200 S. E., 896; Flake v. N e w s  Co., 
212 N. C., 780, 195 S. E., 55;  Elmore  v. R. R., 189 N. C., 658 (671)) 
127 S. E., 710; Cotton z'. Fisheries Products  Co., 177 N .  C., 56, 97 S. E., 
712; Jones v. Brink ley ,  174 N .  C., 23, 93 S. E., 372. 

The defendant company's motion and its prayer for a directed verdict 
on the second issue were based on the further ground that  there was no 
evidence to justify submission to the jury of the question of its liability 
for the defamatory words spoken by defendant Little. 
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Thc determinative question is xhether the plaintiff's evidence affords 
any reasonable ground for the assumption that  a t  the time and in respect 
to the utterance of the words complained of defendant Little was acting 
within the course and scope of his employment by his codefendant. 
Giving the plaintiff the benefit of every fact and inference of fact per- 
taining to the issues iarolved, which may be reasonably deduced from the 
evidence (C'olr 1 % .  R. R., 211 N. C., 591, 191 S. E., 353)) it appears that  
Little was manager of the defendant company's large grocery store in 
Asherille and had full charge of the premises and operations a t  that  
location; that  he had under his supervision and control the parking space 
for customers of the store which the company provided on its premises 
just in front of the store and between it and the street; that on either 
side of the walkway from the street to the store, a distance of 30 to 40 
feet, vere  places for automobiles, arranged for the convenience of cus- 
tomers and to invite and encourage their patronage. The defendant 
Little referred in his testimony to this space as "my grounds." On the 
occasion alleged, Friday, 3 July,  1942, about noon, all this space was 
occupied by cars, and many people vere  going in and out the store, and to 
and from the automobiles. At  the time it was thought by one witness 
that a< many as 200 people mere on the premises, in and around the 
front of the store. Plaintiff's car was parked facing the walkway and 
about 10 or 15 feet from the front door. Little, the manager, was on 
duty, .tanding near the front door watching the checkers or cashiers 
(there were file stands for this purpose), and the customers coming and 
going. I t  was his duty as manager to supervise, control and further his 
eniployer's business and to safeguard its property. H e  saw the plaintiff, 
acconipanied by her husband, pass out of the store with a ~ v a p p e d  pack- 
age in h r r  arms, going to their parked car. The package proved to be a 
dressed chicken which plaintiff had purchased. Apparently, not having 
seen plaintiff's husband pay the cashier for the article, and reaching the 
conclu.ion that  it was being stolen, Little went to the plaintiff's car, and 
in loud and angry tones charged her with stealing the package. H e  
rrquirrtl her to come back into the store for inrestigation, whereupon tlie 
casliicr told the manager the article had been paid for. Later Little 
went out to  plaintiff's automobile and in a low voice apologized to her. 
Thiq evidence is susceptible of the reasonable inference that Little, while 
on duty, and acting in the line of his duty to his employer with respect 
to premi-es and property of which he had been given charge and super- 
rision, in the effort to preserve his employer's goods and prevent their 
wrongful removal, and as incidental to the performance of this duty, 
made the charge against the plaintiff of which she now complains. 

We think the evidence of sufficient probative force to warrant submis- 
sion to the jury of tlie question of the corporate defendant's liability. 
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I n  K e l l y  2.. Shoe Co., 190 K. C., 406, 130 S. E., 32, it mas said : "The 
designation 'manager' implies general power and permits a reasonable 
inference that  he was invested with the general conduci, and control of 
defenclant's business in and around their Wilmington store, and his acts 
are, when committed in the line of his duty and in the scope of his 
employment, those of the company." Though the employer may not be 
held liable if the employee of his own motion and inctmed by an  im- 
agined wrong against his employer oversteps the bounds of lawful 
behavior, yet liability does flow from the wrongful acts of the employee 
committed in attempting to do what he was employed to 130 when his acts 
are done in the line of duty and within the scope of his employment. 
K e l l y  2'. Shoe Co., suprcc. A distinction is to be observed between a 
wrongful act done to another by an  employee in consequence of and to 
avenge an injury to his employer's goods already committed, and one 
done to prevent such injury from being cornmitted or consummated, in 
the furtherance of his cmployer's interests. Daniel c. &. R., 136 X. C., 
517, 48 S. E., 816; Gallop 21. Clark ,  188 N. C., 186, 124 S. E.. 145. I n  
Pnrrish 7%. X f g .  Co., 211 N .  C., 7, 188 S. E., 817, the lilqe of distinction 
is laid down between those cases in which the liability of the employer 
attaches for torts of the employee committed while the latter is engaged 
in what he was employed to do and while he is a t  the time about his 
employer's business, and those cases where the injury to a third person 
occurs while the employee is engaged in some private mr~tter  of his own, 
outside the legitimate scope of his employment, and without specific 
authority from the employer. 9 similar distinction wa3 pointed out in 
X a r t i n  c. B u s  Line, 197 N. C., 720, 150 S. E., 501, ,and XcL17mb I ? .  

R e a s l q ,  218 S. C., 308, 11 S. E. (2d) ,  283; D';lrmour z.. H a r d v n r e  Co., 
217 N .  C., 568, 9 8. E.  (2d) ,  12. 

I f  the tort of the employee is committed in the course of doing the 
employer's work, and fbr the purpose of accomplishing it, it is the act 
of the employer, and he is responsible whether the wrong done be occa- 
sioned by negligence or reckless purpose to accomplish the employer's 
business in an unlawful manner. As mas succinctly said by Sfrrcy, C. J., 
in Dickerson I * .  Refining Co., 201 N .  C., 90, 159 S. E., 446, ' T h e n  the 
servant is engaged in the work of the master, doing that  which he is 
employed or directed to do, and an actionable wrong is done to another, 
either nrgligently or maliciously, the master is liable, not only for what 
the servant does, but also for the ways and means employed by him in 
performing the act in question." 

The principle that the employer is to be held liable for the torts of his 
employee when done by his authority, express or implied, or when they 
are within the course and scope of the employee's authority, is equally 
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applicable to actions for slander. C'otfon 21. Fisheries Produc f s  (lo., suprtr : 
S n u  yrr I * .  Gllmers ,  Inc.,  189 S. C., 7, 126 S. E., 153;  35 ,h. Jur., 1001. 

Thi. principle was recently considered by this Court ill caqe of 
JTamnzontl 1 . .  Eckerd's ,  220 N .  C., 596, 18 S. E. (2d) ,  151. TThile in 
tliat caqe judgment of nonsuit as to the corporate defeildant mas affirmed, 
the fact< in some material respwts were different from those in our case. 
There the clerk a t  the cigar counter of defendant's store followed a 
custonlcr out of the store and along the street and charged him with har-  
ing stolen cigars. I t  was said in the opinion by H'inborne, J., "Applying 
those principleq to the case in hand, it is nlanifest that the eniployment 
of Richard E. Young, J r .  (the cigar clerk) carried no implied authority 
to go out of the store and prefer charges against, and cause tlie search of 
a third party, as attributed to him. . . . On tlie other hand, the evidence 
tends only to show that Richard, Jr . ,  was employed as a mere clerk 
behind the cigar stand, and that lie sold cigars. Furthermore, if the 
cuqtotly of the cigars were under his control and, if his suspicion had 
been nell  founded, the cigars had already been stolen, and passed from 
his p o s ~ e s i o n  and out of the store. Under such circlmstances the de- 
famatory language used and the acts committed, nhile outside the store. 
and on the street, arc clearly without the <cope of his employment, and 
cannot posqibly be brought nltliin tlie limits of implied authority of an 
agent." 

I n  I ,nnl~n I?. Charles S f o w s  Co., 201 N .  C., 134, 150 S. E., 414, an 
action for malicious prosecution, it was held tliat the action of the 
manager of the store in causing the issuance of a warrant for the plain- 
tiff for uttering what was thought to be a forged check, which he liad 
accepted for goods sold, was beyond the scope of his employment. I t  
appclared in that case that defendant operated a cash store and had issued 
wr i t tw  inqtructions if a manager cashed a personal check he would be 
held reqponsible. Apparently tlie manager then was acting in his o x n  
i11te1r.t in Iiaring the warrant issued. I n  the case at bar defendant 
Little had no personal interest in the rnatter qare to preserve his em- 
ployer'> goods. I n  R u l t l i f f  c. M f g .  Co., 124 5. C., 100, 32 S.  E., 392, 
the opinion of Fti irr lofh,  C. .I., apparently draws a distinction between 
public and private coiporations with respect to defamation by an agent, 
but in the opinion of Douylns, ,J., concurred in by a majority of the 
Court, the principle was adhered to that a corporation is liable for 
qla~ldrr  uttered by its agent in the course and scope of his employment 
and in aid of the company's interest. 

The defendants' escepted to the admission of testimony tending to 
show repetition of the slander by third persons not authorized by the 
defendants. We think thi. evidence was competent under tlie rule laid 
down in ,\'niry~r 7,. G i l m ~ r s ,  I n ( . ,  189 K. C., 5 ,  126 S. E., 153. I t  was 
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there said, "We hold i t  to be the law in this State that  the author of a 
defamation, whether i t  be libel or slander, is liable for damages caused 
by or resulting directly and proximately from any secondary publication 
or repetition which is the natural  and probable consequence of this act. 
. . . I f  the defamation is uttered under such circumstai~ces as to time, 
place or conditions as that  a repetition or secondary publication is the 
natural and probable consequence of the original defamation and damage 
resulting therefrom, he is liable for such damages and evidence of such 
repetition or secondary publication and of damages resulting therefrom 
is admissible." 

I n  the case a t  bar, as in the S a w y e r  case, supra ,  the trial judge cau- 
tioned the jury that  this evidence was not offered to ahow defendant 
Little made the statement alleged, but only for the purpose of showing 
whether or not it injured plaintiff's reputation. I t  was in evidence 
that  the defamatory words complained of here were uttered in a public 
place, in loud and angry tones, and that a t  the time and place of their  
utterance a large number of people were in close proximity. One wit- 
ness, who testified he heard the words spoken, was in an  automobile 
parked in a driveway near-by. 

Defendant excepted to the exclusion of the question asked defendant 
Little as to what instructions had been given him by tke corporate de- 
fendant '(relative to making any statement to people that  might be 
interpreted as accusing them of stealing." The witness, if ~ e r m i t t e d ,  
would have answered, "We are never to accuse anyone a:i t o  taking any- 
thing and to  lay no accusation against anyone of having taken any- 
thing." While it does not appear when, how, by or to whom the  
instructions referred to were given, such evidence, if properly presented, 
may have been competent in corroboration of the witness' testimony that  
he did not make the accusation charged. But private instructions of 
this character would not have had the effect of relieving the defendant 
from liability for defamation uttered by the manager if in fact he was 
a t  the time acting within the scope of his authority and in the line of his 
duty, in the effort to preserve and safeguard the cornpanj's property and 
to prevent its being carried off the premises. Otherwise an employer 
could avoid all liability for the torts of his employees by the simple 
expedient of instructing them not to commit, them. I t  . s  not necessary 
that the employer should have known that  the act complained of was to  
be done. I t  is enough if the in jury  is caused by the wrongful act of the 
employee while acting in the scope of his employment. .Pierce 2.. R. R., 
124 N. C., 83, 32 S. E., 399. "To make the master liable it is not neces- 
sary to show that  he expressly authorized the particular ac t ;  it  is suffi- 
cient to show that the servant was acting a t  the time in the general scope 
of his authority, and this although he departed from his instructions, 
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abused his authority, was reckless in  the performance of his duty, and 
inflicted unnecessary injury." Gallop 7:. Clark, 188 N .  C., 186, 124 
S. E., 145. "The master is liable even if the particular act committed 
under such circumstances was in  violation of direct and positive instruc- 
tions." Barnhill, J., in  West  v. Woolworth Co., 215 N.  C., 211, 1 S. E. 
(2d), 546. 

Where the wrong done to a third person is within the general scope 
of the employee's authority, is in the line of his duty, and is in further- 
ance of the employer's business a deviation from actual authority will 
not necessarily foreclose recovery, Cole v. Motor Co., 217 N. C., 756, 
9 S. E. (2d), 425, though a substantial deviation from the scope of the 
duties imposed on the employee will relieve the employer of liability 
for those acts not immediately connected with his employer's business. 
Parrott v. Kantor, 216 N. C., 584, 6 S. E .  (2d), 40;  McLamb v. Beasley, 
supra. 

We do not regard the exclusion of the proffered testimony under the 
circumstances as prejudicial to the corporate defendant, or sufficient to 
overthrow the verdict and judgment in  plaintiff's favor. I t  is only when 
the court's ruling on some material matter is prejudicial, amounting 
to the denial of a substantial right that  a new trial will be justified. 
Collins v. Lamb, 215 N. C., 719, 2 S. E .  (2d),  863; Wilson v. Lumber 
Co., 186 N. C., 56, 118 8. E., 797. 

Defendants noted exception to the judge's charge in  that his definition 
of slander was not sufficiently comprehensive. The words excepted to 
appear to have been stated a t  the outset of the charge in connection with 
general reference to the nature of the case. However, in his instruc- 
u 

tions to the jury more particularly addressed to the first issue, the trial 
judge stated the essential facts necessary to be found from the testimony 
before the issue as to the malicious utterance in the uresence of others 
of the defamatory words alleged could be answered in favor of the plain- 
tiff. The jury was further cautioned that  unless they found by the 
greater weight of the evidence that  defendant Grady Little used in 
fiubstance the words "you stole that bundle," or "you have got a bundle 
you stole," they should answer the first issue no. The evidence pertinent 
to the several issues was stated to the jury and the contentions of the 
parties thereon fairly arrayed. There is no suggestion that C. S., 564, 
was not complied 1171th. We think the jury sufficiently understood the 
material elements of actionable defamation necessary to be found before 
any liability could attach to the defendants. Under these circumstances, 
we think the absence of more elaborate definitions may not be held for 
error. The court's instructions as to agency and scope of authority 
seem to have been in substantial conlpliance with the decisions of this 
Court. 
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The court declined defendants' requests for instructions predicated on 
the assumption that  only the witness Austin Livingston heard the plan- 
derous words spoken by defendant Little on this occasion. These requests 
were properly refused. The evidence offered in support of plaintiff's 
claim, considered in the light most favorable to her, opened the door to 
the wider implication that  the accusation was made in the presence and 
hearing of other persons besides Livingston and her hust~and. 

Other exceptions noted a t  the trial not discussed in defendants' brief 
are deemed abandoned. Rule 28. 

Upon consideration of the entire case as it appears in the record, we 
conclude that  the verdict and judgment should be upheld. 

N o  t2 w o r .  

BARNHILL, J., dissenting: That  the manager of the ccrporate defend- 
ant  was acting in the course and scope of his employm~~nt  a t  the time 
complained of would seem to be supported by this record. I n  this con- 
clusion I concur. However, I cannot agree that  no material or prejudi- 
cial error was committed in  the trial. 

Slander is the speaking of defamatory words of and concerning a 
person in  the presence and hearing of another. The defamatory lan- 
guage does not give rise to a cause of action unless some third party 
hears and understands the words used in their defamatory sense. That  
is, the language must be defamatory, and it b u s t  be so understood by 
a t  least one hearer. Hedgepeth v. Coleman, 183 N. C., 2109. 

Only one person other than plaintiff's husband testifiec that  he heard. 
H e  understood Little to say, "You took the package." This is quite 
different from "You stole the package." The one is slanderous per se; 
the other is not. 

Yet the sum total of the court's charge on the first issue was as follows : 
"Slander is where words are falsely spoken which are injurious to 

the reputation of another. . . . 
"Now, Gentlemen of the Jury ,  the burden of that  issue (the first 

issue) is on the plaintiff to satisfy you by the greater weight of the 
evidence before you would answer that  issue Yes. I f  the plaintiff has 
done so, you will answer it Yes. I f  the plaintiff has not done so, then 
you will answer i t  Xo. . . . 

"It  is not necessary that you find he used the exact words that  she 
'stole' the chicken. Notice the words of the issue-Did he speak of and 
concerning her 'in substance the words a l l epd  in the complaint,' which 
is that  she had stolen the chicken?" 

The second paragraph above quoted was then repeated. 
At no time, even in  the statement of contentions, did the court instruct 

the jury that  plaintiff must show that the defamatory language was 



N. C.] FALL TERM, 1943. 479 

used "in the presence and hearing of others." Nor  was the jury in- 
structed that  i t  must appear that  the language was understood in its 
defamatory sense. 

There are exceptions in the record which challenge the sufficiency of 
this charge, and I am of the opinion that  they should be sustained. 

The witness who heard did not know the defamed, and he did not 
repeat the defamation until more than six months thereafter. The 
plaintiff, on the other hand, voluntarily gave currency to the charge by 
the institution of this action eleven days after the occurrence. Even so, 
the court in its charge on the issue of damages draws no distinction 
between repetitions of the charge traceable to Little's utterance on the 
one hand and those which proximately resulted from the institution of 
the action on the other. Surely plaintiff cannot complain because of 
"talk" which resulted from her own act. 

I vote for a new trial. 

WISBORNE, J., concurs in dissent. 

No. 305 

SOCTHERN MILLS, ISC., v. SUMMIT YARN COVPAKY AND BELDING 
HEMINWAY COMPANY. 

No. 306 

SOUTHERS MILLS, ISC., r. SUMMIT YARK COMPANY AND BELDISG 
HEMINWAY COMPASY. 

(Filed 20 October, 1943.) 
1. Pleadings lea- 

I f  the defect in the pleading. upon demurrer under C. s., 507, relates 
merely to misjoinder of actions, the court will, under C S., 516. salvage 
the action by ordering it to be divided into as many actions as are neces- 
Gary for determination of the can5es of action stated ; but where there is a 
misjoinder both of cawei and of partieb, this procedure cannot be fol- 
lowed. 

2. Same- 
Where plaintiff, in a \nit against two corporate defendants, joins a 

canie of artion baced lipon an alleged breach of contract by one of the 
defendants only, nith a cause of action against the other defendant to 
compel an andit of its affair\, under C. S., 1146, on demand of a stock- 
holder, and also, in the rame complaint, asserts another cauqe of action 
againqt the fir-t defendant for fraud and deceit. judgment of the court 
trelow, overruling defendanti' demurrers, is relerced and the action dis- 
micsed. 
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3. Pleadings 88 16a, 20- 
Upon the dismissal of an action for misjoinder of parties and causes. 

appeals from all preliminary orders such as for an audit of the books of 
one of the defendants, C.. S., 1146, are dismissed. 

DESXY, J., took no part in the consideration or decision of this case. 

THESE appeals were argued together here and will be considered con- 
solidated for the purpose of discussion. 

No. 305. 

This is an  appeal by defendants from the judgment rendered by 
Roztsseau, J., a t  the J u l y  Term, 1943, of Lincoln Superior Court, over- 
ruling demurrers identical in nature, separately filed by defendants, in 
which they asked dismissal of plaintiff's action for misjoinder of parties 
and causes of action. 

The plaintiff brought the action for relief against the defendants 
under the following alleged circumstances : 

The plaintiff, a domestic corporation, was the owner of a cotton mill 
plant, with equipment for the manufacture of cotton yarns in the city of 
Lincolnton, in this State. The  defendant Belding Heminway Company 
was a corporation under the laws of Connecticut, extensively engaged in 
the manufacture, sale and distribution of textile products over a wide 
area, including several states, directly and through its subsidiaries. This 
company entered into negotiations with the plaintiff for the purchase of 
its plant, which resulted in the following agreement : 

"119 West 40th Street 
New York, N.  Y. 
March 17th, 1942 

"Southern Mills, Inc., 
Lincolnton, 
Kor th  Carolina. 

"Dear Si rs :  

"This will confirm that our agreement with you of Xarch  5 ,  1942, is 
mutually canceled and in place thereof, we have made a new agreement 
as follows : 

"1. Belding Heminway Company will form a corporstion which will 
purchase from you the inventory shown on the attached schedule, together 
with all necessary supplies which are now used to have a complete 
operating unit. The figures are taken from an  appraisal made by 
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W. F. Kincaid, Jr . ,  of Lincolnton, North Carolina. You agree that the 
inventory will be in good condition on the closing date and free and 
clear of all liens, claims and encumbrances. 

"2. You ~v i l l  assign to us your lease on the mill property which you 
occupy at Lincolnton, North Carolina; you agree that  all provisions of 
the lease will be performed as of the date of closing and the new company 
will assume the lease as to all obligations accruing on and after the 
date of closing. The present rental is One Hundred Seventy-five 
($1'75.00) Dollars per month. You represent arid warrant  that the rent 
urider thr  lease until September, 1943, is a t  the rate of One Hundred 
Seventy-fire ($175.00) Dollars per month;  that the lease terminates on 
that date uiiless the tenant elect? to extend the term for a further period 
of tn.o ( 2 )  years, such notice to he given by July,  1913. 

('2. You are to furnish the herrices of Mr. &I. M. Rudisill for a period 
of sixty (60)  days for wliich the nen. company is to pay him Seventy-five 
($75.00) Dollars per week to assist in operating the plant. 

"5. The nelv company will pay pou for the foregoing, the sum of 
Eighty-fiw Tliousaiid ($85,000.00) Dollars and Twentyfive (257i ) per 
cent of its authorized capital stock at the closing date. We shall have 
the rsclusive option to buy your Twenty-fire (25%) per cent stock 
interest i11 the new company for For ty  Thousand ($40,000) Dollars at 
any t ime within fire (5)  years from the closing date. 

"-1. This transaction is to be authorized by the stockhold~rs and direc- 
tors of pour company and 11-e are to hare  certified copies of their resolu- 
tions. 

"6. The deal will be closed a t  Lincolnton, S o r t h  Carolina, March 19, 
1942. u i t h  the understanding tliat if two or three days are needed to 
complete the incorporation or ch&k the in~en to ry ,  the closing date may 
be adjourned for tliat length of time a t  our request. 

'(If thiq representq your ui~lerstanding of the transaction, will you 
please confirm it by signing one copy of this letter and also having the 
signature of X r .  Ll. 31. Eutlisill affixed as his confirmation to agree to 
it in so far  as he is personally interested in the transaction. 
"Read and Agreed to : 

Very truly yours, 
SOUTHERN XILLS. IA c'. ~ E I D I K G  ~ ~ E M I N ~ ~ Y  C o h f ~  \ A  B 

B y :  31. 31. Rrnrsrr L, (Signed) H. ,\. J o ~ m o s ,  
Secretary 6. Treaqurer. H. -1. J o ~ x s ~ o a ,  

(Signed) : 31. AI. Rrnrsr~r, ."  Vice President." 

To tliii agreement was attached a schedule or inventory identifying 
the property, subject of the sale. 
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I n  pursuance of this agreement the Belding Heminway Company 
organized a "new company" under the corporate title "Summit Yarn  
Company," which is now codefendant in this action. On 19 March, 
1942, the Belding Heminway Company notified the plaintiff that the 
Summit Yarn  Company had been organized pursuant t13 the agreement 
of 17 March, 1942, and with the notification enclosed lmo checks-one 
for $50,000 drawn by Belding Heminway Company to the order of 
Summit Yarn  Company and endorsed by the latter company to the 
order of Southern Mills, Inc. ; another check of Belding Heminmay 
Company by Stahle Linn, Attorney, payable to Southern Mills Company 
in the amount of $35,000, making $85,000 in all. Also, the notice was 
accompanied with a stock certificate for 50 shares of the capital stock 
of Summit Yarn  Company, which was 25% of all the authorized capital 
stock of the company at that  date. These deliveries were accompanied 
by detailed statements in a letter, including the followirlg: ' T e  deliver 
these checks and this stock certificate, and you accept the same, in full 
settlement of all obligations of Summit Yarn  Company and Belding 
Heminway Company to you by r i r tue  of the said agreement of 3iarch 
17, 1942." 

On the same date the plaintiff conveyed all of the scl-eduled property 
to the Summit Yarn  Company in pursuance of its agreement. 

The complaint sets up the following grievances, for which plaintiff 
demands redress : 

That  the Belding Hemiiiway Company artfully concealed from the 
plaintiff all details of the organization of the "new company": that as 
organized, the officers of the Summit Yarn Company are the identical 
individuals who are also officers of the Belding Heminway Company; 
that the latter company by virtue of this fact and by rir tue of its omner- 
ship of practically two-thirds of the stock dominates the new company, 
controls all of its actions, and uses it for the sole profit and advantage 
of the Belding Heminmay Conipany; that its affairs are mismanaged, its 
ability to earn money for the stockholders has been destroyed. and its 
stock rendered worthless and the corporation reduced to insolwncy. 

Furthermore, it  is alleged that  a t  the time of the negotiations for the 
purchase of property and a t  the time the contract Tvas made. it was 
understood and stipulated between the parties that  $E5,000 4iould be 
paid to the new corporation for three-fourths of its stock, and that the 
said $85,000 should be paid to the plaintiff for the property nliich it 
conveyed, and, as additional consideration, 25% of the capital .to& of 
the n c v  company should be delivered to it. I t  is alleged that the Belding 
IIeminway Company failed to pay $85,000 for its proportion of the 
capital stock of the new company, but on the contrary, ~ ~ r o n g f u l l y  and 
fraudulently secured the same for less than $12,000, 'hotwithstanding 
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the fact that the defendant Summit Yarn  Company acquired from this 
plaintiff, through trickery and fraud perpetrated upon this plaintiff by 
the defendants, its valuable properties and business of the value of 
$127,540.00.'' 

I t  i~ further alleged that  the Belding Heminway Company fraudu- 
lently represented to plaintiff that  i t  had complied with the terms of the 
agreement; whereas, it  had not done so, and by such false representation 
relied 111Jon by the plaintiff, it  induced plaintiff to convey to the Summit 
Yarn  Company its property aforesaid for $85,000 and stock which, 
because of the machinations of the Belding Heminway Company and 
the mismanagement of the coruoration, has become worthless. I t  is - 
further alleged that  the Belding Heminway Company has set up  a claim 
of indebtedness against the Summit Yarn  Company in the amount of 
$350.000. 

The con~plaint  sets up that  the plaintiff has never received any notice 
of stockholders' meetings of the Summit T a r n  Company and has been 
studiously deprived of any information about its affairs; that  plaintiff 
has repeatedly demanded, in writing, an audit of the affairs of the com- 
pany, and the demand has been refused. 

I n  its prayer for relief the plaintiff asks specifically for judgment: 
First, for  recovery of $40,000 against defendants, jointly and separately; 
second, for an  audit of the affairs of the Summit Yarn  Company; third, 
for the appointment of a receiver to liquidate and wind up the affairs of 
the Summit Yarn  Company; fourth, for an  adjudication that  any recov- 
ery had by plaintiff shall be paramount and superior to any claim of 
Belding Heminway Company against the Summit Yarn  Company, and 
that plaintiff's demand be satisfied before any distribution of the assets 
of the Summit Yarn  Company to the defendant Belding Heminway 
Company, or any of its officers or agents. 

The defendants separately demurred to the complaint in identical 
term<. ac follows (quoting from demurrer of Summit Yarn  Company) : 

"Sow comes the defendant, Summit Yarn Company, within the time 
fixed by qtatute, and demurs to plaintiff's complaint, for that  there is a 
misjoinder of causes of action and of parties, in that, upon the face of 
the complaint, the plaintiff alleges four distinct causes of action, as 
follolr. : 

"1. AII alleged came of action against the defendant, Belding Hemin- 
way Company, for breach of contract for the alleged failure of said 
defendant to pay the cum of $85,000 for three-fourths of the capital 
stock of the defendant, Summit Yarn  Company, which alleged cause of 
action relates only to the defendant Belding Heminway Company. 

"2. -111 alleged cause of action sounding in tort against the defendants, 
Summit yarn  Company aud Belding Heminway Company, because of 
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alleged fraudulent representations with respect to the due performance 
by the defendant, Belding Heminway Company, of the contract referred 
to in the complaint, whereby plaintiff was fraudulently induced to part  
with the title to its property. 

"3. An alleged cause of action, in the nature of a stoclrholder's deriva- 
t i re  suit against the defendant, Belding Heminway Company, for fraudu- 
lent mismanagement of the affairs of the defendant, Summit Yarn  Com- 
pany, which alleged cause of action relates only to the defendant, Belding 
Heminrvay Company. 

"4. A11 action under Section 1146 of the Korth Carolina Code for an 
audit of the books of the defendant, Summit Yarn  Company, which 
alleged cause of action relates only to the defendant, Summit Yarn  
Company. 

('WHEREFORE, the defendant, Summit Yarn  Company, prays tliat this 
demurrer to plaintiff's conlplaint be sustained and that daintiff's action 
be dismissed. LINE & LIKN, 

Attorneys for Defendant 
Summit Yarn  Conlpany." 

The demurrers were overruled, and defendants excepted and appealed 

Slre ldon M. R o p e r  for p l a i n f i f ,  appellee.  
L i n n  d L i n n  for de f endan t  Summit Fern C o m p u n y ,  appel lant .  
.Jonas cP. Joncts for de f endan t  B r l d i n g  IIertzinwrc!~ C o m p a n y ,  appel lant .  

SEAWELL, J. Standing uncontradicted, the complain1 sets u p  a num- 
ber of causes of action which entitle the plaintiff to legal redress. The 
defendants have not challenged any of the several statements of grievance 
as not constituting a cause of action. Probably it is realized tliat the 
more causes there are the better is the position of defendants upon their 
demurrer. We are not now concerned with their sufficieiicy in law. 

,I demurrer of this nature analyzes the complaint to see ~vliether the 
causes of action set u p  therein are so related as to permit joinder under 
C. S., 507; and to see whether the parties brought in hare  a unity of 
interest with respect to the alleged causes of action. 

I n  spite of the able argument of counsel for the plaintiff, Tre are not 
convinced that  the rules of pleading hare  not been infringed. Emerging 
from the complicated transactions to which plaintiff attributes its inju- 
ries and upon which it bases its several causes of action, we find at least 
two claims or causes of action, for which specific relief is sought. which 
in a legal sense hare  no definite relation to each other as required in 
C. S., 507, and are, therefore, misjoined. h'either of them, taken sepa- 
rately, concerns or affects both defendants. 
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There is a cause of action for breach of contract against the Belding 
EIeminway Company for failure to pay $85,000 for three-fourths of the 
stock in the new company, for vhich certainly no legal liability can be 
irnputcd to the Sunlmit Yarn  Company, but which, if it  constitutes a 
liability a t  all. nlust be con-idered as addressed solely to the Belding 
IIcininnay Company; and there is a cause of action stated under C. S., 
1146, against Summit Yarn  Company to compel an  audit of the affairs 
of that company upon the demand of a stockholder, which cannot be 
asserted, and is not aqserted, against Belding Heminmay Company. 
Tt is to be noted here that  plaintiff cannot proceed under the cited 
statute to procure evidence to be used in a case against Belding Hemin- 
r a y  Company. That  must be obtained, if at all, under appropriate 
procrdure. 

M m ,  plaintiff has asserted a cauqe of action against Belding Hemin- 
way Company for fraud and deceit in falsely representing that it had 
complird n i th its contract, thereby inducing plaintiff to convey its prop- 
wty  to Summit T a r n  Company. This also is unrelated to the cause of 
action for audit against the Sunmlit Yarn  Conlpany and affects only 
t l ~ c  Eelding EIeminrvay Company. 

Tliere is, therefore. a inisjoinder both of causes of action and of 
parties. 

There arc other defects in the complaint of a like nature nhich need 
not be pointed out. 

I f  thc defect in the pleading related merely to misjoinder of actions, 
the Court might, under C. S., 516. salvage the action by ordering it to 
be dirided into as maay actionc as are necessary for determination of the 
causes of action itated. ( i cc t f i s  1%. Ir'ilgo, 125 X. C., 133. 136. 24 S. E., 
246; hut nhrrc ,  as here, there is a nlisjoinder both of causes of actions 
arid of partlei n h o  have no conimuliity of interest, this prot.eedn1.g can- 
not h~ folloned. H c n ~ n  z.. I lVrighf ,  282 S. C.. 174, 176. 82 S. E. (2d) ,  270, 
and cases citcrl; ( ' ~ f i z ~ m  S ( ~ f i o r l i / l  R a n k  2 % .  Angela, 193 IT. C., 576, 137 
S. E.. 705 ; R o ~ e  I , .  Fremont Tl'cirehousc, efc., (lo., IS8 S. C'., 107, 109, 
10s S. E., 389. 

The judgnleiit of the court below overruling defendants' demurrers is 
rewrsetl and the action dismissed. 

S o .  306. 

I n  this n c  consider an appeal by defendants froni an ordcr ill the same 
cause (see summary of complaint s u p r a )  made by Pless, J., a t  a hearing 
had upon notice at Chambers in Lenoir, 15 Nay ,  1943. Prior. to that  
time plaintiff had pressed its deinand for an audit by motion before 
Judge Wilson Ta r l i ck ,  supported by affidavits, and an order to sho~v 
cause why the relief chould not be granted was served upon the defend- 
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ants. I-pon the hearing under this order before Judge Pless, defendants 
exhibited a copy of an  audit furnished the plaintiff, which the latter 
assailed as insufficien-as containing only a. compilation of figures from 
the balance sheets of the company, not calculated to give the information 
contemplated in the statute (C. S., 1146). Judge Pless, being of that  
mind, ordered tha t  a proper audit be made of the books of the Summit 
Yarn Conlpany a t  the expense of the corporation, and appointed an  
auditor for that service. 

We might say that  dictionary definitions alone will not determine the 
character of the audit required under C. S., 1146, upon demand by the 
stockholder. Some discretion must certainly be rested in the court to 
see, at least, that  it reasonably reflects the information customarily given 
in audits of that  kind, so that the interested stockholder may be able to 
discover whether the assets of the company are being administered in 
accordance with sound corporate practice. Bu t  that  matter is no longer 
before us. Appeal on a matter of this sort is held to be fragmentary 
and is subject to dismissal on that  account-Cole z'. Trust Co., 221 
N. C., 249, 20 S. E. (2d), 54;  but i t  is not necessary to invoke that  rule. 
The tlismissal of the action itself (under No. 305) carries with it all 
proceedings of this nature taken in the cause during its pendency. I t s  
subject matter no longer existing, the appeal is dismissed. 

I n  KO. 305-Action dismissed. 
I n  S o .  306-Appeal dismissed. 

DESXY, J., took no part in the consideration or decision of this case. 

JI. V. JIcCOTTER r. G. 11. REEL, MAYOR. ASD J. IT. COWE:LI., J. Id. RIGGS, 
J R . .  AXD COLCJIBUS LASD. CONSTITUTIXG THE BOAIRD OF COhLhLIS- 
SIOSISRS 01.' TIIE T O W S  O F  BATBORO. 

(Filed 20 October, 1!)13.) 

1. Sttlt~tC'S § 5 ~ -  
The different 11ro~.isions of Public Laws of 1930. ell. 158, relative to 

granting license for the sale of heer and \~ ine ,  are jmvi m a t o i a  and must 
be rend t o g ~ t l ~ e r  as ol:e connectecl whole. 

2. Intoxicating Liquors Ij + 
Au "oil premist~s" liwnse to sell \ w r  is 11ot nrailal)lt, ns a matter of 
right. to any c i t izc~~ who may qualify under the pror.~sions of sec. 311, 
Pr~l~lic Laws 1939. ell. 1;iS. Compnlsory issuance thereof is in a n y  event 
limited to the I ) I I ~ ~ ~ I C ~ S B C R  eilumernted in sec. 500. I?iclrtsio lo?izts est  
esclicsio ctltt'rirts. 
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In applying to n hoard of town corn~nissionere for ml "011 pl'c~mises" 
license to sell beer. petitioner seeks the right to engage ill u hnsiness 
regulated by statutes, which prescribe crrtaiu conditions precedent thereto 
and require the governi~ig body of the municipality to determi~le the facts 
upon which issuance of the licenscb depentls. Wliere this hocly considers 
the tlpplication and denies the lict~nae, the presumption is that it found 
facts sufficient to support its C O I I C . ~ U S ~ O ~ I B .  and jndg~nent, de~lyiiig n writ 
of w a n d u n l u s  a i ~ d  clisrnissi~lg the action, shonld be entered. 

APPEAL b y  defendants f r o m  E'rizzelle,  J., a t  Chambers  a t  Snow Hil l ,  
S. C., 23 June ,  1943. Rerersed. 

Pe t i t ion  f o r  wri t  of nznndnmtts. 

O n  2 June ,  1943, the  defendants served notice on the  plaiiltifl t l iat 
they had  information t h a t  he mas flagrantly violating the  law by selling 
to the wines and lager beer without  license, and  directed h i m  to 
close and to dispose of all  beers and n-ines by tnelve o'clock midnight,  
4 J u n e ,  '(othernise the board will proceed to enforce the lan-% i n  such 
nlatters." 

Tllc plaintiff on 9 J u n e  filed application with the  defendants, the 
gorern ing  board of the town of Bayboro, fo r  a licensc to  sell n i n e  and  
beer. T h e  application was i n  the fo rm and containrd the illformation 
required by statute, except tliat i t  did not specify the  type of liceiisr 
desired. 

On 9 J u n e  t h e  defeiidants wrote tlie plaintiff as  follows : 
"The Board of T o n n  Commissioneri have met and considered your 

application for  liceme to sell beer and voted not to issue wit1 Iicenqe 
a t  the present time." 

O n  10 J u n e  plaintiff filed his petition for  wri t  of r r ~ i ~ n t l ~ r r ~ ~ r s  requiring 
and cornpelling the  defendants to isbue to him a l i c e n ~ e  for  the <ale of 
u i n e  and  beer as  prorided by law. 

O n  1 4  J u n e  war ran t  was iisned against the plaintiff charging h i m  
\\it11 tlie ,ale of beer ~ i t h o n t  applying for  or obtaining licen-e therefor. 
O n  15 J u n e  the plaintiff appeared i n  court and entered a plea of gui l ty  
of selling brer  n-ithout a lice1i.e. tJudgment 7-m. entered t h a t  "the 
defendant p a y  the costs, and applv  to Town Comrnissioner~ f o r  licensc 
i n  a legal way." 

When the cause camr  on to h r  heard brfore Frizzr l l r .  ,T., i n  C l ~ a ~ n b e r s ,  
the court found tha t  tlie plaintiff had  dulv filcd his application f o r  
liceme to sell beer i n  the ton-11 of Uayhoro, and  "that i n  hi-  application 
he qet fo r th  liib qualificatioiis required by . t a t u t ~  n-l~icll entitlrtl hini to 
slich license; and  tha t  the gorcrning h a r d  of said t o n n  hat1 deiiictl t h r  
ap1)lication. n e i ~ l g  of t h ~  opinioii " t l ~ n t  the plaintiff is ~ i l t i t l ~ t l  to h a r e  
iciued a licenqe for  the sale of beer fo r  the t o n n  of Baylsoro," the court 
entered judgment ordering and requir ing the tlefel~tlaiits to  iqauc to  thc 
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plaintiff an "on premises" license for the sale of beer in accordance with 
the application filed. The defendants excepted and appealed. 

R. @. U ' h i t e h u r s f  f o r  plaintiff, appel lee .  
TT' .  H .  L e e  f o r  d e f e n d a n t s ,  a p p e l l a n t s .  

BAI~SHILL, J. The plaintiff rests his case primarily on section 513, 
chapter 158, Public Laws of 1939, which provides that  "it shall be 
mandatory that the gorerning body of a municipality or county issue a 
license to any person applying for same when such pwson shall ha re  
complied v i t h  the requirements of this article." H e  takes the position 
that when he filed his application containing the information required 
by section 511 he "conlplied with the requirements of this article," and 
license must be issued. Apparently, the court belon, in concluding 
"that in his application he set forth his qualifications required by stat- 
ute, z ~ h i e l ~  e n t i t l e d  him t o  such license," adopted the same view. (Italics 
supplied.) 

This position cannot be sustained. This and other pertinent provi- 
sions of the statute. Article TI, chapter 158, Public Laws of 1939, are 
p m i  rnateria and must be read together as one connected whole. 

(1) A person desiring a license to sell wine or bee]. a t  retail nnlst 
make application to the gorerning board of the n ~ u n i c ~ p a l i t y  in which 
the pririlege is to be exercised, and the application must disclose the 
information required by section 511. 

( 2 )  Before any such license shall be issued the governing body of the 
municipality shall satisfy itself that statements requiretl by subsections 
( I ) ,  ( 2 ) )  ( 3 ) )  (4 ) ,  and (5 )  are true. Sec. 511. 

(3) "On premises" license "shall be issued" for b o n a  fide restaurants, 
cafes, cafeterias, hotels, lunch stands, drug stores, filling stations, grocery 
stores. cold drink stands, tea rooms, or incorporated or chartered clubs. 
Sec. 509. Businesses to which "on premises" license "shall be issued" 
for the sale of v ine  are even more restricted. Sec. 50g1,- (1) .  See 
ch. 339, Public Laws 1941. 

(4)  TYhen the municipal board is satisfied that these statutory require- 
ments hare  been met "it shall be mandatory that  it issue the license 
applied for." Sec. 513. 

Considering the facts appearing on this record in the light of these 
statutory requirements, we are led to the conclusion thai plaintiff is not 
entitled to the relief sought. 

Vh i l e  the application for license did not specify the type desired- 
whether "on premises" or "off premisesv-the record seems to make it 
clear that the petitioner seeks an "on premises" license for the sale of 
beer. H e  now admits that he is not entitled to a license to sell wine. 
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An "on premises" liceiise to sell beer is not available as a matter of 
right, to any citizen who may qualify under the prorisions of section 
511. Compulsory issuance thereof is in ail? event limited to  the busi- 
nesses enumerated in section 509. Inclusio ~r?i ius  est exclzuio nl fer ius .  
Petitioner operates a pool room. His  is not a bonn fide restaurant, cafe, 
or other business designated in the statute. A l t  least it  does not so appear. 
H e  cannot inroke the mandatory provisions of the act. 

Beer is classified as an  alcoholic hererage. Sec. 1, ch. I, Public Laws 
1923. I t s  sale is regulated by h t i c l e  TI, chapter 158, Public Laws of 
1939, enacted "To rrgulate the manufacture, transportation, and sale 
of c ~ r t a i n  beverages," and knomn as the "Beverage Control , k t  of one 
thousaiid nine hundred and thirty-iiine." 11 violation of the 
of thi i  statute hy selling beer without license is a riolation of thr  pro- 
hibition law ni th in  the meaning of section 511 thereof. At  the time 
of the hearing it affirrnatirely appeared that petitioner had been con- 
rictetl of violating the prohibition law "within t ~ o  gears." Tha teve r  
the conditioni may ha le  been a t  the time the hoard acted, he m s  dis- 
qualified a t  the time of judgnlcnt. 

111 applying for all "on prerni$e\" license to sell beer, petitioner S W ~ S  

the right to engagc in a business regulated by statute. The Legislature 
ha5 prescribed certain conditions precedent, and it has cact upon the 
governiiig body of defeildai~t nlunicipality, as a fact-finding agency, the 
duty to determine tlie btate of fact< 11po11 which the issuance of such 
license depend<. I t  coi1,idrred the application and denied tllc licrnse. 
The presumption i i  that it found fact5 suficient to support its conclu- 
sion. Indeed, thc rerord contains eridcnce vliich tend5 to she\\ that  
petitioner at the time lie made application wai engaged in selling beer 
n ithout license, in ope11 dcfiaiicc~ of Ian-, and n.a. maintaining a disorderly 
place nhcre drinking and g m h i i n g  vere  permitted, and which exercised 
a tlcmoralizing inflwnce in the conininnity-all of which tends to show 
that it was not one of the enun~eratetl bonn iide busineiscs. 

The defendants insist, therefore, that in the ab~cnce  of allegation of 
ca~wiciousnes~. bad faith, or clisrrgard of law the Court is r i t hou t  
authority to rcriew or reverv  the action of the board. 1'11~ 7%.  I Iood ,  
C'onlr. of Bonk\, 222 S. C'.. 310. K h i k  this position i~ forcefully main- 
twined, ~ x ~ i t h  citation of authority, n c  need not now discuss or decide the 
qumtion thus prwentcd. For,  conceding thc authority of the court and 
r icning the fact, ill the light rnost farorable to tlie petitioner, he has 
failed to establish a clear legal right to an  "on premises" license to sell 
beer. TTnrris 1 % .  Bonrd o f  R d u c n f i o n ,  216 N .  C., 1.17. 4 S. E. (2d) ,  325, 
and cases cited. 

Judgment denying the n r i t  of mnntlnmzrr and dismissing the action 
must be entered. 

Reversed. 
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THOMAS C. PROPST, ADJCISISTRATOR, 1.. HUGHES TRUCKING CO. 

(Filed 20 October, 1943.) 
1. Process 88 8, 10- 

When service of process on n nonresident, through the Commissioner 
of Jlotor Tehicles, as provided in ch. 75, Public Laws 1929, as amended 
by ch. 36, Public Laws 1941, is sought, it  is essential that the sheriff's 
return show that such service \\-as made as specifically required by these 
statutes, and that copy of the process be sent defendant l)p registered mail 
and return receipt therefor and plaintiff's affidavit of compliance be 
attached to summons and filed. 

2. Pleadings 8 22: Process 8 3- 
I11 a civil action, where summons is issued and servzd and complaint 

filed against defendant under an erroneous name, and such defendant, on 
special appearance, moves to dismiss for want of jurisdiction on that 
ground, and plaintiff files a motion to amend summons and complaint to 
conform to the defendant's true name, there is no error in allowing the 
motion to correct the mistake. 

APPEAL by defendant from Rozmsetru, J., a t  July-,lug:ust Term, 1943, 
of CLEVELAKD. 

Civil action to recover damages for death of plaintiff's intestate, 
alleged to have been caused by the negligence, default or wrongful acts 
of the defendant when its truck collided with an automobile near Selma, 
Johnston County, N. C., causing war munitions in the truck to explode 
and kill plaintiff's intestate, x h o  was riding in another automobile near 
the scene of the explosion. 

Sumnlons was issued against Hughes Trucking Company and for- 
mardcld to the sheriff of Wake County for service upon the Commis- 
sioner of Motor Vehicles, agent of the nonresident defendant under 
ch. 75,  Public Laws 1929, as amended by ch. 36, Public Laws 1941. 

The sheriff made the following return upon the summons: "Served 
Mar. 5, 1943, by delivering copy of the within summons . . . to . . . 
W. R. Rogers, J r . ,  Assistant Commissioner Motor Vehicle Bureau of 
the State of North Carolina, statutory process agent of the Hughes 
Trucking Company, a foreign corporation." 

The Commissioner of Motor Vehicles mailed notice of such service 
and copy of the process to Hughes Trucking Company, Charleston, S. C., 
by registered mail and received return receipt signfjd by "Geo. M. 
Hughes (signature or name of addressee) . . . Date of Delivery, March 
8) 1943." 

Thereafter, Hughes Transportation, Inc., entered a special appearance 
and moved to dismiss for want of jurisdiction on the ground that  while 
plaintiff had sought to bring it into court on the above service, no valid 
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and binding process had been issued and served against the petitioner 
or movant. 

On the disclosures made in the special appearance, the plaintiff filed 
motion to amend the sulnnlons and complaint to  conform to the defend- 
ant's true name, Hughes Transportation, Inc. This motion was allowed 
over objection and exception. 

From order denying the motion to dismiss and allowing correction of 
defendant's name in the summons and complaint, the defendant appeals, 
assigning errors. 

Clyde  R. H o e y  for p la in f i f f ,  appellee. 
Rob inson  & Jones  for de fendan t ,  appellant.  

STACY, C. J. The plaintiff is an  administrator of a resident decedent; 
the defendant a foreign corporation; the cause of action for wrongful 
death, growing out of a motor vehicle accident or collision, occurring 
on a public highway in this State. 

Service of summons is sought to be had through the Commissioner of 
Motor Vehicle., as provided by ch. 75, Public Laws 1929, as amended 
by ch. 36, Public Laws 1941, for service of process on nonresident 
operators of motor vehicles on the public high\\-ays of this State. 2 1  
R. C. L., 1347. 

I t  is provided by the statute in question, as amended, that a nonresi- 
dent who accepts the benefits of our l a m  by operating a motor vehicle 
on the public highways of this State shall be deemed to have appointed 
the Commissioner of Motor Vehicles "his true and lawful attorney upon 
whom mag be served all sunlrnonses or other l a ~ ~ f u l  process in any action 
or proceeding against him, growing out of any accident or collision in 
15-hich said nonresident may be in~o lved  by reason of the operation by 
him, for him, or under his control or direction, express or implied, of a 
motor vehicle on such public highway of this State, and said acceptance 
or operation shall be a signification of his agreement that  any such 
process against him shall be of the same legal force and validity as if 
served on him personally." Dovl inc/  c. Tl'infers, 203 K. C., 521. 181 
S. E., 751. The con~titutionality of this la117 was upheld in Ash ley  7;. 

B r o w n ,  198 N. C.. 369, 151 S. E., 725. 
I t  is further provided in the statute that  "service of such process shall 

be made by leaving a copy thereof with a fee of one dollar, in the hands 
of said Commissioncr of Motor Vehicles, or in his office, and such service 
shall be sufficient service upon the said nonresident; provided that notice 
of such service and a copy of the process are forthwith sent by regis- 
tered mail . . . to the defendant and the defendant's return receipt and 
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the  lai in tiff's affidavit of compliance . . . are appended to the summons 
or other process and filed with . . . papers in the cause." 

An  alternative method of service of process on nonr~?sident defendants 
is provided by ch. 33, Public Laws 1931, but as this method ~ v a s  not 
followed in  the instant case, it  has no present application. 

The  pertinent provision of the statute is, that  service of process shall 
be made by leaving copy thereof with a fee of one dollar, "in the hands 
of the Commissioner of Motor Vehicles, or in his office." There is no 
finding on the present record tha t  this was done, and i t  is not made 
manifest by the sheriff's return. 21 13. C'. L., 1360. "Delivering copy 
. . . to . . . W. H. Rogers, J r . ,  Assistant Commissioner Motor Vehicle 
Bureau" may or may not be the same as kaving copy in the office of the 
Corrmissioner of Motor Trehicles, albeit the notice mailed by the Com- 
missioner would seem to indicate his receipt of the summons. 23 Am. 
Jur. ,  564; Annotation: 98 8. L. R., 1437; Notes: 47 Law Ed., 987; 
23 L. R. A, 499. Opportunity should be given the sheriff to make a 
true and accurate return, if in fact his service was in accordance with 
the statute. Lee v. IIof f ,  221 N. C., 233, 19 S. E. (2d ) ,  858. 

The plaintiff should also file affidavit of compliance as required by the 
statute, if he would avoid possible future challenge to any judgment 
that  may be rendered in the cause. Casey v. Burke:., 219 X. C., 465, 
14  S. E. (2d) ,  429. 

There was no error in allowing the motion to correct the mistake in  
defendant's name. C. S., 5 4 7 ;  Clecenger v. Grol-er, 212 N .  C., 13, 
193 S. E., 1 2 ;  Lee v. H o f ,  supra;  Dunn  I ! .  Aid Socieily, 151 N. C., 133, 
65 S. E., 761; Gurre f t  1,. Trot ter ,  6 5  N. C., 430; Lane v. R. R., 50 N .  C., 
25. Cf .  IIogsed zt. Pearlman,  213 N. C., 210, 195 S. E., 789. 

E r ro r  and remanded. 

STATE v. WALTER TYSOS. 

(Filed 20 October, 1043.) 

Assault and Battery § 14: Rape § 5- 
In a prosecution charging assault with intent to commit rape, where at 

the conclusion of the State's evidence defendant tendered a plea of guilty 
of an assault upon a female, and the coilrt accepted defendant's plea and 
found as a fact that the female referred to was a child nine years of age 
and defendant was thirty-four years of age, and also that the assault was 
aggravated, shocking and outrageous, the accepted plea is for a misde- 
meanor under C. S., 4215, and judgment that defendalit be confined to the 
State's Prison for not less than eight nor more than )-en years, is a viola- 
tion of N. C. Const., Art. I, sec. 14, and C. S., 4153. 
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&PEAL by defendant from Fr i z ze l l e ,  J., a t  September Term, 1943, of 
PITT. 

Criminal prosecution upon an  indictment charging the defendant with 
assault with intent to commit rape. 

At  the conclusion of the State's evidence, the defendant moved for 
judgment as of nonsuit upon the charge of assault with intent to commit 
rape, and tendered to the court a plea of guilty of a n  assault upon a 
female. 

Tlie court, being of the opinion that  the State's evidence was not suffi- 
cient to na r ran t  the submission of the case to the jury on the charge of 
assault upon a female with intent to commit rape, accepted the plea 
tendered 117 tlie defendant. Thereupon, the court found as a fact that 
the child. the female referred to in the bill of indictment, is nine years 
of age, and that  the defendant is thirty-four years of age. 

The court further found: "That the assault committed by the defend- 
ant  was aggravated, shocking and outrageous to the sensibilities and 
decencies of right-thinking citizen.;, as will be disclosed by tlie testimony 
in the record." 

Judgment:  That  the defendant be confined in the State's Prison for 
not 1e.s than eight nor more than ten years. Defendant appeals, assign- 
ing error. 

d t f o r n e j j - G e n e r a l  AVrLIIullan and  Ass i s tan t  d t torneys-General  P a t f o n  
a n d  R h o d e s  for f h e  S t a t e .  

TT7nz .  J .  Rl tndy for  d e f e n d a n t .  

D ~ s s r ,  J. Defendant's only exception is to the sentence imposed as 
being violative of the Constitution of S o r t h  Carolina, Art. I, sec. 11, 
and the statutes prescribing punishment for misdemeanors. The excep- 
tion must be sustained. 

C. S., 41i3, prorides: '(-111 misdemeanors, where a specific punish- 
ment is not prescribed, shall be punished as misdemeanors at common 
law;  hut  if the offense he infamons, or done in secrecy and malice, or 
with deceit and intent to defraud, the offender shall be punished by 
imprisonment in the county jail or state prison for not less than four 
m o n t h  nor more than ten years, or shall be fined." 

TThile his Honor found that the assault mas aggravated, shocking and 
ou t r ag~ous  to the sensibilities and decencies of right-thinking citizens, 
the court did not find the offense to be infamous. Moreover, we do not 
think the plea tendered by the defendant, and accepted by the court, 
constituted a plea of guilty to an infamous offense, hut, on the contrary, 
constituted a plea of guilty of a misdemeanor punishable as provided in 
c. S., 4215. 
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I n  the case of S. c. Smith, 174 N. C., 804, 93 S. E., 91.0, the defendant 
was fried upon a bill of indictment charging a secret assault. The  
evidence tended to show an  aggravated assault with a deadly weapon, 
defendant firing twice with a pistol and slightly injuring the prosecuting 
witness. At  the conclusion of the State's evidence, the defendant ten- 
dered a plea of guilty of assault with a deadly reapon,  which plea was 
accepted by the State. The court sentenced the defendant to four years 
imprisonment in the penitentiary. r p o n  appeal this Court, in passing 
upon the identical question which is presented on this reaord, said : "The 
decision in McSeil's case is epitomized in the headrotes as follows: 
'Misdemeanors made punishable as a t  common lam, c r  punishable by 
fine or imprisonment, or both, can be punished by fine or imprisonment 
in the county jail, or both. Hence, a general verdict of "guilty" upon an  
indictment containing three counts, to wit, one for an  assault with a 
deadly weapon with intent to kill, another for a similar assault with 
intent to  injure, and a third for a common assault and battery, will not, 
since the &4ct of 1870-71, ch. 43. justify imprisonment in the peniten- 
tiary. Fine and imprisonment a t  the discretion of the court does not 
confer the power to imprison in the penitentiary.' Vh i l e  the language 
of section 3620 authorizes a ~ u n i s h m e n t  for assault with or ~vithout 
intent to kill, by fine or imprisonment, or both, in the discretion of the 
court, i t  does not a t  all mean that  the judge may charge the character 
of punishment recognized and established by the law for such an offense, 
but that, within such limits, the extent of the punishment is referred to 
the discretion of the trial judge, and his sentence may not be interfered 
with by the appellate Court, except in case of manifest and gross abuse. 
This position is emphasized by the fact that, under the former law 
(chapter 167, Laws 1868, secs. 8 and 7 ) )  an assault with a deadly weapon, 
or by any means likely to  produce death, with intent to kill. could be 
punished by imprisonment in the penitentiary not exccbeding ten years; 
and, in section 7, an  assault with a deadly or dangerous weapon, without 
intent to kill, but with intent to injure, was so punishable not esceeding 
five years; and the statute of 1870-71, chapter 43, now Revisal, sec. 3620 
(now C. S., 4215)) was substituted for these sections and wac enacted 
for the express purpose of repealing them. . . . Recurring to the many 
decisions imposing sentence for misdemeanors, we filid none where a 
sentence of more than two years has been approved." S.  v. Driver, 78 
N. C., 429; S.  c. Stokes, 181 N. C., 539, 106 S. E., 763; S.  2%. Hill, 181 
N .  C., 558, 107 S. E., 140; 8 .  c. Williams, 186 S. C., 627, 120 S. E., 
224; S. v. Crews, 214 K. C., 705, 200 S. E., 378. 

There is error in the judgment rendered below, and the case is re- 
manded to  P i t t  County Superior Court, to the end ths~t a proper judg- 
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ment  m a y  be rendered on the plea tendered by the defendant  and  accepted 
by the State, i n  accordance with this  opinion. 

E r r o r  and  remanded. 

SOUTHERS MILLS, IKC., v. J. P. 'r. ARMSTRONG, HAROLD A. JOHS- 
STOS A K D  STfiEILE LIxN, OFFICERS A S D  DIRECTORS O F  THE SUJfJIIT 
T A R S  COMPAST. 

(Filed 20 October, 1943. ) 
1. Process 9 1- 

Due serrice of process is necessary to subject a party to the jurisdiction 
of the court. Only personal serrice was recognized a t  common law, and 
when substituted service is authorized by statute it  is strictissinti juris. 

2. Process § 5- 

Service of process upon a nonresident individual by publication is valid 
only in proceedings in vem or quasi in vem (except in actions for divorce), 
and any judgment predicated thereupon can have no efficacy in personam. 

To malie valid substituted serrice under C. S., 481, the nonresident 
defendant not only must have pro pert^ in the State, but the subject of the 
suit must be within the jurisdiction, or under the control of the court by 
attachment, restraining order, or otherwise. 

4. Process §§ 5, 11: Mandamus 9 4- 

A wandamus ,  or mandatory injunction, can only operate i n  personam; 
and in an action under C. S., 11'78, to compel the directors of a domestic 
corporation to pay dividends, so f a r  as  substituted serrice of process on 
nonresident directors is relied upon, the proceeding is a nullity. 

DENKY, J., took no part in the consideration or decision of this case. 

APPEAL by  plaintiff f r o m  Rousseuu, J., a t  J u l y  Term, 1943, of 
LINCOLN. 

T h e  plaintiff company is a resident corporation and a stockholder i n  
the  S u m m i t  Y a r n  Company, also a resident corporation, and  the defend- 
an t s  a r e  the  officers and directors of said y a r n  company, one of whom is a 
resident of the  S ta te  and  the other two a re  nonresidents. T h e  action 
is brought to  compel a declaration of dividends among its stockholders 
f r o m  the accumulated profits of said y a r n  company, under  the provisions 
of C. S., 1178. 

Service of summons was made personally upon the resident defendant, 
M r .  Linn, and  service of summons was attempted to be made by publica- 
t ion upon the two nonresident defendants, Messrs. Armstrong and  
Johnston.  
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The nonresident defendants each entered special alspearances and 
moved to  dismiss the action as to each of them, for the want of jurisdic- 
tion, for  the reason that  there had been no valid service of summons 
upon either of them. The motion to dismiss n-as allowed, and order 
predicated thereon entered, to which plaintiff reserved exception and 
appealed. 

S h d d o n  M.  R o p e r  for ~ 1 n i n t i . f ~  appellrrr~t. 
Jonas  & J o n a s  for defendrrnfs,  nppellees. 

SCHENCK, J. The question posed by this appeal i s :  Was the persona1 
service on a resident, one of three directors of a domestic rori)oration, and 
servicc~ by publication upon two nonresidents, the other two directors of 
such corporation, sufficient to subject said two nonresidents to the juris- 
diction of the cour t?  We think, and so hold, that  the i~nsn-er is in the 
negative. 

u 

Due service of process is necessary to subject a party to the jurisdic- 
tion of' the court. Only personal service was recognized a t  coinnion lam, 
and when substituted service is authorized by statute it is sfrictissimi 
juris, and being of rigid right, a party inr-oking it is entitled to cold 
lam-no more, no less. S f m i f o n  I . .  I 'hon7pso~z, 234 Xo.,  7.  "The court 
must see that  every prerequisite prescribed exists in any particular case 
before it grants the order of publication." Bncon  c. J o h  ?son,  110 S. C., 
114, 14 S. E., 508. 

The statute in this State relating to the subject, C. S., 4%) authorizes 
the court or judge to grant  an  order that service be made by publication 
whrre the defendant "is not a resident, but has property in this State, 
and the court has jurisdiction of the subject of the action." This is the 
only provision made by the statute for substituted service upon a non- 
resident individual (except in actions for divorce). I t  doer not appear 
in the instant case that  either of the nonresident defendants has property 
i11 the State which has been brought within the jurisdiction of the courts, 
or to which plaintiff makes any claim. This action ii: simply "for a 
~ n n n d n m u s ,  mandatory injunction or other appropriate judgment . . . 
commanding the defendants . . . to declare and pay out to the plaintiff 
and other stockholders of the Summit Yarn  Company . . . the accumu- 
lated earned profits" of the company during 1942-purely an action 
i n  personam to bring the defendants under the jurisdiction of the court 
to compel obedience to its mandates. 

Being an  action in personnm the defendants could not be subjected to 
the jurisdiction of the court by any form of constructive service of 
process. Service of process upon a nonresident individual by publication 
is valid only in proceedings in r e m  or qunsi in r c m ,  and any judgments 
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predicated thereupon can h a r e  n o  efficacy in personam. Stevens 2). Cecil,  
214 S. C'., 21 i ,  199 S. E., 161, and cases there cited. 

-1 nonresident defendant not o i ~ l y  niust have property i n  the S ta te  
hut tlie suhject of the suit must be within the  jurisdiction, or under  the 
control of the court by  attachment, restraining order, o r  otherwise. 
I17itlfrer I.. B n g l c y ,  102 S. ( I . ,  515. 9 S. E., 1 9 8 ;  Sualiin 1 . .  Trust  Co., 
213 S. C., 38s)  196 S. E., 407. 

"Jnrisdiction i n  case of actions irl p r s o ~ ~ c l r n  can  only be acquired by 
perional service of process xi~ithiii the territorial jurisdiction of the court,  
or by acceptance of service, o r  by a general appearance, actual o r  con- 
.tructire, . . . this is strictly a n  action i n  personcrm. A n  injunction 
? a n  only operate  it^ personicm ; and unless j u r i d i c t i o n  of the  p a r t y  can  
be acquired. tllc attempted proculule  is a nullity, and, on niotion prop- 
er ly made, it  ~ h o u l t l  be t l i smi~sed ;  . . . and a jlidgmerit in pcJrsonarn 
,rpain.t a citizcn of a foreign itate. i n  a cause xtherein he  did riot appear ,  
,ilthougll notice na.  >erred on him hy publication, is  a nullity." IIoXe, 
.I.. in  I17trrlltX 1 % .  Reyrlolds, 1.31 S.  C., 606, 66 S. E., 657. 

' ( P r ~ r e s \  f rom the t r ibunals  of one i t a te  cannot r u n  into aiiotlier state, 
and ~uniinoi l  1)arties there domiciled to leave its terr i tory and  respond to 
1)roccrclilig~ against tlieni. Publ icat ion of process o r  notice m ~ t h i n  the 
.tatc where tlie t r ibunal  i i ts  cannot cieatc a n y  greater  ohligatioll upon 
tlie nonresident to  appear. Proce.s cent to  liirn out of the state, arid 
proce" pl~bl ished within it ,  a re  equally unavai l ing i11 proceedings t o  
e.tablish liii  ptmonal  liability." Y c r l ~ ~ o y c r  1 % .  S c f ,  95  U .  S., 714, 2.1 
L. Ed., 5'70. 

T h e  judgment of the Superior  P o u r t  tliwlissing tlie action as  to  the 
nonrcsitlrnt t ld ' endant~ ,  Xesirs .  , \ rm\trong and  Johnston,  is 

M i r m e d .  

I ) ~ s s u ,  J., took no par t  i n  the  consideration or  decision of this case. 

(Filed 20 October, 1043.) 

1. I'lradings # 13: Landlord and Tenant # 14- 

In an action I~etween plaintiff and drf'i~dnnt for tlie recovery of prcm- 
iws lenfcd by defendant to an oil c*ompariy, which transferred and assigned 
the  lease. withont warranty, corcnnllt, or asfnmnce of pnssession. to plain- 
tiff,  an amended c.omplaint againft the oil company. which was made a 
party, containing an allegation that t he  company's president told the other 
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TEXAS Co. O. HOLTOS. 

clcfenclant that the lease had not been assigned, without any allegation of 
collnsion, is demurrable as not stating a cause of action. 

2. Slander of Title 3 2+ 

An allegation that one defendant represented and (claimed to a co- 
defendant that it had never assigned the lease. in suit be1 ween the partiei. 
to plaintiff and that the plaintiff had no right to the possession of the 
property therein, does not state a cause of action for slander of title. 

,\PPEAL by plaintiff from S t e v e n s ,  J., a t  May Term, 1943, of CRAVES. 
,\firmed. 

The demurrer of defendant Coastal Oil Company to the amended com- 
plaint was sustained, and plaintiff appealed. 

IVm. D u n n  a n d  R. E. W h i t e h u r s t  f o r  p l a i n t i f f ,  a p p e l l a n t .  
L. I .  X o o r e  f o r  d e f e n d a n t ,  nppe l lee .  

DEVIS, J. The plaintiff appealed from the judgment below sustaining 
the demurrer of the Coastal Oil Company to the amended complaint. 
From the pleadings i t  appears that  p la in t ie  instituted its action for the 
recowry of certain premises wrongfully taken and withheld by defendant 
Holton, alleging that  the lease thereon executed by Holton to the Coastal 
Oil Company had been assigned to the plr~intiff by the Oil Company. 
Defendant Holton, answering, denied that  a valid as3ignment of the 
lease had been made to the plaintiff by the Coastal Oil Company, and 
filed a counterclaim for damages to the property while plaintiff was in 
possession. Upon motion of the plaintiff the court entered an order 
making Coastal Oil Company party defendant, and the   la in tiff filed an  
amended complaint alleging the assignment of the lease on the property 
to i t  by the Oil Company, and further that  the president of the Oil Com- 
pany had represented to defendant Holton that  the lease on the premises 
had not been assigned to the plaintiff, and tha t  in consequence of this 
representation Holton wrongfully took possession of the property. Plain- 
tiff also alleged that  the assignment of the lease contained assurance to 
plaintiff, assignee, of the use and occupancy of the property for the term 
of the lease, and plaintiff called upon the Oil Company to defend and 
save harmless the plaintiff from the tortious acts of Holton. Plaintiff 
asked that it recover judgment against defendant Oil Company for the 
damage and expense it may suffer by reason of the counterclaim of 
Holton. 

Howerer, the written and recorded assignment of the lease by defend- 
ant  Oil Company to the plaintiff, which was asked to be taken as a part 
of the complaint, recites merely that  the lease executed by Holton to thc 
Oil Company was thereby transferred and assigned to the plaintiff, 
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without further stipulation, save as to the rent. S o  warranty, covenant 
or assurance of possession appears. 

I t  also appears from plaintiff's pleadings that  it based its action 
against Holton upon the validity of the assignment of the lease to it by 
the defendant Oil Company. I t  alleged that  Holton had wrongfully 
resumed possession of the premises without its knowledge or consent, 
or that  of the Oil Company, and in its reply to Holton's cross action the 
ralidity of the assignment, and of the Oil Conlpany's right to assign, 
nere again asserted. 

We think the defendant Oil Company's demurrer to the amended com- 
plaint, on the ground that it faiis to state facts sufficient to constitute a 
cause of action against the Oil Company, was properly sustained. I f  the 
plaintiff succeeds in its action against Holton, and establishes its right 
to the possession of the property as assignee of the lease, it  has no cause 
of action against the assignor. Likewise, in the present status of the 
pleadings, it  may not be permitted to maintain an action based upon its 
anticipatory failure to uphold the validity of the assignment, in the 
absence of obligation on the part of the Oil Company to defend. 

The allegation in the amended complaint that  defendant Oil Com- 
pany's president had represented to Holton that  the lease had not been 
assigned, standing alone, would not be sufficient to Fare the pleading from 
the demurrer. There is no allegation of collusion between the Oil 
Company and Holton. On the contrary, their interests appear antago- 
niqtic, and it was stated in the argument that an action between them 
x a s  now pending, relative to the rents on this property. 

The plaintiff's contention that  the complaint states a cause of action 
against the Oil Company for slandcr of title railnot be sustained. The 
allegation that defendant through its president "represented and claimed 
to defendant Holton that it had never assigned said lease to the plaintiff, 
and that the plaintiff had no right to the possession of the property," 
cannot be held sufficient to set out a cause of action for malicious defa- 
mation of title. C'nrdon I * .  J IcConne l l ,  120 S. C., 461, 27 S. E., 109; 
X c E l w e e  v. Rlncktce l l ,  04 N .  C., 261; 129  A\. L. R., 179 (annotation) ; 
33 -\m. Jur. ,  313. 

The judgment sustaining the demurrer of defendant Coastal Oil 
Company is 

Affirmed. 
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JOHN H. ABRAMS r. RIETROPOLITAN LIFE ISSURASIZE COMPAST. 

(Filed 20 October, 1943.) 

Insurance 8 32d: n i a l  S 38- 
111 an action to recover under the terms of a life insurance policy, where 

plaintiff also alleges a wrongful cnncellatioii of the policy, such allegatioll 
is an additional canse of action and. defendant admitting tlie cancellation. 
i t  was error for the trial court to refuse to subniit an issue on the question 
of such cancellation. 

APPEAL by plaintiff from Porker, J., at  J u n e  Term, 1913, of EDGE- 
COMBE. 

Civil action to recover of the defendant the proceeds of a life insurance 
policy, dated 27 January,  1926, issued on the life of Joe  Ellis, for 
$1,000.00, payable upon death to plaintiff, John H. Abrams, his nephew, 
as beneficiary. The premiums are stipulated in the policy contract to 
he payable on each 27th day of January,  May, ,lugust and Kovember. 
The  insured, Joe  Ellis, was adjudicated no71 c - o ~ n p o s  r n e n f i s  on 14  April, 
1938, and committed to tlie State Hospital for the Insane a t  Raleigh, 
X. C., where he resided until his drat11 on 11 October, 1941. Defendant 
admitted knowing these facts prior to August, 1939. The premiums on 
the policy were paid by plaintiff, John 13. Abrams, being collected from 
him by a local agent of the c o m p a n ~ .  up  to and including the premium 
due 7 May, 1939. 

On 27 August, 1939, the local agent of defendant company called on 
plaintiff, John  H. Xbrams, for payment of a premium ~ i h i c h  defendant 
company claimed was due 27 July,  1939, and, upon *\blams' statement 
that he did not have any money, he was informed by the agent that that  
day was the last day of grace, that he could not accept payment there- 
after except "with a certified form" (meaning application for reinstate- 
ment). 

Plaintiff testified that  he thereafter examined the policy and found 
that the premium was not due until 27 -Iugust, that  within the grace 
period of 31 days provided in the policy, he tendered the premium to the 
local agent of the defendant, and that the agent refused to accept the 
premium, stating that  the policy had lapsed. The agent of the defendant 
denied that  tender was made to him. 

The defendant admits that  in issuing the policy referred to herein, the 
dates for the payment of the quarterly premiums are stat?d in the policy 
as contended by the plaintiff, to wit, on the 27th day of January,  May, 
August and November of each year, but all(1ges that  palently the dates 
should have been on the 27th day of January,  ,Ipril, J u l y  and October 
of each year. 
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The defendant further admits that  upon the lapse of said policy for 
the nonpayment of the ~ r e m i u m  due 27 July,  1939, i t  canceled the policy 
and remitted the net cash value thereof by check to the insured, which 
check was never cashed. 

The plaintiff alleged and offered evidence tending to show that  a t  the 
time of the attempted cancellation of the policy, no premium was due and 
payable under the terms of the contract, and that  the cancellation was 
attempted without giving notice as required by law, either to the insured 
or the plaintiff. 

Plaintiff tendered the following issues : 
"1. Did the defendant fail to give due notice of premium due and 

payable under said policy as of August 27th, 1939, as alleged in  the 
complaint ? 

"2. Did the plaintiff offer to make payment of the premium due and 
payable under said policy as of August 27th, 1939, and within thirty-one 
days thereafter, as alleged in the complaint? 

"3. Was the insured, Joe  Ellis, n o n  conzpos m e n t i s  from April, 1935, 
until his death in October, 1941, as alleged in the complaint. 

"4. Did the defendant mrongfully attempt to lapse the policy of insur- 
ance sued on as of Ju ly  2Sth, 1939, as alleged in the complaint? 

"5 .  I n  what amount, if any, is defendant indebted to plaintiff by 
reason of said policy of insurance?" 

Hi s  Honor refused to submit issues Sumbers  1, 3 and 4, to which 
plaintiff duly excepted. 

T o  the first issue submitted to the jury, being Xumber 2 as set forth 
above, the jury answered "No." T O  the issue Number 5 as set forth, the 
jury answered "$7.00." 

Judgment was entered accordingly. The plaintiff appealed and assigns 
error. 

H. D. Hnrd i son  and  H e n r y  C'. Bourne  for plaintif f .  
Smi fh ,  TT'harfon & <Jordan m t l  Ba t t l e ,  IT'indozo & Jferrel l  for de- 

fendtrn fs .  

DEXXY, J. The plaintiff is seeking a recovery under the terms of the 
policy referred to herein. H e  alleges a tender of the premium in  contro- 
rersy while the policy was in force and that  the defendant refused to 
accept the tender. Plaintiff testified in support of his allegations. The 
defendant denied tender. The issue submitted on this question was 
answered by the jury in favor of the defendant. 

We find no error in the trial below which would warrant  a new trial 
on the question of tender and the issue must stand. Pinnin: v. G r i f i n ,  
221 S. C., 348, 20 S. E. (2d), 366. 
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However, the  plaintiff also alleges wrongful cancellation of t h e  policy, 
which constitutes a cause of action f o r  breach of contract and  one which 
is not inconsistent with the  cause of action based on the  contract.  The 
defendant  admits  the  cancellation of the  policy. Lykes L& Co. 2). Grove, 
201 N .  C., 254, 159 S. E., 350;  Bare v. Thacker, 190 IT. C., 499, 130  
S. E., 1 6 4 ;  Irv in  v. Harris, 182 N. C., 647, 109 S. E., 8 6 7 ;  Fleming v. 
Congleton, 177 N .  C., 186, 98 S. E., 449;  Prifchard v. l l ' i l l i~ms, 1 7 5  
N.  C., 319, 95 S. E., 570. I t  was e r ror  t o  refuse t o  subinit a n  issue on 
the  question a s  to  whether or not the  policy of insurance was wrongfully 
canceled. Garland v. Jefferson Standard Life Ins. Co., 179 X. C., 67, 
1 0 1  S. E., 616;  C. S., 6465. 

W e  deem i t  unnecessary to  discuss the other exceptions, since t l~ry 
m a y  not  arise upon  another  trial. 

F o r  the  reasons stated, there must  be a 
P a r t i a l  new tr ia l .  

McIVER PARK, INC., r. W. J. BRISX A N D  WIFE, IIARGARETTA H. BRINN 
(ORIGINAL DEFENDANTS), AND S. J. HISSDALE, MRS. JOHX 11. WIN- 
FREP, MRS. JOHS C. EXGLEIIART, MISS YELL HINSDALE, MRS. 
HAROLD JOSLIS, AND JOHX W. HISSDALE (ADD[TIONAL DEFEXD- 
ANTS ) . 

(Filed 3 Soyemher, 1043.) 
I. Trial § 11- 

Where actions are  pending in the same court, a t  the same time, between 
the same parties and involving substantially the same facts, they may be 
consolidated. This principle applies to tax foreclofure suits. C .  S., 7987, 
7990. 

2. Process § 1- 
On objection to the original summons for that  it fails to show that it  

was received by the sheriff, where i t  appears from the judgment roll that  
a summons, called an rrlias, lvas later issuclcl and served, the persons so 
served are in court and bound by the judgment therein. 

3. Pleadings § 20 % : Appeal and  Error 9 37b- 
If any pleadings, scmnlons, affidavit, or order is lost or withheld by 

any person, the court may authorize a copy to be filed and used instead of 
t h ~  original, C. S., 544; and the judgment of the trial coui-t permitting lost 
pleadings, etc., to be substituted, is not reviewable. 

4. Evidence 9 33 %- 
On application to substitute a copy for a lost original alias summons, i t  

is competent for a deputy sheriff to testify that he remembers making 
service of such alias summons as  indicated on the copy thereof. 
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5. Judgments 29- 

Parties to a tax foreclosure suit, who have been serwd,  are bound by 
tlie jndgment therein without regard to :  (1) the authority, or want 
thereof. in an attorney who receipted for their share of proceeds of sale 
on the judgment docket; or ( 2 )  the ralidity of a deed to one holding 
title from purchaser in snch tax suit, by a married woman ( a  party) with- 
out the joinder of her husband. 

6. Taxation 9 40c- 
Where the judgment of foreclosure, in a tax suit. C .  S., 7990, authorized 

a sale, in default of payment of all taxes, etc., on or before sixty days 
from the date of the judgment, and the original sale mas held within 
sixty days of such date and after two resales, the last of which was held 
more than three months after the date of the judgment, the sale was 
finally consummated, there was ample opportunity to redeem, and sale 
and confirmation are  valid. 

'7. Same: Infants 12, 1& 

I n  a suit  to enforce a tax lien (C.  8.. 7987) by foreclosure (C. S., 7990), 
where the affidavit, orders and notices appear sufficient in form to consti- 
tute service by publication upon all persons named therein, both adult 
and minors, their heirs and assigns, known and unknown, C. S., 484 ( 3 )  
and (i), yet, minors, if any, must be represented by guardian, or  guardian 
ad l i t c n ~ ,  otherwise such minors are  not bound by the judgments in the 
action. C .  S., 4S1, 452, 453, and Machinery - k t  of 1939, ch. 310, Art. XVII, 
see. 1719 ( e ) .  

8. Judicial Sales §§ 6, 7: Taxation jS 40c- 

In  the absence of fraud, or the lrnowledge of fraud, one who purchases 
a t  a judicial sale, or who purchases from one who purchased a t  such sale, 
is required only to looB to the proceeding to see if the court had jnrisdic- 
tion of the parties and of the subject matter, and that the judgment on its 
face authorized tlie sale. 

9. Specific Performance § 4- 

Specific perforiiia~ice of a contmct to convey land will not be decreed 
when the vendor cannot make a good title to the land sold, or  when his 
title thereto is doubtfnl. or when he can convey only an  undivided interest 
therein. 

10. Infants §# 12, 13: Taxation 9 40c- 

Where the record in a tax foreclocure proceeding shows an  unknown 
part1 in interest, \rithont evidenw and finding that  he left no minor heirs 
and no other heirs not before the court, the judgment confirming the sale 
and deed to the porchavr  are invalid as  to the interest of any minor heirs 
of such party. 

APPEAL by defendants W. J. Brinn and wife, Margaretta H. Brinn, 
from Frizzelle,  J., a t  Chambers by consent, 19  August,  1943. From LEE. 

Ciril action for specific performance of written contract for purchase 
of certain land. 
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These facts appear to be uncontroverted : 
On 15 July,  1941, plaintiff and defendant W. J. Brinn entered into 

a written contract by the terms of which plaintiff agreed that ,  on or 
before 24 July,  1941, and for an agreed purchase price, it  would make, 
execute and deliver to  him, or such person :is he may in  writing direct, 
"a good and sufficient deed, with full covenants and warranties, release of 
dower, etc.," conveying subject to certain restriction referred to, "a good 
and merchantable title in fee simple" to a certain lot of land, specifically 
described, and being Lot No. 5 in the Palmer addition to McIver P a r k  
surveyed as set forth, containing six acres, more or less; and defendant 
W. J. Brinn agreed to accept such deed so tendered and to pay the agreed 
purchase price. Defendant 'II'. J. Brinn having directed that deed be 
made to him and his wife, plaintiff, on 15 July,  1941, and again on 
29 August, 1941, tendered to defendants W. J. Brinn ,md wife a deed 
sufficient in form to meet the requirements of its agreement to convey 
said land subject to restrictions referred to as above set forth, but defend- 
ants refused to accept same and to pay the purchase price for that, aqide 
from the restrictions to which the conveyanc3e was to be subject, plaintiff 
did not have, and could not conrey same by a good and merchantable title 
in fee simple. 

The land so in controversy is embraced within the boundary of certain 
tracts of land, containing 117.6 acres more or less, of which Job Palmer 
died seized about the year 1910 and which was divided among his four 
heirs a t  law by order of court in 1911. To his sor, Amos Palmer, 
referred to also as J. ,lmos Palmer and as tJ. A. Palmer, lot No. 3, con- 
taining 22',4 acres, and subdivision A of lot No. 1, known as the dower 
lot, containing 6 acre.., were allotted; and to his son Walter Palmer, 
referred to also as J. Walter Palmer and as J. W. Pzlmer, lot KO.  4, 
containing 231A acres, and subdivision D of lot S o .  1, known as the 
dower lot, containing 555 acres, were allotted. The subdivisions d and D 
of lot No. 1 were allotted s u b j ~ c t  to the dower of Emeline Palmer, 
widow of Job  Palmer, who died in the gear 1932. And the land in con- 
troversy is part  of the lands so allotted to h n o s  Palmer and to Tl'alter 
Palmer. 

,Is to the Amos Palmer land so allotted to him in the division of the 
Job Palmer land:  J. ,lmos Palmer and wife, Minnie, by deed dated 
21 February, 1912, and registered, conveyed same to his son, Sam 
Palmer, and his daughter, Lenora Palmer (who afttmvards married 
Ned Berryman), and on 26 ,Ipril, 1938, Lenora Palmer B e r r p a n  and 
h u ~ b a n d ,  Xed B e r r p a n ,  by quitclaim deed. of record, conveyed to 
I<. R. Hoyle her one-half interest and other interest she might hare  in 
the two lots vonreyed to her as above stated. ,lnd cis to the TTlalter 
Palmer land allotted to him in the division of the Job  Palmer land, 
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Walter Palmer died in the year 1929 seized of same and survived by his 
wife, Xargare t  Palmer, and two children, Henrietta, who married 
E d  McSeill.  and Lula Belle Palmer. Thereafter, on 30 September, 
1935, two separate foreclosure proceedings were instituted by Lee County 
under C. S., 7957, and C. S., 7990, to foreclose liens of delinquent taxes 
on  the Amos Palmer land and on the Walter Palmer land, respectively. 
And nlaintiff claims title to land in  controversy under commissioner's 
deed executed under authority of orders in said tax foreclosure proceed- 
ings. The portions of these procecdings to which the questions involved 
on this appeal relate will be referred to in proper place hereinafter. 

Thi> cause was referred, and to certain findings of fact and conclusions 
of law niade bv the referee both plaintiff and defendants Brinn filed 
exception:. and to the rulings of judge of the Superior Court on these 
exceptions, and to judgment rendered, defendants Brinn except and assign 
error.  and appeal to the Supreme Court. 

K.  R. H o y l e  a n d  TI'. TT'. S e y m o t l r  f o r  p l a i n t i f ,  cippellre. 
Tc trgur  cf Tl'ilTictms fo r  de f endan t s ,  rrppellnnfs.  

T V r a o o ~ s ~ .  7 .  While the record on this appeal is ~~oluminous ,  and the 
judgment rolls in the tax foreclosure proceedings appearing as exhibits. 
and as supplemented by addenda, are unusual in their arrangement, 
sufficient facts are discoverable, and have been ferreted out, for an under- 
standing of the points to which the challenge to the judgment below is 
directed a. *et forth in questions involved as stated in brief for appel- 
lants filed in this Court. These questions, with pertinent facts, are 
considered s ~ r i n t i w .  

Tlic first, third and righth questions may be considered together. They 
ar r  not ~ u ~ t a i n a b l e .  The first relates to the refusal of the court to make 
new I)artie- to this action. The third relates to a finding by judge of 
Superior ( 'ourt  that the summons issued in November, 1939, in the tax 
foroclo.nr~ proceeding relating to the h n o s  Palnler land was just another 
snrnnlon~ in the same action as that  instituted in September. 1938-in 
amrndmcnt to finding 7 u ~  referee that  i t  cornmei~ced a new action. The 
eighth challeiiges the validity of an order of the clerk of Superior Court 
consolidating the action as originally instituted and the action resulting 
froin thr  i-uance of slmrnons in Sorember,  1939. The facts show that  
while thc action waq originally imtituted under C. S., 7987, and C. S., 
7990, for  tlir foreclosure of the lien of delinquent taxes for the years 
1928 to 1936, a change was made in attorney for the plaintiff, Lee 
County, and a sumnlons was issued in November, 1939, and another com- 
plaint was filed declaring on the lien of delinquent taxes for years 1933 
to 1937, both inclusive. I n  his answer to this complaint, defendant 
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K. R. Hoyle, individually and as Trustee, suggested and prayed that  the 
two actions (so referred to)  be consolidated. The order of consolidation 
followed in March, 1940. And the judgment roll of the proceeding fails 
to show objection by any party thereto, The power of the court to con- 
solidate certain actions is recognized and frequently exercised. Where 
actions are pending in the same court, at the same time, between the 
same parties, and involving substantially the same facts, they may be 
consolidated. See McIntosh N. C. P. & P., 536, et seq. Henderson v. 
Forrest, 184 K. C., 230, 114 S. E., 391 ; Rrady  v. X o f o n ,  185 5. C., 421, 
ll'i S. E., 339; Blount  z.. Sawyer ,  189 N. C., 210, 126 S. E., 512, and 
cases cited. 

Therefore, if the issuance of the summons in Xovember. 1939, com- 
menced a new action the order of consolidation mas proper, as both mere 
pending in the same court, a t  the same timt>, between the same parties, 
and involved substantially the same facts. But appellant also contends 
that  the summons issued in November, 1939, fails to show that  it was 
received by the sheriff, and, hence, no new action was instituted. Sever-  
theless, the judgment roll shows that  a summons called an  alias was 
issued on 5 March, 1940, and was served either personal1,y or by publica- 
tion, and the referee so finds, and the judge properly approves the find- 
ing. The persons served include those whom the court 13efused to make 
parties to present action. They were in court there, and, except such as 
were minors, for whom no guardian ad l i tem was appointed, are bound 
by the judgment rendered there, and, hence, there was 110 necessity for 
them to be brought into court in this action. 

The second question as restated in supplemental and additional brief 
of counsel for appellant relates to this factual situation: I n  the tax 
foreclosure proceeding relating to Amos Palmer land, it being made to 
appear by affidavit of K. R. Hoyle, original attorney for plaintiff therein, 
and a party thereto, that the original papers had been lost, and could 
not after due diligence be found, but that  the papers presented by him 
are true and correct copies of ( a )  the original alias summons and return 
sho~viag service on certain named defendants, (b )  affidavits and order for 
publication of summons and copies serred, (c)  answer of K. R. Hoyle 
and order appointing Edwards as commissioner, ( d )  order substituting 
T. J .  J lcPher~cm as comn~issioner in certain tax cases, and reports of 
Edwards, commissioner, and raised bids and orders, ths clerk, finding 
that such papers are true copies of the originals, ordered that  came be 
substituted and restored and ordered filed as a part  of the judgment roll 
in the cause. -1nd it does not appear that  any objection Tras made in the 
tax fol-eclosure proceeding as to the regularity of the order substituting 
copies for the lost originals. However, drlfendants Brinn in present 
action object and except to admitting in evidence that  part  of the judg- 
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ment roll. Furthermore, said defendants herein object and except to 
testimony of Deputy Sheriff Bullock that  he remembers making service 
of the nlins summons as indicated thereon. 

These exceptions are properly overruled for these reasons: F i r s t :  
I t  is provided by statute in  this State, C. S., 544, that  if any pleading is 
lost or withheld by any person, the court may authorize a copy to be 
filed and used instead of the original. Moreorer, in Bray v. Creekmore, 
109 N .  C., 49, 13  S. E., $23, it is held that  judgment of the trial court 
permitting lost pleadings to be substituted is not reviewable. See also 
7Yalden v. Cheek, 193 N .  C., 744, 138 S. E., 13. Second: The compe- 
tency of the testimony of the officer finds support in the recent case of 
Lee c .  H o f ,  231 N. C., 233, 19 S. E. (2d) ,  858, where the authorities are 
cited. 

The fourth question is formal and, in the light of decision on other 
questions, needs no consideration. 

The fifth and ninth questions may be considered together. The fifth 
relates to a receipt on the judgment docket for the distributive shares 
of the balance of proceeds of sale of the lands, after payment of taxes 
and costs, due Thomas Palmer and Charles (Jabo)  Palmer. I t  is in 
these words "Received of W. G. Watson, C. S. C., his check #992 for 
$333.33 in full settlement of amount due Tom and Jabo Palmer as stated 
above. This April 9, 1941. (Signed) H. F. Seawell, Jr . ,  Attorney for 
above named under agreement from Lenora Berryman." 

H. F. Seawell, J r . ,  not having appeared in the case as attorney for 
Thomas Palmer and Charles (Jabo)  Palmer, defendants Brinn challenge 
the efficacy of the receipt as an estoppel upon Thomas Palmer and 
Charles (Jabo)  Palmer. Be that as i t  may, the judgment roll in the 
tax foreclowre reveals, and the referee finds as a fact, and the judge 
approvesthe finding that  notice of summons as to Thomas Palmer and 
Charles (Jabo)  Palmer was duly served by publication, pursuant to an 
order of the clerk dated 5 October, 1938, directing each of them to appear 
a t  the office of the clerk of Superior Court of Lee County on or before 
11 Xovernber, 1035, and answer or demur to the complaint or judgment 
would be rendered against them as prayed; that they did not answer, and 
that juclgment v-as rendered against them, and no appeal therefrom was 
taken. The ninth question relates to the correctness of the ruling of the 
court that C'harles (Jaho)  Palmer was duly served with summons and 
made a party to the foreclosure proceeding. The above answers the 
question, and the consolidation order to which the eighth question relates 
rernorez all doubt that Charles (Jabo)  Palmer was a party to the action 
wllen the order5 of foreclosure and confirmation of sale were entered. 
Hence, these questions fail to present error. 
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The sixth question relates to the effect of a finding by ihe judge that  
after the delivery and registration of the deed from the commissioner t o  
H. A. Palmer, purchaser of the Walter Palmer land a t  the foreclosure 
sale, Lula Belle Palmer purchased from H. A. Palmer a portion of the 
land, and received a deed from him therefor, and that  later she, with the  
joinder of Henrietta McNeill, but without the joinder O F  the husband 
of Henrietta McNeill, executed and delivered to McIver Park ,  Inc., a 
warranty deed therefor. Appellant challenges the binding effect of this 
deed in so f a r  as Henrietta McSeill is concerned. The purpose of the 
introduction of this deed in evidence apparently was to show a ratifica- 
tion of the sale by both Lula Belle Palmer and Henrietta McSeill,  whom 
the court finds were the owners of the land a t  the time of the institution 
of the tax foreclosure action. 

I f  it  be conceded that  the purpose failed as to Henrietta McSeill,  and 
we need not decide whether it did or did not, the judgment roll shows 
that she and her husband, E d  McNeill, had been personally served with 
summons prior to the entry of interlocutory judgment of f 3reclosure and 
subsequent sale pursuant thereto and confirmation of sale and execution 
of deed by the commissioner, by all of which she is bound. 

The seventh question challenges the sufficiency of the description of 
the lands as listed to support a valid sale. With regard to the Amos 
Palmer land the referee finds that  "during the years 1927 to 1039, both 
inclusive, the lands in controversy herein were listed on the original 
abstract sheets for the purpose of taxation" in West Sanford Township 
in which the same are located as variously specifically described. This 
is  a finding that  the lands in controversy were listed in those years, and 
the finding is not challenged, even though the> conclusion which follows 
is challenged. Moreover, the referee states that  "plaintiff and defendants 
stipulated and agreed that the above constituted the sole listing of said 
lands for said years, and that  none of said lands mere listed for said years 
by any other person or otherwise than as abore set out." Furthermore, 
the lands as listed are definitely described in the complaint and judgment 
in the foreclosure proceeding. And with regard to the Walter Palmer 
lands there are similar findings of fact and stipulations. Hence, the 
challenge was properly overruled. 

The tenth question is whether the original sale on 6 July,  1940. having 
heen held within sixty days from the date of the interlocutory orqer of 
foreclosure, 20 May, 1940, is invalid, even though the reaales were had 
after the expiration of such time. I t  appears that  in the interlocutory 
order of foreclosure, after declaring the amount of delirquent taxes a 
lien upon the lands, it  is ordered "that i n  default of the payment of the 
foregoing taxes, and interest thereon, with the cost of this action, ihto the  
office of the clerk of this court on or before sixty days 'rom the date 
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of this judgment. the defendants and all persons claiming by, through 
or under them be forever barred and foreclosed of all equity of redemp- 
tion in and to the lancl herein described, and upon expiration of said 
pried the con~missioner hcreiaafter named shall make sale as hereinafter 
I zo~ ided . "  I t  is thereinafter provided that the land be, and iq condemned 
to he sold under direction of the court. for the purpose of discharging 
the t a s  lien, and that the commissioner therein appointed sell <aid lands 
at public auction at the courthouse door in Lee County, Xor th  Carolina, 
to the highest bidder for cabh, after having advertised notice of the sale 
as therein set forth and report the said pale to tlie court. I t  further 
appcars that  the bid at tlle sale on 6 Ju ly ,  1940, was raised, and a resale 
had, and that  the bid at the rewlc was raised and the land r e d d ,  and 
that the hid a t  the second resale was confirmed on 26 August, 1940-the 
clcrk finding as a fact that  the sale Tvas held in all respects ill corn- 
1)liancc ~ v i t h  the provisions of notice and as required by law. The sale 
wa. thus fillally had and consumniated more than three months aftcr the 
ortlcr of qalr. Furthel-more. i t  does not appear that  any party in 
interest has been dcprired of right to rerleeni nithill the sisty days 
alloved-forsooth, a right nhich  could hare  been escrcised a t  any time 
bcfore ralid confirmation. See Betrzrtorf C'ouniy I , .  Bishop,  216 S. C., 
211. 4 S. E. (&I), 533. IIence, tlle point raiscd iq untenable. 

The twelfth (pestion turns upon rulings on other question\ herein 
considered. 

The eleventh and thirteenth que-tionu, the latter pre-ented in iupple- 
melital brief of appellant, raise a more serious question. The eleventh 
que.tion challcnpc.~ the suficieacy of the deed as tendered to defendants 
Urinn to convey a good ant1 i~ierchailtahle title in fee simplr as plaintif-f 
contracted to do. The thirtccnth question challengeq the sufficiency of 
the orders of 5 October, 1938, and 13 March. 1910, for publication of 
~iotices of sumnioues and nlins s u ~ ~ ~ i n o n s c s  wntl of t l i ~  noticc. of puh1ic;i- 
tion thereon to bring niinor heirs at law of Sam Palnler, if ally, into coiirt. 

111 this coiinectioli eridrncc taken before the refcrce tends to show that 
Sam Palrr~er, who acquired an  undiridcd half intere\t in the Amo. 
Palmer land, left North ('arolina when a sniall child, and has not since 
returned to the State;  that  he married;  that he died in Pcnn~y l ran ia  
about eight or tcn years ago; and that  it ig not known 1)y his relatives. 
nlio twtificd in thc pre-cnt action, whether hc had any children; but 
that his brother. Thomas, on a visit to his fa thr r  ahout four years ago, 
talked about Sam and said that  he was marricd hut said nothing about 
his family-~vhether or not his ~v-idow was lirilig or ~ rhe the r  or not he 
had any children. 

Pertinent findings of fact hy tlie referee, approved by the court, are 
snhstantially these: (1) That Palmer, n h o  waq married three 
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times, first to Annie, second to Minnie, and third to Rosa, died on or 
about 19 July, 1942, survived by his third wife, Rosa Palmer, and a 
daughter, Lenora Palmer, child of the first marriage, who married Ked 
Berrynian, and two sons, Thomas Palmer, who never married, and 
Charles (Jabo)  Palmer, who is not married, children of the second 
marriage, "and any heirs a t  law there may be of a son, Samuel Palmer," 
child of the second marriage, "who left the State of North Carolina about 
the year 1913, when he was a small lad, who married and died in  Home- 
stead, Pennsylvania, about the year 1933." ( 2 )  That a t  the time sum- 
mons was issued and complaint filed in the said tax foreclosure suit 
Samuel (Sam) Palmer was dead, and "if he left him s ~ r v i v i n g  a wife 
and/or children that  such wife and children were nonresidents of the 
State of North Carolina." (3 )  That  the notice of summons, published 
under order of 5 October, 1938, was directed: "To Sam Palmer and 
Minnie Palmer, Thomas Palmer and H. G. Kime, their respective wives 
and husbands, and the unknown heirs at  law, if any, of the above named 
persons, and all persons, firms or corporations claiming any interest in 
the subject of the action.'' ( 4 )  That on 21 November, 1938, the clerk 
entered an  interlocutory judgment of foreclosure in which i t  is adjudged 
that "none of the defendants other than K. R. Hoyle, Trustee, and those 
claiming by, through and under Sam Palmer have any interest in said 
property or in the distribution of the proceeds from said sale." And it 
is noted that  the order further provides that  "any surplus funds from the 
proceeds of said sale over and above the amount of taxes, interest and 
cost be held by the clerk of the Superior Court, and, at  expiration of six 
months from the date of advertisement in  this cause, shall be turned over 
to the defendant, the land owner.'' I n  connection with the adjudication 
in the order i t  may be recalled, as hereinbefore stated, that  Lenora 
Palmer and Sam Palmer acquired the Amos Palmer land by deed from 
J. Amos Palmer and wife in the year 1912, and that  Lenora Palmer, as 
Lenora Palmer Berryman, and her husband conveyed her interest to 
K. R. Hoyle, Trustee, by deed dated 28 April, .1938. (5 )  That on 
13 March, 1940, which was after the order of consolidation of 11 March, 
1940, to which the eighth question hereinabove referred to relates, T.  J. 
McPherson, the attorney for the plaintiff Lee County, made an  affidavit 
to the effect that summons had been returned by the sheriff of Lee 
County with endorsement thereon that after due search the defendants 
Sam Palmer and wife, Mrs. Sam Palmer, and Thomas Palmer and wife, 
Nrs.  Thomas Palmer, are not to be found in Lee County, and that after 
due diligence said parties cannot be found in the State of North Carolina, 
and their whereabouts are unknown, and that they "and the heirs at  
law and the unknown heirs of either, if any, and their assigns, if any. 
have an  interest in the said subject matter of this action," and are proper 
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parties to the action, and prays that  an order be entered directing service 
by publication as provided by law, on "said Sam Palmer and wife, Mrs. 
Sam Palmer, and Thomas Palmer and wife, Nrs.  Thomas Palmer, and 
the heirs a t  lam and any unknown heirs and assigns of either or any of 
them." ( 6 )  That  clerk of Superior Court, under date of 13 March. 
1940, ordered that  notice of summons be published as directed. The 
notice, under caption of the case, was addressed "To Sam Palmer and 
wife, Xrs .  Sam Palmer, Thomas Palmer and wife, Mrs. Thomas Palmer, 
and to their heirs a t  law and unknown heirs and assigns, if any." ( 7 )  
That  on 20 Nay,  1940, judgment of foreclosure was entered under the 
caption of "Lee County 1.. Amos Palmer and wife, Mrs. Amos Palmer, 
Sam Palmer and wife, Mrs. Sam Palmer, . . . and the unknown heirs 
at law, if any, and a s i p s  of Sam Palmer . . . and all persons, firms 
or corporations" interested in the subject matter (omitting other name. 
for brevity) decrreing in pertinent part that  "in default of the payment 
of the foregoing taxes . . . on or before qixty days from the date of this 
judgment, the defendants and all persons claiming by, through or under 
them he forever barred and foreclosed of all equity of redemption in and 
to the land herein described . . ." (8) The judge of Superior Court, 
in addition to and in amendment of findings of fact by the referee, finds 
a. a fact ( a )  that  on 11 November, 1940, the clerk of Superior Court 
entered a final order of distribution of the excess of ~ roceeds  of sale of 
the Amos Palmer land orer and above the taxes and costs, distributing 
two-thirds to I(. R. Hoyle, Trustee, and one-third to Thomas Palmer 
and Charles (Jabo)  Palmer as heirs at law of Sam Palmer ;  and (b )  
"that the instant action was commenced and instituted more than one 
Fear after the making and delivery and registration of the deed from 
T. J .  McPherson, Commissioner, to the plaintiff in this action . . ." and 
that McIver Park ,  Inc., became the purchaser of the Amos Palmer land 
in good fai th and for full value, and without knowledge of any irregu- 
larity in said proceedings, if there were such. Exception 4. 

The judgment roll in the tax foreclosure proceeding fails to show that  
a guardian ad lifem was appointed to answer for any minor child or heir 
a t  law of Sam Palmer, then deceased, and there is no finding of fact 
in the present action that  Sam Palmer left surviving no minor child or 
heir a t  law. 

Alppellants  ell sag that  under the facts found, if Sam Palmer, who 
d i d  in 1033, left children surriving, such children could have been 
minors a t  the time when the notices of sunlnlonses were published, and still 
he minors. The question then arises as to x~hether the service of notice 
to "the heirs a t  law and unknown heirs" of Samuel Palmer, "if any," 
iq sufficient to bring any minor child of Samuel Palmer into cour t?  
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PARK, Isc., v. BRINN. 

And, if so, in the absence of representation by guardian zd litem, is such 
child bound by the judgment of foreclosure? 

While the affidavit, orders and notices appear sufficient i n  form to 
constitute service by publicatim of notice of summons in accordance 
with prescribed procedure upon all persons named therein, including 
heirs a t  law of Sam Palmer, both adult and nlinors, C. S., 484 (3 )  and 
(7) ,  yet the minors, if any, not having been represented by a guardian 
ad liftvt x-ould not be bound by the judgment of confirmation rendered 
in the action. C. S., 451, 452 and 453. Moore 2.. Giclney, 75 14'. C., 34 ;  
Grtrhrrm r .  F loyd ,  214 S. C., 77, 197 S. Is., 873; IIill v. Street, 215 
K. C., 312, 1 S. E. (2d),  850; Cox 1 . .  Cox, 221  N. C., 10, 18 S. E. (2d) ,  
713; Siurms 1 , .  Snmpoon, 221 K. C., 379, I S  S. E. (2d) ,  705, and cases 
cited. 

The tax foreclosure action, instituted under the pro~is ions  of C. S., 
7990, to enforce tax  liens against the Amos Palmer lanc declared under 
and by r i r tue  of provisions of C. S., 7987, is an action in the nature of 
an  action to foreclose a mortgage. in which the court may order a sale 
of such land for the satisfaction of the amount adjudged to be due. I n  
such action it is provided by statute, C. S., 454 (3 )  and (7 ) ,  tha t  if any 
person having an interest in the real estate be a nonresident of this State, 
or  be unknown to plaintiff, and his residence cannot, with reasonable 
diligence, be ascertained, and such fact is made to app2ar by affidavit, 
service of summons may be made by publication. I t  IS also provided 
by statute, C. S., 451, that  in all actions when any of the defendants 
are infants, whether residents or nonresidents of this State, they must 
defend by their general or testamentary guardian, if there be one within 
this State, and if they have none in the State, and any of them has been 
summoned, the court in which the action is pending, upon motion of any 
of the parties, may appoint some discreet person to act as guardian 
nd l i f c m ,  to defend in behalf of such infants, and the guardian ad litem 
so appointed shall file an answer to the complaint with111 the time pre- 
scribed. C. S., 453. Graham 1 % .  Floyd, supra. This applies alike to 
cases where notice of summons is made by publication. C:. S., 452. 

3Ioreorer, in the Machinery ,\ct of 1939, chapter 310, Article X'CII,  
entitled "Collection and Foreclosure of Taxes," i n  effec a t  the time of 
the order of foreclosure on 13 March, 1940, it is provided in section 1719 
(e)  that while the fact that the listing taxpayer or any other defendant 
is a nlinor shall not p r e ~ e n t  or delay the collector's sale or the foreclosure 
of the tax lien, all such defendants shall be made defendants and served 
with summons in the same manner as in other civil actions. I t  is also 
provided therein that persons who shall have disappear2d or cannot be 
located and persons whose names and whereabouts are unknown, and all 
possible heirs or assignees of such persons may be served by publication. 
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Furthermore, it may be noted that 111 section 8038 of the Consolidated 
Statutes of 1919 provision was made for the owner or occupant of any 
land sold for taxes, or ally person har ing  a lien or interest or estate 
therein to redeem the same at any time within one year after the day of 
such sale. a i d  for infants to redeem any land belonging to them within 
one pear after the expiration of such disability in like terms as if the 
redenlption had been made within one year from the date of sale. This 
statute. as it relates to infants, was applied in the case of Hill I > .  Sfreet, 
supru: nhere Devin, J., distinguished other cases. 

However, in the Machinery Act of 1939, chapter 310, -1rticle XVII, 
abore referred to, section 172.5, certain sections of the Consolidated 
Statute. of S o r t h  Carolina, as amended, including section 5038, are 
thereby repealed except as otlierwise provided in sections 1723 and 1724 
of that article, the latter section not being pertinent to question now 
under consideration. , h d ,  while in section 1'723 no reference is made 
to C. S., S038. it is provided that  numerous sections thereof, including 
section 1721, "shall also apply, to the extent that such application does 
not affect any action already taken or affect private rights already vested 
at the time of ratification of this article, to all taxes, due and owing to 
taxing units at the time of the ratification of this article, originally due 
within fiscal year3 beginning on or before 1 July,  1937, whether such 
taxes have heretofore been included in tax sales certificates or not, and 
whether such taxes are included in pending foreclosure actions or not." 
And 5ection 1721 regarding time for contesting validity of tax foreclosure 
titles, provides that  "no action or proceeding shall be brought to contest 
the validity of any title to real estate acquired, by a taxing unit or by a 
private purchaser, in any tax foreclosnrc action or proceeding authorized 
by this act or by other l a n i  of this State in force a t  the time of acquisi- 
sition of .aid title, nor shall any rnotion to reopen or set aside the judg- 
ment in any such tax foreclosure action or proceeding be entertained, 
after one year from the date on which the deed is recorded"; with pro- 
visos not here pertinent. Moreover, by said section 1723, C. s., 7990, is 
specifically preserved in full force and effect with respect to taxes origi- 
nally due on or before 1 July,  1938. 

Conceding, therefore, that  C. S., 8038. he superseded by the provisionq 
of the abore section 1721 of the Machinery Act of 1939, chapter 310, 
~ i - i th  respect to present action, such ~ ro r i s ions  must be read in  connection 
u i t h  statutes pertaining to s e r ~ i c e  of summons upon minors, and the 
requircmcnt that minor defendants b~ represented by guardian ad Tifern- 
the procedure by which minors arc brought iuto court so as to be bound 
by jnclgn~ent rendered in thc action. Hence, in the present action, in so 
f a r  as minors, if any, who hare  not bccn prol~erly brought in court, are 
concer~iecl, thc date on nhicli t l i ~  deed is recorded, v ithin the rneaning of 
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said section 1721, would be the date on which a deed, executed under 
authority of a judgment binding on them, is recorded. 

I t  is a well settled ~ r i n c i p l e  that, in the absence of fraud or the knowl- 
edge of fraud, one who purchases a t  a judicial sale, or who purchases 
from one who purchased a t  such sale, is required only to look to the 
procec>ding to see if the court had jurisdiction of the parties and of the 
subject matter of the proceeding, and that  the judgment on its face 
authorized the sale. Graham v. Floyd, supra; Bladen C o ~ r n t ! ~  z.. Rreece, 
214 h'. C., 544, 200 S. E., 13, and cases cited. 

Applying this principie to case in hand, the purchase1 a t  the tax fore- 
closure sale, looking to the proceeding to see if the court had jurisdiction 
of the parties, f i nds :  (1) l ' l~at  those claiming by, through and under 
Sam Palmer had an interest i n  the land being sold-see interlocutory 
judgment of foreclosure, 21 Sovember, 1938; (2 )  that Sam Palmer 
could not be found in the State of North Carolina, ,311d that  it was 
thought necessary to make his heirs a t  law parties to the ~roceeding,  and 
that  they were unknown-see affidavit, orders and noticw of publication 
of summons; and (3 )  that  no guardian ad liiem had betxn appointed for 
any minor heir of Sam Palmer,  if he be dead. And such purchaser is 
charged with notice of the law that  minors who are not represented by 
guardian ad litem in a civil action to foreclose the lien of taxes are not 
bound by the judgment therein. Furthermore, there is no suggestion of 
fraud.  Hence, purchaser a t  sale in question faiis to (come within the 
meaning of bona fide purchasers. 

Specific performance of a contract to convey land will not be decreed 
when the vendor cannot make a good title to the land sold, or when his 
title thereto is doubtful, Trimmer v. Gorman, 129 9. C., 161, 39 S. E., 
804; Triplett z'. Williams, 149 N .  C., 394, 6 3  S. E., 79;  24 L. R. A, 514, 
and Thompson v. Power Co., 158 N. C., 587, 73 S. E., 883, or when he 
can convey only an  undivided interest therein. Bryan 1 % .  Rend, 21 
N .  C., 78. 

On the record as now presented i t  appears that  in thz tax foreclosure 
action in question it was assumed that  Sam Palmer was dead, that he left 
no children, and that  his sister Lenora Palmer Bei*ryman and his 
brothers Thomas and Charles (Jabo)  Palmer mere his heirs a t  law, and 
accordingly the proceeds of sale were distributed. However, there is no 
finding of fact in that respect. I f  the clourt should find that Sam 
Palmer died leaving no lineal issue surriving, or that  he left lineal issue 
surviving none of whom was a minor a t  the time of servitze by publication 
of the notice of summons in the foreclosure proceeding in March, 1040, 
nothing else appearing, then the judgment c~onfirming the sale, and deed 
to purchaser pursuant thereto would be valid. But  if Elam Palmer died 
leaving lineal issue surviving, any of whon~  wai a minor, the judgment 
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confirming the sale would ]lot be binding on such minor, and to the extent 
of the  interest of the  minor, deed to purchaser pursuant  to  the judgment 
would not convey the  title. 

T h e  cause will be remanded f o r  the  ascertainment of facts  i n  these 
respects t o  the end that  judgment m a y  be rendered i n  accordance with 
such facts. 

E r r o r  and remanded. 

GARFIELD THOMAS T. L. H. HIPP, GEORGE DICKESS A R D  

FRED HARRIS. 

(Filed 3 Sovember, 1943.) 

1. Boundaries 3s 10, 11- 

In  a processioning proceeding to establish the true boundary line 
between adjoining landowners, the burden of proof is on plaintiff and it  is 
error for the trial court, in the absence of an agreement by the parties 
that one of two designated lines is the true line, to charge the jury to 
answer the issue in favor of that one of such lines as  they find is supported 
by the greater weight of the evidence. 

2. Boundaries as 1, 11- 

What constitutes the dividing line between adjoining landowners is a 
matter of law, but the true location of the line must be settled by the jury 
under correct instructions based upon competent evidence. 

3. Boundaries 9a- 

A junior deed is incompetent to locate a corner or line in a senior instru- 
ment. 

4. Adverse Possession Qa- 
A deed which is inoperative because the land intended to be conveyed is 

incapable of identification, from the description therein. is inoperatire as  
color of title. 

5. Adverse Possession § 17- 

The party nsserting title by adverse possession must carry the burden 
on that issue. 

APPEAL by defendant H i p p  f rom Sink, J., a t  January-February  Term,  
1943, of LEE. 

Processioning proceeding instituted 25 September, 1937, to  establish 
the  boundary line between adjacent lands of petitioner and  the  defend- 
ant ,  I;. H. Hipp .  T h e  pertinent facts  a r e  i n  substance as  follows : 

1. Peti t ioner  alleges t h a t  he is the  owner i n  fee and  i n  possession of a 
certain t ract  of land i n  Deep River  Township, Lee County, N. C., 
adjoining the r ight  of lvay of the Seaboard A i r  Line Rai lway  Company 
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and the land of the defendant, and described as follows: "Beginning a t  
Hipp's corner on the Western edge of the S. A. L. Ry. right-of-way, and 
running thence as Hipp's and George Dickens' lines N. 87 W. 29.40 
chains to Dickens' and Fred Harris '  corner in a road;  thence S. 11/1 TT. 
as the Bryant line 15  chains to an  iron stake in a field; thence S. 87 E. 
20 chains to a stake in the Western edge of said R. 13. right-of-way; 
thence no r th ra rd  as said right-of-way to the Beginning, containing 
3 ' i  acres, more or less." 

2 .  The aforesaid land was conveyed to plaintiff by C .  B. Crutchfield 
and wife, 10 March, 1924, and the deed duly recorded as provided by law. 

3. Petitioner alleges "That the defendant Hipp,  whose lands adjoin 
petitioner's lands on the Xorth, is claiming an  interest in said lands of 
petitioner by reason of the location of the northermost or first line as set 
out in the above description, his said claim being that  the said line is 
southward of its t rue course as set out in said descripticn." 

4. 0. E. Seawell and wife conveyed to L. H. Hipp ,  on 18 August, 
1912, which conveyance is duly recorded as provided by law, a tract or 
parcel of land situate in Deep River Township, Lee County, S. C., 
adjoining lands of S. TV. Womble and E. E'. Watkins, :and described as 
follows: "Beginning in the western edge of the S. A. L. Railroad right- 
of-way, and running thence with said right-of-way 3. 33 E. 6.15 chains 
to a stake; thence S. 58 W. 5.78 chains to a stake; thence S. 13  TV. 
8.68 chains to a stake near the road;  thence TT. 17.20 chains to a stake;  
thence S. 16.34 chains to a stake;  thence East  21.80 chains to the begin- 
ning, containing 34y2 acres, excepting 2 acrc3s, etc." 

5. The southeast or beginning corner of the H i p p  land is also the 
beginning corner designated in the plaintiff's deed. The last call in the 
description of the R i p p  land, to wit, E. 21.80 chains to the beginning, 
is the northern line of plaintiff's land which adjoins the land of defend- 
ant Hipp,  and is the first call in plaintiff's deed, which iuns with Hipp's 
and I)ickens7 line, but is given a bearing of N. 87 TV. 29.40 chains to 
Dickens' and Fred Harris '  corner. Hence, the southern line of the Hipp  
land is the northern line of plaintiff's land. 

6. Maps sl io~ring certain surreys of the properties, including larger 
tracts of land out of which the tracts of the plaintiff and defendant H ipp  
mere c.arved, were used in the tr ial  below and said maps were forvarded 
with the record to this Court. One of t h ~  maps was made by J. TY. 
Blanchard, Surveyor, Rosehill, S. C., in ,\pril, 1942, by order of the 
court, and is designated "Court Survey." Three liner: appear on the 
Court Survey aq dividing lines between the lands of the plaintiff and 
the defendant Hipp.  The Court Surveyor ran  the respective lines 
shown on the Court map, as follo~vs: (1 )  By beginning at a point desig- 
nated ,I, the ternlination of the first call in plaintiff's deed, and thence 
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from ,I to a point designated G., in western edge of right of way of 
S. A. L. Railway Co., a distance of 50 feet from the center of said rail- 
road, by reversing the course in  the first call in the plaiatiff'q deed, to 
v i t ,  S. 57 E. ,  without variation. The court in its charge to the jury 
refers to this line as No. 1. (2 )  The line designated as A. to 7 on the 
Court map was run  by reversing the course in the first call in plaintiff's 
deed, beginning a t  Al the termination of said call and thence S. 86.25 E. 
to a point designated "in in the r e f t e r n  edge of the right of >yay of the 
S. A. L. Railway, and 50 feet from the center of said railroad, which 
allowed a magnetic variation since the date of the execution of plaintiff's 
deed in  1924. The court in its charge refers to this line as KO. 2. (2 )  
The dotted line from A. to a point designated as "12," a poillt only 25 
feet from the center of the railroad of the S. -1. L. Railway Co., showing 
a magnetic bearing of N. 83.30 TIT., uhich is the true boundary line 
between the property of plaintiff and defendallt Hipp,  according to the 
contentions of defendant Hipp,  war referred to by the court in its charge 
as "The third line." 

7. Issues were submitted and answered as follo\rs : 
"1. What is the true diriding line between the lands of the plaintiff 

and the land of the defendant H i p p ?  Ans. : 'Line No. 2.' 
"2. H a s  the plaintiff trespassed on the lands of defendant Ripp,  as 

alleged in his answer? Ans. : 'No.' 
"3. What damages is defendant H ipp  entitled to recover therefor? 

Ans. : Tone . '  
"4. I s  the defendants' claim for damages, as alleged in his further 

answer and counterclaim, barred by the three-gear statute of limitation, 
as alleged by the plaintiff? Ans. : ,, 

Judgment was signed accordingly. Defendant L. H. Hipp  appeals, 
assigning error. 

T .  ,I. M c P h e r s o n  a n d  Ga75in & .Jackson for  p l a i n f i g .  
K .  R. H o y l e  for  d e f e n d a n f .  

DEXNY, J. The appellant excepts and assigns as error the following 
portion of his Honor's charge: ('The law says that  vhen  you have 
weighed all of the testimony and evidence in this cafe in the *tales of 
justice, Thomas' contentions, evidence and testimony upon the one side 
and IIipp's contentions, evidence and testimony on the other, if the 
scales shall be tilted downward in favor of Thomas upon the first issue, 
then i t  would be your duty to answer the issue either the first line or the 
second line, as you may find the facts in that  degree to indicate." 

We think the exception well taken, since there -\$-as no agreement 
between the. parties that  the trur. boundary line between the adjoining 
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lands of the plaintiff and the defendant H ipp  was one of the three lines 
designated on the map made by the Court Surveyor as was the case in 
Boone v. Collins, 202 S. C., 12, 161 S. E., 543; ,llcCa,zless v. Ballard, 
222 S. C., 701, 24 S. E. (2d),  525. I n  a processioning proceeding to 
establish a boundary line, which is i n  dispute, what constitutes the 
dividing line is a matter of law, but the true location of ],he dividing line 
must be settled by the jury under correct instructions bacjed upon compe- 
tent evidence. Greer c. Hayes, 216 S. C., 396, 5 S. E. (2d),  169 ; Greer 
v. Hayes, 221 N. C., 141, 19  S. E. (2d), 232; Huffman v. Pearson, 222 
X. C., 193, 22 S. E. (2d),  440; JfcCanless r .  Ballad, supra. 

I t  will be noted in the statement of facts that the Court Surveyor, in 
running the two lines shown on the Court map, which are most favorable 
to the plaintiff, ran both lines from the point designated A, the termina- 
tion of the first call in plaintiff's deed, by reversing said call. I n  run- 
ning line A to G., designated by the court as line No. 1, the most favor- 
able line to the plaintiff, the S u r ~ ~ e y o r  made no allowance for magnetic 
variation. I n  running line A. to 7, the next most favorable line to the 
plaintiff, designated by the court as Line 2, the Surveyor made allowance 
for magnetic variations since 1924, the date of the execution of plaintiff's 
deed. 

The plaintiff's deed, being a junior instrument and calling for a corner 
in the H i p p  land as the beginning corner, and running thence with the 
line of the H i p p  land, is incompetent as evidence to locate the corner 
or the line referred to and described in the deed previously made to the 
defendant, L. H. Hipp. Euliss v. McAdams, 108 N. C., 507, 13  S. E., 
162; Sasser v. Herring, 14 N .  C., 340; Corn v. McCrary, 48 N.  C., 496. 
Also we find that  in the case of Dula z'. McGhee, 34 X. C , 332, the Court 
?a id :  "There  a grant  calls for the line of an older grant, the rule is, 
that  it  must go to it, unless a natural object or a marked tree is called for, 
and btlfore the calls of the junior grant  can be ascertained, those of the 
elder must be located. This is established by many decisions; Xiller v. 
White, 2 Hay., 160; v. Heritage, 2 Hay., 34'7; Bradbury v. 
Hooks, N .  C. T.  Rep., I ;  Tate v. Soufhard, 1 Haw., 45." 

I n  the instant case, however, an  examination of the description con- 
tained in the deed executed in 1912 to the defendant Hipp,  will disclose 
that the description begins in the western edge of the S A. L. Railway 
right of way and continues with courses and distances to 3takes, thence to 
the beginning. A stake is an  imaginary point. The beginning is some- 
where in the western edge of the right of way of the S. A. L. Railway 
Company, but where is unknown. I t  does not appear from the descrip- 
tion in the record that the southern boundary line of the H i p p  land can 
be definitely located which may remit the defendant H i p p  to a claim for 
title by adverse possession. Xann 1%. Taylor, 49 S. C.. 272; Denver v. 
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Jones ,  114 S. C., 649, 19 S. E., 637; I lo ln les  I . .  S a p p h i r e  T7allp?j Co., 
121 N .  C., 410, 28 S. E., 545; B a r k e r  T .  R a i l w a y ,  125 N. C., 596, 
3.2 S. E., 701; K p n n e d y  v. X a n c s s ,  138 N. C., 35, 50 S. E., 450; C a t h e y  
a. L u m b e r  Co., 151 K. C., 592, 66 S. E., 580; I I i g d o n  c. H o l ~ e l l ,  167 
K. C., 455, 83 S. E., 807. Whether or not any one or more of the 
corners called for in the Hipp  deed are marked by permanent or known 
monuments, from ~vhich corner or corners the line in dispute may be 
located, under the maxim, id cerfzrm est quod c ~ r i u n l  r edd i  po fe s t ,  is not 
presented on this record, and therefore the question is not decided. S. (". 
Pclf I l e l p  C o r p .  21. B r i n k l e y ,  215 S. C., 615, 2 S. E. (2d) ,  989; D u c k e t f  
L'.  L y d a ,  an te ,  356, 26 S .  E. (2d) ,  918; Pcel  T .  C'aZais, a n f c ,  365, 26 
S.  E. (2d),  916. 
-1 deed which is inoperative because the land intended to  bc conve~ed 

is incapable of identification, from the description therein, is inoperative 
as color of title, R n f z  a. D m i g h t r e y ,  198 S. C., 393, 151 S. E., 379;  hence, 
if the defendant H i p p  is remitted to a claim for title by adrerqe posses- 
sion to establish his line which is in dispute, the adverse possession must 
hare  been for twenty years prior to the institution of this proceeding. 
The defendant's southern line wherever established, whether from the 
description in his deed or by adverse possession for the required statutory 
period, will constitute the northern line of plaintiff's land and the true 
dividing line between the adjoining lands of the plaintiff and the defend- 
ant  Hipp.  However, the burden btling on the plaintiff to eqtablish the 
true dividing line between the adjoining land of the plaintiff and the 
defendant Hipp,  and it not appearing from this record that  the southern 
boundary line of the Hipp  land can be definitely located from his deed, 
the plaintiff mag make out a p r i n ~ n  fac ie  case for the consideration of 
the jury upon competent evidence as to the location of the true boundary 
line as called for in his deed by a reverse survey of the course and dis- 
tance of the first call in said deed, lrhich calls for  a known and estab- 
lished corner. .Jnrvis I ? .  S l c n i ~ r .  173 S. C., 9, 91 S. E., 858; L a n d  Co. 1.. 

L a n g ,  146 N .  C'., 311, 59 S. E., 703;  Dobson 1 . .  F i n l e y ,  53 S. C., 498. 
I n  determining the location of this line, proper magnetic variations since 
1924 should be allowed. Rut. as stated above, the location of the bound- 
ary  line as called for in the junior deed will not be controlling if the 
true location of the boundary line can be ascertained from the H i p p  
deed or by the adverse possession of the defendant H ipp  of the land 
intended to be conveyed to him in the deed executed in 1912. I f .  how- 
ever, the true boundary line betn-een the adjoining lands of the plaintiff 
and the defendant H ipp  cannot bc established from the description in 
the H i p p  deed or by the adverse possession of the defendant Hipp,  
south of the course called for in the first call of plaintiff's deed, the 
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course and distance as given i n  plaintiff's deed m a y  preyail. Lumber  CO. 
7.. Bernhnrdf, 162 S. C., 460, 78 S. E., 485. 

The  p a r t y  asserting title b y  adverse possession mus t  ca r ry  the  burden 
on tha t  issue. P o w e r  Co. r.  I'trylor, 194  N. C., 231, 139 S. E., 381. 

F o r  the reasons stated, we think there should be a new t r i a l ;  however, 
we suggest a recast of the  pleadings so as  to present the  question of 
adverse possession to the j u r y  should the  submission of such a n  issue 
become necessary. 

W e  deem it unnecessary to  discuss the  other assignments of error ,  
since they m a y  not arise on another  trial.  

S e w  tr ia l .  

A. C. PARSOSS v. D. T. WRIGHT AXD WIFE, 3IYRTIE WRIGHT. 

( Filed 3 November, 1!)43. ) 
1. Highways § 6- 

The term high~cau is the generic name for all public: ways, including 
roads, streets, railroads, bridges, canals, navigable rivers; and roads and 
streets include all highways by land. 

2. Highways § 7- 

Cartways are an ausiliary part of the public road system and they are  
designated quasi-public roads, and the condemnation of private property 
for such use has been sustained upon the ground that  i t  is  a valid exercise 
of the power of eminent domain. 

3. Highways 13- 

h quasi-public way located in a rural s t ~ t i o n  is, under our statute, a 
cartway. When it  is within the corporate limits of a town or city it  is an 
alley. Location determines the name, but the essential characteristics are  
the same. 

4. Municipal Corporations a 5- 

When a municipal corporation is established, i t  takes control of the 
territory and affairs over which it  is given authority, to the exclusion of 
all other governmental agencies. The authorities of counties, embracing 
such cities or tonns. are  precluded from esc>rcising the same power within 
the same territory. 

5. Municipal Corporations 20: Highways a 7- 

General statutes of the State, in regard to public highways, do not 
apply to the streets and alleys of an incorporated tow11 or city, and the 
county authorities have no power or anthority ol-er such streets and 
alleys. 
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6. Highways 5 14- 

The law relating to cartways, Public Laws 1931, ch. 448, was not 
intended to nithdraw from cities and tomni any part of their exclusive 
c.ontrol over their streets, and other public ways, and confers no jurisdic- 
tion on the clerk of the Superior Court to establish an alley within an 
incorporated town. 

, ~ P P E A L  by defendants from Burgwyn, Spec ia l  J u d g e ,  a t  April Term, 
1943, of MOKTGOMERY. Reversed. 

Petition in special proceedings before the clerk of the Superior Court 
to establish a cartway. The  plaintiff owns a lot, upon which is located 
a tenant house, in the town of Star. The defendant D. T.  Wright owns 
an  adjoining lot which lies between plaintiff's lot and the public street. 
The only way of access plaintiff has to his lot is over a driveway across 
the municipal cemetery. H e  seeks to  have a cartway established extend- 
ing from the northeastern edge of his lot along the eastern end of defend- 
ants' lot to the street. Defendants deny the right of the plaintiff to the 
cartway and challenge the jurisdiction of the clerk. 

The clerk entered an order granting the petition and appointing com- 
missioners to lay out the cartway and assess the damages. Defendants 
appealed to  the Superior Court. When the cause came on to be tried 
in the court below there was a verdict and judgment for the plaintiff, 
and the defendants appealed. 

Seawe l l  & Seawe l l  for pla in t i f f ,  appellee.  
I,. L. A f o f i t t  a n d  J .  A. S p e n c e  for defendtrnts,  nypr7lanfs .  

BARNHILL, J. Does the clerk of the Superior Court have jurisdiction 
of a proceeding to lay off and establish a cartway within a municipality? 
I f  this question is resolred in  favor of the defendants the other questions 
presented on this appeal become immaterial. 

'(The term highzua?y is the generic name for all kinds of public ways, 
whether they be carriage-xvays, bridle-ways, foot-ways, bridges, turnpike 
roadi, railroads, canals, ferries, or navigable rivers." Bouvier'q Diet., 
Tit. Highway; Elliott, Roads and Streets, p. 1 ; 25 Am. Jur., 340. 

The term "strwt7' is ordinarily applied to a public way in  R city, 
town, or village, and the word ''road" to a free public way in the county, 
w h i l ~  the tx~o-roads and streets-include all public highways by land, 
whether designated as highway, road, street, alley, lane, place, or boule- 
vard. 1 Lewis Em.  Dom. (3rd),  p. 171 ; 25 Am. Jur., 342. 

Cartways are public roads in the sense that  they are open to all who 
see fit to use them, although the principal benefit inures to the individual 
or individuals a t  whose request they were laid out. The term is used 



522 IS T H E  S U P R E M E  COURT. [223 

merely for the purpose of classification and to distinguish a class of 
roads benefiting prirate individuals who, instead of the public a t  large, 
should bear the expense of their establishment and maintenance. They 
are designated quasi-public roads, and the condemnation of private prop- 
erty for such use has been frequently sustained upon that  ground as a 
ralid caxercise of the power of en~inent  domain. Cook v. Vickers, 141 
N. C., 101, 58 S. E., 740; Barber v. Grifin,, 158 IT. C., 348, 74 S. E., 
110; Il'aldroup 1 , .  Fergltson, 213 S. C., 198, 195 8. E., 615; 50 C. J., 
380, sec. 5. They are properly considered an auxiliary part  of the public 
road system of the county, although they are distinguished from public 
highways proper. Cook c. Vickers, supra. 

The term "alley" relates exclusirely to a way in a town or city. 1 3  
R. C. L., 18, sec. 7 .  When not qualified by the word "private," it is a 
narrolv passage for the convenience of the owner of property abutting 
thereon and of the persons dealing with him. 13  R. C. L., 18, see. 7 ;  
25 h i .  Jur . ,  343. I t  is available for all  rho desire t2 use it, and it 
forms a part of the system of streets or public ways of the town or city. 
2 C. J., 1151. 

Hence, a quasi-public way located in a rural  section is, under our 
statute, a cartway. When it is within the corporate l i m ~ t s  of a town or 
city it is an  alley. Location determines the name, but the essential 
characteristics are the same. 

Primarily, all power over all thoroughfares is with the Legislature. 
This power has been so delegated by the Legislature as to give control 
of urban ways to the cities and towns, and of suburban v;ays, other than  
state highways, to the county boards-now the State Hi,:hway Commis- 
sion. Ch. 145, Public Laws 1931. I n  keeping this control subdivided, 
an orderly system has been provided with reference to the establishment, 
improvement, repair, and vacation of ways, and the sources from which 
the necessary funds are derived, and the officers executing these rarious 
functions and expending such funds. 

When a municipal corporation is established it takes control of the 
territory and affairs over which it iq giren authority to the exclusion of 
other governmental agencies. The object of incorporating a town or 
city is to inrest the inhabitants of the municipality with thc government 
of all matters that are of special municipal concern, alld certainly the 
streets are as murh of special and local concern as anything connected 
with a town or city can well be. I t  ought, therefore, to b3 presumed that  
they paw under the exclusive control of the municipalii,y so soon as i t  
comes into existence under the law. Gunfer v. Sanford, 186 S. C., 452, 
120 S. E. ,  41;  1 Elliott on Roads and Streets, see. 505;  2 Cooley on 
Taxation, 1251 ; 44 C. J., 889. sec. 3608. Secl also Grrsfonia v. Cloninger, 
187 S. C., 765, 123 S. E., 76. 
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I t  is usually given express power by its charter to lay out and open 
~t ree ts .  Such is the case here. Ch. 54, Private Lams 1913. Charter 
proviqions are supplemented by our general statutes. C. S., 2787. Under 
the power thus conferred the municipal authorities are the sole judges of 
the necessity or expediency of exercising that right. 1 4  C. J., 859, sec. 
3608. I t s  poaer orer its streets is exclusire. X o o r e  v. X e r o n e y ,  154 
K. C., 158, 69 S. E., 838; I17a?ynesrille 1 % .  S a f f r r f h u w i f ,  136 N .  C., 226, 
48 S. E., 661; Xichnun.  c. R o c k y  X o u n f ,  193 S. C., 550, 137 S. E., 663. 
C'ounty authorities embracing such city or town are precluded from 
exercising the same power within the same territory. 1 Lewis Em.  Dom. 
(3rd).  700, sec. 383. (See n. 24 for authorities.) "In the nature of 
things, there can be no divided control of the streets within the limits 
of a city . . ." XcGreul  v. S t e w a r f ,  32 Pac.. 896; Board of Com'rs v. 
C'himgo, X. & St. P. Ry. Po., 132 N .  W., 6i5. 

This authority extends to alleys as a part of the system of streets. 
C. S., 2787 (11).  "When i t  is proposed by any m~inicipal  corporation 
to condemn any land . . . for the purpose of opening . . . 'any . . . 
alley . . . an  order or resolution of the governing body of the munici- 
pality a t  a regular or special meeting shall be made stating generally, or 
as nearly as may be, the nature of the proposed improrement for which 
the land is required . . ." Sec. 2792 ( b ) ,  Michie's X. C. Code of 1939. 

General statutes frequently give to some county board or correspond- 
ing body power to control all highways within its jurisdiction, without 
excepting streets. I t  is well scttled, however, that  if a city be given 
poxver to control streets, its exercise of that  power is exclusive, and a 
county board acting under a general road law will have no jurisdiction 
within its borders. 44 C. J., 160, sec. 2278; Bonrd of Com'rs I.. Chicago, 
X. (e. St. P. R!l. Co., supra. 

General statutes of the state, in regard to public highways, do not 
apply to the streets and alleys of an incorporated town or city, and the 
county authorities have no power or authority orer city streets for any 
purpose \iithout the consent of the city authorities. 1 Elliott, Roads and 
Streets (4th),  608; Bonrd of Com'rs 7.. Chicngo, X .  d? St. P. R y .  Co., 
suprn;  S f a t ?  2'. C'hicago, I .  (e. L. R y .  Co., 51 S. E., 914 (I l l . ) .  

The law relating to cartways IT as revised and re-enacted in 1931. Ch. 
4-18, Public Laws 1931. We must assume that  the Legislature, when it 
came to enact this statute, was fully aware of and took into consideration 
the accepted meaning of "cartway" as distinguished from an  alley, and 
that it had no intent to withdraw from cities and towns any par t  of their 
exclusive control over their streets and other waysof  public travel. I t  
must be deemed to hare  acted with knowledge of the general principles 
which apply to such political subdivisions and the expectation that  they 
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shall exercise the usual jurisdiction of such subdivisions exclusively, and 
not divide it with other public or quasi-public agencies. 

Sound principle requires that  the courts should hold I hat  the creation 
of a municipal corporation implies, in the absence of clear words to the 
contrary, that  i t  shall have control of the streets within its territorial 
limits to the exclusion of county officers. This seems to be the reasonable 
rule, consistently followed in this State. Intention to modify this 
<( exclusive power over the streets" and to disturb this prevailing orderly 

system should be manifest before the courts could construe the act in 
question as giving the clerk of the Superior Court control of the estab- 
lishment of cartways or alleys within an incorporated town. This 
"exclusive power" vested in a city is utterly inconsistent with the exer- 
cise of any such power by the clerk or other county official. Stafe v. 
Chicago, I. $ L. Ry. Co., supra. 

h contrary holding would result i n  confusion and disastrous conflicts 
of jurisdiction and authority. I t  ought not to be inferred, without 
strong reason, that  the Legislature intended such a result. 

No such reason is made to appear. On the contrary, the Legislature 
used the word "cartway," the term ordinarily employed to designate a 
quasi-public way, auxiliary to the county road system. I t  did not include 
"alley," a similar way located within a municipality and forming a part  
of the system of streets. That  i t  did not intend to go further than the 
language used implies seems to be clear. 

We conclude, therefore, that  chapter 448, Public Laws of 1931, confers 
no jurisdiction on the clerk of the Superior Court to establish an  alley 
within an  incorporated town. His  jurisdiction is limited to those p a s i -  
public ways which become an  auxiliary part  of the county road system. 

F o r  the reason stated the judgment below is 
Reversed. 

J .  I). MOOSE v. S. C. BARRETT. 

(Filed 3 November, 1943.) 
1. Statutes lid- 

The general rule is that when a statute creates a liability where none 
existed before and denominates its violation a misdemeanor, and prescribes 
remedies for its enforcement, such remedies are usually regarded as 
exclusive. Expressio roticts eat esclzcsio alterius. 

2. Laborers and Materialmen's Liens 4- 

Where a statute required that every purchaser of baled cotton should 
pay the county cotton weigher ten cents for.every bale hought or weighed 
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within the county, giving the weigher a lien for his fee and malting a 
willful and wanton failure to settle with or report to the weigher all 
indictable offense, the remedies are exclusive and no action for a debt is 
created. 

APPEAL by defendant from B u r g w y n ,  Spec ia l  J u d g e ,  at  June  Term, 
1943, of CABARRUS. 

Civil action to recover cotton weigher's compensation for baled cotton 
purchased by the defendant a t  Zrlidland in Cabarrus County. 

Plaintiff alleges that  he is entitled to recover 10 cents for each and 
every bale of cotton purchased by the defendant in Cabarrus County, 
outside the city of Concord, and not settled for or reported to him during 
the three years next immediately preceding the institution of the action. 
The defendant was a merchant a t  Midland and a buyer of cotton. The 
amount is not in dispute. I t  was agreed that  the issue of indebtedness 
should be answered $202.20, "if entitled to anything." 

I t  is admitted that  none of the baled cotton in question was weighed by 
the plaintiff, and that no reports were made to him in respect thereof. 

From verdict and judgment for plaintiff, the defendant appeals, assign- 
ing errors. 

L. E. B n r n h a r d t  for p la in t i f f ,  appellee.  
H a r f s e l l  d Har t se l l  for  d e f e n d a n t ,  a p p e l l a n f .  

STACY, C. J. The question sought to be presented is whether the 
cotton weigher of Cabarrus County can recover of a private citizen for 
baled cotton bought or weighed by him in the county, outside the city of 
Concord, where no services are rendered by the cotton weigher in connec- 
tion with the cotton so bought or weighed. 

I t  is provided by ch. 238, Public Laws 1895, as amended by ch. 95, 
Public-Local Laws 1919, that the cotton weigher of Cabarrus County 
"shall receive as compensation for his services the sum or sums to be 
collected and paid as hereinafter provided : Every person, firm or corpo- 
ration who buys baled cotton in the city of Concord shall pay to the 
said cotton mighe r  twenty cents per bale for all cotton bought by him in 
said ci ty;  . . . and every person, firm or corporation who buys baled 
cotton in Cabarrus County, outside of the city of Concord, shall pay to 
the said cotton weigher of Cabarrus C'ounty ten cents per bale for each 
bale of cotton bought by him or it, or weighed or caused to he weighed 
for manufacture, shipment or transportation; and it shall be lawful for 
the said person buying said cotton to retain from the amount of money 
due the seller or owner of such cotton the sum of fire cents for each bale 
so bought, weighed or caused to he weighed; and it shall be the duty of 
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each and every person, firm or corporation who buys or weighs any baled 
cotton in  said county, outside the city of Concord as and for any of the 
purposes hereinbefore set out, to weigh said cotton a t  its t rue and just 
weight . . . and shall make a detailed report of the cotton so bought 
or weighed by him or it to the cotton weigher of Cabarrus County on 
the first day  of each month, . . . and settle with and pay over .to said 
cotton weigher, the amount due for the cotton bought or weighed by him 
or i t ;  and any person willfully and wantonly violating the provisions of 
this section shall be guilty of a misdemeanor; and the said cotton weigher 
shall have a lien on any cotton weighed by him or other person as herein- 
before provided." 

The foregoing provisions were repealed by ch. 489, Public Laws 1943, 
and others substituted in their stead, but it is conceded they were in 
effect a t  the times for which the plaintiff sues. 

The plaintiff rendered no services in connection with the transactions 
for which he claims compensation. H e  did not weigh any of the cotton 
in question, nor were any reports made to him in connection therewith. 
H e  is given a lien on the baled cotton bought or weighed by the defendant 
a t  Midland in Cabarrus County, but he is not seeking to enforce the 
lien. H i s  action is to hold the defendant personally liable for his "com- 
pensation" of 10 cents for each and every bale of cotton so bought or 
weighed by the defendant. Willful and wanton failure on the part  of 
the defendant to settle with the cotton weigher or to report his trans- 
actions is made indictable, S. v. T y s o n ,  111 N .  C., 687. 16  S. E., 238, 
but no civil personal liability appears to be prescribed therefor, certainly 
none ipsissimis cerbis. In tendant  v. Sorrell ,  46 N.  C., 49. The case is  
not one of common-law origin. N o  such right as here asserted existed 
a t  common law. A11 of plaintiff's rights and remedie13 are statutory. 
S o l a n d  Co. c. Trus fees ,  190 N. C., 250, 129 S. E., 577; 1 d m .  Jur. ,  411. 
The legislation not only creates the liability upon which plaintiff sues, 
but also prescribes the remedies for its enforcement. X o r g a n f o n  v. 
-4very,  179 N. C., 551, 103 S. E., 138;  R. R. I*. Brunszi4-k C'ounty, 
198 N .  C., 549, 152 S. E., 627. 

There is no allegation that  the defendant in buying the cotton in ques- 
tion retained fire cents a bale from the amount due the seller, or that  
such sum, if retained, would belong to the plaintiff. Hil l  1 . .  S f a n s b u r y ,  
crnfe, 193. Moreover, i t  would seem that  the remedies prescribed by 
the statute were intended to be exclusire. Expressio unilrs es f  exclusio 
al fer ius .  X c C o f f e r  v. Reel,  a n f e ,  486; Mo,f i f t  v .  Davis ,  205 S. C., 565, 
172 S. E., 317. "Where a right is given and a rern&ly provided by 
statute, the remedy so provided must be pursued." People 2.. Craycro f f ,  
2 Cal., 243, 56 Am. Dec., 331; 25 R. C. L., 1058; 1 Am. Jur. ,  410. 
Evidently the General Assembly did not regard the "amc,unt due for the 
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cotton bought or weighed" as a debt, since it provided criminal sanctions 
in case of willful and wanton failure to comply with the provisions of 
the statute. "There shall be no imprisonment for debt in this State, 
except in cases of fraud." Const., Art. I, sec. 16. 

The general rule is that where a statute creates a liability where none 
existed before and denominates a violation of its provisions a misde- 
meanor, and prescribes remedies for its enforcement, such remedies are 
usually regarded as exclusive. 1 Am. Jur. ,  411; 25 R. C. L., 982. 

"It is also a rule of general recognition that  when a statute gives a 
right ant1 creates a liability which did not exist a t  common law, and a t  
the same time points out a specific method by which the right can be 
asserted and the liability ascertained, that  method must be strictly pur- 
sued"-Wagner, J., in Jefferson County F a r m  Burrau  r. Sherman, 208 
Iowa, 614, 226 N. W., 182. 

Cureton of Texas puts i t  this way:  '(The general rule is that  where the 
cause of action and remedy for its enforcement are derived not from the 
common law but from the statute, the statutory provisions are manda- 
tory a d  exclusive, and must be complied with in all respects or the 
action is not maintainablen-C'urefon, C'. J., in Xingus zs. Tvndley, 115 
Tex., 551, 285 S. W., 1084. 

An  enunciation of the applicable principle was made in Pollard c. 
Bailey, 20 wall., 520, 22 L. Ed., 376. There it was said:  "A general 
liability created by statute, without a remedy, may be enforced by an 
appropriate common-law action ; but where the provision for the liability 
is coupled n i t h  a provision for a special remedy, that remedy, ant1 that 
alone, must he employed." See RecXman 11. Buckwalter, 341 Pa., 561, 
20 A. 2d. 1%; 1 R. C. L., 323. 

True. in the instant case thp supposed lien may be unsuitable to the 
purposes inteiided, yet it i, n h a t  the General Assernbly had qeen fit to 
prescribe. N o  doubt its obvious impolicy led to the repeal of this part  
of the .tatute and the .nbstitution of other provisions in its stead. The 
provi~ioii in re>pect of criminal liability may hare  hem regarded as 
adcquatc. I l~ tXmtrn  I .  ( ' l ly  of  l i n n v r s ,  120 Mo., 110. 25 S. K.. 22.5, 
23 L. R. -1.. 658, 41 Am. St. Rep., 684. 

This vicw of the statute rclieres us from the neces4ty of paising upon 
the con4tutionali ty of the act or from the i~eed of deciding whether R 

public officer can recoJcr "coinpensation for hi- iervices" of a private 
citizen for matters in cwnnection n i t h  which 1 1 ~  ha% rendcrcd no w-vicr. 
9. I * .  L u ~ t J ~ r s ,  214 N. ('.. 55s .  200 S. R.. 22;  A\rinotation: 116 -\. L. R., 
245 : 29 R. C. L., 7. 

The caw is not like Rzcki l l  1 . .  7'0.1. ( ' o m . ,  177 S. C.. 433, 99 S. E., 415, 
where the collectioli " t h l o ~ ~ p h  the giniler" of 25 cents "on each bale of 
cotton ginnrtl" ill the State, to create an inde~nnity fnnd to safeguard 
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the State Warehouse System, was under consideration. I t  more nearly 
resembles a proceeding to enforce a charge against specific property, 
where no personal liability attaches. Wadesboro  v. C o x e ,  215 N. C., 708, 
2 S. E. (2d), 876; Rigsbee  v. B r o g d e n ,  209 X. C., 510, 154 S. E., 24. 

Perhaps i t  should be observed that  an  expression of the police power, 
such as we have here, may differ both in kind and effect from an  act to 
raise revenue. Sfate and Gui l fo rd  County 2%. Georgia  C o m p a n y ,  112 
N. C., 34, 17  S. E., 1 0 ;  S o t e s : 2 3  L. R .  A. (S .S . ) ,  287; 51 L. R. A. 
(N.S.), 731; Ann. Cas. 1912-C, 256. 

On the record as presented, the plaintiff's action must fail. 
Reversed. 

EMMA PEARL DACGHTRT v. W. H. UACGEITRT. ADMINISTRATOR C. T. A. 

OF SARAH KEES, TRUDIE MAE BASS A X D  HUSBASD, HUBERT BASS ; 
ANNIE J. STRICKLASD A N D  Nusuax~ ,  I>. V. STR1CK:LASD. 

(Filed 3 Sovember, 1043.) 

1. Frauds, Statute of, § 0- 

An oral contract to gire or devise real estate is void by reason of the 
statute of frauds, C. S.. 988, and no action for a breach thereof can be 
maintained. 

2. Same: Executors and Administrators § l5d- 
Where personal serrices have been rendered i n  compliance with an oraI 

contract to give or devise real estate and such contract is void by reason 
of the statute of frauds, the party injured by the bre:ich thereof may 
maintain an action on implied ( ~ ~ s ~ o n p ~ i t  or g?t(z~it?(nz nzeru I t for the value 
of the services rendered. 

3. Trial § 2221: Appeal and Error § 40- 

When the only defendants. who hare ally interest adverse to the plain- 
tiff, move for judgment of nonsuit, C. S., 567. which is granted, objection 
and  exception thereto, upon the theory that only some of defendant- lodged 
the motion, are untenable. 

,IPPEAL by plaintiff from S f e ~ m s ,  J., at I\farcll Term. 1943, of 
SAMPSOX. 

This is an action instituted by the plaintiff, Emma Pear l  (Keen) 
Daughtry, for the recovery of $6,000.00, as damages for breach of an oraI 
rontracat alleged to have been made by the late John W. Keen and his 
wife, the late Sarah  Keen, of the first part. and Nellia Catherine Reeves 
on behalf of the plaintiff, Emma Pearl  Reeves (subsequently Keen), 
her infant  daughter, of the second part, whereby and x-herein the parties 
of the first part  agreed that they would give or devise their real estate 
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to the  lai in tiff, and the party of the second part  agreed that  the parties 
of the first part might adopt her infant daughter, Emma Pear l  Reeves, 
and change her name from Reeres to Keen; and i t  is alleged tha t  the 
party of the second part in all respects complied with the said contract, 
and the adoption as therein contemplated was accomplished; that the 
parties of the first part hare  both died, and hare  not only failed to  con- 
rev  or to derise their real estate to the plaintiff, Emma Pear l  (Reeves) 
Keen (now by marriage Daughtry),  but on the contrary have by mill 
devised a large portion of their real +ate to the defendant Trudie Mae 
Bass, devising but a small portion thereof to the plaintiff and to the 
defendant Annie J. Strickland; that the plaintiff during the lives of 
John  W. Keen and Sarah  Keen rendered to them valuable personal 
serrices; that  by reason of the breach of the said contract the plaintiff 
has suffered damages in the sum of $6.000.00, and by reason of the rendi- 
tion of said services for which she has received no compensation she is 
entitled to recorer the sum of $6,000.00 upon the theory of implied 
crasumpsit or qunnf lrn l  n ze ru i f .  

TThen the plaintiff had introduced her eridence and rested her case, 
the deferidants Trudic Mae Bass and her husband, Hubert  Bass, mored 
for judgment as in case of nonsuit and to dismiss the action, and renewed 
said motion a t  the close of all the evidence (C. S., 5 6 7 ) ,  which motion 
nas  allowed, and from judginent predicated upon such ruling the plain- 
tiff appealed, assigning error. 

,I. Fn i son  T h o m s o n  f o r  p l a i n t i f f ,  n p p e l l n n f .  
A. XcL. G'rrrhnnz clnd I T r .  H.  F i s h e r  for Tr l rd i e  N a e  B a s s  a n d  h e r  

h ~ t s b n n d ,  H u b e r f  B a s s ,  d ~ f e n d a n t s ,  a p p ~ l l r ~ s .  

SCHEXCK, J. 111 the course of the trial the plaintiff upon her own 
motion, upon leave of court, deleted from liw complaint all allegations 
a +  to any came of action b a d  on the theor? of implied t rssumpsi f  or 
ylrccnf~tnl nzerzclf and took a voluntary nonsuit as to any cause of action 
1)ased on ,iuch theory. Thereupon tlie defe~idants Trudie Mae Bass 
and her husband. Hubert Da?., urged their motion for a judgment as 
of nonsuit 11po11 all theoric. and for dismisial of the entire action, which 
motion n.a> alloued, and from jlitlqrnent predicated upon such ruling 
the plaintiff appealed, assigning errors. 

The plaintiff up011 l ~ c r  o\r 11 request anti motion having submitted to 
R roluntary nonsuit a> to any alleged c a u v  of action on the theory of 
implied trssun7lisil or ql ia?i tu t i~  m c r u i f  based upon personal services 
rcnderrtl by her to her adopting parent<, tlic only question left for answer 
by this Court i s :  Can an action for breach of an oral contract to give 
or to derise real +tate be mai~itair~etl  for damages resulting therefrom, 
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as upon a breach of a special contract? The decisions of this Court 
impel a negative answer. 

The  law is to the effect that  a n  oral contract to give or to devise real 
estate is void by reason of the statute of frauds, C. S., 988, which pro- 
vides that  "all contracts to sell or convey any lands . . . shall be void 
unless said contract, or some memorandum or note thereof, be put in 
writing . . ." IIager v. Whitener, 204 N. C., 747, 169 S. E., 645; 
Granfham z.. Grantham, 205 N .  C., 363, 171 S. E., 331 and cases there 
cited; Lipe z.. Trust Co., 206 N .  C., 24, 173 S. E., 316. 

The same decisions cited to sustain the principle that  a n  oral contract 
to give or devise land is void are likewise authority for the principle 
that where personal services have been rendered in compliance with an  
oral contract to give or to devise real estate in return therefor, and such 
contract is void by reason of the statute of frauds, the party injured by 
the breach thereof niay maintain an  action on imp1il.d assumpsit or 
quantum meruit for the value of the services rendered. 

I n  the instant case, however, the plaintiff upon her own motion and 
request has submitted to a voluntary nonsuit as to any and all causes of 
action based on the theory of implied assumpsit or quantum meruit, and 
is therefore relegated to her action to have the land devised by Sarah  
Keen to Trudie Mae Bass and Annie Strickland and herself sold and 
the proceeds therefrom applied to the payment of $6,000.00 damage, 
which she alleges she has suffered by reason of the breach of the oral 
contract to give or to  devise real estate to her. This action must neces- 
sarily fai l  as such oral contract to give or to devise lands was a contract 
to convev lands and since i t  has not. and no memorandum nor note 
thereof has been, put in writing, is void. 

Objection and exception is urged by the appellant to the dismissal 
of the entire action when the only motion lodged for such action was 
lodged by the defendants Trudie Mae Bass and her husband, Hubert 
Bass. 

I t  is true that the other defendants did not join in the motion for 
dismissal. Upon analysis the reason for this is apparent. First, the 
defendant Annie J .  Strickland filed no answer, and appeared as a wit- 
ness for the plaintiff and testified in effect that  she was willing to lose 
the small amount of real estate derised to her bv the late Nrs.  Sarah 
Keel1 if the plaintiff was enabled to recover on the ora' contract which 
the plaintiff alleged was made and breached. The interest of this 
defendant was in no wise adverse to the interest of the plaintiff, hence 
no motion to dismiss the action would be expected to emanate from this 
source. 

Second, the defendant W. H. Daughtr j .  Administrator c. f .  a .  of 
Sarah Keen, while 11e fil~cl answer, practicallp admittec all of the alle- 
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gations of the complaint, and as to those allegations not admitted, he 
"neither admits nor denies the same, but asks that  the issues of fact 
raised by the other defendants and the plaintiff be submitted to a jury 
on their pleadings." This defendant likewise was a witness in behalf of 
the plaintiff, and gave testimony in no wise antagonistic to her claim. 
and withal was the husband of the plaintiff. X o  m'otion to dismiss the 
action would be expected to emanate from this source. 

Third, i n  the course of the trial a voluntary nonsuit was taken as to 
the defendant L. W. Strickland. So no motion to dismiss could come 
from this source. 

Fourth, the only remaining defendants were Trudie Mae Bass and 
her husband, Hubert  Bass, and they lodged the motion for dismissal. 
This was to be expected, since Mrs. Bass was the principal beneficiary 
under the will of the late Mrs. Sarah Keen, having been devised the 
larger portion of her real estate, and if the plaintiff should succeed in 
her action to have the land of the late Mrs. Sarah  Keen sold to pay 
the $6,000.00 alleged to be due the plaintiff for breach of the oral con- 
tract to  give or to convey lands, Mrs. Baw would be the loser. Since 
Mrs. Bass and her husband, Hubert  Bass, are the only defendants who 
had any interest adverse to the interest of the plaintiff, it  was well within 
her right, moral and legal, to lodge the motion for a dismissal of the 
entire action. The objection and exception to the judgment of nonsuit 
as to the entire action upon the theory that only some of the defendants 
lodged motion therefor are untenable. 

The judgment of the Superior Court is 
Affirmed. 

I)UPI,I?U' COUNTY v. ETA EZZELT,. 

(Filed 3 Sovember, 1043.) 
1. Judgments 5 8%- 

The genera1 rule that an unanswered complaint, which has been served 
with summons on defendant, entitles the plaintiff to judgment by default. 
applies to actions for foreclosure of tax liens. 

2. Judgments § 22g: Appeal and Error # % 

An irregular judgment is one rendered contrary to the course and prac- 
tice of the court, and a motion in the cause to set aside a judgment or to 
vacate subsequent decrees and procedure, on the ground of irregularities. 
properly presents questions for judicial review. though not all irregulari- 
ties in procedure are fatal. 
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3. Taxation 5 40c- 

In an action to foreclose a tax lien on land, C. S., 7990, the mere inade- 
quacy of the price bid therefor is not sufficient to avoid the sale and cancel 
the deed to the purchaser, unless some element of fraud, suppression of 
bidding, or other unfairness in the sale appears. 

APPEAL by plaintiff' and purchaser, B. D. Johnson, from Harris, J., 
a t  May Term, 1943, of DUPLIN. 

This was an  action instituted by Duplin County to  foreclose the tax 
lien on defendant's land for unpaid taxes for the years 1932 to 1935. 
Summons and complaint were personally served on the defendant, and, 
no answer having been filed, judgment by default was rendered by the 
clerk. and sale of the land bv a  omm missioner was ordered. Thereafter 
the commissioner reported that  he had sold the land, after due advertise- 
ment, i n  accordance with law and the judgment in the cause, and that  
Duplin County was the last .and highest bidder in sum of $89.12. N o  
objection to the sale or advance bid having been made, the sale was 
confirined by the clerk, and the county having assigned its bid to B. D. 
Johnson, the commissioner was directed, upon payment of the purchase 
money, to execute deed to him. Deed was accordingly executed and deliv- 
ered. and after due notice to  defendant writ of ~ossession was ordered to 
issue. Shortly thereafter defendant retained counsel and filed motion 
before the clerk to set aside the judgment and orders and the sale there- 
under on account of alleged irregularities appearing on the face of the 
record. This motion was denied by the clkik, and the defendant ap- 
pealed t o  the judge. I t  further appeared that  in the order of con- 
firmation the clerk had found that  the sale was open and fair, and that  
the price bid was the reasonable worth of the land. However, subse- 
quellt to the denial of defendant's motion, a t  the request of the defend- 
ant, the clerk amended his findings to the extent only of finding that  the 
land was worth $800 to $900. 

Upon consideration of the appeal from the clerk, the judge found that  
the defendant was old and ignorant and without counsel until the filing 
of her motion, that  the land was worth $800 or $900, and that  the price 
bid a t  the sale, together with the unpaid taxes for subsequent years to and 
including 1942 to be paid by the purchaser, would amount to $325. 
The judge further found that  the decree of confirmation of the sale was 
based upon a false impression as to the value of the land. Thereupon it 
was concluded that  i t  would be inequitable and against good conscience 
to permit the sale to stand, and i t  was ordered that  the sale be set aside, 
the deed to B. D. john so^^ canceled of record, and the 1a:id resold. 

From this judgment the plaintiff Duplin County and B. D. Johnson 
appealed. 
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Gavin d Gavin for Iluplin County .  
L. A. Beasley for B. 1). .Johnson. 
Chns. P. Ga?ylor for defendant. 

DEVIX, J. It is apparent that  the Judge did not rule upon the matters 
presented by the appeal from the clerk. The motion to set aside the 
decree of confirmation and to nullify the sale was based upon suggested 
irregularities in the procedure appearing on the face of the record. F o r  
this reason, we think, the judgment below should be vacated and the 
cause remanded for further hearing on the appeal from the clerk. 

The general rule that  an unanswered complaint which has been per- 
sonally berved with summons on the defendant entitles the plaintiff to 
judgment by default applies equally to actions for the foreclosure of tax 
liens. Street  7%. Elildehrand, 205 N .  C., 208, 171 S. E., 58;  W a k e  
County  c. J o h n s m ,  206 X. C., 478, 174 S. E., 3Q3. And a motion in  the 
cause to set aside the judgment or to vacate subsequent decrees and pro- 
cedure, on the ground of irregularities, properly presents questions for 
judicial review. Buncombe County  v .  ,lrbogast, 205 N .  C., 745, 172 
S. E., 364. A11 irregular judgment has been concisely defined as one 
rendered contrary to the course and practice of the court, McIntosh 
Proc. & Prac., 736; H a r n e f t  County  v. Reardon, 203 N .  C., 267, 165 
S. E., 693; though not all irregularities in procedure are fatal. Street 
1.. NcCabe ,  203 N .  C., 80 (84). 164 S. E., 329. 

I t  may be noted that the law required the county, in the absence of 
a bid equalling the amount of the taxes and costs, to bid in the property, 
and authorized the assignment of its bid to an  individual for  not less 
than this amount. Public Laws 1939, ch. 310, sees. 1715, 1717. I n  
confirming the sale and directing execution of deed to the county's trans- 
feree the clerk found that  the sale was duly advertised and conducted 
according to law and the court's order, and that  the sale was open and 
fair. and the mice bid was the reasonable worth of the land. - Subse- 
quently this finding was amended to show that  the reasonable worth of 
the land was $800 or $900. I n  no other respect were the clerk's findings 
or decrees modified. 

To hold that  mere inadequacy of the price bid for real property sold 
for taxec would be sufficient to avoid the sale and cancel the died to the 
purchaw. would seriously affect the ~nforcenient of the statutory lien 
given the taxing authorities for the collection of delinquent taxes, t o  the 
detriment of the public revenues. Unless some element of fraud, sup- 
pression of bidding, or other unfairness in the sale appears, the result 
should not be annulled on this ground alone. 26 R. C. L., 396; 61 C. J., 
1101. I n  this case it appears that  the taxes on defendant's land have not 
been paid for eleven years. 
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Let the cause be remanded for further consideration of the defendant's 
appeal from the clerk. 

Error  and remanded. 

(Filed 3 Sovcmber. 19-13 
1. Segligence 5 5- 

The fact that defendant has been guilty of negligence, followed by 
injury, does not make him liable for that injnrx. which is sought to be 
referred to the negligence, unless the connection of cause and effect is  
established. 

2. Segligence 55 5, 1 9 c :  Trial § 22b- 

Where plaintiff was injured in an aeroplane crash. the pilot being negli- 
gent in not having il license, there is no evidence that this negligence 
was the proximate cause of the injury, the doctrine of res  ipsa loquitur 
does not apply, and judgment as of nonsuit was proper. C. S., 567. 

,IPPEAL by plaintiff from B l r r g w y n ,  Spec ia l  J u d g e ,  at  June  Term, 
1943, of CABARRUS. 

This is an  action to recover damages for personal injuries received in 
an aeroplane crash alleged tc  have been caused by the negligence of the 
defendants. 

From a judgment as in case of nonsuit entered when the plaintiff had 
introduced his evidence and rested his case (C. S., 567) the plaintiff 
appealed, assigning error. 

Hcrnard  W .  C r w w  a n d  B. 18. B l a c k w e l d e r  f o r  p la in t i f f ,  appe l lan t .  
I I a r f s e l l  & I I a r f s e l l  for d e f e n d a n t s ,  appellees.  

PER CURIAM. The position principally relied upon and urged by the 
appellant is that  there was evidence that  the pilot of the crashed aero- 
plane was piloting the machine and carrying a passenger without the 
license to carry passengers required by l a~v .  TThile i t  niay be conceded 
that the pilot of the aeroplane, the defendant Nelson, did not have such 
a license and was nevertheless carrying the plaintiff as a passenger, which 
would constitute negligence, there is no evidence in the record that  this 
negligence, the absence of the passenger carrying license, was the proxi- 
mate cause of the aeroplane crash. I n  truth,  there is no evidence of what 
caused the crash. The plaintiff, James A. Smith, testified that  "the 
plane went into a spin and crashed and I do not know why." J. W. 
Nelson, one of the defendants, who was piloting the plane, testified as a 
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witness fo r  the plaintiff:  "I don't know just n h y  the plane crashed;  i t  
just came down i n  a spin n i t h  the  nose t o  t h e  ground." 

There nluqt be a c a u w l  coilnection between the violation of the law, 
a s  the negligence relied upon, and the  i n j u r y  inflicted. B u r k e  v. Conch 
Co., 198 ?;. C., S, 150 S. E., 636; Jones v. Bugwell,  207 3. C., 378, 177 
S. E., 170. ('The breach of duty must  be the cause of the damage. T h e  
fact  tha t  the defendant has been gui l ty  of negligence, followed by  a n  
in jury ,  does not  make him liable fo r  t h a t  injury,  which is sought t o  be 
referred to  the negligence, unless the connection of cause and effect is 
established." Byrd 1 % .  Express  Co., 139 -1'. C., 273, 51  S. E., 8 5 1 ;  Carter  
2 % .  Renl ty  C'o., m f e ,  188, 25 S .  E. ( 2 d ) ,  553. The doctrine of res ipsa 
loquitur does not apply because a n y  number of causes m a y  have been 
lesponsible f o r  the platie falling, including causes over which the pilot 
has  absolutely n o  control, i t  being c,omiiion knowledge t h a t  aeroplanes d o  
fal l  without fau l t  of the pilot. R o c h e s f ~ r  (Ars LC E. Corp. I , .  Dunlop, 266 
N. Y. S., 469, dnnota t ions  99 A. L. R., 186. 

T h e  judgment of the Superior  Cour t  i- 
,\firmed. 

W. R. H.IJ IPTOS v. S O R T R  CAROLISA PULP COMPAST. 

The plea of 7.1 c i~ctl~crrtfl c ~ ~ i ~ l l o t  1)r preqented by dernurrcr. nnlrss the 
facts wpportiug it appear on the fncv of t l ~ e  com~)lail~t.  I t  must I w  talien 
1)s anin-rr. C. S.. 519 ( 2 ) .  

3. Judgments 3 34: Constitutional Law g 23- 

X jiidgment of n Federal Court will be give11 full faith and credit in the 
State c80iirt. nhcn ~~l(wcietl t I s jccd~c~rtrr according to the p r w t ~ c e  of the 
C'nnrt : hut there 1. no r d c  whi( 11 n ill (wrnpel the State court to accept 
the Inw a. laid tlow11 l)y a n y  other conrt. State o r  Federal. where the 
suhject of the c . o ~ i t r o \ t . l ~  llowrrer i im~lnr .  i i  different. 

TTherr the jnrivliction of tllc Fctlrral C'onrt ic inrohcd on thc ground of 
tlivcrhity of citizenchip, nlrtl 110 federal qr~e*tion is in~olved,  the nxltter. 
nl rontror?rsg art. tlctc~r~nili:rl~lc by State Inn-. 

4. W R ~ C ~ S  and Watercour~es 5 13- 

The Ronnolic River. a t  the p1:lce of controvrrsy. is n navigable stre:l~n. 

6. Fish and Fisheries 3 4: Waters and \Vatercourses 5s 1, 14- 
Ai rip:~rinn proprietor who OTT~IS  110 part of the bed of n:~vigal)le waters 

118.: n o  sevtml :~ntl rsrlusive fishery thereill. 
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The public has a common right to fish in all narigable waters, provided 
that  right is exercised with due regard for the rights of others. 

7. Fish and Fisheries § 5- 
Owners of sevtml and exclnsire fisheries upstream may maintain an 

action for wrongful interference with the n~igrntory passage of the fish 
whereby these fisheries are injured. 

8. Fish and Fisheries 4- 

The necessities of a person whose bnsinrst. is taking fish from a common 
fishery ant1 one, who by rcason of his riparian ownersl~ip of the bed of 
the rircr,  has a several am1 exclusive fishery are  precisely the same, and 
thtx same principles of law mutt apply with respect to the migration 
of fish. 

The law will not permit a substantial injnry to the pt'rson or property 
of another by a nuisance. though public and indictable, to go without 
individual redress. whether the right of avtion be referred to the exist- 
ence of a special damage, or to an invasion of a more particular and more 
important personal right. 

Fish and Fisheries 5: Suisance jj 3- 
In an action by plaintiff, a riparian proprietor on a navigable river, 

against defendant, where the complaint alleges that plaintiff is the owner 
of a long established fishery from the shores of his prcperty along such 
stream and that plaintiff has suffered damages thereto by the interference 
of defendant in polluting the waters of the river with toxic chemicals and 
other matter deleterious to fish life, discharged into said river as waste 
from defendant's recently established pulp mill, causing a public nuisance 
: ~ n d  seriously interrnpting the migratory passage of fish it  was error for 
the court below to sust:~in a demurrer to the complaint as  not qtating a 
cause of action. 

A \ r ~ ~ ~ ~ ,  by  plaintiff and  defendant  f r o m  Bone, J., s t  Chambers  i n  
Nashville, N. C., 14 Ju ly ,  1043. F r o m  WAPHISGT~S. 

T h i s  action was brought by  the  plaintiff I Iampton  to recover damages 
f o r  a n  i n j u r y  to  his  fishery and  business on Roanoke Rlver ,  which it is  
alleged was brought about by the wrongful  act of the defendant through 
the  discharge of deleterious or noxious substances into the  river f rom i ts  
pn lp  plant  locatrd below plaintiff's fishery, near  the city of Plymouth.  

I t  is alleged i n  the  coniplaint t h a t  the  plaintiff owns cer tain lands 
upon the r iver  bank adjacent t o  the  waters of the  river, whereupon there 
has been established a fishery; and  t h a t  plaintiff and  those who preceded 
h im h a w  conducted there a fishery f o r  commercially t ak ing  and distrib- 
ut ing fish f o r  more t h a n  twenty-five years ;  that  dur ing  a certain period 
the dr fendant  operated a plant  f o r  the  manufacture of bleached and  
unbleached sulphate  pulp, and turned into the waters of Roanoke R i ~ ~ e r  
opposite i ts  plant a great  volume of poisonous, deleteriohs and  objection- 
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able uaste and substance<, inimical to the fish illhabiting said waters, to 
such an  extent and in such volume and quantity as to interfere with the 
free and long established passage, migration and habit of qaid fiqh from 
the ocean on their way to the spawning grounds i11 the upper reaches 
of the Roanoke River, and past the properties of the plaintiff, thus 
to a large extent destroying the fish, and diverting said migratory pil- 
grimage, so as to seriously damage the business of the plaintiff and the 
profit from the use of his premises. 

The  complaint further alleges that an  agreement, or contract, waq 
made between the defendant and the Xorth Carolina State Highway 
Commission, an  agent of the State of Korth Carolina, prior to the 
erection of the defendant's plant, under which, in consideration of the 
constructioii or improrerneiit of a certain road r e ry  valuable to the 
operations of the defendant, and leading to or near the site of its manu- 
facturing plant, defendant would refrain from discharging deleterious 
o r  injurious substances from its proposed plant which might destroy or 
divert the fi.h, or otherwise interrupt or damage seasonable fishing oper- 
ations of such persons as might he engaged in fishing. including the 
plaintiff. That  the said agreement was uiolated, although the road was 
constructed by the aforesaid agency upo11 the fai th and consideration of 
defendant's promise. 

I t  is alleged that  the discharge of poisonous and deleterious substances 
from defendant's plant constitutes a wrongful and unlawful trespass 
a d  nuisance, destroying the fish inhabiting the waters in front of plain- 
tiff's premises, and greatly damaging the plaintiff and diminishing the 
uwfruct  of his property and his fishing business during the period set 
out, wherebp plaintiff x a s  damaged in the sum of $3,000.00. 

Plaintiff expressly waives recorery for any sum in excess of $3,000.00 
for damage\ for the de~ipnated period, and demands judgment in that  
amount. ant1 prays for yuch other and further relief as he may be rntitled 
to rcceiw. 

1-poi1 notice, the plaintiff n a s  required to make his complaint more 
definite 1)) particularizing in certain respects : First, whether the agree- 
ment mentioned in tlic complaint was made orally or in writing; second. 
that  the agreement ant1 clocument~ constituting it be set forth i11 full :  
third. in stating :it what time the agreement n a ,  made; fourth, in stating 
for n h a t  period of time the agrecnient is claimed to h a w  extended. 

I n  a n . n c ~  to thi- order tlic plaintiff amended hii  complaint in the 
particular,. reque.ted, and appended to the anieiidnient certain coinmuni- 
cations and docwneiit. a l l~ged  to h a ~ e  p- .cd  bet~reen the plaintiff and 
Honorable Capus 11. Tay~i ic .k ,  Chairman of the S o r t h  Carolina Higli- 
x a y  ('omirli>qion. alleg~tlly c o ~ l + t i t ~ ~ t i n g  the agreement rcferred to. 
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The defendant then demurred to the complaint upon the following 
grounds : 

The court had no jurisdiction over the subject of the action, illasmuch 
as an action inrolving the same subject matter was instituted in t h i ~  
court during the months of Illarch and April. 1941, and Tras on 7 May, 
1941, by order of the clerk of the court, duly removed to the United 
States District Court for the Eastern District of S o r t h  Carolina pur- 
suant to the statutes of the United States;  and as subsequently thereto, 
on or about 2 April, 1943, judgment was cantered by IIonorable I. 31. 
Meekins. Judge for the said United States Diqtrict Court, dismissing the 
plaintiff's complaint on the ground that  it failed to state a cause of 
action. The demurrer further points out that a< a result of the removal 
to the United States District Court for the Eastern District of S o r t h  
Carolina, the subject of the action passed from the jurisdiction of the 
State court into that of the r n i t e d  States District Court, thereby tolling 
the jurisdiction of the State court ;  and that, moreover, the judgment of 
the United States District Court became and is res jlrdicnfa and binding 
upon the State court. 

That  it appears on the face of the complaint that  there is another 
action pending between the parties for the same cause; inasmuch as an  
action inrolring the same subject matter was instituted as aforesaid in 
this court during the months of March anti April, and was on said 7 
May, 1941, duly removed to the Cnited States District Court and the 
action therein dismissed as aforesaid by an order and judgment of said 
rourt entered on 2 April, 1943; and that  said United States District 
Court still has jurisdiction of said action. 

That  i t  appears on the face of the complaint, as amended, that the 
particularized complaint does not state fact4 sufficient to constitute a 
cause of action in t h a t :  

a. It fails to allege any property right of the plaintiff which was 
destroyed or injured by defendant. 

b. I t  fails to allege ally injury sustained by plaintiff which was not 
s~lstained by him in con~mon with all the people of this State. 

c. It fails to allege ally injury to, or deatniction of, any right of 
plaintiff n.liich was not a right rested in common in all the people of 
this State. 

(1. -\ny alleged contractual rights of plaintiff are based upon a con- 
tract which purported to bind the defendant. or its predecessor. to com- 
ply with the law of this State, which said contract was therefore without 
con4d1vation and roid. 

e. - l ay  contract alleged in said complaint was not mad,? for the benefit 
of l~laintiff, nor was i t  intended for his benefit, 
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f. Any contract alleged in said complaint was made by and between 
the defendant and the State of North Carolina, or an  agency thereof, 
and plaintiff, as an individual citizen of this State, acquired no individ- 
ual rights thereunder upon which he may sue in this, or any other, court. 

g. i n y  cause of action for the breach of said contract is barred by 
the statute of limitations. 

Treating as a motion in the cause that  uortion of the demurrer which " 
asks for the dismissal of the action, both for the alleged reason that  
there is another suit upon the same cause of action pending between 
the parties in the Federal Court and, further, that  the matter in con- 
troyersy had been settled and become res judicnfa  because of a judgment 
in the Federal Court, the court declined to dismiss the action for either 
of said causes, inasmuch as the facts relating to them did not appear 
upon the face of the complaint; but sustained the demurrer to the com- 
plaint as not stating a cause of action. From the refusal to dismiss the 
action for the causes stated, defendant appealed; and from the judgment 
sustaining the demurrer to the complaint as not stating a cause of action, 
plaintiff appealed. 

Carl  L. Ba i l ey  and  E h r i n g k a u s  & E h r i n g h a u s  for plaintif f .  
S o r m a n  $. R o d m a n  and J .  IT'. B a i l e y  for defendant .  
TT'hyte, Hirschhoeck d? X c X i n n o n  of counsel for de fendan f .  

SEAWELL, J. The appeal of the defendant is from the refusal of the 
trial judge to dismiss the action for want of jurisdiction, on the ground 
that another action is pending between the same parties with respect to 
the same cause of action ; and on the ground that  the present controversy 
has become res ptllccrtu because of a final judgment in the cause in the 
Federal Court. I t  i.: not necessary to point out the contradictory nature 
of these pleas. Vliile the trial judge, finding the facts, noted that the 
case in thc Fetleral C'ourt r e f e r r ~ d  to by the defendant v a s  still pending 
on appeal in that  C'ourt, he found, and correctly, we think, that a differ- 
ent subject matter na.; in\-olretl. This is sufficient to dispose of the plea 
of rps l u d i c n f n  also. This plea, howerer, could not he presented by 
demurrer. Since the facts supporting it, if they exist a t  all, do not 
appear upon the fare of ths coinplaint, the plea muqt bc taken k y  
anvier .  G ~ b s o n  1.. G o d o n .  213 S. C., 666, 197 S .  E., 135 ; D r r ~ i s  I .  

Il'nrrcn, 205 S.  C., 174, 179 S. E., 329; T h o r p e  1 % .  P n r X e r ,  199 S. C.. 
451, 154 S. E.. 674; S"t~li11 1.. L u t t ~ h r  Cii., 140 E. C., 375. 377, 53 8. E.. 
233. The necessity of taking thi\ p k a  by answer may he rcfcrred to 
C.  S., 519 ( 2 ) ,  since <us11 a 1)ka nerc.sarily inrolw.; new n~at t ( , r  conqti- 
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tuting a defense. We would not consider it wise, even if our hands were 
not stayed, to relax a procedure so definitely tending to prevent confu- 
sion. A judgment of a Federal Court upon the identical facts, that is, 
the identical res or subject matter of the action, will be given full fai th 
and credit in the State court when pleaded as res j l rd icata according to  
the practice of the court, no matter how mistaken that  vourt may have 
been in its interpretation of state law;  but there is no rule xhich  will 
compel the State courts to accept the law a<  laid down by the Federal 
Court, or indeed by the courts of this State. as rcs judi'ccrfn 11-here the 
subject of the controversy, however similar. is different. The plea rests 
upon the identity of the controrerted facts put at issue and determined 
by the judgment, and not upon the law applied. 

On defendant's appeal, the judgment is 
Affirmed. 

The plaintiff appealed from the judgment dismissing the case on the 
ground that  the complaint does not state a c.ause of action. The court 
below reached its coiicl~sion upon the theory that  the plaintiff had not, 
by reason of the public nuisance complained of, sustained any in jury  
different in kind or degree from that  suffered by member.3 of the general 
public who had the right to fish in Roanoke Rirer .  

We think the  hole situation may be better understood by a brief 
reference to the surroundings and conditions under which the contro- 
rersy arose, and the nature of the industry affected. 

The Roanoke, as it flows from Virginia i i t o  S o r t h  Carolina and 
thence through the Albemarle Sound-no doubt its prehistoric channel- 
into the Atlantic Ocean, is one of the great rirers of the State, indeed 
of all our Southern Altlantic Seaboard. V i d e  terraces in its upper 
reaches testify to its former ras t  extent. I t  is in large part  responsible 
for the sounds and banks through which it now reaches the ocean, as its 
sediment was deposited through many thousandq of p a r s  x-here the 
slowing current met the tidal wall. S o  doubt an oceancgraphic survey 
n-ould discover its former channel-like that  of the Hudscn-many miles 
out a t  sea, a monunlent to its greatness n hen the world was young. Still, 
in its lower course, it  is broad, majestic. and carries do~7;n a volume of 
water which puts an identifying color on most of Albemarle Sound, and 
suffuses the Seapoli tan blue of Edenton Bay with a pale gold. 

TTe are advised ill the quaint language of the conlplaint that  the rock, 
shad, herring, and other fish "infest" the naters of the Roanoke, and 
except for the unlawful interference of the defendant, might still be 
taken in commercial quantitieq by those, iilcluding the plaintiff, who 
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have established fisheries i n  connection with their premises adjacent to 
the river. 

Every year, under an instinctive urge, these migratory fish enter the 
river from the salt waters, ascend the stream to its remote upper reaches 
and tributaries, seeking conditions more suitable for reproduction and 
preservation of the life of their young, and there cast their qpamn. 
Har ing  performed this duty, they return down the river to other habitats. 

The river, and sounds of North Carolina have not confined their 
appeal to mere sportsmen; they have been acclaimed as great store- 
houses of food for the people of the State;  a i d  they form a complex of 
deep and shallow waters which is extremely favorable to the fishing 
industry, and important fihheries along the river have made that desig- 
nation one of fact. 

There, in times past, have flourished great fisheries of herring and 
other migratory fish, remarkable for the length of the seines employed 
and the quantities of fish brought in a t  a single haul. While production 
has diminished through the years, partly through the policy of conserva- 
tion, those fisheries uhich still persist have a very important place in 
the food economy of the State and, in that  respect, may be said to consti- 
tute an essential industry-a business as distinct and universally recog- 
nized as merchandising, husbandry, or any other-and sometimes through 
large adjacent areas more important. ATotwithstanding its vicissitudes. 
the business itself and those engaged in it should hare  the Tame protec- 
tion of the lam that  is afforded other businesses, as f a r  as its nature and 
incidents will permit. 

I f  we are to consider such a business as a distinguishing factor, the 
rights inrolved in this litigation are not comparable, either in impor- 
tance or legal effect, with the public right of user bclongi~lg to the 
general citizenry of the State, the violation of which, if inraded a t  all, 
is constructire. if not fictional; or, if actual, yet results only in the minor 
annoyance and ineo~irei~ience to nhich  interference with such a right 
is ordinarily confined. 

The main question is whether, considering the nature of his busines. 
and the circumstances attending it, the plaintiff may maintain an action 
to recover damages for the interference with his fishing busine-s bv the 
pollution of the waters of the river with toxic chemicals and other dele- 
terious matter discharged into the river as waste matter from defendant's 
pulp mill, which arrest the migration of the fish, or dirert  to other 
waters their normal run  past plaintiff's riparian property. 

The Roanoke, a t  the places mentioned, is a navigable stream. The 
plaintiff, a riparian proprietor, owns no part of the bed of the stream, 
and therefore has not a several and exclusive fishery, as that  term is 
k n o ~ n  to  the law. As  in case of other navigable waters, the public has 
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a common right to fish in all the waters concerned with this controversy, 
provided that right is exercised with due regard for the rights of others; 
Bell v. S m i f h ,  171 N. C., 116, 87 S. E., 981; Columbia Salmon Co. v. 
Berg, 5 Alaska, 583; I lampton v. Columbia Canning Co., 3 Alaska, 100; 
Sfannard 2,. Hubbard, 34 Conn., 370; 36 C. J. S., Fish, section 8, notes 
43, 44; Hopkins v. R. R., 131 K. C., 463, 42 S. E., 902 ,  Lewis v. Keel- 
ing, 46 K. C., 299; and subject to the superior right of plaintiff as to the 
area actually occupied, and being fished. 

The plaintiff has, however, an  established fishing business, which for 
more than twenty-five years has been carried on in conriection with his 
riparian lands, above defendant's recently established pulp mill, and in  
convenient access to the migration of fish past the premises. The effluent 
waste from the pulp mill, taking the complaint to be true, has destroyed 
or diverted the run of the fish so as to seriously injure or destroy his 
business and diminish the value of his riparian property, which value 
was enhanced because of convenient access to the fish and employment of 
the premises in that connection. 

How f a r  in territorial extent the waste from the mill polluted the 
waters of the river before i t  became innocuous by diffusion, if it ever 
did, does not appear. There is no allegation in the complaint that  any 
person other than the plaintiff has suffered any injury from the nuisance, 
or any suggestion of that kind other than might be remotely inferred 
from the assumption that  the general right of the public to fish in  the 
waters adjacent to plaintiff's premises has been constru~:tively invaded, 
but with no consequent injury. See Morris 1 % .  Graham, infra. 

The defendant appellant contends that under these conditions plaintiff 
cannot maintain his present action, since he complains only of injury 
from a public nuisance, the invasion of a common right;  and, upon the 
face of' his complaint, his injury is not different in kind and degree from 
that suffered by other members of the general public, all of whom have 
the right to fish in the river. 

To  the abstract proposition that a person who suffers no special or 
peculiar damage from a public nuisance cannot maintain an  action to 
recover damages, authorities uniformly agree; MeManus v. R. R., 150 
X. C., 655, 656, 64 S. E., 766, and cases cited; although there is author- 
ity to the effect that  a great difference in the degree of injury will take 
i t  out of the rule;  46 C. J., Nuisances, section 312. Tht: application of 
the rule, however, is attended with such difficulty that it is not unusual 
to find it stated that  each case must be decided on its own merits. 

As expressing the rule just stated, also as decisive of the present case. 
the defendant mainly relies on Dunn v. Sfone ,  4 N. C., 241 (1818). 
Along with the briefs we are provided with the opinion of Judge Meekins 
leading to the decision on the case above mentioned in the United States 
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District Court. We have no criticism to make of the opinion of Judge 
Xeeliins. I n  that  case, however, jurisdiction of the Federal Court was 
invoked because of diversity of citizenship of the parties, and not becau~e 
any federal question was involved. The matters in controrersy were 
determinable by State law;  Holyokr Wafer & Polcer C'o. L'. Lyman, 15 
T a l l  (IT. S.), 500, 21 L. Ed., 133 ; and Judge Meekins applied the inter- 
pretation of State law as he conceived it to be made by the highest Court 
in the State-in L h n n  c. Xtone, supra-upon the authority of nhich the 
defendant relied in that  case, and so relies here. 

However, we do not think Dunn c. Sfone, supra,  applicable to the 
situation presented in the case a t  bar. VTe construe that  case as resting 
decision on the ground that  defendant in building his mill dam across 
Seuse  River was in the exercise of a lawful right, and the consequence to 
plaintiff's fishery mas necessarily damnum absque injuria. I t  reiterates 
the familiar principle that  one cannot be hindered in the exercise of a 
lax-ful right merely because it may consequentially affect another in the 
~xerc ise  of his own right. We are not then put to a choice between two 
rights lawfully exercised-e.g.. the right of manufacture. narigation or 
commerce on the one hand and the right of fishing on the other. Bardi -  
son L'. Handle Co., 194 S. C., 351, 139 S. E., 614; Spr7rill 7 % .  Xfg.  C'o., 
150 S. C., 69, 103 S. E., 911; Lewis 1 % .  Keeling, 46 S. C., 299. I t  is 
alleged that as proprietor of a long established fishery on Roanoke 
River, the plaintiff has a right to maintain hiq fishery, free from unlav- 
ful  interference with the passage of fish up  the river according to their 
accustomed habit, and that the defendant has wrongfully and unlawfully 
interfered with this right to plaintiff's injury and damage. Lnnd Co. 2..  

Ilofel, 132 N. C., 517, 44 S. E., 39. The wrongful interference wa. 
accomplished through the violation of State law-C. S., 196S, n-hich ma. 
enacted, in part a t  least, for the protection of the plaintiff and those 
similarly situated, and was so recognized by the defendant, when. in 
consideration of the building of roads and a bridge essential to the opera- 
tion of the plant and further altering the public highway for its con- 
venience, the defendant agreed to conform to these laws and not to pol- 
lute the river by discharging into i t  noxious waste or matter deleterious 
to fish life. We deal, therefore, not with a conflict of rights, but with the 
conflict between the right of the plaintiff to the security of an established 
business and the wrongful conduct of the defendant in interfering with it. 

We do not question the general rule that  no indiridual may recover 
damages because of injury by public nuisance, unless he has received a 
special damage or unless the creator of the nuisance has thereby invaded 
some right which, upon principies of justice and public policy, cannot 
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be considered merged in the general public r ight ;  but exclusion of the 
plaintiff from the courts for such a reason was error. 

The real reason on which the rule denying individual recovery of 
damages is based-and the only one on which the policy it reflects could 
be justified-is that  a purely public right is of such a l ~ a t u r e  that ordi- 
narily an interference with it produces no appreciabl: or substantial 
damage-or, a t  most, an inconvenience of no serious mtu re .  To deny 
private redress, the incidence of infraction must be as ~ n i f o r m l y  public 
as the right which is exclusively committed to public protection. F o r  
instance, interference with a mere right to travel a highway usually 
entails no appreciable damage, however much the anncyance or incon- 
venience; but where by reason of a nuisance, however public, substantial 
illjury is inflicted on the health, life, limb or property of the individual 
it will be found that  another sort of right-more in1 imate, personal 
and important-has been invaded, for  which the sterile satisfaction of 
public indictment, or abatement of the nuisance mill  not afford compensa- 
tion ; neither did the law so intend. 

The limitation to be put  upon the rule under consideration is thus 
expressed in 46 C. J., Nuisances, sec. 315 (5) : 

"It has been said that  the true limit, within which its operation is 
allowed, is to be found in the nature of the nuisance which is the subject 
of complaint, drawing the line, when possible, between the more imme- 
diate obstruction or peculiar interference which is grcund for special 
damage and the more remote obstruction or interference which is not, 
and chat, in spite of all the refinements and distinctions which have 
been made, i t  is often a mere matter of degree." 

I n  Wesson v. Washburn Iron Co., 13  Allen (Mass.), 95, 103, we have 
the following : 

"The real distinction would seem to be this:  that  when the wronnful 
u 

act is of itself a disturbance or obstruction only to the exercise of a 
common and public right, the sole remedy is by public prlxecution, unless 
special damage is caused to individuals. I n  such case the act of itself 
does no wrong to individuals distinct from that  done to the whole com- 
munity. But when the alleged nuisance would constitute a private 
wrong by injuring property or health, or creating person,d inconvenience 
and annoyance, for which an  action might be maintaincld in favor of a 
person injured, it is none the less actionable because the wrong is com- 
mitted in a manner and under circumstances which would render the 
guilty party liable to indictnlent for a common nuisance. This, we think, 
is substantially the conclusion to be derived from a careful examination 
of the adjudged cases. The apparent conflict between them can be recon- 
ciled on the ground that  an  injury to private property, or to the health 
and comfort of an individual, is in its nature special and peculiar, and 
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dori not cauie a dam'lge ~rliicl-1 can properly be *aid to be common or 
l ~ i ~ l ~ l i c .  lionever numerous may be the case> of similar damage arising 
frolli the .:tnie cau*c,." Thih excerpt from Il'esson i s .  TTTnohburn Iron C'o.. 
aicpru. i -  cluoted by .7i1\fic r ,  I foke  v i t h  approval in X c i l l n n u s  r .  R. R., 
aupru.  

S~r i r iu  1 , .  ( 'hictrqo, efc., R. B. ('o., 252 Ill., 622, 626, 97 K. E., 247, i i  
in accord nit11 this tli~tinction and expre~ses the view we have given 
a b o ~  t, a. to the nature of a pure17 public right and accentuates the point 
that t21t ilira*ion of w e h  a right is often accompanied by the invasion 
of a riglit i~er-onal and ~ ) r i ~ - n t e ,  apart  f r o ~ n  any dibtirictiorl as to darnage 
in kin(] ancl drprec cn.uiilg from an  interruption or obstruction of the 
so-called public right : 

"The true twt  semis to be whether the injury complained of is tlie 
T-iolation of an i~ td i r idual  right or nierely a hindrance to the plaintiff in 
the er i jo~mrnt  of tlie public right. I t  is comnlon usage to speak of one's 
right t o  t ra r r l  upon a public highnay or of his right to use a navigable 
st re an^. hut it seems to 115 that it is not quite accurate to call a privilege 
x+hicli cine enjoys in common with evciy other person a pe r~ona l  r ight ;  
but nhetller tlie conreptioil be expressed, as it most commonly is, by 
calling it n right or pririlcge or liberty-which seems more nearly to 
expre-. thc true legal idea-it is certain that  the so-called right of 
evey one stands upon an exact equality." 

To iuch a right, it  is concluded, should the rule excluding ind i~ idua l  
action for injury be confined. 

Making a similar distinction as to a public nuisance the consequences 
of xrliich are merely confined to invasion of a purely public right and 
those wl~ich also inr.adp other riglitg which are more personal and inde- 
feasihlc), it  i i  said in I I t r r l ~ y  1 . .  N c r r i l l  R r i c k  (lo., 83 Iowa, 7 8 ,  7 6 ,  
45 S. T'i'., 1000 : 

"If the health or property of a person be injured from such a cause, 
he may recorer, although the health and property of the general public 
affected by the n u i s a x e  he affected in the same manner. The character 
of the injury nould be the same in each ease, but the damages sustained 
by each individual would be distinct from that  suffered by the public, 
and a recol ery therefor would be permitted." 

From the well considered case of J I o r r i s  7). G r a h a m ,  16 Wash., 343, 
47 Pac., 7 5 2 ,  relating to the business of fishing in a navigable stream 
and ari obstruction interfering with carrying on the business, we quote : 

" ( T l ~ e  action) is brought iri behalf of a class, and the injury com- 
plained of is not eonimon to thc general public, but peculiarly affects 
the respondent, and those in the class to which he belongs. The acts 
complained of constitute a damage and special injury to him, in which 
the general public do rlot share. The fact that others would suffer in the 
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same way, if they were similarly engaged, constitutes no bar to the 
maintenance of the present action. As is aptly said by X r .  Justice 
R e a t f y ,  in Ni l1  Co. v. Post,  50 Fed., 429: 'If what others might suffer 
under the same circumstances were made the rule, then jn no case could 
it be said individuals ever suffer special damages from a public nuisance.' 
I n  Lansing c. S m i t h ,  4 Wend., 9 ,  Chancellor M7alworth says: ' E c e r y  
indivitlual who receives actual damuge from a nuisance ,nay  maintain a 
pril-ate suit for his oron i n j u r y ,  a l tho~igh  there m n y  be m n n y  o f h w s  i n  
the said situation.'" 

The insistence with which we are urged to draw an equation before 
the law between all injuries sustained from the postulated common right 
-of the nature and character pointed out--which must in their nature 
be trivial, strongly suggests an  imbalance somewhere in the doctrinal 
theory or its attempted application. That  a man engaged in comnlercial 
fishing, wherever prosecuted-having an  established trade or business 
necessary to the public and profitable to himself-may hare  that industry 
wiped out and his business utterly destroyed by a series ~f acts not only 
wrongful in themselves, but in violation of criminal law, and in such 
circumstances be denied access to the courts because his injury is no 
different i n  kind and degree from that  of an angler of tke Isaac Tal to l l  
type, or a denizen of the Great Smoky Mountains who had never heard 
of the Roanoke River or the fishes that  disport themselves therein, or even 
a person in the common fishery as yet untouched by the nuisance, is a 
position which the Court would hesitate to take. I t  brings to poillt the 
observation of Lord Ellenborough in R e x  u.  Dezusnap, 16 East.. 196, 
quoted in R e y b u r n  v. Sawyer,  135 N .  C., 328, 47 S. E., 7151: 

"I did not expect that  it would have been disputed a t  this day, though 
a nuisance may be public, yet that  there may be a special grievance, 
arising out of the common cause of injury, which presses more upon 
particular individuals than upon others not so immediately within the 
influences of it." 

Right is an abstract term. I t  has no satisfactory definition or expla- 
nation except in connection with some concrete conception of the thing 
out of which it grows. I t  may be a right to do something, to have some- 
thing, to be something, or even to be let alone. I t  may refer to a right or 
privilege to use a highway or other public facility, or to utilize one of 
the great institutions of nature. But, on the other hand, it may refer 
to personal liberty, security, health or property. The unquestionably 
personal and individual rights which pertain to these sulsjects, wherever 
i n ~ a d e d  by the wrongful acts of another, cannot be disqualified of their 
significance by crowding them into the general mold of common public 
rights, for interference with which, since they exist only in a highly 
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generalized form and point merely to the public convenience, no indi- 
T idual remedy may be had. 

TTithout further entangling the *ubject in a web of fine distinctions. 
it  all snmq up to this : The law will not permit a substantial injury to the 
I,erion or property of another by a nuisance, though public and indict- 
able, to go ~ i i t h o u t  indiridual redress, whether the right of action be 
referred to the existence of a special damage, or to an  invasion of a more 
particular and more important personal right. The personal right 
involved here is tlie securit- of an eqtablished business. The fact that 
l'laintiff had such established business antedating the nuisance, and that 
the injury had been done to thiq, takes him out of the rule and makes 
his damage special and peculiar. R e y b u r n  c. Sau,,yer, s u p r a ;  Xfg. C o .  
1 .  R. R.. I17 N .  C., 579, 23 S. E., 43 ;  P ~ d r i c X .  1 ' .  R. R., 143 S. C., 
495, 5.5 S. E., 877; T7/ebahn c. C'omrs., 96 Minn., 276, 104 X. ITT., 1089. 

111 the language of J ~ r s f i c e  H o k e ,  speaking further for the Court in 
J f c X n ) ~ ~ t n  I, .  R. R., s u p r a :  

( T h e r e  a nuisance has been established, working harm to the rights 
of an individual citizen, the law of our State is searching and adequate 
to afford all injured person ample redress, both by remedial and preven- 
t i re  rrniedieq, as will be readily seen by reference to numerous decisions 
of the Court on the subject." 

The C'ourt doe< not need to be aqtute in finding such a remedy in the 
instant ca-e. The plaintiff cannot be denied access to the Court upon 
the theory tl!at he has suffered no special damage. 

Passing such disqualification, the defendant contends that  plaintiff 
has no interest in the migration of the fish such as would give him a 
right of action for its wrongful interference or diversion, and bases its 
argument upon the fact that  the fish are fercre n a f u r u e  and plaintiff can 
have no 1,roperty in them until captured. Plaintiff does not claim any 
property right in the fish i11 their wild state; he does claim the right to 
have tlic migration continued uninterruptedly to his nets, without the 
xvrongful interference of the defendant. I n  a different connection, that  
is, the wrongful interference with the flow of water by an  upper riparian 
owner, . Jus f ice  ddams, in Smith z.. X o r g a n t o n ,  187 N. C., 801, 802, 
123 S. EL, 58, thus refers to the permanence of those natural conditions 
upon which mankind has always depended: 

"Furthermore, the right to have a natural water course continue its 
physical existence upon one's property is as much property as is the 
right to have tlie hills and forests remain in place, and while there is no 
property right in any particular particle of water or in all of them put 
together, a riparian proprietor has the right of their flow past his lands 
for ordinary domestic, manufacturing, and other lawful purposes, with- 
out injurious or prejudicial interference by an  upper proprietor." 
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I t  is uniformly recognized that  the owners of several a i d  exclusive 
fisheries upstream may maintain an  action for wrongful iiiterference 
with the migratory passage of the fish whereby these fisheries are injured. 

S o  useful distinction can be made out of the circumi,tance that these 
rights are usually asserted by the owners of several and exclusive fish- 
eries. The necessity is precisely the same; that  is, that  the fish come 
in to the nets. We are sure that  the convenient access which plaintiff 
had from his riparian property to the run of the fish is an  advantage of 
which he cannot be lawfully deprived by the alleged nui:,ance. I t  is true 
that he might obtain access to the fish by going to more distant points 
where the nuisance had not yet affected the fish, if there were such places, 
but "if a man's time and money are worth anything," he has received a 
substantial damage in being driven to this necessity. 

The laws of our own State, and those of practically all the states in 
the Union where fishing is important, provide against pollution of the 
streams with matter deleterious to fish life, require channels to be kept 
open, or means to be provided by which migratory fish may ascend the 
streams. We do not think this is merely to prevent the common shame 
of the extinction of an interesting type of river fauna in our time, or for 
the sole benefit of the owners of exclusive fisheries. 1-11 fact, perhaps 
the largest beneficiaries of these laws are those engaged i11 the business 
of fishing in common fisheries. The great fisheries on the Columbia 
River a r ~ d  of Alaska so conducted are s o  extensive that their products 
are found at one time or another on every table in the countrv. Millions 
of salmon in the open seas near the mouths of these rivers. seeking 
through nostalgic instinct the sweeter waters in which they were hatched, 
have given rise to international difficulties and international treaties. 

The necessities of a person whose business is taking jish from a conl- 
mon fishery and one who, by reason of his riparian ownership and 
ownership of the bed of the river, has a several and exclusive fiqllery are 
precisely the same, and the same principle of law must apply. 

Hitherto, we have been specially considering the injury to plaintiff's 
business. H e  alleges, also, that  the value of his riparian property has 
been diminished. The conrenience of access to the fish from his adiacent 
riparian land, especially i11 view of the fact that  it  has heen so long used 
in that connection, may reasonably be considered a contributing element 
in the value of his premises, and we so hold. Analogous principles of 
law applied in Xfg. Co. P .  R. R., supra, and Pedrick c. R. R.. supra, 
point to this conclusion. We think i t  is a conclusion to which we might 
well come independently. 

I t  has beenAsuggest:d to us that  the complaint assclrts no cause of 
action because i t  is impossible to connect the nuisance and the injury as 
cause and effect, and the damages sought must necessarily be speculative 
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and unprovable. I t  is pointed out that  the business itself is subject to  
severe vicissitudes and that  it would be impossible for the plaintiff to 
prove that  his damage was proximately caused by defendant's miscon- 
duct, since there are notoriously .a multitude of other causes to which it 
might be attributed. We could only consider a matter of that  kind if i t  
appeared upon the face of the complaint that  i t  would be morally and 
physically impossible for the plaintiff to adduce evidence in proof of his 
claim or that  the damages asked for are necessarily speculative and 
incapable of legal proof. 

Here, we must revert to the physical facts or we may come to conclu- 
sions more ferae than the fish. While these are classed as animals wild 
by nature, their habitat in the river is more restricted than that  of any 
other creature man pursues as food. They are confined to the channels 
of the r iver;  it  is not a question of lure which instinct might avoid, but 
of the length of the net which is stretched in their may and the size of its 
meshes, against which instinct cannot avail. They are so defenseless 
against the devices of man that  they would long ago have become extinct, - 

except for their amazing fecundity and their cities of refuge in the great 
deep-and the laws which, in some degree, protect their migrations. The 
habit of migration is inherent in their nature and its seasonal recurrence 
may be expected. 

The plaintiff here has complained of injury to a going business, and 
has not asked for prospective damages beyond its interruption or dis- 
continuance; and there is the legal possibility of his showing such damage 
without resort to evidence which is wholly speculative in character. 
S t e f a n  .c. Xe i se ln zan ,  an t e ,  154, 25 S. E. (2d),  626. 

We have been asked to m-eigh the economic consequences involved in 
this decision. The defendant would be in better position upon such an 
argument-if indeed it could have anything to do with the law of the 
case-if it  had not admitted an  agrrement with a State Department that  
it would not permit the discharge of waste matter containing any noxious 
chemical or matter deleterious to fish life into the river. and if it  had not 
repudiated this agreement as unenforceable, or outlawed by expiration 
of time. 

Also, it  may not be improper to question ~ rhe the r  defendant might not 
have alleviated or entirely removed the consequences of its violation of 
the law and the nuisance thus created by more efficient recovery of the 
reducing chemicals in the effluent naste. or of the cellulose which is the 
object of its production; or might have prevented the mischief altogether 
by lagooning the discharge from the mills so that  the deleterious sub- 
stances might never reach the river in quantities sufficient to be harmful. 
A r i z o n a  C o p p e r  C o .  c. Gil lespie ,  230 U. S., 46, 57 L. Ed., 1385. These 
are questions, however, which concern economic balances of cost and 
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profit, and  the defendant appears ,  on the  face of the complaint,  to  have 
made its choice. T h e  outstanding fac t  is, taking the  complaint to  be 
true, defendant is engaged i n  a known violation of laws i n  which t h e  
S ta te  itself has  declared a p'oiicy f o r  the  conservation of i ts  resources. 

We re f ra in  f r o m  fur ther  discussion of this  phase of the  case; bu t  it is 
not amiss to  say  t h a t  a S ta te  which deals with i ts  resources on the pr in-  
ciple at t r ibuted to  Louis XIV-"upre's moi le deluge'-is headed f o r  
economic ruin.  

W e  a r e  constrained to hold t h a t  the  judgment of the court below 
sustaining the demurrer  was erroneous. I t  is therefore reversed. 

O n  defendant's appeal, 
Judgment  affirmed. 

O n  plaintiff's appeal,  
Judgment  reversed. 

- 

S. R. STELL A X D  ~VIFE. R. A. STELL, r. FIRST-CITIZESS BANK & TRUST 
COMPANY, ADMIXISTRATOR D. B. N. OF J. R. PERRY; CHARLES P. 
GREES, GUARDIAN OF LILLIE 11. PERRY; IT. H. FAILBOROUGH, JR., 
GUARDIAN AD LITEJI OF CATHERISE YOUSG; R. L. YOUSG; BROOKS 
YOUSG, ANNIE C. YOZTSG, R. L. YOUSG, A N D  WILLIAM YOUNG, 
MINORS; H. K. PERRY, H. R. PERRY. RAYMOSD PERRY, SONIE 
RICHARDS, BURMA FAUCETTE, MAUDE R. PRIVETTE, INA 
FOWLER, JOHN PERRY, L. 0. PERRY, ADA PHILLIPS, R. C. PERRY, 
SIDDIE OAKLEY, LIS\ITOOD JOHSSON PERRY, E. C. PERRY, CLARK 
PERRY. GRADY PERRY; BLAND MITCHELL, TRUSTEE, MRS. UZZIE 
\I7. MAY, ADMIKISTRATRIX OF J .  A. WILLIAMS, TRUSTEE, AND J O H S  F. 
MATTHEWS, EXECVTOR OF IT. C. PERRY. 

(Filed 10 November, 1943.) 
1. Equity 5 % 

Laches on the part of claimant is recognized by courts of equity, in 
proper cases. as  ail availnble defense against stale claims. I t  is generally 
defined to mean negligent omission for an unreasonable time to assert a 
right enforceable in equity. 

2. Mortgages § 25: Taxation 5 4- 
A person, under any legal or moral obligation to pay taxes, cannot by 

neglecting to pay the same and allowing the land to be sold in conse- 
quence of such neglect, add to or strengthen his title by purchasing a t  the 
sale himself, or by subsequently buying from a stranger who purchased 
a t  the sale. 

3. Trial 5 2Zf: Appeal and Error 5 40- 
Upon a motion for judgment as  of nonsuit. C. S., 367. :it the close of all 

the evidence, the court will consider only the evidence which tends to 
support the plaintiff's claim. 
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STELL 2.'. TRUST Co. 

4. Trial § 24: Appeal and Error 5 40e- 

In a suit by plaiatiff, grantor and debtor in a deed of trust on land, 
against defendants, holders of the debt thereby secured. for ail accounting 
and finding of amount due, upon motion for judgment of nonsuit a t  the 
close of all the evidence, which tended to show that plaintiffs rented the 
lands and, b ~ -  an arrangement with the holders of the debt, the rents were 
paid to the said holders of the debt to be applied to the debt and interest 
and taxes, the said holders of the debt allowing the property to be sold 
for taxes and becoming the purchaser at the tax sale, it  was error for the 
court to allow ihe motion, on either the ground of (1) laches or ( 2 )  
adverse possession under a valid tax deed. 

APPEAL by plaintiffs from Grad?!, Emergency J u d g e ,  at  January  
Term, 1943, of WAKE. Reversed. 

Plaintiffs alleged that  they executed two deeds of trust on their land 
in 1920 and 1921, to secure notes which were held by J. B. Perry, the 
corporate defendant's intestate, a t  the time of his death, and that  by 
virtue of payments which had been made thereon the debts secured have 
been substantially reduced or extinguished. They pray for an  account- 
ing and for opportunity to pay the balance found due. J. B. Pe r ry  
died in 1940, and this action was instituted August, 1941. The personal 
representatives and heirs a t  law of J. B. Perry  mere made parties. 

The defendants alleged plaintiffs abandoned and surrendered the land 
to J. B. Pe r ry  in 1926, and that  any rights they might have had were 
lost by laches. Defendants further alleged that  J. B. Pe r ry  acquired 
title to the land under tax foreclosure sale and deed in 1932, and they 
plead seven years' adrerse possession thereunder, and also the three and 
ten years' statutes of limitations. 

On the trial the plaintiffs offered evidence tending to show that  one 
of the notes refer re i  to TTas originally given to the Bank of yo~~ngsville, 
of which J. B. Perry  was president and active head, and that it was 
assigned to Pe r ry  in 1031. The other note n a s  made originally to Perry. 
Plaintiffs moved off the land in December, 1926, arid thereafter rented 
the land to tenants. At this time the debt had been reduced to $6,100. 
I n  1929 plaintiffs rented the land to one Russell VTall, who paid the 
rent to plaintiffs for one year, and after that they instructed him to pay 
the rent to the bank to be credited on the notes, i n t e re~ t  and taxes, pur- 
suant to arrangement with the bank. Subsequent to the closing of the 
bank the rents were paid to J. 13. Perry.  Plaintiffs personally paid the 
taxes for 1927, and subsequently the tax notices were sent by them to 
Wall or to Perry.  Plaintiffs never knew Pe r ry  had a tax deed until so 
advised by their counsel i11 this action. Russell T a l l ,  the plaintiffs' 
tenant, died in November, 1934, and Roy T a l l  niored on the land and 
thereafter paid the rent to J .  B. Perry.  I n  1939 Hoy T a l l  sought to 
buy the land, and talked to Stell and then to Perry. Stell was willing to 
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sell and "straighten it up," but Pe r ry  said "Stell hasn't got a Chinaman's 
chance." 

I t  further appeared that in 1931 J. 13. Per ry  took a crop lien from 
plaintiffs' tenant Russell Wall on crops to be grown on the land which 
was described in the instrument as "lands owned by N. R. Stell." I n  
1934 s man r h o  wished to buy some poles from the land was by direction 
of plaintiff r\'. R. Stell sent to Pe r ry  to pay for them. Pe r ry  replied, 
"The amount you are paying for the poles is just too l i- t le  to credit the 
note TI-ith." I t  further appeared in evidence without objection that  the 
land was each year listed for taxation in the name of IS. R. Stell, and 
that the tax  list for 1935 shows the land listed in  the name of N. R. 
Stell "by order of J. B. Perry." 

Defendants offered evidence tending to show abandonment and sur- 
render of the land to J. B. Pe r ry  in 1926, and continuous possession 
thereafter without any claim by plaintiffs. Defendants also offered tax 
deed to J. B. Perry,  executed in 1932 pursuant to foreclosure sale for 
unpaid taxes for 1925. I t  was admitted that  the proceedings for fore- 
closure and sale of the land for taxes were in  all respects regular. 

At the close of all the evidence defendant's renewed motion for judg- 
ment of nonsuit was allowed, and plaintiffs excepted and appealed. 

J.  G. ,llills for plaintiffs. 
Yarborough Le. Yarborough, I T 7 .  L. Lumpkin, TI'. Y. Bicketf, and 

Thos. W .  Ruffin for defendants. 

DEVIP;, J. Defendants contend the nonsuit should be sustained upon 
two grounds: (1 )  laches on the part  of the plaintiffs, iind ( 2 )  a ral id 
tax deed to the defendants' intestate. 

1. Laches on the part of claimants is recognized by courts of equity, 
in proper cases, as an  available defense r~gainst stale claims. I t  is 
generally defined to mean negligent omission for an  unreasonable time to 
assert a right enforceable in equity. 30 C. J. S., 520; 19 Am. Jur. ,  335 ; 
Black's Law Dictionary. "Laches is such delay in enforcing one's rights 
as works disadvantage to another." 30 C. J. S., 520. I t  may be invoked 
as a defense to the prosecution of a claim cognizable in equity when 
there has been inexcusable delay in moving to enforce it, on the ground 
that  equity will refuse aid to a stale claim when a party has slept on his 
rights. Spiedel z.. Henrici, 120 U. S., 377. 

I n  Tenchey v. Gurley, 214 N .  C., 288, 199 S. E., 83, it was said:  "In 
equity, where lapse of time has resulted in some change in the condition 
of the property or in the relations of the parties which would make it 
unjust to permit the prosecution of the claim, the doctrine of laches will 
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be applied. Hence, what delay will constitute laches depends upon the 
facts and circumstances of each case." Laches operated as a defense in 
that  case for the reason that plaintiffs "waited for approximately six 
years after the trust was disavowed and after the property had been 
conveyed by the alleged trustee and until after the lips of the primary 
beneficiary were closed in death." 

When we consider the evidence here in the most favorable light for the - 
plaintiffs, as we must do on a motion for nonsuit, we are unable to con- 
cur in the view that  as a matter of law plaintiffs have lost their right 
to the equitable relief sought by reason of laches. Plaintiffs' evidence 
tends to show that  by virtue of an  arrangement the rents from the land 
were to be paid to the holder of the notes secured by the deeds of trust to 
be applied to the payment of the notes, interest and taxes, and that  there 
was no repudiation of this understanding or denial of plaintiffs' equities, 
unless peEryls statement to a prospective purchaser of the land, in 1939, 
that  "Stell hasn't got a Chinaman's chance," be so construed. Further- 
more, plaintiffs' evidence tends to show repeated acknowledgment of 
plaintiffs' title by J. B. Perry,  in 1931, in 1934, and again in 1938 when 
he apparently directed the listing of the land for taxation in the name of 
K. R. Stell as owner. The facts of this case, according to plaintiffs' 
evidence, are substantially different from those upon which the principle 
of laches was held to apply in Teachey 2,. Gurley, supra. Nonsuit on 
this ground cannot be sustained. 

2. While i t  was admitted that  the proceedings leading up to the tax 
foreclosure sale and deed to J. B. Pe r ry  were in all respects regular, 
it  also appears that  J. B. Pe r ry  was the owner of the debt secured by 
the deeds of trust on the land, and thus was empowered by statute to pay 
the delinquent taxes a i d  add the cost to his debt, and in case of fore- 
closure as holder of a lien he was a proper party to whom notice of the 
foreclosure proceedings was required to be given. Orange Counfy u. 
Wilson ,  202 1. C., 424, 163 S. E., 113. Furthermore, plaintiffs' evi- 
dence is susceptible of the inference that by an  arrangement to which 
Pe r ry  was party, the rents from the plaintiffq' land were received in 
trust to be applied in  part to the payment of taxes. Hence, his pur- 
chase of a tax title to the land viould be regarded in equity as inuring 
to the benefit of the trustor. there haring been no disavowal of the trust. 

I t  mas said in Smith T .  Smith, 150 N. C., 81, 63 S. E., 177, "It is a 
well settled rule that a person under any legal or moral obligation to pay 
the taxes cannot by neglecting to pay the same, and allowing the land 
to be sold in consequence of such neglect, add to or strengthen his title 
by purchasing a t  the sale himself, or by subsequently buying from a 
stranger who purchased a t  the sale; otherwi~e,  he would be allowed to 
gain an advantage from his ow11 fraud or negligence in failing to pay the 
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taxes." This statement of the law was quoted with approval in B a i l e y  
v. I l o w e l l ,  209 S. C., 712, 184 S. E., 476, and mas again enunciated in 
K i n g  v. L e w i s ,  221 S. C., 315, 20 S. E .  (2d), 305, where i t  was said the 
mortgagee's purchase at  a tax sale could not be used fcr  the purpose of 
asserting any right in conflict with the mortgagor's equiiy of redemption. 
Pearre  T. X o n t a g u e ,  209 N .  C., 42, 182 S. E., 707; C'auley v. Sutton, 
150 N. C., 32i, 64 S. E., 3 ;  B r a n f l y  v. K e e ,  58 N .  C., 332. Nor could 
possession by Perry  under the tax deed be regarded as adverse for the 
statutory period, since plaintiffs' evidence tends to show the land was 
continuously occupied by plaintiffs' tenants, at  least up to Kovember, 
1934. Nor under plaintiffs' evidence would the statutes of limitations 
begin to run again& the plaintiffs in the absence of repudiation of the 
arrangement for payment of rent, or assumption of other adverse posi- 
tion by Perry. 

While it is true the relationship of trustor and secured creditor in a 
deed of trust is not in all respects the same as that of mortgagor and 
mortgagee, and is not such as to render presumptively fraudulent pur- 
,chases by the latter from the former ( M u r p h y  v. T a y l o r ,  214 N .  C., 393, 
199 S. E., 382; F e r g u s o n  v. B l a n c h a r d ,  220 N. C., 1: 16 S. E.  [2d], 
414)) under the circumstances presented by plaintiffs' evidence i n  this 
case, we think the creditor secured by the deeds of trust should not be 
permitted to acquire adverse title to trustor's land by virtue of tax fore- 
closure sale and deed when, according to plaintiffs' evidence, he was 
receiving the rents from the land under arrangement tc, apply the same 
in part to the payment of taxes. 19 R. C. L., 398. 

The plaintiffs' evidence is susceptible of the inference that as a con- 
sequence of the arrangement by which rents were paid to Perry  to be 
applied to certain purposes a trust relationship was thereby created, the 
incidwts and obligations of which a court of equity wocld recognize and 
enforce. A b b i t f  v. Gregory ,  201 S. C., 577, 160 S. E., 896; Roussenzr 
c. Call,  169 N. C., 173, 85 8. E., 414; 65 C. J., 295. 

Under the rule, on the question of nonsuit, we have considered only the 
evidence tending to support plaintiffs' claim. Consideration of all the 
evidence may determine the essential faets against them. We express 
no opinion as to that. But we think on this record the plaintiffs were 
entitled to hare  their case submitted to the jury. 

We conclude that the learned judge was in error in allowing the 
motion to nonsuit, and that the judgment dismissing the action must be 

Rerersed. 
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J. HOLT GARDNER. JESSE H. GARDNER. JIELTIN H. GARDNER, 
DOUGLAS GARDKER. MRS. R. B. BTRD, MRS. R. A. H O L L m D ,  MRS. 
ROBT. WOODRUFF. MRS. R. P. ANDREWS, MRS. CARRIE A. GARD- 
S E R ,  MRS. ALDISE EBERT;  COPARTX~TS, TRADING AS THE GARDNER 
('OMPANT : WILLI.4111 McKEITHES, A N D  MYRTLE WILLIAMS, v. 
C. J. McDOSALD, SHERIFF OF MOORE COUSTY, A N D  THE BAXK O F  
PINEHURST. 

(Filed 10 Sovember, 1043.) 
1. Execution 1- 

While much has been written regarding sales of land under execution, 
each decision must be read and considered in the light of the facts of the 
case and of the common law or the the11 current statutory law. 

2. S a m e  

The sheriff sells land by virtue of the power of a writ of ~ e n d i t i o n i  
txponas or execution, as  the case may be, and. when the writ expires by 
limitation, tlie power of the sheriff to sell land under it  comes to an end. 

Where, as  in this State, the rule of c0oinmon law has been changed 
regarding the time a t  which an execution should be made returnable, the 
writ should be made returnable in accordance with the applicatory stat- 
u te ;  and, while a failure to follow the statute makes an execution irregu- 
lar, the life of it  as  fixed by the statute is not affected. 

PETITIOK to rehear  this case reported ante .  

Seawe l l  & Seawe l l  for  p ln in f i f f s ,  appellees.  
TI'. D. Sab i s ton ,  Jr., f o r  d e f e n d a n f ,  appe l lan t .  

TIKBORNE, J .  O n  original appeal,  one member of the Cour t  not 
sitting, and  the remaining six being evenly divided i n  opinion as to  the 
correctness of the  rul ing of the court below holding valid the sale under  
a n  execution made returnable "not less t h a n  40 nor  more t h a n  60 days 
from the  date" thereof, on a date  more than  60 days, but  less t h a n  90 
d a r s  from t h e  issuing of the execution, the rul ing stood affirmed as to  
tlie clisposition of the appeal  without becoming a precedent. T h e  case is 
brought back f o r  the entire membership of the Cour t  to consider t h e  
rul ing of the court below. 

T h e  record discloses t h a t  i n  the t r ia l  court, the parties h a r i n g  waived 
j u r y  t r ia l  and agreed for  the  court to  find the facts  and  to render judg- 
ment thereon, the court found facts  substantially the ie :  

1. O n  1 2  Aiuguct,  1929, judgment was rendered i n  the  Superior  Cour t  
of Moore County i n  a n  action therein pending wherein Southern Security 
and G u a r a n t y  Company was plaintiff and Percy  L. Gardner  and another  
were defendantq. i n  favor  of plaintiff there and against defendants there, 



556 I N  T H E  S U P R E M E  COURT. [223 

and each of them, jointly and severally, in the sum of $2,000, with 
interest from a certain date, and judgment was duly and regularly 
recorded and docketed in the office of clerk of Superior Court of said 
county. 

2. On 1 3  August, 1932, a t  request of Southern Security and Guaranty 
Company plaintiff in the action entitled as set forth in above paragraph, 
execution issued by the clerk of the Superior Court of Moore County, to 
the sheriff of Noore County, commanding him to ~ a t i s f ~ y  said judgment 
out of the personal property of said Percy I,. Gardner and his codefend- 
ant, within said county, or if sufficient personal property could not be 
found, then out of the real estate in said county belonging to said defend- 
ants on the day when said judgment was so docketed in said county, or 
a t  any time thereafter, concluding with these words : "and have you this 
execution, together with the money, before our said court, a t  the court- 
house in Carthage, not less than 40 nor more than 60 days from the 
date hereof, and there to render the same to the said plaintiff." The  
authority as quoted is embraced in a printed form to uhich  there were 
no additions, subtractions or substitutions made by the c'erk. 

3. Pursuant to execution above referred to the sheriff of Moore 
County, "after lawful advertisement as is prescribed by the statutes," 
and a t  the place designated, and on 7 November, 1932, offered for sale 
eight tracts of land, of which Percy L. Gardner, defendant in said judg- 
ment, was prior thereto the owner and in possession, when and where 
Mrs. Ruth TV. Gardner became the purchaser a t  the price of $1,000, 
which she paid to the sheriff, who thereupon on said date executed and 
delivered to her a deed for all eight tracts of land-(the deed reciting 
that  two of the tracts were subject to a $3,000 mortgage deed of record). 
The sheriff "thereupon made the return of the execution as authorized 
to do as appears from the return found on the back of the execution." 
The deed from the sheriff to  Mrs. Ru th  W. Gardner wa3 filed for regis- 
tration in the office of Register of Deeds on 26 November, 1932, and 
actually recorded on  29 November, 1932. 

4. After the sheriff delivered the deed to Mrs. Ru th  'W. Gardner she 
"immediately went into possession and has had control over said tracts 
of lancl to the exclusion of all other parties," and subsequent to the filing 
of her deed for registration and the actual recording of it, she has sold 
and conveyed certain tracts or portions of tracts of sa d land and the 
plaintiffs in this action, other than herself, hold same by mesne convey- 
ances and are now in actual possession ant3 have control thereof-she 
being possessed of those portions not sold. 

5. On 26 December, 1932, after the sale under execution and delivery 
of the sheriff's deed to Mrs. Ruth  W. Gardner as abore :,tated, the Bank 
of P i n ~ h u r s t  obtained a judgment in the Superior C'ourt of Moore 
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County against Percy L. Gardner, and another, in the sum of $1,950, 
nit11 intcreit and cost, subject to certain credit, and same was duly 
docketcd ill the office of clerk of the Superior Court of said county. 

6. 111 S~p temher ,  1942, defendant Bank of Pinehurst, holder and 
owner of the judgment against Percy L. Gardner, dated 26 December, 
1932. a. a b o v ~  set forth, had the clerk of the Superior Court of Moore 
Count? ibsue an esecutio~i thereon to defendant sheriff of said county, 
by v ~ r t u e  of nliicli haid sheriff nladc levy upon, and advertised for sale 
all of the eight tract* cnibraced within tlie sheriff's deed to Mrs. Ruth  
W. G a r h e r  dated 7 Kovember, 1932. and by order of court the sale was 
ciijoined peading hearing of the cause. 

7. S o  queition is involved for coiisideratiori or determination in this 
controversy as to homestead of Percy L. Gardner. 

The court, upon these facts, concluded as matters of law ( a )  that  the 
salc on 7 Xovernber, 1932, having been made within the period of not 
less than 40 nor more than 90 days after the issuing of execution, the 
exrcutio~i n a i  at tliat time good in law and the sheriff possessed full 
authority to  >el1 tliereulider, and the wle by him to Mrs. Ruth  W. 
Gaidnrr  i. 1 lilid, and (h)  that the deed from the sheriff to Nrs.  Ruth  W. 
Gardner vr-trtl in her all tlie right, title and interest of Percy L. Gardner 
in arid to the lands enibracetl in the deed. 

Juclgment wab entered in accordance therewith and defendant Bank 
of P i n ~ h u r s t ,  its agents, servants, and employees acting for it, were 
perpetually en jo in~d  from enforcing the sale of said property under 
cxecution. from all of ~v l~ ic l i  the bank appealed to the Supreme Court, 
assigning error. 

1-11011 careful review of the authorities, and consideration of pertinent 
~ t a tu t e .  C.  S., 672. as amended, we are of opinion that  on this record the 
deci.ion below is correct. 

T h i l r  through the long existence of this Court much has been written 
regarding sales of lalid under execution, each decision must be read and 
conqitlered in the light of the facts of the case and of the common law 
or the  then cu r rmt  qtatutory law. However, in all these decisions it 
appear\ to bc a ~et t led  principle of law that the sheriff sells land by 
virtur of the power of a writ of w n d i t i o n i  erponns  or execution, as the 
case may ha le  been, and tliat wlien the writ expires by limitation the 
poxrr  of the sl i~riff  to sell larid under it comes to an end. I n  the light of 
this principlc, what is the life of the execution? 

The q t a tu t~ ,  C'. 8.. 672, as amended by Public Laxs  1927, chapter 110, 
ant1 h? Public Lans  1931, chapter 172 ,  prescribes that  ('Executions shall 
be dated as of the day on which they were ircued, and shall be returnable 
to the court from 17-hicli they were issucd not less than forty nor more 
than nincty days from said date." Bv tllis statute the Legislature has 
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fixed {he life of an execution. I t  begins on the day of the issuance of the 
execution, and by limitation terminates ninety days from the date of it. 
I t  may not be returned in less than forty days but must be returned 
in ninety days. Hence, under this statute an execution should be made 
returnable "not less than forty nor more than ninety days" from its date. 
And while failure to follow the statute makes an execution irregular, 
the life of it as fixed by the statute is not affected. 

I t  iq stated in 33 C. J. S., 218, Execution, section 78, that, where as in 
this State the rule of common law has been changed regarding the time 
at which an execution should be made returnable, the writ should be 
made returnable in accordance with the applicatory statute;  that when 
not made returnable a t  the proper time, generally such an execution is  
not void but voidable only; and that  an  exec.ution ordinarily is not void 
 hen a return is directed within a period I ~ s s  than or greater than the 
period of time fixed by statute. 

The case of Jeffreys 2.. Hocuff ,  193 N .  ('., 332, 137 S. E., 177, and 
other cases cited and relied on by defendant Bank of Pinehurst, are 
clearly distinguishable in factual situation from the present case. There 
the executions had expired by statutory limitation and the sales were 
had thereafter. Verily, the executions, as characterized by Taylor, 
C. J., in Barden u. McKinne, 11 S. C., 279, mere ('dead in lax-." What 
is said by the Court in those decisions must be read in I he light of this 
fact. On the other hand, the sale in question in the present case was had 
within the statutory life of the execution. 

But  i t  is contended by the petitioner, Bank of Pinehurst, that an  
execution is the judgment creditor's process, and that, af, a general rule, 
it  is within his exclusive control, and that  in the present ease the creditor 
elected to have it returned in sixty rather than ninety days from date. 
If it be conceded that the creditor has such right, it  won d not affect the 
legality and efficacy of the execution in the hands of t h ~  sheriff for the 
period fixed by the statute, but would only affect the liability of the 
sheriff for failure to make earlier return. And, even so, who could com- 
plain that the sheriff failed to make return within such lesser period? 
Xanifestly, only the judgment creditor. And in the present case the 
facts are that sheriff sold the land, collected the purchase price and made 
return to the court, from which, nothing else appearing, it will be pre- 
sumed that  the creditor acquiesced in the sale. Furthermore, if it  be 
conceded that the judgment debtor had a right to object to sale as made, 
the facts are that  prior to the date of sale the debtor wss in possession 
of the land, and that  immediately after the sale the purchaser at the sale 
went into and has since remained in possession, from which, nothing else 
appearing, it may be inferred that the debtor acquiesced in the sale and 
surrendered possession. Indeed, as defendant Bank of Pinehurst did 
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not ohtaiii i t<  jjlidgment unt i l  more than  a nionth had elapsed af ter  the 
sale it  waq not a par ty  i n  interest. And, so f a r  as the record shows, it  
failed to  take a n y  steps to enforce i ts  judgment un t i l  September, 1942, 
af ter  the lien of the jutlgrnent under which the sale of 7 Xovember, 1932. 
was made had  expired, and a t  a tirne whcn r ight  of purchaser a t  tha t  
sale to  be placed in stafu quo had likely been impaired. 

T h e  petition is 
Diinl ibwl.  

(Filed 10 S o ~ c m h e r .  19-13.) 
1. Divorce # #  %, 1+ 

The effect of a judgment of divorce a wzc)~so et  tkoro with alimony is to 
legalize the separation of the parties. which had theretofore been an 
abandonment on the part of one of them. It does not w r e r  the marriage 
tie. 

2. Divorce 2a- 
;i legal ~eparat ion for the requi~i te  period of two pears is ground for 

divorce nntler ch. 100, Pnblic Laws of 1'337. Micliie's Code, 1659 ( a ) .  The 
wparatioil here contempluted includes a "judicial separation" as  well a <  
one 11ronght about hy the act of the p'arties, o r  one of them. 

APPEAI, by  plaintiff f rom Tl' i l l icim, J., a t  J u n e  Term,  1943, of WAKE. 
Civil action f o r  absolute divorce on the ground of two years' separa- 

tion. 
T h e  complaint, filed 27 J a n u a r y ,  1943, alleges: 
1. T h a t  plaintiff a i d  defendant were marr ied 21  Sovenlber ,  1931, 

and intermit tent ly lived together a i  husband and wife unt i l  11 31arch. 
1940, when they separated. 

2. T h a t  plaintiff and defendant h a r e  lived separate and  a p a r t  fo r  two 
yearq and more, next i n i m e d i a t ~ l p  preceding the filing of the complaint,  
and the plaintiff has  been a reqident of the S ta te  fo r  the requisite period 
of one year, etc. 

T h e  defcnilant answered, admitted the marr iage.  and alleged i n  bar  
t h a t  the separation took place i n  1936 a i  a result of plaintiff's wrongful 
abandonnlcnt of the defendant ;  that  the character of the  separation was 
adjudged in 1940 in a pr ior  action wherein the defrndant  was granted 
a divorce o nlensu e t  fhoro and alimony. 

T h e  replied, admitted the former proceeding, and pointed out 
t h a t  his present action is fo r  t u o  year?'  separation beginning since the 
judgment of 1940. 
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The court being of opinion that  as the parties had not lived together 
since 1936, the separation began a t  that  time and not in 1940, and 
accordingly directed a verdict for the defendant. Exception. 

Plaintiff appeals, assigning errors. 

F. J. Carnage and Thomas W. RuFn for plainfif, appellanf. 
F rank  P. Spruill,  J r . ,  for  defendant, appellee. 

STACY, C. J. The question for decision is whether a judicial separa- 
tion from bed and board for two years affords ground for divorce under 
ch. 100, Public Laws 1937. The law answers in the affirmative. Com- 
pare Sitferson v. Sifterson, 191 N. C., 319, 131 S. E., Ei41; Lee 1 . .  Lee, 
182 N. C., 61, 108 S. E., 352. 

The plaintiff brought an action in 1939 for divorce on the ground of 
two years' separation. The defendant answered, admitted the separation 
since 1936, and set u p  a cross action for a divorce a merlsa et fhoro and 
alimony, alleging that  the plaintiff had wrongfully abandoned the 
defendant and their minor child. C. S., 1660 and 1665 ; Phar r  u. Phar r ,  
ante, 115. I n  this proceeding, the jury answered the issues in faror  of 
the defendant, and by consent, alimony and counsel fees were fixed in the 
judgment, which mas entered at the February Term, 1940, Wake Supe- 
rior Court. 

The effect of this judgment was to legalize the separation of the parties 
xhich  theretofore had been an  abandonment on the par t  of the plaintiff. 
H e  could not thereafter be charged with desertion. W e l d  T .  Weld, 27 
Minn., 330, 7 N. W., 267. I t  did not, however, sever the marriage tie. 
Cooke I $ .  Cooke, 164 N. C., 272, 80 S. E., 175. 

The present action is for two pears' separation since the 1940 judg- 
ment. A legal separation for the requisite pwiod of two years is ground 
for divorce under ch. 100, Public L a m  193i, which will appear in the 
General Statutes of 1943 as G. S.  50-6. Bytrs  v. Byers, ante, 85;  Lock- 
hart  v. Lockharf, ibid., 123. The language of the statute is, that mar- 
riages may be dissolved and divorces granted "on application of either 
party, if and when the husband and wife have lived separate and apar t  
for two years." Olicer I!. Oliver, 219 x. C., 299, 13  S. E. (.?,I), 549; 
Archboll zy. Archbcll, 158 X. C., 408, 74 S. E., 327. The separation here 
contemplated, unrestricted as it is, includes a "judicial separation" as 
well as one brought about by act of the parties, or one of them. Cooke 
P. Cooke, supra. 

Perhaps i t  should be noted that  in the prior proceeding between the 
parties hereto the defendant filed a cross action for divorce a ?npt,sa under 
C. S., 1660, a permissible practice with us, Cook c. Cool,., 159 X. C., 46, 
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74 S. E., 639, whereas i n  Byers  c. Byers ,  supra, t h e  defendant there  
proceeded i n  a n  independent action for  alimony without  divorce under  
C. S., 1667. T h e  purpose and  effect of the  two proceedings a r e  not t h e  
same. Shore c. Shore,  220 S. C., 802, 1 8  S. E. ( 2 d ) ,  353. 

There was error  i n  directing a verdict fo r  the defendant. 
N e w  trial.  

STATE v. JOHY WILLIE REDFERN. 

(Filed 10 November, 19-13.) 

1. miaJ 3 29,: Criminal Law # 53a- 
Since the charge should be considered contestually, i t  is not essential 

that the court charge the jury as  to the law in connection with each con- 
tention of the parties. The better rule is for the court to give (1) a 
summary of the evidence; ( 2 )  t h ~  contention of the parties; and ( 3 )  a n  
explanation of the law arising on the facts. 

2. Criminal Law 55 41f, 63a- 
On a trial of an indictment for murder. where the court, in giving one 

of the State's contentions. haid that the jnry ought to scrutinize the evi- 
dence of the defcndant because of his interest in the outcome of the 
verdict, there is no error, since the court, in explaining the law arising 
on the facts, gave the correct instructions relative to the weight and 
credibility to  be given the testimony of interested witnesses and parties 
testifying in their own behalf. 

&PEAL by defendant f rom B,'ur?lcy, I . ,  a t  3Ia-f Term,  1943, of WAKE. 
Criminal  prosecution, tried upon indictment charging defendant with 

the murder  of one Zeb S turd i ran t .  Verdict : Guil ty of murder  i n  t h e  
first degree. Judgment  : Death  bx asphyxiation. 

T h e  defendant appeals, assigning errors. 

DENRY. J. T h e  defendant's first exception is to  the  following portion 
of his Honor's charge:  "You nil1 remember what  he  said about that ,  
and he asked him n h p  did he v a n t  to  shoot h im and he   aid because he  
~ v a s  afraid he would shoot him. so the S ta te  Gay you ought to scrutinize 
the e\idence of the defendant because of his interest i n  the outcome of 
o u r  rerdict  i n  this  (.asp; tha t  you ought to  be ~a t i s f ied  and beyond a 
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reasonable doubt that the defendant is guilty of the crime of murder in 
the first degree and that you ought to so find." 

The defendant contends that  in giving one of the contentions of the 
State, to wit, that  the jury ought to scrutinize the evidence of the defend- 
ant because of his interest in the outcome of the verdict, the Court conl- 
mitted prejudicial error by omitting to add that  after {hey had scruti- 
nized the evidence of the defendant if they found it worthy of belief 
i t  would be their duty to give to the defendant's evidence the same weight 
and credibility of that  of any disinterested witness. 

This exception cannot be sustained, since the Court, in connection with 
the explanation and declaration of the law arising on thcl facts, gave the 
correct instruction relative to the weight and credibility to be given the 
testimony of interested witnesses and parties testifying in  their own 
behalf. On this question his Honor charged: ". . . I n  determining the 
weight to be given to the testimony of the witnesses you are authorized 
and it is your duty to consider the relationqhip of the witnesses to the 
party, if any is shown, their interest, if any, in the result of the action, 
their prejudice or bias, if any exists, and taking into consideration such 
relationship, interest, bias or prejudice in determining what weight you 
will give to their testimony, but the court charges you that  if, after such 
consideration you find that  such witnesses have testified truthfully it will 
be your duty to give to the testimony of such witness the same weight and 
credit that  you would give to any disinterested or unbiasc?d witness.'' 

Since the charge should be considered contextually. 5'. v. Hairston, 
222 N .  C., 455, 23 S. E. (2d),  885; 8. v. Xanning, 221 N. C., 70, 18 
S. E. (2d), 821; S. v. Shepherd, 220 N .  C., 377, 17  S. E. (2d),  469;  
S. v. Henderson, 218 N .  C., 513, 11 S. E. (2d),  462; S. v. Smith, 217 
N .  C., 591, 9 S. E. (2d), 9, it  is not essential that  the court should 
charge the jury as to the law in connection with each contention of the 
parties. I n  fact, the better rule or practice is for the court to give (1) a 
summary or recapitulation of the evidence; (2 )  a statenlent of the coa- 
tentions of the parties; and (3)  an explanation and declaration of the 
law arising on the facts. 

We have carefully examined the other exceptions and they cannot be 
sustained. 

I n  the trial below, we find 
No error. 
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STATE v. ALBERT RESTLET. 

(Filed 21 November, 1943. ) 

1. Criminal Law 5 5 4 b  

Where all the evidence points to a graver crime and the jury's verdict 
is for an offense of a lesber degree, although illogical and incongruous, it  
will not be disturbed, since it is favorable to the accused. C. S., 46.39. 

2. Assault and Battery § 14: Criminal Law 53d- 

When accused is indicted, under C. S., 4214. for an assault with intent 
to kill and with a deadly weapon, the omission, by the court in its charge, 
of "assault with a deadly weapon" from the catalogue of permissible ver- 
dicts, does not deprive the jury of the statutory authority to consider it. 

3. Criminal Law §§ 54b, 5+ 

The fact that the jury convicted the defendant of assault with a deadly 
weapon, after it had acquitted him in a previous part of the verdict of 
assault with a deadly weapon doing ,?r'rio?ts in jury ,  does not entitle him 
to his discharge on his motion in arrest of judgment. 

STACY, C. J., concurring. 

APPEAL by defendant from Rousseau, J., a t  August Term, 1943, of 
CALDWELL. 

The defendant was tried a t  the stated term of Caldwell Superior Court 
upon a bill of indictment charging as follows : 

"The Jurors  for the State upon their oath present, That  Albert Bent- 
ley, late of the County of Caldwell, on the 10th day of April, in the year 
of our Lord one thousand nine hundred and forty-three, with force and 
arms, a t  and in the County aforesaid, unlawfully, wilfully and feloni- 
ously did commit an  assault with the intent to kill upon one Glenn Adkins 
with a certain deadly weapon, to wi t :  a shotgun and did then and there 
shoot him the said Glenn Adkins in the chest, hand and face thereby 
severing muscles, flesh, leaders, veins and causing the loss of the sight of 
one eye, which said felonious assault resulted in serious injury but did 
not result i n  death, against the form of the statute in such case made and 
provided and against the peace and dignity of the State." 

The charge is brought under chapter 101, Public Laws of 1919, 
Michie's Code of 1939, section 4214, and the indictment follows the 
language of the statute. 

The evidence of the State may be summarized as follows : 
Glenn Adkins, upon whom the assault was committed, in company 

with his brother, drove up to defendant's house in the nighttime and 
parked the car, and then went u p  to the house and called, asking where 
Goldie McLean or Goldie Brown lived, and was informed that shc lived 
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next door. Thereupon, witness went up  to the indicated house and 
asked the people there if these folks had come in  from work, and having 
been informed tha t  they had not, he turned around and went back 
through the yard where the car was parked. Witness called defendant 
again and asked whether he knew ~f Goldie Bromn or Goldie McLean 
had come in from work, and defendant replied that  he didn't know 
anything about i t  and told him to leave. Witness stated that  they were 
leaving the house when defendant reached and got a shotgun and pre- 
sented it. There was further talk about whether the witness and his 
brother were going to leave, and when they were 40 or 50 yards from the 
house, defendant called, the witness turned, and just then defendant fired 
the gun and four shots went into Adkins' chest and one put out an  eye. 
"The ball is there, but I cannot see out of it." Witness stated that  he 
had never seen Bentley before and had had no cross words with him. 

On  cross-examination, witness stated that  he was in  the community 
looking for Goldie McLean; that  he had been indicted for larceny of a 
middling of meat, but had been acquitted; and one time for driving 
under the influence of whiskey. H e  also had a little trouble in West 
Virginia, where they got him for being drunk. 

Monty Adkins stated that  he was with his brother Glenn on the night 
in question, and drove to defendant's house. They had gone to Valmead 
Cotton Mill and got to talking about seeing Lillie Brown, and turned 
back and went u p  there, driving a little while a t  a time, stopping and 
talking. They parked the car a t  the gate, walked up and hollered and 
inquired for Goldie McLean, and was told that  she lived u p  the hollow. 
They went up there and asked if Lillie Brown was there, and Goldie 
McLean hollered and answered from the inside of the house that  she had 
not come back from work. They started back to the car and seeing the 
light in Bentley's house, asked if Lillie Brown had come back from work. 
Bentley ordered them off the place and Glenn said they would be glad to 
go. While they were walking back to the corner of the yard, Bentley 
threw down a hatchet which he had, took a shotgun and presented it to 
them. 

When the defendant first ordered them out of the yard, they were 
about fifteen feet from the door. When the shot was f ixd ,  witness testi- 
fied they were about fifty feet away. While they were walking out they 
turned when defendant hollered, "I mill see you fellows in a few min- 
utes." This witness stated he got several shots, and his brother was shot 
on the knuckles and asked witness to drive. 

Witness stated that  both he and his brother were married and that 
they were out looking for women. H e  had heard eomt? talk of Goldie 
McLean's reputation, but he was looking for Lillie Brown, who had the 
same reputation as Goldie RfcLean. After Mr. Bentley told them the 
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girl  did not stay there, they stopped again and asked for her because 
they saw the light on. They thought they would find out whether she 
had come back. Witness had been drinking whiskey, but did not know 
whether his brother had or not ;  had no whiskey with them. 

The defendant testified that  he had just gotten back home from Eliza- 
beth City when the Adkins brothers came up to the premises in a boister- 
ous manner, speaking loudly and cursing, and had previously been run- 
ning their car up  and down the road practically all night. The brothers 
wanted to know where Lillie Brown lived and were informed that  she 
did not stay there. They then started cursing defendant, who told them 
to get away, and was told that  they would leave "when they got damned 
good and ready." The brothers then went up to the next house and 
after about ten minutes, came back and began to beat on the side of the 
house. It was then daylight, and defendant was sitting in a chair a t  the 
door. The ddkins  brothers said that they wanted something to eat, 
wanted breakfast, and were told that defendant had no breakfast. They 
then began cursing defendant obscenely. Glenn Xdkins and his brother 
stood cursing awhile and then went out into a prirate road between 
the two houses, stopped and began cursing again. Defendant got a 
single-barrel shotgun, went to  his room and got shells, and found the 
brothers, when he returned, walking back up the road toward the house. 
and defendant told them to come no further. They replied that  they 
mould make shoestrings out of Bentley, and then Bentley told them to 
come no further or he would shoot. They were 30 to 40 yards away 
when he shot. H e  stated that  he was afraid the two men would come 
back and knew he could not do anything with them unless he used some 
kind of weapon. They were pretty drunk. Defendant admitted that  he 
had had trouble in  court. 

Josephine Seehan corroborated the defendant in the principal features 
of his testimony. 

A t  the close of the State's evidence and a t  the close of all the evidence, 
defendant moved for judgment as of nonsuit, which was denied. The 
case was submitted to the jury, which rendered its verdict as follows: 
''That the said Albert Bentley is not guilty of 'an assault with a deadly 
weapon with the intent to kill,' 'not guilty of an assault with a deadly 
weapon doing serious injury,' and to the question of the Clerk as to how 
they did find, they replied: 'Guilty of assault with a deadly weapon.' " 

The defendant thereupon, through his counsel, moved the court that  
he be discharged upon the ground that  the issue upon which the jury 
returned a verdict of guilty was not submitted to it. Motion was over- 
ruled, and defendant excepted. Thereupon, the defendant moved in 
arreqt of judgment for the reason that  the verdict was insufficient to 
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support the judgment pronounced. The motion was overruled, and 
defendant excepted. 

Judgment followed that  the defendant be confined in  the common 
jail of Caldwell County for six months and assigned to work on the  
roads under the control and supervision of the State Highway and 
Public Works Commission. 

Whereupon, the defendant appealed, assigning error. 

Attorney-General McMullan and Assisfanf Aftorneys-General Patton 
and Rhodes for the State. 

W .  H.  Strickland for defendant, appellant. 

SEAWELL, J. Defendant's challenge to the trial draws into the dis- 
cussion the verdict, the evidence, and a relevant part  of the instructions 
to the jury. I t  is in their correlation the defendant finds reason for his 
discharge; and in the same correlation, the State finds cause for h is  
detention. 

I n  some features the case a t  bar closely resembles S. I ) .  Gregory, ante, 
415. We refer to  i t  for an  analysis of the statute under which the 
present indictment was brought, and for a discussion of the validity of 
convictions thereunder of lesser grades of assault than  that  charged. 
C. S., 4639; S.  v. Goff ,  205 N .  C., 545, 551, 172 S. E., 407; S. v. Hefner, 
199 N.  C., 778, 155 S. E., 879; S.  1.. Sfrickland, 192 K. C., 253, 134 
S. E., 850. 

Defendant has addressed no argument to the support of his general 
demurrer to the evidence, and the exception is presumably abandoned. 
Rule 28 ;  I n  re Will of Beard, 202 N .  C., 661, 163 S. I<., 749; Gray v. 
Cartwright, 174 N .  C., 49, 93 S. E., 432. 

Under the exception to the refusal to discharge the defendant, counsel 
does, however, argue specially tha t  there was no evidence pointing to the 
offense of "assault with a deadly weapon" upon which the sentence of 
the court rested. 

I f  we are to understand the appellant to base his demand for discharge 
merely on the fact that  the jury by an  act of grace has found him guilty 
of a minor offense, of which there is no evidence, instead of the more 
serious offense charged, this is to look a gift horse in the mouth;  more 
especially, since the conclusion that  there is no evidence must be reached 
by conceding that  all the evidence, including the admission of the defend- 
ant, points to a graver crime. Such verdicts occur now and then, despite 
the efforts of the courts to discourage them. When they do, although 
illogical or even incongruous, since they are favorable to the accused, i t  
is settled law tha t  they will not be disturbed. S.  v. Robertson, 210 
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N. C., 266, 186 S. E., 247; 8. 2%. Smith, 201 S. C., 494, 160 S. E., 577; 
8. 7%. Cox, 201 S. e., 357, 160 S .  E., 358; ,C. e. S p i n ,  201 S.  C., 571. 
573, 160 S. E., 834; 8. 1.. Rufclifl, 199  S .  C., 9. 153 S. E., 605; S .  v. 
Johnston, 119 N. C., 883, 26 S. E., 163. 

We consider the motion in arrest of judgment. This is predicated 
upon the indructions to the jury that they might find the defendant 
4( guiltv as charged, guilty of assault with a deadly weapon doing serious 

injury, or acquit." I t  is argued that  this instruction had the effect of 
resolring the charge into a bill with counts containing the offenses 
actually listed, and that the omission to charge the jury that  they might 
find the defendant guilty of an assault with a deadly weapon withdrew 
that offense from their consideration, with the result that  the rerdict 
is tantamount to an  acquittal. I n  support of this, counsel cites and quotes 
8. v. Thompson, 95 N. C., 596: 

"If upon the trial of an  indictment, containing several counts, the 
jury is directed to confine its investigation to one count only, a general 
verdict of guilty will be construed as an acquittal on all the counts with- 
drawn from the consideration of the jury." 

There is early precedent for a bill of indictment containing counts, in 
which various types of assault are separately charged; S .  c. XcKeill, 
75 S. C., 15-to which we refer below. IIowever, where the indictment 
is for a specific statutory crime, as it is here, under C. S., 4214, that  
practice is not followed and is not recommended. The crimes of which 
the defendant might be found guilty under the indictment in the case at 
bar were still before the jury and their warrant for so finding remained 
in the statute. 

I f  there is an  anomaly here, i t  is brought about by pertinent statutes; 
and in dealing with it the Superior Court has for a long time been able 
to discharge its duty and live a t  peace with the law. Under C. S., 564, 
the judge must confine himself to the evidence in giving his instructions 
to the jury:  "He shall state in a plain and correct manner the evidence 
given in the case and declare and explain the law rising thereon." 
Instruction under the statute is the law geared to the facts. I n  inform- 
ing the jury as to their duty, we have never held that  i t  is incumbent 
on the court, under this statute, to go beyond the evidence or advise the 
jury they may ignore its absence and find the accused guilty of a minor 
offense, which could only he reached by the process of arbitration. S. v. 
Cox, supra;  S. 7). Spain, supra. Frankly, however, it seems to be con- 
ceded that  such is the privilege of the jury under the statutes cited. I t  
is more than questionable whether the court can, by any sort of restric- 
tion, withdraw from the jury a power it derives from a positive statute. 
At any rate, the court has not attempted to do so through the doubtful 
expedient of rationalizing the law. 
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The omission of "assault with a deadly weapon" from the catalogue of 
permissible verdicts did not deprive the jury of the stabutory authority 
to consider it. 

The jury, however, not only found the defendant guilty of assault w i f h  
a deadly weapon, but it acquitted him in  a previous part  'of the verdict of 
assault w i f h  a deadly weapon doing serious in jury .  I t  is contended 
that  there is no specific offense known as "assault with E deadly weapon 
doing serious injury" and that, therefore, the clause "doing serious in- 
jury" must be regarded as surplusage, with the result that  the defend- 
ant  in one par t  of the verdict stands acquitted of assault with a deadly 
weapon, while in a later part of the verdict he is found guilty of tha t  
offense, which should entitle him to his discharge on his motion in arrest - 
of judgment. The history of legislation on the subject of assaults and 
precedent based thereon do not support this contention. 

Chapter 167, Laws of 1868-69, dealing with punishment of assaults, 
sets u p  a scheme somewhat similar to C. S., 4215, by which assaults 
are classified and punished according to  specified aggravations of the 
offense. Tha t  law was repealed by the Laws of 1870-71, whereby, with 
certain exceptions, the named offenses were reduced from felonies to 
misdemeanors. S. v. S m i t h ,  174 N.  C., 804, 93 S. E., 9 LO; 8. a. T y s o n ,  
ante, 492, 494. However, the 1919 statute-C. S., 4215-carries 
forward the main features of the Laws of 1870-71, cla&fying assaults 
with or without aggravation for the purpose of fixing the punishment: 

"4215. PUNISHMEET FOR ASSAULT. I n  all cases of assault, with or 
without intent to  kill or injure, the person convicted shall be punished 
by fine or imprisonment, or both, a t  the discretion of ihe court :  Pro- 
vided, tha t  where no deadly weapon has been used and no serious damage 
done, the punishment in assaults, assaults and batteries, 2nd affrays shall 
not exceed a fine of fifty dollars or imprisonment for thir ty days;  but 
this proviso shall not apply to cases of assault with intent to kill," etc. 

I n  8. v. Xcil 'eill ,  supra, the defendant mas indicted under the Laws of 
1868-69 on a bill containing three counts : The first for an  assault with a 
deadly weapon, with intent to kil l ;  the second, for a n  assault w i f h  a 
deadly weapon, w i f h  i n f e n f  to injure;  and the third for a common assault 
and battery. The court, we think properly, entertained the count for an  
assault with a deadly weapon, with intent to injure-although we are 
not aware that  this had been set u p  separately as a statutory offense or 
that  it was so regarded a t  common law. The point is, no matter whether 
we consider classification of assaults in the statute definillg their punish- 
ment as creating, by necessary inference, statutory offenses of a distinct 
nature-and we do not intend to so decide--or whether the practice has 
been to  submit to the jury along with the basic assault the distinguishing 
circunistances of aggravation, which we think more likely, we do not 
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find in the instant case a serious departure from practice in the instruc- 
tions or the response by the jury. 

TTr are of the opinion that  the clause "doing no serious injury" cannot 
be regarded as surplusage. I t  was responsive both to the charge of the 
court and the wording of the statute, and merely amounts to a finding 
that  the assault produced no serious injury. When the proposition wa j  
formal l -  presented to the jury on an integral basis, they had to accept 
it or reject it, and would scarcely undertake to analyze it or "spell it  
out." 

Taken in connection with the evidence and the charge of the court- 
P. c. . J o n ~ s .  211 K. C., 735, 190 S .  E., 733; 8. v. V h i f l e y ,  208 N. C.,  
661, 664. 152 S. E., 338-we think the rerdict is acceptable in law, and 
its effect i.; to find the defendant guilty of assault with a deadly weapon 
-and no more. I t  is sufficient to sustain the judgment. 

TTe find 
Xo error. 

S T ~ C T .  C. J., concurring: I n  charges of assault with varying degrees 
of aggraration, the jury may convict of the assault and acquit, in whole 
or in part, of the circumstances of aggravation. C. S., 4639 ; 1 Russell 
on Crimes. 1030; C'ornelison 2%. Commonzoea l fh ,  84 Ky., 583, loc. cit. 601, 
2 S. TT., 235; 6 C. J. S., 915. This is what was done here. 

The defendant is charged with an assault with a deadly weapon with 
intent to kill, inflicting serious injury not resulting in death. This is 
made a felony by C. S., 4214. 8. 23. Clegg ,  214 N .  C., 675, 200 S. E., 
371; P. 7%. H e f n ~ r .  199 5. C., 778, 155 S. E., 879; S. c. R e d d i t t ,  189 
K. C., 176, 126 S. E., 506; 26 d m .  Jur . ,  577-578. 

Under this bill and the record in the case, it  was permissible to convict 
the defendant of "a less degree of the same crime charged" therein, i.e., 
an asqault, or assault and battery, accompanied with circumstances of 
less aggraration than that charged in the bill of indictment. C. S., 4640; 
8. 2'. BefA-rif fenreid,  a n f e ,  461; S. I > .  B u r n e f f ~ ,  213 S. C., 153, 195 S. E., 
356; S. 1 . .  K e a f o n ,  206 S. C., 682, 175 S. E., 296; S. I > .  W a f k i n s ,  200 
K. C.. 692, 158 S. E., 393 (concurring opinion) ; 8. c. R o b i n s o n ,  155 
IT. C.,  784, 125 S. E., 617. These less-aggravated assaults as revealed by 
the evidence and heretofore recognized by our decision, would seem to be : 

I. Assault with deadly weapon with intent to kill. S.  I > .  B o y d e n ,  35 
Pu'. C., 505; 5'. 1, .  Gregory ,  an t e ,  415. 

2. Assault with deadly weapon, without intent to kill, but with intent 
to injure. S. I * .  X c S e i l l ,  75 N .  C., 1 5 ;  8. v. S m i t h ,  174 N .  C., 804, 
93  S. E., 910. 
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3. Assault with deadly weapon. S. zq. High, 215 X. (1.. 244, 1 S. E. 
(2d),  563; S .  T .  Elmore, 212 S. C., 531, 193 S. E., 713; S .  1.. Hefner, 
supra; S .  2'. Sudderfh, 184 N .  C., 753, 114 S. E., 828. 

4. Comnlon assault and battery. C. S., 4215; S. v. 31cSeil1, supru; 
S .  V .  Earnest, 98 S. C., 740, 4 S. E., 495. 

5. Simple or common assault. S.  V .  Sfrickland, 192 IT. C., 253, 134 
S. E., 850; S. 1 ' .  Xorgon, 25 K. C., 186;  S. c. Davis, 23 S. C., 126. 

True it is, that  all these less-aggravated assaults are misdemeanors 
sincc the repeal of sections 7 and S of ch. 167, Laws 18638-69, in which 
the first two were made punishable by imprisonment in the State's 
Prison. Ch. 43, Laws 1870-71; C. S., 4171; S. 2%. Smith,  szrpro; S .  v. 
McNeill, supra. 

The practice in respect of a several-count bill, separately stated, where 
one or more counts are withdrawn from the jury's consideration, or 
the jury returns a verdict of guilty on one count and says; nothing about 
the others, is not to be confused with the practice Authorized by C. S., 
4640, which permits a conviction of a "less degree of the same crime" 
when included in a single count. S.  v. Hn~npton, 210 1<. C., 283, 186 
S. E., 251. 

The appeal presents no question of jurisdiction or limitation of pun- 
ishment. C. s., 1481-1436-1437-4215; 8. c. Johnson, 94 N. C., 863; S. v. 
Smith, supra; 8. v. Tyson, ante, 492; S. v. Ritter, 199 N .  C., 116, 
154 S. E., 62. 

HAROLD W. DICKESSHEETS A X D  WIFE. SELLIE R. DICKESSHEETS, 
A X D  JAMES A. HUDSOX, TRUSTEE, G, W. C .  TATLOR A N D  WIFE. ELIZA- 
BETH TAYLOR. 

(Filed 24 November, 1043.) 
1. Pleadings 9 13 36- 

The office of a demurrer is to test the sulficiency of n pleading, admit- 
ting for the purpose the truth of the allegations of fact contained therein, 
and ordinary inferences of fact, necessarily deducible therefrom. are also 
admitted. 

2. Pleadings § 3 6  

Both the statute. C. S., 535, and the decisions of this Ccurt require that 
the plending h~ lihernlly conktrnetl. and that every reasonable intenil- 
ment and presnmption must be in favor of the pleader. A pleading must 
be fatally defective before it will be rejected as insufficient. 

3. Appeal and Error §§ 3712, 37e- 
On appeal from a ruling of the lower court that p1aini:iffs are entitled 

to an easement and an injunction against defendants, preventing its ob- 
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strl~ctiun. where the facts on which the r11ling is based are conflicti~lg 
and  ui~certnin. the jntlgment below will be ~ac.ntec1 ant1 the cause re- 
manded for further proc.eedings. 

APPEAL by defendants from Ervin, Jr., Special Judge, at  May Term, 
1943, of R o w ~ n - .  

Civil action to remove cloud upon title, heard upon demurrer ore  t enus  
to  complaint and upon motion for maildatory injunction requiring de- 
fendants to remove certain obstructions over certain abandoned portion 
of highn-ay over which plaintiffs claim easement. 

Plaintiffs, in complaint as originally filed, summarily stated, allege : 
1. That  subject to a deed of trust to their co-plaintiff, the plaintiffs 

Dickensheets are the owners in fee of a certain specifically described lot 
of land in Rowan County, S o r t h  Carolina, bounded on the west by the 
east side of "the right of way limit" of S. C. Highway No. 601, on 
which it abuts for 201.5 feet, and on the east by the "center line of the 
Mocksville Road (now abandoned)" on which it abuts for 203 feet, and 
on the north and south by lands of defendants-"together with the right 
of ingress, egress and regress" over and upon a specifically described strip 
of land thir ty feet in width lying west of the center line of said aban- 
doned Mocksrille Road, that is the nestern half thereof, and extending 
from the north line of the Dickensheets' lot, above described, in a south- 
westerly direction 287 feet more or less to the point of intersection of 
said abandoned Mocksville Road with the N. C. Highv-ay No. 601. 

2. That  defendants claim to own in fee sirnple the strip of land last 
above described freed of "any right of way or encumbrance" of the plain- 
tiffs. And that  defendant.; based such claim on these facts: ( a )  That  
in the gear 1923 defendants obtained a deed from V. L. Jackson and 
wife for a ql)ecifically described tract of land containing 2.8 acres, 
situated about one and a half miles from Salisbury on the new Rlocks- 
~ i l l e  Road. calling for and lying west of that  road. (b )  That  subse- 
quently and in the year 1926 defendants conveyed to George Howard and 
wife a part of the land 50 acquired by them from 31. L. Jackson and 
wife, which may be t1esribr.d as a parallelograni, calling for and abutting. 
two hundred feet in width on "the w e ~ t  side of the new Mocksville Road," 
and extending ~ ~ e s t e r l y  for four hundred feet. (c)  That  at the time of 
both these conveyances the State of S o r t h  Carolina "was keeping open 
said road" and continued to do so until the late fall of the year 1941, 
when N. C. Highway KO. 601 was opened and the new Mocksville Road, 
so-called in said conveyances, was abandoned by the State as a public 
road in so f a r  as maintenance was concerned, by reason of which defend- 
ants claim that  the strip of land lying between the center line and the 
west edge of said abandoned highway reverted to them, freed of public 
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or private right to use it as a highway and that  they have the right t o  
close it. 

3. That  the claims of defendants, as above set forth, are invalid fo r  
tha t :  ( a )  The call for  "the west side of the new Mockeville Road," in 
the deed from defendants to George Howard and wife, carried "the title 
to the center of the way," thereby vesting in them the fee in and to the  
strip of land immediately adjoining the lot conveyed to them by said 
deed from the west edge to the center line of the road;  (b )  the roadway 
being then in existence and abutting the property conveyed by said deed, 
defendants are estopped to  deny the existence of an easement or right of 
way on the par t  of plaintiffs over the roadway; (c)  the abandoned road- 
way being the only way plaintiffs have for ingress and egress to and 
from their premises, defendants have no right to obstruct same, and their 
claims adverse to plaintiffs constitute a cloud upon plaintiffs' title. - .  

And plaintiffs, in amendment to original complaint, and for a second 
cause of action, briefly stated, allege : 

1. That  the lot of which  lai in tiffs Dickensheets are the owners, the  
same as tha t  described in the original complaint, and upon which they 
have constructed and now occupy their home, abuts upon the abandoned 
portion of the Salisbury-Mocksville Highway, which hail been a public 
highway in general and continuous use by the public f o ~  more than 20 
years next preceding the institution of this action-having been taken 
over and controlled and hard-surfaced, i m p r o ~ e d  and maintained by the 
State Highway Commission of North Carolina under Public Laws 1921, 
chapter 2-and which provided to predecessors in title of plaintiffs, and 
now provides to them their only means of ingress and egress in and t o  
their said premises. 

2. That  during the year 1941 the State Highway Commic; .sion ' re- 
routed the aforesaid Salisbury-Mocksville Highway, the same being N. C. 
Highway KO. 601, a t  a point 100 or more fec3t south of plaintiffs' prem- 
ises and thereafter abandoned. in so f a r  as maintenance-bv the s t a t e  is 
concerned, that  section of said highway-a curve approximately 500 feet 
in length, upon which said premises abut. 

3. That  since such abandonment of said section by the State Highway 
Commission plaintiffs have continued to use and enjoy easement therein, 
said easement providing their only means of ingress and egress in and t o  
their property, but that  defendants, without lawful right or authority, 
have erected barriers, iron posts and barbed wire across and taken 
possession of a portion of said abandoned highway, by reason of which 
plaintiffs as well as others having business over and rights in the free 
and lawful use of said highway have been interrupted in, and prevented 
from the lawful and proper use of their premises-which unlawful and 
wrongful conduct upon the part  of defendants has worked and continues 
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to work irreparable "harm and damage" to plaintiffs for which they have 
no adequate remedy a t  law-and they pray mandatory injunction. 

Defendants, i n  answer filed, deny: (1) That  plaintiffs have properly 
described the lot which they own, contending that  the description calls 
for the west side and not the center of the road, and that  hence they 
acquired no property right i n  and to the land covered by the highway. 
(2 )  Tha t  defendants owned the fee in that  portion of the highway.from 
the center line to the west side adjoining the property of plaintiffs, 
subject to the right of way of the State Highway Commission, and tha t  
when same was abandoned by tha t  Commission, it reverted to  defendants 
as owners in  fee and entitled to immediate and uninterrupted possession, 
and that  same was no longer subject to the right of ingress, egress and 
regress either as a private or public road or driveway, and no easement 
accrued therein to plaintiffs, the public or anyone else, and that  plaintiffs 
have no right therein. 

And by way of further answer, defendants, among other things, aver 
that  the front of the lot of plaintiffs adjoins the eastern line of the right 
of way of the newly constructed and paved IT. S. Highway No. 601, from 
Salisbury to  Mocksville, that  is, the highway referred to in the complaint 
as IT. C. Highway No. 601, for  two hundred feet, the entire width of the 
lot, and plaintiffs thereby have access to said highway to which an 
entrance to plaintiffs' lot may be made easily and a t  a minimum cost, 
and hence they deny that  the abandoned portion of the old Mocksville 
Road is the only means of ingress and egress open to plaintiffs. 

Upon the allegations in the complaint and amended complaint and on 
motion of plaintiffs an order was entered requiring defendants to appear 
and show cause why a mandatory injunction should not be granted re- 
quiring them to remove all obstructions on that portion of the Mocksville 
Road which lvas abandoned by the State Highway and Public Works 
Commission, successor to State Highway Commission. 

Upon hearing on such order the court, finding the facts as to owner- 
ship of premises by plaintiff, as to abandonment of the section of the 
highway, and as to erection of barriers by defendants, as set forth in the 
complaint and stating ( a )  that  "the plaintiffs have no other means of 
ingress and egress to  and from said premises," and (b )  that  the conduct 
of defendants in exercising dominion over the road is continuing and will 
work irreparable injury to plaintiffs, ordered defendants to remove the 
obstructions, and restrained them from erecting other obstructions until 
final determination of the cause. 

When the action came on for final hearing in court below, defendants 
demurred o w  tenus to the complaint, and same was overruled, and they 
excepted. 
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Further upon such final hearing, the parties agreed upon facts sub- 
stantially these : 

1. I n  the year 1923 defendants obtained a deed from N. L. Jackson 
and wife for a tract of land containing 2.8 acres, situated about a mile 
and a half from and outside the limits of the city of Salisbury and call- 
ing for and lying west of the center line of the then new Mocksville 
Highway, a public highway extending from Salisbury in Rowan County 
to Mocksville in Davie County, which was maintained and improved from 
time to time by the governing authorities of Rowan C o ~ ~ n t y  until main- 
tenance thereof was taken over by the State Highway Commission under 
chapter 2 of Public Laws 1921, and thereafter maintaired by the State 
Highway Commission until the fall of 1941, when a portion of it was 
abandoned and has not since been maintained by the State Highway 
and Public Works Commission as hereinafter stated. Altogether, the 
highway was so maintained for a period of more than 21 years prior to 
such abandonment. 

2. I n  the year 1926 defendants sold and conveyed to George Howard 
and wife a lot located about the center and on the concave side of a curve 
approximately five hundred feet long, in the Mocksville Highway re- 
ferred to in the above paragraph, and in shape of a parallelogram 200 
feet by 400 feet, specifically described as follows: "Begiming at a stake 
on the west side of said new Mocksville Road, a new correr of Dr. W. C. 
Taylor's property, thence a new line north 82 deg. 30 min. west 400 feet 
to a stake, Dr. W. C. Taylor's corner; thence north 31/? deg. East 200 
feet to a stake, Dr. W. C. Taylor's corner; thence South 82 deg. 30 min. 
East 400 feet to a stake on the west side of the new Mocksville Road; 
thence with the west side of the road in a southerly direction 203 feet to 
the Beginning." 

3. I n  the year 1941 the State Highway and Public Works Commission 
re-routed on a straight course that part of the Mocksville Road, that is 
U. S. Highway No. 601, in the curve referred to in preceding paragraph, 
and as a result a part of the land described above in parligraphs one and 
two of these facts lay east of the new location and west of the Mocksville 
Road referred to as the new Mocksville Road in the description set out in 
paragraph two. And the State Highway and Public Works Commission 
then abandoned and has not since maintained, or exercised any dominion 
or control over that section of the road within the curve which was 
eliminated by so straightening the road. The northern terminus of the 
curve so eliminated was a bridge, which was removed when such abandon- 
ment took place, since which time there has been no way to enter said 
abandoned section from its northern terminus. 

4. On 6 February, 1941, the State of North Carolina, acting on behalf 
of its agency, the State Highway and Public Works Corrmission, having 
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prior thereto, acquired title in fee simple to a t  least that  part  of the 
lot of land conveyed by defendants to George Howard and wife, as last 
described hereinabove in paragraph two, lying between the old and new 
locations, and that  part  covered by the right of way of the new route, 
conveyed to William Harden and wife, and they in turn by deed dated 
29 .~4pril, 1941, conveyed to plaintiffs, that  part of said lot lying between 
the old and new routes by the following description: 

"Beginning a t  a stake on the west side of the old Mocksville Highway, 
Route U. S. 601, original southeastern corner between Dr.  Howard and 
Dr. W. C. Taylor;  thence North 82 deg. 30 minutes West 118 feet to a 
point where the line intersects the east right of way line of the new 
Mocksville highway, said right of way line being 50 feet from and paral- 
lel to the center line of said new highway; thence in a Northerly direc- 
tion with the right of way line as i t  curves, 200 feet to a point where the 
right of way line intersects the original north property line between 
Dr. Howard and Dr. W. C. Taylor;  thence South 82 deg. 30 min. East, 
with the original north property line, 110 feet to a stake on the west side 
of the old Mocksville highway; thence with the west side of said highway 
as it curves in a southerly direction 203 feet to the Beginning." 

5. The '(new Mocksville Road," referred to in the deed from defend- 
ants to George Howard and wife, is the same as the "old Mocksville 
Highway" referred to in the deed from William Harden and wife to  
plaintiffs. 

6. "That the premises of the plaintiffs abut upon the premises of the 
defendants upon the Korth and South, and on the West abut upon the 
right of way line of the Xorth Carolina Highway & Public Works 
Commission, which said right of way is fifty feet i n  width from the 
center line of said Highway 601, and is owned in fee by said North 
Carolina Highway & Public Works Commission." 

7. "That the premises of the plaintiffs do not adjoin or abut upon 
any highway, alley, lane, or public or private way, except the abandoned 
portion of former highway 601 hereinbefore referred to as the old Mocks- 
rille Road." 

8. Subsequent to the abandonment by the State Highway and Public 
Works Commission of the section of the road, as aforesaid, plaintiffs 
continued to use said abandoned portion as a means of ingress and 
egress from the south in and to their lot above described-until a short 
time prior to institution of this action when defendants attempted to 
take possession of and close same by "erecting barriers, imbedding iron 
posts and stringing barbed wire thereon . . . in such manner as to  
enclose said area and to make entry by the plaintiffs into their premises 
impossible-the defendants claiming that  they hare  the fee to said area, 
and that  plaintiffs have no easement therein." 
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The court being of opinion that, upon the facts alleged and agreed, 
plaintiffs are entitled to relief as prayed, adjudged in pertinent part, 
(1) "That the plaintiffs are entitled to the enjoyment of an easement in 
the abandoned portion of the Mocksville Road . . . as the only means of 
ingress, egress and regress to and from their premises abutting upon said 
abandoned road extending from the point of its intersection with the 
North Carolina State Highway and Public Works right of way line of 
North Carolina Highway No. 601, in a general north 'or northeasterly 
direction, to the northern boundary of the property of the plaintiff," 
and (2)  that "defendants and their successors in title Ee, and they are 
hereby permanently and perpetually restrained and enjoined from in any 
manner obstructing, by barriers or other means, or interfering with the 
use and enjoyment of said easement by the plaintiffs and their successors 
in title." 

Defendants appeal to Supreme Court, and assign error. 

Linn d? Linn for plaintif fs,  appellees. 
W a l t e r  H.  Woodson ,  Jr., and  W a l t e r  H .  W o o d s o n  for defendants ,  

appellants.  

WINBORNE, J. I n  the main defendants' challenge to the judgment 
below presents two questions : 

First. I s  there error in overruling the demurrer ore t enus  to the 
complaint ? 

"The office of demurrer is to test the sufficiency of a pleading, admit- 
ting for the purpose, the truth of the allegations of the facts contained 
therein, and ordinarily relevant inferences of fact, necessarily deducible 
therefrom, are also admitted," S t a c y ,  C. J., in Ball inger  v. T h o m a s ,  195 
N. C., 517, 142 S. E., 761. 

Both the statute, C. S., 535, and the decisions of this Court require 
that the pleading be liberally construed, and that every reasonable in- 
tendment and presumption must be in favor of the pleader. A pleading 
must be fatally defective before it will be rejected as insufficient. I n s .  
Po.  21. XcCrazc, 215 N .  C., 105, 1 S. E. (2d), 369; Cotfcln. Mi l l s  I ? .  Xfg.  
Co.,  218 N. C., 560, 11 8. E .  (2d),  550. 

Applying this principle to complaint and amended complaint, we are 
unable to say that in no view is a cause of action stated. 

Second. Did the court correctly rule that daintiffs are entitled to 
the enjoyment of an easement in the abandoned portion of the Mocks- 
ville Road "as the only means of ingress, egress and regress to and from 
their premises abutting upon the said abandoned road"? Upon the 
record-on this appeal it does not appear upon what theory the-careful 
and learned judge based this ruling that this way is the only means of 
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ingress and egress to and from their premises. I n  this connection i t  is 
to be noted that  the agreed facts show that while the State owns in fee 
simple the right of way for the new location of the Mocksville highway, 
the description of plaintiffs' lot with respect thereto emanating from the 
State of North Carolina, acting on behalf of its agency, the State High- 
way and Public Works Commission, calls for and runs with "the east 
right of way line of the new Mocksville highway." I t  is also noted as 
an  agreed fact that  "the premises of plaintiffs do not adjoin or abut any 
highway . . . except the abandoned portion of the former highway 601 
. . . the old Mocksville Road." 

I n  the light of these apparently conflicting facts, was the court of 
opinion, in ruling that  plaintiffs are entitled to an easement in the aban- 
doned portion of the road "as the only means of ingress, egress and re- 
gress to and from their premises" abutting thereon, that, as a matter of 
law, the ownership by the State of fee simple title to the adjoining right 
of way along the west line of plaintiffs' lot prevents access from plain- 
tiffs' lot over the intervening space to the paved portion of the new high- 
way well within the right of way?  Or, was the ruling based upon a 
finding of fact  that  by reason of the physical relationship of plaintiffs' 
lot to the paved portion of the new highway a means of ingress and 
egress over the intervening space is not feasible? 

I n  the absence of information elicited by these questions, and as the 
agreed facts leave in doubt answers thereto, we are unable to come to a 
proper decision as to the correctness of the ruling of the trial court. 
Hence. the judgment below will be vacated, and the cause remanded for 
further proceedings as to justice appertains and the rights of the parties 
may require. " A 

Erro r  and remanded. 

JOSEPH B. CHESHIRE. JR..  TRUSTEE CXDER THE WILL OF B. S. HARRISON. 
DECEASED, T. W. B. DRAKE A K D  WIFE, S. ELVA DRAKE. 

(Filed 24 ru'o~ember, 1943.) 
1. Judgment 21- 

The lien of a judgment, created upon real estate by the provisions of 
C .  S.. 614. is for a period of ten Fears from the date of the rendition of 
the judgment and such lien ceases to exist a t  the end of that time, unlesc 
suspended in the manner ret ont in the statute. It is in the interest of 
public policy that this statntr should be strictly construed. 

2. Execution 9 19- 

Where the bid for real estate, offered a t  a sale held under authority of 
an execution within the period of ten years next after the date of rendi- 
tion of the judgment upon which the execution issued, is raised and resales 
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are ordered successively under provision of C. S., 2591, as amended, by 
which the flnal sale so ordered takes place on a date after the expiration 
of said period of ten years, such orders do not have the effect of prolong- 
ing the statutory life of lien of the judgment within the provisions and 
meaning of C. S., 614. 

APPEAL by defendants from Johnson, Jr., Special Judge, at March 
Civil Term, 1943, of WAKE. 

The following is summary of pertinent portion of case on appeal as 
stipulated by the parties : 

On 22 December, 1932, judgment by confession was duly rendered by 
clerk of Superior Court of Wake County, North Carolina, against de- 
fendants W. B. Drake and wife, S. Elva Drake, in favor of Joseph B. 
Cheshire, Jr., Trustee under the will of D. B. Harrison, deceased, for 
$13,307.82, plus interest, and cost. 

On 30 September, 1942, a t  instance of attorney for plsintiff, execution 
returnable 30 November, 1942, was issued on said judgment against 
property of W. B. Drake and wife, S. Elva Drake. Pursuant thereto, 
homestead exemption allotted to S. Elva Drake was confirmed, on her 
appeal to, and by judge of Superior Court at October C'ivil Term, 1942, 
and on 20 October, 1942, the sheriff of Wake Couni,y returned said 
execution "for lack of time in which to advertise." 

On 21 October, 1942, at  request of attorney for plaintiff, an execution, 
returnable on or before 21 December, 1942, was issued out of office of 
clerk of said Superior Court, on said judgment, against the property of 
defendants W. B. Drake and wife, S. Elva Drake. This execution bears 
endorsement "Alias execution," though there is nothing in the body of it 
to show that it is an alias execution. 

On 22 October, 1942, the sheriff of Wake County purporting to act 
'(under and by virtue of an execution" directed to "him" advertised 
notice of sale on 24 November, 1942, of "all right, title and interest 
which said defendants, W. B. Drake and wife, S. Elva Drake, or either 
of them, now has or at  any time at or after the docketing of the judgment 
in said action had in and to certain specifically described real estate." 

On 24 November, 1942, the sheriff reported to clerk of Superior Court 
of Wake County that at  sale held on said date pursuant to execution 
issued in this cause and to notice of sale, Joseph 13. Cheshire, Jr., 
Trustee, became the last and highest bidder for all four tracts at speci- 
fied prices. 

On 4 December, 1942, upon the bids on the several tracts being raised 
pursuant to the provisions of C. S., 2591, as amended by Public Laws 
1931, chapter 69, Public Laws 1933, chapter 482, Public Laws 1939, 
chapters 36 and 397, and other amendments, the clerk of Superior Court 
entered orders rejecting the several bids of J. B. Cheshire, Jr., Trustee, 
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made when the several lots of land were offered on 24 November, 1942, 
and "ordered and directed" the sheriff "to re-open the sale of said prop- 
erty and to re-advertise and resell the same as ~ r o v i d e d  by law beginning 
said resale a t  the increased bid offered." 

On 5 December, 1942, a t  request of attorney for plaintiff, an execu- 
tion returnable on or before 14  January,  1943, was issued from office 
of clerk of Superior Court on said judgment against the property of 
defendants W. B. Drake and wife, S. Elva Drake. This execution bears 
endorsement ('Alias execution," though there is nothing in the body of 
the execution to show that  i t  is an  alias execution. 

On same day, 5 December, 1942, the sheriff of Wake County pursuant 
to the foregoing execution and by virtue of an  order of resale made by 
the clerk of Superior Court of Wake County because of advanced bids 
made for all of the lots described therein, advertised notice of sale of 
same property on 22 December, 1943, the bidding on each lot to start a t  
amount of raised bid. 

On 22 December, 1942, the sheriff of Wake County reported to the 
clerk of Superior Court of said county that  a t  sale held on said date, 
(( pursuant to execution issued in this cause," order of Superior Court of 

Wake County for a resale and notice of resale, Joseph B. Cheshire, Jr.,  
Trustee, became the last and highest bidder for all four of said lots a t  
specified prices. These bids were duly raised on same day, 22 December, 
1942, and on same day the clerk made an  order of resale. 

On 24 December, 1942, the sheriff returned both the executions issued 
on 21 October, 1942, and on 5 December, 1942, as above recited, with 
endorsement on each that  it is "returned because of insufficient time to 
resell property as ordered by W. G. Mordecai, C. S. C., Wake County." 

Thereafter, on 24 December, 1942, a t  instance of attorney for plain- 
tiffs, an execution returnable on or before 22 February, 1943, was issued 
by clerk of Superior Court, on said judgment against property of defend- 
ants K. B. Drake and wife, S. Xlva Drake. This execution bears 
endorsement "Pluries execution,'' though there is nothing in the body of 
i t  to show that  it is a pluries execution. 

On the same day, 24 December, 1942, sheriff of Wake County, pur- 
porting to act "under and by virtue of an execution directed to" him 
"from the Superior Court of Wake County in the above entitled action 
and of an order of resale made by the clerk of the Superior Court of 
Wake County because of advanced bids made for all of the lots de- 
scribed" therein, advertised notice of sale of same property on 9 January,  
1943, the bidding on each lot to start a t  amount of raised bid. 

On 11 January,  1943, the sheriff of Wake County reported to the clerk' 
of Superior Court of said county that  a t  sale held on said date "pur- 
suant to execution issued in  this cause, order of the clerk of the Superior 
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Court of Wake County for a resale of the property, and to notice of 
resale published and posted as required by law," Joseph B. Cheshire, 
Jr., Trustee, became the last and highest bidder for all four of said lots 
at  prices specifically mentioned. These bids on the first, second and 
third lots were raised on 22 January, 1943, and the clerk made an order 
of resale. 

On 25 January, 1943, sheriff of Wake County, purporting to act 
"under and by virtue of an execution directed to" him "from the Supe- 
rior Court of Wake County in the above entitled action and of an order 
of resale made by the clerk of the Superior Court of Wake County 
because of advanced bids made" on said three lots, advertised notice of 
sale of same on 9 February, 1943, the bidding on each lot to begin at  
amount of raised bid. 

On 9 February, 1943, the sheriff of Wake County reported to the clerk 
of Superior Court of said county that at sale held on said date Julian A. 
Rand became the last and highest bidder for the first lot, and Joseph B. 
Cheshire, Jr . ,  Trustee, became the last and highest bidder for the second 
and third lots. 

Thereafter, on 19 February, 1943, defendants W. B. !Drake and wife, 
S. Elva Drake, moved before the clerk of Superior Court of Wake 
County for an order recalling the execution issued herein on 24 Decem- 
ber, 1942, returnable 22 February, 1943, :md to quash same and the 
sales and other proceedings thereunder for that among other things, 
(1)  said execution was issued more than ten years after the date of the 
rendition of the judgment confessed by defendants W .  B. Drake and 
wife, S. Elva Drake, in favor of plaintiff as hereinbefore set forth, and 
after the lien of said judgment had expired, and ( 2 )  said execution and 
all proceedings thereunder cannot be supported by other earlier execu- 
tions issued herein because of, among other things, ( a )  irregularities and 
insufficiency in their issuance and proceedings thereunder, and (b)  the 
fact that the advertisements thereunder were not only begun before said 
executions were issued, and were in fact under different and separate 
executions, and (3) plaintiff has been guilty of laches in pursuing any 
rights he may have had. 

Thereupon, the assistant clerk of Superior Court signed an order on 
19 February, 1943, purporting to stay all proceedings with reference to 
said sales, including the determination of any motion for confirmation 
pending the hearing and determination of this motion, and until further 
order of the court. 

Upon hearing on the said motion of defendants in support of which 
they filed affidavit, the clerk of Superior Court, by order dated 7 March, 
1943, disallowed the motion, to which defendants excepted and appeal 
to Superior Court of Wake County. Upon hearing in Superior Court, 
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the presiding judge, in judgment entered, set forth tha t  the court "finds 
the following facts," substantially these: (1 )  That  the original sale in 
absence of the raise of bids, was made in  amply sufficient time to have 
afforded consummation of sale by execution and delirery of deed before 
lapse of ten years from the date of rendition of the judgment; ( 2 )  that  
the sale was duly raised and the clerk, having then acquired supervisory 
jurisdiction orer the sale, ordered a resale, and that  thereafter the lands 
were duly resold, followed by further and additional raises of bids, 
orders of resale and sales-all under due orders of the clerk; (3)  that  
while the last resale was conducted more than ten years after the rendi- 
tion of the judgment, such last resale, as well as all intervening resales, 
being only a continuation of the original sale, held open for consumma- 
tion under the provisions of C. S.. 2591, as amended, relates back by 
operation of lam to the date of the original sale. 

And i t  is further recited that  the court is of opinion ( a )  in any event, 
that the clerk's first order of resale, the assistant clerk's order staying 
further proceedings and this appeal, toll the statute of limitations within 
the meaning of C. S., 614, and tha t  the lapse of time thereafter and 
until now does not constitute any part  of the ten year lien period of the 
judgment; (b)  that  any irregularities of form that  may exist in the 
chain of executions-alzas or pluries-underlying the orders of resale 
made by the clerk are harmless, for that  the orders of resale of the clerk, 
being in the nature of writs of veizditioni exponas, were sufficient to 
support the resales; and (c)  that  the evidence bearing on other irregu- 
larities and laches of plaintiff is insufficient to warrant  quashing the 
sale, and that  the sale has been made in substantial compliance with the 
statutory procedure prescribed in such cases and that defendants' motion 
should be denied. 

To these findings of fact and coi~clusions of law, and to judgment 
denying their motion. defendants w. 13. Drake and wife, S. E l r a  Drake, 
except and appeal to Supreme Court and assign error. 

Pau l  F. Smith  for plaintiff, uppellee. 
Jones & Brassfield for defentdnnts, appellants. 

WINBORNE, J. This is the pivotal question on this appeal : Where 
the bid for real estate offered a t  a sale held under authority of an  execu- 
tion within the period of ten years next after the date of rendition of 
the judgment, upon which the execution issued, is raised and resales are 
ordered successiaely under provisions of C. S., 2591, as amended, by 
which the final sale so ordered takes place on a date after the expiration 
of said period of ten years, do such orders have the effect of prolonging 
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the statutory life of lien of the judgment within the and the 
meaning of C. S., 6142 The answer is KO. 

The statute, C. S., 2591, as amended by Public Laws 1'331, chapter 69, 
and by Public Laws 1933, chapter 482, applicable to sales ( 1 )  in  the 
foreclosure of mortgages or deeds of trust on real estatls, ( 2 )  by order 
of court in foreclosure proceedings either in the Superior Court or in 
actions at  law, (3 )  publicly by an  executor, administraxor, or adminis- 
trator with the will annexed, ( 4 )  by any person by virtue of the power 
contained in a will, or (5 )  "under execution duly issued," provides, in 
pertinent part, that ( a )  the sale shall not be deemed to be closed under 
ten days; (b )  that  if in ten days from the date of the sale, the sale price 
be increased as there specified, "the mortgagee, trustee, executor, or 
person offering the real estate for  sale shall reopen the sale of said 
property and advertise the same in the same manner as in the first 
instance"; (c)  that when the bid or offer is so raised, and the amount 
paid to the clerk, he shall issue an  order to the mortgagee or other person 
and require him to advertise and resell such real estate; ( d )  that  resales 
may be had as often as the bid may be raised in  compliance with this 
section; and (e )  that  "upon final sale of the real estate the clerk shall 
issue his order to the mortgagee or other person, and require him to make 
title to the purchaser." Sales of real estate under executions were 
brought within the provisions of this act by the amendment contained 
in  chapter 482, Public Laws 1933, which became effective on 13 May, 
1933. However, no amendment appears to have been made to C. S., 614, 
a t  that  or any subsequent time. 

The lien of a judgment created upon real estate by tlle provisions of 
C. S., 614, is for a period of ten years from the date of the rendition of 
the judgment. ('But the time during which the party recovering or own- 
ing such judgment shall be, or shall have been, restrained from proceed- 
ing thereon by an order of injunction, or other order, or l ~ y  the operation 
of any appeal, or by a statutory prohibition, does not constitute any part 
of the ten years aforesaid, as against the defendant in such judgment 
. . ." There is no other savings clause in the statute and, as stated in 
Pipkin 1%. Adams, 114 K. C'., 201, 19 S. E., 105, this Court has adopted 
the principle that  it is in the interest of public policy that this statute 
should be strictly construed. See Spicer v. Gambill, 93 :V. C., 378. 

And the uniform holding of this Court is that, under the provisions 
of C. S., 614, the lien of a judgment ceases to exist a t  tlle expiration of 
ten years-unless that time be suspended in the manner set out in the 
s ta tuk.  See Lupfon I * .  Edmundson, 220 N .  C., 188, 16 13. E. (2d),  840, 
where the decisions on the subject are assembled. I t  is well settled, too, 
as expressed by Smith,  C. J . ,  in Spicer ti. Gambill, supa,  that "to pre- 
serve the judgment lien the process to enforce and render i t  effectual 
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must be completed by a sale within the prescribed time," and "if delayed 
beyond these limits unless interrupted in  the manner pointed out in 
sectiou 435 of the Code (now C. S., 614)) the lien is gone." Lupton v. 
Edmundson ,  supra. Moreover, while execution is the statutory means 
provided in this State for the enforcement of a judgment requiring the 
payment of money, C. S., 663, the decisions bearing upon the subject 
uniformly hold that  the issuance of a n  execution does not prolong the life 
of a lien, nor stop the running of the statute of limitation, the bar of 
which is complete when the ten years have expired. L u p f o n  v. Edmundson, 
supra;  Barnes e. Fort, 169 N .  C., 431, 86 S. E., 340; H y m a n  v. Jones, 
205 N .  C., 266, 171 S. E., 103. 

I n  the light of these principles, i t  is clear that  the present case fails 
to come within the savings clause contained in  C. S., 614, by which the 
statute of limitation is tolled. The record fails to  show that  plaintiff 
has been restrained by any injunction, or other order, or by operation 
of any appeal, or by any statutory prohibition, from proceeding to 
enforce his rights under the judgment against defendants a t  any time 
within ten years from the date of the rendition of the judgment. And 
the fact that plaintiff elected to wait until more than nine years and 
nine months from the date of the rendition of the judgment had expired 
before putting in motion the statutory machinery for the enforcement of 
the lien of his judgment, and is then confronted with the provisions of 
C'. S., 2591, made applicable in 1933 to sales under execution authorizing 
resales upon bids being raised, by reason of ~ ~ h i c h  final sale is not con- 
summated until after the full ten Fears have expired, is not a restraint 
within the meaning of the prorisions of C. S., 614. W e  must construe 
the statutes as they are written. 

The conclusion thus reached makes it unnecessary to pass upon other 
questions debated, and 11-e do not do so. But  for reasons stated, the 
judgment below is 

Rerersed. 

AT.EX B. ASDREWS v. GREAT A.\IEItICAS INSURASCE COAIPASP OF 
S E W  TORK. 

(Filed 54 Xovcmber, 1943.1 

1. Trial 9 27c:  Evidence # 1- 

Where plaintiff's evidence is pofitive on the vital q ~ ~ ~ s t i o n  involved upon 
his direct examination and on cross-examination ambiguous, but not dia- 
metrically opposed to that on his examination-in-chief, the defendant is 
not entitled, on plaintiff's evidence, to a directed verdict. 
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2. Contracts § m a :  Insurance § 2W- 

In an action to recover on an insurance policy for fire damage to an 
airplane, the court's charge to the jury, that the measure of damages is 
the difference in the reasonable market valne of the airplane immediately 
before the fire and immediately thereafter, is erroneous, when the policy 
upon which the actioli is bottomed prescribes otherwise for the measure 
of recovery. 

XPPEAI. by defendant from B u r n e y ,  J., a t  May Term, 1943, of WARE. 
This is an  action to recover on an  insurance policy issued by the 

defendant to the plaintiff for the destruction by fire of a landplane, 
designated as a Taylorcraft Deluxe B-12, in flight. The jury, upon 
appropriate issues submitted, found for their verdict ths t  the fire which 
destroyed the landplane arose out of flight before collision with an object, 
and that  the plaintiff was entitled to recorer of the defendant $2,000.00, 
the full amount covered by the policy. 

From judgment predicated on the verdict the defeldant appealed, 
assigning error. 

Douglass & Douglass for plaint i f f ,  appellee. 
M u r r a y  A l l e n  for de fendan t ,  appel lant .  

SCHEKCK, J. The policy of insurance involved in this action was 
originally issued to Alex B. Bndrews and Pau l  F. Mickzy, joint owners 
of the landplane, as their interests may appear, and as miginally drawn 
insures the aircraft only against certain risks of loss or damage while 
not i n  flight. While the policy was in effect the phintiff Andrews 
acquired the interest of Mickey and became the sole owrer of the plane. 

There was, however, attached to and made a par t  of the policy an  
endorsement, which reads: '(The coverage provided by this policy is 
extended to cover without deductible against the risk oi' fire, lightning, 
explosion and self-ignition arising out of flight as herein defined unless 
such damage is caused by collision with the land, water or other object." 

I t  is admitted in the defendant's answer that  the a..rplane was not 
being used for any purpose not covered by the policy, and was within the 
geographical limits provided in said policy and that  said plane was 
practically destroyed by fire. And all the evidence tends to show that  
the fire originated while the airplane was in flight, as tha:  term is defined 
in the policy. 

The plaintiff contends that  under the provisions of the aforesaid 
endorsement he is entitled to recover for the total destruction of his 
airplane, since such destruction was caused by fire arising out of flight. 

The defendant contends, on the contrary, that  the plaintiff is not 
entitled to recover for the destruction of his airplane, since the fire 
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which burned it  as caused by a collision with a high tension electric 
wire. 

The following issue was submitted: ('1. Did the fire which damaged 
plaintiff's landplane arise out of flight before collision with an object?" 
The jury answered the issue in the affirmatire. 

The exceptions most stressed by the defendant, appellant, are those to 
the refusal of the court, npon proper prayers submitted, to instruct the 
jury upon all the evidence to answer the issue in the negative, or that  
if they believed the evidence to answer the issue No. I n  other words, the 
defendant contrnds that it was entitled to a directed verdict on the first 
issue. 

I t  is the position of the defendant that  the plaintiff's evidence fails 
to establish the fact that  the fire which destroyed the airplane occurred 
before a collision with an object, a high tension electric wire, and the 
burden of proof being upon the plaintiff the instructions prayed for 
should have been given. I t  is the contention of the defendant that  the 
plaintiff's own testimony on direct examination was to the effect that  
the fire occurred before the collision with the high tension wire, whereas 
his testimony on cross-examination is diametrically opposed to his direct 
testimony and is to the effect that  the fire occurred after the collision 
with the high tension electric wire. I f  the plaintiff's testimony on cross- 
examination was diametrically opposed to his testimony on direct exami- 
nation on the vital question as to  whether the fire occurred before or 
after the collision with the high tension wire it might plausibly bc argued 
that the court should instruct the jury to  answer the issue in favor of the 
defendant, since the jury should not find for the plaintiff on an  issue 
npon which he carried the burden when he swear? to facts on direct 
examination making for an affirmative answer to  the issue and on cross- 
examination swears to facts making for a negative answer thereto. I t  
would be otherwise if there was a mere rariance between the testimony 
on direct and on cross-examination, as distinguished from a diametrical 
contradiction therein on a vital question. 

On direct exanlination the plaintiff testified that  a t  the time the fire 
originated the plane had not collided with an object, and tha t  after the 
fire originated the plane came in contact with a high tension wire. The 
plaintiff's testimony on direct examination was to the effect t ha t  the 
first thing he observed was "a terrific blinding, almost explosive flash, as 
if I had been struck by lightning or something, and then fire. That  was 
the first thing I noticed before I noticed colliding with anything. The 
flash occurred and then after that  I noticed I was in contact with some- 
thing." 

On cross-examination the plaintiff testified that  a month after the 
accident he made a written statement for the representative of the 
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defendant company to the effect that  "due to a headwind I was delayed 
in flight and . . . I thought i t  advisable to  find a suitable place to land. 
It was dusk a t  the time, and in looking over a possible landing field, the 
nose of the ship severed a high-tension wire a t  a height of about 65 feet, 
which I had been unable to see. The motor and leading edges of both 
wings burst into flame immediately and I decided to  land a t  once due 
to the fire"; that  that  statement "is approximately correct. It may be 
the cart before the horse." 

We do not concur with the contention of the defendant that  the testi- 
mony of the plaintiff on cross-examination was diametrically opposed 
to  his testimony on direct examination. The plaintiff on cross-examina- 
tion testifies that  the written statement made by him a month after the 
accident out of court, when he was a t  home with a broken back, was 
"approximately correct," and that "it may be the cart before the horse." 
These words render his testimony susceptible to the interpretation that  
when he put i n  the written statement the words "that the nose of the 
ship severed the high tension wire, . . . and the motor and leading 
edges of both wings burst into flame immediately" i t  might have been 
more accurate to have stated that  the motor and both wings burst into 
flame, and the nose of the ship severed the high tension wire. This 
would have been so if he meant to imply by the expression "the cart 
before the horse," that  the collision was the cart and the bursting into 
flame mas the horse. I t  should be borne in mind that  i t  is the sworn 
testimony on cross-examination and not the written statement made out 
of court that  is to be interpreted. 

The testimony of the plaintiff on direct examination being positive to 
the effect tha t  the flames appeared and then the collision with the wire 
occurred, and his testimony on cross-examination being at least ambigu- 
ous as to which occurred first, the flames or the collision, it cannot be 
held that  the testimony on cross-examination was diametrically opposed 
to the testimony on direct examination, and thereby support the conten- 
tion of the defendant that the court should have directed a negative 
answer to the first issue. 

The second issue reads : "2. I f  so, what amount of damages is plaintiff 
entitled to recover?" On this issue the court charged the jury in effect 
that  the measure of damages would be the difference in the reasonable 
market value of the airplane immediately before the fire and the reason- 
able market value thereof immediately after the fire. This charge is 
made the basis for  exceptive assignments of error which appear i n  the 
record and are duly set out in appellant's brief. These, assignments of 
error must be sustained for the reason that  the insurance policy upon 
which this action is bottomed prescribes the measure of I-ecovery for loss 
of the insured's aircraft. The provision of the policy upon this subject 
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is as follows : "1. Limitation of Liability and Method of Determining 
Same-This Company's liability for loss or damage to the aircraft 
described herein shall not in any event exceed the actual cash ralue 
thereof a t  the time any loss or damage occurs nor what i t  would then 
cost to repair or replace the aircraft or parts thereof with other of like 
kind and quality, nor shall it exceed: 

('In the case of a total loss, the amount of insurance on the aircraft 
involved less depreciation a t  an annual rate of 2070 on new aircraft 
(i.e.. not more than three months old a t  the time the aircraft attached 
under this policy) and 15% on used aircraft. I n  the case of partial loss 
when repairs are made by the Assured, the actual cost of any parts 
necessary to effect repairs or replacements plus the actual cost to the 
Assured of labor plus 50%, xvithout any further allowance for overhead 
or overtime; when the repairs are made by other than the Assured the 
actual cost as evidenced by bills rendered to the Assured less any dis- 
counts granted to  the Assured. I n  no event shall the liability of this 
Company for partial loss exceed the amount for which this Company 
would be liable if the aircraft were a total loss." 

There being error i n  the charge on the measure of damages, the defend- 
ant  is entitled to a new trial, and i t  is so ordered. 

New trial. 

J. A. SALMON, A D ? ~ I N I S T R A T ~ R  O F  TISHEP ShLNON, DECEASED, V. E. T. 
PEARCE A N D  HOME SECURITY LIFE INSURANCE COMPANY. 

(Filed 24 November, 1943.) 

1. F'rincipal and Agent 5 7- 
Proof of general en~ployment alone is not sufficient to charge an em- 

player with liability for negligence under the doctrine of rcspondeat 
superior. It must be made to appear that the particular act, in which the 
employee was at the time engaged. was within thr scope of his emplog- 
ment and was being performed in  the furtherance o f  his master's business. 

2. Same: Evidence $3 42b, 42d- 

Agency having been establisl~ed either by proof or by admission, the 
declarations of the agent, made in the course of his employment and in 
the scope of his agency and  while he is engaged in the businecs, are 
competent. Theg mast he the extempore utterances of the mind, under 
circumstances which constitute them part o f  the rcs gcs tm .  

3. Principal and Agent §$ lob, 13a- 
In an action for damages by plaintiff against defendants, an insurance 

agent and his employer, for personal injuries to plaintiff occasioned by 
his being hit by the automobile of the agent, where the evidence tended 
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to show that the agent drove on to the nest street after the accident, 
turned around and drove back to the scene of the accident and some ten 
minutes thereafter stated to a trilfic officer that he had been out collecting 
insurance and was on his wny home, and where an inwrance collection 
book furnished by the agent's employer w:ls found in hiq possession :1n(1 
there was evidence that the employer paid part of his aL tomobile expence. 
a motion of nonsuit as to the employer was properly granted. 

APPEAL by plaintiff from Williams, J., at March Term, 1943, of 
WAKE. Affirmed. 

Civil action to recover damages for wrongful death resulting from 
pedestrian-automobile collision. 

The individual defendant Pearce is regularly employed by the corpo- 
rate defendant as an insurance agent in its Raleigh branch to solicit and 
sell insurance and to collect premiums from policyholders. I n  perform- 
ing his duties he uses his own car, but the employer contributes $5.00 
per week toward the payment of the expense. 

At about 7:40 p.m., on 4 September, 1942, Pearce, while traversing 
the intersection of Peace and Salisbury Streets in Raleigh in his auto- 
mobile, ran into and struck plaintiff's intestate, inflicting injuries from 
which she died. There was evidence that he was traveling at  an excessive 
rate of speed and was at the time under the influence of some intoxicant. 

At the time of the accident he had on his car and in his possession an 
insurance or premium collection book furnished by hit, employer. He  
lived in the vicinity of the accident. 

Pearce did not immediately stop at the scene of the accident, but drove 
on to Railroad Street, turned around, and drove back to the scene behind 
a traffic officer. After the officer had cleawd the traffic and had helped 
place the plaintiff's intestate on an ambulance he talked to Pearce-five 
to ten minutes after he arrived. At that time Pearce stated that he "had 
been out to make a round of back calls and stopped at the filling station 
and got a bottle of beer and started home." 

"Q. Did he say what the back call for whom he was rnaking? 
"A. He  said to make a collection that he failed to make on his route; 

that he was going on his back call to make it." 
As stated by another witness, he said: "He had been out collecting 

insurance and had been at  work, and was on his way home and had 
stopped at Person Street Sandwich Shop to get a bottle of beer." 

On objection by the corporate defendant the testimony as to what 
Pearce said was excluded as to it and admitted as against Pearce only. 
Plaintiff excepted. 

At the conclusion of the evidence for plaintiff the court below entered 
judgment of nonsuit as to the corporate defendant. Plaintiff excepted, 
submitted to judgment of roluntary nonsuit as to Pearce, and appealed. 
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S a m  J .  Norr i s  arid J .  X .  Tenzp2rto?a' for p l a i n f i f ,  appel lanf .  
7'. Lot!/ I17i17iams for  rleter~tlcr~lf, crppellec~. 

BARKHILL, J. I t  is apparent from this record that  the judgment of 
nonsuit was bottomed on the conclusion that  there was no sufficient 
evidence offered tending to show that  Pearce a t  the time of the accident 
was about his master's business, so as to charge the insurance company 
with liability under the doctrine of respondent superior. I n  this con- 
clusion we concur. 

The evidence tends to show negligence and general employment, and 
nothing more. There is no evidence that  Pearce was, a t  the time and 
in respect to the transaction out of which the injury and death arose, 
engaged in discharging any duty of his employment. 

Proof of general employment alone is not sufficient to impose liability. 
I t  must be made to appear that  the particular act in which the employee 
was a t  the time engaged was within the scope of his employment and 
was being performed in the furtherance of his master's business. T r i b b l ~  
I > .  Swinson,  213 N .  C., 550, 196 S. E., 820; L i w r m a n  v. Cline, 212 N. C., 
43, 192 S. E., 809; S m i f h  1..  Xoore ,  220 N .  C., 165, 16  S. E. (2d),  701, 
and cases cited; Grier v. Grier, 192 N .  C., 760, 135 S. E., 852; Riddle 
c. W h i m a n t ,  220 IT. C., 131, 16 S. E .  (2d),  698; Robinson I ! .  Sears, 
Roebuck d2 Co., 216 N .  C., 322, 4 S. E. (2d),  889; Cole v. Funeral H o m e ,  
207 N .  C., 271, 176 S. E., 553; V a n  Landingham v. Sewing Machine Co., 
207 S. C., 355, 177 S. E., 126;  JIcLnmb 7,. Reasley, 218 N.  C., 308, 11 
S. E. (2d),  283. 

Presence of the premiuni collection book on the car owned by Pearce 
and used by him in discharging his duties does not supply the missing 
link. T a n  Landinghanz z3. Sewing Xachine  Co., supra:  Tribhle  v. 
Stwinson, supra; Creech I * .  Linen Service Corp., 219 N .  C., 457, 14  S. E. 
(2d),  408. 

Barrow T. Keel ,  213 S. C., 373, 196 S. E., 366, and P i n n i x  v. Griffin, 
219 S. C., 35, 12 S. E .  (2d),  667, relied on by plaintiff, are factually 
distinguishable. 

Was there, then, error in the exclusion of the evidence relating to 
statements made by Pearce shortly after the accident? 

Agency having been established either by proof or by admission, the 
declarations of the agent made in the course of his employment and 
within the scope of his agency and while he is engaged in the business 
( d u m  feroet opus)  are competent as, in that  case, they are, as i t  were, 
the declarations of the principal. B r i f f n i n  v. W e s f a l l ,  137 N .  C., 30, 
49 S. E., 54, and cases cited; Hunsucker T. Corbi t f ,  187 N. C., 496, 122 
S. E., 378. 
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To be competent the statement must be made while the agent is 
engaged in transacting some authorized business and must be so con- 
nected with it as to constitute a part of the res g e s t ~ .  I t  must be a part 
of the business on hand or the pending transaction, as regards which for 
certain purposes the law identifies the principal and the agent, Queen 
v. Ins. Co., 177 N.  C., 34, 97 S. E., 741; or it must be the extempore 
utterance of the mind under circumstances and at  a time when there 
has been no sufficient opportunity to plan false or mislealcling statements 
--such statement as exhibits the mind's impression of immediate events 
and is not narrative of past happenings. Tiffany on Agency, p. 252; 
Queen v. Ins. Co., supra; Hubbard v. R. R., 203 N.  C., 675, 166 S. E., 
802; Caulder v. Motor Sales, Inc., 221 N .  C!. ,  437, 20 S. E. (2d), 338. 
On this point Pinnix v.  Grif in,  supra, is also authoritative. 

Statements of an agent that are nothing more than a narrative of a 
past occurrence, h'orthwesfern Union Packet Co. v. Clough, 22 L. Ed., 
406, and which do not characterize or qualify an act presently done 
within the scope of the agency, Nance v. R. R., 189 N .  C., 638, 127 
S. E., 635, are, as against the principal, nothing more than hearsay and 
are incompetent. Brown v..Montgomery Ward & Co., 217 N .  C., 368, 
S S. E. (2d), 199; Caulder v. Hotor Sales, Inc., supra. See also Anno. 
76 A. L. R., 1125, 20 Am. Jur., 510, see. 599; Winchestar and P .  Mfg.  
Co. v. Creary, 116 U. S., 161, 29 L. Ed., 591. 

A driver's statement to a policeman, made before the person injured 
by his truck was taken away, that he was working for the defendant, 
Renfro v. Central Coal and Coke Co., 19 S. W. (2d), 766, or a chauf- 
feur's declaration that he was on a mission for his employer, is incompe- 
tent for "the act done cannot be qualified or explained by the servant's 
declaration, which amounts to no more than a mere narrative of a past 
occurrence." Frank v.  Wright,  140 Tenn., 535, 205 S. W., 434. Like- 
wise, a remark made by an automobile driver, immediately after return- 
ing to the place where he ran the car into a wagon and horses, that he 
was working for the defendant is hearsay and inadmissible for any 
purpose. Beville v. Taylor, 202 Ala., 305, 80 So., 370; see also Sakolof 
v. Donn, 194 N. Y .  Supp., 580; Lang Floral and Sursery  Co. v. Sheri- 
dun ,  245 S. W., 467 (Tex.) ; and Xoore v. Rosenmond, 238 N .  Y., 356, 
144 N. E., 639, which are to the same effect. 

That such declarations are hearsay and inadmissible in evidence is 
sustained not only by the text writers and decisions of oi;her courts but 
by many decisions of this Court in addition to those heretofore cited. 
Cole v. Funeral Home, 207 E. C., 271, 176 S. E., 553; fyrnifh v. R. R., 
68 N. C., 107; Rumbough v. Improvement Co., 112 N.  C., 751, 17 S. E., 
536; Gazzam v. Ins. CO., 155 N .  C., 330, 71 S. E., 434; Hubbard v. 
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R. R., supra;  Parr i sh  21. Mfg. Co., 211 S. C., 7, 185 S. E., 817, and 
cases cited. 

I t  follows t h a t  the testimony as to  declarations made by the defendant 
Pearce  was incompetent and  inadmissible as  against the  defendant 
Insurance  Company. These declarations were made some t ime af ter  the 
occurrence, a f te r  Pearce  had  left the scene of the  accident and  returned, 
a f te r  police had arrived a t  the scene, and  a f te r  the deceased had  been 
placed on a n  ambulance. They  clearly come under  the  hearsay rule. 

Even  if admitted, the statement made tends to show t h a t  Pearce had 
completed his work and  was a t  the t ime on his  way  home. Creech v. 
Linen  C'orp., s u p r a ;  X r L a m b  v. Beasley ,  supra. 

T h e  judgment below is 
,Iffirmed. 

(Filed 24 November, 1043.) 
1. Wills 5 16b- 

The rule gener:rlly follomd by the courts. WhWe the probate of dlipli- 
rate wills has been considered, is that, where the duplicate copy retnined 
11y the twtator is riot produc~d or its absence satiqfactorily accounted for. 
the other copy may not he admitted to probate. 

2. Wills 13, 16b, 2% 

The fact that a will wns executed in duplicate does not alter the rule 
that a will left in the custody of the testator, which cannot he found 
after his death, is presnmed to hare been intentionally des t ro~ed  by him 
aninlo recocandi. This presumption i i  of fact and may be rebutted by 
eridence. 

3. Evidence # 54- 

d presumption of law is generally indicative of a mandatory deduction 
which the law directs to he made, in the sense of a rule of law laid down 
by the court;  while a presumption of fact is a deduction from the evidence, 
a prima facie case, having its origin in the  ell recognized relation 
i~etwem certain facts i n  evit1enc.e :md the ultimate qnehtion t o  I)(. proven. 

,IPPEAL by caveators f r o m  I l a m i l t o n ,  Special  ,Judge, a t  Apr i l  Term,  
1943, of WARE. N e w  trial.  

Th is  was a proceeding t o  probate i n  solemn f o r m  the  will of H e n r y  J. 
Wall.  C p o n  the  evidence offered there was verdict f o r  propounders, and  
f rom judgment sustaining the will, caveators appealed. 

R a n k s  Arendel l  and P. 8. Wilson for propounders,  appellees. 
Jones  & Brassfield,  W i l l i a m  T .  H a t c h ,  and A.  R. House  for caceafors ,  

appel lanfs .  
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DEVIN, J. It was not controverted that  the paper writing propounded 
for probate was executed in  manner and form sufficient to establish i t  
as the last will and testament of the decedent. Bu t  its validity for that  
purpose was challenged by the caveators on the ground that  the will had 
been executed in duplicate, one copy of which had been left in the cus- 
tody of counsel and the other retained in possession by the testator, and 
that  the copy left with counsel had been ofTered for probate while the 
duplicate copy which had been retained by the testator llimself had not 
been produced or found. From this, i t  was contended, the presumption 
arose that  the testator had destroyed it with intent to revoke it as his 
will, and that  the revocation of the duplicate copy in his possession 
necessarily carried with it the revocation of the copy in the hands of his 
counsel. From an  adverse judgment below the careators bring the case 
here for review. 

This is the first instance in  which questions relating to the probate 
of a will executed in duplicate have been lresented to this Court for  
decision. The facts were these: The draftsman of the will, Mr. J. W. 
Bunn, a t  the suggestion of the testator, caused the will to be typewritten 
in duplicate-that is, by the use of carbon paper, two identically written 
papers were prepared. Both papers were signed by the testator and 
attested by two witnesses, a t  the same time, thus constituting them 
duplicate originals. One of the duplicates was left in the custody of 
Mr. Bunn, and the other duplicate was retained by the testator and 
carried to  his home. Some ten months later the testator died. Mr. Bunn 
delivered the duplicate copy of the will left in his custody to the clerk 
for probate. The other duplicate copy which had been retained in 
possession by the testator was not produced and could not be found. 

The rule generally followed by courts where the probate of duplicate 
wills has been considered is that  where the duplicate copy retained by 
the testator is not produced or its absence satisfactorily accounted for, 
the other copy may not be admitted to probate as the testator's last will 
and testament, for  the reason that  the presumption of revocation would 
arise from proof of the possession of the paper by the testator before 
his death and its unaccounted for absence thereafter, and the revocation 
of the duplicate copy retained by the testator would necessarily consti- 
tute a revocation of the copy in the custody of another person. This 
seems to  be the rule adopted by_ the S e w  York courts. C'rossman e f  al. 
1.. Crossman e f  a?., 95 N. Y., 145 ;  Roche 1 % .  Jason ,  185 S. Y., 1 2 8 ;  
In  re Schofield's Wi l l ,  129 N .  Y .  S., 190 ;  I n  re Field's T1:ill. 178 N. Y. 
S., 778; I n  re Moore's Esfate,  244 N .  Y .  S., 612. 

I n  the last case cited, I n  re Moore's E s f n f e ,  supra, thta will was exe- 
cuted in  triplicate. After the testator's death two copies which had 
been in  the custody of others, were offered for probatc., but the one 
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retained by the testator v a s  not fouad. There being no evidence of its 
exiitence at the tin]? of his death, t rob ate of the wills offered was 
denied. The Court said : "It is a fair  presumption that  the testator has 
tlcstroyed his nil1 with illtent ro rr \oke it where it was last seen in hi5 
pos.e4on and cannot be found after his death." 

The same reasoning u a s  applied by the Supreme Court of Pennsyl- 
7 ania, In-re Ra tcs ,  286 Pa. ,  553, 134 Xtl., 513, where i t  was held that  
the fact that  the will was executed in duplicate did not alter the rule 
that  a will left in the custody of the testator which cannot bc found 
after his death is presumed to have been intentionally destroyed animo 
rc~.ocondi .  I t  was also said in that case. "had the original been found, 
or had i t  been shown to ha\-e heen lost or accidentally destroyed, there 
can be no doubt of the admissibility of the duplicate and its being 
entitled to probate as the testator's will." 

I n  the annotation on this subject in 48 A. L. R., 297, authorities are  
cited in support of the rule stated that where a testator destroys or is 
presumed to hare  destroyed with intent to revoke the copy of his dupli- 
cate will retaincd in his po.;session, in the absence of proof to the con- 
trary, the iluplicate in another'? hands will be held revoked. The same 
principle is stated in 65 C. J., '322, with citation of a number of deci- 
iions from different jurisdictions in support. 

I n  Goodale v. X u r r n y ,  227 Iowa, 843, 126 A. L. R., 1121, it was said, 
"The rule is practically unquestioned that  in the absence of any evidence 
as to circumstances of destruction, a presumption arises that  a will 
which was in the custody of a testator, and which cannot be found a t  
his death, was destroyed by him with the intention of revoking it." I n  
order to revoke a will thrre muqt be both the physical act of destruction 
or cancellation and the intention that  the act hare  this effect. Both 
must concur. The presumption, however, that  the testator destroyed the 
paper with the intent to revoke i t  as his will is not one of law but 
of fact, and may be rebutted by evidence of facts and circumstances 
showing that  its loss or destruction was not or could not have been due 
to the act of the testator or that of any other person by his direction and 
consent. 

I n  I n  re H e d g r p e t h ,  150 S. C., 245, 63 S. E., 1025, where the copy 
of a lost will was attempted to be probated, it was said, ('The will not 
being found, there is a presumption of fact that  it was destroyed by the 
testator n n i m o  revocnndi," and that  the burden was on the propounder 
"to show the original will was lost or had been destroyed otherwise than 
by the testatrix or with her consent or procurement." 

I n  In  re S t ~ i n l c e ' s  Il'ill. 95 Wis., 121, it was said that  if i t  appeared 
that  the will was last knon-n in the possession of the testatrix and after 
her death could not be found "a prima fac ie  presumption would arise 
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that  she had destroyed it, with the intention of revoking; it-a presump- 
tion subject to be rebutted by competent evidence." Tc the same effect 
is the holding I n  the Matter of Johnson's Will, 40 Conn., 587; I n  re 
Walsh's Esfafe, 196 Mich., 42, and McClellan a. Owens, 335 Mo., 884. 
"Whether or not the presumption of revocation is rebutted is a question 
for the jury. Thornton on Lost Wills, see. 73, citing cases.'' Re Foers- 
ter's Estate, 177 Nich., 574 (585). The rule that  the presumption of 
revocation, which arises from the fact that  the duplicate copy of the will 
retained by the testator cannot be found after death, is rt rebuttable one, 
is illustrated by the case of Glockner v. Glockner, 263 Pa., 393, where 
the lost mill was last seen in the possession of the testator, and evidence 
was offered that  i t  was thereafter physically impossible for him to have 
des t ro~ed  the will or procured its destruction to the tiine of his death. 
It was held that  the presumption that  he destroyed i ;  with intent to 
revoke i t  mas rebutted, and judgment sustaining the will was affirmed. 
An even stronger case for the propounder was Xanagi'e c.  Parker, 75 
S. H., 130. There the will was executed in duplicate, and the testatrix 
herself destroyed the copy she had retained. But  it war; shown that she 
did so not for the purpose of revocation, but to appease some of her 
relatives, expressing the intention that  the other copy in custody of 
another should continue to represent her will. Judgment sustaining the 
will was affirmed. A statement of this principle, as it applies to the 
probate of a will executed in duplicate, is also found in 2 Greenleaf on 
Evidence, sec. 682, from which we quote: "If the will was executed in 
duplicate, and the testator destroys one part, the inference generally is 
that  he intended to revoke the will; but the strength of the presumption 
will depend much on the circumstances. Thus, if he ciestroys the only 
copy in  his possession, an  intent to reroke is very strongly to be pre- 
sumed; but if he was possessed of both copies and destroys but one, it 
is weaker." 

What  is the nature and effect of the presumption of revocation to 
which these circumstances give r ise? B distinction was drawn by Wal- 
ker, J., speaking for the Court, in Cogdell v. R. R., 132 N. C., 852, 
44 S. E., 618, between a presumption and an inference. This was said 
in reference to the question whether one whose death was caused by 
the negligence of another was presumed to have exercised due care, or 
whether from the instinct of self-preservation an  inference to that  effect 
would arise. The Court held in that  instance i t  was a ~ r e s u m ~ t i o n  
rather than an  inference. This distinction is discussed in  Annotation 
in 95 A. L. R., 162, where numerous cases on the subj~sct are collected. 
However, the term presumption as connotating a presuinption of law is 
generally used as indicative of a mandatory deduction which the law 
directs to be made, in the sense of a rule of law laid down by the Court, 
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while a presumption of fact used in the sense of an  inference is a deduc- 
tion from the evidence, having its origin in the well recognized relation 
between certain facts i n  evidence and the ultimate question to be proven. 
Rose 7). T e l .  Co., 328 &lo., 1009, 81  A. L. R., 400; Judson  L!. Bee Hive 
i l u f o  Service, 136 Oregon, 1, 74 A. L. R., 944; ilferkel E .  Rai lway  Asso- 
ciaf ion,  205 Mo. App., 484; Indianapolis c. Keeley, 167 Ind., 516; 
1 Greenleaf on Ev., sec. 48 (note). 

I n  the case of 8. v. Davis, 214 N .  C., 78'7, 1 S. E. (2d),  104, the effect 
of prima facie or presumptive evidence is discussed by Barnhil l ,  J . ,  and 
in S. v. Holbrook, posf,  622, it was held in an  opinion by C h i e f  Just ice 
Stacy  that what has been denominated a presumption of fact, when i t  
related to the doctrine of recent possession in the law of larceny, was t o  
be considered merely as an  evidential fact or a circumstance, rather than 
as a presumption which would impose a burden on the defendant. In 
L ~ P  7). Pearce, 68 X. C., 76 ( M ) ,  Chief .7usfice Pearson classifies the 
different kinds of presumptions, particularly those arising out of certain 
fiduciary relations. 

I n  Managle 1 . .  P a r l i ~ r ,  75 S. H., 139 (141), referring to the presump- 
tion of revocation of a will arising from its absence a t  the time of death, 
it  was said:  "When i t  is said that  a presumption of intent to revoke 
arises from the testator's act of destroying that  copy of a will executed 
in duplicate which is within his reach, it is not to be inferred that  a 
presumption juris e f  de jur f  is meant. The presumption referred to is 
not an  irrebuttable conclusion of law. I t  is a mere inference of fact." 

I n  Wigmore on Evidence, see. 2491, we find it said: "The distinction 
between presumptions 'of law' and presumptions 'of fact' is in truth the 
difference between things that are in reality presumptions and things 
that are not presumptions a t  all," and that "a 'presumption of fact,' in 
the loose sense, is merely an improper term for the rational potency, or  
probative value, of the evidentiary fact." I n  Xockowik  v. Razlroad, 
196 Mo., 550 (571), L a m m ,  J . ,  referred to presumptions, when under- 
stood in this sense, as "the bats of the law, flitting in the t ~ i l i g h t  but 
disappearing in the sunshine of actual fact.." In citing this case 
Mr. Wigmore adds : "If similes are in order, why not say that presllmp- 
tions are the pitcher's 'fair balls.' which, unless the batsman hits them, 
become 'strikes,' and may finally put the batsman out?" 9 Wigmore, 
290; Stumpf I>. , l fonfgomery, 101 Okl., 257. 

The fact of possession of the will by the testator before his death 
and its unexplained absence after his death, nothing else appearing, 
would raise the presumption of fact that  it had been destroyed by the 
testator with intent to revoke. Scoggirts I > .  Turner ,  98 N .  C., 135. But 
as soon as the circumstances attendant upon the disappearal~ce of the 
paper are made to appear, the presumption loses its potency and the issue 
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becomes one for the jury. The weight to  be given a rebuttable pre- 
sumption of fact was stated in G i l l ~ t t  v. Tracfion Co., 205 Mich., 410. 
as follows: "It  is now quite generally held by the court$ that  a rebutta- 
ble or prima facie presumption has no weight as evidence. I t  serves to 
establish a prima fucie case, but if challenged by rebutting evidence. 
the presumption cannot be weighed against the evidenze. Supporting 
evidence must be introduced, without giving any evidential force to the 
presumption itself." This language was quoted with approval in Gnion 
Trust Co. c. Car Co., 219 Xich., 557, and again by Brogden, J., in 
Jeffrey v. N f g .  Co., 197 N.  C., 724 (727))  150 S. E., 503. S. v. Bosusell, 
194 N .  C., 260, 139 S. E., 374. A similar view was expressed by the 
Supreme Court of Massachusetts in Clifford c. Ta?ylor, 204 Mass., 358 
(361). See also Christiansen 1 % .  Rilber, 282 Mich., 403, and Schaub 
P. R. R., 133 No. App., 444. 1 Elliott on Evidence, sec. 91;  1 Jones 
Law of Evidence in  Civil Cases, secs. 9, 10 and 104 ( a )  ; 31 C. J. S., 733. 

I t  seems clear, therefore, that  whatever   resumption arose from the 
nonproduction of the testator's copy of t h ~  will in this case i t  was a 
rebuttable one, and that  i t  mas for the jury to determine from all the 
evidence whether or not i t  had been destroyed by the testator with 
intent to revoke, the burden of proof being upon the propounder to 
establish the will and hence to show that  its loss or des1,ruction was not 
by his act or procurement. I n  re Hedgepeth, 150 N .  C., 245, 63 S. E., 
1025; Helbig v. Ins. Co., 234 Ill., 251 (257) ; NcClellan v. Owens, 335 
Mo., 884, 95 A. L. R., 711. Any competent evidence to this effect was 
sufficient to carry the case to the jury. 

The  caveators, however, complain that  the court instructed the jury to 
answer the issue in favor of the propounder if they found the facts to 
be as all the evidence tended to show. They contend the court erred in 
holding that  the evidence was so conclusive as to compel a verdict for 
propo&der, if all the evidence were accepted as true. - ~ n  examination 
of the evidence set out in the case on appeal shows that  the circum- 

A * 

stances relating to the loss of the will, briefly stated, were as follows: 
The testator lived in Wake County a n  the farm on which he was born. 
H e  left surviving seven sons and daughters, several of whom lived in 
the county. A granddaughter lived in the home with him. The farm 
on which he lived was by his mill devised to be divided between a son 
Furman Wall and a daughter Hazeline WalI Faulkner, his youngest 
child. Small bequests were made to his other children. The will was 
executed in January,  1942. I t  appeared that  some time thereafter the 
testator gave to Hazeline Wall Faulkner, or her hushand, $1,000 for 
the purchase by them of land in Vance County. The duplicate copy of 
his will retained by testator was placed by him in the bottom or drawer 
of a buffet in his kitchen where other valuable papers were kept. This 
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drawer mas locked and he kept the key. On 20 November, 1942, he 
became sick, and on the 21st was taken to a hospital in Raleigh. H e  
remained there until Sunday, 29 November, when he was brought back 
home, so weak he had to be lifte& out of the automobile into the house, 
and remained in his bedroom, unable to get u p  without assistance or to 
walk. Another room s e ~ a r a t e d  his bedroom from the kitchen. His sons 
and daughters visited him. H e  was u p  and about the house a par t  of 
the time from Sunday until Wednesday. Growing worse, he was taken 
back to the hospital Wednesday, 2 December, and died there 3 December. 
One of the propounders, Hazeline Wall Faulkner, testified she saw the 
will on Tuesday, 24 November, after her father had been taken to the 
hospital. I t  was in the buffet drawer where he kept his papers. She 
testified she returned to his home Tuesday morning (1 December), about 
seven o'clock. "He was sitting in a chair and we helped him to bed and 
he never got out of bed again." After the funeral the house was locked 
up. Later Fu rman  Wall, son of the decedent, accompanied by two dis- 
interested persons, went to the house to look for the will, and found the 
buffet unlocked and the will gone. After search it could not be found. 

u 

The keys to the buffet were gone and were never found. 
On the  other hand, the caveators' evidence tended to show that  in 

August, 1942, the testator spoke to another attorney and asked what he 
would charge to write a will. Later, to another witness he spoke about 
his will as if he contemplated making changes in the disposition of his 
property. T o  another he complained of his son Furman who was plan- 
ning to move away, and of his granddaughter who because of some 
disagreement had temporarily left him, and said he was going to  see 
they didn't get anything else he had. However, i t  appeared the son did 
not more away and the granddaughter returned.  noth her witness testi- 
fied he heard the propounder Hazeline Wall Faulkner say after testa- 
tor's death that  he did not leave a will "because he told me he had done 
away with it." Caveators also introduced without objection a letter 
to the testator written by N r .  J. W. Bunn, dated 20 October, 1942, 
referring to the contemplated purchase of land for his daughter Hazel- 
ine, suggesting that  "if you make such purchase i t  would change the 
status of your estate and that  you would want to change your will." 
There was no evidence of any response to this letter. The propounder 
denied she had made the statement attributed to her. 

Without expressing any opinion as to the facts, or the weight of the 
evidence, we think the trial judge was in error in giving the instruction 
complained of, and that the questions involved in the issue of devisavif 
v e l  non xere  for the jury to determine under appropriate instructions 
from the court. 

New trial. 
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STATE v. W. W. LOWERY. 

(Filed 24 November, 1943.) 
1. Automobiles 5 32- 

The violation of a traffic law, unintentionally or mere1.y through a want 
of ordinary care, will not constitute culpable negligence unless the pro- 
hibited act is in itself dangerous-i.e., likely under the circumstances to 
result in death or great bodily harm. 

2. Automobiles § 32+ 

The violation of statutes, against driving an automobile while intoxi- 
cated, C. S., 2621 (286), and against failure to give certain signals, C. S., 
2621 (301), if conceded, is not: sufficient to sustain a prosecution for 
involuntary manslaughter, unless a causal relation is shown between the 
breach of the statute and the death. 

3. Automobiles § 3% 

In a criminal prosecution for a felonious slaying, t ~ y  an automobile 
collision, where all testimony tended to show no excesriive speed on the 
part of defendant, no clear evidence of a left turn in front of the oncom- 
ing car which hit defendant's car causing the death, no failure to give 
any signal which defendant was under obligation to glve, and the only 
evidence of intoxication of the defendant was by one witness, contrary to 
that of several others, and where there was no contenl:ion by the State 
that defendant's conduct was such as to sustain a conviction a t  common 
law irrespective of the statutes, C. S., 2621 (286), and 2621 (301), motion 
for judgment of nonsuit should have been allowed. 

APPEAL by defendant from Ervin, Special Judge, a t  May  Term, 1943, 
of ROWAN. 

Criminal prosecution tried upon indictment charging the defendant 
with the felonious slaying of one Mrs. A. cJ. Rohr. 

The evidence discloses tha t  the automobile wreck which caused the 
death of Mrs. Rohr occurred on Highway KO. 29, south of Salisbury, 
N. C., on Saturday night, 17 October, 1942. The highway is forty feet 
wide with four lanes for traffic. 

C. C. Allison, a colored man, testified that  he was driving south on 
this highway about 1 0 3 0  or 11:OO o'clock on Saturday night in com- 
pany with a colored man and woman. That  he was operating a 1937 
Ford automobile, which belonged to one Sherrill, who was in the car 
with him. "That as he came over a little rise around the curve he saw 
the car operated by W. W. Lowery coming north meeting him on his 
side of the road;  and the said car cut across the road right in front of 
him to the left a t  a point about twenty feet before he reached the drive- 
way of Mr. Kluttz. H e  didn't observe any signal from the other car and 
collided with his car. The cars came to rest on his side of the road." 
On cross-examination, this witness testified that he had drunk one bottle 
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of beer about 6:00 o'clock on Saturday and that  the other people with 
him in  the car were '(feeling pretty good." That  he saw the Lowery car 
for  ('as much as 300 yards away." That  the front wheels of the Lowery 
car had reached the left shoulder of the highway when he (Allison) 
hit him. 

Arthur Harkey testified tha t  he arrived a t  the scene of the wreck 
immediately after it occurred, but did not see the wreck. H e  also testi- 
fied, ('From the conversation I had with him and the observation of 
Lowery, he was drinking pretty heavy.'' H i s  further testimony discloses 
that  the only conversation he had with the defendant was while Lowery 
was still i n  the car, under the wheel. Harkey was standing on the right- 
hand side of the car and asked Lowery about taking them to  the doctor. 
Lowery said none of them were hurt. 

The defendant testified: That  he left his home about 8:00 o'clock 
p.m., on Saturday, 17 October, 1942, to go after his sons who were a t  a 
corn shucking. H e  invited 31. J. Ford to go with him. According to the 
evidence, Mr. Ford requested the defendant to  ride u p  the road to a 
filling station. While a t  the filling station Mr. Ford was talking with 
some women, and one of them asked him for a drink. H e  asked the 
defendant to take them u p  the road where they could get something to 
drink. The defendant further testified : "I had not had any liquor, beer, 
wine or any intoxicant to drink that  day. I slowed down and parked in 
front  of the walkway, which was beyond the driveway. Someone said, 
'Back up and pull in the driveway.' I backed u p  about six feet and 
started to pull in when this car came over the hill a t  a high rate of 
speed and run  into me. There wasn't anything coming when I started 
to back up. I stayed there about fifteen or twenty minutes after the 
collision. Two cars came u p  and carried the ladies to  the hospital. 
After we got the women to the hospital me and Allison were there 
together. H e  helped me to get my car loose from his and agreed to settle 
it between us as to damages. I didn't think any of the women were 
hur t  very much. H e  went off to get a wrecker and I went home. H e  
did not say anything about calling the law. The Negroes and Mr. Ford 
were present. I did not see Mr. Harkey there. I went straight home 
from there where I saw my  wife and children. . . . I hadn't had any- 
thing to drink a t  the filling station. I did not know the place. I Tvas 
headed North. I drove past the driveway, parked in front of the walk- 
way and started back to the driveway and backed u p  about six feet to 
pull into the driveway. I was not under the influence of intoxicants. I 
was not there when the officers arrived, I left because me and him came 
to  an  agreement." 

Patrolman Lassiter testified that in response to a call he went to the 
scene of the wreck. Mr. Lowery, the defendant, was not there and he 
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did not see him until two nights later. "Allison was there. He  was 
sober." On cross-examination, he testified : "I smelled alcoholic odor on 
Allison's breath. That no skid marks were made by either car until 
after the impact. The front wheels of the Chevrolet appeared to be 
about the edge of the road on his left crossways of the road, not quite 
on the shoulder. There was twenty-five or thirty feet of road unblocked 
on the left going South. I t  was about 11 :00 o'clock and quite a number 
of people were present, including Allison and Mr. Harhey, neither said 
anything about Lowery being intoxicated or drinking. Mr. Lowery 
stated in response to a question by the court (at  the preliminary hear- 
ing) that he had driven past the driveway and backed up and started 
back across." 

M. J. Ford testified : "That Lowery came to his house about 8 :30 and 
asked him to go with him to the country. They came to Charlie 
Coughenhour's place. I met four girls down there, Mrs. Eluttz, Mrs. 
Scarboro, Mrs. Brandon and Mrs. Rohr. I never had mljt Xrs. Brandon 
or Mrs. Rohr. Mrs. Brandon asked me for a drink and I did not have 
one. I suggested that we go up the road and get one. I asked Mr. 
Lowery to carry us up there, which he did. We drove up in front of the 
brick house in front of the walkway where they said  top. They told 
Mr. Lowery to back up and pull in the driveway. Mr.  Lowery backed 
towards the driveway. He  had to back out into the road to straighten 
up. When he started towards the driveway the wreck happened. The 
front wheels were off the cement. The colored fellow was in the second 
lane when he got right at  us. Instead of going around he pulled back 
to the outside curb on the right. His radiator hit about the door. H e  
was going fast. Mr. Lowery was sober. I never saw him take a drink 
of liquor in my life. I was in his presence from 8:30 until the wreck. 
We stayed at the scene of the wreck twenty-fire or thirty minutes. I did 
not see Mr. Harkey. Xo one was there when we left." 

Mrs. Wilma Scarboro testified: "That she was with Mr. Lowery and 
the others that night. Mr. Lowery was sober." 

Mrs. Ruth Pendix testified: "That she had been in the presence of 
Mr. Lowery about an hour and was in the car with him at the time; that 
he was perfectly sober. We drove past the driveway and went to back 
up. There wasn't a car in sight. We went to turn into the driveway. 
This car came over the hill and hit us before we could get into the 
driveway." 

C. C. Allison, who testified for the State, admitted that he had been 
arrested and convicted for drinking. Harkey admitted that he was 
convicted about five years ago for transporting liquor That he tried 
to wreck the sheriff's car and the officers shot the tires down on his car. 
He  paid a fine of $500.00 and the damage to the sheriff's car. 
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The defendant Lowery admitted that  he had been indicted one time 
for  driving while intoxicated. 

The defendant's witness Ford admitted he had been indicted twice 
for drinking. 

Harkey and Lowery offered evidence as to their good character in 
recent years. 

Verdict : Guilty of involuntary manslaughter. Judgment : That  the 
defendant be imprisoned in  the State's Prison a t  hard labor for not less 
than two nor more than three years. 

Defendant appeals, assigning errors. 

Attorney-General L l l c ~ ~ ~ ~ l J a n  and Assistant Attorneys-General Patton 
$and Rhodes fo r  the State. 

C. M. Llcrcellyn for defendanf. 

DEXXY, J .  The defendant excepts and assigns as error the refusal of 
his Honor to sustain his motion for judgment as of nonsuit. " - 

The State is relying upon the breach of tn-o statutes by the defendant 
to sustain the judgment below, to  wit, section 101, chapter 407, Public 
Laws of 1937, N. C. Code of 1939 (Nichie) ,  section 2621 (286)) which 
makes it unlawful for any person to drive an  automobile on the highways 
of the State while under the influence of intoxicating liquor or narcotic 
drugs;  and section 116 of the same Act, N. C. Code of 1939 (Xichie) .  
section 2621 (301), which requires the drirer  of an automobile upon a 
highway to give certain signals before starting, stopping or turning said 
motor vehicle from a direct line of traffic. 

The real question s resented for our consideration is whether or not 
the evidence presented on this record is sufficient to show culpable or 
criminal negligence on the part of the defendant. The violation of the 
statutes referred to herein. if conceded. is not sufficient to sustain a 
prosecution for involuntary manslaughter unless a causal relation is 
shown hetneen the breach of the statute and the death of Mrs. Rohr. 
5'. v. Pnffcrfirld, 198 S. C., 682, 153 S. E., 155. The violation of a 
traffic law unintentionally or merely through a want of ordinary care 
would not constitute culpable negligence unless the prohibited act was in 
itself dangerous-ie., likely under the circumstances to result in death 
or great bodily harm, 9. 1 % .  Sfansell, 203 3. C., 69, 164 S. E., 580, in 
which case the Court said:  "Ordinary negligence is based on the theory 
that  a person charged with negligent conduct should have known the 
probable consequence of his ac t ;  culpable negligence rests on the assump- 
tion that he knew the probable consequences but was intentionally, reck- 
lessly, or wantonly indifferent to the results. With  respect to the breach 
of a statute enacted in the interest of public safety a basic concept may 
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involve the distinction between the intentional violation of the statute 
and tlie negligent failure to  observe its provisions." 

There is no evidence that  the defendant was driving a t  an  excessive 
rate of speed. The only evidence tha t  the defendant made a left  t u rn  
and drove his car  i n  front  of the Sherrill car, which was driven by 
Allison, was the testimony of Allison, and his evidence not clear as to  
whether Lowery was approaching on the right or  left side of the road. 
The defendant and two other witnesses testified tha t  defendant's ca r  
was driven on the left side of the highway in front of tlie Kluttz home, 
and that  the defendant was requested to back his car and enter the drive- 
way of the Kluttz home. That  a t  the time he backed his car into the 
highway, for the purpose of entering the driveway, no c a p  was approach- 
ing from the north, but before the defendant could complete the opera- 
tion the car driven by Allison approached at a high rate of speed and 
ran into defendant's car. dllison testified he saw the Lowery car for "as 
much as three hundred yards." I f  this is correct and the defendant was 
approaching him or backing his car  in the lane of traffic on Allison's 
right, i t  was the duty of *4llison to operate his car with due caution and 
circumspection under the circumstances. H e  testified, however, he did 
not make any effort to  slacken his speed. There is evidence to the effect 
that the front wheels of the defendant's car were on the shoulder of the 
highway entering the driveway, a t  the time of the wreck, and that a 
distance of twenty-five or thir ty feet of the highway on the left going 
south was unobstructed. One witness testified that  Allison was in the 
second lane until "he got right a t  us. Instead of going around he pulled 
back to the outside curb on the right." 

Furthermore, if defendant was parked on the left-hand side of the 
road, and no car was in sight a t  the time he undertook t:, back into the 
road for the purpose of entering the driveway a t  the Xluttz home, he  
was under no obligation to give a signal. Sfomll  1 . .  R n g l o n d ,  211 N. C., 
536. 190 S. E., 899. Moreover, the difficulty in seeing a hand signal a t  
night is pointed out in the case of Bufner 1.. Spease,  i317 N. C., 82, 
6 S. E. (2d) ,  808, in which the Court said:  "I t  is a matter of common 
knowledge that  a hand signal can seldom be seen by the driver of an  
approaching car under the circumstances here disclosed, because to him 
the other driver's hand mould be in the shadow of his own light." 

The only evidence to show a breach of the statute making it unlawful 
for a person to drive an automobile on the highways of this State under 
the influence of liquor, was the testimony of the witness, Harkey, to the 
rffect: ('From the conversation I had with him and the observation of 
Lowery, he was drinking pretty heavy." T ~ P  defendant snd four other 
witnesses testified the defendant mas sober and had not h , ~ d  anything to 
drink. The  witness Allison, the driver of the other car involved in the 
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wreck, admitted he had drunk a bottle of beer earlier in the evening 
and that  his companions in  the car were "feeling pretty good." The 
investigating officer testified: "I smelled alcoholic odor on Allison's 
breath." Neither Allison nor Harkey informed the investigating officer 
that  Lowery was drinking and both were present while the officer was 
investigating the accident. 

I n  the case of S. v. Satterfield, supra, this Court said: "There is 
ample evidence of the defendant's disregard of the statute; his failure 
to  obey the law was the negligent omission of a legal duty. Ledbetter 
tl. English, 166 N .  C., 125. Bu t  this was not sufficient within itself to 
warrant  conviction. There are yet to be considered the element of 
causal relation, and, indeed, of proximate cause; for  mere proof of a 
negligent act does not establish its causal relation to  the injury." There 
is no contention on the part  of the State that the conduct of this defend- 
ant  was such as to sustain a conviction a t  common law irrespective of 
t he  riolation of the statutes relied upon, as was the case in 8. v. Huggins, 
214 K. C., 568, 190 S. E., 926; 8. 21. Landin, 209 N. C., 20, 183 S. E., 
526;  8. P .  Palmer, 197 N .  C., 135, 147 S. E., 817; 8. v. Trott, 190 
N .  C., 674, 130 S. E., 627; S. v. Gray, 180 N .  C., 697, 104 S. E., 647; 
8. v. Gash, 177 IY. C., 595, 99 S. E., 337; and S. 2.. McIver, 175 N .  C., 
761, 94 S. E., 682. 

Moreo7-er, as pointed out in 8.  v. Cope, 204 K. C., 28, 167 S. E., 456, 
there is a difference in negligence which renders one civilly liable in 
damages and culpable or criminal negligence in the law of crimes. 
Stacy, C. J., speaking for the Court, in the above case, said:  "An unin- 
tentional violation of a prohibitory statute or ordinance, unaccompanied 
by recklewness or probable consequences of a dangerous nature, when 
tested by the rule of reasonable prevision, is not such negligence as 
imports criminal responsibility. 8. v. Stansell, supra; S. v. Agnew, 
202 N .  C., 755, 164 S. E., 578; S. v. Satterfield, 198 N. C., 682, 153 
8. E., 155; S. v. Tankersley, 172 N .  C., 955, 90 S. E., 781; S. v. Horton, 
139 N. C., 588, 51 S. E., 945." 

We think the evidence as to the failure of the defendant to  give a 
signal as required by the statute, when considered in its most favorable 
light for the State, is insufficient to show culpable negligence. As to the 
breach of the other statute upon which the State relies to  sustain the 
tr ial  court, conceding that  there is some evidence of the intoxication of 
the defendant, there is no evidence on this record of reckless driving or 
other misconduct on the part  of the defendant resulting from intoxica- 
tion which shows such proximate causal relation between the breach of 
the statute and the death of Mrs. Rohr as is essential to a prosecution 
for involuntary manslaughter, S. v. Satterfield, supra. I t  is i n  thi i  
respect that  this case is distinguishable from other decisions of this 
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Cour t  involving violations of the  s tatute  which makes it unlawful  to 
drive a n  automobile on the highways of the S ta te  while under  the 
influence of intoxicating liquor o r  narcotic drugs. S. v. Landin,  supra; 
S. v. Dills, 204 N. C., 33, 167 S. E., 459; S. v. Harvel l ,  204 IS. C., 32, 
167 S. E., 459; 8. v. Pa lmer ,  197 N. C., 135, 147 S. E., 817; S. v. 
Leonard, 195 N. C., 242, 141 S. E., 736; S. v. Jessup, 1183 S. C., 771, 
111 S. E., 523. 

T h e  defendant's motion f o r  judgment  as of nonsuit should have been 
allowecl. 

Reversed. 

JI. WARIIEK, CHAIRIIAK: A. C .  BOYCD. E. S. ELLIOTT, RALEIGH 
PEELE AND J. A. WEBB, CONSTITUTISG THE BOARD O F  COUNTY 
COMMISSIOSERS ASD BOARD O F  EQUALIZATION ASD REVIEW 
O F  CHOTVBN COUNTY, A N D  P. S. hlcMULLAS, TAX SUPERVISOR OF 

CHOWAN COUXTY, v. A. J. MAXWELL, CHAIRJIAN; STASLEY WIN- 
BORNE, CHARLES 11. JOHSSON, ROBERT G. DEYTCIS ano HARRY 
MchlULLAN, CONSTITUTINC~ THE SORTH CBROLINA STATE BOARD 
O F  ASSESSJSEA'T, AND MORRIS S. HAWKISS AXD L. 13. WISDHOLZ, 
RECEIVERS OF THE NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 24 Sovemher, 1943.) 

Appeal and Error 5, 40f- 

Where plaintiffs' cause was heard, in the court below, independently 
On the merits, and action on demurrers was reserved without prejudice 
to the defendants, a demurrer ore t c ~ z c a .  renewed in this Court, brings 
both questions up for decision. 

Mandamus § 2a- 

Subject to the right to review in this Court as  i t  may exist under proper 
procedure, the final action of an administrative board on a matter within 
its jurisdiction will be held to be conclusive, and mill be given effect in  a 
subsequent proceeding involving the same matter. 

Mandamus @ 2a, 2b: rlppeal and Error 18- 
Mandamus is  not a proper instrument to review or reverse an admin- 

istrative board which has taken final action on a matter within its juris- 
diction. If there has been error in law, prejudicial to the parties, or the 
board has exceeded its authority, or has mistaken its powel., or has abused 
its discretion-where the stntnte provides ncl appeal-the proper method 
of review is by ccvtiovari. 

3Iandamus 2b, 2c:  Taxation § 2 5 -  

Ma~?damus is  a proper remedy to compel the North Carolina State  
Ronrd of Assessment to perform a public duty of a ministerial nature 
imposed by statute-but not to control them in the exercise of an$ discre- 
tion. The assuming of jurisdiction for assessments over the railroad lines. 
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of common carriers and rcporting to the bereral counties their quotas of 
~alnation thereof may be regarded as ministerial duties. 

8. Mandamus § 1- 

While nza)~danz?rs is no longer regarded as a high prerogative writ, a 
peremptory m a n d a m u s  is a writ of enforcement-in the nature of an 
execution of the judgment of the court-and mill not be iqsued unless 
prtitioner h:~u shown a clear right thereto, the ministerial duty,  as  well 
a s  the neglect or refusal to perform it, mn.t appear. 

6. Mandamus # 212: Taxation # 2,- 

Where a railroad, under an order of the Interstate Commerce Com- 
mission, abandons its operations as a co~nn~on carrier on a portion of its 
road, cancels its tariffs over same and thereafter does not operate over 
such portion of its line. except to haul away the scrap as the roadbed 
is dism:tntled and qalrnged, it ceaues to be vested with a character which 
nould bring it within the jurisdiction of the State Board of Assessment 
for appraisal and taxation. C. S., 7971 (193),  ct  seq. 

APPEAL by plaintiffs from Jolznson, Spec ia l  Judge ,  a t  March Civil 
Term, 1943, of WAKE. 

I n  this proceeding the plaintiffs sought a peremptory mandamus to 
hare  the defendant receirers to cause to be listed with the State Board 
of Assessment, for the year 19.21, as a part of the track, roadbed and 
right of way of the Il'orfolk Southern Railroad Co., that part of its road 
running from Edenton, i n  Chowan County, to Xorfolk, Virginia, which 
lies within the State. and to compel the said Board of Assessment to 
include the same in  determining the pro rata part  of the total valuation 
of the railroad in  North Carolina to be apportioned to Chowan County 
for that year, and to certify such apportionmellt to the Board of Com- 
missioners of the county. 

The complaint, omitting formal parts and the prayer for relief, is as 
follows : 

''1. Plaintiffs, other than P. S. McMullan, constitute the County 
('onm~issioncrs and Board of Equalization and Review of Chowan 
('011nty, K. C., and plaintiff, P. S. NcMullan, is Tax Superrisor of said 
County. The defendants, A. J.  Maxwell, Chairman; Stanley Winborne, 
Charlrs 31. Johnson, Robert G. 1)eyton and H a r r y  Xchlullan, constitute 
the S o r t h  Carolina State Board of Assessment and the defendants, 
Morris S. Hawkins and L. H. Windholz, are duly qualified and acting 
Keeei\rrb of the Norfolk Southern Railroad Company, having been ap- 
pointed as such by the Cnited States District Court har ing  jurisdiction. 
The said Norfolk Southern Railroad Compa~ly is a corporation incorpo- 
rated under the laws of the State of Virginia and operating a railroad 
as a common carrier in the States of Virginia and North Carolina and 
in the County of Chowan. 



606 I N  THE SUPREME COURT. [223 

'(2. Prior to August 2, 1940, the Norfolk Southern Railroad Company 
operated a railroad as a common carrier over a track, right of way and 
roadbed extending from Edenton in Chowan County, N. C., northwa,rdly 
to the northern boundsry of the County and on to Suffolk, Va. On said 
date the Interstate Commerce Commission issued its order effective 
September 2, 1940, authorizing, but not requiring, the railroad to aban- 
don its operations as a common carrier on said line, and on or about 
September 21, 1940, the said railroad canceled its tarifys over said line 
and thereafter did not operate over said line except as hereinafter alleged. 

"3. Prior to December 31, 1940, the said railroad contracted to sell 
and deliver the rails and fastenings on said line as scrap iron and prior 
to January 1, 1941, began tearing up the rails and fastenings on said line 
beginning at the Suffolk end and transporting them over the said line 
in freight cars to Edenton for delivery to the purchaser but on and for 
some time after January 1, 1941, had not reached the Chowan County 
line in tearing up the rails and fastenings and that part of the line 
located in Chowan County including its right of way, rtiils and roadbed 
were intact and in substantially the same physical condition it had been 
in  when it was used for the regular operation of trains as a common 
carrier and was capable of use for operations as a common carrier and 
was being regularly used for the purpose aforesaid. 

'(4. The railroad failed to list the right of way, track and roadbed 
from Edenton to the northern Chowan County line with the State Board 
of Assessment for taxation for the year 1941 as a part of the railroad 
line but attempted to list it with the Chowan County authorities as scrap 
iron. The County authorities refused to accept such listing and filed a 
petition with the State Board of Assessment requesting that the said 
Board require the railroad to list the said right of way and roadbed as 
a part of its line to be included in determining the pro rata part of the 
total valuation of the railroad in North Carolina to be apportioned to 
Chowan County. 

"5. After a hearing before the State Board of Assessment on August 
20, 1941, at  which the plaintiffs and the railroad were represented by 
counsel and in which the facts alleged were admitted to be true by the 
railroad, the State Board of Assessment entered the following order : 

"'ORDER, that the abandoned track involved in the appeal of the 
Norfolk Southern Railroad Company vs. Chowan County Commissioners 
be listed for the year 1941 with the local taxing units as "scrap." ' 

'(Plaintiffs have refused to accept such listing and contend that the 
track, roadbed and right of way in controversy should be listed with the 
State Board of Sssessment as part of the railroad line in Xorth Carolina 
to be included in determining the pro rata part of the total valuation of 
the railroad in North Carolina to be apportioned to Chow,iln County." 
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Upon a demurrer for misjoinder of parties, it appearing that  the 
receivers had conveyed the railroad property to  the Norfolk and South- 
ern Railroad Company, which company m-as now in operation of the 
lines of the Norfolk Southern Railroad formerly operated by the re- 
ceirers, the complaint was amended and the Norfolk and Southern 
Railroad Company was brought in as party defendant. 

I t  appears from the record that  the plaintiff sought the same relief 
by petition to the State Board of Assessment prior to the institution of 
this action, had been heard upon the merits, and the State Board of 
Assessment had denied the petition on the ground that  the owners and 
operating company had obtained prrmission of the Interstate Commerce 
Commission to abandon its operations as a common carrier on this line, 
and the company had thereupon canceled its tariffs, ceased such oper- 
ations, and mas engaged only in collecting, transporting and delivering 
to the purchaser scrap from the abandoned portion of the road, using its 
own facilities for that purpose as the road was gradually dismantled. 

Since the above facts appear substantially in the complaint, the ser- 
era1 defendants demurred thereto as not stating a cause of action; and 
a t  the same time answered, setting up the abandonment of the line as a 
carrying road, and the fact that  the offer to list the property within the 
county for local taxation had been rejected. 

The matter came on for a hearing before Hon. Jeff D. Johnson, J r . ,  
Special Judge of the Superior Court, a t  March Civil Term, 1943, of 
Wake Superior Court, upon an  agreement that  the judge might hear and 
determine the case without the intervention of a jury. Reserring action 
on the demurrers without prejudice to the defendants, Judge Johnson 
proceeded to hear the case on the merits. 

The evidence tended to show that the receivers of the Sorfolk  South- 
ern Railroad Compally obtained from the Interstate Commerce Com- 
mission an  order, effective 2 September, 1940, authorizing them to  
abandon the line running from Edenton to Suffolk, of which the road 
in controversy is a pa r t ;  that  the rwrirers thereupon canceled all tariffs 
and ceased their publication on or about 21 September, 1940, and did 
not thereafter operate the road as carriers. That  the rails had been sold 
as scrap, and were being torn up  from the roadbed, and transported and 
delivered to the purchaser, the receivers using their own facilities upon 
the road for this purpose only, as the roadbed Wac gradually dismantled. 

Upon motion of the defendants, made at the conclusion of the plain- 
tiffs' evidence and of all the evidence, judgment was entered that "the 
plaintiffs be, and they are hereby nonsuited and this action is di~niissed." 
From this judgment the plaintiffs appealed. The members of the State 
Board of Assessment and other defendants renewed in this Court, ore  
fenus, their demurrer to the complaint as not stating a cause of action. 



608 I X  THE S U P R E M E  COURT. [223 

W .  D .  P r u d e n  for plaintif fs,  appellants.  
At torney-General  M c X u l l a n  and Ass i s tan f  At torneg-General  Pn t f on  

f o r  S t a t e  Board  of Assessment ,  appellee.  
R. S. S i m m s  and  Rob t .  1-. S i m m s ,  JT., for Receivers of S o r f o l k  

Sou f l rern  Rai lroad C o m p a n y  and  for Sor fo lX .  Sou ther , l  R n i l w a y  C'om- 
pan y, defendants ,  appellees. 

SEAWELL, J. The conlplaint is a model of concisen~w and fairness. 
I t  was obviously the purpose of the pleader to strip  he case of non- 
essentials and bring the controversy to the real issue-at most a narrow 
one-upon facts about which there could be no dispute. But  the peculiar 
nature of the remedy sought, in view of the frank statements in the 
complaint, renders plaintiffs' case vulnerable in two aspects: On the 
question whether they have the right to be heard at all In the attempted 
relitigation of a matter already heard by a competent tribunal on the 
merits; and, if that  obstacle is hurdled, whether the st(itus of the rail- 
road line a t  the taxable date, as described by the plaintiffs, brings it 
within the jurisdiction of the State Board of Assessm~nt under appli- 
cable law. Machinery Act of 1939, ch. 310; Public Laws 1939, sec. 
1612, et seq.; Nichie's Code, 1939, sec. 7971 (193), et seq. 

While the plaintiffs' cause was heard independently on the merits, and 
action on the demurrers was reserved without prejudice to the defend- 
ants, the demurrer, ore f enus ,  renewed in this Court would bring both 
these questions u p  for decision. Rale igh  v. H a f c h e r ,  220 N .  C., 613, 616, 
18 S. E. (2d), 207; Gurganus  v. M c L a w h o r n ,  212 S. C.  397, 193 S. E., 
844; S t a l e y  1.. P a r k ,  202 S. C., 155, 156, 162 S. E., 202. I t  is hardly 
necessary, however, to give the plaintiffs' position two fatal  blows-by 
sustaining both demurrer and judgment on the merits; so we follow the 
pattern of the trial. I t  is not amiss to say, however, ths t  m a n d a m u s  is 
not a proper instrument to review or reverse an administrative board 
which has taken final action on a matter within its jurisdiction. P u e  2'. 

H o o d ,  Comr .  of R a n k s ,  222 1. C., 310, 22 S. E. (2d) ,  896. I f  there 
has been an error in law, prejudicial to the parties, or the board has 
exceeded its authority, or has mistaken its power, or has abused its 
discretion-where the statute provides no appeal-the proper method 
of review is by certiorari. Belk 's  Dep t .  S tore ,  Inc . ,  v. Gui l ford  C o u n t y ,  
222 N .  C., 441, 446, 23 S. E .  (2d) ,  897; P o w e r  Co. I ? .  B u r k e  C o u n t y ,  
201 N. C., 318, 160 S. E., 173; Caldwel l  C o u n t y  I ? .  D o u g h f o n ,  195 
N .  C., 62, 141 S. E., 289. Subject to the right to review in this Court 
as it may exist under proper procedure, the final action of' the Board will 
be held to be conclusive, and will be giren effect in a 'wbsequent pro- 
ceeding involving the same matter. 
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Howerer, on the hearing on the merits, plaintiffs' petition for man- 
damus Tias properly denied. Speaking now not of the receivers, or 
representatires of the new company which has taken over the railroad 
propertie. for operation, ~ l l o  are not public officers and are not subject 
to mandczi,tus to compel the performance of a private duty, but speaking 
of the members of the Board of llssessment who are public officer$. 
?uantinr)~z~t is a proper remedy to compel the performance of a public 
duty of a niiniiterial nature, \$he11 this duty has been neglected or 
declined. There is no doubt that  where the right to the writ has not 
been clouded by prerio~~.:  resort to other remedy, it will issue to compel 
the State Board of A~se~sn len t  to perform the ministerial duties imposed 
upon them by the statute-hut not to control them in the exerciqe of any 
discretion. The initial ~ t e p  of a\suming jurisdiction orer the railroad 
lines of conln~on carriers may he regarded as ministerial, and the duty of 
reporting to each of the sereral counties its quota of the total valuation 
accruing to the mileage ~ r i t h i n  it is of a like character. 

But the mnndanzuc, while no longer regarded as a high prerogative 
writ-as n a *  itq conmoll law s tah-Person c. W t a f f o ,  184 N. C., 499, 
505, 115 S. E., 336-nil1 not be issued unleqs the petitioner has shown 
a clear legal right to the writ. P o o l ( ]  1 .  Board of Examiners, 221 X. C., 
199, 10 S. E. (2d),  635; ('hnmpion z.. Bonrd of Health,  221 S. C., 96, 
19  S. E. ( 2 d ) ,  239; ITnrric I > .  Koirrrl of Education, 216 S. C., 147, 
4 S. E. ("I), 32'3; IZnlrlqh 7 % .  Public Sthool System, clnfe, 316, 26 
S E. 1 )  1 .  Certainly it n111 not issue where upon the face of the 
petition or upon the facts disrlo*ed in the eviclence, the plaintiff. hare  
no right to the relief they v e k  to obtain by such nlandatory means. 
The ministerial duty, as well a i  the neglect or refusal to perform it, 
must clearly appear, qi im a peremptory mandamus is a writ of enforce- 
ment-or in the nature of an execution of the judgment of the Court. 
Pouerc 1 . .  A t h e !  ill(,,  203 N .  C. ,  2, 164 S. E., 324; Cody 1 % .  R a r r ~ t f ,  200 
N. C., 43. 156 S. E., 146; lTThlte 1%. ('ommissioners of .Johnsfon Counfy, 
217 S. ('.. 329. 7 S. E. (2d).  825; Xcczrs 1 % .  Board o f  Educafion, 214 
N .  C., h9. 197 S. E., 752. 

a -e  agree v i t h  the court below that the evidence may be regarded as 
shox~ing a definite abandonment of the road with respect to the common 
carriage of freight and passengers, and that its use in the removal and 
transportation of scrap material during the process of dismantling and 
salvage did not veqt it nit11 a charactrr which would bring it within the 
jurisdiction of the State Board of Assessment for appraisal and taxa- 
tion. r e  are assured of the correctness of this position on examination 
of the * ta t~i te  under which the State Board of Assessment exercises its 
dntie.. with special attention to the general purpose of the Act, espe- 
cially the proviqions regarding the apportionment of the total taxable 
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value to the counties in the proportion that  the mileage therein sustains 
to the total length of the road with which it is assessed. Sec. 1613; 
Michie's Code of 1939. sec. 7971 (194). I n  such to.:al valuation is 

\ ,  

included the franchise which, with respect to the abandoned road, no 
longer exists and which, when the tariffs are canceled, cannot be exer- 
cised. Furthermore, the deterioration in value of the i.oad itself, thus 
separated from its uses, would make the equation demanded by the 
statute so inequitable as to lead to the conclusion it was not intended 
by the law. 

At  various other places we find reference in the statute indicating that  
the law refers to roads in actual operation; and we hare  come to the 
conclusion that  a road thus definitilv abandoned and retired from the 
operative system, after a proper order respecting the conrenience and 
necessity of its further operation as a carrying road has been granted 
for such abandonment, is no longer within the purview of the statute. 

The listing of this property is the care of the local authorities. We 
might say here that  the order of the State Board of Assessment that the - 
local boards list the property as "scrap" is not binding upon them in so 
f a r  as i t  characterizes the nature of the property. I n  the listing and 
the assessment of this property, they are to be guided b:y the same laws 
which apply to other property within their respective jurisdictions. I t  
may be well to say, however, that  since we consider the road as definitely 
abandoned as a par t  of the operating system, and no more to be used as 
a carrying road, the property is not to be enhanced by attributing to i t  - 

any element of value arising from that  source. Otherwise, the result 
would simply be to transfer the jurisdiction from the State Board of 
Assessment to the local boards of appraisal, to be exercised upon similar 
considerations of value. This would be manifestly improper. 

The judgment is 
Affirmed. 

STATE y. JACK SUDDRETH. 

(Filed 24 Sovember, 1943.) 

1. Courts, Superior 9s lb,  l c :  Intoxicating Liquor 9 Ba-- 
While an appeal from conviction in a Recorder's Court upon a warrant, 

charging unlawful possession on a certain date of intoxicating liquors 
for the purpose of sale, was pending in the Superior Court, that Court 
had jurisdiction to try the defendant on a bill of indictment of a later 
date charging the same offense, where the record contninq nothing to 
show that the offenses are identical. Time is not of the essence and need 
not be specified in the indictment. C. S., 4625. .4nd there iq no conflict 
of jurisdiction between the Recorder's Court under C. S., 1367, and the 
Superior Court under C. S., 1437. 
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2. Indictment § 12: Appeal and Error 3 37b- 

If a motion to qnnsh i\ not made before a plea of not guilty, the nlotion 
is addres~ed to the discretion of the trial court and is not reviewable 
on appeal. 

3. Intoxicating Liquors 3 4d- 
Where a person has in his posse~sion tax-paid intoxicating liquors in 

quantity not in excess of one gallon, in his private dwelling in a county 
in which the sale of such intoxicating liquors is not authorized by ch. 40. 
Public Laws 1937, nothing else appearing, such possession is not now 
prima facie evidence that such intoxicants are  so possessed for the pur- 
pose of sale under C. S.. 3411 (j). 

4. Intoxicating Liquors § 9d- 
In  a criminal prosecution for the unlawful poisession of intoxicating 

liquors for the purpose of sale, where all the evidence tended to show 
that accused had concealed in the apartment occupied as  a residence by 
himself and family, above a store operated by him, five pints of tax-paid 
liquor, the seals on which had not been broken, and a sixth pint was 
found by officers a t  the back door of the store, where an unknown person 
was seen to "set something down," and some empty bottles, apparently 
wine bottles, were also found in the store, motion of defendant for judg- 
ment of nonsuit, C .  S., 4643, should have been sustained. 

APPEAL by  defendant f r o m  Pless, J., a t  22 F e b r u a r y  Term, 1943, of 
CALDWELL. 

Defendant  was tried and  found gui l ty  i n  Recorder's Cour t  of Galdwell 
County on 1 9  J a n u a r y ,  1943, upon w a r r a n t  sworn out 2 J a n u a r y ,  1943, 
charging defendant with unlawful  possession on 25 December, 1942, of 
"a quant i ty  of intoxicating liquors f o r  t h e  purpose of sale." Judgment  
of the  court was t h a t  defendant be confined i n  the common jai l  of Cald- 
well County f o r  a period of six months, and  assigned to work on the 
roads under  the control and  supervision of the  S ta te  Highway and 
Publ ic  Work5 Commission, t o  be suspended upon payment  of a fine of 
$50.00 and costs. Defendant  appealed therefrom t o  Superior  Cour t  of 
Caldwell County. 

A t  F e b r u a r y  Term,  1943, of Superior  Cour t  of Caldwell County, a 
bill of indictment was found by  the grand  j u r y  charging defendant i n  
separate  counts with ( 1 )  "unlawful possession of intoxicating liquors f o r  
purpose of sale," ( 2 )  unlawful  possession of intoxicating liquors f o r  
beverage purposes, ( 3 )  unlawful  t ransportat ion of intoxicating liquors, 
( 4 )  unlawful  sale of intoxicating liquors, and ( 5 )  unlawful  purchase 
of intoxicating liquors, a l l  on 25 December, 1942. A t  said term of 
Superior  Cour t  defendant pleaded not gui l ty  and  mored t o  quash the 
bill of indictment on the ground t h a t  as  this is  a case on appeal  f rom 
the Recorder's Court ,  a court  with final jurisdiction, i t  should be tried 
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on the warrant  and not upon a bill of indictment. Motion denied. 
Exception by defendant. 

And on the trial in Superior Court upon the bill of indictment evi- 
dence for the State tends to show these facts:  Defendant has a store on 
the ground floor and he, his wife and two children live upstairs over the 
grocery store in a certain building in Caldwell County. 011 20 Decem- 
ber, 1942, officers of that  county, armed with a warrant  therefor, 
searched the premises of defendant for intoxicating liquor. While 
searching was going on defendant was downstairs in the grocery depart- 
ment, but he went upstairs while officers were there. His  wife and his 
children were there, his wife upstairs in the living quarters. and two 
men were downstairs in the store. Five pints of bottled in bond tax-paid 
liquor, two pints of which were stuck in  behind the seat of the settee, 
two pints in the back or behind the seat of the upholstered chair, and one 
pint between the mattress and springs of a bed were found upstairs in 
the living quarters. The seals had not been broken. A sixth pint was 
found a t  the back door where one of two men in the store was seen to 
stoop and ('set something down." While the evidence fails to shorn 
whether the man set i t  down, or whether the seal 011 it was broken, it 
does show that  it too was tax-paid whiskey. The offcers saw some 
empty bottles there, and Oficer Goble testified: "I saw some empty 
bottles. I can't tell whether they were whiskey bottles or not. The ones 
I saw looked more like wine bottles. I don't know whether he sells wine 
or not. I smelled of several of the bottles but couldn't tell exactly 
whether the odor was whiskey or not. I t  was just a kind of sour smell. 
. . . The bottles I saw mere wine bottles." 

Motions for judgment as of nonsuit were overruled. C. S.. 4643. 
Defendant excepted. 

The court submitted the case to the jury only upon the count charging 
defendant with unlawful possession of intoxicating l i q ~ ~ o r s  for purpose 
of sale. 

Verdict : Guilty. 
Judgment:  That  defendant pay a fine of $100.00 and costs, and be 

confined in the common jail of Caldwell County for a period of twelve 
months and assigned to work under supervision and c~ontrol of State 
Highway and Public Works Commission, the sentence being suspended 
upon conditions named. Defendant moved in arrest of j ~dgmen t .  

Defendant appealed to Supreme Court and assigns error. 

.Ittorney-General J l c ~ ? ~ u l l n ~ ~  a n d  S s s i s f n n f  L i f f o r ~ ~ e ~ ~ s - G ~ n e r a l  Pn t ton  
and Rhodes  for the  S ta te .  

7V. If. S t r i ck land  for de fendan t ,  appel lant .  
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WINBORNE, J. The record on this appeal fails to support defendant's 
exceptive assignment to the denial of his motion to quash the bill of 
indictment for that, while his appeal from a judgment of Recorder's 
Court upon warrant  charging unlawful possession of intoxicating liquor 
for the purpose of sale on 25 December, 1942, was pending in Superior 
Court, that  court did not have jurisdiction to t ry  him on a bill of indict- 
ment, of latter date than the warrant, charging the same offense. The 
record contains nothing to show that  the offenses are the same. There 
is no admission or finding of fact to this effect, and the fact that  both 
the warrant  and the bill of indictment charge that  the offense took place 
on 25 December, 1942, is not sufficient to indicate the identity of offense 
as a matter of law. Time is not of the essence of the offenqe, and the 
exact time need not be specified in  the bill of indictment. C'. S., 4625; 
S. v. Williams, 219 N. C., 365, 13 S. E. (2d) ,  617; S. c. X o o r e ,  222 
N. C., 356, 23 S. E. (2d) ,  31;  8. I . .  Trippe, 222 S. C., 600, 24 S. E. 
(2d),  340. Hence, the record fails to present conflict of jurisdiction 
between the Recorder's Court under C. S., 1567, and the Superior Court 
under C. S., 1437. Furthermore, while the record shows that motion to 
quash was made "before any evidence was offered," i t  is not clear that  
the motion was made before plea of not guilty was entered. I f  not made 
before such plea, the motion is addressed to  discretion of the trial court, 
and is not reviewable on appeal. S. c. Gibson, 221 N. C., 252. 20 S. E. 
(2d),  51. 

Defendant's challenge to the ruling of the court below in denying his 
motions for judgment as in case of nonsuit, C. S., 4643, presents for 
determination two basic questions : First  : Where a person, the defendant 
in this case, has in his possession so-called tax-paid intoxicating liquors 
in quantity not in excess of one gallon, that is, alcoholic beverages of 
such quantity "upon which taxes imposed by the laws of Congress of the 
United States or by the laws of this State" have been paid, in his private 
dwelling in  a county In which the sale of such intoxicating liquors is 
not authorized under and by virtue of chapter 49, Public Laws 1937, 
called the Alcoholic Bererage Control Act, nothing else appearing, is 
such possession now prinzn f a c i e  evidcnce that such intoxicating liquors 
are possessed by such person for the purpose of being sold? 

This is the first time that  this question has been so squarely presented 
to this Court as to require a decision on it. Ho~vever, we are of opinion 
and hold that, in so f a r  as applicable to such factual situation, such 
prima facie rule of evidence, prescribed by 3 C. S., 3411 ( j ) ,  section 10 
of the Turlington Act, chapter 1, Public Laws of 1923, is in irreconcil- 
able conflict with the provisions of the Act of the General Assembly of 
1937, entitled "An Act to Provide for the Manufacture, Sale and Control 
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of Alcoholic Beverages in  S o r t h  Carolina," chapter 49, Public Laws 
1937, and, to such extent, is repealed thereby. 

A t  the time of the enactment of the 1937 Act, chapter 49, there were 
certain statutes in effect in this State which are pertinent to be con- 
sidered in ascertaining what the Legislature intended by the provisions 
of the Act, from a State-wide standpoint. Section 3379 of Consolidated 
Statutes declared that it is unlawful for any person to have or keep in 
possession, for the purpose of sale, any spirituous liquor, and that  proof 
of the possession of more than one gallon of ~ u c h  liquors a t  any one time 
shall constitute prima facie evidence of the violation of this section. 
Section 3411 (b )  of 3 Consolidated Statutes of 1924, section 1 of the 
Turlington Act, chapter 1, Public Laws 1923, declared lhat  "no person 
shall manufacture, sell, barter, transport, import, ~ x p o ~ t ,  deliver, fur -  
nish, purchase, or possess any intoxicating liquor except as authorized 
in this article . . ." And, although section 3411 ( j )  of 3 Consolidated 
Statutes of 1924, section 10 of the Turlington Act, ch,ipter 1, Public 
Laws 1923, provided that  "it shall not be unlawful to possess liquor in 
one's private dwelling while the same is occupied and used by him as 
his dwelling only, provided such liquor is for use only for the personal 
consumption of the owner thereof, and his family residing in such 
dwelling, and of his bona fide guests when entertained by him therein," 
i t  also provided that  "the possession of liquor by any person not legally 
permitted under this article to  possess liquor shall be prima facie evi- 
dence that  such liquor is kept for  the purpose of being sold, bartered, 
exchanged, given away, furnished, or otherwise disposed of in violation 
of the provisions of this article." The only other provision of the 
Turlington Act relating to lawful possession pertained to wine for sacra- 
mental purposes. 

With knowledge of the statutes, and of strict application and liberal 
construction of the same in  the decisions of the courts '(lo the end that  
the use of intoxicating liquor as a beverage may be prevented," the 
State's policy expressly declared in the Turlington Act of 1923, 3 C. S., 
3411 (b ) ,  the General Assem'uly of 1937 in enacting chapter 49 of 
Public Laws of that year, declared : "Section 1. That the purpose and 
intent of this Act is to establish a system of control of the sale of certain 
alcoholic beverages in S o r t h  Carolina, and to provide the administrative 
features of the same, in such manner as to insure, as f a r  ,is possible, the 
proper administration of the sale of certain alcoholic beverages under 
a uniform system throughout the State." As a part  of this system pro- 
vision is made for the operation of stores in counties coming under the 
provisions of the Act, a t  which alcoholic beverages r ray  be bought 
legally. And in  section 14  i t  is declared that  "it shall not be unlawful 
for any person to transport a quantity of alcoholic beverages not in 
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excess of one gallon from a county in  Xor th  Carolina coming under 
the provisions of this Act to or through another county in Yorth Caro- 
lina not coming under the prorisions of this .let: P r o v i d e d ,  .aid alco- 
holic beverages are not being transported for the purposes of sale, and 
pr01,ided f u r ther ,  that  the cap or seal on the container or containers of 
said alcoholic bererages has not been opened or broken . . ." Moreover, 
in section 22, it is provided that  "it shall be unlawful for any person, 
firm or corporation, to purchase in, or  to bring in this State, any alco- 
holic beverage from any source, except from a county store operated in 
accordance with this Act, except a person may purchase legally outside 
of this State and bring into the same for hie personal use not more than 
one gallon of such alcoholic beverage . . ." And in swtion 2'7, i t  is 
declared that  certain laws passed in 1935, not pertinent here, and "all 
other laws and clauses of laws in conflict herewith to the extent of such 
conflict are hereby repealed." And in this Act of 1937, chapter 49, no 
reference is made to the provision of 3 C. S., 3411 ( j ) ,  as to it not 
being unlawful to possess liquor in onc'b private dnelling, ctc., as above 
quoted. And, albeit no express reference is made to the provisions of 
that part  of section 3, C. S., 3411 ( j ) ,  section 10 of the Turlington Act, 
Public Laws 1923, chapter 1, relative to the p r i m a  facie rule of evidence, 
cluoted above, the express provisions of the Act present an  irreconcilable 
conflict therewith. T o  summarize, the Legislature has said in this - k t  
of 1937, chapter 49, that  it is lawful ( a )  to purchase intoxicating bev- 
erages from a county store operated in accordance with the provisions 
of the act, and (b )  if the transportation of such alcoholic beverages be 
not for purpose of sale, to transport a quantity of same not in excess of 
one gallon from a county coming under the prorisions of the Alct to or 
through another county in North Carolina not coming under the pro- 
visions of the Act, and (c)  to bring into the State for personal use not 
more than one gallon of alcollolic beverages purchased legally outside 
of the State. These provisions are subjective in character, and har- 
monize with the p r i m a  facie rule of evidence as to possession of more 
than one gallon of spirituous liquors as contained in C. S., 3379. But  
to give general effect to thc primir f n c i ~  rule of eridence qet out in 
3 C. S., 3411 (j), would be to hold that, altliough the Lcgiclatnre has 
by this 1937 Act legalized the sale of alcoholic beverages to a person a t  
authorized stores, and although it has legalized the transportation of 
such alcoholic beverages by him "to or through" any county in this 
State, and although it has not repealed that  proriiion of 3 C. S., 3411 
( j ) ,  which says that it is not unlawful for him to posqess intoxicating 
liquor in  his private dwelling vh i l r  the same i.; occupied and used by 
him as his dwelling only, for  his personal consumption, and tha t  of his 
family residing in such d~i-elling, and his bona fide guests when enter- 
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tained by him therein, the possession of any such intoxicating liquors 
or alcoholic beverages is ''pri,nci f n c i r  e~idence" that  such person keeps 
same "for the purpose of being sold, bartered, exchanged, given awag, 
furnished, or otherwise disposed of in violation of the pi-orisions" of the 
Turlington Act, Public L a m  1923, chapter 1. 

To accept this construction is to attribute to the Legislature the 
intention to make it lawful for a person to purchase, transport and pos- 
sess in his home for the purposes mentioned, not more than one gallon 
of intoxicating liquors or alcoholic beverages, and, a t  the same time, to 
make the possession of it eridence of his guilt of a criminal offense for 
\rhich, upon charges being preferred, he may be convicted by a jury and 
subjected to punishment therefor. W e  cannot assume that the Legisla- 
ture had a n r  such inconsistent and conflicting intentions. I t  is not ours 
to make the law. That  is legislative. I t  is ours to interpret the law as 
the Legislature enacts it. 

The second basic question : Holding as we do hereinabove on the first 
basic question, are the facts a i d  circumstances of such possession of 
such quantity of tax-paid intoxicating liquors as disclosed by the evidence 
in the record on this appeal, taken in the light most favorable to the 
State, sufficient to take the case to the jury on the issue arising upon 
the count charging unlawful possession of intoxicating liquors for the 
purpose of sale? The answer is 50. All the evidence, tends to show 
that  defendant and his wife and children lived upstairs in the building 
where the whiskey mas found and there is no eridence t  at the upstairs 
room was used for any other purpose. Five pints of the tax-paid liquor 
were found there. And there is no sufficient evidence to connect defend- 
ant  with the possession of the other pint found a t  the back door of the 
store--the fa i r  inference being that  it was put there 3y another, for 
whose acts the evidence fails to show defendant to be responsible. I n  
absence of other circumstances, the size of the containers and the manner 
in which the bottles were kept is not evidenee of possession for purpose 
of sale, and do not justify an  inference of guilt. 

Fo r  reasons stated, the motion of defendant for judgr~lent as in case 
of nonsuit should hare  been sustained. Hence, the judqment is 

Reversed. 
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MRS. C. E. IIOPKISS r. WALTER J. BARSHARDT.  

(Fi led  24 Norember, 1043.) 

1. Appeal and Error # 30b: Pleadings # 13 % - 
Where  there  is  a defect of jurisdiction o r  t he  complaint fails  to s ta te  

a cause of action, and  s ~ i c h  defects appear  on the  face of t he  record, th is  
Court  will rx  mere ?notu dismiss the  action. 

2. Attorney and Client 5 1 0 -  
I n  th is  jurisdiction i t  i s  h t  Id t ha t  a t t o ~ n e x ' s  feei: m :~y  not be taxed a s  

costs. 

3. Justices of tlie Peace g 8- 
The  jurisdiction of a justice of t he  peace iu limited and special-not 

general-and h e  can only exercise the  power conferred npon him by the  
('onstitution, Art. IT, see. 2i. and statntes,  C .  S.. 1473. H e  has  no equita- 
ble powers. 

4. Same- 
Se i the r  t he  Constitution of S o r t h  Caroli~l:i. no r  ~ I I S  s ta tu tes  enacted 

purquant thereto, gives jnricdiction to juqtice. of the peacc in a n  action 
fo r  a penalty plus reabonnhle attornc3y's fees to be fixed and  awarded by 
the  court. 

5. Courts, Suprrior, # W- 
On a n  appeal from a justice of the  F a c e ,  the  jurisdiction of the  Supe- 

rior Court  i s  c l e r i ~ a t i \ ~  only ant1 iu limited to the  powers wliicli tlie jns- 
tice of t he  peace conlil hart cserciced. 

6. Courts S 

The  Congrcis of the Ul~itccl St:~tcxs c:~linot confer jurisdiction npon a 
Stat(. court  o r  any  other court  which i t  11a- 11ot ordained o r  established. 
.\nd Congreq. did not undertnke. 11y the  Emergency I'rice Control Act of 
1942. to  coufcr jnri.ztlictioii up011 ally coiirt f o r  the  enforcement of sec. 
!MI ( e l  of said Act. 

7. Penalties 5 9: Parties 93 1, 2- 

I n  this j ~ ~ r i s d i c t i o l ~  a n  action fo r  t he  cvllection of it penalty must  he 
brought in t he  ~ m n e  of tlic par ty  sning therefor, ~ul less  thc  s tn tn te  pro- 
r i t lrs  otl~ci-wise. ;li1(1 the  joinder of ntldition:~l p;rrtics is  ncitller necessary 
nor  proprr. 

APPEAL by tlefeildant from Rousseau ,  .I., a t  February Term, 19-13' of 
CABARRUS. 

Civil action instituted before a justice of the peace, tried de noco on 
appeal to the Superior Court to recover penalty and attorneys' fees by 
reason of an  alleged violation of the Emergency Price Control Act of 
1942. 
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Before the justice of the peace "plaintiff complained of' defendant and 
alleged that  defendant overcharged her for sugar and that  she was 
entitled to recover $50.00 penalty plus reasonable attorneys' fees under 
law regulating same." Defendant failed to appear, and judgment was 
rendered in favor of plaintiff and against the defendant for $50.00, and 
Robert H. I rv in  and C. M. Llewellyn, attorneys for plaintiff, were each 
awarded judgment against the defendant for $15.00. Defendant in apt  
time gave notice of appeal to the Superior Court. On the trial de  n o v o  
in the Superior Court plaintiff offered evidence tending to show that  
defendant filed with the local rationing board on 9 October, 1942, his 
ceiling price for sugar as seven cents per pound as of 15  Narch,  1942, 
which ceiling price under the law and the General Naximum Price 
Regulation of the Office of Price Administration became effective 28 
April, 1042, and remains unchanged. That  plaintiff, through her son on 
or about 22 August, 1942, purchased from defendant one hundred pounds 
of sugar for canning purposes a t  the price of $10.97. Plaintiff offered 
the sales ticket sliowing the purchase of the sugar and further testimony 
tending to show payment therefor out of proceeds from the sale of 
cotton, which proceeds were turned over to the defendant and credited 
on plaintiff's account. 

From a jury verdict favorable to plaintiff and judgment based thereon 
in faror  of plaintiff' for  $50.00, and requiring the defendsnt to pay into 
the office of the clerk of the Superior Court the sum of $25.00, attorneys' 
fees for the use and benefit of plaintiff's attorneys, defe ldant  appealed 
to the Supreme Court, assignilig error. 

By consent of the parties i t  was stipulated that  Prentiss M. Brown, 
Adn~inistrator,  Office of Price Administration, should be made a party 
plaintiff. This was allowed pro f o rmn .  

C .  X. L l e w e l l y n  a n d  J o h n  D. B h o w  for  appellees.  
R. ITr. Blackzce lder  for  appe l lan t .  

DENST, J. The only exception and assignment of error by the 
defendant is to the refusal of his Honor to enter judgment as of nonsuit 
up011 the ground that plaintiff had not off'ered sufficient evidence to 
establish the ceiling price of the defendant on the date of sale of said 
sugar. 

We think a more serious question confronts us on this record, to wit, 
one of jurisdiction. The court, in accordance with the long established 
practice, raises the question ex m e w  m o f u .  "When there is a defect of 
jurisdiction, or the complaint fails to state a cause of action, that  is a 
defect upon the face of the record proper, of which the Supreme Court 
on appeal will take notice, and when such defects appear the Court will 
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ex rnero m o f u  dismiss the action." McIntosh, 3. C. Pleading and Prac- 
tice, p. 460; S h e p a r d  z.. Leonard ,  an te ,  110, 25 S. E. (2d),  445; S. v. 
K i n g ,  222 N. C., 137, 22 S. E. (2d), 445; E d w a r d s  z.. X c L n z u h o r n ,  218 
X. ('., 543, 11 S. E. (2d),  562; X c C u n e  c. N f g .  Co., 217 N. C.. 351. 8 
S. E. (2d),  219; H e n d e r s o n  C o u n I y  7.. S m y t h ,  216 N .  C., 421, 5 S. E. 
12d), 136;  E l i z n b e f h  C i f y  TT7nfer d P o u w  Co .  I > .  E l i z a b e f h  C i t y ,  185 
S. C., 275, 124 S. E., 611; Cresslcr 1 3 .  d s h e ~ . i l l e ,  138 K. C., 482, 51 
S. E.. 5 3 ;  S o r r i s  1 % .  .lIr.Latn, 104 S. C., 159, 10 S. E., 140. 

Tve have for determination the question: Does a justice of the peace 
hare  jurisdiction in an action where the plaintiff demands a statutory 
penalty of $50.00, plus attorneys7 fees 1 

The jurisdiction of a justice of the peace in this State is determined 
by the Constitutioll and statutes consistent therewith. Art. IV,  see. 27, 
K. C'. Const. This Court $0 held i n  the case of S. r. Jones ,  100 S. C., 
438, 6 S. E., 655, -\\here it is said : ('The jnrisdiction thus conf~rrcd  and 
that may be conferred is special-not general-and the officer is limited 
to the exercise of his authority by the regulations and methods of pro- 
cedure prescribed by statute, subject to the constitutional provision. 
That  is, a justice of the peace can only exercise the poners conferred 
upon him by the Constitution and statutes in harmony with i t ;  his 
jurisdictional authority is not enlarged by principles of law applicable 
only to courts of general jurisdiction; nor can he adopt methods of 
procedure, or  exercise his author i t -  in cases not strictIy allowed hp Iaw- 
he may do only v h a t  the statute allons him to do, and hi. official act? 
~vi l l  be upheld, howerer informal, if they embody the substance of the 
thing or purpose intended." Since the jurisdiction of a ju.;ticc of the 
peace is special-not general-what is the liniitation upon the granted 
poncrs to adjudicate a claim ( 1 )  for a pcnalty of $50.00, and (2)  to fix 
:lnd alr.ard a t to rn~ys '  fee.? I t  ha i  long been settled in this State that  
an action to recorer a penalty is an action c r  c o n f r n c f u ,  and. since 
justices of the peace have been gircn jurisdiction in matters of contract 
not exceeding $200.00 (-11.t. IT. scc.  27 .  x. C. Con*t.; C. s.. 1473), it  
follow.; that  when a penalty deniaiided does not e s c e ~ d  $800.00 a justice 
of the pracc ha< juridiction. Klrfzmnfc lrz  1 % .  Rolciqh n n d  C r ' c ~ c l o r l  R. R. 
( ' 0 . .  84 K. C., 6 % ;  T c m p l ~ f o n  1 % .  Rcnrd ,  159 S. C.. 62. 74 S .  E., 7 3 5 .  
Rut  the poncr of a justice of the peace to fix and award attorneys' fees 
ic a n ~ o r ~  seriouc q1ie4on. We know of no statute a i i t l i o r i ~ i n ~  jnsticec: 
of t11~ Ileare to fix and award attorneys' fees in any proceeding. S o r  
can it be held that a justice of the peace has the inherent or eqllitahle 
po rc r  to fix and award such fees. Li justice of the peace has no eqliitable 
poners, Moorc  z.. Tl'olfe. 122 K. C., 711, 30 S. E., 120, and the inherent 
powers of a court do not increav its juriqdiction but are limited to  such 
powers as are essential to thc existence of the court and necessary to the 
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orderly and efficient exercise of its jurisdiction. 14 Amer. Jur. ,  Courts, 
sec. 171, p. 370. Neither can it be held in this jurisdiction that  the 
award of attorneys' fees may be taxed as costs, Parker v. Realty and 
Insurance Co., 195 S. C., 644, 43 S. E., 254, and the cases there cited. 
Nor  is Bank c. Lumber Co., 128 K. C.,193, 38 S. E., 813, an authority 
to the contrary, as contended by the appellees. 

I t  must be conceded that  courts of competent jurisdiction, in the exer- 
cise of chancery powers or by express statute, may make allowance for 
attorneys' fees in certain cases. The award, however, is not usually 
made as a penalty or forfeiture, but ordinarily is awarded out of the 
funds in the custody of the Court or out of the sum recovered as a 
result of the litigation in which the attorney was employed. I n  re Will  
of IIorell ,  204 5. C., 437, 168 S. E., 671, cited with approval in 20 
C. J. S., at  page 457; I n  re Stone, 176 1. C., 336, 97 S. E., 216. 

The appellees contend that  the court has express autl-iority to fix and 
award reasonable attorneys' fees, pursuant to the plovisions of the 
Emergency Price Control Act of 1942, 50 V. S. C. A., iiec. 925 (e) ,  the 
pertinent part of which reads as follows: ((If any person selling a com- 
modity violates a regulation, order, or price scheduls prescribing a 
maximum price or minimum prices, the person who buys such com- 
modity for use or consumption other than in the course of trade or 
business may bring an  action either for $50 or for treblo the amount by 
which the consideration exceeded the applicable m a x i m ~ ~ m  price, which- 
ever is the greater, plus reasonable attorneys' fees and costs as deter- 
mined by the court. . . . Any suit or action under this subsection may 
be brought in any court of competent jurisdiction, and shall be insti- 
tuted within one year after delivery is completed or rent is paid. The  
provisions of this subsection shall not take effect until after the expira- 
tion of six months from the date of enactment of this Act." (This Act 
was approved 30 January,  1942.) 

The appellees further contend that  when Congress, in the exercise of 
the powers entrusted to it by the Constitution, enacts legislation, it 
speaks for all the people and all the States, and such legislation fixing 
a policy is as binding on a State as if the legislation had emanated 
from its own legislature, citing ;lIondou v. .IT. Y .  AT. H.  and H.  R. Co., 
223 U. S., 1, 56 L. Ed., 327. I t  must be noted, however, the subsection 
upon which appellees rely provides that  any suit or action brought under 
said subsection may be brought in any court of competent jurisdiction. 
'(Congress cannot confer jurisdiction upon a State Court or any other 
Court which i t  has not ordained and established." 14  Am. Jur.,  Courts, 
sec. 162, p. 365; Willton v. Pryor, 276 Ill., 536, 115 N. :E., 2, 245 U. S., 
675, 62 L. Ed., 542. The Congress in the enactment of the Emergency 
Price Control ,2ct of 1942, did not undertake to confer j~~r isd ic t ion  upon 
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any court for the enforcelllent of the provisions contained in the sub- 
section of the Act under consideration. But, on the contrary, the 
Congress placed upon the aggrieved party the responsibility of institut- 
ing the buit or action in a court of competent jurisdiction. 

We are of the opinion, and so hoid, that  neither the Constitution of 
North Carolina, nor the statutes enacted pursuant thereto, give juris- 
diction to justices of the peace in an  action for a penalty plus reason- 
able attorneys' fecs to be fixcd and awarded by the court. It follows, 
therefore, the justice of the peace haring been uithont jurisdiction, the 
jurisdiction of the Superior Court was derivative only and limited to the 
powers which the justice of the peace could have exercised. W e l l s  v. 
W e s t ,  212 X. C., 656, 194 S. E., 313; P e r r ~ j  1.. P u l l e y ,  206 N. C., 701, 
175 S. E., S9; 021 & Fert i l i zer  C'o. 1 .  R o w e n ,  204 N .  C., 375, 168 S. E., 
211; RnuX  TI^ (e. T r u s t  Co .  1 % .  L c q g e f f ,  191 K. C., 362, 131 S. E., 752; 
H a r p - o r e  r .  Cfo.z, 180 K. C., 360, 104 S. E., 757; Drn innge  C o m r s .  1 ) .  

S p u r h s ,  179 S. C., 581, 103 S. E., 112;  C'heese Po.  21. P i p k i n ,  155 N .  C., 
394, 71 S. E.. 442; l17ilson 1.. I n s .  Po . ,  155 N. C., 173, 71 S. E., 79;  
L o r e  1.. I f ~ t f f i t ~ ~ s ,  131 S. C., 378, 66 S. E., 304; ,lloore 1.. W o l f e ,  122 
N .  C ' . ,  711. 30 S. E., 120;  F ~ r t i l i z r r  Co. 7.. X u r s l t b u r n ,  122 N. C., 411, 
29 S. E.. 411. 

TThether or not a justice of the peace would have jurisdiction of an 
action for a penalty not in excess of $200.00, under the Emergency 
Price Control ,\ct of 1942, if no attorney's fee was demanded or awarded 
is not presented on thi.; record and, therefore, not decided. Hall v. 
C h a l f i s ,  01 Atlantic ( 2 d ) ,  699. Jurisdiction is determined by the 
amount demaided in good faith, 7'111ery 1 % .  Bene f i t  S o c i e t y ,  165 N .  C., 
262, SO S. E., 106s) or by tllc character of thc relief sought, Ilrtrincrgc 
('onzn1is\co11c rs 1 . .  S p u d  5. .suprcr, aiid ('crr~trl ( ' 0 .  1 . .  1T7hit1cy. 172 N .  C., 
100, 90 S. E., 1. 

TVe think it proper to state that  in this jurisdiction an  action for the 
collection of a penalty must he brought in the name of thc party suing 
therefor mnleqs the statute provides otherwise, and while joining addi- 
tional parties plaintiff is harmlev error, as judgment may be rendered 
in favor of the party or parties nititled to recover, the joining of such 
additional parties is neither neceisary nor proper. C u r t e r  7'. R. R., 
126 S. ('.. 437. 36 S. E., 1 4 ;  Hurrcl l  1 % .  H u g h e s .  116 N. C., 430, 21 S. E., 
971: X n g q c f f  1 . .  R o b ~ r t s .  108 N .  C.. 174, 19 S. I?., 890; ,llidtllefon 11. 

R. R., 95 N. C., 167. 
For  the reasons stated hereiu, the action is 
Dismissed. 
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STATE v. GRANT HOLRROOI<. 

(Filed 24 November, 1943.) 
1. Larceny 8 9-- 

Upon an indictment for larceny and for receiving property, knowing 
the same to have been stolen. C. S., 4X0. :I verdict of guilty of larceny 
is tantamount to an acquittal on the charge of receivirg. 

2. Larceny 9 3- 

Possession of the fruits of the crime rect>ntly after its commission 
justifies an inference of guilt, and, though only pr.itucl fncic evidence of 
guilt, may he controlling unless explained by circninst:mces or accounted 
for i n  some way consistent with innwenre. 

S o  criterion is to be foul~d for nscertaining just what possession is to 
he regarded :IS "recent" and therefore pret.nmptive ill cases of larceny 
and receiving. The term is a relative one and depentls oil the circum- 
stances of the cnae. I t  applies only when the posse~,sion is of a kind 
which manifests that the stolen goods came to the possessor b!/ hrs OWL 

flct or, nt all events, with his u~tdozibted colrci!l'rcwe mld so recent and 
ander such circnmstnace~ ns to give rensonable assnmrce of guilt. 

APPEAL by  defendant f r o m  Pless, J . ,  a t  August  Term, 1943, of 
TILKES. 

Crimina l  prosecution tried upon  indictment charging the  defendant  
in two counts ( 1 )  with the larceny of four  Cherrolet  Pick-up wheels, 
four  tires and four  tubes of the d u e  of $125, the  property of Claude 
Pardue ,  and ( 2 )  ~ r i t h  receiving said wheels, t ires and  tubes, knowing 
them to h a r e  been feloniously stolen or  t a k m  i n  r iolat ion of C. S., 4250. 

It is in eridence tha t  on the night  of 24 -1pri1, 1042, four wheels, with 
tires and  tubes, n e r e  removed f rom Claude Parclue's Pick-up truck, 
~vl i ich v a s  parked i n  the d r i reway  of his barn  where he kept it. 

011 5 h I a y  follo~ving, o r  e lwen  days af ter  the theft,  one of the stolen 
tires, and niaphe t ~ v o ,  v e r e  found on  a car i n  defenclant's possession. 
Later.  two more  rer re f o n d  i n  the possession of Ron1 Eillings, ~ l l o  said 
he bought thcin f rom the defendant  "about the first of May." T h e  
nlieels n e r e  found by some boys i n  the woods approximately four  ~l l i les  
f rom Pardne 's  home, and  half way hetween Pardue 's  b a r n  and ~ r h e r e  
the defendant  was found i n  possession of olie o r  two of the tireq. 

Tlie defendant denied remoring a n y  a u t o  parts.  wheels. t ires or tubes, 
f rom Paldlw's  truck. H e  said tha t  he boliglit four  tires fo r  $50 a t  a 
serrii7e s tat ion f rom "a g u y  by  the name of Slim," but  did not know 
tha t  they belonged to P a r d u e  or  tha t  they had been stolen. H e  sold 
t ~ v o  of them t o  R o m  Billings fo r  $45.00. 

Verd ic t :  "Guilty of larceny of tires." 
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J u d g m e n t :  Imprisonment  fo r  not less t h a n  1 2  nor  more t h a n  1 8  
months. 

T h e  defendant appeals, assigning errors. 

A t t o r n ~ ~ j - G e n e r a l  ,lfc;llullan a n d  A s s i s f a n t  A f f o r n e ~ s - G e n e r a l  P a t t o n  
a n d  R h o d e s  f o r  f h e  S f n t e .  

T r i r e f  f e  LC l l c l s h o u s e r  for  t l e f w d a n f .  

STACI-, C. J. T h e  defendant is charged with larceny and  receiving. 
H e  challenges the sufficiency of the evidence to  c a r r y  the case to  the  ju ry  
on  eithcr count. I I e  was convicted of larceny. S o t h i n g  is said i n  the r e r -  
dict  about the second rount. This  is tantamount  to  a n  acquittal on the 
charge of receiving. S. I.. T n y l o r ,  54 X. C., i i 3 ;  S. c. I I a m p t o n ,  210 
II'. C., 2 9 ,  186  S. E., 231. 

T h e  defendant 's demurrer  to  the  evidence was properly orerruled. 
Tlie eIidence tends to connect h im with the thef t  and permits the infer- 
ence tha t  lie participated therein as ,S. ,$. 1T'illiama, 219 
K. C., 36.3, 1 3  S. E. ( 2 d ) .  617 ;  5'. 1 % .  Record ,  1 5 1  S.  C., 695, 65 S. E., 
1010;  S. r .  I I u l l m ,  133 S. C., 656, 45 S. E., 513. Recent possession of 
stolcn property has  always been considered a circuniqtance tending to 
slmn the gui l t  of tlic posse.aor on his t r ia l  upon a n  indictment f o r  
larceny. ,T. I .  R e u y ~ n ,  135 K. V., 710. 117 S. E., 1; S'. 1 % .  S e ~ s i l l e ,  157  
N. C.. 501, 72 S. E., 798. 

((Po=e+ion of the f ru i t s  of crime w w n t l y  af ter  its cornrnission jueti- 
fiea thr. infcr t~nce tha t  tlie psscssion is gui l ty  possession, and,  though 
0111- prilrlir f ( t r i c~  c ~ i d e n c e  of guilt, may  be of controlliiig weigllt uiile+ 
explained hy the c . i rc~~rni tanccs or accolmtcd for  i n  some n a y  consibtent 
with innocencc." Tlril\on 1 % .  7-.  S.. 162 I-. S., Gl3, 40 L. Ed. ,  1090. 

Tlie only exception of s e r i o n ~  import  on the record is the one ad- 
dreswtl to  the fol loning portion of the charge:  

"Tlit~ State ,  gentlcnlc~n of the jury. relies upon a theory or rule of lam 
to the effect t h a t  one n l ~ o  is f o ~ ~ i i t l  i n  I ~ o s v 4 0 n  of property tha t  ha. 
recently lwen \tolen is presumctl to 1)e gui l ty  of the theft.  T h a t  is a 
p r e q ~ ~ n i p t i o ~ i  of fact  a d  not of l a v .  I t  is onc. t h a t  niay he rebutted, 
arid it  i* -trong or n c a k  as  tlic po~scs\ ion is more or less recent af ter  the  
takinq." 

I t  ii: conc~det l  that ,  on tlic facts  ~ ~ l . e ~ e n t e d ,  antlio~.ities m a y  he found 
seemingly i n  support of thiq instruction. I > .  Ri l r i / .  1'37 S. C., 72, 123  
S. . 3 ;  . I .  1 f r o 1  7 . . 0 .  Ot11cl.s m a y  be cited seem- 
ingly agai11.t i t .  ,\'. 1 , .  T,i,upurd, X. C., 796, 111 S. E., 722;  A'7. I , .  

R i q l i f s ,  s2 3. C.. 675. 
S o  criterion is t o  be found i n  the I~ooki  f o r  a - c ~ r t a i n i n ~  just what  

p o ~ ~ e e c i ~ n  iq to be regarded as  "rccrnt" and therefore of 
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evidentiary value. S. v. iMcRae, 120 N. C., 608, 27 S. E., 78. The 
term is a relative one and depends on the circumstances of the case. A11 
agree, however, upon the statement of the rule in  respect of '(recent pos- 
session" of stolen property; and the presumptions arising therefrom- 
strong, probable, slight or weak, depending on the circumstances-are 
well understood, S. I ) .  J e n n e f f ,  88 S. C., 665. "The possession of stolen 
property recently after the theft, and under circumstances excluding 
the intervening agency of others, affords presumptive evidence that the 
person in possession is himself the> thief, and the eridenlx is stronger or 
weaker, as the possession is nearer to or more distant from the time of 
the commission of the offense." S. r .  P n f f e r s o , l ,  78 S. C., 470. "Ordi- 
narily i t  is stronger or weaker in proportion to the period intervening 
between the stealing and the finding in posession of the accused; and 
after the lapse of a considerable time before a possession is shown in the 
accused, the law does not infer his guilt, but leaws that  question to the 
jury under the consideration of all the circumstances." S. 1'. R i g l t f s ,  
supra. 

('The presumption tha t  the possessor is the thief which arises from 
the possession of stolen goods is a presumption of fact and not of law, 
and is strong or weak as the time elapsing between the stealing of the 
goods and the finding of them in the poseession of the defendant is short 
or long. This presumption is to be considered by the jury merely as an  
cvidential fact, along with the other evidence in the caw, in determia- 
ing whether the State has carried the burden of satisfying the jury 
beyond a reasonable doubt of the defendant's guilt. The duty to offer 
such explanation of his possession as is sufficient to raise in the minds 
of the jury a reasonable doubt that  he stole the property, or the b~lrden 
of establishing a rrasonable doubt as to his guilt, is not placed on the 
tlcfendant, however recent the possrssion hy him of the s-olen  good^ may 
hare  been"-SchrncA,, ,I., in 8. I . ,  BtrXcr, 213 S. C., 524. 196 S. E.. 820. 

I n  a number of cases, on t l i ~  facts presented, pos;ession of the stolen 
property is regarded as only a circumstance. n-ithont presninptiw signifi- 
cance, S. 7'. ,IfrF011~, 221 S. C., 22, 1S S. E. (Ed), 700;  ant1 in still 
others, on the facts appearing, it is held to hc inconse~lwnt id .  S. v. 
('o?ncro,c, n n f r ,  449; &'. 7 % .  C a n n o ~ t ,  218 S. C.. 466. 11 S. E. ( ? ( I ) ,  301. 

The facts of the instant case, it seems to u~., hrinp it mcre nearly under 
thr  decision in R. I . .  L i p p o r d ,  supra, than any other that u c  haye heen 
able to find or the industry of connsel has tiieco~eretl. 'rh(lrc, on facts 
quite ~ i m i l a r ,  a charge of like import to the one hcrc gi\.en, ~ i a q  held to 
he erroneous. Here, eleven days elapsed between the larceny of the 
goods and the discovery of a part of them in the possession of the defend- 
ant. True, i t  is manifest that  the defendant hat1 the ti]-es six or seven 
days after the larceny and sold two of them to Roln Billing., b11t the 
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circumstances are not such as to  exclude "the intervening agency of 
others." 8. L'. P a t t e r s o n ,  supra .  There is no evidence as to what became 
of the tubes, and i t  does not appear that the defendant ever had posses- 
sion of the stolen wheels. 

The doctrine that there is, or may be, a presumption of guilt from 
the recent possession of stolen goods is one that should be kept in proper 
bounds or, in the language of L o r d  H a l e ,  2 Pleas of the Crown, 289, 
"It  must be very warily pressed." 8. 1,. F o r d ,  1'75 N .  C., 797, 95 S. E., 
154. I n  8. r .  Rnzi th ,  24 N .  C., 406, G o s t o n ,  J., says "it applies o n l y  
when this posscesion is of a kind which manifests that  the stolen goods 
hare  come to the possessor b?y his  ou3n  a r f  or, a t  all events, with his 
u n d o u b f ~ i l  concnrre / lce";  and, according to P e n r s o n ,  C. J., in S. v. 
G m r e s ,  78  h'. C., 485, i t  does not arise except when "the fact of guilt 
must be self-el . idcnf from the bare ftrcf of stolen goods," and per H o k e ,  
,I., in &. I ? .  A/ !derno / r ,  162 X. C., 571, 77 S. E., 235, it is only when '(he 
could not hare  reasonably gotten possession unless he had stolen them 
liimself." Finally, ill P. 7,. Lippcrrd, s i ~ p r o ,  it  is said that  "in order to 
its proper applicaiion it niust be 'manifest that  the stolen goods have 
conic to the pos-eqhion by his o r n  act or with his undoubted concurrence, 
and it must be co recent and under iuch circurr~stances as to give reason- 
able assurance that iuch possession could not hare  been obtained unless 
the holder is himself the thief.' " 

The case put by Hale, vhere a horie thief wac pursued, finding him- 
self pressed, got do~r-n. deqiring a man in the road to hold his horse till 
he returned. arid the innocent man was taken with the horse. illustrates 
the necewity of u\ing caution in convictions founded on presumptive 
eridence. S.  1 % .  - l t lnnis ,  2 S. C., 463. 

Under the record ~vidcnce, it appears that  the instruction coniplained 
of may haxe neighed too lieavily against the defendant. 8. P .  1 J a r n n q -  
t o n ,  176 1. C., 716. 99  S. E., 592. I t  is open to interpretation that the 
burden TT as on tht. dcfrndant to rebut the presumption of his guilt, 
~ l l e r e a s  the presun~ption arising from the recent possession of stolen 
property "is to he c o n & ~ e d  by the jury merely as an evidential fact, 
along n-ith the other eridence in tile cabe, in dctermining whether the 
State 11~s earritd thc' h r d e n  of .atidying the j l ~ r y  beyond a rc~anonahlc 
doubt of the defendant',. guilt." S. 1 . .  HnXer,  supra .  

S e w  trial. 
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YELLOW CAR C03IPAXT O F  CHARLOTTE. IXC., v .  RICHARD 11. 
SANDERS. 

(Filed 24 November, 1943.) 
1. Trsial § 29b- 

When the conrt undertakes to charge the jury upon a particular phase 
of the evidence, it must state the law applicable to the respective conten- 
tions of each party thereupon. 

2. Automobiles 9 12c- 

I f  plaintiff's automobile enters the intersection of two streets, a t  n 
time when the approaching car of deftwlant is far enough away to 
justify a person in believing that, in the exerrise of rc%xoaable care and 
prudence, lie may safely pass over the intersection n1ie:ld of the oncoming 
car, the plnintiff has the right of way, aiitl it is the duty of the clefendaiit 
to  reduce his speed and  bring his car under control and yield. 

 PEAL by plaintiff from R l n c k s f o c l ~ ,  s p e c i a l  J u d * y e ,  at  September 
Term, 1943, of MECKLESBURG. 

This is a n  action to recover damages for injury to a yellow taxicab 
of the plaintiff, d r i ~ e a  by one Gainey, inflicted in  a collision with an  
automobile of the defendant driven by himself, alleged to have been 
proximately caused by the negligence of the defendant, wherein the 
defendant interposed a plea of contributory negligence in bar of any 
recovery by the plaintiff. There is also a counter action by the defend- 
ant  against the plaintiff for damages for injury infli2ted on his auto- 
mobile i n  the same collision alleged to h a ~ e  been proximately caused 
by the negligence of the plaintiff. 

The jury for their verdict, upon appropriate issue!;, found that  the 
plaintiff's automobile was damaged by the negligence of the defendant, 
and that  the plaintiff by its own negligence contributed to its damage, 
and that  neither party was entitled to recover. 

From judgment predicated on the verdict the p aintiff appealed, 
assigning errors. 

H.  C. J o n e s  a n d  R r o c k  R n r k l q  f o r  p l a i n t i f f ,  a p p e l l m  f .  
F r r r ~ ~ k  IT .  / i ~ ~ ~ , i c r l ! j  trnd J r i i n f r r  31. .Jones f o r  d e f ( ~ r ~ d r r n f ,  trppellec.  

SCHEXCK, J. The plaintiff alleged anti offered evidence tending to 
prore that  its yellow taxicab, driren by one Gainey, was being driven 
in a northern direction on Poplar Street in the city of Charlotte, toward 
the intersection of Poplar Street nad Third Street, that  when the cab 
reached Third Street it was stopped, and the drirer  looked in both 
directions, east and west. that he obserred only the defendant's auto- 
mobile approaching from his right, from the east c>oming westward 
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toward the  intersection; tha t  the defendant's automobile was 125 feet, 
one-half block f r o m  the intersection; t h a t  the  plaintiff's cab was then 
driven into the intersection n i t h  the view to crossing T h i r d  Street,  and  
proceeded two-thirds of the way across Thi rd  Street  when i t  was s t ruck 
hy the defendant's automobile on i ts  r ight  side and  was hurled to  t h e  
nortllwest corner of tlie intersection; tha t  t h e  plaintiff's taxicab was 
being driven betxeen 1 5  and 20 miles per  hour  and the  defendant 's auto- 
mobile was being driven betueeii 25 and 35 mile. per hour  nhei i  they 
entered the intersection; t h a t  the  defendant's automobile did not slacken 
its speed as  i t  approached the  intersection. 

T h e  defendant alleged and offered evidence tending to prove tha t  his  
automobile, driven by  h i m  i n  a western direction on T h i r d  Street,  
toward the intersection of Thi rd  Street  and P o p l a r  Street,  and t h e  
plaintiff's taxicab. clrivell i n  a northern direction on P o p l a r  Street ,  
:ipl~roaeched or  entered the intersection of w i d  strects a t  approximately 
the same t i m e ;  tha t  the defendant's a u t o m o b i l ~  on T h i r d  Street  was to  
the riplit of tlie plaintiff's taxicab on Popla r  S t r e e t ;  t h a t  as  tlie defend- 
ant'> automobile entercd the intersection the plaintiff's cab wa. spceded 
up t o  c r o v  i n  f ron t  of defendant's automohik,  and tlie said auton~ohile  
collided with said taxicab on its r ight  side. 

It will be ohserrcd tha t  it  is contended by the plaintiff tha t  his taxicab 
rrachetl the intersection of the  two streets a n  appreciable t ime before 
the defendant's automobile reached it ,  tha t  the  defendant 's automobile 
wai  125 feet f rom the intersection when plaintiff'< cab reached it, and 
therefore tha t  tlie d r i r e r  of the plaintiff'< cab had  the r ight  of way i n  
the intersectioii. W h i l ~  on the contrary, it  is contended by the defend- 
a n t  tha t  the two motor rrhicl(w reached tlic iiltersection a t  approsi-  . . 
111ate1y the sanic timc, and t h a t  the defendant'q autornohile being on 
the r ight  bide of the plaintiff'. cab, the d r i r e r  of the defendant '> auto- 
mobile had the  r ight  df way in the ~ l i t e rvc t io i i .  

Tllert, appear  i n  the rerord and arc, set out i n  the  brief of the plaintiff, 
al,pellalit, as except irr  a.signrnents of error  the follon-ing : 

"The Court  failed to instruct the ju ry  ant1 to  explain to  the jury t h e  
law applicable to plaintiff's evidence and cmitentioiis wit11 rr,gard to  
plaintiff's r ight  to  1)roceed acros* the intersection; that.  n h i l e  tlie Cour t  
i1)ecifically charged tlie ju ry  with rcgard to the defendant ' i  r ight  of 
n a y  if thc  two cars  approached tht. in tc r sx t ion  a t  approximately thc 
iairw time, h r  failed to charge the j u r y  n i t l i  regard to  the plaintiff's 
riglit to proceccl if it, cab entered the i i i t e r~rc t ion  n h e n  the defendant's 
car \ \ a <  a n  appreciable diqtaacr away, which is plaintiff's Exception 
No. 11. 

"The Cour t  fu r ther  failed to  instruct the ju ry  as  to  the lam applicable 
to plaintiff's evidence and contentions with regard to  the plaintiff's r ight  
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to assume that  the defendant would operate his car, in approaching the 
intersection, in a reasonably prudent and lawful manner ;  that, while 
specifically charging the jury that  if the two cars reached the inter- 
section a t  approximately the same time the defendant would have the 
right to assume plaintiff would observe the law and yield the right of 
way, the court failed to charge the jury with regard to plaintiff's right 
to such a s sum~t ion  if ulaintiff's cab reached the intersection when the 
defendant's car was an  appreciable distance away or such distance that  

A 

i t  reasonably appeared to plaintiff that  the crossing could be made in 
safety, which is plaintiff's Exception No. 12." We are constrained to 
hold that  these exceptive assignments of error are well taken. 

On the second issue, addressed to the contributory negligence of the 
plaintiff, the court instructed the jury that  if the plaintiff's taxicab and 
the defendant's automobile approached the intersection of the two 
streets, Poplar and Third, a t  approximately the same time, the defend- 
ant's automobile, being on the right of the plaintiff's cab, would have 
the right of way;  but the court nowhere instructed the jury as to the 
plaintiff's rights if its cab reached the intersection a t  rL time when the 
defendant's automobile was 125 feet, a half block, away. 

The court further instructed the jury that  if the two motor vehicles 
reached the intersection a t  approximately the same time the driver of 
the defendant's automobile, being on the right, would have the right to 
assume that  the driver of the plaintiff's cab, being on the left, would 
yield the right of way, and to  act upon that  assumption until it  became 
apparent that  a collision was about to occur; but the court failed to 
give such specific instructions extending to the plaintiff similar rights if 
plaintiff's cab reached the intersection appreciably before the defend- 
ant's automobile, 125 feet or a half block ahead thereof. 

When the court undertakes to charge the jury upon a particular phase 
of the evidence, he must state the law applicable to the respective con- 
tentions of each party thereupon. Roberson v. Stokes ,  181 N .  C., 59, 
106 S. E., 151;  Real  E s f a f e  Co. I > .  X o s e r ,  175 N .  C., 255, 95 S. E., 498; 
Sprncer  I ? .  Brown,  214 S. C., 114, 198 S. E., 630. 

The statute upon which the defendant relies, C. S., 2621 (302), pre- 
scribes the rights of the parties when they approach or enter a highway 
intersection a t  "approximately the same time," prortding that "the 
driver of the vehicle on the left shall yield the right of way to the vehicle 
on the right," but prescribes no rights when the p a r t ~ e s  approach or 
enter a highway intersection a t  appreciably different times, when one 
of the vehicles enters when the other is an appreciabls distance from 
the intersection. The rule under such circumstances is :stated by Clark-  
son, J., in Davis  I * .  Long,  189 N.  C., 129, 126 S. E., 321, by quoting 
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with approval  f r o m  Solinon v. W i l s o n ,  227 I l l .  App., 286, as fo l lons :  
"It i t h e  right-of-way rule)  does not contemplate tha t  the r ight  m a y  be 
invoked n h e n  the ca r  f rom tlie r ight  i.: so f a r  f r o m  the inter.ectioii a t  
the  time the ca r  f rom tlie left enters upon it ,  tha t ,  with both rlmniiig 
within the  recognized limits of speed, the la t ter  will reach the line of 
crossing before the former will reach tlie intersection. r n d e r  tlie s ta te  
of fact. i n  this  case plaintiff might  reaqonably h a r e  presumed tha t  
defviidaiit vou ld  not exceed the speed limits fixed bv statute ,  and t h a t  lie 
aol i ld  he able to crow tlie intersection before defcniiant's ca r  reaclied it." 

I f  tlie ~)laiilt iff 's cab entered the iiitersection of the two streets a t  a 
t ime n.hen tlie approaching automobile of the  defendant was f a r  enough 
away. -0 that  a person, i n  the exercise of rraqonable care and  pr~tdence,  
nould  h a r e  h e n  justified i11 beliering tha t  lie could safely pass over the 
intersection ahead of the approaching car ,  the dr iver  of plaintiff's cab 
had the  r ight  of way, TT7(rrd 1 % .  ( ' IurX,  179 S. Y. Supp. ,  466 ;  1 i ~ j j e . s  1 % .  

IIrcwley. 279 I'ac., 674, and  it  was the d u t y  of the  defendant, i n  all- 
proaching tlie intersectioil occupied by the plaintiff's cab, to  &.crease 
his speed. br ing his automobile under control, and, if neces.ary, stop i t  
i n  order t o  yield the riglit of way  to the plaintiff's cab. and  thereby 
avoid the  collision. I f  a t  the t ime the plaintiff's cab approarhcct and . . 

entered the  intersection defentlimt's automobile n a y  a sufficient distance 
away. n h e a  operated a t  a rcawnable and l a ~ v f u l  rate  of speed, to  permit 
the  plaintiff'. cab to  crosc i n  safety. the  d r i r e r  of plaintiff's cab had 
tlie r ight  to  assume tha t  the  d e f e ~ ~ d a i l t  would excrcise due caution and 
approach a t  a reasonable ra te  of speed a i d  ~ i e l d  the r ight  of way. T h e  
rights of the dri7-er of the  lain in tiff's cab just delineated a r e  i n  no way  
effected by tlie s ta tute  governing the rights of the parties when entering 
the inter*ectiori a t  approximately the same time. 

T h e  court having failed to  tlcclare and explain the  law applicable t o  
the eriderlce offered by the  plaintiff on the issue of co i~ t r ibu tory  negli- 
gence when the iaw applicable to  evidence offered by the defendant on 
such i+ne m-as so declared a i d  cxplaincd, there n a s  error  which entitlei 
the  plaintiff t o  a new tr ia l ,  and i t  is so ordered. 

N e w  trial.  



I S  THE SUPREME COURT. 

L. S. SUDDRETH, FOR A m  ON RERALF OF HIJISELF ASI) ALL OTIILR OWNERS 
.4sn OPERATORS OF TAXICABS IS TTIE CITY O F  CHARLOTTE. N. C.. WHO 
DESIRE TO MAKE THE~ISELVES A PARTY TO THIS ACTIOS, v. T H E  CITY O F  
CHARLOTTE. A ~IUSICIP.~L CORPORATIOS : TT'.U,TER F. . \SDERSOS.  AS 

CHIEF OF POLICE OF TIIE CITY O F  CIIAR1,OTTE. S. C.:  13. H. BASTER.  
MAYOR OF TIIE CITY O F  CII;\RLOTTE: R. W. FLACK. ! d a s a c ~ : ~  OF THE 
CITY O F  CIIAIIT,oTTE, a s r )  A1.r. h n '  ENFORCEJ~EST OFFICERS IS THE 
SAID CITY O F  CHARLOTTE, S. C. 

(Filed 24 Soyember,  1043.) 

1. Const i tu t ional  L a m  § 8: Miinicipal Corpora t ions  a 56-, 
The  hnsiness of cnrrying pnssengrrs fo r  hire is  a pririlegc', the  licensing. 

regnlntion, nntl control of which i s  pccnlinrly : ~ n d  e sc lwi re ly  n legis- 
l a t i r e  prerogntire. So is  the  pnwcJr to  regl~lnte  tlie use of pnblic roads  
: ~ n d  streets. The  General .iswml)ly in tlie esercise of tliis police power 
may proritlc fo r  t he  licensing of tnsicnhs nntl reglilnte their  use on public 
streets. o r  i t  may, in i t s  discretion. delegate this author i ty  to the several 
tminicipalities. I t  ha s  :~tloptctl tlie l a t t e r  course. Pnblic T ,nw 1943. 
v11. 639, sec. 2 :  lfichie's ('otlc, we. ?TST, suhsecs. ( i ) ,  ( 1 1 , .  and (3G) ; 
I'ni~lic-local Laws  1030, ell. 366. sees. 31. 31'. 

2. Municipal Corpora t ions  9s 56, 39- 
JT'hrre t he  T,egisl:ltnrc has  wste t l  in a city conncil the  powc'r to rcgu- 

late,  l icmsc.  nntl control motor rehicles fo r  hire,  the  mnnicipnlity may 
l l a n ~ e  slich terms and  conditions a s  i t  sees fit to  impose for  tlie privilege 
of tmnsncting such 1)11sin~sh. There i s  n 1)rontl presnniption in favor of 
t he  ra l id i ty  of nn ordinance ~inder tn l t inp  to  esercise s n c l ~  power. tmd h e  
w l ~ o  nttncks i t  must s l ~ o w  nfirmntirely t ha t  it is  not cspressly nl~tl iorized 
1)s s ta tu te ,  o r  t h a t  i t  i s  nnrensonnhle ant1 oppressire. 

5. Const i tu t ional  L a w  8: Municipal Corpora t ions  36- 
Jlunicipnlities niay c1:lssify persons ac.eortling to  tlic..r h l~s iness  mlcl 

:~pl)ly cliffercnt n d c s  to different classes withont violating constitutional 
rights. S t : ~ t e  o r  Federal. The  c l i s c r in i i i i n t i i~~  n.llic11 i n ~ a l i d n t r  an  ordi- 
Iinncc nre  tliosc wlirrc persons cngnged in tht! snme business :Ire subjected 
to  different rrstr ict ions o r  a r e  held entitled to tlifftbrellt priyilcges under 
t he  same contlitions. 

The f:lct t h a t  opcr i l tor~  of tnsicnhs will rliffer 11ec1iiii:~ry i l i j ~ ~ r y  f rom 
the  mforc.cment of ordinances regnlnting snch bnsines::. o r  t ha t  such 
opc>rators may 11c lu~a l ) l r  to comply wit11 the  terms of n rrpnlntory ortli- 
Ilancc. :111tl so will 1w cmnpc~lled to :thnntlon operation of the i r  T-ehicles. 
d ~ r s  not estnl)lish the  I m w s o n : ~ b l e n e s s  o r  inrnlitlity of l.lle ordi~l :~ncc .  

5. In . j i~nct ion  a 9- 
Orclinnrily, injlinction does not lie to restrain the  enforcement of all 

:~llc,ged i l~rnl i t l  municipnl ordinnnce. 

8. Appeal  a n d  E r r o r  (Sa 2, 4- 

Where plaintiff has  selected a n  improper remedy a ~ l d  dismissal ~v i l l  not  
end the  controversy, tliis Court, in t he  ewrciqe  of i t s  diqcretion, may 
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euprr.. all opinion on thc ,  merit- of the exceptive assignmerrts of error 
and finally decide the matter. 

,~PPE.\L by plaintiffs froin A r m s t r o n g ,  J., a t  October Term,  1943, of 
MECXLENBTRG. Affirmed. 

('ivil action to  restrain the  enforceriient of a c i ty  ordinance. 
O n  S September, 1943, the governing autlioritieq of the  city of 

Charlot te  enacted a n  ordinance to  regulate and control dr iving of taxi- 
cabs and the parking of taxicabs i n  the  ci ty  of Charlotte. Section 8 
thereof read.: as follolr-s : 

" S ~ c t i o n  S. DEPOT OR TERAIIXAL REQUIXLD. A11 taxicabs n h i c h  a re  
operated n i t h i n  tlie corporate limits of the Ci ty  of Charlotte, N o r t h  
( 'arolina, or between said corporate linlits to points, not incorporated, 
within a radius of fire miles of said corporate limits, sliall have a depot, 
o r  terminal.  on private property and sliall not be permitted to use the  
public streets except fo r  the purpose of transporting, loading and 
nnloading of passengers and their  baggage." 

T l ~ e  plaintiff, L. N. Suddrcth,  a taxicab operator within the  city, 
institntcd this  action to test the  validity of Section 8. One W. E. 
McQuay,  also a n  owner and operator of a taxicab within Charlotte, 
inter\eiied as a par ty  plaintiff. 

O n  a1)plication of plaintiffs, a temporary restraining order and  rule  
to  shon- cause was issued by Bobbitt, Judge,  returnable before tlic judge 
presiding i n  tlie district. T h e n  tlie c a m e  came on to be heard upon the  
rule  to .how cause it  waq :.tipulated by the parties "that H i s  Honor ,  
F r a n k  31. Armstrong, Judgc,  duly as i ig~ ied  and holding tlle courts i n  
t h e  Fonrtcenth Jud ic ia l  Di,trict, can h ~ a r  this case i n  tlie absence of a 
jury, and find the facts, ant1 enter a judginent thereon. arid a ju ry  t r ia l  
is specificall? n-aived." 

Pur.:uant to  caid stipulation the conrt 11eard the evidence, found the  
facts. and concluded tha t  : (1) t l i ~  ordinance is va l id ;  ( 2 )  the  plaintiffs 
h a r e  a n  adequate and effectual reincdy a t  l a w ;  and  ( 3 )  the damages 
sustained by  BA la in tiffs a r c  .pecu la t i~e  and not irreparable. I t  there- 
upon entered judgment di.sol.iing and dismiqsing the  temporary re- 
s t raining order. Plaintiffs excepted and  appealed. Upon appeal  being 
noted fur ther  order was e n t t w d  continuing tlie ter~iporary injunction 
unt i l  the final hearing i n  tlle Supreme Court.  

J f d I o u g 7 e  S. R r c i n  for  p l a i n t i f f s ,  nppel lnnts .  
T i l l c f  f cC. C n m p b r l l  f o r  de f endnn l s ,  r rpp~ l l ee s .  

BARSHILL. J .  T h e  business of carrying passengers f o r  hire  is a 
privilege, the licensing, regulation, and control of which is peculiarly 
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and exclusively a legislative perogative.  So is the power to regulate 
the use of roads and streets. The General Assembly in the exer- 
cise of this police power may provide for the licensing of taxicabs and 
regulate their use on p b l i c  streets, or it may, in its discretion. delegate 
this authority to the several municipalities. 37 d m .  Jur. ,  534, see. 21;  
Anno. 144 ,I. L. R., 1120. 

I t  has adopted the latter course. Section 2, chapter 639, Public Laws 
of 1943, reads as follows : 

"That cities and towns shall have the power to license, regulate, and 
control drivers and operators of taxicabs within the c i t  or town limits 
and to regulate and control operators of taxicabs operating between the 
city or town to points, not incorporated, within a radius of fire miles of 
said city or t o ~ n . "  

This power is also conferred on the city of Charlotte, by express pro- 
visions contained in its charter. Sec. 31 and see. 32, subsecs. ( 2 ) )  ( 7 ) )  
and (32))  ch. 366, Public-Local Laws 1039. See also Michie's N. C. 
Code of 1930, see. 2787, subsecs. (7) ,  ( l l ) ,  :ind (36).  

N o  person has an  absolute right to use the streets of a municipality 
in the operation of power-driven vehicles for hire. Such operation is a 
privilege which the municipality, under proper 1egisliiti~-e authority, 
may grant  or withhold. 37 Am. Jur. ,  535; C ' o ~ n m o n z ~ c a l t h  1 % .  R i c e ,  158 
S. E., 797, 55 -1. L. R., 112s ;  Bun71 z.. ( ' i f ! /  o f  A t l a n t a ,  19 S. E. (2d) ,  
553; S. c. C a r t e r ,  205 S. C., 761, 172 S. E., 415; 1 Blashfield Cpc. 
Auto. L. 6- P., 67. 

Generally, under the powers conferred upon them b> their charters, 
or hy general statute, municipal corporations may i m p o ~ e  reasonable 
conditions upon the use of the streets by jitneys, taxicabq. motorbuses, 
and other motor r eh ic l e~  operating as comnlon carrieis in the trans- 
portation of passengers or freight. I Blashfield Cyc. A~l to .  L. 5: P., 81, 
see. 105 (see a. 19 for authorities). 

This power exists not only under the licensing authority of the munici- 
pality hut a l ~ o  under its recognized power to regulate the use of its 
strectq in the interest of public safety and conrenience, a d  it is gen- 
erally held that a municipality in the exerriie of this poJver rllay pro- 
hibit the use of the streets for  p r i ~ a t e  business or othe~.  purpoqe detri- 
mental to the con~nlon good. 3 NcQuillin J lun .  Corp ( I d )  Revised, 
216. set. 981; 8. 7%.  C'or f e r ,  s u p m ;  1 Blashfield Cyc. Auto. L. & P., 67;  
S c u *  O r l ~ n n s  i s .  C'nlnmtrri, 91 So., 172, 22 ,I. L. R., l o ( ; ;  I I ender son  c. 
Bl t r c f i dd ,  42 A. L. R., 279, dnno .  p. 282. 

This applies to taxicab stands as well as to any other instances in 
which an  individual is making a private use of high~vays, a use which 
would be subversire of the rights of other members of tEe public. And, 
" I t  cannot be doubted that  the city council has the authority to abolish 
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taxicab qtands f r o m  the streets." H o l m e s  2.. R. R. C o m m i s s i o n ,  197  
C'al., 627. 242 Pac.,  486 ;  S e w  Or leons  1 % .  C n l a m n r i ,  2 2  A. L. R.- 
Reliearing, p. 112. 

" I t  rras ner-er contemplated t h a t  the highways should f o r m  a p a r t  of 
the  capi tal  stork of common carr iers  engaged i n  the t ransportat ion of 
1 c~w11- o r  ~ , ~ . o l ~ e r t y  fo r  profit. or that  thc use of the  h i g h n a p  qlloul11 
be donated to them for  tha t  purpose. 

"Clearly. t11e.e companies have no vested or inherent r ight  i n  the  
highr~ay. .  and their  unrestrained uqe thereof is equivalent to a n  appro- 
pr iat ion of public property f o r  pr ivate  use, and i t  is ~ ~ i t h i n  the p o n e r  
of the legi-lature to  prohibit this uie  o r  to  prescribe the terms upon 
n h i r h  i t  m a y  be exercised." B i o  Bus  L inps  Co .  c. Sorr t l z~rn  Bus Litie 
Co.. 272 S .  TST.? 1s. 

TTl i~re  the power to  regulate, licensc. and control motor rehiclec f o r  
h i re  is  7 ritctl by the Legislature i n  the  city council, there is a broad pre- 
sunipticm i n  f a r o r  of the validity of a n  o ~ d i n a n c e  undertaking to exer- 
cise such 11on-er. and he \vho attacks it  must show affirmativelv tha t  it  i.: 
not e s ~ l r e - . l ~ -  authorized 117 i ta tu te  o r  t h a t  i t  i;. as  ap1,lied to h im,  
u n r e a s o l ~ a l ~ l r  and  oppressire. h'ftrr 2'ransp. Co.  7,. JIcrwn C i [ y ,  192 
S. TT.. 8 7 3 ;  S P ~ C  Orlenns  7%.  C'nlnmnri,  supra.  

T h e  niunicipality m a y  name such ternin and  conditiol~c as  i t  Lees fit 
to inl11oic fo r  the privilege of t r a n ~ ~ c t i r l g  such b u s i n e ~  and the courts 
cannot  hold cl~cll terms unreawnahle,  except fo r  di-crimination hetnecn 
pcri011i in  a like qituatinn. T h e  \vi-don1 and e x p e d i ~ n c y  of the regula- 
tion reit.; alone with the l a w n a k i u g  power. 1 ,uwr~ t i c  e 1 % .  A17tssct~, 173  
P;. C'.. 3511, 91 S. E., 1036:  Il'urnrr I , .  AYc/l  B e r n .  187  S.  C., 541, 122 
S. E., 169. 

"The p o n e r  of a court t o  declare a n  ordinance unreasonable and. 
therrforc. void is practically restricted to  cases i n  which the Legislature 
ha.: enacted nothing on the subject-matter of the  ordinance, and conse- 
quently t o  ca.es i n  n h i c h  the ordinance cias passed under the supposed 
110" r r  of the corporation mcrely. C'oal Flocrt 7%. Jef iercon 1  ill^, 112  
1 1 ,  5 1 .  This  distinction has h e m  noted and o h e r r e d  i n  this State. 
S. 7.. Ray. 131  S. C.. 8 1 1 ;  8. 1 , .  T A o m n c ,  116 S. C'.. 1221, 1225. 122G." 
l;i:~crc , I ( P  1 .  -1-issen, suprn.  

Nunicipal i t ies  m a p  classify persons according to their  business and 
m a y  apply  different r u l c ~  to different clacses without violating constitu- 
tional right.. either u n d ~ r  the S ta te  or Federal  Constitution. T h e  tlis- 
criminationc n h i c h  inral idate  a n  ordinance a r e  those where person. 
engaged i n  the came buqiness a re  subjected to  different restrictions o r  
t ~ r ~  held rntitlcd to  different privileges under the same conditions. 

" I t  is t h o s  restriction.; imposed upon one class of persons engaged i n  
a part icular  huqinr>,-i: 1% hicll a r e  not imposed upon 0the1's engaged i n  the 
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same business and under like conditions, that impair the equal right 
which all can claim in the enforcement of the laws." Lnic>rence u. 
Sissen ,  supra: S. 2%. Kirkpatrick,  179 N .  C., 747, 103 S. E., 65;  S O O I L  
X ing  21. Crolcley, 113 U. S., 709. 

The fact that  the operators of jitneys or taxicabs will suffer pecuniary 
injury from the enforcement of ordinances regulating such business, or 
that  operators of such vehicles may be unable to comply with the terms 
of a regulatory ordinance, and so will be compelled to abandon operation 
of their vehicles, has no tendency to establish the unreasonableness or 
invalidity of the ordinance. Auto  Transi t  Co, v. C i f y  of Ft .  Wor th ,  
182 S. W., 685. The  rule is that  the mere fact of pecuniary in jury  
does not warrant  the overthrow of legislation of a police character. 
Grninger 2%. Douglas Park Jockey Club ( S .  Y. ) ,  147 Fed., 513, 8 Ann. 
Cas., 907; 1 Blashfield Cyc. Auto. L. & P., 86. 

The ordinance here challenged applies to all taxicabs alike. I t  does 
not prohibit the use of the streets for the purpose of transporting, load- 
ing, and unloading of passengers and their baggage. It merely requires 
taxicab operators to use private property for parking, oepot or terminal 
purposes. I t  is not subject to successful attack on the g;rounds that  it is 
an unauthorized or an uureasonable exercisc. of 1egislati.ie authority. 

Indeed, there is substantial evidence in the record tending to show 
that taxicab operators have abused and misused the privilege heretofore 
accorded to them to use the streets for parking purposes. While we d o  
not undertake to  pass upon the merits of that  controversy, the evidence 
was sufficient, at least, to warrant  and command the attention of the city 
authorities. They have investigated and have acted to remedy a n  
alleged condition which, if it in fact exists, tends to qeriously disturb 
th t  peace and general welfare of the city. The discretion was theirs 
and they have acted within the authority vwted in them. 

But  the appellee insists that  injunctive relief is not th. proper remedy. 
We agree. Ordinarily, injnnction does not lie to restrain the eiiforce- 
ment of an  alleged invalid ordinance. Thompson z*. Lzcmbcrton, 182 
N. C., 260, 108 S. E., 722, and cases cited; Turner  z'. Sex Ilcrri, supra; 
F l ~ m ~ n i n g  1 , .  Asherille, 205 N .  C., 765, 172 S. E., 362. 

E v m  so, there are more than one hundred taxi operators directly or 
indirectly affected by this action. I t s  dismissai will not end the contro- 
versy but, instead, will tend to prolong an unfortunately provocative 
situation. 011 the other hand, a decision now is final. Hence, we have 
exercised our discretionary right to express an opinion 011 the merits of 
the exceptive assignments of error as requested by plaintiffs. Knight  
L.. L i f f l c ,  217 S. C., 681, 0 S. E. (2d),  377. and cases cited. 

'The judgment below is 
Affirmed. 
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ETHEL 31. CROSF: v. P. SORJIAN FISHER A X D  WIFE. KAIILIE KEITH 
FISHER, TRADIXG a s  FISHER'S SASDWICH COMPANY. 

(Filed 2 1  Sorember, 1943.) 

1. Appeal and Er ror  # 20- 
dyl)cU,mt'.; failure to present argument that  there nai: incufficient 

rv~tlenc'e to Ire \ul)mitted to the jnry of actionable negligrnce on his 
(tlefendant'c) part, iz, tantnmonnt to an admisbqion of snfficient evidence 
to carry the case to the jury on that  iisue. 

2. Trial a 22f- 
On motion to nonsuit the evidence must be con-idered in the light most 

favorable to the plaintiff. 

A j l ~ d ~ l e r ~ t  of inroluntary nonsuit. on the ground of contrit~utory 
riegligencc of tlie plaintiff, cannot be rendered unless the evidence is so 
r.lr;~r on that issue that rmsonable minds can draw no other inference. 

4. Automobiles #g 12c, 18g- 
In an  action for  damages for personal injuries to plaintiff by negligence 

of defentlant, where plaintiff's evidence tended to show that she was driv- 
ing 11t.r car, a t  20 to 25 miles per hour, sonth on a city street towards 
its inter~cction ~ i t h  another street running east and west, and thnt de- 
f e n d a ~ ~ t ' s  trnc'li Jvns approaching the intersection from the west ant1 was 
125 feet distant from the intersection when plaintiff entered same. and 
said truck, rnnning a t  45 miles per 11o11r. strl~cli plaintiff's car, which was 
within 1 feet of the curl) on the south side of tlie intersection, linocliing it 
70 feet into a stone wall across the street, motion of n o ~ ~ s n i t  properly 
denied. C. S., 567. 

5. duton~obi les  39 12c, 1%- 
Ponc.edi~~g thnt plaintiff, in an action for damages far  perional injuries 

from an antoinoblle collision, entered the city ~ t r e e t  intersection a t  a 
speed grr :~trr  tl lm 20 mile\ per hour ant1 therefore in violation of the 
cit) ' 4  or(linan~e. thi\ would only be p? 1n1a focre evidence of negligence 
. ~ n d   rot negligence pcr sr, a11d could not he held :IS a matter of law to 
t ol~htitute contri1)ntory negligence that wonld bar plaintiff's recovery. 

A P P L ~ L  by  defendants f rom Llurney, J., a t  M a y  Term,  1943, of WAKE. 
Thi -  is a civil action to recover damages f o r  injur ies  to person and 

t o  property illcurred i n  a collision between a P lymouth  automobile 
owned and operated by the plaintiff a i d  a F o r d  panel delivery t ruck 
owlet1 h;v the  defendants and  operated i n  their  business by their ern- 
ployee and agent,  one Davis, a t  the intersection of Fi lmore Street and  
Jefferson Street  i n  the ci ty  of Raleigh on 1 2  September, 1942, alleged 
to have been caused by tlie negligence of the defendants, and  wherein 
the defendant.: interposed a plea of contributory negligence i n  bar  of a n y  
recovery by the plaintiff. 
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Upon appropriate issues, the jury for their verdict found that  the 
plaintiff was injured and damaged by the negligence of the defendants, 
that  the plaintiff was not guilty of contributory negligen?e, and that  the 
plaintiff was entitled to recover fixed sums for personal injuries and fo r  
damage to  her automobile. From judgment for the plaintiff predicated 
on the verdict, the defendants appealed to the Supreme Court, assign- 
ing errors. 

X u r r a y  A l l en ,  R. Pearson  U p c h u r c h  and  B u n n  (e. Arcndel l  for plain- 
t i f f ,  appellee.  

S m i f h ,  Leach  & Anderson, for defendants ,  appellants.  

SCHENCK, J. Both in their oral argument and in their brief filed 
with the Court the defendants, appellants, present but one question, 
namelg, did the court err in disallowing their motion f13r judgment as 
in case of nonsuit and to dismiss the action lodged when the plaintiff 
had introduced her eridence and rested her case and renewed a t  the  
close of all the evidence? C. S., 567. 

The charge to the jury is not brought forward in the record and it 
must therefore be presumed that  the court correctly dwlared and ex- 
plained the law applicable to the evidence. Bosu~e l l  v. T o w n  of T a b o r ,  
196 N .  C., 145, 144 S. E., 701; L u m b e r  Co.  v. P o w e r  (Po., 206 S .  C., 
515, 174 S. E., 427; Jern igan  v. Jern igan ,  207 S. C., 831, 175 S. E., 
58'7. 

The appellants' failure to present the argument that  there was insuffi- 
cient evidence to  be submitted to  the jury of actionable negligence on the  
part of the defendants is tantamount to an admission of the existence 
of sufficient evidence to carry the case to the jury on that issue. Hence, 
the question is narrowed to the single inquiry:  Wac, the plaintiff, 
according to her own evidence, guilty of contributory negligence? 

Construed in the light most favorable to the plaintiff, as it must be 
upon a demurrer to the evidence, her testimony as we 1 as her other 
evidence tends to show that the plaintiff was driving her automobile a t  
a speed between 20 and 25 miles per hour, in a southern direction on 
Filmore Street, approaching the intersection of said street with Jefferson 
Street, which ran east and west; before reaching the intersection she 
looked west up Jefferson Street and saw defrndants' t ru& approacling 
i t ;  the defendants' truck was 125 feet or more n-est of the intersection 
when plaintiff entered i t ;  plaintiff's automobile reached v i th in  four feet 
of the curb on the opposite, the southern, side of Jefferson Street when 
it was struck by the defendants' truck running a t  45 miles per hour, 
and knocked out of control of the driver, the plaintiff, a d  precipitated 
70 feet into a stone wall on the east side of Filmore Street;  the plaintiff's 
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car reached the intersection of the two streets when the defendants' truck 
was 125 feet therefrom. "Taking the evidence in the light most favor- - - 
able to  the plaintiff, the issue is one for the jury. Factual adjustments 
and appraisals are required, the making of which belonged exclusively 
to them." Seawel l ,  J., in Groome z.. Davis, 215 S. C., 510, 2 S. E. (2d) ,  
771. 

Defendants contend that  the plaintiff was negligent in that  she vio- 
lated the provisions of C. S., 2621 (302)' by failing to yield the right 
of way to defendants' truck since said truck was on her right and was 
therefore entitled to the right of way in the intersection. The defend- 
ants fail to take into consideration that  the statute upon which they 
re11 provides that  the driver of the vehicle on the left shall yield the 
right of way to the vehicle on the right "when two vehicles approach or 
enter an  intersection and/or junction a t  approximately the same time." 
I t  cannot be held as a matter of law that  the plaintiff's automobile and 
the defendants' truck approached or entered the intersection "at approxi- 
mately the same tinie," when the latter was 125 feet away from the 
intersection when the former was entering it, and when the plaintiff'q 
automobile had crossed within four feet of the opposite curb when the 
defendants7 truck collided therewith. 

Defendants further contend that  the plaintiff was negligent in that 
<he violated section 38 of the Code of Raleigh, Yor th  Carolina, by 
driving her automobile more than twenty miles per hour through a street 
intersection. This contention is untenable for the reason that the ordi- 
nance invoked provides that  "where no special hazard exists, the follow- 
ing speeds shall be lawful, but any speed in excess of said limits shall 
be prima facie evidence that  the speed is not reasonable or prudent and 
is unlawful: . . . 4. Twenty miles per hour through street intersections." 
Therefore, conceding that  the plaintiff entered the intersection a t  a 
greater rate of speed than 20 miles per hour, this would only be p r i m n  
facie evidence of her negligence, a i d  not negligence per se ,  and could 
not be held as a matter of law to conrtitute contributory negligence 
that would bar the plaintiff's recorery. Barnhill,  J., in TT700ds 1%. FTPP- 
m a n ,  213 N. C., 314, 195 8. E., 812. 

The ordinance h o k e d ,  while its phraseology is practically the same 
as that of the general statute, C. S., 2621 (288) (b) ,  presents the q u w e  
can a municipality by ordinance prescribe a rule of evidence as is here 
attempted by providing that any  bpeed in excess on certain limits shall be 
prima facie evidence that  such speed is unlawful. However this may 
be, if the provision is void by reason of lack of authority to ordain it.. 
the result would be to remove one. a t  least. of the grounds upon which 
the defendants rely. I f  the provision is not void this ground of reliance 
cannot avail the defendants for the reasons heretofore set forth. 
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"It is a familiar rule that a judgment of involuntary nonsuit on the 
ground of contributory negligence of the plaintiff cannot be rendered 
unless the eridence is so clear on that issue that reasonable minds could 
draw no other inference. Pearson 1 ' .  Luther,  212 S. C., 412, 193 S. E., 
739; i lIulford c. Hotel  Co., 213 N .  C., 603; ('orurn z.. Tobacco Co., 205 
X. C., 213, 171 S. E., 78. This rule has nothing to do with the credi- 
bility of witnesses. I t  applies equally to the testimony of the plaintiff 
as to that of other witnesses; Tomberl in v. Bochfe l ,  211 S. C., 265, 268, 
189 S. E., 769;  X a f t h e l c s  1,. Cheatham, 210 S.  C., 592, 188 S. E. ,  87 ;  
S m i f h  I * .  Coach Line,  191 N .  C., 589, 591, 132 S. E., 567;  and he is 
entitled also to  the benefit of the rule that  upon the motion to nonsuit 
the eridence must be considered in the light most favorable to the plain- 
tiff. Cole v. 11. R., 211 K. C., 591, 191 S. E.. 353;  L y n o i  r .  Telephone 
Co., 204 N. c:, 252, 167 S. E., 847;  Gilbert r.. W r i g h t ,  195 S. C., 165, 
141 S. E., 577. Cole z.. Koonce, ante ,  183 (214 S. C.)." Manheirn v .  
T a x i  Corp., 214 N. C., 689, 200 S. E., 352. 

Upon the record we find 
KO error. 

J O H N  31. DUDLEY AND WIFE. LIABEL F. DUDLEY; J. L. LUTZ AND WIFE, 
FAXKIE 8.  LU'CZ: W. W. MOORES A N D  WIFE, KAY 11. MOORES;  
R. W. HICKS AKD WIFE, JIRS. R. TV. H I C K S :  T .  SIMPSON, JR.,  H. B. 
CUIlTIS A N D  WIFE, A N S I E  B. C U R T I S ;  T. E.  SPRATT A N D  WIFE, 
MABEL S. S P R A T T ;  H. E. RE.% ASD WIFE, EVELYN C. R E A ;  F R A S K  
K.  HAYSES ; J A S P E R  11. BROWN AND WIFE, 3IARGARI:T J. BROWN;  
J. A. SCHACHSER,  JR. ,  A N D  WIFE, RUBY It. S C H A C H S E R ;  L E I T H  C. 
B 0 8 T ;  T .  C .  AUSTIX A N D  WIFE, LULA B. A U S T I S ;  JIRS. GRACE 
W A S H B U R S :  J. M. O'SEILL A N D  WIFE, KATHLEEN C. O'NEILL ; 
H. 31. J O Y S E R  AKD WIFE, DOROTHY S. J O Y S E R ;  WJI  L. MANNING 
A S D  ~ ~ I F E ,  K A T H E R I S E  F. MAXNIXG; 3 I I R I h J I  RCSIMEL;  >I. hI. 
F I S H E R  A N D  WIFE, MAMIE J. F I S H E R :  T. B. CAlZR AND WIFE, 
GEORGIA IV. C A R R ;  JAMES P. LAXKFOItD Asn WIFE. MRS. JAMES 
P. LANKFORD:  E. 0. FOX ASD WIFE, MRS. E .  0. F O X ;  C. D. SHELBY, 
JR. ,  AND WIFE. LUCY F. S H E L B Y ;  G. C. THOMAS, JR..  C. W. hIOSE- 
LEY a m  WIFE. JIAGGIE MAY E. J IOSELEY: F R A S K  P .  LARSON, 
JR . ,  A N D  WIFE, VIRGINIA B. LBRSON;  H. J. NELSOX AXD WIFE, MRS. 
H. J .  S E L S O S :  J. W. SESSOMS A X I )  WIFE, MAUDE E. SF:SSOJIS : MRS. 
J. H. O W E N ;  ASD CORA P R I C E  CULLINGS, r. CITY O F  CHBRLOTTE, 
A MTNICIPAL CORPORATION, A K D  CHARLOTTE PARK AND RECREATION 
COMhIISSIOS, A CORPORATIOK. 

(Filed 24 Sovember, 1943.) 

1. Municipal Corporations @ 30, 39: Deeds § 16: Injunction § 9- 

I n  the absence of covenants in the deeds or other valid restrictions 
upon the use of land for a public park, its acquisition arid dedication to 
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that pnimse ic  a matter within the discretion of municipal governing 
authorities and may not be enjoined by the courts. 

2. Municipal Corporations 85 30, 39: Suisances 9 9- 
Where the governing hody of a city of 100.000 population, including 

30.000 to 40.000 Xegroes. purchases a tract of land. adjacent to or near 
tno  of its Xrgro sections, one of 14.000 population and the other of 8,000 
population, with the purpose and plan of laying out a park and recrea- 
tion center for its colored people and building a road and bridge for 
more conlenient access thereto and to other property. on snit to prevent 
kndl' use of the property, instituted by white recidents and property 
owners of the neighborhood, thrre ic no eridence that the proposed use 
nil1 constitute a nuisance and motion for a restraining order was prop 
erly denied. 

A l ~ ~ ~ ~ ~  by +intiffs from drmsfrong,  J., a t  September Term, 1943, 
of XECKLEKBURG. Affirmed. 

This was an action to  enjoin the Charlotte P a r k  and Recreation 
Commission from maintaining a recreational park for Negroes on 
property near the homes of plaintiffs, and to enjoin the city of Charlotte 
from improving a street and constructing a bridge on adjacent property. 
Motion to show cause why a restraining order should not issue was 
heard and the following material facts mere found: The plaintiffs are 
property owners and residents of the section in the city of Charlotte 
known as "Harding Place." There are no provisions in any of the 
deeds giving them any rights with respect to the property on which the 
park is to be located, nor restrictions forbidding its use by Segroes. 
The park site is adjacent to the section of the city known as "Brooklyn" 
inhabited by approximately 14,000 Negroes, and in the section near-by 
known as ('Cherry," 8,000 Negroes reside. 

The defendant Pa rk  and Recreation Commission is a body corporate 
organized and existing under ch. 51. Private Laws 1927, and amend- 
ments thereto. The city of Charlotte has a population of more than 
100,000, with Xegro population of 30,000 to 40,000. There are now 
in the city for the use of white persons ten parkc, and no public park 
or recreational facilities for Negroeq, except the playground at a Xegro 
school in the section known as ('Cherry." I t  iq the intention of the 
defendant P a r k  Commission to construct and equip the proposed park 
with proper recreational facilitieq, including baseball diamond, wading 
pool. swings, refreshment stands, etc., and to operate it under the super- 
vision of the Commission in a lawful manner. The Commission has 
dedicated a strip of land 50 feet wide between the used portion of the 
park and "Harding Place," to be planted with trees and shrubbery, as 
a screen and barrier. The title to the park site n a s  acquired by deed 
from the trustees of the Diocese of S o r t h  Carolina of the Episcopal 
Church, and the Thompqon Orphanage and Training Institution. The 
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consideration was $2,500, and the additional consideration of an agree- 
ment to construct and maintain a farm bridge orer a l~rancli  on other 
lands of the Thompson Orphanage for the latter's use i ?  cultirating its 
lands. The bridge will cost approximately $50, and its maintenance 
will be negligible. 

By another deed the Orphanage trusters conveyed to the city of 
Charlotte a right of way orer its other lands for the construction of a 
street or road to connect the park with the Segro  section of "Cherry." 
Incoraorated in the deed was the condition that  in the  vent this street 
should be pared, no part  of the cost of the improrenent should he 
assessed against the orphanage property. The city. by resolution, ha.: 
declared its intention to construct a top soil street over this right of way 
to  connect the park with portions of Eas t  Stonewall Street and Baldmin 
Street which are now vaved. The convcvance to the P a r k  Commission 
was made upon coildition tha t  the 50-foot str ip referred to should not 
be used for park purposes and be enclosed by a metal fence; that  the 
farm bridge referred to and adequate ditches be constructed. 111 the 
event of failure to use the property for park purposes the grantors hare  
option to repurchase. 

Upon these findings it was concluded that the proposed park and 
recreational center for Negroes mould not be a nuisance; that  the agree- 
ment with respect to the farm bridge to be constructed and maintained 
was within the power of the P a r k  Commission; and that to acquire 
right of way for the construction of a street connecting the park with 
other streets i n  the nlanner proposed by the city would be a valid exer- 
cise of its power. 

The motion for restraining order was denied, and plaintiffs excepted 
and appealed. 

Cochran  & McCleneghan  and  W .  C .  Dav i s  for plaintif fs,  appellants.  
T i l k t t  (e Campbel l  nnd Ta l in fer ro  & Clarkson for defendants ,  ap -  

pellees. 

DEVTN, J. The findings of fact made by the court below were based 
upon the written evidence offered, and we see no reason to  disturb them. 
From these findings the conclusions of law reached by the court and the 
denial of plaintiffs' motion for a restraining order logically followed. 

The contention of plaintiffs that  the maintenance of a large recrea- 
tional park near the property on which they had built their homes 
would, under the circumstances, constitute a nuisance cannot be sus- 
tained. A public park established by lawful municipal authority can- 
not be held a nuisance per se (Public Laws 1923, ch. W ) ,  nor is there 
any  reasonable ground for anticipating that the park in this case will 
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be so operated as to become one under the facts found by the court. 
Atkin\ 1 % .  Durhrtm, 210 X. C., 295, 186 S. E., 330; Cify of Lynchburg V .  

Peters, 1-15 Ta., 1. 133 S. E., 67-1; Page v. Commonwealfk, 157 Va., 
325, 160 S. E., 33 ;  39 Anl. Jur . ,  280 ;  38 *Im. Jur. ,  359; 3 McQuillin, 
see. 13.56. 

I n  the absencc of covenants in the deeds or other valid restrictions 
upoil the use of the lalid for a public park, its acquisition and dedication 
to that  purpose was a matter v i th in  the discretion of the governing 
authoriticy and may not be enjointd by the courts. X e s s r r  2'. Smatll- 
ers, 213 PIT. ('., 183, 195 S. E., 376. 

The plaiiitiffs' objection that  thc purchase of the land for a park 
entailed exnenditure< bv the P a r k  ('onlmission for the construction of 
a bridge on another's property iz untenable. The agreement to build 
the hridpe was a part of the coiwidcration for the conveyance, and the 
cost inrolred was comparatively .;mall. 

S o r  was thc action of the city of Charlotte in acquiring right of may 
for a street or road leading to tlie park beyond its power. I t  is true 
there iq a coiitlition annexed to the conreyance that  in the ererit this 
street should be paved the city agrees not to assess grantor's abutting 
property for any part of the cost, in apparent disregard of the nianda- 
tory requirement of bee. 52 of the city charter, but this agreement come? 
within the exception prorided by the 1943 amendment to the charter. 
Furthermore, i t  appears that the city has adopted a resolution not to 

- - 

pave or pernianently improve this street. 
The fact that the deeds to the citv and to the Pa rk  Commission do 

not convey uilcontlitioilal titles in fee does not afford ground for en- 
joining tlie completion of the tran$action. The city and the Pa rk  
C'ornmission had poner to acquire property for proper municipal pur- 
poses by conveyance3 in whatcwr form the governing authorities 
deemed wke, prorideil there was no reasonable ground to apprehend 
1o.s or nastt. of public funds resulting therefrom. 

The action of the city and the P a r k  Commission in entering into the 
agreements embodied in the conveyances referred to will not be deemed 
beynid their pon-ers on the ground that the life of the agreements may 
extend beyond the terms of the preqent rnen~bers of defendants' govern- 
ing boards. These transactions come within the principle stated in 
Plant Food ( '0 .  7%. Chtrrloffe, 214 S.  C., 518, 199 S. E., 712; 3 Mc- 
Quillin, 952. 

T e  conclude that  the ruling of the trial court in denying the motion 
for a restraining order'must be 

Affirmed. 
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H. R. PERRY v. FIRST-CITIZESS BANK & TRUST COJZI'dI\'Y. ADMINIS- 
TRATOR D. B. N. O F  THE ]<STATE O F  J. B. FERRY, L)I:cE.\sEI). 

(Filed 24 November, 1043.) 

1. Executors and Administrators 9 21: Limitation of Actions § 13- 
Plaintiff sued for distributive illare of eitate. Defendnrit, adminis- 

trator, ansnering, sets up and pleads debts of plaintiff due the intestate 
as an offset. Plaintiff, rrply~ng denies the debts and pleads the three- 
year and ten-year statutes of limitation. On the hearing it was made to 
appear that the debts of plaintiff. if any. wpre barred b j  the statutes of 
limltntion during the lifetime of the inteqtate. Ht l d :  'Che plea of the 
statute of limitations is available to plaintiff as a valid defense to the 
affirmative claim of offset pleaded by defendant. 

2. Executors and Adlninistrators § 21: Pleadings 5 10: Equity 8 la- 
In an action by plaintiff to recover his distributive share of an estate 

of which defendant is administrator, where defeiidant sets ug and pleads 
debts of plaintiff due intestate as an offset, the claims of both plaintiff 
and defendant being legal, the doctrine of equitable setoff has no appli- 
cation. 

APPEAL by plaintiff 'from Burney,  J., at I farch  Term, 1943, of 
FRANKLIN. Reversed. 

Civil action to recover distributive share of decedent's estate. 
Defendant's intestate died in July,  1940, leaving certain nieces and 

nephews as his heirs a t  law. Plaintiff is a nephew and, as such, is one 
of the tlistributees. At  the April Term, 1942. the defendant was author- 
ized to make a partial distribution of assets on hand among the dis- 
tributees. The amount accruing to the plaintiff under said order mas 
$625.00. The defendant having declined to pay plaintiff his share, 
plaintiif instituted this action for the recovery thereof. I n  answer to 
the complaint the defendant sets up  and pleads certain alleged debts of 
plaintiff due defendant's intestate. These include (1) $100.00 note dated 
23 July,  1924, due on demand; (2 )  $750.00 sealed note dated 4 January ,  
1926, due 1 December, 1926; (3 )  $23.26, open account charge under 
date of 14  April, 1926; ( 4 )  $87.20, open account charge dated 31 May, 
1924; ( 5 )  $537.50, fertilizer account for 1930; (6 )  $954.72, balance due 
on ope11 account for 1920, 1921, 1922; (7 )  $170.00, open account charge 
14 May, 1926. S o  payment is shown to have been made on either of 
said accounts or notes, so as to bring them v i th in  the ststute of limita- 
tions. 

Plaintiff, in reply, denied said indebtedness and every part thereof, 
and pleaded both the three-pear and ten-year statutes of limitations. 

T h e n  the cause came on to be heard the parties waire-l trial by jury 
and agreed that  the court should hear the evidence, find the facts, and 
render judgment thereon, either in or out of the county, as of said term. 
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PERRY c. TKUST Co. 

When the cause came on to be heard the court found the facts as above 
summarized, concluded that the plea of the statute of limitations is not 
available to the plaintiff, and rendered judgment that  the plaintiff 
recowr nothing. Plaintiff excepted and appealed. 

G .  -11. R~crnz a n d  Gholson Le. Ghol son  for  p l a i n f i f f ,  a p p e l l a n f .  
TT'. L. Lumpkin nnd  1'nrborozigh & Y a r b o r o u g h  for  d e f e n d a n t ,  ap -  

pellee. 

B ~ R S H I L L ,  J.  For  the purpose of proving the open accounts pleaded 
in defense, the defendants offered the merchandise ledger or b,ook of 
account, kept by the decenscd. There was no other evidence to sustain a 
finding that these amounts are owing. While plaintiff did not object 
to the eridence he does except to the finding of fact that  the amounts 
shown on this ledger ac heing charged to the plaintiff are in fact due and 
unpaid. 

A finding of fact by the court below, when trial by jury has been 
waived, is hintling on this Court when, and only when, such finding is 
supported by competent legal evidence. 

It is to be doubted that  the ledger sheets or accounts offered in 
evidence and admitted without objection constitute legal evidence of the 
charges therein disclosed. The amounts claimed, with one exception, 
exceed $60.00, and there was no attempt to comply with the provisions 
of C. S., l i E 6  and 17'37. Be that  as it may, we refrain from decision 
on that point and pass to the question which is decisive. 

TThrn a dictributee sues to recover his distributive share of the estate 
and the administrator pleads by way of offset, under his alleged right 
of retainer. debts due by the distributee to the estate, is the plea of the 
statutes of limitations available to the plaintiff? 

011 thi. question the courts are sharply divided. dnno.  1 A. L. R., 
1007; A1nllo. 16 A. L. R., 329, 341 ; ,inno. $3 A. L. R., 582. I n  many 
court. it  i. held that a denland of a defendant, whether pleaded by way 
of setoff, counterclaim, or cross bill. is regarded as an affirmative action, 
and thercfore, unlike a matter of pure defense, is subject to the operation 
of the statute of limitations, and is unavailable if barred. 16 A. L. R., 
328. Other courts hold contra .  

I n  most, if not all, the jurisdictions in which it is held that  a barred 
claim ic available as an  offset, the courts base their decisions upon some 
prorision of a local statute. *Inno. 16 A. L. R., 331. The decisions 
cited and relied on by the defendant come principally from these States. 

As, on this point, this is a case of first impression in this jurisdiction, 
we must decide the question unaided by any uniform line of decisions, 
choosing the course wliicl~ the better reason seems to dictate. 
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PERRY O. TRUST Co. 

H a d  defendant elected to plead the debt of plaintiff (which he denies) 
as a counterclaim or by way of cross action and praytld judgment for 
the full amount, his claim would be barred. This would seem to be 
clear. His  plea here is in effect a plea of setoff. H e  seeks to establish 
the debt and to recorer so much thereof as may be necessary to cancel 
the claim of the plaintiff. This is an  affirmative defense, under which 
defendant seeks affirmative relief. There is no sound reason why we 
should say that this demand for part  recovtlry is not equally subject to 
the plea of the statute. 

The doctrine of equitable setoff does not apply. Defendant asserts a 
legal elaim. The estate is just as much a debtor to him as he is to the 
estate. Each has a legal right and remedy. And a statute-barred debt 
is no more recoverable by an  estate than by any oth1:r creditor. I n  
many instances, as here, such claims are covered by the dust of time and 
forgotten, although found by the administrator after the death of his 
intestate. 

Furthermore, the right of action of the deceased was barred during 
his lifetime and long before plaintiff's cause of action arose. Under 
these circumstances and in the face of a proper plea of the statute, it  is 
not now available either as a counterclaim or as a setoff. 

I t  may be true, as urged by defendant, that  to allow plaintiff to re- 
corer his full distributive share of the estate while denying the estate 
the right to deduct his indebtedness mould be an  injustice to the other 
heirs and distributees. I f  so, the injustice was not worked by the law 
but by the failure of the deceased to collect or attempt to collect his 
debt before i t  was barred by the statute, or to put it in such form as 
that  its life would have been extended. I S  the plaintiff has not paid 
the claim, as he contends he has and as the law presumes, the deceased 
no doubt considered i t  so much water over the dam. At  least he took 
no action to make it otherwise. Such loss as the other clistributees may 
suffer is due to his neglect. 

The exception of the plaintiff to the conclusion of the court below 
that  the plea of the statutes of limitations is not available to him is well 
taken. The judgment of the court below is 

Reversed. 
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TOWN O F  APES, a ~\IUSICIPAL CORPORATIOS, v. A.  J .  TEJIPLETOS ~ s u  
WIFE, ROBERTA 0. TEMPLETOX; J. 111. TEJIPLETOS. JR.. UNMAR- 
RIED; A. J .  BIAXWELL. COMMISSIOKER OF IIEVENTE: J T X .  T. JOYSEE, 
AI)MINISTRATOR OF LEWIS 11. COSSOII ; SAM R U F F I S  : S. F. TURNER ; 
GURNEY P. HOOD, C O ~ I I C I ~ ~ I O K E R  OF BASKS: CALE K. BURGESS, 
TRUSTEE K. C. AGRICULTURAL CORPOR,\TIOS; IT. A. LUCAS, 
TRVSTEE CARALEIGEI PHOSPHATE COILPORATIOK; GEO. U. BAU- 
COM, TRUSTEE, AKD J. MILTON J IASGUJI ,  TRUSTEE. 

(Filed 24 Sovernber, 1943.) 

1. Pleadings #a 10, 20- 

In  a suit by a town agxinst defendants to foreclose a tax lien under 
C. S., 7990, where defendants .;et up  defense bg answer and a l w  a counter- 
claim, motion to strike the counterc1;lim and order thereon was Iroper, 
h11t the other defenses were unaff'eeted thereby. 

2. Taxation § 40c- 

111 actionb to foreclohe lirnh for delinquent tnse.; or special nssessmerits, 
the judgment obtained conqtitntes :l lien 1 1 1  I Y I I ~  and the onner of the 
l~roperty i. not perso~ially linhle for the payment thtreof. 

,IPPEAL by defentlants A. J .  Templeton and  J. N. Templeton, J r . ,  
f r o m  Il'illinms, J., a t  J u n e  Term,  1943, of WAKE. 

Civil action instituted 11 August,  1941, by plaintiff under  the pro- 
visions of Section 7990 of the  Consolidated Statutes  of S o r t h  Carolina, 
t o  foreclose a t a x  lien on certain lands situate i n  the Town of Apex, and 
listed i n  t h e  name of A. J .  Templeton and  J. N. Templeton, J r .  

T h e  defendants -1. J .  Ternpleton and  J. 31. Templeton, J r . ,  filed 
answer and denied tha t  taxes v e r e  due as alleged i n  the complaint,  and 
fur ther  set u p  a couilterclairn, based on alleged damages sustained by 
the defendants by reason of tlie location of cer tain water  and  seller 
lines by the  plaintiff on the  premises of the defendants, and  plead such 
counterclaim against a n y  taxes tha t  might  be determined to he due. 

A t  tlie Sovemher  Term,  1942, of the Superior  Cour t  of T a k e  County, 
his Honor ,  Tl~oiupson,  J., prt i iding,  the plaintiff through it- attorney 
m o ~ e d  to strike the  a n s x e r  of tlle defendants, upon tlie ground tha t  said 
answer set up only the defenie of a counterclaim. T h e  court found 
as a fac t  tha t  the  suit \ \as  f o r  the collection of taxes and  n o  counter- 
claim should be allowed; and c,nteretl a n  order "that the  a n s n e r  of the  
defendants, setting up  a counterclairn, he and the  same is stricken f r o m  
the  record of the court." 

Thereafter ,  the clerk of the Superior  Court  of W a k e  County signed 
a juclgment and  order of sale. 

At the  J u n e  Term,  1943. of Wake  Superior  Court,  the  plaintiff 
moved to set aside the j u d g ~ n e n t  and order of sale, on t h e  ground t h a t  
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the Superior Court having taken jurisdiction, the clerk of the Superior 
Court was without jurisdiction to sign a ,judgment, and further moved 
for a judgment upon the complaint. The motion was granted and 
judgment was signed based on the allegations of the complaint. 

Defendants A. J. Templeton and J. M. Templeton, Jr . ,  appeal and 
assign errors. 

P. H.  Il'ilson for  p l a i n t i f .  
-1. J .  Il'crnpleton and  J .  X. T e m p l e f o n  for de f endan t s .  

DEKNT, J. The appealing defendants except and assign as error the 
refusal of his Honor to submit to the jury the issues of fact arising on 
the pleadings. H i s  Honor was apparently under the impression that  
the order entered by Judge Thompson struck out the entire answer or 
that the answer interposed no defense other than the counterclaim, 
which was properly stricken out. Co7nmissioners v. H a l l ,  177 S. C., 
490, 99 S. E., 372; Graded  School  a. I2fcDowel1, 15'7 N .  C., 316, 72 
S. E., 1053; Gat l ing  v. Commiss ioners  of C n r i e r e f ,  92 S. C., 536. TVe 
think the order entered by Judge Thompson had the effect only of 
striking the counterclaim from the answer, and that the other defenses 
were unaffected thereby. The issues raised by the pleadings should 
have been submitted to the jury. Bz t r fon  1 , .  R o s e m n r y  X f g .  Co.,  132 
K. C., 17, 43 S. E., 450. 

There is another exception on the record worthy of consideration, 
which challenges the judgment, in that  it was rendered against the 
appealing defendants personally. 

Section 1719, ch. 310, Public Laws of 1939, X. C. Code of 1939 
(Michic), section 7971 (225), which provides for the foreclosure of 
t a s  liens, reads, in part, as follows: "(2) The foreclcsure action shall 
be an action in superior court, in the county in which the land is sitn- 
ated, in the nature of an  action to foreclose a mortgage. 

lL(m) ,\ny judgment in favor of the plaintiff or any defendant taxing 
unit in an action brought under this section shall order the sale of the 
p r o p d y ,  or SO much thereof as may be necessary for the satisfaction o f :  
(1) taxes adjudged to he liens in favor of the plaintiff, other than 
tases the amount of ~rl i ir l i  has not been definitely detwmined, together 
with interest, penalties and costs thereon; and ( 2 )  taxes adjudged to h~ 
licns in favor of other taxing unitq. . . ." 

*I t a s  list in the hands of a tax collector is equivalmt to an execution 
and ihe tax collector, in lieu of   el ling real estate for the collection of 
taxes tlne thereon, may seize personal property belonging to the tax- 
pa,w~' and sell came or qo much thereof :IS may he lwcessary for the 
satisfaction of all t a w  d u e  by thc taxpayer. Sec. 1713, ch. 310, Public 
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La\\. 1939, S. C. Code of 1939 (Alichie),  sec. '7971 (222) ; f ' h t r r lo f f e  
1 % .  l i n r n n a u g h ,  221 X. C., 259, 20 S. E. (2d.),  97 ;  ( 'hprokpe Cotrrlfy C. 

,lIc.Clclland, 179 x. C., 127, 101 S. E., 492;  Pceblc ,  1 % .  Ttrylor,  121 
S. ('., 35, 27 S. E., 999; U o l > ~ e  1'.  Bltrckburn, 1 1 7  X. C.,  383. 23 S. E., 
321;  TT'/lwzingforl 7%. S p r u n f ,  114 X. C., 310, 19 S. E., 313. But i n  a n  
action to foreclose a lien f o r  delinquent taxes o r  qpccaial a - ~ e w n e n t s ,  
the judgment obtained i n  said action constitute. a licn 1 t1  rrnz a i d  tlie 
oliiler of the propcrty i? not per-onallg liable fo r  tlie 1~a;vment thereof. 
('. S. 7990: ITri7X,inson 7'. B o o m r r ,  217 PI'. C., 217, 7 S. E. (2d . ) ,  -191; 
Il'odesboro I . .  C ' O . ~ ,  215 N. C., 708, 2 S. E. (2d) ,  876;  Ornrlge C o u n f y  
7'. .Jenkins. 200 N. C., 202, 156 S. E., 774; Ptrfc 2.. B a n k s ,  178 K. C., 
139, 100 S. E., 251; n m i n o q r  I l l s f r i c f  v .  I T ~ r f f s f c f l c r .  173 N. C., 523, 
!I2 S. E., 368;  61 C. J.. Taxat ion,  sec. 1.552, p. 1143. I t  is therclfore 
erroneou. to  render a prrsonal judgmrnt  againi t  the onmer or owners of 
land ill a n  action to forerlosr a lien for  delinquent taxes. 

T h e  remaining esceptionq a re  ~ v i t h o u t  merit .  
T o  the  end tha t  t h ~  li.uci of fact  a r i 4 n g  011 the pleadings m a y  be 

~ n b m i t t d  to a jur-, the  tlefelldaritv :lie granted a 
S e w  trial.  

OIIP nf srrernl t lcf t~~~tln~rts .  ill a n  nction for wrongfnl tlc;rtl~ arising on1 
of :I joint tort, rii:lj- linr-c still  tother her joint tort-fensor 1)rongllt in :111tl 
111:1tlc ;I ]):arty tleft,ntlnnt for the purposes of vnforcing contril)ntio~~. wllcre 
~)I : r i~~tiff"s  right of nctio~i against snc.11 other tort-frnsor, originally snh- 
sisting. hns h c i i  lost by the lapse of tinir. C. S., 160. 
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APPEAL by defendant Tidewater Power Company from Blacks tock ,  
Specic7l J u d g e ,  at  September Special Term, 1943, of ~ ~ E C K L E E B U R G .  

Civil action to recover damages for d ~ > a t h  of plaintiff's intestate, 
alleged to  have been caused by the negligence, default or wrongful acts 
of the defenda~lts Tidewater Power Company and t n o  of its agents, 
one a foreman, the other an employee, m h m  plaintiff's intestate, while 
working on a eubstation of the Power Conlpany near the city of New 
Bern, around the hour of 1 :30 a.m., 10 June,  1942, wa:, electrocuted by 
conling in contact with a wire carrying a high roltage of electricity, 
which the defendants had previously undertaken to dcaaden or cut off 
and had failed to do so. 

This action was instituted 28 April, 1943. 
I n  its answer, filed 28 July,  1943, the corporate defendant denied 

liability and set up  a cross-action against the city of New Bern for 
contribution as a joint tort-feasor in case the answering defendant should 
be held liable. 

At the time of answering, the corporate defendant filed formal motion 
pursuant to C. S. 618, to make the city of New Bern a party defendant. 
The clerk denied this motion on the ground that  it had not been made 
within a year of plaintiff's intestate's death. and the cause of action for 
wrongful death as against the city had therefore been lost. On appeal 
to the judge the ruling of the clerk was approved. 

From the denial of its motion, the Tidewater I'ower Company 
appeals, assigning error. 

Carswe l l  & E r v i n  a n d  I I e l m s  & Mzill iss for  p l a i n f i f ,  uppellee.  
R o b i n s o n  d J o n e s  for  d e f e n d a n t  P o w e r  Co., a p p e l l a n f .  

STACY, C. J. The question for decision is whether one of several 
defendants in an action for wrongful death arising oul of a joint tort 
may have still anotlier joint tort-feasor brought in anll made a party 
defendant for the purpose of enforcing contribution, when the plaintiff's 
right of action against such other tort-feasor, originally subsisting, has 
been lost by the lapse of time. C. S. 160;  Cwrlee 7%. Polver  Co. ,  205 
N. C., 644, I f 2  S. E., 320. The law answers in the affirmative. 13  
Am. Jur . ,  5 2 ;  18 C. J. S., 19. 

The pertinent meaning of C. 8.) 618 is that  in an  action arising out 
of a joint tort wherein judgment may be rendered against two or more 
persom, who are jointly and sererally liable, and not all of the joint 
tort-feasors have been made parties, those who are s ~ ~ e d  may a t  any 
time before judgment, upon motion, have the other jGnt tort-feasors 
brought in and made parties defendant in order to determine and 
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enforce contribution. F r e e m a n  v. Thompson, 216 N .  C., 484, 5 S. E. 
(2d) ,  434. 

I t  is t r u e  common liability t o  w i t  m11st have existed as  a condition 
precedent t o  contribution, but  it  is iiot essential t h a t  i t  should continue 
to subsist, o r  be kept alive, against all of the  joint tort-feasors. D r B r u e  
1 . .  F r a n k ,  213 ~ ~ T i s . ,  280, 251 K. TT., 494;  S o r f o l k  ~ q o ? ~ f h e r n  R. R. CO. 
1 % .  Gre tak i s ,  162 T a . ,  597, 7 4  S. E., 8 4 1 ;  Consol idated  Coach  Corp .  e. 
B u r g r ,  245 Ky., 631, 54 S. W. ( 2 d ) ,  16. 85 -1. L. R., 1086. Indeed, 
the r ight  of contribution m a y  be enforced a f te r  liability to  the  injured 
perm11 or his  repreqentative has been extinguished by the pa;vnient of 
the judgment and  its t ransfer  to  a trustee fo r  the  benefit of the paying 
judgment debtor. I I o f f  1 % .  X o h n ,  215 N .  C., 397, 2 S. E. ( 2 d ) ,  23. 

111 cases where the  negligent acts of two or  more persons concur i n  
producing a single injury,  with o r  without concert among them, the  
general rule  is t h a t  they m a y  be treated as joint tort-feasors and sued 
separately or together a t  the clcction of the injured p a r t y  o r  his repre- 
sentative. C h n r n o c k  c. T n y l o r ,  nrzfc, 360;  B i p p  c. Fnrre l l ,  169 N .  C., 
551, 86 S. E., 570;  H o u g k  7i. R. R., 144  S. C., 692, 57 S. E., 469. 

A t  common law n o  r ight  of action f o r  contribution existed hetween 
or among joint tort-feasorb n h o  were i n  pari  de l i c fo .  R n u l f  2%. L i g h f  
C'o., 176 S. C., 691, 97 S. E., 236. W i t h  us  the  r igh t  is statutory, and 
i t<  use necessarily depends upon the terms of the  statute. G a f f n e y  v. 
( 'uoi tol fy  Co. ,  209 h'. C., 515, IS4 S. E., 46. T h e  pertinent par t  of the  
enactnielit, as amended i n  1929, is, that  i n  all  caies i n  the courtq of this  
S ta te  wherein judgment has been, or m a y  be, rendered against tn.o o r  
more persons or  corporations, who a rc  jointly and  several1;r liable f o r  
it. payment, and if the judgment he ohtainetl i n  a n  action ariqing out 
of a joint tor t ,  and  only one, or iiot s l l  of the  joint tort-feasor,, a r e  
made parties def~i l t lant ,  those tort-feasors made  parties defendant, and 
againi t  whom judgment is obtained, map,  in  a n  action therefor, enforce 
contribution f rom the other tort-fcasor5; or a t  a n y  t ime &fore judgment 
is obtained. the joint to r t - feasor~  made  parties defendant may.  upon 
~riotioii, Inax e the other  joint tort-feawrq made parties defendant. C. S., 
61\ ,  as arncnded by  ch. 68, Publ ic  L a m  1929. 

T h e  r ight  to  "enforce contribution" i n  a n  action like the present 
conlcs f rom thiq amelidinelit. I t  is the  r ight  of one joint tort-frasor, 
against wliom j u d g n i ~ n t  has  heen obtained i n  a n  action arising o l ~ t  of 
a joint tort.  to  recorer of the othcr joint tort-feakors their  ~ , ropor t iona te  
par t  of such judgment. H o f f  2 . .  -1Ioh11. szrprtr. 

T h e  r ight  accrues when j l l d ~ m e n t  i i  obtained i n  a n  action ar is ing 
out of a joint tort.  F r o m  this it  fol lons tha t  a contingent or inchoate 
r ight  to  enforce contribution arises to each defendant tort-feacor a t  thc 
time of the  i n ~ t i t u t i o n  of the action 10 recmcr  on the joint tort.  ,Is 
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long then as  the  plaintiff's r igh t  to  recover i n  such sui t  remains unde- 
termined, the contingent o r  inchoate r igh t  of each defendant  tort-feasor 
t o  enforce contribution continues, and, on rendition of judgment i n  
favor  of the  plaintiff, this r igh t  matures  into a cause of ,action. 1 3  Am. 
J u r . ,  51. T h u s  i t  is rooted i n  and springs f rom the plaintiff's sui t  and  
projects itself beyond t h a t  suit,  but  i t  is not  dependent c n  the plaintiff's 
continued r igh t  t o  sue all  t h e  joint tort-feasors. 

T h e  purpose i n  allowing all  joint tort-feasors to  be made  parties 
defendant a t  a n y  t ime before judgment i n  the  sui t  to  recover on  the  
joint tor t  is t o  provide f o r  settlement of the whole controversy i n  a 
single actiou. Gnf fney  r .  Casua l t y  Co., st ipru; 1 3  Am. Jur . ,  52. 

T h e  fact  t h a t  a municipal i ty  of one county is to be made  a p a r t y  
defendant i n  a n  action pending i n  another  county has  not been over- 
looked. C. s., 464;  C'ecil v. n i g h  Point, 165 N. C., 431, 8 1  S. E., 616. 
T h e  question of venue, hoviever, is  not  presented or decided. B a n k s  v. 
J o ~ n e r ,  209 N.  C., 261, 183 S. E., 273;  H a n n o n  c. Pozcer Co., 173  N .  C., 
520, 92 S. E., 353;  McIntosh on Procedure, 267. 

Reversed. 

a. 31. HUXSUCKER, C. A. LEWIS, E ,  R. BROWN, G. B. WILLIAMS, T. N. 
SLBCK, J. B. HAJIJIOSD, J. H. COCHRAS, E. T. DENSIS, DR. C. E. 
JlcNAiL'US, S. C. STEWART, W. C. LASSITER, A K D  OTHERS, TAXPAYERS 
m n  CITIZESS OF HEMP. SORTH CAROLIX.1, v. STBNLIOY WIXBORSE, 
THAD EURE, AND HARRY MchIULLh?;, C~VSTITUTING A N D  COMPOSING 
THE JIUSICIPAL BOARD OF COSTROL O F  NORTH CAROLINA. 

(Filed 1 December, 1943.) 

1. Municipal Corporations 3 5: Constitutional Law 9 4d-- 
The Municipal Board of Control is a creature of the General Assembly 

within the proriniol~ of -1rt. 11. sw .  29, of the ('onstitution of Sortli 
Carolina. 

2. Municipal Corporation § 5: Pleadings 3 15- 
In  a civil action to restrain the execution of an order changing the 

name of a town, C. S., 2779. 2781. 2782, where the complaint contains no 
nll~~gation that the Board of Municipal Control haq f a i l d  to observe and 
follow the requirements of the statutes and no allegation that the said 
Board has acted capriciously or in bad faith, demurrer to the complaint 
for failure to state a came of action was properly sustained, and there 
n-as no error in the coilrt's dissolving a restmining order theretofore 
granted and dismissing the action. 

3. Municipal Corporations 3 & 

Vpon the hearing by the Roard of Mi~nicipal Control of a petition to 
change the name of a town, the Roard has power to investigate and 
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determine whether or not tlle requirements of C .  S., 2781, 2782, hare been 
complied with. 

4. Appeal and Error 5 1 8 -  

If the Board of JIl~nicipal Control should err ill its findings, the error 
may be corrected by the Superior Court upon a writ of certiorari, there 
being no provision in the statute for an appeal. Unless so reviewed, 
ordinarily the findings of the Board are conclusive and cannot be collater- 
ally attacked. 

5. Same: F'raud a S- 

('oncedirig the complaint to be a petition for a writ of ctrtiorari, C .  S., 
630, i t  fails to make a proper showing of merit. upon which alone ccr- 
t~orari  will issue, for the mere allegation of fraud is insufficient. The law 
rcqnires that. if fraud be relied upon. all  es*nltiill facts i ~ i l d  elements 
constituting the fraud must affirmatively appear from the pleading. 

APPEAL by plaintiffs from Bumey ,  J., at  10 May Term, 1943, of 
WAKE. 

Civil action instituted 23 April, 1943, to restrain the execution of 
order changing name of town of Hemp to the name of Robbins-heard 
upon demurrer to complaint. 

Though the order entered on 1 April, 1943, by defendants Municipal 
Board of Control, acting upon petition filed on 25 January,  1943, 
changing the name of the town of Hemp to that  of Robbins, to become 
effective a t  12 :01 a.m., on 1 September, 1943, is not made a part of the 
complaint of plaintiffs, it is referred to and attacked therein by plain- 
tiffs and is made a constituent part of the case on appeal to this Court, 
and is treated by tlle parties as if it  were in  fact specifically made a 
part of the con~plaint. and will be so considered on this appeal. 

Summarized, the order sets for th :  
1. That  on 26 February, 1943, after notice in substantial compliance 

with the requirements of sec. 2751 of Consolidated Statutes, a fact 
found by the Board, a hearing upon the petition was held by the Mu- 
nicipal Board of Control, in the hearing room of the Utilities Commis- 
sion in the city of Raleigh, when and where attorneys representing the 
~wtitionrrs, and attorney representing the perqons objecting to the 
change, and numerous citizens for and againqt the change appeared, and 
n e w  heard by statrnicnts and arguments. Rut that  at said hearing the 
question being r a i d  as to nhether or not the petition n a s  signed by 
the requilwl rnimbrr of resident electors and resident freeholders, an  
adjournment lvas taken until Friday, 12 March, 1943, when the hearing 
1vould be resumed. 

2. That  on Friday,  12 March, 19-13, on further hearing at same 
place, the same attorneys representing petitioners and respondents ap- 
peared, and the R o a d  h e a ~ d  furt l lw statements and arguments from 
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the interested parties. The Board found (a )  '(that the petition was 
signed by many more than a majority of the resident qualified electors 
and by many more than a majority of the resident freeholders or home- 
steaders of the town of Hemp"; (b )  "that the name ,Hemp' is not a 
suitable name for a growing and prosperous town . . . and . . . was 
selecttd for the town without any particular reason therefor and . . . 
has no significance but was substituted only a few years ago for the 
name of 'Elise' by which the town'was formerly known"; (c)  that  "the 
large majority of the citizens of the town who hare  requested that  the 
name be changed to Robbins has done so because of the fact that  this is 
the name of the principal owner of the Pinehurst Cloth Mill, which is 
operated in the town of Hemp," who "has been Tery generous and 
public spirited in all of his relationships with the town of Hemp and 
its people," and "together with the management of the mill, has pro- 
moted many enterprises of great civic ralue to the community and has 
been largely instrumental in the progress and development of the town"; 
and ( d )  that  "in the hearings before the Board the persons objecting 
to the change of the name of the town of IIemp, based their objections 
largely on the grounds that  confusion and inconvenience would grow 
out of it," pointing out that it would be nwessary to change the name 
of the post office, including the rural  routes which w o ~ l d  be served by 
the post office, and tlie name in railroad tariffs and schedules, bus 
schedules, ctc.; also on the ground that  a change a t  thiq time during 
the war period might cause somp inconvenience. And the order con- 
tinues: "The Board having fully considered the petition for the change 
of the name of the town and all of the objections raised thereto, and i t  
appearing to the Board that  the change of the name of the toxm of 
Hemp to Robbins is strongly ad~oca ted  by a large majcri ty of the resi- 
dent qualified electors and a large majority of the resident freeholders 
or homesteatler~, the Board is of the opinio.- that  the will of the major it^ 
of such citizens of the town should be given effect, and that it is for the 
best interests of tlie town that  its name be changed as requested by them. 
I t  is, therefore, ordered that  the name of the Town of Hemp shall be 
changed to the name of Robbins, thiq change to become effective at 1 2  :01 
a.m. on, the 1st day of September, 1013." 

Plaintiffs, eleven in number, "and others," styled ('taxpayers and 
citizens of Hemp, Ror th  Carolina," i n  their complaint, attack the said 
order of the Board of Municipal Control, succinctly stated, upon the 
grounds that  signatures of a t  least fifty persons signing the petition upon 
which it is based were obtained by fraud, duress, intimidation and 
threats of certain business interest, Pinehurst Cloth Mill, and its offi- 
cers, agents and employees, by reason of which the petition lacked the 
bona fida signatures of a majority of the resident qualiTed electors and 
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of tlle reL.ident frccllolders o r  home.teaclers of the town, as required by 
the  statute. 

T h e  f raud  a. alleged is i n  gcner:rl ternis and,  stated briefly, is as  
fol lo\ \ - :  T h a t  the mat te r  of changing tllc name of tlie ton11 of H e m p  to 
Robbins n a s  inztigated and  begun by IT. P. Snuniler., vice-President of 
Pinchnrst  ('loth Ni l l ,  f o r  the pnr11o.e of c leat ing a ~nonopoly  and pre- 
reliting other husine-cs locating a t  tlie toxvn, and  not f o r  tlie purpose 
of hcrtcrine the con in~mi i ty  or fo r  he-t interest of the I,llblic a t  large. 
T h a t  the Pincliurst Clot11 31ill. 1)eing the oniier of fifty l l o u ~ e s  i n  the 
mill \ illage of I I c n ~ p ,  coiircyed .anit> to the H e m p  Hous ing  Company, a 
c o r p r a t i c ~ n  of nliicli  Saunders  n n -  pre.iclent, ant1 thereafter  these l~ouses 
~ a l u r d  a t  $1.000 or more "were l i rcvnted to workers i11 the rnill wi th  
instruction+ to i~urchase  sanic" and "could he 1m11ght f o r  $3.50 down 
p a p l e n t . "  T h a t  all  such *ale. v c r c  not i n  good f a i t h  but n e r e  made 
for  the f r m l d u l r l ~ t  pur1)o.e and intentioli of q n a l i f ~ i n g  the  purchasers as  
frcelioldc~r. to  .ign the l~e t i t ion  to  change the name of the  ton-11. T h a t  
largc sum- of n1olic.y I\ ere .pelit i n  1)oo.tilig K a r l  Hobbin.., a ~iolircsident.  
p r e d P n t  of .aid I'in~111u.t ( ' loth Mill,  ant1 ill atteriipting ('to 13urcha.e 

autl "-nit1 ort1r.r v a .  acconipaniwl I)!. threat.;. 1)- intirnidatioli and also 
by  largc I ~ r o ~ ~ i i s e s  of rcnart l .  'That the ent i rr  mat te r  of c l i a ~ i g i ~ i g  the  
n a ~ i i r  T! a- not o ~ i c  of free n ill of tlicl people. freeholder. and T oteri. but  

s i g t  I t i  r o ~  I i i f ~ t ~ t i ~ g  to i n .  T h a t  "said .igaaturcs 
and all c>fTorti to  changc this II : I I~IC of the  ~ ~ T T I I  Tvere 01)tniiled by tlie 
P inchur - t  ( ' loth I l i l l .  I(al.1 Rohhin-. P ~ . e ~ i d e i i t ,  by tlie fmyri~ent  of 
m o n v  to rn ip loy t~ . ;  ant1 othr13. a i d  tlic .aid petition 1.eprewntz a f raudu-  
lent 1111rcl1a~ am1 liot the free I\ ill of honl r~s tc~ade~~s  and freelioldcrs i n  
IIenil)." 

Tlic c~omplaint fu r ther  allrye.: T h a t  a s  the  t o \ m  l ia i  bonds out- 
\tantling, fi~ialicial confu-ion i i  likely to follow tlie change of name of 
the t o v l i ;  t h a t  the c r td i t  of the ton11 m a y  he injnrr t l ,  and all property 
owner, rc.itling tliwein, including the plaintiff., nil1 be i r reparably 
tlnrnagcti t l ~ e ~ e b y ;  that  the p l ' i i~~t i f f .  a1.o on11 ploperty am1 h~~.;ine\ses 
i n  connection n i t l i  wli ic l~ they c .i)r11t large sunir of money i n  print- 
ing  .tatioiin~y, making  a t l ~ e r t i ~ c n i c ~ n t .  nit11 foreign hu41ir-s firms ant1 
x i t h  ra t ing  bureau< and,  a. a rc.ult, tllc clianpe of name, rr1o.t particu- 
lar ly a t  tliii t ime, nil1 re.ult i n  irreparable damage to the plaintiffq and 
to their  hus inesse~;  tha t  f o r  fo r ty  year* the town of H e m p  and the 
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numerous business firms and industries therein have enjoyed good-will 
and name and a market has been established for their products, and 
such good-will will be destroyed, and irreparable danage  done by a 
change in the name of the town; and that on the ot'ier hand, as the 
Pinehurst Cloth Mill ships none of its goods over railroads or other 
public carriers, a change of name will not affect it  with respect to motor 
and railroad freight rates and bus transportation. 

Plaintiffs further allege : 
"13. Tha t  the Order entered by the Municipal Board of Control of 

Korth Carolina is void for the reason that  they were not empowered to 
pass upon an  issue of fraud, duress and intimidation, which issue was 
raised before them by affidavit. That  said Board was without jurisdic- 
tion to  pass upon a matter which must be determined under law in the 
courts or a court of proper jurisdiction. That  said Order is void for 
that the Board of Municipal Control did not have jurisdiction there not 
being upon the petition the required number of bona  fide signatures of 
voters and freeholders resident of the town of Hemp. 4nd it is further 
void for that  the Order is so indefinite and uncertain in its terms and 
conditions as to render it void a t  lam." 

Upon these allegations plaintifis say that they are entitled (1) to have 
the court pass upon the question as to whether the petition "was obtained 
by the false and fraudulent duress and intimidation and purchase as 
hereinbefore set forth," ( 2 )  to have the Municipal Eoard of Control 
restrained from further proceedings or carrying into effect the said order 
vhich  is alleged to be void; and ( 3 )  to have the Nayor  and Board of 
Commissioners of the town of Hemp, their serrants, agents, employees, 
attorneys or any other person from putting said order into effect until 
this matter is finally determined by the courts, and . n  these respects 
plaintiffs pray injunctive relief. -Ind by amendment to complaint plain- 
tiffs further invoke protection in specific sectlons of the North Carolina 
Constitution. 

Defendants demurred to the comrblaint for that it fails to state facts 
sufficient to constitute r2 cause of action against the defendants in that, 
among other things, i t  appears ( a )  that  the Municipal I3oard of Control 
has performed all the duties with reference to the petitloll for changing 
the name of the t0n.n of Hemp which, under the statutt., it is permitted 
to perform, and this suit was instituted after the order changing the 
name had been signed and filed; (b )  that the Nunicipal Board of Con- 
trol in hearing the petition for the change of the namcl of the town of 
H r m p  was charged with the responsibility of ascertainil~g that the peti- 
tion was signed by a majority of the resident qualifiell electors and a 
majority of the resident freeholders and homesteaders in the tonn,  and, 
upon challenge as to the sufficiency of the petition by reason of qigna- 
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t u r f a  a l l ~ p e d  to h a r e  been obtained thereon by f r a u d  or otherwise, it  n a. 
i n  law the d u t y  of the  Board to pa;.: u p  the same, and its action c'oul(1 
be re r icved  only upon a n r i t  of cer t l o rnr i :  and (3) t h a t  the allegations 
of f r t~u t i  and dures; arc  general,  and lack that  par t icular i ty  requircd to 
con,-titute a cauie  of action there for ;  but, if sufficient i n  this respect, 
there i i  abrence of allegation tha t  such f r a u d  was practiced upon enough 
IJersons to l i a ~ c ~  inral idated thc 1)etition u1)on nliich the order of the 
Board is based. 

T-1m11 hearing i n  tlic Superior  Court  the ilerriurrcr of defentlalits \ \a.  
qustained, the restraining order theretofore granted was dis.olved and 
the  action ~ a a  dismissed. 

Plaintiff. appeal  to  Supreme Court  and a G g n  error .  

T T r u n o ~ s ~ ,  J. Plaintiffs precent fo r  decision on this appeal  these 
two q ~ e e t i o n i  : 

1. Did the court  below c o n ~ ~ i i l t  error  i n  dismissing this  ac t ion?  
2. -\re the plaintifl's entitled to a motion i n  the Supreme Court  tha t  

thic action be rema~ldcd  to the Superior  Court  of Wake  County t o  the  
end tha t  a wri t  of rer f ior irr i  to Municipal  Roarcl of Control be granted 
to br ing up  for  r e ~ i e x  the proccciling relating to  the change of the name 
of the  t o x n  of H e m p  to t h a t  of Robbins 

E a c h  question must  be answered i n  the negative. 
111 regard to  the firit  quest ion:  T h e  Municipal  Board of Control is 

a creature of the General .henlhly ~ v i t h i n  the provisions of Alr t ic le  11, 
section 29, of the Conytitutlon of the  S ta te  of N o r t h  Carolina. TVhile 
this -ection of the  Cunrtitution forbid- the General Ascembly to pas, 
ally local, l ~ r i ~ a t e ,  or special act or resolution relating to  changing the 
name of citiec, towns and t o w ~ i s h i l ~ ,  it  provides t h a t  the  General A l s s e n ~ -  
hly <hall h a l e  power to  pa-q general l a u s  regulating such matters.  P u r -  
suant  tliereto the Gencral , l s ~ e m b l y  of 1917 passed a n  - l r t ,  Publ ic  Laws 
1917. chap t r r  136, iubchapter  11, t c  provide f o r  the organization of 
citicc. towns autl incorporated villages, i n  qection 4 of which the  Munici- 
pal Board of ('ontrol, composrd of the Secretary of State, as secretary, 
the  Alttorney-General,  a. chairman.  and the ('hairman of the  Corpora- 
tion Commission, was created, ('. S., 2779, with the power to  hear  and 
p a w  up011 petitions f o r  such purpose i n  accordance with procedure pr r -  
scribed i n  section? 1 to 3, both inclusive, which became sections 2790, 
2781 and 1782 of Alrticle 13 of chapter  56 of Consolidated Statutes. 
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And in  1935. section 1 of the 1917 Act. which became section 2779 of 
Consolidated Statutes, was rewritten and re-enacted, substituting therein 
the Utilities Commissioner for tlie Chairman of the Corporation Com- 
mission as a member of the RIunicipal Board of Contrc~l, and giving to 
the Municipal Board of Control the power and privilege of changing the 
name of any said town or municipal corporation x-ithiu the bounds of 
the State of North Carolina-prescribing therefor the procedure pre- 
scribed in sections 2781 and 2782 of Consolidated Statutes, Public Laws 
1935, chapter 440. 

The procedure outlined in these statutes as read to conform to a pro- 
ceeding for changing the name of a town, pertinent to this appeal, may 
be briefly stated as follows: (1) The petition, upon which the proceed- 
ing is initiated and based, must be signed by a majority of tlie resident 
qualified electors and a majority of the resident freeholders or home- 
steaders of the tolin. ( 2 )  Date and place of hearing shall be fixed and 
notice thereof given all as prescribed. (3)  N o  formal answer to the 
petition is required, but any qualified voter or taxpaj,er of the town 
may appear at the hearing of such petition, and the matter shall be tried 
as an  issue of fact by the Nunicipal Board of Control. (4) The Board 
shall file its findings of fact a t  the close of the hearing, and if it shall 
appear that  the allegations of the petition are true, that all tlie require- 
ments of the statute have been substantially complied with, and that  
the change of the name of the town will better subserre the interest of 
the town, the Board shall enter an  order changing the name as proposed 
in the petition. (5 )  Kpon the approral  of the Board a1 d the recording 
of the papers as prescribed the change of name is complete. 

I n  the present caw there is no allegation that the Nu1 icipal Board of 
Control has failed to observe and follow the requiren~ents of the statute. 
.Ind there is no allegation that  the Board has acted capriciously or in 
bad faith. Ptre 1 % .  TIood, ( 'om?.  of l?tli~h.c, 222  K. C., 310, '32 S. E. (2d),  
896; 1Vnrren 1 . .  ~l lo .uoe l l ,  n n f ~ ,  604. The allegation upon which plain- 
tiffs base this artion is that the Board has no p o r e r  to determine whether 
or not the petition has the 71oi1n firle signatures of a niajorit- of the 
rcsideilt qualified clcctors and a majority of the resident freeholders or 
homesieader~ of the town, wlwn challenged by a charge of fraud 1,rac- 
ticcd in obtaining such signatures. I t  is true that  the statute requires 
tlic petition to he signccl by a majority of snch persons as a prerequisite 
to its sufficiency, hut that is a question of fact to be determined by the 
hIunicipa1 Board of C'ontrol. Thch ctatute creating the ;3oard expressly 
provides that  "if it shall appear." among other thing.. "that all the 
r eqn i rm~rn t s  of this article h a w  hrcu wbstantially complictl ~vith" the 
Board shall enter an order changing the name. etc. lI\Ianifestlv. it  could 
not appear to the Board that all tlie requirements of the statute had been 
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s n b ~ t a n t i a l l y  complied x i t h  u n l e ~ s  xihen the signatures to  petitioll a r e  
cliallenged. i t  could make inrestigation and find the facts. L h d  i n  the 
present case the Roaril has  inrestigated and foillid t h a t  the  petition is 
-iplied i n  accordance with the  requirements of the statute. I f  the Board 
crrrtl i n  so finding, i t  was a n  crror  to be corrected upon  review by the  
Superior  ('ourt upon a x r i t  of teri iorrrri  obtained i n  a p t  t ime and upon  
1,ropcr bhoniilg-there being no provision i n  the s tatute  f o r  a n  appeal  
f rom the Municipal  Board of Control to  the  Superior  Court.  And  unle*; 
.uch review be obtained, the decision of the Board, based upon it, find- 
ing,- in r rgard  to  the  prerequisite sufficiency of the  petition, is ordinari ly  
conclusive, and cannot be collaterally attacked. See S'chnnk I* .  A s h ~ ~ . i l l e ,  
154 S.  C., 40. 69 S. E., 681;  _ l shcboro  I.. i l l i l ler,  220 N. C., 298, I f  
S. E. (2d) ,  105 ; ST'crrren 2.. Xc txwe l l ,  suprn .  

T e  now come to the second question : This  action instituted i n  the 
Superior  Cour t  is i11 effect a collateral attack upon the decision of the  
Municipal Board of Control i n  changing the  name of the town of Herrip 
to Robbins. with respect to  a prerequi-ite to  the petition upon which 
the Board  acted, which m a y  not be maintained. B u t  conceding t h e  
complaint to  be a petition f o r  wri t  of ccr f i o ror i ,  C'. S., 630, to rer iew 
the rul ing of the Municipal  Board of Control i n  respect to  the  sufficiency 
of the  signatures to the petition, it  fa i ls  to make proper sliowing of merit ,  
upon which alone certicirctrl v i l l  issue. 8. 1 % .  Tripp, 168 S. C., 150, 
h3 S. E., 630; 7 'ny lor  I . .  Johnsorr,  171  S.  C.. 84, Sf S. E., 981. Sc.e also 
P U P  1 % .  H o o d ,  C o ~ n r .  o f  Htrnks,  ouprrr. T ~ P  mere allegation i n  a plead- 
ing tha t  a n  act was induced by f r a u d  is inii~fficiciit. characterization 
of 'fraud' without a n y  facts  to support it  i* a mere h r ~ ~ f r r m  fulmen,"- 
S f t r c y ,  ('. .7 . ,  in  ( ' o t f o i ~  X i l l s  1 % .  IlIfg. Co.,  21q S. C., 560, 11 S. E. ( d d ) ,  
5.50. "The 1x71 reqnircs t h a t  if f r a u d  be relied upon, all  essential facts  
and elements coni t i tut ing the franil mu- t  affirlllatively appear  from tlic 
l~leatlil ip,"-Hroy~7~~~z, .I., i n  1T'i'ct rc'r 1 % .  H ( l i i ~ p f o n ,  201 S. C., 79'3, 1 6 1  
S. E., 4h0. "Thr  fact? conqtitntinp the f raud  must he ie t  ont with sncli 
I ,ar t ic :~lar i ty  a.; to shun. all  the necessary clenlent- of actionable f r a u d  
v-hicall would entitle the pleader to relief. T h e  facts  relied upon to con- 
.titutc thc f raud .  a,; well a i  the fraudulent  intent,  mu5t bc clearly 
alleged."-Dcl 1~1, .T., i n  ( ; r i yq \  I>. (~'riycla. 213 S. ('.. 624, 177  S. E . ,  165. 
Src, a l to  P e f t r j  1 % .  I I ~ < .  (lo., 210 S. C'., 500, 160 S. E., 575. Tlirs w m c  
rule ap l~ l ies  with rcspwt to  a charge of chire>.. 

111 the 1)resent c a v  the a l l~ga t io l i s  of f r a u d  ill respect to the  signatureq 
to t h t  ~ ic t i t ion  a rc  broadiitle gci1cralitic.-. nllicli a r e  insufficient ill a 
l'lr>adilig in  court vlierp part icular i ty  of fact- i. necessary. 

T h c  j u d p i e n t  belov is 
Alffirr~ietl. 
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C. C. WII,LIAJIS, J. ARTHUR STEWART, 13. C. STUTTS, D. C. HAJIEII. 
G .  B. IlrlJlJIOPiD. G. B. WILLIA;\IS, C. S. LEITIS, E. T. DENNIS, T. S. 
SLACK, E. R. BROWN, J. M. HUSSUC'KER. DR. ( 2 .  W. JIcJIASUS. 
S. C.  STEWART. W. C. LASSITER A N D  ALL OTHER TAXPAYERS A X D  

CITIZENS OF HEJIP, WHO CARE TO MAKE THEMSELVES PARTIES PLAIKTIFF, 
v. KARL ROUBISS, ALIAS KALAhI RABISOWITS: TV. P. SAUSDERS 
( O R  SAXDERS), E. 11. RITTER, A. F. LOWDERJIILli, W. S. JIcDUF- 
FIE, F. 11. UPCIIURCH aso E. C. JIcSWAIS. DEFESD.~STS. 

(Filed 1 December, 1943.) 

APPEAL by plhintiffs from Bobbitf, J., at  Chambers in Union County, 
28 August, 1943. From MOORE. 

Civil action instituted 14 August, 1943, to restrain (defendants, their 
servants, agents, employees and attorneys from putting into effect any- 
thing that  will change the name of the town of Hemp to Robbins. 

This action is by the same plaintiffs, relates to the sitme order of the 
Municipal Board of Control, and is grounded upon wbstantially the 
same alleged facts as in the case of Huns~~cker v. IVinborne, ante, 650, 
to which reference is here made for facts in these respects. The judg- 
ment recites that  when the case came on for hearing before judge pre- 
siding over and holding courts of the 13th Judicial Distr ct, at Chambers, 
in the courthouse in Monroe, Union Couilty, on 28 August, 1943, to 
which the hearing had theretofore been continued, and being heard upon 
notice to show cause why temporary restraining ordw issued on 1-1 
,iugust, 1943, should not be continued in effect and after "fully hearing 
the matter, from affidavits of both sides and upon argument of counsel, 
the court is of opinion that  plaintiffs herein are not legally entitled to 
attack in this cause the order of the Munic~ipal Board of Control . . ., 
the said order and proceedings relating thereto being set out in the evi- 
dence upon the hearing." I t  further appears that "the court fails to 
find that  the petition filed with the Municipal Board of Control was 
signed by less than a majority of the bonn iide resident qualified electors 
or by less than a majority of the bonn fide resident freeholders or home- 
steaders, and the court fails to find that  any of the signers of said 
petition were induced to sign on account of intimidation or fraud." 
Thereupon it was ordered that  the said temporary restraining order be 
and it is vacated and dissolved. And the hearing upon demurrer of 
defendants, as well as upon motion of plaintiffs made orally to strike 
the demurrer, was continued until a hearing mag be k i d  a t  term time 
in Superior Court of Xoore County. 

Plaintiffs appeal to Supreme Court and assign error. 
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H.  F. S ~ a w e l l ,  J r . ,  TI'. D. S i l e r ,  and  L. R. T'trrsm for  p l a i n t i f s ,  n p -  
pe l lnnfs .  

7 - .  L. Spertcc,  ,If. Cf. R o p f f e ,  n n d  J .  C. B. E h r i n g h n u s  for d e f e n d a n t s ,  
appellees.  

~ ~ I N R O R K E ,  J. Plaintiffs present on this appeal  these two questions: 
1. Are  plaintiffs entitled to h a w  the action heard  i n  the courts of 

Moore C o u n t y ?  2 .  Should the temporary restraining order  and  injunc-  
tion issued be continued to the  h e a r i n g ?  F o r  reasons set out i n  the 
opinion i n  H u n s u c k e r  1.. TVinhorntz, a n f e ,  650, each of these questions 
must  be a~lsx-ered i n  the negatire. Hence, the judgment below is 

Affirmed. 

STATE v. S U N N  OXENDIKE. ARCHIE RANSOM AXD HILTON 
OXEXDINE. 

(Filed 1 December, 1913.) 

1. Receiving Stolen Goods S 

I n  a crin~inal prosecution f o r  receiving stolen goods, C. S., 1260, the 
test of felonious intent is whethrr the priconerr knew. or must hare 
known, that the good- were stolen, not whether a reasonably prudent per- 
son \ ~ o n l d  hare suspected strangers calling a t  a very early morning hour. 

2. Receiving Stolen Goods 5 6- 

Where three defendants bonglit goods, paying full ralur,  about 2 a.m. 
from two stmngers, \rho represented that they must dispose ~ r o m p t l y  of 
the rnerchnndise from their business because both had been called to the 
armed forces and one defendar~t promptly admitted all the facts to the 
officers while the other two first denied and then admitted the purchase. 
the State's witness who accom&mied the tliicws saying on cross-esami- 
n;~tion that the accnscd persons had 110 knowlcdgc of the theft, the rlement 
of scicnto- is m i ~ ~ t i n g  :~ntl demurrer sho~lltl II:ITP IIPPII s ~ ~ s t a i l ~ e d .  (1. S.. 
4643. 

APPEAL by defendants f rom R o h b i f f ,  ,I., a t  -1ugust Term,  1943, of 
SC~TLAKD. 

Criminal  prosecutions tried upon indictnlents charging each of the  
defendants i n  separate bills with receiving goods and  chattels, specifi- 
cally tlcqcribed and valued, the  property of Leo Smith,  knowing the 
same to have bcen feloniously stolen or  taken i n  violation of C. S., 4250. 

By consent, the  three cases were consolidated and tried together, as  
they all  grow out of sales made on a single t r ip ,  under  s imilar  circum- 
stances and i n  close succession. 
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The record discloses that on Sunday night, 4 April, 1!)43, two escaped 
convicts and one James Williams broke into Leo Smith's store in Scot- 
land County and stole a quantity of merchandise, including flour, sugar. 
canned goods, cigarettes, tobacco and eggs. They put the property in 
a stolen Chevrolet automobile and drove a distance of 25 or 30 miles 
over into Robeson County, first stopping m d  making a sale at some 
~voinaa's house, and then arrived a t  the home of S u n n  Oxendine, a 
tenant farmer, whom Williams knew, about 1 :30 or 2 :00 a.m. The two 
convicts who were well dressed in civilian clothes and who were strangers 
to Oxendine told him that  they had been operating a store, but had 
received their calls to the Army and had to report the following F r iday ;  
that  they were trying to dispose of their gootls and had only a short time 
in which to peddle them out. Oxrndine replied that he did not particu- 
larly need anything, but as he had a son in the Airmy th2n in Africa, he 
would be glad to make a small purchase if it would be of help to them. 
H e  thereupon purchased four bags of flour, some canned goods, tobacco 
and eggs, and paid the fa i r  market value, $13 or $14, for the goods. 

The thieveq then drove on a distance of two or three hundred yards 
to thc hoine of ,Irchie Ransom, where they saw the defendant Ransom 
and Hilton Oxendine. The convicts repeated the same story which they 
had told Xu1111 Oxendine relative to being merchants and receiving their 
calls to the Army and trying to dispose of their stock of goods by ped- 
tlling them out. Here they sold 60 or 75 pounds of sugar, 2 cartons of 
cigarettes and 5 dozen eggs. Archie Ransom paid $12 for the goods, 
their fa i r  market value. Riltoll Osendine rnade no purchase as he had 
lio money, albeit there is evidence to the effect that bo t l~  made the pur- 
chase and Ransom advanced the money. 

Latcr that  same day, x-hen the officers came to search for the good.. 
after arresting the thieves, S u m  Oxendine made no effort to conceal 
anything. H e  frankly stated his connection with the purchase. Archie 
R a n ~ o m  and IIilton Oxendine first denied the purchase, then later 
admitted receipt of some of tlw goods. They denied purchasing any 
cigarettes, and these were not recovered, if they actuallj received them. 

James Williams who was used by the State as a witness said on cross- 
rxamination that the defendnts "didn't know allything lhout the prop- 
erty being stolen" when they made the purchases. 

Verdicts: Guilty as charged as to each defendant. 
Judgments: Six months on the roads as to each defendant. 
The defendants appeal, assigning as error the refusal to sustain their 

demurrers to the evidence and to dismiss the actions as in cases of 
nonsuit. 
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Attorney-Genernl  Xc-llullcrn and , I ~ s i s t a n f  -4ftorne:ys-General P a f t o n  
a?ld Rhodes  for the  S f a f e .  

TI'. S. H r i f f ,  T .  A. -lIc,A\7eill, a ~ l d  JIcLenji  cE. S f a c j j  f o r  defendtrnts.  

S T ~ C T ,  C. J .  The question for decision is whether tlle cases as made 
can s u n  ive the demurrers. Specifically, the question posed is whether the 
evidence narrants  the finding that each of the defendantq, with felonious 
intei>t, receired the re,pective articles of merchandise, the property of 
Leo Smith, knowing at the time that  tlie same had been feloniously stolen 
or t ~ k e n  in violation of C. S., 4250. S. 1 % .  V i l l r r ,  212 S. C., 361, 193 
S. E., 3'h; S. 2%. DaiJ, 191 S. C., 231, 131 S. E., 573; S. v. Cnl>eness,  
78 K. C'., 484. We are di,posed to think the element of st ier~ter  is 
wbnting. A'. i s .  ,Cpn~rltl i i~g, 211 S. C'., 63, 138 S. E., 647. Apparently 
the circumctances are not such as to justify an inference of guilty kno~vl- 
edge on the part of tlle defendanti. 8. I , .  S lu thos ,  208 S. C.. -156. 181 
S. E., 278; S'. .I>. Il'ilson, l7G S. C.. 751, 97 S. E. ,  496. 

The one fact in S u n n  Oxendine's case urged as a circumstance to 
support an  inference of ocirnfer ,  is tlle uiiusual hour of the night at 
which the property was brought to his 11ou.e. 8. c. Gordon ,  105 Minn., 
217, 117 S. TT., 483, 15  Ann. Cas., 897. I n  the cases of the other two 
defendant., tlie additional fact of their ha l ing  first denied to the officers 
that they had purchased any of the merchandise, is also urged a. indi- 
cating guilty knowledge on thrir  part. B l r d s o ~ ~ y  z'. S f n t e ,  120 Ga., 850, 
48 S. E.. 329. Theye are the only inculpating circumstances on the 
record. They may be iufficient to excite suspicion, somewhat strong 
perhaps, but they appaiently leave too much to surmise or awulnption 
to carry the case.. to the jury. S. 7.. Epp, 214 S. C., 577, 200 S. E.. 
2 0 ;  S. r .  Joncs ,  215 S. C., 660, 2 S. E. (?d),  867. The evidence must 
do more than raise a suspicion or conjecture in regard to tlie essential 
facts of the case. S". 1 % .  P r ~ n c e ,  152 S. C., 768, 106 S. E., 330; 8. c. 
~ U o n f r r g ~ ~ c ,  195 S. C., 20, 141 S. E., 285. 

The teqt is nhether the defendants knew, or must have known, the 
good.; nere  stolen, not ~ ihct l le r  a reasonably prudent person mould have 
suspected strangers calling at 2 or 3 o'clock in the morning. S. z'. 

S f o t h o s ,  .suprci; S. 1 % .  S p n u l d i n g ,  suprcr ; 17 R. C. L., 86. Trareling or 
risiting at early morning hours is not an um~sua l  occurrence anlong some 
portions of our populntioli. Sote ,  22  L. R. ,I. (S. S.) ,  833. Noreover, 
the story told by the thieves i; to be considered in connection with the 
unusuality of the hour of their call. S .  1 % .  X i l l e r ,  supra;  45 dm. Jur. ,  
389. Then, too, it is to be renienlbered the testimony of the State's 
n-itness, James Williams, negatires scienfcr  or guilty knowledge on the 
part of the defendants. I t  also appears that full value was paid for the 
goods in each instance. 
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The aid which the defendants sought to give the thieves (unknown as 
such a t  the time) was not in furtherance of the larceny as was the case 
in S. v. R u s h i n g ,  69 N .  C., 29, but to enable them to dispose of their 
merchandise before going into the Army a few days hence. Such was the 
situation as i t  appeared to the defendants. "The law dcles not condemn 
where the heart is free from guilt." S. z'. X o r r i s o n ,  907 K. C., 804, 
178 S. E., 562. 

True it is, the defendants, 14rchie Ransom and Hilton Oxendine, 
exhibited some uneasiness when questioned by the officers after the event, 
but not so with Nunn  Oxendine, who freely told of his purchase. Open 
and frank responses would hare  served them better, as they doubtless 
now understand, S. v. Grass ,  a n t e ,  31, but this one circumstance seems 
hardly sufficient to sustain a conriction as to the equivocating defend- 
ants, especially as their equivocation may be ascribed 1-0 other causes, 
e.g., the purchase of the sugar without ration coupons, or their natural 
fear of the officers. 8. Y. i l f o r r i ~ ~ n ,  s u p r ~  45 -im. Jur., 389; 8. a. 
N n s s e ~ y ,  86 K. C., 658. 

I t  is conceded that no presumption arises here and no ,guilty inference 
is to be drawn from the mere fact of the revent possession of the stolen 
property by the defendants. 9. v. B e s f ,  202 N .  C., 9, I 6 1  S. E., 535; 
S. v. L o w e ,  204 S. C., 572, 169 S. E., 180. 

The result is that  the motions to dismiss or for judgments of nonsuit 
will be sustained. C. S., 4643. 

Reversed. 

GEORGE STRAKA A K D  WIFE, HELEXA STRAKA, Y. H O N E  O W S E R S  
LOAN CORPORATION. 

(Filed 1 December, 1943. ) 
Appeal and Error 8 4- 

I t  appearing that the sale sought to be prevented has been by consent 
consummated and, as authorized by order of court, confirmed nnd deed to 
the pnrchnser esecuted and  delirered, the iippeill from t ~e order d i s ~ o 1 ~ -  
ing the restraining order will be dismiswl. 

APPEAL by plaintiffs from S r m s f r o n g ,  J., at  Chambers, 25 June,  
1943. From MOORE. Appeal dismissed. 

From an order vacating a temporary restraining order the plaintiffs 
appealed. 

Seawel l  & Senzuell for plain t i f l s ,  appe l lan t s .  
M .  (3. B o y e f t e  for  d e f e n d a n t ,  appel lee .  
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DETIS, J .  The plaintiffs purchased a house and lot in Southern 
Pines, Sort11 Carolina, from the defendant, and executed deed of trust to 
a trustee to >ecure tlle balance of tlie purchase price. Default haring 
been made in the paynent  of the in~tal lments of tlle debt thus secured, 
the tm,tee, at the request of the defendant. advertised the property for 
sale, in accordance with the tcrnis of the deed of trust, for 31 Nay,  1943. 
On 2 b  Nay ,  1943, plaintiffs instituted action for damages against the 
tlefentlalit, alleging tliat between the time of purchase of the propclrty by 
plaintiffs and the time of securing posses4on frorn the tenant, who, it 
was claimed, occupied the premises for the defendant, the property was 
injured b? the tenant, and that plaintiffs were entitled to have the 
damages therefor credited by the defendant on the debt. I t  was alleged 
tliat this ~voulcl be more than sufficient to liquidate the amount in 
arrpars. Upon this complaint, u*ed as an affidavit, temporary restrain- 
ing order wai issued, restraining the sale. However, it was agreed by 
the parties that not\vitllstanding the restraining order the sale of the 
property sllould be had as advertised, and that  the qale should be re- 
ported but not confirnled pending further orders of the court. -1ccord- 
ingly, the sale was made 31 May, tlie defendant became the purchaser, 
and report of sale was filed. On 25 June  follouing, Judge Lirmstrong, 
before x l i o n ~  the restraining order was made returnable, heard the 
matter on the pleadings and affidavits and entered order dissolving the 
temporary restraining order. I t  was provided in the order that  "the 
sale made on the 31st day of May, 1943, may be confirmed unless the 
bid is raised as provided by la~v." S o  advance bid having been made, 
or objection noted, on 10 July,  1943, the sale was confirmed, and the 
trustee directed to execute and deliver deed to the purchaser. Pursuant 
to this order of confirmation, deed was executed and delivered to the 
defendant 11 August, 1943, and duly recorded. 

I t  is apparent that  the sale sougl~t to be prevented has been by consent 
consummated, and as authorized by the order of court the sale has been 
confirmed, and deed to the purchaser executed and delivered. Hence, 
the appeal from the order dissolving the restraining order will be dis- 
m i s d .  R o u s s ~ n u  v .  R u l l ~ ~ ,  201 5. C., 32, 158 S. E., 553; Efird zs. 
C ' o m r n i s c i m e r s ,  217 h-. C., 691, 9 S. E. (2d) .  466; Growc c. McDonald, 
nnfe,  150. 

TS'hether on the meritq the plaintiffs can maintain their action against 
the defendant we need not now determine, as the question presented by 
the appeal was the correctness of the ruling below in dissolving the 
temporary restraining order. 

Appeal dismissed. 
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CHARLES A. CASNON ASD DAVID H.  BLAIR, TRLSTEES USDER THE WILL 
OF MARY ELLA C A S S O S ,  v. EUGENE T. CASSOY, WILLIAJI  C. 
C.\XSON, NORMA LOUISE C-iNSON, H A R R I E T T  COLTRAKE CAS- 
SOX,  JIARIAJI C A S S O S  HATES,  CHARLES A. CASXOS.  JR. .  MARY 
ItlJTH C A S S O S ,  ADELAIDE CASXOS BLAIR, JAY B. DOUGLASS, 
,IIIEL,IIDE DOUGLASS WII ITLET,  ,IT.l~ES DOUGLASS RUSHTON, 
Al3ELilIDE DOUGLASS RUSHTOK, DAVID H. BLAIR. JR.. MAR- 
GARET CASNOK HOWELL.  JIARGARET CARR HOWELL.  CLARK 
H O W F L L  111, WILLIAJI  BARRETT HOWELL. S A S C T  C d R l i  DOR- 
MAN, JULIAK CAKR FRIENDLY. JIARGARET F R t E S D L T .  MARY 
ANN CARIi SASGER.  PAUL W E L D O S  SASGER.  JR.. J U L I A S  S. 
CARR. BlARY CASKOS HILL.  CHARLES G. HILL,  S A S C T  I i E S T  
HILT,. SUSAh H I L L  WALKER,  SUSAXSE WALKER.  J IART LEORA 
WALKER,  FXLA CANSOS WBLI iER,  J A S E  H I L L  SI J IPSOS,  LAURA 
CANNON MATTES, JULIAX S. CARR. JR.,  JAMES CARR, NANCY 
DORMAN, A S S  CARR SASGER.  CHARLES G. HILL,  JR . .  PEGGY 
R H E A  W H I T L E P .  

(Filed 15 December, 19-13.) 
1. Judgments 9 32- 

The doctrine of r c s  j u d ~ c a t a  is that an existing final judgment rendered 
upon the merits. without frand or  collusion, by a conrt of competent juris- 
dic7tion, is conclusive of rights, questions and facts in issue. a s  to the 
parties and their privies, in all other actions in the same or  any other 
judicial tribunal of concurrent jurisdiction. 

I t  is a fundamental principle that,  in order to support the plea of 
TC.Y j ~ t d i c a t a .  the fact or facts. necessary to support relief in the second 
or  subsequent action. must hare  been definitely comprehended in the 
issues and j~tdgment in the prior action; or it mnst have been incumbent, 
npon the party relying on such facts, to hare  pleaded them and caused 
them to be put ln issue when an opportunity was afforded him so to do. 
The doctrine of r c s  j fcdicata  mnst be strictly applied. 

3. Judgments 9 13- 
d judgment i n  ?'el?! binds a11 the world, hnt the facts on which it neces- 

sarily proceeds are not establishcd against all the world 

4. Judgments 9s 32, 34, 35- 
Where testatrix, a resident of this State, hy a codicil to her will, gave 

the. residne of her estate to trustees for the benefit of certnin per-011s for 
life. v i t h  remainders over on contingencies. ant1 on the same dny this 
codicil was executed, she revoked certain provisions of a trust deed, there- 
tofore made by her, diiposing of other properties and ~ e t  up, to tnlie effect 
a t  her death, a dispositive scheme therefor, id~n t ica l  wil h that contained 
in the codicil, for the same perpons and npon the wme conditions as  to 
title mid succession, the construction placetl upon this trust deed by the 
coilrts of another state is not i c s  jzidrctrtn in an  action here to construe 
tht> codicil, and there was error in overruling demnrrerf, to pleas setting 
u p  r e s  j ud ica tn  as  a defense and in refusing a motion to strike. 
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STACY, C. J., concurring i11 result. 
WI~LIORSE and DENNY, JJ.. join in concurring opinion. 

APPEAL by defendants, Laura Cannon >fattes, Ernest  R. Alexander, 
Guardian ad litem for minors, and J. Carlyle Rutledge, Guardian ad 
l i fe ,% for unborn issue, from JT'arlick, J., a t  August Term, 1943, of 
CABARRUS. 

This action was brought to have the Court construe the last will and 
testament of Mary E. Cannon, ~ h o  died a resident of Cabarrus County, 
Nor th  Carolina, N a y  4, 1935. The will consists of an  original, declared 
and published 22 June, 1923; a first codicil, made and published 
5 January,  1927;  and a second codicil, made and published 21 May, 
1937. I t  is the interpretation of the second codicil mith which the case 
is concerned. This codicil revoked substantial provisions of the original 
will and set up  a new scheme of testamentary disposition mith respect 
thereto. After making certain specific bequests, the will, under the 
second codicil. devised and bequeathed the residue of the decedent's estate 
to Charles A. Cannon, Dar id  H. Blair, and Central Hanover Bank & 
Trust  Company, a Kew York corporation, as trustees upon specific 
trusts mentioned below. Subsequently, the Central Hanover Bank & 
Trust  Company declined to qualify, and under the provisions of the 
will, on 16 September, 1941, plaintiffs Charles A. Cannon and David H. 
Blair qualified as trustees, and as such are in  the present custody and 
possession of the estate. 

The will directs that  the trustees take the residuary estate and divide 
i t  into five equal shares, set each share apart  for the benefit of the bene- 
ficiaries named, respectively, and hold and manage the same in trust for 
them, with power to invest and reinvest; and further provides out of 
each share an  annuity, for the first taker, of 4:;70 of the value of the 
share during the lifetime of the annuitant, with remainder over to others 
upon contingencies nhich  do not concern our immediate inquiry. Since, 
however, upon failure of sufficient income, the annuity is to be supple- 
mented out of the corpus, conflicting interests may appear as between the 
first takers and the remaindermen. 

From the pleadings and by apparent consent of the parties to the 
controversy, two questions only mere posed for answer by the Court:  
First ,  what is the accrual date of the annuities established by the will; 
second, as to which date shall be determined the value of the shares upon 
which the 41.70 annuity is to be computed-the date of the death of the 
testatrix or the date when the trustees received the trust estate from the 
executors and divided it into equal shares? 
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These questions arise out of what is contended to be an an ib ip i ty  in 
Section (G)  of the will, which reads as follows : 

"Whenever an  annuity of four and one-half per centum (4'-yb) of a 
share or part  of the trust estate is granted under the terms and prori- 
sions of this my Will, the said percentage shall be tha t  percentage (i .e.  
4l27c) of the principal of the share or part set aside in trust. computed 
a t  the market value thereof a t  the date of the setting aside of said share 
or part." 

Upon this the appellees contend that  the several annuities commence 
uDon the death of-the testatrix. Mrs. Cannon. and that  the shares are 
to be appraised or valued as of that  date for the purpcse of computing 
the annuities. 

P r io r  to 21 May, 1937, Mrs. Cannon had. by deed or trust agreement, 
set up  a revocable trust, i n  which, for the purposes of the trust, she 
conveyed a large part  of her estate to The Farmers' Loan and Trus t  
Company, a New York corporation, Charlw A. Cannon and David H. 
Blair, as trustees. This instrument is dated 5 Augus;, 1926. Subse- 
quently, The Farmers' Loan and Trust  Company became City Bank 
Farmers Trust Company, which succeeded in the trust. She reserved a 
life interest in the trust, and the property of which it was composed was 
turned over to the trustees a t  that  time. On the samcl day that Mrs. 
Cannon made the last codicil to her will-that is, on 21 X a g ,  1937- 
she revoked certain provisions made in the deed of trust, and therein, 
with respect to the property conveyed in the trust agl-eement, she set 
up  a clispositive scheme in form and language identical with that  con- 
tained in the codicil to the will executed the same d a j ,  conreying the 
property in trust for the benefit of the same takers for life and the same 
remaindermen, and upon the same conditions affecting the title and 
succession. With respect to the division of the property, the deed of 
trust provides : 

"2. Upon the death of the donor, the Trustees shall divide the prin- 
cipal of the trust estate into five (5 )  equal shares and shall dispose of 
each of such equal shares as follo~m :" 

Thereupon follo~vs the provisions for allotment of shares and compu- 
tation of the annuities upon their value, and the disposition of the 
property, as above set out. The corresponding provision in the will is 
as follows : 

' ' F I F T H :  All the rest, residue and remainder of my  property and 
estate of whatsoever kind and wheresoever situate, I give, devise and 
bequeath to my  Trustees, hereinafter named, i n  trust, nevertheless, to  
hold, manage, control, invest and reinvest the same and to divide the 
principal thereof into five (5)  equal shares and to dispose of each such 
equal share as follows :" 
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Thereupon imnlediately follows instructions as to allotment of shares 
to the first takers and computation of the sereral annuities a t  4li27o 
of their ralue. I n  this connection, also, the provisions of Section (G)  
of the will and Section (G) of the trust agreement are pertinent. They 
are identical in language. 

Before the beginning of this action, to wit, on 14  March, 1939, the 
Trustees under this deed of trust began an  action in the Supreme Court 
of Kew Tork  in Westchester County, New York (this court corresponds 
to our Superior Court), against certain defendants constituting the 
beneficiaries under this deed of trust (who, as stated, are substantially 
the same as the beneficiaries under the will and like situated under the 
scheme of disposition of the property set apart  under that  instrument), 
the purpose of which action was to hare  the accounts of the Trustees 
" judic ia l l~  settled and allowed" ; to have the rights, shares and interests 
of the respective parties in the property of the trust estatc determined 
and defined ; and to hare  any other "questions which may be raised by 
any of the parties hereto determined." 

Personal service in this proceeding was made upon Mrs. Laura Cannon 
Xattes, and service by notice of publication was made as to other defend- 
ants. The case proceeded to final judgment, rendered 15 July,  1941, in 
which, i n f e r  a l i a ,  it  was determined that  the date of accrual of the 
annuities under the trust deed or agreement was 4 May, 1938-the date 
of death of Mrs. Cannon, the donor; and that  for  the purpose of com- 
puting *aid annuities, the shares should be valued as of that  date. See 
paragraph S X I  of the judgment, R., p. 133. 

I n  the second defense in the answer of E. T.  Cannon to the complaint 
in the present case, t l ~ e  foregoing judgment is pleaded as an  estoppel to 
all parties and as r e s  jndictrfa,  determining the date a t  which the annui- 
ties under the will accrued and the date as of which the shares must be 
~ a l u e d  in computing the annuities, adjudicating that  both the valuation 
of the shares and the commencing of the annuities shall be 4 May, 1938, 
the date of the death of Mrs. Cannon. The same plea was made in the 
answers or amended answers of William C. Cannon e t  al., Margaret 
Howell ef al., and other defendants referred to in the opinion. 

To all of these pleas, demurrers were made by J. Carlyle Rutledge, 
guardian n d  Ti f em ,  Ernest R. Alexander, guardian ad litem, and Laura 
Cannon Xattes. I n  addition to demurring to these defenses, Laura 
Cannon Nattes also moved that  the allegations with respect to this judg- 
ment and the paragraphs in which they were set u p  be stricken from the 
pleadings. I'pon the hearing Judge Warlick overruled a l l  the demur- 
rers, and the demurring defendants appealed, assigning error. 
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robin so:^ & Jones for defendant Laura Cannon Mattts, appellant. 
Ernest R. Alexander, guardian ad litem for minors, defendant, appel- 

lant. 
J .  C'arlyle Rutledge, guardian ad litem for unborn issue of all the 

family, defendant, appellant. 
W .  13. Beckerdite for plaintiff Charles A. Cannon and .David H .  Blair, 

Trustees, appellees. 
3. 1'. Bost, Jr., for defendants Eugene T .  Cannon, M'illiam C. Can- 

non, Mariam Cannon Hayes, Charles A. Cannon, Jr., Mary Ru th  
Cannon, appellees. 

J .  G. Korner, Jr., for defendants Adelaide Cannon Blc'ir, J .  B. Doug- 
lass, Adelaide Douglass Whitley, David H.  Blair, Jr., appellees. 

Ratcliff, Vaughn, Hudson & Ferrell for &fendants Xizrgaret Cannon 
Howell, X a r y  Cannon Hill, Charles G. Hill, Susan Hill Walker, Jane 
Hill Simpson, appellees. 

SEAIVEIL, J. Upon the question presented in the lower court, appel- 
lees contend that  the annuities commence on the death of the testatrix 
and that  the shares must be valued as of that  date for computing such 
annuities. Of the appellants, Mrs. Laura C'. lllattes contends that the 
annuities commence on the date of the death of Mrs. Cannon, but con- 
tends that  the valuation of the shares for computation of the annuities 
must be made on the basis of the market value a t  the time of the actual 
division. Other demurring and appealing defendants--the guardian 
ad litem for minor beneficiaries and the guardian ad litem for unborn 
children-have not formally agreed with either of these views, and 
doubtless when the time comes to answer may insist upon a construc- 
tion more favorable to the interests they represent; but at present they 
insist that they should be allowed to present to the c o u ~ t  that view of 
the will which their duty may require, unembarrassed by ~ r e v i o u s  adjudi- 
cation. 

The appellees contend that the identical questions upon which the 
advice of the court is sought-namely, upon what datt> the annuities 
under the will accrue, and as of what date the allotted shares are to be 
valued for computation of the said annuities-have been judicially 
determined and settled in the New York proceeding between the same 
parties and cannot be relitigated. The final judgment in I hat proceeding 
is therefore pleaded in bar of the present action. I t  is with this ques- 
tion alone we are here concerned. 

The circuinstances under which the doctrine of res judicafa is invoked 
are so novel in that connection as to require a brief reference to the 
conditions requisite to the support of this plea. 
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A comprehensive statement of the doctrine is found in 30 Am. Jur. ,  
Judgments, see. 161 : 

"Briefly stated, the doctrine of res judicafa is that  an  existing final 
judgment rendered upon the merits, without fraud or collusion, by a 
court of competent jurisdiction, is conclusive of rights, questions, and 
facts in issue, as to  the parties and their privies, in all other actions in  
the same or any other judicial tribunal of concurrent jurisdiction." 

As the doctrine was originally announced in the English courts, the 
term "merits" would refer to the "matter directly in question" in the 
second action, and the issue decided in the first case must be "directly 
on the point." Ibid., sec. 161. Johnson Steel Street Rail C'o. c. Whar -  
ton, 152 U .  S., 252, 38 L. Ed., 429; Fuquay c. Atl .  and Western R. R. 
Co., 199 N .  C., 499, 155 S. E., 167; XcElzcee c. Blrtcliz~ell, 101 S. C., 
192, 7 S .  E., 893; X n n n  c. N a n n ,  176 N.  C., 353, 97 S. E., 175; Shuster 
c. Perkins, 47 N .  C., 217. 

Mr. Freeman, in his work on judgments, observes that  the only matter 
essential to making a former judgment on the merits conclusive between 
the same parties is  that  the question to be determined in the second 
action is the same question judioially determined in the first. Freeman 
on Judgments, F i f th  Ed., p. 1418. Elsewhere, he varies the formula 
by using the word "issue." But  both these terms are rersatile and incon- 
clusive without reference to the kernel of fact to which they relate. The 
requirement as to identity of subject matter is satisfied if the issues in 
the prior action have necessarily determined the facts upon nhich  the 
right sought to be asserted in the subsequent action depends. 

T h e r e  the application requires 110 greater elaboration, i t  is usually 
said that there must be an identity of subject matter in the two suits; 
n i th  a conventional understanding that  the use of the doctrinal terms 
implies the limitations which ordinarily belong to the subject. Shuster 
7%. Perkins, supra. 

I11 Current c. TT'ebb, 220 S. C., 425, 425, 17 S. E .  (2d), 614, cited bg 
appellees, Justice Devin, writing the opinion of the Court, refers to the 
estoppel created by the judicial determination of a fact in the prior 
action, although not upon identity of subject matter, where that  fact is 
essential to support the right asserted in the subsequent action, quoting 
from 2 Freeman on Judgments, see. 670: 

"There is no doubt that a final judgment or decree necessarily affirm- 
ing the existence of any fact is conclusive upon the parties or their 
privies, whenever the existence of that  fact is again in issue between 
theni, not only when the subject matter is the same. but when the point 
comes incidentally in question in relation to a different matter, in the 
same or any other court." Hospiftrl 1.. Cuilford County,  221 N .  C., 308, 
20 S. E. (2d), 332; Harshau: a. Harshazc, 220 X. C., 145, 16  S. E. (2d), 
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666; L e a r y  z'. L a n d  HnnXx, 215 N. C., 501, 2 S. E .  ( 2 d ) ,  570; Barcliff 
v. R. R., 176 N. C., 39, 96 S. E., 644; Southerland c. R R., 148 N. C., 
442. 62 S. E., 517; T n i t  1 % .  W e s t .  M d .  R. R. Co., 289 U. S., 620, 77 L. 
Ed., 1406. 

None of these authorities challenge the fundamental principle that  in 
order to support the plea of res jud ica fa ,  the fact or facts-whether 
called "subject matter" or otherwise designated-necessary to support 
relief or recovery in the second or subsequent action must have been 
definitely comprehended in the issues and judgment in t 2e prior action, 
and must have been put in issue and judicially determined; or, a t  least, 
i t  must h a w  been incumbent upon the party relying on such facts to 
have pleaded them and caused them to be put in issue when an oppor- 
tunity was afforded him to do so in order to render the prior judgment 
determinative or effective as res judicata. Bang le  v. Webb, 220 N.  C., 
423, 17 S. E. (2d) ,  613; McMil lan  v. T e n c h e y ,  167 N .  C'., 88, 83 S. E., 
175. 

Certainty with respect to the thing determined is one of the funda- 
mentals of every t r ia l ;  and when the result of that  t r is l  is pleaded as 
res judicnfn  in a subsequent proceeding, i t  cannot be left to uncertain 
inference. This is sometimes expressed in the rule that  the doctrine of 
res judicafa  must be strictly applied. H o r n  v. I n d i a n a p d i s  J7at.  B a n k ,  
125 Ind., 381, 25 S. F., 558, 30 ,Im. Jur. ,  909. The right of a party 
to litigate his claim will not be defeated by a roving abstraction which 
does not meet the exigent standard of notice and hearing-his day in 
court-guaranteed to him by the Constitution. H e  is entitled to this 
either a t  the one time or the other. 

We have tried to note t h u  special phases of the doctrine which appel- 
lees suggest as applicable to the peculiar circwmstances of the case, and 
have cited the authorities discussing them. But we find the New York 
proceeding relating to the trust agreement and the present action relat- 
ing to the will so clearly distinguished, and the matters a t  issue so essen- 
tially different, as to lead us to the conclusion that  the plea of res jzdi -  
cnta or estoppel is not available to the appellees as a defense in this suit. 

I t  is argued that  the Kew York proceeding is an  action i n  r e m .  There 
is no doubt that  in its main features it is of that  character. Czi t fer  2%. 

Trlrs f  Po., 213 S. C., 68G, 197 S. E., 542. I f  i t  is wholly of that  nature, 
the effect of the final judgment therein must be confined to the rem- 
and that properly included no more than the administration of that  trust 
and its constituent property. X o  incidental constructicln of the trust 
agreement for the purpose of its administration could h tve  any in r e m  
effect on the will or  any i n  p m o n a m  effect on its beneficiaries. Consid- 
ered within the framework of such a proceeding, a fact found as an  
inducement to a conclusion with respect to t h ~  r e m  would not necessarily 



X. C.] FALL T E R M ,  1943. 671 

estop a party to another collateral proceeding where the fact is more 
directly involved, as that would make the judgment in rertz, operate as a 
judgment in per sonnm.  S. e x  rc1. G o f f  2.. F i d e l i f y  cG Depos i t  Co.,  317 
Mo., 1078, 298 S. E., 83, 89 A. L. R., 1102. The annotation quotes 
, J ~ i s f i c e  H o l m e s  in B e c h e r  v. C'ontoure Laborctforzes,  279 IT. S., 388, 
73 L. Ed., 752, 49 S. (It., 356: ''ll judgment 171 r e m  binds all the world, 
but the facts on nhich i t  necessarily proceeds are not established against 
all the world." 

We come here to serious questions challenging the jurisdiction of the 
S e w  York Court over most of the beneficiaries under the will because 
of the lack of personal service, the limitations on the representation of 
minor beneficiaries and unborn c.hildren by the guardians ad l i t e m  
appointed by the New York Court, the fact that the tnistees of the 
testamentary trust were not particas to that action, and the question 
n-hethes a judgment in such a proceeding, so constituted and heard up011 
such service, could hare  any in pprsonatn  effect on the parties against 
nhonl the estoppel is pleaded. S i n i f h  7%. G o r d o n ,  204 N. C., 695, 169 
S. E., 634; S f e c m s  1 , .  Cec i l ,  214 N. C'., 217, 199 S. E. ,  161;  P e n n o y e r  
1 % .  S ~ f f ,  95 IT. S., 714, 24 L. Ed., 565; B o u w l l ' s  L ~ a s e ~  1 % .  Ot i s ,  13 L. Ed.. 
164. 9 How., 836; J o h n s o n  I>. P o ~ c e r s ,  139 1'. S., 156, 35 L. Ed., 112;  
0 r e r b ~ j  v. G o r d o n ,  177 U. S., 211. 44 L. Ed.. 741; T l ~ o r m n n n  I ! .  F r a m e ,  
176 1'. S., 350, 44 L. Ed., 500; B n k e r  v .  l lokcr ,  242 U. S.. 394, 61 L. Ed.. 
386; Xc-Donn ld  1 % .  J Inbee ,  243 U. S., 90, 61 L. Ed., 608. TTe do not con- 
*ider a detailed discnqsion of these matters necescary to a dcciiion of 
t11~ case. TTThaterer label me apply to the S e w  york proceeding or to 
the case a t  bar, the significant fact is that the suits relate to the construc- 
tion of different instrurncnti nhich hare  no factual or legal interdepend- 
rncr, respecting the present inquiry, and relate to different t r u ~ t s  and 
difft>rent properties. The beneficiaries ~ m d e r  the testamentary t r u d  do 
not tlerire from the deed wtting up the Kew Tork  trnqt any right 
reqpecting the property bequeathed and deviied to them by the nil l ,  or 
to the manner or method of it5 adminiqtration; and ?,ice rersrc, the bene- 
ficiarieq under the trust deed, although the same persons. acquire no 
rights rcspccting that truqt from the will. 

The  properties put into the trust have no relation to each other except 
that they have a common donor; they are not complementary-the 
ATen- Tork  proceeding had nothing to do with the residuary property. 
The property put into the l ir ing trust had been separated and turned 
over long ago, and the death of Mrs. Cannon merely changed the char- 
acter and object of it. posqesqion. The residuary bequest or devise to 
the annuitants and their succeswrs in title Jvas the residuum of that  
p o p e r t g  of which Mrs. Cannon still retained the power of testamentar? 
disposition-that r ~ m a i n i n g  after nondeferred legacies and bequests were 
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paid and other obligations of the estate had been satisfied out of the 
general property, as to which Mrs. Cannon died wholly testate. The 
instruments have no mutual references that  would justify the theory that  
the one should be determinative of any provision contained in the other, 
or  that might make a legal comparison necessary to the construction. 

Wherever the emphasis is placed in the attempt to find a common r e s  
for the New York proceeding and the case a t  bar, the theory of the 
proponents of the estoppel is that  the two instruments, concurrently 
made, and disposing of all Nrs.  Cannon's property, must, ipso fac to ,  be 
construed together; and that  this draws them both into the court first 
acquiring jurisdiction and proceeding to the construction of either instru- 
ment, no matter for what purpose; tha t  the appellants had an oppor- 
tunity to present the will upon the question of construction and failed to 
do so, and are, therefore, estopped. I t  does not take into consideration 
the want of interdependence of the two instruments above pointed out, or 
the circumstances attending the making of the will and setting u p  the 
testamentary trust, of which the Court will take judic i ,~ l  notice, which 
mere wanting in the trust agreement, and the further fact that  the trust 
agreement and the will show significant differences in the language em- 
ployed with respect to the point a t  issue here. The construction of the 
trust agreement was incidental to the administration of that  trust, and 
the facts necessary to the construction of the trust agreement were essen- 
tially different from those necessary to  be determined in  construing the 
will. 

I f  the two instruments had been executed by different persons, it  is 
clear that  no question could arise as to the influence of one instrument 
upon the other, or of any judgment upon the one having any validity by 
way of estoppel in an  action upon the other. 

The appellees contend that  their plea is adequately based on the fol- 
lowing circumstances: The donor of the trust is the same person, Mrs. 
Mary E. Cannon; the beneficiaries are identical; the prcperties are part  
of the same original estate; the scheme of disposition is identical; the 
instruments (referring to the codicil and the trust deed) were executed 
the same day ;  and with respect to the beneficiaries classed as first takers, 
both took effect on the death of the testator and donor. 

Especially, they insist, taking these facts into consideration, i t  cannot 
be supposed that  Mrs. Cannon could have a difference of intent as to the 
time of accrual of the several annuities to the first takers, or as to the 
appraisal of the shares upon which the annuities are to be computed. 
The Kew York proceeding should, therefore, be conclusive upon these 
questions. 

We are not satisfied as to the validity of the major premise. I f  cor- 
rect, however, it  could only be addressed to the construct;ion of the will, 
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and falls short of establishing that  identity of subject matter which the 
estoppel requires. 

Counsel for  the appellees contend that the 'Ires" to be considered in 
comparing the two instruments and appraising the effect of the New 
York judgment is found in the words of Nrs .  Cannon. I f  we should 
concede. notwithstanding the analysis we have tried to make, that  the 
construction of the trust agreement in the S e w  York proceeding could 
have anything to do with the construction of the will-merely because of 
a parity of language-we are confronted with other obstacles growing 
out of a dibparity of the language used a t  the significant points of com- 
parison, and a hubstaritial difierence in attending circumstances and of 
probable internal reference to these where the language is the same; as, 
for exan~ple, in paragraph (G), relating to the division and valuation of 
the shares, nhere the same language is employed in  both instruments. 
I n  neither case, however, is the language significant except by reference 
to the events i t  contemplates. 

The trust agreement provides : 
' '17pon f h e  dea th  of the donor, the Trustees shall divide the principal 

of the trust estate into five (5 )  equal shares and shall dispose of each of 
such equal shares as follows :" (Italics added.) 

The will provides : 
"FIFTII: A11 the rest, residue and remainder of my  property and 

estate of x-hatsoerer kind and wheresoerer situate, I give, devise and 
bequeath to my  Trustees, hereinafter named, in trust, nevertheless, to 
hold. manage, control, invest and reinvest the same and to divide the 
principal thereof into five ( 5 )  equal shares and to dispose of each such 
equal share as follows :" 

Thencefor~vard, the two instruments are identical in the actual dispo- 
sition of the property. 

I t  is hard to see h o ~  there could be any controversy in the New York 
Court o w r  the construction of the abore language as used in the trust 
agreement. I n  its strict grammatical sense, i t  provides for a division of 
the property into shares upon the death of the donor, the allotment of 
those shareq. and computation of the annuities a t  that  time. I n  the will, 
ho~iever,  it  is only by construction-as to ~ h i c h  there are arguments 
pro and con, vhich  might engage the court below in the conscientious 
discharge of its duty-that such a result could be reached. I t  is argu- 
able that the date as of which the &ares should be valued for computa- 
tion of the annuity was not definitely fixed in the will as the date of 
the death of the testatrix for the reason that  the testatrix was confronted 
by cil.ruirlstanres different from those surrounding her when she created 
the I i ~ i n g  trust-that is, she knew an administration by the executors 
must nece\sarily preccde the receipt of the property by the testamentary 
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trustees and its division into shares-an administration for which the 
will provides. 

Under the will i t  is certain tha t  before the trustees of the testamentary 
trust actually receive the residuary property which they are to admin- 
ister for the beneficiaries, there must be a preceding administration by 
the executors under the testate laws, with which the trustees have nothing 
to do. This is not merely formal. Through it nondeferred legacies and 
bequests must be satisfied, and debts, taxes, costs of administration and 
other obligations of the estate must be ascertained and paid;  and through 
that aclministration must be ascertained the actual residulm to be turned 
over to the trustees. These are matters which it was not incumbent 
upon the beneficiaries of the trust to bring to the a t tent i~m of the Court 
in the New York proceeding, as they were entirely irrelevant to any 
issuable matter there dealt with, and if presented at all would have 
developed not an  agreement, but a possible repugnance t ~ e t ~ ~ e e n  the two 
instrurnents. I t  follows that  paragraph (G) of the will may be con- 
strued--if the lower court should so decide-as postponing the valuation 
of the shares, both as to time and market value, to the time of the actual 
division by the trustees when the property constituting the trust has 
actually come into their hands by the terms of the mill. 

Arguing against this position, appellees refer to the principle an- 
nounced in T r u s t  Co. v. Jones,  210 N.  C., 339, 186 S. E., 335, that "the 
residue is formed a t  the death of the testator," with the suggestion, as 
we understand it, that  the division of the property must be referred 
constructively to that  date. This expression as used in T r u s t  Co. v. 
Jones, supra,  and like cases, merely presents a legal coxept ion  of the 
residual property as distinct from income rweired during the adminis- 
tration from property used in paying legacies, debts, and ;osts of admin- 
istration, which property never became a part of the iesiduum. The 
English rule regarded such income as itself a part  of thtx residuum and 
required i t  to be added to the corpus to go to the beneficiaries according 
to the scheme of disposition. I n  T r u s t  C O .  v. Jones,  supra, the Court 
adovtetl the Massachusetts rule, which does not ~ e r m i t  the addition of 
such income to the corpus, but requires it to be distributed as income. 
Old Colony T r u s t  Co. c. Smith, 266 Mass., 500, 165 N. E., 65i. 

The mere legal existence of the residual estate a t  the time of the death 
of the testatrix, i n  this constructive form, ~ ~ i t h  legal means of its actual 
ascertainment in kind, quantity and value, throws little or no light upon 
the matter a t  issue on this appeal. 

The law made no division into shares of the property in the testa- 
mentary trust upon the death of Mrs. Cannon, although the rights of 
the respective share takers matured a t  that  time and in fixed propor- 
tion. The law does not anticipate the administrative provisions of t l ~ c  
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11-ill-and the dirision into shares is distinctly administratire. The 
references in the will are clearly to an acbual division of the property 
put into the trust. That  property is not left in a common pool of indis- 
tinguishahle assets of which the annuitants take an  unidentified part. 
I t  is a matter of separating the various items of which the property is 
compoied into specific parcels of equal value, to be allotted to the respec- 
tive beneficiaries, once for all, and invested and reinvested for the par- 
ticular beneficiaries in that line of succession. The division itself may. 
therefore. well demand tlie exercise of experience, skill, and sound judg- 
men-a circumstance n-hich no doubt determined the selection of the 
trustee<. 

Tl'l~ilt. we hare  discusced the case a t  some length, in view of the insist- 
ence on the part of the appellees that  the benefit of the full latitude 
recognized by the authorities should be given them in the application of 
the doctrine of res  j ~ r d i c n t n ,  the case really comes down to a rather 
na r rov  compass. 

Paragraph ( G )  of the trust agreement refers to a division of the 
lxopcrty into cliareq, taking place within the administration of that  
t rust ;  paragraph (G)  of the will refers to a similar event taking place 
within the administration of the testamentary trust. We find no neces- 
sary implication in either of these instruments that  it was conten~platecl 
that there e ~ e n t s  should take place on the same date, and there is no 
legal nweesity that  they should-in fact, there is much argument to the 
contrary. I t  is difficult, then, to see that there was any fact in issue or 
determined in the New York proceeding which should estop, or in legal 
effect doec estop the parties seekmg a construction of the will in the 
present action. 

The final construction of thr  will is for the court below. I n  arguing 
the case here, and in the briefs, opposing counsel found it necessary to 
refer freely to the merits of the case upon the construction itself. On 
account of the nature of the case, we have found i t  impossible to avoid 
such references-to some extent-and still point out the disparity 
between the matter a t  issue here and that which was determined in the 
New Yark proceeding. Where we have done so, i t  is only for the pur- 
pose of qettling the question presented to us on the appeal, and it is not 
intended to prejudice the cause when heard upon tlie merits or embarrass 
the court below in its decision. 

There n-as error in overriding the several demurrers of the appealing 
defendants and in the refusal to strike these defenses from the record. 
The judgment of the court below is 

Reversed. 
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STACY, C. J., and WINBORSE and DEXNY, JJ., concur in the disposi- 
tion to be made of the plea of res judicata, but do not join in the dicta 
anent the alleged variant dates between the accrual of the annuities and 
the ascertainment of their value. T o  debate the quest on would be to 
prejudge i t  in advance of a decision in the court below. The v i l l  is not 
before us for construction. 

XIIS. MARION NEBEL v. ARTHUR NEBEL. 
WILLIAM NEBEL. 

(Filed 15 December. 1943. 
1. Contribution § 1- 

One who is compelled to pay or satisfy the whole, or t,s bear more than 
his just share of n common burden or obligation, upon which several 
persons are equally liable or which they are bound to disrharge, is entitled 
to contribution against the others. 'The doctrine is fonnded not upon 
contract, but upon principles of equity. 

2. Same- 
Where three donees hare notice that tlie IJ. S. Commissioner of Internal 

Revenue has assessed against them a large gift tax liability, for tlie whole 
of which each is liable, and all file petitions with the Board of Tas  
Appeals for a redetermination of the deficiency, and pending a hearing, 
one of the donees secures an adjustment for a very much smaller sum 
and, after notice to the others. who failed to appear a n l  mxlte defenses, 
pays the same, the donee so paying the entire assessment i q  entitled to 
contribntion from the other two. 

APPEAL by defendants from Blackstock, Special Judge, at  12 April, 
1943, Extra  Civil Term, of MECKLENBURG. 

Civil action to require contribution by trrmsferees to common obliga- 
tion for gif t  tax assessment paid by plaintiff. 

Plaintiff, in her complaint, alleges in substance: That  on 14 March, 
1941, the Commissioner of Internal  Revenue of the United States issued 
an  official assessment of tax deficiency against her and defendants Arthur 
Nebel and Marie Xebel and each of them in the amount of $20,111.82, 
plus interest thereon a t  the rate of six per cent per annum from 15 
March, 1937, until paid-stating that  it was determined that during 
the year 1936 William Kebcl had made gifts to plaintiff snd said defend- 
ants of property having an aggregate ralue of $142,913.62, on ~vhich the 
tax liability to the Federal Government was $20,111.82. plus interest as 
abore stated, and that  the Gorernment, being legally b:irrecl from col- 
lecting such tax from William Sebel ,  mas assessing the full amount 
thereof against plaintiff and said defendants and each of them and 
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~vould collect the full amount of same from plaintiff or said defendants 
or any one of them as it was by lam and statute empowered to do ;  that  
by reason of said assessment plaintiff and defeidants Arthur Kebel and 
Marie h'ebel and each of them did become legall-  liable to the United 
States Government for the payment of the full amount of said nssess- 
rnent ; that plaintiff, at large expense and after diligent and continued 
effort, obtained the consent of duly constituted authorities of the United 
States Government that  said tax assessment would be dismiisetl and 
entirely canceled and terminated upon the payment to the Government 
of the sum of $6,334.96, plus interest a t  the rate of six per cent per 
annum from 15 March, 1937; that  said authorities refused to dismiss or 
cancel said assessment in consideration of payment of any lesser sum;  
that plaintiff requested and demanded of defendants Alrtllur Sebel  and 
3Sarie Nehel and each of them that they contribute to the p a p e n t  of 
said sum, but that  they and each of them failed and refused to contribute 
any aniount whatel-er toward payment thereof: that  plaintiff. thereupon 
being compelled to do so by reason of her legal liability under tlie afore- 
&aid tax assess'ment, did on 24 March, 1942, pay to the r n i t e d  States 
Gorernment the sum of $6,334.96, plus interest thereon from 15 Xarch,  
1937, in the amount of $1,910.89, or a total of $8,245.85, and did thereby 
procure the dismissal and cancellation of the aforesaid tax aivssment 
and the discharge of the entire liability thereunder on the part of the 
plaintiff and said defendants and each of thern to the United States 
Gorernment; that  by reason of the matters alleged a i  abore set forth 
plaintiff is now legally entitled to require the defendants Arthur Nebel 
and Nar ie  Kebel and each of thern to make contribution to her for their 
rrspeetire fa i r  and equitable shares of the common obligation which she 
alone has discharged, as abol-e set for th ;  that of the aggregate property 
receired by plaintiff and defendants Llrthur Kebel and Xar ie  Sebel  
during the year 1936 and totaling in ralue $142.913.62 as deterlnined in 
the aforesaid tax asscwnent, plaintiff receired property having a ralue 
of $59,598..54 or 41.71:; thereof, the defendant Alr thur  xebel receired 
property having a ralue of $77.120.2'? or 53 .965,  and the defendant 
Marie Nebel received proprrty having a value of $6,194.90 or 4.337; : 
and that  she. the plaintiff. har ing  paid and qatisfied the corninon gift 
tax liability is entitled to recover of defendant A l r t l ~ u r  Sebel  53 .965  
of the amount ihe paid, that is, $4,449.46, and of Marie Sebel  4.33'6 
of the amount she paid, that  iq, $337.05, with interest on the respectire 
amounts from date of paynent  24 ?llarch, 1948. 

Defendants Xrthnr Scbel  and Marie Sebel, in joint ansver filed, deny 
any liability for gift tax for that  thcy aver that they purchased tlie stock 
in que~ t ion  from T i l l i am Sebel  i11 good fai th and for a fa i r  and reason- 
able consideration and, for this reason, are not liable to plaintiff for 
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any amount she may have paid. They further deny that  plaintiff has 
paid any amount. as alleged, and aver "that any money that  was paid 
was paid by William Sebel, whose primary debt, if any existed, it  was," 
and that  plaintiff is not entitled to recover therefor. 

Upon the trial the evidence tends to show these facts : 
1. In the year 1936 defendant William Nebel, husband of plaintiff, 

and father of defendant, Alr thur  Nebel, and father-in-1,1w of defendant. 
Xaric. Sebcl ,  wife of Arthur Sebel ,  transferred to plaintiff certain cash, 
real estate and shares of common stock in Sebel  Knit t ing Company, and 
to defendants, Arthur Xebel and Marie Kebel, each, (certain cash and 
shores of common stock in S r b e l  Knit t ing Company, and filed with the 
cowtituted authority of the United States a gift tax return for the year 
1936, but that  no assessment was undertaken or made against him for 
any deficiency therein. 

2. On 14 Xarch,  1941, after the statute of limitation had run against 
the collection from defendant William Nebel of gift tax for the year 
1936, the Commissioner of Internal  Revenue of the United States, acting 
under Internal  Revenue Statute, Title 26, Chapter 4, relating to gif t  
tas, having determined that  the aggregate value of the property so 
transferred by William Nebel to plaintiff and to defendants, Arthur 
Nebel and Xar i e  Sebel ,  valuing the stock received by them a t  $280.00 
per share, exceeded the amount shown on the return filed by William 
Nebel for the calendar year 1936 by the amount of $142,913.62, com- 
posed of $59,589.54 value of property transferred to plaintiff, $77,120.28 
of that  to defendant Arthur Nebel and $6,194.80 of t'iat to defendant 
Maricx Nebel, showing thereby a tax deficiency, within the meaning of 
the gift tax statute, in the amount of $20,111.82, gave separate notices 
by registered mail to plaintiff and to each of defendants Arthur Sebel  
and Marie Nebel that  "there is determined for assessment against you 
the amount of $20,111.82 plus interest as provided by law, constituting 
your liability as a transferee of property of William Nebel of Charlotte, 
S o r t h  Carolina, for gift tax for the calendar year 1936, as shown in the 
accompanying statement," which contained itemized valuation of prop- 
erty clach had received as so determined-the liability of Xar i e  Nebel 
heing limited to value of property received by her, and advised each of 
them that  within ninety days from the datcl of the mailing of the letter 
of notification each may file a petition with the United States Board of 
Tax Appeals for a redetermination of the deficiency. Dc,fendants Arthur 
Nebel and Xar i e  Nebel, each through counsel TV. Latimer Brown, 
C. P. A. and plaintiff through her attorneys, W. S. Blakeney e t  al., 
respec.tively, filed such petitions in due time-that of Arthur Sebel  
bcing given docket S o .  107846, that  of Marie Sebel  docket No. 107847, 
a n d  that of plaintiff docket S o .  107858--each denying liability, and 
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alleging t h a t  the determination as  made  is erroneous i n  ra r ious  respects, 
among others, t h a t  ful l  value had  been paid fo r  the stock transferred, 
and praying t h a t  n o  t a x  liability be assessed. 

3. Thereafter ,  under  date  5 February ,  1942, the Clerk of the United 
States Board of T a x  Appeals gave separate  notices, under caption and  
docket number of each proceeding, t h a t  a Division of the  United States  
Board of T a x  Appeals would sit  i n  courtroom, United States  Post  Office, 
a t  Greensboro, S o r t h  ( 'arolina, beginning on 23 March,  1942, fo r  hear-  
ing  i n  al l  proceedings s h o x n  on the  attached list-called promptly a t  
1 0  o'clock A.31.-as indicated, t h a t  p a r t y  notified ~vould  be expected to 
answer the call a t  tha t  t ime and  he prepared f o r  t r i a l  when reached, 
t h a t  n o  continuance would be granted except fo r  extraordinary cause, 
that  fai lure  to  appear  would be taken as cause for  dismissal i n  accord- 
ance x i t h  the Rules of Practice. and tha t  i n  all  other respects the  par ty  
is expectc.d to he fami l ia r  7~1th  such rules. T h e  notices i n  the proceeding 
of defendant< A\rtllur Xebel and M a r i e  N e b ~ l  n e r e  addrevmi to their  
co~mscl .  T h e  tlirre proceedings appeared on the  attached list-hearing 
calendar-in their  numerical order, with name of counsel fo r  petitioner 
set opposite. 

4. I n  the meantime plaintiff, through her attorneys, having obtained 
a n  adjustment  by redetermination of value? of property t ransferred i n  
the year  1036 by JTTilliam Nebel to  plaintiff and  to defendants A r t h u r  
Nebel and Illarie Nebel hy which 5ame was rrducrd so t h a t  t h r  total 
g i f t  t ax  liability therefor was redetermined to be $6,334.96, instead of 
$20,111.82, and thereupon plaintiff, through her  attorney\,  stipulated 
and agreed i n  ~ r i t i n g  nit11 Bureau  of In te rna l  Revenue ( a )  tha t  '(at 
law and  in equity there iq a n  unpaid liability fo r  Federal  gif t  taxcs i n  
t h r  amount  of $6,334.96, togcther with interrst thereon as p r o v i t l d  by 
l a x ,  due for  tlie taxable ycar  1936, f rom this pctitioner under Section 526 
of the I i c ~ e n n e  .\ct of 1932 as crnhodied in Section 1025 I. R. ('. and 
nndcr  Section 510 of the R e ~ e i l u e  Act of 1932 a -  cnlbodied i n  Scction 
1009 I. I-t. C. as a t ranifcrce and a donee of the asiets of William S e b e l  
of Charlottc~, Xort l i  Carolina," and (11) '(that the n o a r d  m a y  enter its 
tlccision accordingly." T h c r ~ ~ u p o ~ i ,  on 13 X a r c h ,  1943, plaintiff, through 
hcr  attorney^, notified at torney f o r  & I r t h u r  S ~ b e l  and Mar ie  Sebe l  by 
letter, enclosing palier signed by plaintiff,  and advising tha t  the  amount  
i n  this  papcr  n ould he $6,334.96, and requested tha t  said dcfenrlant.: 
sign n i t h  plaintiff so t h a t  plaintiff could proceed to close the mattcr  with 
t l ~ c  G o ~ e r n r n e n t .  T h i ~  the said defendants declined to do. And neither 
A \ r t l ~ n r  Nehel nor  X a r i e  Kcbel nor  their  eo~insel appeared a t  Grecn.horo 
on 23 March,  1942, as they mere notified to do. l\nd n h e n  their pro- 
cecdings docket Nos. 107846 and 107847 n-ere called, "coun\el f o r  re- 
spondcnt m o d  to continue samc unt i l  payment of deficiency i n  gift  t ax  
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for the year 1936 had been made in the case of Xar ion  Nebel docket 
S o .  107858, wherein a stipulation of deficiency has becn filed with the 
Board." The motion was allowed. And upon the written stipulation 
abore referred to being filed with the Board of Tax Appeals on 23 
March. 1942, decision in accordance therewith was entered by the Board 
on 27 March, 1942. 

Furthermore, plaintiff delirered to Collector of Internal  Revenue a 
check signed by her and on her bank account dated E'4 March, 1942, 
payable to his order for $8,245.85, "In full settlement, deficiency gift tax 
assessment against Arthur Sebel, hfrs. Marion Sebel  snd Mrs. Nar i e  
Sebel .  Tax $6,334.96. Interest through 3-26-$1.910.89. Total, 
$8,245.85." And same was received by the Collector and deposited to 
credit of Treasury of the United States on 27 March, 1942. 

5. Thereafter, on 14 May, 1942, the Bureau of Internal  Revenue, 
through its counsel, mored to dismiss the proceedings docket S o s .  107846 
and 107847, respectirely, upon the ground as recited in docket No. 
107846, that  : 

"1. On, to wit, Narch  14, 1941, deficiency notices were sent by regis- 
tered mail by the Commissioner to Mrs. Marion Sebel ,  Mr. Arthur 
Sebel  and Mrs. Marie h'ebel, all of Charlotte, Nor th  Carolina, asserting 
liabilities against each of them in the amounts of $20,111.82, $20,111.82, 
and $11,194.80, respectirely, plus interest as provided by law, as trans- 
ferees of the property of William Sebel  on account ,of gift taxes in 
the amount of $20,111.82 allegedly due from said William Nebel for the 
calendar year 1936. 

"2. On, to wit, March 27, 1942, pursuant to agreed stipulation in 
settlement of the entire deficiency in gift tax for 1936 asserted against 
said William Sebel ,  plus interest thereon, this Board entered its order 
and decision in the case of hfrs. Marion Sebel ,  D o c k ~ t  Ro.  107,858; 
'That  there is an unpaid liability a t  law and in equity on the part of 
this petitioner for gift tax in the amount of $6,334.96, together with 
interest thereon as prorided by law, for the calendar ,year 1936, as a 
transferee and a donee of the assets of William Sebel  of Charlotte, 
S o r t h  Carolina.' 

''3. On, to wit, March 27, 1942, the said amount of $6,334.96 plus 
interest thereon to the date of payment in the amount of $1,910.89, or a 
total of $8,245.85, was paid to the Collector of Internal  IiLevenue, Greens- 
boro, S o r t h  Carolina, by, or on behalf of thcl said Xrs .  Idarion Nebel as 
transferee and donee of William Nebel. 

"4. The liability of said William Sebel  for gift tax foi. 1936 as agreed 
for purpose of settlement, plus interest thereon, having been thus paid 
and satisfied by said alleged transferee, the respondent does not desire to 
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prosecute further the case of this petitioner, Arthur Nebel, as transferee 
and donee of William Sebel  on account of the same tax liability." 

The grounds for the motion in docket No. 107847 are the same except 
that they relate to Marie Sehel. These motions lvere set for hearing 
on day calendar before a Division of the Board a t  its Vasliington office, 
('onstitution Avenue, at 12th Street, Northwest, a t  9 :30 a.m., on 3 June,  
1942, i~oticc of which \!as addressed to T. Latimer Brown, C. P. -I., 
Johnston Building, Charlotte, North Carolina. On 3 June,  1942, there 
via. no appearance for pt i t ioners.  Thereafter, on 12 June.  1942, for- 
mal order of dismissal \$as entered in arid under caption of docket S o .  
107846 and Xo.  107847, respectively, as follows: "The liability of 
n'illiam Nebel for gift tax for 1936, plus intereit thereon, haring been 
paid by Mrs. Marion Nebel as tranqferee and donee of said William 
Scbel. and re-pondent har ing  announced a t  open hearing on June  3, 
1942, that  he doe< not desire to prosecute the appeal of the a h o v  peti- 
tioner to transfel-ee and donee of TVilliam Sebel, it  is 

"ORDERED: That  this proceeding is diqmissed for lack of prosecu- 
tion on the part  of the respondent and that there is now 110 liability at 
Ian. or in equity on the part  of this petitioner as transferee and donee of 
T i l l i am Nehel for gift tax for the pear 1936." 

Defendants, Arthur Xebcl and Alarie Sehel ,  by croqs-exa~niiiation, 
undertook to elicit eriilence that  the money paid hy plaintiff n-as the 
money of T i l l i a n ~  Kehel. Further,  they offered to show ( a )  n h a t  they 
paid for the stock, (b)  what n a y  the reasonable market ralue of the 
stock during the year 1936 and on down to 1940, (c)  what TT'illiam 
Nebel said to them about paying the tax himself, and ( d )  that  no judg- 
m m t  was erer  rendered against them by the Board of Tax Appeals for 
any gift tax, all of which, except a i  shown below, n a s  excluded upon 
objection. Ahid in t h e v  reipects said defendants tendered iscues nhich 
n e w  refused. Honerer ,  Alr thur  Sebcl  did tebtify that  after his attorney 
rewired thc letter of 13  March, 1942, from plaintiff's attorney. he, 
Arthur Sebel ,  told T\Tilliarn Xebcl ill presence of Mr.  Blakcney that he 
n-a. not going to pay any gift tas-that it nasn't hi< liability and he 
T\ am't going to 1)ag it, ant1 that  William Sebel  caid he n-as n-as going to 
pay it an~nay- tha t  the t a s  n a s  going to be paid;  and, 011 cross- 
esamination, he te.tified "I qtated that niy father in my presence ?aid 
the gift tax ~vould he paid if I vould transfer ccrtain stock to h im;  1 
clitln't transfcr that stock to him." 

The case ~ i a -  submitted to the jury upon these issues, which nere  
nnsnered as shown : 

"1. Did the plaintiff pay to the United States Gorernment the iunl 
of $5,245.85 by reason of notice of tax deficiency asseqsment received 
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by her from the United States Commissioner of Revenue on or about 
March 14, 1941, as alleged in the complaint? Answer: Yes. 

"2 .  I f  so, did the plaintiff pay said sum in discharge of a common 
obligation of the plaintiff and the defendants, Arthur Nebel and Mrs. 
Nar ie  Nebel, as alleged in the complaint? Answer : Yes. 

''3. What portion, if any, of said sum is the plaintiff entitled to 
recover of the defendant, Arthur Nebel? h s w e r  : $4,449.46. 

"4. T h a t  portion, if any, of said sum is the plaintiff entitled to 
recover of the defendant, Mrs. Marie Nebel ? Answer : $447.05," 

From judgment for plaintiff upon the verdict, defendants Arthur 
Nebel and Marie Sebel  appeal to the Supreme Court and assign error. 

G u f h r i r ,  Pierce  LC Blnkeney  f o r  p la in t i f f ,  appellee.  
T I ' .  C .  Doris o n d  Rrock BarL-ley for defendon fs, appe l i nn  fs .  

TTIXBORKE, J. The challenge of appealing defendants to the correct- 
ness of the judgment below is directed in the main to the refusal of the 
court to grant  their motions, aptly made, for judgment as in case of 
nonsuit. C. S., 567. Decision in this respect is dependent upon the 
basic question as to whether appealing defendants are bound by the 
decision of the Board of Tax ,\ppeals on 27 March, 1942, in the pro- 
ceetling upon petition of plaintiff in accordance with redetermination 
of value of property transferred in the year 1936 by William Sebel  to 
plaintiff and to defendants Arthur Nebel aud Marie Nebel upon which 
the gift tax liability mas fixed a t  $6,334.96, instead of $20,111.82, the 
amount specified in the notice of 14  Xarch,  1931, given by Commissioner 
of Internal  Revenue to plaintiff and to said defendants. 

As basis for consideration and clear understanding of this question, it 
is appropriate to refer to the Gift Tax Act of 1932, Act of Congress 
6 June,  1932, Chapter 209, 47 Stat. 245, as amended 10 Nay,  1934, 
Chapter 277, i n  effect in 1936 a t  the time it is alleged that T i l l i a m  
Kebel made the gifts in question, in so f a r  as same is pertinent here. 
Thc Act imposes a tax upon the transfer of property by gift by any 
indiridual during any calendar year beginning with the year 1932. 
Section 501. I f  the gift be in property, the value of ii a t  the date of 
the gift shall be considered the an~oun t  of the gift. Section 506. Any 
individual who within any such year makes any transfer of property 
by gift shall make a return under oath as prescribed on or before 15 
March following the close of the year. Section 507. The tax imposed 
shall be a lien upon all gifts so made for ten years from the time same 
are made, and if not paid when due ( that  is, on or btlfore 15  March 
following the close of the calendar gear, Section 509), the donee of the 
gift shall be personally liable for such tax to the extent of the value of 
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such gift. Section 510. The amount of the tax shall be assessed within 
three years after the return was filed, and no proceeding in court without 
assessment for the collection of such taxes shall be begun after the 
expiration of three years after the return was filed. Section 515. 
However, as soon as practicable after the return is filed the Commis- 
sioner shall examine it and shall determine the correct amount of the 
tax. Section 511. I f  the Commission determines that  there is a defi- 
ciency in respect of the tax imposed in the Act, that  is, the amount by 
which the tax iml~osed by the Act exceeds the amount shown as the tax 
by the donor upon his return, Section 512, the Commissioner is author- 
ized to send a notice of such deficiency to the donor hy registered mail, 
and within 90 days (increased from 60 to 90 days by amendment 10 Nay,  
1934, Chapter 277, Section 501-48 Stat. 755) after such notice is 
mailed, the donor may file a petition with the Board of Tax Appeals for 
a redetermination of the deficiencv. N o  assessment of a deficiencv in 
respect of the tax  imposed by the Act and no distraint or proceeding in 
court for its collcctioil shall be made, begun or prosecuted until such 
notice has been mailed to the donor, nor until the expiration of such 
90-day period (amendment 1934, s u p m ) ,  nor, if a petition has been filed 
with the Board, until the decision of the Board has become final. Sec- 
tion 513 as amended in 1934, sztpro. I f  the donor files a petition with 
the Board, the entire amount redetermined as a deficiency by the decision 
of the Board which shall become final shall be assessed and shall be paid 
upon notice and denland from the C'ollector. Section 513 ( b ) .  , h d  as 
to transferred assets, the Gift Tax Act provides : That the amount of 
the liability, at law or in cquity, of a transferee or donre of property of 
clonor, in rcspect of the tax, i11tere.t and additions, imposed by the Act, 
shall bc a~sessed. collected. and paid in the sanic manner and subject to 
the same prorisions and limitations a? in the case of a deficiency in the 
tax iinposed by the L\ct. But  the period of limitation for assessment of 
any wch  liability of a transferee or donee shall be within one year after 
the expiration of tlie thrre year period for assrssment against the donor. 
Section 526 ( a )  and (b) .  

I n  subitantial conformity, these prorisions have been brought forward 
and are ~mbodied  in the Internal Rercnue Code-Title 26, Chapter 4, 
Sections 1000-31. 

To summarize, tlie gift tax is assessed upon the aggregate value of 
the gifts made by the donor within the calendar year, and iq the liability 
of the donor. Bu t  if the tax be not paid when' due, the donee becomes 
liable for the whole amount of the tax to the full extent of the value of 
the gifts received. And if there be more than one donee, the liability 
for the whole tax is separate, and the Commissioner of Internal  Revenue 
may proceed against any one or all of the donees as he may elect to do. 
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The Supreme Court of the United States has so held in a case involving 
similar facts. Phil l ips v. Commr. of Internal Reuenue, 283 U. S., 585, 
7 5  L. Ed., 1289. 

Thwe  a corporation had distributed all of its assets among its stock- 
liolders. and then dissolved. Thereafter the Commissioner of Internal  
R e ~ e n u e  made a deficiency assessment against the corporation for income 
and profits tax, a part  of which was not paid. Thereupon, the Com- 
nlisaioner, acting under statute similar to provisions of Section 513 of 
Gift Ta r ;  Act of 1932, sent notice that  he proposed to assess against, 
and collect from, Pliillips the entire remaining amount of the deficiencies. 
S o  notice of such deficiencies was sent to any other transferee, and no 
suit 01. proceeding was instituted against them. Upon petition by Execu- 
tors of Phillips for a redetermination, tlie Board of Tax Appeals held 
that the estate Tvas liable for the full aniount of such deficiencies. The 
order of the Board was affirmed by the C. S. Circuit Court of Appeals 
and by the L-. S. Supreme Court. Jmfic(2 Brandeis, writing for the 
Supreme Court, disposed of the question of separate liability in this 
manner:  "One who receives corporate assets upon dissolution is sever- 
ally liable. to the extent of assets received, for the full payment of taxes 
of tlie corporation; and other stockholders and transferees need not be 
joined. Non-joinder cannot affect or diminish the several liability of the 
stockholder or transferee sued . . . The individual several liability of 
Phillips may be fully enforced by the 1-nited States in I he present pro- 
ceeding. Whatever the petitioners' rights to contribution may be against 
other stockliolders who hare  also received shares of the distributed 
assets, the Government is not required, in collecting its rerenue, to mar- 
shal the assets of a dissolved corporation so as  to adjust the rights of the 
~Variour stockholders." 

Therefore, applying the above principle in the light O F  the provisions 
of Section 513 (b )  of the Act to the case in hand, the decision of the 
Board of Tax Appeals, when it became final, fixed the entire gift tax 
liability of TTilliam Nebel for all gifts made in the year 1936 to plaintiff 
and to appealing defendants, and the payment of it by plaintiff consti- 
tuted a complete discharge of such tas,  and freed appealing defendants 
of liability, if any, to the Governnlent on account of the property re- 
ceived by them. 

I n  consequence plaintiff seeks equitable contribution. I s  she entitled 
to i t ?  On the facts on this record, we think she is. "The principle of 
contribution is equality in bearing a common burden. The general rule 
is that  one who is compelled to pay or satisfy the whole or to bear more 
than his just share of a common burden or obligation, up011 which 
several persons are equally liable or which they are bound to discharge, 
is entitled to  contribution against the others to obtain from them pay- 
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ment of their respective shares. I n  other words. when any burden 
ought. from the relationship of the parties or in respect of property 
held b -  them. to be equally borile and each party i- 111, aequirli / l i r e ,  cow 
trihution is due if one ha. been compelled to yay more than hin share. 
The tloctrinc is founded not upon contract, but upon principles of 
equity." 13 Am. Jur. ,  see. 3, 1)age 6. See also ,lIoore 1 % .  JIoore ,  I1 
K. C.. 35q, 15  Am. Dec., 523; BUI~XIPI. 1'. Llezcell?yn, 221 N. C., 1, 18 
. . ( 1 )  1 The principle here stated is differentiated from that  
applied in G o d f r e y  c. P o w e r  Co., an t e ,  647, n-here the statutory right of 
contribution n as invoked, rather than equitable contribution as here. 

 defendant^ Alr thur  Nebel and Marie Sebel  knew that in accordance 
with the notice from the Commissioner there had been determined for 
assessment against each of them as a transferee of property from William 
Sebel  gift tax liability in the anlount of $20,111.82-the liability of 
Marie Sebel  being limited to the ralue of the property received by her. 
Each of them had petitioned the Board of Tax Appeals for a redetermi- 
nation of the deficiency, and proceedings nere  pending before that Board. 
A time had been set and a place named for hearings thereon. I n  the 
order of the calendar their proceedings wo11ltl hal-e been called before 
that of the plaintiff. They had been informed that  an adjustment of 
the ~ a l u e s  had been ~vorked out by which the Bureau of Internal Reve- 
nue had agreed with plaintiff upon a redetermination of the deficiency 
upon nhich decision of the Board of Tax Appeals would rest. They 
mere advised as to the terms of such redetermination and TTere asked to 
come in and share their part of the burden. They said it was not their 
burden. Yet, they had bcen notified by the Clerk of the Board that  in 
accordance ~ i t h  the Rules of Practice of the Board their failure to ap- 
pear at the time arid place set for the hearing ~ i ~ o u l d  be taken as cause 
for tlismissal of each of their procedings. and that in all other respects 
they xvould be expected to be familiar v i t h  such rules. They were 
thereby ;pecifically charged with knowledge of the rule that  in cases 
wherc a petition for a redeterminailon of a deficiency had been filed, 
deciiion of the Board dismissing the proceeding "shall be considered as 
its tlcci-ion that  the deficiency iq the amount determined by the Com- 
missioner." Internal  Kerenuc Code Title 26. Section 1117. I n  like 
manner they vere  chargcd with knon-ledge of prorisions of Section 513 
(b )  of the Gift Tax Act that "no part  of the aniount determined as a 
deficiency liy the Commiwioizer but disallowed as such by the decision 
of thc Board, which has beconle final. shall be assessed or be collected 
by distraint or by proceeding in court v i t h  or without assesanlent." I n  
other words, they had knowledge. constructively, a t  least, that the deci- 
sion of the Board upon the proposed redetermination of liability would 
fix the whole amount of the gift tax. They knew that  in such event they 
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would be relieved of expense of further litigation. I n  the light of this 
knowledge, and even though to plaintiff they denied liability, they failed 
to appear a t  the time and place named when they had the opportunity 
to show effectively lack of liability, and by their silenze permitted the 
decision of the Board to be entered as against the plaintiff on 27 March, 
1942, and stood by to  see plaintiff pay the whole tax-thereby exonerat- 
ing them of liability to the Gorernment. Under such circumstances 
they hare  by their conduct fixed the common liability, and equity will 
require them to stand to it. "He who is silent when it is his duty to 
speak will not be permitted by the law to speak when such silence has 
made it his duty thereafter to remain speechless." Stacr/,  C'. J. ,  in Sugg 
2'. Credit Corp.,  196 N. C., 97, 144 S. E., 554. 

,Ippealing defendants contend, however, that  they are not bound by 
the decision of the Board of Tax Appeals on 27 Harch,  1942; that in 
so far  as they are concerned there has been no determination of a 
common liability; that  the payment of the tax by plaintiff was volun- 
t a ry ;  that  they have the right to set up  in this action a11 defenses they 
might hare  had in the original proceeding to which they were parties 
before the Board of Tax Appeals. And they rely upon the case of 
Phillips v. Parmley, 302 U. S., 233, 82 L. 13d., 221, in which the stock- 
holder who had to pay the tax deficiencies to which the case of Phillips 
2%. Commr. of Infernal Recenue, w p m ,  related, sues other s t ~ c k h o l d ~ r s  
for equitable contribution. I n  that  case the Court held that  "The right 
of a stockholder transferee to contribution :irises under the general law 
and does not differ from that  of any other person who has paid more 
than his fa i r  share of a common burden.   he right to sue f o r  contribu- 

u 

tioii does not depend upon a prior determination tha t  the defendants are 
liable. Whether they are liable is the matter to be decided in the suit. 
T o  recover, a plaintiff must prove both that there was a common burden 
of debt and that  he has, as between himself and the clefendants.  aid 

8 1  

more than his fa i r  share of the common obligations. Every defendant 
may, of course, set up  any defense personal to him." TEis holding must 
be read in the light of the facts of the case. There the defendants had 
had no notice of the tax assessment which the Government had made 
and prosecuted against the plaintiffs alone, and defendants had not had 
an opportunity to assert any defenses they may have had. S o t  so here, 
the defendants had the opportunity a t  the only time it vould hare  been 
effective, and they let it pass. 

Due consideration has been given to other exceptive assignments and 
no prejudicial error is found. 

I n  the judgment below we find 
N o  error. 
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(Filed 15 December, 1043. ) 

1. Constitutional Law # #  4c, 1 7 :  Courts 5 In: Utilities # 4- 

The jnrisdiction of the caourts over rcgulntiom for "public conveniei~ce 
ant1 nevessity." niatlc by State ndniinistrative l~odies. in accorcl:~ncc \\-it11 
statutes, is neither original nnr wholly judicial ill character, and it is not 
the intent of s11c.11 statutes that the public policy of the State shall bc 
fixed b~ a j n r ~ .  

2. Courts # 2b: Utilities Com. 3 4- 

TTliile OII npgenl from tlie Utility Conimission to tlie Superior Court the' 
provision of the statute has bee11 interprettd to incan that tlie trial shall 
lw dc  iroro. it also provides that the decision or i1etcrmi11:ltion of tlir 
(~'o~imiission .'shall 11e grinla facie just m ~ d  reasonable." C. S.. 1098. 

3. S a m e  
TThere oil petition of a n  interstate t ruc l i i~~g  company, operating across 

tlir State. to the 17tilities Commission for the privilege of intrastate bnsi- 
nrss on part of its 1i11c.s. the (lommission finds, 011 conipetent evidence, that 
the presei~t intrastate cnrriers m:~int:~in suficient schednles to nlwt the 
trnnsport:~tion nertls of the territory in~olved in a re:rsonal~le manner. on 
appeal to tlie Superior Court, there being no showing sufficient to over- 
come the "priina f n c i e  just and re:rsonahle" disposition of the mzrttcr 1)s 
tlie Cornmission, judgment as  of nonsuit was proper. 

BARXHILL. J., concurring. 
T ~ I S R O R S E  and DEXSY. JJ.. join in concurring opinion. 
SEAWELL, J., dissenting. 

APPEAL by  Grea t  Southern Trucking  Company f r o m  Warlick, J., a t  
March  Term, 1943, of MECKLESBURO. 

Proceeding before K o r t h  Carol ina Utilities Commission. 
T h e  record diqcloses tha t  on 21 Apri l ,  1942, the  Grea t  Southern Truck-  

ing Company filed p t i t i o n  with the Utilitieq Commission f o r  franchise 
certificate to  operate as  motor ~rehicle carr ier  between Charlotte and  
Tinqton-Salem  in Mooresville, Statesville and Xockwi l l r ,  alleging as 
justification f o r  the  licenw '(public conrenience and necessit;v." 

Purbnant  to  publication of notice, the mat te r  came on f o r  hearing 
before the Commission beginning on 1 9  May,  1942, a t  which t ime 
Frederickson X o t o r  Express Corporation and S m i t h  Transfe r  Corpora- 
tion appeared and interposed objections. They  were thereupon made 
parties protestant to  the proceeding. Tl l r  record fails to  disclose the 
order making  then1 parties o r  their  objections, if i n  writing. B u t  i t  
appears  i n  the evidence tha t  they a re  intrastate  carr iers  by truck oper- 
a t ing  over the proposed route. 
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UTILITIES COMMISSION v. TRCCKISG Co. 

I n  summary, the findings and determination by the Commission, filed 
14  July, 1942, follow: 

1. That  the applicant operates under interstate rights between points 
i n  Xor th  Carolina, including Charlotte, Xooresville, S t a t e~ r i l l e  and 
Winston-Salem, and points in Tennessee, South Carolina, Georgia, 
Florida and Alabama. 

2. That  it also operates under intrastate rights betweea Charlotte and 
Asheville over United States Highway No. 74, between Charlotte and 
Greensboro oyer United States Highway No. 29, and between Charlotte 
and High Point  viu Xlbemarle and Asheboro. 

3. Tha t  i t  urges as justification for the license, here sought, both 
economy in operation and service to the public b~ hand1,ng at one and 
the same time and in the same trucks interstate and intrastate shipments 
to and from points on the proposed route. 

4. That  witnesses testified in support of the application and generally 
to the c.ffect tha t  existing intrastate service over the prcposed route is 
reasonably satisfactory, but that  some inconvenience is occasioned by a 
division of interstate and intrastate shipments between carriers accord- 
ing to their respective operating rights. 

5. That  Frederickson Motor Express Corporation now operates under 
intrastate rights between Charlotte and Winston-Salem, with schedules 
set up  by Nooresville and Statesville, and also by Salisbury and High 
Point. 

6. That  on 6 May, 1942, "this Commission granted the Lowther 
Trucking Company motor vehicle franchise rights to tranqport property 
between Charlotte and Tinston-Salem via Mooresville and Mocksville." 

7.  That  the present intrastate carriers have sufficient equipment and 
maintain sufficient schedules reasonably to meet the transportation needs 
over the proposed route. 

Thereupon i t  was ordered that  the application of the Great Southern 
Trucking Company be denied. 

I n  apt  time, the petitioner filed exceptions to the findings and order of 
the Commission. These were overruled, and from this fiilal disposition 
of its petition, the Great Southern Trucking Company gave notice of 
appeal. The  matter was certified to the Superior Court of Xecklenburg 
County. 

At the hearing in the Superior Court, the original protestants, Fred- 
erickson Motor Express Corporation and Smith Transfer Corporation, 
also Piedmont Mountain Freight Lines (successor to Lomiher Trucking 
Company) came i11 and asked to he made parties to the proceeding. 
The petitioner objected to the las t  named protestant being made a party. 
The motion was allowed as to all three. Exception. 
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I n  the main, the evidence offered is similar to that  before the Commis- 
sion, with some additional corroboratire testimony. I t  is not materially 
different from ~ r h a t  was heard by the Commission. Some shippers 
urefer to use the facilities of the ~e t i t i one r .  while others are satisfied 
with the sen-ices of the present intrastate carriers. For  example, the 
Ford Motor Company, even a t  acltiitional cost, uses the Great Southern 
to "pick up" its shipn~ents in Charlotte, which are then turned orer to 
one of the other carriers, if destined to points on the proposed route. 
On the other hand, an agent of the Piedmont Xountain Freight Lines 
testified: "TTe hare  tried to operate a through truck from Charlotte to 
Viaston-Salem and return. but we are operating such service only when 
we have a sufficient volume of freight to warrant  running that truck. 
'Te  run  that  truck on an  average of possiblr three times a week. r e  
hare  a trailer unit set aside for that purpose. 011 the days v e  do not 
operate that  service, the truck sits in the yard. Our present volume is 
less than half." 

1'1'011 co~isideration of all the e~idence ,  and on motion of the protest- 
ants, the action was climlisscd as in case of nonsuit. From this ruling 
the Great Southern Trucking Compana appeals, assigning errors. 

A r c h  1'. A l l e n  and  G u t h r i e ,  P i e rce  LC. B l n k e n e y  for  pe f i t i oner ,  appe l -  
l a n f .  

R a i l e y ,  Las s i t e r  c f  1T'?jnff nnd J .  Lnurencr  J o n r s  for  p r o t e s f a n f ,  n p -  
pellee. 

STACY, C. J. The question for decision is whether the showing made 
in the Superior Court suffices to orercome the " p r i m a  facie just and 
reasonable" disposition of the matter by the Utilities Commission. The 
trial court answcred in the negative, and we cannot say the result should 
be disturbed. 

The ruling in the court below was on demurrer to the evidence, and as 
no challenge was interposed to the appeal as such, this latter question, 
debated on argument, is neither considered nor decided. I t s  determina- 
tion seems unnecessary in the view we take of the case. 

The scintilla rule is not applicable here. The matter came into the 
Superior Court on appeal from a determination of the Utilities Commis- 
sion. This is presumed to be valid, and is not to be disturbed "unless it 
is made to appear that . . . it  is clearly i~nreasonable and unjust," to 
quote the language of I l o l i ~ ,  J., in C o r p o r n f i o n  C o m m i s s i o n  c. R. R., 
170 K. C.. 560, ST S. E., 785. T o  say that it may be overcome by a 
mere inference of fact is not only to render it feckless, but also to reduce 
the excrp t ion  to no real value or significance. 8. 1%.  R. R., 161  N. C., 
270, 76 S. E., 554. I t  was not intended that  an appeal should be taken 
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simply to see "how i t  might strike the Court." Utilities Com.  v. K i n -  
s fou ,  221 S. C., 359, 20 S. E. (2d) ,  322. I n  the recent case of Utilities 
Corn. T. Coach Co., 218 N .  C., 233, 10 S. E. (2d) ,  824. the observation 
is ma4le that  it requires the appellant to "introduce sub!:tantial evidence 
in support of his case, or run  the risk of an adverse verdict." Substan- 
tial evidence is more than a scintilla or a permissible inference. See 
C o ~ s o l i d a f c d  Edison Co. v. Snf. L. R. Rd.,  305 U. S., 197, 83 Law Ed., 
126. 

The statute provides that  on appeal to the Superior Court, "if there 
are exceptions to any facts" it shall be placed on the civil issue docket, 
and the tr ial  shall be under the same rules and regulations as are pre- 
scribed for the trial of other civil causes, ('except" that the decision or 
determination made by the Commission "shall be prirnlz facie just and 
reasonable." C. S., 1098 ; McIntosh on Procedure, 819. I n  other words, 
the trial is to be under the same rules and regulations applicable in other 
civil causes, save and except the primn facir effect to be given the deci- 
sion or determination of the Commission. 

The provision that  on appeal the trial shall be "under the same rules 
and regulations as are prescribed for the trial of other civil causes," has 
been interpreted to mean that  the trial shall be d e  noco. S .  1.. R. R., 
supra;  Corporation Corn. c. M f g .  Co., 155 N. C., 17, 116 S. E., 178. 

I t  is to be remembered that  what constitutes "public convenience and 
necessity" is primarily an  administrative question with a number of 
imponderables to be taken into consideration, e.g., whether there is a 
substantial public need for the service; whether the existing carriers can 
reasonably meet this need, and whether it would endanger or impair 
the operations of existing carriers contrary to the public interest. Pre-  
cisely for this reason its determination by the Utilities Commission is 
made not simply prima facie evidence of its validity, but "pm'ma facie 
just and reasonable." I t  is not the intent of the statute tha t  the public 
policy of the State should be fixed by a jury. The court's jurisdiction in 
the premises is neither original nor wholly judicial in character, and so 
the weight to be given the decision or determination of the Utilities 
Commission in any given case is made an exception to its usual pro- 
cedure. Corp. Corn. 1.. R. R., 151 N. C., 447, 66 s. E., 427; Prentis  v. 
R. R., 211 U. S., 210. See I 3 ~ l k ' s  Department Store c. Guilford County ,  
222 K. C., 441, 23 S. E. (2d) ,  897. where a fruitless effort was made to 
obtain a judicial review of determination by another administrative 
agency even in the absence of a presumptive declaration auch as we have 
here. 

Nor is it  to be overlooked that  in 1933, the Commimion was given 
authority to  grant or refuse any application for a franchise certificate 
where the granting of such application would duplicate, in whole or in 
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part, a previously authorized similar class of serrice, unless i t  is shown 
to the satisfaction of the Commission that  the existing operators are not 
providing sufficient service reasonably to meet the public conrenience and 
necessity, and the existing operators, after thirty days' notice, fail to 
provide the service required by the Commission. Ch. 440, sec. 1, Public 
Laws 1933, amending ch. 136, sec. 3, Public Laws 1927. 

The petitioner, Great Southern Trucking Company, is a Florida cor- 
poration engaged in  interstate commerce by truck, operating across the 
State z.ia Charlotte and Winston-Salem, but without the privilege of 
intrastate business between these two points, which it now seeks. The 
Commission found that the present intrastate carriers between Charlotte 
and TVinston-Salem, over the proposed route, maintain sufficient sched- 
ules to meet the transuortation needs in a reasonable manner. and that 
the facts presented do not warrant the granting of petitioner's applica- 
tion. There is no sufficient evidence on the record to orerturn this 
determination by the Commission or to rebut the presumption that it is 
just and reasonable. 

On the record as presented, the correct result seems to havc been 
reached. 

Affirmed. 

BARXHILL, J., concurring: The appellant does not challenge the right 
of defendant to appeal herein. I doubt that the Court should dismiss 
rn. mrro motu. Hence, on this record, I am in full accord with the 
majority opinion. At the same time I deem it not amiss to call atten- 
tion to provisions for appeal from orders of the Utilities Commission. 
&1s the Commission acts both as a court nndw the TJtilities Commission 
Act and as an administrative agency under the Motor Bus Ilct, the dis- 
tinctions drawn in the several statutes are important. 

The Corporation Commission was created in 1899 and was charged 
with the duty of supervising railroad, telephone and telegraph, and 
certain other qmsi-public corporations, as to rates charged and serrices 
rendered. Ch. 164, Public Laws 1399. By rarious amendments to this 
Act this supervisory power has been extended to include practically all 
other public service corporations other than motor bus companies using 
the highways. 

,111 the corporations brought under the supervision of the Corporation 
Commission by this Act, as amended, procure their franchise or license 
from a governmental agency other than the Commission, and the power 
of the Commission is limited to the supervision and control over rates 
charged and services rendered by operating corporations. 

The original Act, chapter 164, Public Laws of 1899, provides that  
n n y  pprson nfected thweby may appeal from "all decisions or determi- 
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nations" of the Commission. This provision is brought forward by 
reference or otherwise in each of the amendatory Acts, the last of which 
was chapter 127, Public Laws of 1913. When the Act was codified this 
provision for appeal was set forth as an  independent section (1097) of 
chapter 21, Consolidated Statutes of 1919. 

Considered alone and unrelated to other sections of tEe same chapter, 
C. S., 1097, appears to g i re  the right of appeal from all orders and 
decrees of the Corporation Commission without regarc to the subject 
matter of the order or the source of pomer under which the Commission 
acts. I t  is apparent from the reading of Uti l i t ies  Commiss ion  v. Coach  
C'o., 216 X. C., 325, 4 S. E. (2d),  897, that  this fact led to the decision 
in that  case. 

But  eren as codified, this section is a mere part of the composite whole. 
Thc other sections of the same chapter are pnri  matema,  and must be 
considered in construing the meaning of its language. When so con- 
strued the original provision has not been modified or enlarged. The 
p m f y  nf fecfed may appeal from any order or decree made by the Com- 
mission in relation to "rates charged or serrices rendered7' under the 
power conferred by the terms of the Act. The  power thus conferred 
relates exclusively to operating public service corporations. 

B y  chapter 134, Public Laws of 1933, the Corporation Commission 
was abolished and the Utilities Commission was created in its stead. 
Under the terms of this Act the new Commission was given regulatory 
and supervisory pomer over operating public service corporations other 
than motor bus companies. N o  power to grant franchises is therein 
contained. The right of appeal, however, is restated and redefined: 
"From the decision of said Utilities Commissioner, or the said Ctilities 
Commission, a n y  par ty  f o  said proceeding may appeal LO the Superior 
Court a t  tern1 as designated in and under the rules of procedure required 
by section(s) 1097, 1098, 1099, 1100, 1101, 3102, Consolidated Statutes, 
said appeal to be prosecuted and the said matter and cont:*oversy there to 
be heard and disposed of as is now provided by law, and upon such appeal 
being taken, it shall be the duty of the Utilities Commission to certify its 
decision and rulings to the said Superior Court as now p r x i d e d  by law." 
Sec. 12. Thus only the procedural provisions of the nained sections of 
the Consolidated Statutes are retained. 

Keither the Corporation Commission Act nor the Utilities Commission 
Act vests the Commission with power to grant franchises to motor bus 
companies. Hence the right of appeal contained in the Corporation 
Commission Act and redefined in the Utilities Commission Act has no 
relation to orders or decisions under the Motor Bus Act, except, perhaps, 
orders concerning rates and services. Sec. 1, ch. 307, Puldic Laws 1933. 
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Certainly i t  does not apply to the discretionary power to grant or to 
deny a franchise, conferred on the Commission by the Bus Act. 

I n  proceeding under the powers conferred by the Acts heretofore dis- 
cussed, the Commission deals with rates charged and services rendered 
by operating corporations. This usually affects property rights. I n  
respect thereto the Utilities Commission is made a court of record. 
Sec. 9, ch. 134, Public Laws 1933. Hence, provision for appeal from its 
orders and decrees in  regard thereto was to be expected. 

When, however, the Commission as a n  administrative agency of the 
Legislature comes to act on applications for franchises to operate motor 
buses, its authority stems from a separate and distinct Act which is not 
amendatory, and constitutes no part, of the Utilities Commission statute. 
Under no rule of construction known to me can the provisions of chapter 
134, Public Laws of 1933, be said to form a part of this statute. On the 
contrary, we must look exclusively to this and amendatory acts to ascer- 
tain what right of appeal, if any, exists. 

The first Act, ch. 50, Public Laws 1925, was revised and re-enacted 
in 1927. Ch. 136, Public Laws 1927. This statute as amended consti- 
tutes our motor bus law and is known as the Bus Act. I t  contains pro- 
vision for appeal which is controlling. " T h e  holder  of such  certificate" 
shall have the right of appeal to the Superior Court. Sec. 8. 

This statute was substantially amended in 1937. Ch. 247, Public 
Laws 1937. The amended Act contains the following: "Prov ided  the  
holder of a n y  certificate, franchise,  or  license whose certificate, franchGe, 
or license is ordered canceled hereunder shall have the right of appeal to 
the Superior Court as is now provided by law for appeals from the 
Commission." Sec. 4. 

Thus the holders of certificates, franchises, or licenses are given the 
right to appeal. Applicants for franchises are not. Express io  u n i u s  est 
exclusio alterius.  

The distinction drawn by the Legislature is logical and sound. Clearly, 
orders which affect a holder of a certificate or franchise affect rights. 
On the other hand, the business of carrying passengers and freight for 
hire by motor rehicles over and along the public highways is a privilege, 
the licensing of which is peculiarly and exclusively a legislative preroga- 
tive. The pririlege may be granted or withheld at  the will of the 
General Assembly. I t  may, in its discretion, create an administrative 
agency to perform this purely administrative function. This i t  has 
elected to do. When the Commission as the agency thus set up passes 
upon applications for a franchise to use the public roads for commercial 
purposes it acts as a fact-finding administrative agency of the State. 
No legal or property right of the applicant is involved. H e  suffers no 
injury when and if his application is denied. Hi s  only right is to require 
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the Commission to act in good faith. P u e  v. Hood,  Comr .  of Banks ,  222 
N. C., 310. Even if, "in the judgment of the Commission," public con- 
venience and necessity requires additional service, he cannot demand 
judgment in his favor. H e  must still depend upon the grace of the  
Legislature as administered by the Commission. Secs. 3 (c) ,  3 ( f ) ,  ch. 
136, Public Laws 1927; see. 1, ch. 440, Public Laws 1933. 

The legislative and judicial branches of government are separate and 
distinct agencies of government. The granting of franchises is exclu- 
sively legislative. I t  would be most unusual for the Legislature to sur- 
render this prerogative to the courts, even as appellate supervisory 
agencies. We should not so hold without a clear and uqlequivocal decla- 
ration of such intent to that  end. To my mind the contrary intent 
definitely appears. 

Under the express language of the motor bus law the power of the 
Commission to grant franchises to a passenger or freight carrying cor- 
poration involves the exercise of discretion and judgment. 

"After such hearing, the Commission may issue the license certificate, 
or refuse to issue it, or may issue it with modifications and upon such 
terms and conditions as in i t s  judgment the public convenience and 
necessity may require." Sec. 3 (c) ,  ch. 136, Public Laws 1927. 

"The Commission shall not refuse to grant a franchise certificate, 
upon the original application, to  any applicant for the t~ansportat ion of 
property solely because of multiplicity of similar operators over such 
proposed route, but the Commission shall refuse any application for a 
passenger franchise certificate over a route where there has already been 
established one or more passenger lines, unless it is shown f o  the satisfac- 
t ion  o f  the Commission that  the existing operations are not providing 
sufficient service to reasonably meet the public convenience and necessity, 
and the existing operators, after thirty days notice, fail to provide the 
service required by the Commission." Sec. 3 ( f ) ,  ch. 136, Public Laws 
1927. The first provision of sec. 3 ( f )  above quoted was expressly 
repealed in 1933, and the following was substituted: "The Commission 
ma?/ refuse to grant any application for a franchise certificate where 
the granting of such application would duplicate, in whole or in part, a 
previously authorized, similar class of service." Sec. 1, ch. 440, Public 
Laws 1933. 

The terms "to the satisfaction of," "as in its judgment," "may issue 
. . . or refuse to issue" and, "may refuse to grant" clearly import the 
exercise of discretion and judgment. We have consistently held that the 
courts will not review or reverse the exercise of discretionary power by 
an  administrative agency except upon a showing of capricious, unreason. 
able, or arbitrary action, or disregard of law. Pue v. Hood, Cornr. of 
Banks ,  supra. 
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I n  any event, conceding arguendo the right of appeal, there is no 
issue of fact to be submitted to a jury. The right to trial by jury 
applies exclusively to actions in which legal rights are involved. Art. I, 
see. 19, N. C. Const.; Groves v.  Ware,  182 N .  C., 553, 109 S. E., 568; 
R. R. r. Parker, 105 S. C., 246, 11 S. E., 328; iMcInnish v. Board of 
Education, 187 K. C., 494, 122 S. E., 182; Comrs. v. George, 182 N. C., 
414, 109 S. E., 77; Hagler v. Highway Commission, 200 N.  C., 733, 
158 S. E., 383; Xoun fa in  Timber Co. v.  Washington, 243 U. S., 219, 
61 1;. Ed., 685; dndrews 0. Pritchett, 66 N .  (3, 387; Cozad v. Johnson, 
171 N .  C., 637, 89 S. E., 37; 31 Am. Jur., 557 (see n. 6 for other authori- 
ties from U. S. and many state courts). The Constitution, Art. I, 
see. 19, guarantees the right to trial by jury only in controversies respect- 
ing property, and then only in cases where under the common law the 
demand that the facts should be found could not have been refused. 
R. R. c. Parker, supra. 

I f  we are to extend the right of appeal to an applicant for license, then 
the provision that '(the order of the Commission shall be deemed primu 
facie reasonable and just" raises the question to be decided on appeal: 
I s  the order in fact unreasonable and unjust? I t  is upon this basis that 
the appeal herein is decided. I n  the absence of any challenge of the right 
of appeal, I concur. 

I t  may be well to note here that in neither the Utilities Commission 
,4ct nor in the Motor Bus Act is there any reference to ('trial by jury" 
or "trial de novo." These terms have been engrafted upon the law by 
judicial interpretation. 

WINBORKE and DENNY, JJ., join in this opinion. 

SEAWELL, J., dissenting: I t  is evident that the majority who have 
determined the issue in this case are not agreed on the right of the 
applicant to appeal. Conceding this right, my dissent, concisely stated, 
is from the holding of the majority that the prima facie presumption 
raised by the statute requires any stronger evidence to rebut it than any 
other presumption, prima facie on its face, intended merely to require 
evidence from the party on whom the burden rests or run the risk of 
non-persuasion and an adverse finding upon the issue. 

I f  it requires more evidence, the court has no authority, ipso fucto, 
to take over at that point and pass upon its weight and sufficiency 
against the uniform practice of this Court from time immemorial, and, 
I think, against the plain terms of positive law which we have so long 
meticulouslg respected. Even in those cases in which the evidence is 
required to be "clear, strong and convincing" the power of the court goes 
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only so far  as to authorize an instruction to the jury that the evidence 
must be of that character to justify the relief demanded. 

There is no policy of the State in any danger by submission of the 
facts to jury trial. The real controversy is over the question of public 
convenience and necessity, and the policy of the Legislature, as plainly 
expressed in the statute, is to throw around the Commisaiion the restraint 
of review, and, as it has in so many similar matteri3, has chosen to 
submit the facts bearing on the main issue to the more popular device 
of trial by jury. 

The applicant has not contended here that the ullimate choice of 
means to remedy the want of adequate public service may not rest with 
the Utilities Commission after the issue as to the necessity has been 
determined-whether by removing the restrictior in the existing fran- 
chise, or granting a franchise to another person or concvn, or requiring 
the respondent to improve or enlarge its faeilities used in the particular 
service, which are now, from the evidence, at the point of saturation. 
If the plea of "policy" upon which the niain opinion seemingly rests 
has any force, it should be concerned with this alone-1:he choice of the 
franchise holder or the means of remedying the condition of such incon- 
venience if it is found to exist-it should not affect the mode of trial 
upon the facts as provided in the statute. Decision should not be based 
on an ideology as to the comparative fitness of the court on the one hand 
and the jury on the other to deal with the issue presented. I t  should be 
referred to the warrant of statutory authority. The Le,gislature has not 
designated the court as a policy making agency any more than it has the 
jury. The policy is made by the Legislature, as expressed in the statute. 

I disagree with the majority as to the significance to be attached to 
the evidence. I must refer to the record itself, as space forbids its 
reproduction here. I n  my opinion, it discloses a condition upon which 
the Commission might well have taken some action. The case comes to 
us from a section where the wheels of industry turn fast and transporta- 
tion is an exponent of progress. I think the service is insdequate. From 
my point of view, upon this question, "convenience" and "necessity" are 
the same thing. For relief it is not necessary that the public be put 
on the rugged edge of exigency. This question, to which the whole lam 
js pointed, requires no judicial acumen to decide, and might  ell be 
decided by intelligent laymen, and I repeat my conviction that the stat- 
ute, whatever the form of the issue by which it ma] be determined, 
intended to leave it to the jury. 

I think the case should have been submitted to the jury on issues 
addressed to the facts, and with appropriate instructions. Any pro- 
cedural prerogatives of the Commission could be respected in the judg- 
ment. 
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STATE v. ALEX HARRIS. 

(Filed 15 December, 1943.) 

1. Criminal Law § 52a- 
I t  is only in cases of necessity in attaining the ends of justice that a 

mistrial may be ordered in a capital case without the consent of the 
accused. 

2. Criminal Law 8 47- 

A motion to consolidate, C. S., 4622, three capital cases in medias re8 
pending the taking of testimony on the trial of one of them, is not an 
assent to a mistrial in order to effect a consolidation. 

8. Same- 
Order of consolidation in capital cases, C. S., 4622, will be made when 

seasonably brought to the court's attention, and not a t  a time when the 
validits- of the whole trial might be threatened by the consolidation. 

4. Criminal Law 29b- 

Where homicides are  so connected in time and place as  to be all parts 
of one continuous transaction or the same re8 geatce, evidence of all of 
such crimes a re  competent upon the trial of any one of them. 

5. Same- 
The general rule is that evidence of a distinct, substantive offense is 

inadmissible to prove another and independent crime; but to this there 
is the exception that proof of the commission of other like offenses is 
competent to show the quo animo, intent, design, acienter, or to make out 
the res gestce, or to exhibit a chain of circumstantial evidence in respect 
to the matter on trial. when such crimes are  so connected with the offense 
charged as to throw light on one or more of these questions. 

6. Criminal Law 53a- 
The court's charge to the jury must be considered in its entirety and 

contextually. 

7. Criminal Law 28a- 
The accused enters upon a criminal trial with his sanity taken for 

granted. with the presumption of innocence in his favor, and with the 
burden on the State to establish his guilt bepond a reasonable doubt; 
and not until the prosecution has made out a prinla facie case is it  incum- 
bent on him to offer evidence of his defense or take the risk of an adverse 
rerdict. 

8. Criminal Law § 5c- 

When insanity is interposed as  a defense in a criminal prosecution, the 
burden rests with the defendant. who sets it  up, to prove such insanity to 
the satisfaction of the jury; and where the accused offers evidence of his 
insanity, the 'State may seek to rebut it ,  or to establish defendant's sanity 
hp presumption of law, or by the testimony of witnesses, or both. 
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9. Criminal Law §§ 5a, Sc- 

The test of criminal responsibility, under a plea of insanity, is the 
capacity to distinguish between right and wrong a t  the time and in respect 
of the matter under investigation. 

10. Criminal Law § ma- 
With us the doctrine of reasonable doubt is applied in favor of the 

accused, but never against him. Condemnation or conviction requires 
proof "beyond a reasonable doubt" ; mitigation, excuse, or justification "to 
the satisfaction of the jury," which alone is the judge of its satisfaction. 

APPEAL by defendant from Carr, J., a t  January  Term, 1943, of HOKE. 
Criminal prosecution tried upon indictment charging the defendant 

with the murder of Mrs. E. A. Bill. 
The record discloses that  on Thursday, 27 August, 1!)42, the defend- 

ant  entered Bill's Service Station in  Hoke County, which is about 2% 
miles from Raeford on the Fayetteville Highway, and shot three mem- 
bers of the Bill family, one after the other, in rapid succession, and 
killed them all. Those killed were Mrs. E. A. Bill, her son, Eugene 
Bill, and her married daughter, Mrs. Estelle Wilson. 

Three separate indictments were returned against the defendant 
charging him with the several homicides. H e  was tried on the bill 
charging him with the murder of Mrs. E. A .  Bill. 

The defendant's plea was insanity or mental irresponsibility bottomed 
on the fact that  his son, Johnny Harris, had been shot and killed by 
Eugene Bill at  this same service station on the preceding Sunday, 
23 August, which had caused the defendant great stress of mind, totaI 
loss of sleep, and in  the meantime he had taken a number of B-C head- 
ache powders, all of which had dethroned his reason and rendered him 
incapable of knowing what he was doing. 

During the examination of the State's first witness, who was describ- 
ing the scene in the service station as he found it after the shooting, 
reference was made to the position of the body of Eugene Bill ;  where- 
upon the defendant moved that  the three indictments be consolidated 
and tried together. Ovirruled; exception. 

Following this determination, the court at  first ruled that the State 
would not be permitted to show any homicide except the one for which 
the defendant was then on trial. Later, when it appea~ed  that confes- 
sions or statements made by the defendant rcbferred to all the homicides, 
the court permitted evidence of the other homicides as showing guilty 
knowledge on the part of the defendant. Exception. 

The theory of the prosecution is, that the defendant wiped out the 
Bill family as a matter of revenge. H e  told Crawford Wright at  Fair-  
mont on the day before the homicides that Mrs. E. A. Bill ought to be 
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in jail along with her son Eugene for killing his boy; that he had heard 
she was the one really responsible for his boy's death. Eugene Bill was 
then out on bail, awaiting trial on a charge of killing Johnny Harris. 

According to statements made'by the defendant after the shooting, 
he went into the service station and said to Mrs. Bill, "I understand 
you had some trouble out here last Sunday." Mrs. Bill replied, "I don't 
care to discuss that now." About that time Eugene Bill came into the 
service station and went to the cash register to make some change. The 
defendant spoke to him and said, "I understand you shot a Harris boy 
out here Sunday." Eugene replied, "Well, he asked for it and I gave 
i t  to him." The defendant then said, "Yes, you asked for it and now I 
am going to give i t  to you." Whereupon the defendant shot Eugene and 
he fell. Mrs. Bill started around the end of the counter and he shot 
her one time and when she was falling he shot her again. About that 
time Mrs. Wilson came into the station from a back door and he shot 
her and she fell. I t  all happened within a space of a few minutes. 
The defendant told the sheriff that he had six bullets in his pistol and 
that he shot everything in sight. Continuing, the sheriff testified: "He 
said he reckoned he would be electrocuted for it, and he was sorry he had 
done it. He said the Bill boy hdd taken the law in his hand and he took 
the law in his hands, and he guessed they had all gone wrong about it." 
On the way to jail, he said "I am not drunk and I am not crazy. I 
didn't do that to try to be a hero or an outlaw, but I did it for love and 
blood." 

Shortly after the homicides, Dr. Matheson examined the bodies and 
found that Mrs. Bill had been shot three times; Mrs. Wilson,twice, and 
Eugene Bill once. Death was practically instantaneous in each instance. 

After the shooting, the defendant saw Philnlore Carpenter, who was 
working on the highway. He  called him and said, "I want you to take 
my gun and give it to one of my boys." 

Verdict: Guilty of murder in the first degree. 
Judgment : Death by asphyxiation. 
The defendant appeals, assigning errors. 

Aftorney-General ilfcilfullan and Assistant Afforneys-General Patfon 
and Rhodes for the State. 
S. McSctir Xmifh,  3. L. Garin, and T'arser, McIntyre & Henry for 

defendant. 

STACY, C. J. We have here for determination, (1) the correctness of 
the refusal to consolidate the three indictments, ( 2 )  the competency of 
evidence of other crimes to show guilty knowledge, and ( 3 )  the adequacy 
or sufficiency of the charge. 
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First, i n  respect of the defendant's motion to consolidate the three 
indictments for trial, i t  is to be observed that  this came during the 
progress of the hearing. H a d  the motion been made in !;mine, a differ- 
ent situation might have arisen, as the court observed a t  the time. C. s., 
4622. However, after the jury had been impaneled and the prosecution 
had begun to offer its evidence, the court regarded the motion as too 
late and remarked that  i t  could only be granted by ordering a mistrial 
and selecting another jury to t ry  the three consolidated cases. The  jury 
had been impaneled to t ry  the issue between the State and the accused 
on the indictment charging the defendant with the murder of Mrs. E. ,4. 
Bill, and none other. N o  motion for a mistrial was lodged by the 
defendant. 

The manner of selecting a jury in a capital case is quite different from 
that followed in other cases, and the considerations usually surrounding 
such a jury are also different. S. v. El l i s ,  200 S. C., 77, 156 S. E., 157 ; 
S. v. Beal ,  199 N .  C., 278, 154 S. E. ,  604. Tt is only in cases of neces- 
sity in  attaining the ends of justice that  a mistrial may be ordered in a 
capital case without the consent of the accused. S. c. T y s o n ,  138 N. C., 
627, 50 S. E., 456; S. v. Cain, 175 N. C., 825, 95 S. E., 930. Here the 
accused did not assent to a mistrial in order to effect a consolidation. 
H i s  motion was to consolidate in medias  res  pending the taking of testi- 
mony in the instant case. S. v. Rice ,  202 N. C., ill, 3 63 S. E., 112. 
The trial court was of opinion that  the jury, as then selected and im- 
paneled, would not be authorized to  t ry  the defeadani; on the other 
indictments. F o r  this reason and in its discretion the motion to consoli- 
date was denied. We cannot say there was error in the ruling. 

True it is provided by C. S., 4622, that  where there are several charges 
against any person for the same act or for two or more transactions 
connected together, or for two or more transactions of the same class of 
offenses, which may be properly joined, the court will o r i e r  them to be 
consolidated. S. v. Combs ,  200 N .  C., 671, 158 S. E., 252; 8. c. LValpass, 
189 S. C., 349, 127 S. E., 248; S. 2.. Lewis ,  185 X. C., 640, 116 S. E., 
259. This means, howe\-er, that  the order of consolidation will be made 
in  such cases when seasonably brought to the court's attention, and not 
a t  a time when the validity of the whole trial might seriously be threat- 
ened by the consolidation. S. v. Rice, supra. I t  is rare that  we find 
a consolidation of capital indictments, though there are some, usually 
by consent, the most recent one being in the case of S. v. Grass,  ante ,  31. 

K O  harm has come to the defendant from the court's ruling on the 
consolidation of the indictments and apparmt ly  no benefit would be 
derived from a new trial on this account. 

Second, as to the competency of the evidence of the other crimes t o  
show scienfer  or guilty knowledge, it may be noted they are all parts of 
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one continuous transaction or the same res gestm. The defendant must 
have realized this when he interposed a motion to consolidate the three 
indictments. The homicides were so confiected in  time and place as to 
make the evidence of all competent upon the tr ial  of any one. S. v. 
Adams, 138 N. C., 688, 50 S. E., $65; S.  v. Davis, 177 N .  C., 573, 98 
S. E., 785. Indeed, as bearing upon the elements of premeditation and 
deliberation i t  was proper to show, and for the jury to consider, the 
conduct of the defendant, before and after, as well as a t  the time of, the 
homicide, and all attendant circumstances. S. v. Evans, 198 N .  C., 82, 
150 S. E., 678; S.  v. Bowser, 214 N. C., 249, 199 S. E., 31;  S. v. Watson, 
222 N. C., 672, 24 S. E. (2d),  540. 

The general rule undoubtedly is, as contended by the defendant, that  
evidence of a distinct, substantive offense is inadmissible to prove 
another and independent crime, the two being wholly disconnected and 
in no way related to each other. S.  v. Adams, supra; 8. v. McCall, 
131 X. C., 798, 42 S. E., 894; S. v. Graham, 121 N .  C., 623, 28 S. E., 
409. But  to this, there is the exception as well established as the rule 
itself, that  proof of the commission of other like offenses is competent 
to show the quo animo, intent, design, guilty knowledge or scienfer, or 
to make out the re,s gestce, or to exhibit a chain of circumstantial evi- 
dence in  respect of the matter on trial, when such crimes are so con- 
nected with the offense charged as to throw light upon one or more of 
these questions. 8. v. Simons, 178 N .  C., 679, 100 S. E., 239; S. v. 
Hawkins, 214 N .  C., 326, 199 S. E., 284. The exception to the rule has 
been fully discussed by Walker, J., in S.  1%. Sfancill, 178 N .  C., 683, 100 
S. E., 241, and in a valuable note to the case of People v. J4oleneux, 
168 N .  Y., 264, as reported in 62 L. R. d., 193-357. 

Speaking to the subject in S.  v. Beam, 184 N. C., 730, 115 S. E., 176, 
it was said:  "The rule against admitting proof of extraneous crimes is 
subject, however, to certain qualifications or exceptions. I n  making 
proof against a defendant i t  is competent for the prosecution to put in 
evidence all relevant facts and circumstances which tend to establish 
any of the constitutive elements of the crime of which the defendant is 
accused in the case on trial, even though such facts and circumstances 
may tend to prove that  the defendant has committed other crimes. So 
evidence corering thc commission of other offenses is admissible when 
t y o  or more crimes are so linked in point of time or circumstances that  
one cannot be fully shown without proving the other. . . . Whenever 
mental state, scienter, or quo animo constitutes an  ingredient of the 
offense charged, evidence is admissible of acts, conduct, or declarations 
of the accused which tend to  establish such knowledge, intention, or 
inotire notwithstanding the fact that it  may disclose a different crime 
in lam." 
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I n  the circumstances disclosed by the record, i t  would seem that  there 
was no error in admitting the evidence of the other homicides. A new 
trial could not be predicated on assignments of error based on these 
exceptions. 

Third, as bearing on the adequacy or sufficiency of the charge, the 
rule that  what the court says to the jury must be considered in its 
entirety and contextually would seem to save i t  from successful attack. 
S. I ) .  Smith, 221 N .  C., 400, 20 S. E. (2d) ,  360. 

The principal infirmity in  the charge, so the defendant contends, is 
that  the jury was instructed not to consider the defendant's plea of 
insanity unless and until they first found him guilty beycnd a reasonable 
doubt of one of the grades of a n  unlawful homicide, as contained in the 
bill of indictment, and then the burden would be on the defendant to 
satisfy the jury of his insanity or mental irresponsibility a t  the time of 
the killing in order to escape a conviction. 

The court was here dealing with the intensity of proof required of the 
State to obtain a conviction, and with the quantum of proof required 
of the defendant on his plea of insanity. While somewhat out of the 
ordinary or usual form, the instruction will do. I t s  meaning is not 
difficult of discernment. I t  seems clear that  the order in which the 
matter was considered had no material bearing on the outcome, since the 
jury was not satisfied of the defendant's insanity, and was convinced 
beyond a reasonable doubt of his guilt. S .  v.  Hancock, 151 N .  C., 699, 
66 S. E., 137. 

The defendant entered upon the tr ial  with his sanity taken for granted, 
with the presumption of innocence in his favor, and with the burden on 
the State to establish his guilt beyond a reasonable doubt. S.  v. Single- 
ton, 183 N .  C., 738, 110 S. E., 846. Not until the prosecution had made 
out a prima facie case was it incumbent on the defendant to offer evi- 
dence of his defense or take the risk of an adverse verdict. Speas .z.. 
Bank, 188 X. C., 524, 125 S. E., 398; 20 Am. Jur. ,  159. 

The atrocity of the defendant's conduct, as disclosed by the State's 
evidence, was a circumstance from which opposite conclusions were 
sought to be drawn;  the one that  it exhibited a mind fatally bent on 
mischief; the other that it revealed a diseased mind. 'The jury seems 
to  have attributed it to the former. 

Of course, a t  the threshold of the case and throughout the hearing, 
the burden was on the State to establish the guilt of the accused beyond 
a reasonable doubt. S. v. DeGrafenreid, ante, 461; S ,  u. Schoolfield, 
184 N .  C., 721, 114 S. E., 466. Bu t  this did not initially require affirma- 
,tive proof of the sanity of the accused, which is presumed as his normal 
condition, and upon which the State is entitled to rely. 8. z!. Lewis, 20 
S e r . ,  333. Soundness of mind is the natural and normal condition of 
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men, and therefore everyone is presumed to be sane until the contrary 
is made to appear. S. v. Clark, 34 Wash., 485, 76 Pac., 98, 101 Am. 
St. Rep., 1006. 

I n  this jurisdiction, as well as in many others, when insanity is inter- 
posed as a defense in a criminal prosecution, the burden rests with the 
defendant, who sets it up, to prove such insanity, not beyond a reason- 
able doubt, but to the satisfaction of the jury. S. v. Curefon, 218 N .  C., 
491, 11 S. E. (2d),  469; 8. v. Stafford, 203 N. C., 601, 166 S. E., 734; 
S. v. Jones, ibid., 374, 166 S. E., 163;  S. v. Wilson, 197 N .  C., 547, 149 
S. E., 845; S. v. Walker, 193 N .  C., 489, 137 S. E., 429; S.  v. Jones, 
191 N .  C., 753, 133 S. E., 81;  8 .  v. Terry, 173 N .  C., 761, 92 S. E., 154. 

I t  is quite correct to say the burden is on the State to prove beyond 
a reasonable doubt every essential element of the crime charged, includ- 
ing the necessary intent. S. v. Jeu~some, 195 N .  C., 552, 143 S. E., 187;  
S. c. Crook, 189 N. C., 545, 127 S. E., 579. I n  undertaking this burden, 
however, the prosecution may assume, as the law does, that  the defendant 
is sane. The assumption persists until challenged and the contrary is 
made to appear from circumstances of alleviation, excuse or justification; 
and i t  is incumbent on the defendant to show such circumstances to the 
satisfaction of the jury, unless they arise out of the evidence against him. 
S. v. Grainger, post, 716. I f  no eridence of insanity be offered, the 
presumption of sanity prevails. And where the defendant offers eridence 
of his insanity, the State may seek to rebut it or to establish the defend- 
ant's sanity by the presumption of law, or by the testimony of witnesses, 
or by both. 

Wi th  us the doctrine of reasonable doubt is applied in favor of the 
accused, but never against him. S.  v. Payne, 86 N .  C., 609 ; S.  v. Ellick, 
60 X. C., 450. Condemnation or conviction requires proof "beyond a 
reasonable doubt"; mitigation, excuse or justification "to the satisfaction 
of the jury." 8. v. Benson, 183 N. C., 795, 111 S. E., 809; S. c. Briftain, 
S9 N .  C., 481; S. v. Willis, 63 K. C., 26;  S. v. Ellick, supra. "Beyond 
a reasonable doubt7' means ('fully satisfied7' (S.  v. Sears, 61 K. C., 146),  
"entirely convinced" ( 8 .  v. Parker. 61 N .  C., 473), "satisfied to a moral 
certainty" (8. v. Wilcox, 132 N .  C., 1120, 44 S. E., 625). See S. T. 
Charles, 161 hT. C., 286, 76 S. E., 715; S. zl. Schoolfield, 184 N. C., 721, 
114 S. E., 466; S. v. Bison, 149 S. C., 460, 62 S. E., 615; S. v. Whifson, 
111 N. C., 695, 16 S. E., 332; 8. v. Steele, 190 N. C., 506, 130 S. E., 308. 
"To the satisfaction of the jury" means such as satisfies the jury of the 
truth of the matter. S.  2). Briftain, supra; S. v. Ellick, supra. "The 
greater weight of the evidence7' may or may not satisfy the jury. S.  v. 
Prince, ante, 392. The jury alone is the judge of its satisfaction. See 
Williams v. Bldg. & Loan Asso., 207 S. C., 362, 177 S. E., 176. One 
who would shelter himself under a plea of insanity must satisfy the jury 
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of his inabi l i ty  to  distinguish between r igh t  a n d  wrong a t  t h e  t ime of 
and i n  relation to  the  alleged cr iminal  act. S.  v. Haywood, 61  N. C., 
376 ;  8. v. Sewell, 48 N. C., 245. 

T h e  test of responsibility is the  capacity t o  distinguish between r igh t  
and wrong a t  t h e  t ime  and  i n  respect of the mat te r  under  investigation. 
S. v. Potts, 100  N. C., 457, 6 S. E., 657;  9. v. Brandon, 5 3  N.  C., 463. 
H e  who knows the  r ight  and  still the  wrong pursues is amenable to  the  
cr iminal  law. S. 2'. Jenkins, 208 N. C., 740, 182  S. 13 ,  324. O n  the  
other hand.  if "the accused should be i n  such a s tate  of mental  disease 
as not t o  know the  na ture  and  qual i ty  of the  act  he was do ing ;  or, if he  
did know it, t h a t  he  did not know he  was doing what  was wrong," the  
l aw does not hold h im accountable f o r  his acts, fo r  gui l t  arises f r o m  
volition, and  not  f r o m  a diseased mind. 8. v. Brandon, supra; S. v. 
Hayu:ood, supra; Knights I-. State, 58 Keb., 225, 76 Am. St.  Rep., 78, 
and  note. 

O n  the  whole, the  case seems to have been tried i n  sub:ltantial conform- 
i t y  to  the  decisions on the subject. N o  reversible e r ror  has  been made  
to appear .  T h e  verdict and  judgment will  be upheld. 

N o  error .  

W. A. CORRETT v. HILTOS LUMBER COMPANY AND 11. A. PARSLEY. 

(Filed 15 December, 1943.) 
1. Plem3ings § 13%- 

Vhen the sufficiency of a pleading is challenged by demurrer, the truth 
of the allegations of fact contained therein, and ordinarily relevant infer- 
ences of fact necessarily deducible therefrom, a re  admil:ted. 

2. Same- 
Both the statute, C. S., 535, and the decisions of this Court require that 

pleadings be liberally construed, and every reasonable intendment and 
presumption taken in faror  of the pleader. A pleading must be fatally 
defective before it  will be rejected. 

3. Pleadings §§ 15, 16: Corporations § S- 

In  a suit against a corporation and its president by the owner of a 
majority of its capital stock, preferred and common, part of which had 
not been transferred on i ts  books to plaintiff, where the complaint alleges 
the wrongful refusal of the corporation by the individual defendant to 
transfer such stock to plaintiff, that  the said president has held a meeting 
of stockholders, without a quorum present or represented, and a t  such 
meeting called all preferred stock a t  par and that he is attempting to sell 
and dispose of valuable property of the company, all in violation of the 
rights of plaintiff and the corporation, a demurrer, ctn the ground of 
misjoinder of parties and causes, and on the grounds of no cause of action 
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C ~ R B E T T  2). LUMBER Co. 

stated, was properly overruled and restraining order properly continued 
to the hearing. 

APPEAL by defendants from Simocks,  Jr., J., a t  Chambers in Fay- 
etteville, S. C., 30 June,  1943. From NEW HANOYER. 

Civil action in the main to require transfer on corporate books all of 
the capital stock of defendant corporation, both common and preferred, 
owned by plaintiff as represented by certificates duly assigned and to  
enjoin calling of outstanding preferred stock, and disposition of corpo- 
rate property. 

Plaintiff, in his complaint filed in this action, alleges substantially 
these facts : 

(1) That defendant, IIilton Lumber Company, is a corporation 
organized and existing under and by virtue of the laws of the State of 
North C'arolina, and is the owner of valuable tracts of standing timber 
which is of great and increasing value. 

( 2 )  That  defendant corporation has outstanding eight hundred shares 
of capital stock of the par value of one hundred dollars each consisting 
of four hundred shares of common stock and four hundred shares of 
preferred stock-its duly recorded charter providing that  the preferred 
stock shall hare  equal voting power with the common stock and that  
after the payment of dividends of six per cent per annum upon the pre- 
ferred stock, the surplus profits, if any, shall be used in paying dividends 
upon the common stock until six per cent shall be paid, after which if 
there be any surplus profits, they shall be divided pro rata among the 
stockholder's, both common and preferred. 

(3)  That defendant, R. A. Parsley, who is president of defendant 
corporation, owns one hundred shares of common stock and one hundred 
shares of preferred stock and holds one hundred ninety eight shares of 
common qtock as trustee, under a trust created on 11 July ,  1928, by 
W. L. Parsley and wife, Agnes MacRae Parsley, for the benefit of their 
children, naming them, with authority to vote same. That ,  though 
W. L. Parsley, after death of his wife, attempted to revoke the trust, 
and though the beneficiaries, all of whom are of legal age, have repeat- 
edly requested him so to do, R. A. Parsley as trustee has refused and 
still refuses to surrender the certificates representing said trust stock 
and to agree to transfer or sale of said stock and to terminate the trust. 

(4) That  prior to 5 February, 1943, the remaining three hundred 
shares of common stock and the remaining one hundred and two shares 
of preferred stock of defendant corporation, were owned and held by 
certain persons and in designated proportions, including Ben Willis, who 
owned one share of the preferred stock, and W. R. Allen, Jr . ,  who owned 
five shares of the common stock and five shares of the preferred stock; 
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and prior to 9 February, 1943, plaintiff purchased the whole thereof a t  
the price of three hundred ($300.00) dollars per share and the certificates 
of stock representing same have been duly assigned, transferred and deliv- 
ered to plaintiff and he is now the owner of said stock--representing a 
majority of the outstanding capital stock of defendant corporation. 

(5) That  in addition to the purchase of the stock as alleged in last 
preceding paragraph plaintiff and the beneficial owners of the one hun- 
dred ninety-eight shares of the common stock to which the said trust 
agreement relates, as above named, have entered into an agreement under 
the terms of which said beneficial owners of said stock have agreed to 
sell and plaintiff has agreed to purchase same a t  price cf three hundred 
($300.00) dollars per share and to pay for same upon delivery to him 
of said stock, free and clear of the trust agreement urder  which it is 
now wrongfully held by defendant, R. A. Parsley. 

( 6 )  That  on 9 February, 1943, defendant, R. A. Parsley, undertook 
to hold and conduct an  annual meeting of the stockholders of defendant 
corporation; that  the only stock represented was that  held by said 
Parsley, individually, and as trustee, and that  although a quorum was 
lacking, and that  although said Parsley knew that  plaintiff owned a 
substantial amount of the outstanding stock, if he did know that plain- 
tiff owned a majority, and although he was advised by 'CV. R. Allen, J r . ,  
secretary of defendant corporation, that  he, Allen, had prior thereto 
sold, transferred and delivered all of his stock to plaintiff and was not on 
the day of the meeting a stockholder in said corporation, said Parsley 
undertook to organize an annual meeting, and to elect directors, and to 
call all of the outstanding preferred stock a t  par, although there is no 
provision in the charter or by-laws of the corporation dc>fendant provid- 
ing for redemption of its preferred stock, by reason of all of which said 
meeting was illegal, and all proceedings and resolutions which may have 
been adopted a t  it  are void and of no effect, and violative of rights of 
plaintiff as a stockholder and of rights of beneficiaries ander said trust 
agreement. 

( 7 )  That  on 10 February, 1943, plaintif?' went to off~ce of defendant 
corporation and presented to the secretary of said corporation certain 
certificates of stock of said company, both common and preferred, which 
had been duly and legally assigned, transferred, and delivered to him 
and demanded that  said stock be transferred to him on the books of the 
corporation; that the secretary referred plaintiff to defendant R. AL 
Parsley, president of the corporation, and, upon plaintiff exhibiting 
same to him and demanding that  same be transferred to plaintiff on 
the books of corporation, said Parsley examined the certificates and 
wrongfully refused and declined to permit such transfer;  and that  on 
following day plaintiff again went to office of defendant corporation 
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with certain additional shares of stock for which he held stock certificates 
duly and legally assigned, transferred and delivered to him the whole of 
which amounted to four hundred and two shares of the capital stock of 
said corporation, and again demanded that said stock be transferred to 
him on books of the company, but that  defendant R. A. Parsley again 
wrongfully and unlawfully refused to permit such transfer to plaintiff 
of said stock, all in violation of plaintiff's rights as a stockholder of 
defendant corporation. 

(8 )  That  R. 9. Parsley is attempting to sell and dispose of thousands 
of acres of standing timber belonging to defendant corporation in viola- 
tion of the rights of plaintiff as a majority stockholder of said corpora- 
tion, and that  he is advised and believes that he has certain equitable 
rights in the premises which he is entitled to assert for his protekion- 
and prays relief. 

A " 

A temporary restraining order, as prayed, was granted by judge of 
Superior Court requiring defendants to appear before the judge holding 
courts of 8th Judicial District on 8 March, 1943, a t  time and place 
named to show cause why the restraining order should not be made 
permanent or continued to the hearing. - 

Defendants demurred to the complaint for that  i t  appears upon the 
face thereof tha t :  (1) There is another action pending between the - 

same parties, or the privies of same parties for the same or a cognate 
cause of action. ( 2 )  There is a defect of parties plaintiff and defendant 
in that it appears that plaintiff is seeking to set aside and declare void 
the trust agreement of 11 July,  1928, executed by W. L. Parsley and 
wife and defendant R. A. Parsley, Trustee, in which agreement the three 
children of W. L. Parsley and wife are beneficiaries. ( 3 )  Several 
causes of action have been improperly joined in the complaint, in man- 
ner specified. (4)  And for that  the complaint does not state facts suffi- 
cient to constitute a cause of action against these defendants, in manner 
suecified. 

The parties having agreed that  the court might hear the case and 
enter judgment out of term and out of the county and out of the district, 
the case was heard upon the demurrer and upon the notice to show cause. 
The court overruled the demurrer, and, after considering the pleading, 
the complaint being treated as an  affidavit, and affidavits filed, the oral 
testimony of W. R. Allen, Jr . ,  Ben Willis and others and the argument 
of counsel for both sides, finds in detail facts in essential respects, as 
alleged in the complaint. 

,4nd the court found these further facts : 
(1 )  That  under the constitution and by-laws of defendant corpora- 

tion ( a )  the annual meeting of stockholders shall be held on second 
Tuesday in February a t  principal office of the company, (b)  a majority 
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of the cap i td  stock represented in person or by legal proxy shall consti- 
tute a quorum for the transaction of business, (c )  stockholders of record 
as of the c1o.e of business on the day preceding a meeting shall be deemed 
entitled to representation a t  said meeting, and (d)  notice of time, place 
and object of meetings of stockholders shall be given tly mail, postage 
prepaid, ten days previous to regular meetings to each stockholder a t  his 
residence or place of business as same shall appear on the books of the 
company. 

( 2 )  Tha t  notice was given tha t  the annual meeting would be held on 
Tuesday, 9 February, 1943, for purpose of electing officers and directors 
of the company, and for the transaction of such other msiness as may 
properly come before the meeting. 

(3 )  That  a t  close of business on Monday, 8 February, 1943, R. A. 
Parsley, individually owned, and as trustee held with authority to vote, 
a total of 398 shares, "which was less than a majority of the total out- 
standing capital stock of 800 shares . . ." 

(4) That  of the 402 shares of capital stock acquired by plaintiff prior 
to  9 February, 1943, ten shares stood on the books of the company in 
name of W. R. dllen, J r . ,  and one share stood in name of Ben Willis, a t  
time of mailing notice of the annual meeting; but that  on date set for 
the meeting d l len  informed defendant R. A. Parsley tha t  he, Allen, had 
sold his shares of stock to plaintiff and was no longkr a trtockholder, and 
therefore could not be present and participate in the meeting; that Ben 
Willis also informed Parsley that  he, too, had sold his s t x k  to plaintiff; 
and tha t  thereupon defendant, Parsley, president of defendant corpora- 
tion, stated to d l len  in substance, that  he, Allen, was ihe secretary of 
the corporation, was paid for his services as such secretary, and i t  was 
his duty to be present a t  the meeting. 

(5 )  That  on the date set for the annual meeting of ihe stockholders 
'(there were present in the principal office of the Hilton Lumber Com- 
pany, i n  Wilmington, N. C.," R. A. Parsley, W. R. Allen, J r . ,  B. S. 
Willis and R. A. Parsley, Trustee, "who appeared upor. the records of 
the defendant co r~ora t ion  as stockholders a t  the close of business on the 
previous day and owning" the shares of stock as above enumerated. 

( 6 )  That  "a resolution to retire the preferred stock, at par, that  is, at 
$100.00 per share, and accumulated dividends, was offered by defendant, 
R. A. Parsley, and the 398 shares of capital stock ownec and controlled 
by him individually, and as trustee, were voted in favor of this resolu- 
tion," and "no other stock was roted or attempted to be voted for or 
against said resolutions-Allen and Willis explaining to defendant 
Parsley that  they both had sold their stock to plaintiff, a:id had no right 
to vote, and they did not vote on said resolution; that  Allen attended the 
meeting" in pursuance of what he deemed to be his duty as secretary of 
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the corporation, the president of the corporation having told him that 
he, Allen, was employed as, and paid to act as, the secretary and, as 
such, it was his duty to attend the meeting. 

(7) That defendant Parsley as president of defendant corporation has 
agreed to have transferred on the books of the company all the common 
stock which has been properly and legally assigned and transferred to 
plaintiff, but still refuses to transfer any of the preferred stock, upon 
the ground that as he, Parsley contends, all of the preferred stock has 
been retired in accordance with the resolution which he, Parsley, con- 
tends was adopted at the annual meeting on 9 February, 1943, and none 
is now outstanding. 

Upon these findings of fact, the court, briefly stated, ordered, adjudged 
and decreed that, until the final hearing of this cause, defendants are 
restrained and enjoined from selling or encumbering any of the timber 
or other real estate owned by the company and from cancelling or 
attempting to cancel any of the preferred stock which was outstanding 
on 9 February, 1943, but dissolved the temporary restraining order in 
other respect. The court also allowed defendants time in which to 
answer and retained the cause for further orders and for trial when 
issues are joined between the parties. 

Defendants appeal to Supreme Court and assign error. 

Stevens & Burgwin for plaintiff, appellee. 
Carr, James & Carr a d  Rose, Lyon & Rose for defendants, appellants. 

WINBORNE, J. Appellants on this appeal bring into question the cor- 
rectness of the ruling of the trial court in overruling their demurrer, 
and in continuing the restraining order, as modified, until the final 
hearing. 

When the sufficiency of a pleading is tested upon challenge by de- 
murrer, the truth of the allegations of fact contained therein, and ordi- 
narily relevant inferences of fact, necessarily deducible therefrom, are 
admitted. Ballinger v. Thomas, 195 N.  C., 517, 142 S. E., 761; Spake 
v. Pearlman, 222 N.  C., 62, 21 S. E .  (2d), 681; Dickensheets v. Taylor, 
ante, 570. 

Both the statute, C. S., 535, and the decisions of this Court require 
that the pleading be liberally construed, and that every reasonable 
intendment and presumption must be in favor of the pleader. A plead- 
ing must be fatally defective before it will be rejected as insufficient. 
Ins. Co. v.  McCraw, 215 N .  C., 105, 1 S. E. (2d), 369; Cotton Mills 
v. Mfg .  Co., 218 N.  C., 560, 11 S. E .  (2d), 550; Dickensheets v. Taylor, 
supra. 
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Furthermore, plaintiff may unite in the same complaint several causes 
of action, of legal or equitable nature, or both, where they all arise out 
of the same action, or transaction connected with the slbject of action. 
C. S., 507. 

Applying these principles to the complaint in hand, we are unable to 
say that there appears upon the face of the complaint (a )  a defect of 
parties plaintiff and defendant, (b) improper joinder of several causes 
of action, or (c) insufficient statement of facts to constitute a cause of 
action-the grounds upon which appellants base their attack upon the 
ruling of the trial court upon the demurrer. 

Reading the complaint in the light of these principles, these facts 
appear: Plaintiff, having bought a majority of the shares of the capital 
stock of the defendant corporation, part common and part preferred, 
has made demand upon officers of the corporation, including R. A. 
Parsley, as its president, for the transfer of same to him upon the books 
of the corporation, and his demand has been refused, because, as defend- 
ants wrongfully contend, all the preferred stock has been called at par 
pursuant to a resolution of stockholders in annual meeting, which was 
illegal and invalid for that, among other things, a quorum for the trans- 
action of business was not present. This brings into querltion the legality 
of the stockholders meeting. - 

While there appear allegations regarding the trust agreement to which 
neither the plaintiff nor the corporate defendants are parties, but under 
which defendant Parsley holds certain stock of defendant corporation 
for benefit of certain persons who are not parties to this action, it is 
clear that plaintiff is not undertaking to assert any I-ight under this 
agreement. Rather, it appears the facts alleged are intended to show 
further reason why a quorum was lacking at  the meeting, and to show as 
grounds for injunctive relief unfairness in calling at  pal* preferred stock 
worth $300.00 per share. 

Moreover, being of opinion that the demurrer was properly overruled, 
we are of opinion that upon facts found by the court the injunction, 
a.q modified, was properly continued to the hearing, pending which we 
refrain from discussion of the facts. 

Affirmed. 
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STATE v. CLAREXCE IIILL, WILET McRAE A N D  JESSE WATKINS. 

(Filed 15 December, 1943.) 
1. Perjury 5 3- 

In a prosecution for perjury, it is required that the falsity of the oath 
be established by two witnesses, or by one witness and corroborating cir- 
cumstances. 

While the uncorroborated testimony of one witness might convince the 
jury, beyond a reasonable doubt, of the guilt of accused in a criminal 
trial for perjury, it is not sufficient in law; and instructions, therefore, 
that if the jury is so satisfied from the eridence, beyond a reasonable 
doubt, they should return a verdict of guilty, is erroneous as failing to 
comply with C. S., 564. 

APPEAL by defendant Clarence Hi l l  from Burgwyn, Special Judge, a t  
24 May  Term, 1943, of GUILFORD. 

The defendant Clarence Hil l  was tried upon a bill of indictment 
charging him with perjury. I t  appeared from the oral argument that  
other defendants were indicted on similar bills, and the causes were 
consolidated for trial. At  the close of the trial, a nonsuit was entered 
as to Wiley McRae; and Jesse Watkins, also convicted, did not appeal. 
The present appeal concerns, therefore, only the defendant Clarence Hill. 

Hill,  a taxicab driver, had been charged with violation of the traffic 
laws-speeding-and was tried for that  offense in the Municipal-County 
Court of the city of Greensboro. Upon the trial he testified in his own 
behalf, and out of his testimony there given arose the present charge 
of perjury. 

Upon the trial of the present cause there was evidence that  when Hill  
was tendered as a witness in his own behalf in the former trial, he took 
the usual oath as a witness, officially administered. 

Major F. K.  Kuykendall, prosecuting attorney of the Xunicipal- 
County Court, then testified that  he remembered when Clarence Hil l  was 
tried in that  court on 31 December, 1942; that Hil l  was duly sworn 
before he took the witness stand. Thereupon, Hil l  swore that  he had 
not been working on 22 December, the day upon which he was allegedly 
stopped and arrested for speeding; that  he did not drive the car de- 
scribed by the officer; and denied that  he was speeding. H e  further 
swore that  he did not haul anyone, and said he was doing Christmas 
shopping from about 4 o'clock to 8 o'clock. 

H. M. Evans testified that  he was a police officer of Greensboro on 
22 December, and saw Clarence Hil l  that  afternoon. Witness was going 
north on Summit Avenue when he saw a taxicab ahead of him pass two 
cars. Witness was making about 40 miles an  hour a t  that  time, and 
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was on an emergency call. Witness continued to follow t l ~ e  cab, which 
was gaining on him, and increased the speed of the policcl car to about 
45 m.p.h. and got to 4th Street and Summit Avenue; the cab was still 
gaining on him. Witness was afraid to increase his speed any more 
because of the heavy fog and sleet, and just followed the cr b. At Phillips 
Avenue the cab turned to the right, and witness also turned to the right. 
The cab stopped in about twoblocks, and witness drew up beside the 
cab, pulled the side light of the'police car, and ran down the window. 
He  saw that it was Clarence Hill  driving the cab. H e  was driving a 
two-tone Pontiac sedan with the name Silver Streak painted on the side. 
When witness pulled up beside Hill, two ladies got out of the cab. 
Witness then told defendant that he was making a charge of speeding 
against him. Defendant asked witness to give him a break, but witness 
told him that he should not be speeding that way. 

This witness was present on 31 December, 1942, when the speeding 
case was tried in court, and heard Clarence Hill testifv that he was not 
operating a cab on 22 December; that he had been Christmas shopping 
during the day and that he did not make any trips to Eldgeville at all, 
and did not see him that day;  that he was not the man that witness 
talked to out there, and did n i t  know anything about the case. He  also 
stated that the taxicab was parked in the parking lot at the cab stand 
and was not moved at all that day. 

Mrs. Bessie Bell testified that on the day mentioned the defendant 
carried her and a girl companion to their destination near Phillips 
Street in Greensboro. As they got out of the cab a police car came up 
beside the cab and turned the lights on defendant, the man in the car 
saying, "Clarence, I have a charge against you for speeding." After 
some conversation, they drove away. Later she identified the defendant 
as the man who carried her home. 

R. L. Ferrell, a police officer of the city of Greensboro, testified that 
on the evening of 22 December, 1942, Evans told him that he had a call 
on his way out and had stopped Clarence Hill, the defendant, for speed- 
ing, and had requested him to come to the police station. Later that 
night he and Evans went to the taxicab stand to see Hill, and waited 
about 50 minutes, but Hill was not there. 

Miss Chriscoe testified that she was with Mrs. Bell when they were 
carried home un 22 December by a driver in ti 1942 Pontjac. 

Clarence Hill, testifying in his own behalf, stated that he operated 
the Silver Streak Taxicab, and now operated five cabs; also owned an 
automobile which he used for personal and private use. 

He  testified that on 22 ~ecember ,  1942, he went down town and 
bought a few gifts, and that he stopped work on Sunday night for a few 
days; that he does hare a Pontiac Taxi No. 7-21233, and that when he 
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quit work on Sunday night he parked it back of the cab stand at 256 
East Market Street, nearly in front of the Gate City Motor Company's 
place. The car has two sets of keys, one of which witness kept and the 
other was kept by Joe Moore, who drove the car some of the time, help- 
ing the defendant from Friday through Sunday night, but during the 
weekdays working only when he felt like it. 

Defendant stated that he closed the car and locked i t  on that Sunday 
night and did not drive it Monday; that he had sufficient cars to take 
care of his business without using the Pontiac taxi. The car was there 
on Tuesday. On Tuesday defendant went down town and bought a few 
gifts for Christmas and took the red car, his private car, and went home. 
He  came back up the street and went to Garland Watkins' house; from 
there he came to Market Street and picked up John Harris and went to 
have a few games of pool. He stayed a t  the Smoke Shop Pool Room 
until about 8:30 or quarter of nine, and did not drive the taxi out on 
Summit Avenue and Phillips Street that night. Defendant testified 
that he had no conversation with Mr. Evans at all that night--only saw 
him in the afternoon-and that he did not drive the taxi the next day. 
After leaving $%e pool room, he went straight home and so far  as he 
knew, no one came to his home. 

The next morning he called the cab office to see if any of the cars had 
been wrecked, since the evening before the weather was getting bad and 
cars were slipping about on the streets. He was then  informed that 
nothing had happened except the police were looking for him. He then 
called police headquarters and was told that he was wanted, and went 
down there. There he was informed that there was a warrant against 
him for speeding, and Mr. Evans came in with a citation and asked him 
to sign it, which he refused to do. Evans then cursed him and told him - ,  

that he had better sign it "damn quick" or he would go upstairs. De- 
fendant posted a cash bond. Upon his inquiry, he was told that he was 
driving No. 1 Silver Streak, the Pontiac. Witness then related the 
circumstances leading to his identification by Mrs. Bell. Witness then 
repeated his statement that he did not drive the Pontiac automobile on 
22 December on Summit Avenue or any other place, carrying Mrs. Bell, 
Niss Chriscoe, or anyone else. He repeated that he did not talk to 
Evans on Phillips Street, and stated that he did not know the officers 
wanted him until Wednesday morning when he went to his office. 

Joe Evans testified that he did not know Clarence Hill personally, 
but that he was at  the taxicab stand when Mr. Sheppard and a young 
woman came, Mrs. Bell. Sheppard called witness to the car and asked 
him if he was Clarence Hill, and witness answered, No. He  asked if he 
drove for Hill or knew of him, and witness again answered, KO, and 
told him he did not know where he lived. 
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Wiley &Rae testified that  the car in question had been parked near 
his cab stand, and that  every time he returned to the lot on that  day, 
that  particular 1942 Pontiac cab was there. I f  the defendant moved 
the car a t  all, it  was while this witness was making a trip. 

A number of witnesses testified to the good character of the defendant. 
Evidence not directly pertinent to an  understanding of the decision is 

omitted. 
Exceptions to the charge not pertinent to the decision are omitted. 

Defendant objected and excepted to the charge of the court as not com- 
plying with C. S., 564, in explaining the law relating to perjury and 
applying it to the evidence. This is the only exception discussed in the 
opinion. 

There was a verdict of guilty. Defendant moved io  set aside the 
verdict for errors of law, which motion was denied. The defendant was 
sentenced to the common jail of Guilford County for six months and 
assigned to  work on the roads. From this judgment the defendant 
appealed, assigning errors. 

Afforney-General McMullan a n d  Assistant Atforneys-General Patton 
and Rhodes for the State. 

IIosea Price and 11. L, Iioonfz for defendant Clarence Hill, appellant. 

SEAWELL, J. The defendant was convicted of perjury. H i s  appeal 
challenges the sufficiency of the charge as a n  explanakion of the law 
relating to that  crime and its application to the facts. C. S., 564. I n  
view of the nature of the crime and the restrictions which are thrown 
around the evidence which must be adduced to procure conviction, we 
are of the opinion that  the objection is well taken. We do not find, on 
an  inspection of the instructions, that  the jury was advised that  the 
defendant could not be convicted except upon the testimony of a t  least 
two credible witnesses or one such witness and corroborative circum- 
stances. The rule is stated by Chief Justice Stacy in #. v. Rhinehart, 
209 N .  C., 150, 154, 183 S. E., 388, as follows: 

"In prosecutions for perjury, it  is required that  the falsity of the 
oath be established by two witnesses, or by one witness and adminicular 
circumstances sufficient to turn  the scales against the defendant's oath.'' 
S. I ) .  Hawkins, 115 N .  C., 712, 20 S. E., 623; S. v. Pei'ers, 107 N. C., 
876, 1 2  S. E., 74;  S. v. Sinodis, 205 N .  C., 602, 172 S. E., 190. 

Conceivably, the uncorroborated testimony of one witness might pro- 
duce in the minds of the jury the satisfaction to a moral certainty of the 
guilt of the accused; in other words, convince the jury beyond a reason- 
able doubt of such guil t ;  but i t  is not sufficient in law, and the instruc- 
tion, therefore, that  if the jury is so satisfied from the evidence beyond 
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a reasonable doubt they should return a verdict of guilty, while a satis- 
factory formula, in most cases, disregards conditions which the law 
declares essential to conviction of perjury, and therefore is not adequate. 

The criminality of perjury is the violation of the sanctity of the oath, 
which, traditionally with English speaking people, is supposed to  
afford some security for a t ruthful  statement. I f  the witness in his 
solemn adjuration has not the fear of God. a s u ~ ~ l e m e n t a l  statute mak- . L 
ing perjury a felony might induce some fear of the law. However 
reprehensible and socially disturbing, a man cannot be convicted of 
crime for merely lying, although i t  may be a "lie with circumstance" or 
a "lie direct." Bu t  i t  takes the false testimony to falsify the oath. And, 
since experience has shown that  frailty in that  respect may not be confined 
to the one suspected person, the law, from ancient times, has not been 
willing to "take one man's word against another" upon a question of 
veracity, since, roughly speaking, it merely establishes an equilibrium. 
41 Am. Jur. ,  p. 37. At  one time the law required the testimony of two 
witnesses; now, in almost every jurisdiction in this country, conviction 
may be had upon the testimony of one witness, corroborated by circum- 
stances inconsistent with defendant's innocence and directly tending to 
corroborate the accusing witness. Anno. 111 A. L. R., 825. I n  ;any 
jurisdictions i t  is required that  the evidence corroborating the witness 
for the prosecution must be of a "strong character," "strongly corrobora- 
tive." The requirement as to the strength of such evidence is variously 
expressed. Practically all of the opinions require i t  to be of direct and 
independent force. Cook T .  lr. S., 26 App. D. C., 427, 6 Ann. Cas., 810; 
U.  S. v. Hall (D. C.) ,  44 F., 864, 10 L. R. A, 324; S. v. Raymond, 20 
Iowa, 582. 

We think it sufficient to say that  the evidence, that is, the testimony of 
the witness, taken with the circumstances of corroboration, must con- 
vince the jury beyond a reasonable doubt before the accused can be 
convicted of perjury. 

I n  the instant case the conviction rests almost, if not entirely, upon 
the evidence of two State's witnesses-Mrs. Bessie Bell and police officer 
H. M. Evans. Under the evidence, the usefulness of Mrs. Bell's testi- 
mony was in identifying the defendant as the man who carried her home 
in the Pontiac car on the evening he was charged with speeding. Miss 
Chriscoe, who accompanied Mrs. Bell on that trip, did not identify the 
defendant. The circumstances attending that  identification by Mrs. Bell 
were before the jury. Let us suppose that the jury may have found 
Mrs. Bell honestly mistaken in her identification, or that  her memory 
was a t  fault, or for any other reason discredited and rejected her testi- 
mony altogether. Would the mere fact that she was superadded to the 
panel of witnesses making the necessary two satisfy the lax, arld justify 
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a conviction f o r  n o  other reason t h a n  tha t  two witnesses a r e  arrayed 
against the accused, of whom the testimony of only one is received and  
credited 1 

W e  a r e  persuaded the law did not intend merely to  out ro te  the  
accused i n  requir ing the testimolly of two witnesses. T h e  law was 
intended to afford the  defendant a greater  protection against the chance 
of unjust  conviction than  is ordinari ly  afforded i n  prosecuting for  crime. 
I t  is analogous to  prosecutions under  C. S., 4339, which requires the  
sanction of corroboration before conriction. 

I n  this case, of course, we h a r e  no opinion as  to the  clefendant's gui l t  
or innocence. TTe h a r e  merely illustrated the  application of the law. 
I t  is not necessary for  the  t r i a l  court,  figilratirely spraking, to  throw 
the  book a t  the j u r y ;  but a substantial exp1:ination of the l aw as  applied 
to  the eridence is required, and  we cannot regard a c k a r  statement of 
the coldi t ions on which the  defendant  m a y  be convicted as  a mat te r  of 
subordinate elaboration. X o r  can  we hold that  its inadvertent omission 
by the able and  impar t ia l  judge who tried this case as  cured by  the fact  
that ,  nunlerically speaking, two witnesses were arratged against t h e  
defendant. T h a t  belongs to the mechanics, not to  the philosophy, of 
the law. 

There  a r e  other exceptions i n  the  record upon which we d o  not  pass, 
since they refer to  incidents which m a y  not recur. I n  fai l ing to  explain 
the law ar is ing upon the eridence, there is error  which entitles the  
defendant to  a new trial.  I t  is  so ordered. 

N e w  trial.  

STATE v. W.4YMBN GRAIXGER. 

1.  Cri~ninal Law #§  33e, 5Sg:  Appeal and Error Ba, 61+ 

An objection to instrnctions in  a criminal case on the ground that  the 
mmner  of presenting the State's contentions, and the greater prominence 
given them, amounted to an expression of opinion, is an exception to the 
rule that an objection must be made a t  the time; and it  IS not a broadside 
exception, if made with such pxrticularity as  to gnide the court to the 
objectionable features. 

Where, in a criminal prosecution, there is a numerical preponderance 
in the statement by the court of the State's contentions, referable natur- 
ally to the difference. both in the charactw and rolume, of evidence on 
the respectire sides, there is no cause of legal objection. 
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3. Criminal Law 5s 48d, 53g- 
In  a capital case, where the court first admitted evidence that officers 

found, immediately after the shooting, no weapon on accused but did find 
a pistol in a building out of which accused came a few minutes before the 
homicide and into which he went before his arrest, and later the court 
excluded it, telling the jury not to consider this evidence, there is no 
error, when giving the contentions of the parties, for the court to say 
that  the State contends that  defendant went into such building to prepare 
himself for the execution of his determination. 

4. Homicide § 2 7 b  

While, to show mitigation or such facts as  would excuse the homicide 
altogether, the defendant may avail himself of the State's evidence, and 
in fact any evidence adduced upon the trial, the court's instruction, that 
i t  is incumbent on the defendant to show mitigating circumstances 
"through his own evidence or the evidence of his witnesses," is not preju- 
dicial error where there is nothing in the State's evidence favorable to 
defendant in that  regard. 

5. Homicide §§ 11, 1% 

Where an intentional killing is accompanied by the use of a deadly 
weapon, a rebuttable presumption arises of murder in the second degree, 
and it  is thereupon incumbent on the accused to show mitigating circum- 
stances that  will reduce the crime to manslaughter, or such facts as  will 
exonerate him altogether ; and self-defense, if established to the satisfac- 
faction of the jury, will entitle him to an acquittal. 

APPEAL by  defendant f r o m  H a ~ t l i l t o n ,  Special Judge, a t  February  
Term,  1943, of COLUMBUS. 

T h e  defendant was tried on a bill of indictment charging h im with 
the  murder  of H a r r y  V. "Fipps," was convicted of murder  i n  the first 
degree, and  sentenced to death by asphyxiation. 

T h e  State's evidence tended to show tha t  on the  night  of the homicide 
the deceased, with G r a h a m  Walker  and Wade  Clewis. was walking be- 
hind the  defendant about five s t e p  in  the  town of Chadbourn. They  
observed t h a t  Grainger  was with a colored girl ,  and H a r r y  P h i p p s  
remarked, "TJTayman, I a m  going to tell your  wife on you f o r  v a l k i n g  
the street with these girls around here." 

T h i s  gir l  turned to the left and went down toward a cafe, 50 or  7 5  
yards av;ay. 

Grainger  said to  Ph ipps ,  ( T a r r y ,  if you tell that ,  you will never tell 
nothing el<e;  i t  will hc the  1a.t th ing  pou ever tell." P h i p p s  told 
Grainger  t h a t  he was just kidding, just joking with him.  Grainger  then 
"picked u p  i n  his IT alk" and n e n t  ahead to F r a n k  T4Tooten's office, opened 
the door and went in. P h i p p s  and the other two with h i m  continued u p  
the street and across i n  the vicinity of the  MTootrn office, when the defend- 
a n t  came out and called to Phipps.  H e  told h im to wait  a minute,  he 
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\vanted to settle that thing with him. "Harry  told him he was only 
kidding with him, just joking with him." The defendr~nt told him he 
wanted him to come back there, he wanted to settle it with hirn, and 
Phipps refused, stating that  if he wanted to settle it wit11 him, lie would 
have to come there. Defendant then exclaimed, '(Look out, I 'm coming 
in a God damned big way !" Whereupon, he ran up within three or 
four steps, matched the pistol out of his overcoat pocket, and shot Phipps 
one time. Phipps had nothing in his hand. Phipps whirled and ran  
to the drug store, and Grainger went back to the Frank Wooten office. 
When Phipps ran into the drug store, he fell down and shortly there- 
after (lied. 

I t  was developed in the evidence that  the party in which Phipps was 
walking behind Grainger consisted of four men, on& weighing over 200, 
one 170, one 135, and one 145 pounds. Phipps had no veapon. 

Robert Boswell, Chief of Police of Chadbourn, was ill the drug store 
when Phipps staggered in in a dying condition. Almost immediately 
Graham Walker, who had been one of Phipps' companions, ran in and 
stated that  "a Kegro had shot him." Thereupon, Boswell, with another 
policeman, came out of the drug store and arrested Grainger, who was 
standing in front of Wooten's office. Boswell commanded Grainger to 
gire him the gun, and Grainger replied, "I haven't got one." The 
policeman said, "Don't lie to me, Negro," ('You have just shot a man 
through the heart." And Grainger replied, "I got nothing but some 
keys as janitor in Mr.  Wooten's place of business." Thc defendant was 
then searched and nothing was found upon him but the keys. H e  was 
then locked up. 

Policeman Wright corroborated Boswell in substantial particulars, 
including the fact that  the defendant denied having a gun. 

Lester Lowe, testifying for the State, stated that  he had known 
Wayman Grainger for some time, and that  he was employed as janitor 
by the Waccamaw Bank & Trust  Company at Chadbourn; that  the office 
of the bank and Mr. Wooten's insurance office were in th,? same building 
on the ground floor. There is a door between the bank and Mr. Tooten's 
insurance office. Tha t  the defendant while *janitor of the bank and for 
Mr. F rank  Wooten had a key that  would open the door betvieen that  
office and the bank. 
K. H. Bullard testified that  he was Deputy Sheriff of Columbus 

County, and went to Chadbourn on the night of the homicide, and mas 
given some kegs by the jailer, which keys were offered i n  eridence over 
defendant's objection. When he came into possession of the keys, he 
went to the office of Mr. F rank  Wooten and unlocked the front door 
of that office with the keys given him, proceeding to the Eack door of the 
bank and unlocking that  door with another keg.. From information he 
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received from Mr. Lowe, an  official of the bank, who accompanied him, 
he went to h. Wooten's office and thoroughly searched it, finding 
nothing, and then went into the bank. Over defendant's exception, 
witness was permitted to say that  he went into the bank and pulled out 
a drawer in there, and Mr. Lowe picked up a book, and "this gun was 
laying in there in the drawer." There was a motion by defendant to 
strike out this statement, which was denied, and defendant excepted. 
Witness further stated that  he picked up the gun and took i t  out of the 
drawer, which was admitted over the exception of the defendant. H e  
further stated that hr had had the gun ever since, and identified bullets 
which Trere in it a t  that  time, and stated that  the bullets referred to 
were all of them. 

Thereupon, the defendant moved to strike out all the questions and 
elicited answers, and thereupon the judge instructed the jury:  "You will 
not consider the testimony of this witness with reference to finding a gun 
and what it contained, in tlie bank." The defendant offered evidence 
tending to contradict that of the State in substantial particulars. 

Talnylee Bellamy testified for defendant that  on the night of the 
trouble she was up  in front of the post office, near Wooten's office, and 
heard loud talking, but did not know what l\as said. She turned around 
to see what it was all about, and heard Grainger say "there is four of 
you and only one of me." Then she saw four white men. Grainger said, 
"Don't come on me." Then they started toward each other. N r .  Phipps 
had his hands up. Then she heard the shooting. 

Dar id  Bellaniy testified that  he had stopped with his wife, Tamylee, 
and heard them arguing. H e  saw wayman standing in front of Wooten's 
door a l ~ d  heard him say, "I'm a-coining down there," and this man met 
with llini. H e  had iirrer seen Phipps before, but XTayman stopped 
before he did, and Mr. Phipps did not stop;  and Wayman said, "Don't 
come oil inr." and he mas coming on him and he backed up. "I don't 
know h o v  f a r  he backed u p ;  he backed up and he reached his hand in 
his pocket and shot. When Wayman backed up, Mr. Phipps kcpt on 
coming." Further,  on cross-examination, this witness said that when 
F a y m a n  said, "I'm coming domn there," and both of them started, he 
said, "I'll meet you," and that one of the four men was coming ahead 
meeting him, and the others were coming behind. The man coming 
ahead was facing Wayman, walking on the street, and they got just 
about to one another; Wayman stopped and told Mr. Phipps not to come 
on liini and he backed, and Mr. Phipps was coming on him and he shot. 

Pertain instructions to the jury to which exceptions have been made 
are noted in the opinion. 

At the conclusion of the evidence for tlie State, and also a t  the conclu- 
sion of all the evidence, the defendant made the following motions : 
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To dismiss the action in so f a r  as it related to murder in the first degree; 
a similar motion with regard to the charge of murder in the second 
degree, and a similar motion with regard to the charge of manslaughter; 
all of which motions were denied. The defendant excepted. 

There was a verdict of murder in the first degree. The defendant 
moved to set aside the verdict, and the motion was denied, and defendant 
excepted. 

The court entered judgment of death. Thereupon, the defendant ap- 
pealed to the Supreme Court, and assigned error. 

Attorney-General  1lfcMzdlan and A s s i s f a n f  S f f o r n ~ y s - G e n e r a l  P a f t o ~ t  
and  Rlzodes for the  S ta le .  

Varser ,  M c I n f y r e  & H e n r y  for the  defendnn f ,  appel lnnt .  

SEAWELL, J. We have examined the exceptions with that care which 
is due from the fact that  defendant's appeal is from (conviction of a 
capital crime. However, they are too numerous for separate discussion 
here. We turn our attention to those which seem to involve the more 
serious objections. 

Perhaps the most important of these is the objection that ,  in the 
instructions to the jury, the manner of presenting the State's contentions, 
and the greater prominence given them, constitute a "summing up" in 
behalf of the State, amounting to an expression of opinion. 19. c. 
i2fcDowel1, 129 N .  C., 523, 39 S. E., 40;  S. ?;. H a r t ,  186 :Y. C., 582, 587,  
120 S. E., 345; W i f h e r s  v. Lane ,  144 N. C., 184, 56 S E.. S55; Car- 
r u f h e r s  v. R. R., 215 N. C., 675, 678, 2 S. E. (2d),  878. 

Frorn its nature an  objection of this sort does not fall within the rule 
ordinarily applying-that objection must be made a t  the time, or the 
exception will not lie. Nor  is it  classed as a broadside exception to the 
charge if h a d e  with such particularity as to guide the court with some 
certainty to the objectionable features. PTe would have welcomed more 
definite references in the instant case, but, since the nature of the objec- 
tion is fully understood, we ha re  undertaken the necessary analysis and 
appraisal of the charge in tlie light of the exception. Thwe is a numeri- 
cal preponderance in the statement of the State's conten-ion., referable, 
naturally, to the difference both in the character and in the rolume of 
evidence on the respective sides. This is not the cause of legal objection. 
S. T .  Jessup ,  210 K. C., 620, 14 S. E .  (2d).  668; S. I,. C'lirefon, 218 
N .  C., 491, 11 S. E. (2d),  469. We have been unable, Eovever. to find 
in the charge such a departure from the normal and impartial manner 
of stating the contentions of the parties as would support tlie pertinent 
objection-that it constitutes an  expression of opinion on the evidence. 
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There are further objections that  in specific instances the expressions 
of the judge carried with them the force of an  expression of opinion, as, 
for example, that  the court repeatedly minimized the importance of the 
remark originally addressed to Grainger by deceased in reference to 
telling Grainger's wife he was going with other girls. This contentioli 
of the State, that  the words were friendly and jocular, was properly 
brought to the attention of the jury, if the contentions were stated a t  all, 
and we find nothing in the manner of the statement that  would suggest 
that the court was giving its own opinion, or any opinion. 

Perhaps a more serious challenge to the trial lies in the possibility 
that  the jury may hare  connected the statement of the State's contention 
that  Grainger went into the Wooten office for the purpose of arming 
himself with the excluded testimony of Boswell and Wright about a 
pistol they found in the bank. Reference to the above statement of the 
case shows that  these officers found Grainger unarmed immediately after 
the shooting; that  in company with an  officer of the bank and with the 
aid of keys found upon Grainger, who was janitor of the Wooten office 
and of the bank, they proceeded through Wooten's office by a connecting 
door into the bank, where they found a pistol under a book. They were 
permitted to make this statement, and the pistol was exhibited upon the 
t r ia l ;  but subsequently this evidence was stricken out. Later, in the 
course of his charge, the judge sald to the jury:  

('And the State contends that  you should be satisfied beyond a reason- 
able doubt that  when he went into the office, the real estate office, that 
he went i n  there for the purpose of preparing himself and equipping 
himself, putting in execution a plan that  he then had fixed and deter- 
mined uvon." 

I f  this had been necessarily a reference to the evidence withdrawn 
from the jury, the situation would be somewhat analogous to that in 
S. 2 ) .  Love, 187 K. C., 32, 121 S. E., 20, whwe in recapitulating the 
evidence the judge inadvertently wferred to certain evidence which had 
been withdrawn from consideration of the jury, and a new trial was 
ordered. But  there is no necessary reference here to the stricken evi- 
dence. The statement of such a contention, not unreasonable under the 
c.ircumstances, xvould certainly hare  been without fault if its effect was 
not to bring back into the picture the excluded eridence. Upon careful 
consideration, we do not regard it as prejudicial. 

In f e r  alia the judge instructed the jury:  
"So, Gentlemen, the Court instructs you that  if the State has satisfied 

you from the evidence and beyond a reasonable doubt that  the prisoner 
took the life of the deceased wilfully and unlawfully and intentionally, 
with malice and with premeditation and deliberation, your verdict would 
be first degree murder, but if the State has failed to satisfy you of each 
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and every one of those elements, particularly has failed to satisfy you 
that tlle killing resulted from premeditation and deliberation as well as 
from malice, an  intentional, unlawful act, but has satisfied you beyond a 
reasonable doubt that  the killing was done intention all:^ with a deadly 
weapon or that the deceased came to his death as a result of a pistol shot 
fired intentionally by the prisoner, then you ~vould return a verdict of 
murder in the secoiid degree unless the prisoner, himself, through his 
evidence or the evidence of his witnesses, has satisfied you, not beyond 
a rcasonable doubt, but has merely satisfied you that  at the time there 
was no malice, as defined and explained by the Court to you;  then, if 
the prisoner has satisfied you of that, you would return a verdict of 
guilty of mailslaughter unless the prisoner has gone further and satisfied 
you that  the killing was in self-defense. And he has the burden of 
satisfying you of that  contention, not beyond a reasonable doubt nor even 
by the greater weight of the evidence, but merely to satisfy you that  the 
:hooting as a result of which death ensued lo the deceased, was in self- 
defense of the prisoner himself." 

I t  will be noticed that the above instruction would make it incumbent 
on the defeiidant to show the mitigating circumstances "through his own 
cridence or the evidence of his witnesses." I t  is well sett ed that  to  show 
mitigation or such facts as would excuse the homicide altogether, the 
defendant may avail himself of the State's evidence-in fact, any evi- 
dence adduced upon the trial. C o m m o n w e n l f h  1 , .  170rl; (Mass.), 43 Am. 
Dec., 373, 384, 304; 20 ,lm. Jur. ,  p. 157. This, ho~vevcr, is not preju- 
dicial tw-or here-since there is nothiilg in the State's eridence favorable 
to the defendant in that regard. S.  I.. Tl'nllncr, 203 '1;. C., 284, 165 
S. E., i 1 6 ;  S. 1%.  C u r e f o n ,  215 N. (1.) 778, 3 S. E .  (2d),  343. 

The defendant insists that  in this iiistruction the court not only cast 
up011 him tlle burden of reducing the crime from murder in the first 
degree, but limited his plea of self-defense to the crime of manslaughter. 
The first criticism is untenable upon inspection of the language and its 
syntax. The last criticism does not take into consideration the fact that 
the coiirt was dealing with the presumption of second degree murder 
ariqinp from the intentional use of a deadly weapon-chould that be 
established beyond a reasonable doubt-and was not dflaling with the 
subject of self-defense generally; hc did that elsewhere. I t  is familiar 
law that where an intentional killing is accomplished by the use of a 
deadly weapon, a rebuttable presumption arises that  the defendant is 
guilty of murder in the second degree. 8. I?. Jones ,  145 S. C., 466, 
39 P. 13.. 353; P. I ! .  Rowc,  155 S. C., 437, 71 S. E., 332; 8. v. Debnam, 
222 N .  C., 266, 22 S. E. (2d) ,  562; S. 2 % .  ,lIeorc.s, 222 K. C., 436, 23 
S. E. (2d) ,  311. it is thereupon illcumbent on the accused to show 
mitigating circumstances that will reduce thtl crime to manslaughter, or 
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such facts as will exonerate him altogether. Self-defense, if .established 
to the satisfaction of the jury, will entitle him to an acquittal. 

The formula employed here is in substantial agreement with precedent 
and, we think, deals with the subject fairly. S. 1 % .  C n p p s ,  134 N. C., 
622, 46 S. E., 730; S. v. Quick, 150 N. C., 820, 64 S. E., 4 2 7 ;  S. v. 
Terrell, 212 N. C., 145, 193 S. E., 873. I n  other parts of the charge, 
dealing with the plea of self-defense directly, the instructions made it 
clear that  the plea of self-defense should be considered upon all charges 
growing out of the homicide. The court repeatedly stated that defendant 
had a right to take life in self-defense and fully explained the circurn- 
stances under which this might be done, and particularly in the conclu- 
sion of his charge he instructed the jury with reference to self-defense: 

"If he has satisfied you that  the killing was done under those circum- 
stances (referring to self-defense as defined), where he was in danger of 
losing his own life or suffering great bodily harm or, not being in danger 
actually felt that  he was in danger of receiving death or great bodily 
harm and that  the fear and apprehension on his part  was only a reason- 
able one under the circumstances and that  he used no more force than 
was reasonably necessary under the circumstances as they appeared to 
him a t  the time, the burden being upon him, if he has satisfied you of 
those things, then of course, you would return a verdict of not guilty 
of anything." 

Upon a careful consideration of all the exceptions, and of the whole 
record, we find nothing which would justify us i11 disturbing the result 
of the trial. We find 

X o  error. 
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G. E. GREES,  ADMINISTRATOR OF N. J. CHRISAIOS, DECEASED. ASD BIARTHA 
G R E E S  CHRISNOK, WIDOW OF SAID N. J. CHRISRION, DECEASED, v. 
A. F. CHRISBIOS AND WIFE, LANA CHltISMOK; G. T. C H R I S N O S  
a s n  WIFE. LIZZIE CHRISMOS;  SALLIE -\PPLE AKD HUSBASD, L. A. 
APPLE ; EJIJIA BROOKS AND HUSBAND, J. W. BROOK13 ; LIZZIE I<EII- 
SODLE,  WIDOW: RACHEL JANE HALL, WIDOW; AUBREY CHRIS- 
J I O S  AXD WIFE. MARY CHRISMOX; BIAIEVIN CHRISJION AND WIFE. 
RUTH C H R I S J I O S ;  BRYAKT CHRISRION A N D  WIFE, OLLIE CHRIS- 
NOR' ; I V I E  CHRISJION A K D  WIFE, BEULAH CHRILINON ; WILLIE  
CHRISJ IOS A X D  WIFE. MAUDE CHRISJIOX ; ANN [E  CHRISMOX, 
SISGLE ; LORENE CHRISJIOS,  SINGLE ; HAROLD K E Y  AND WIFE. 
R U T H  K E Y ;  ERVIN KEY AXD WIFE, VERDIE K E Y ;  LILLIAN KEY 
POWELL A N D  HUSBASD, I R V I S  POWELL:  RUTH 13UFFIKES A m  

HUSBAKD, FRANK H C F F I S E S  ; ~ I A D A L E X E  AKDRETT'S AND HUSBAND. 
ODELL AR'DREWS, ALL OF FULL AGE; EARLIKE CNRISJION Asn 
E R S A L E E  CHRISRION, h11xons UKDER THE AGE OF TWENTY-ONE TEARS. 

( Fi lxl  15 December, 1!143. ) 
1. Process § 2- 

The rule of the statutes i s  that ,  i n  order to bring :I defendant into 
court  and hold him bound by i t s  decree, in the absence of waiver o r  volun- 
t a ry  appearance, a summons must be issued by the  clerk and served upon 
him by the  officer within ten days af ter  date  of i ssue;  and  that ,  if not 
served within t h a t  time, the  summons must be returned, with proper 
notation, and alias or  pluries summons issned and served in accordance 
with the  statute,  otherwise the  original summons loses i t s  vitality and 
I w o i n t ~ ~  f u ~ t r t r ~ s  olpicio and void. C. S.. 476. 480. 481. 753 

An olins or  pluries summons, C. S., 480, must be s e r w d  within ninety 
days  a f t e r  the da te  of issue of the  next preceding summons in the  chain 
of summonses, if the plaintiff wishes to avoid a discontinuance. The 
word "may" in this s ta tu te  means "must." 

3. Process 3- 

Where summons mas not served on defendants until a f ter  ten days of 
i t s  issuance, a discontinuance resulting, and a decree made in the  cause. 
1)ased on the  inrnlid bervice; and suhserlnently, notice to show cause ~ v h y  
such dec3rer> should not be confirmed and such service adjudged sufficient 
wan duly served on defendmlts. and some of them answered, i t  would 
appear that  a l l  defendants a re  now in court and the mat ter  may proceed 
on proper pleas. 

,~PPI.:.~I, by G. E. Green,  a d m i n i s t r a t o r  of M a r t h a  G r e e n  Chr i smon ,  
f r o m  R o b b i f f ,  J . ,  a t  M a y  T e r m ,  1943, of GUILFORD. A f i r m e d .  

P la in t i f f ,  a d m i n i s t r a t o r  of N a r t h a  G r e e n  Chr i smon ,  filed pet i t ion a n d  
mot ion  i n  t h e  cause  f o r  conf i rmat ion of t h ~  judgmen t  previously  ren-  
dered i n  a proceeding between t h e  par t ies ,  a n d  f o r  a d j u d  ca t ion  t h a t  t h e  
service of t h e  s u m m o n s  on  t h e  de fendan t s  i n  t h a t  p r o c e d i n g  was  suffi- 
cient. 
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The facts pertinent to the issue involved may be summarized as fol- 
lows: I n  1940 G. E. Green, administrator of N. J. Chrismon, filed 
petition to sell land to make assets to pay debts. The heirs of the intes- 
tate were made parties defendant. I t  mas admitted that  the summons 
was issued and delivered to plaintiff for service 15 August, 1940, received 
by the sheriff 21 September, and served on twenty-four of the defendants 
23 Se~ tember .  1940. Kone of the defendants were served within ten 
days of issuance of summons. K o  answer was filed or appearance made 
except by guardian ad  l i t e m  of two infant defendants. Decree of sale 
\$-as entered 2 December, 1940, and thereafter sale confirmed and deed 
delivered 20 January ,  1941. The title of the purchaser a t  the sale, who 
was Martha Green Chrismon. and that  of her administrator and heirs 
now claiming under her, was thereafter questioned by a prospective pur- 
chaser, and thereupon G. E .  Green, her administrator and heir, served 
notice on the defendants to show cause why the original judgment should 
not be confirmed and the service of summons on them adjudged to have 
been sufficient. Defendants, answering the motion, alleged that the 
service v a s  inralid and the order of sale void. From an adverse ruling 
of the clerk, the defendants appealed to the judge of the Superior Court, 
who held that  the attemnted service of the summons on the defendants 
was a nullity, and that the judgment decreeing the sale was void. 

From judgment denying his motion and dismissing his petition, plain- 
tiff, administrator of Martha Green Chrismon, appealed. 

H o y l e  ((: H o y l p  and ( ; l i d~r re l l  d ~ ~ l i d e u ~ e l l  for  p l a i n f i f f ,  rrppellnnf.  
S h a r p  CE Sharp a n d  H e n d e r s o n  d H e n d e r s o n  for d e f e n d a n f s ,  appelleps.  

DEVIK. J. IS the service of a summons on the defendant more than 
ten days after the date on which it is made returnable sufficient to bring 
the defendant into court, and to render a judgment by default based 
thereon ral id and binding? 

The ansner to this question must he sought in the statutes regulating 
procedure, as interpreted by this Pourt. The matter here brought in 
question arose in a special proceeding. By C. S., 753, i t  is required that  
special proceedings be commenced by summons, and that the manner of 
service shall be the same as that prescribed for civil actions. I t  is by 
this section r~rovided that the summons shall command the defendant to 
appear and answer the petition within ten days after service. I n  ciril 
actions the defendant must appear and answer within thirty days after 
service. Co~nmori to both forms of action is the requirement that  the 
summons be returned by the officer to the clerk. I11 C. S., 476, as 
amended by ch. 66, Public Laws 1927, is contained this provision: 
"Summonr must be qerred by the sheriff to whom it is addressed for 
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service within ten days after the date of issue. . . . and, if not served 
within ten days after date of the issue upon every defendant, must be 
returned by the officer holding the same for serrice, to the clerk of the 
court issuing the summons, wit11 notation t lweon of its non-service and 
tlie reasons therefor as to every defendant not served." 

Section 480 of Consolidated Statutcs regulates what shall be done in 
case of failure to serve within ten days. as follows : "TThen the defendant 
in a civil action or special proceeding is not served with sumnlons within 
the time in which it is returnable, the plaintiff may sue out an olios or 
pluries summons, returnable in the same manner as original process. 
,111 alias or plurirs summons may be sued out at any time within ninety 
(90) (days after the date of issue of the nest preceding sun in ion^ in the 
chain of summonses." The use of the word "may" in this statute has 
been hy this Court interpreted to mean "must," if the plaintiff ~vishes to 
avoid a discontinuance. IlfcQlrirr I*. Llrrnhcr Co., 190 K. C.. SOG, 131 
S. E.. 274. 

I t  seems clear that the rule prescribed by these statutes is that in order 
to bring a defendant into court and hold him bound by its decree, in the 
absencae of waiver or voluntary appearance, a summons nlust he issued 
by the clerk and served upon him by the officer 11-ithiii ten d a y  after 
date of issue, and that  if not servrd withill that time the sumnioiis must 
be returned by thp officer to tlie clerk with proper notation. Then, if the 
plaintiff wishes to keep his case alive, he must hare  all rrlirrs .uminons 
issued. I11 the event of failure of service within the time prescribed. the 
original summons loses its ritality. I t  becomes f u n c f ~ i , ~  ofirio. There 
is no authority in the statute for the service of that summons on the 
defendant after the date therein fixed for its return, autl if the plaintiff 
desires the original action continued, he must cause tr1itr:i summons to be 
issued and served. 

I n  I i n f c k  T. R. li., 153 X. C., 617, 112 S. E., 529, it v as said:  "After 
the return day thc writ lost its vitality and service thereafter nlatle could 
not confer upon the court jurisdiction over the defendant so served." 
While the decision in that case antedated tlie amendment to the rtatute 
now in force, the principle is the same. Manifestly. th13 court regarded 
the provision of the statute fixing a definite time for the return of 
proccs  as mandatory. This statenlent of the law was quotetl ~vit l l  ap- 
proval in i l fcGnire v. Lzrmbcr Co. ,  supra. 

,It the time of the decision in the J f c G ~ r i r e  cnse refwred to (1925)) 
tlie statute then i11 force made the summons returnable in not less than 
ten nor more than twenty days from issuance. The slminone in that 
case was issued 10 July,  and made returnable 25 July.  I t  was not 
served or returned within the time fixed. The Court said : '(Therefore, 
when the plaintiff failed to take any steps, whatever, to sue out an nlios 
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summons on the return date, to wit, 25 July,  1925, the sheriff of Swain 
County, hariiig not returned the process prior to that  time showing 
whether service had been made ol not, a discontinuance resulted as is 
contemplated in C. S., 480, 481." 

I n  1T7ebstrr r .  L U I ~ S ,  86 N. C.. 17'3, referring to a suniinons issued by 
a justice of the peace, Chic f  Jus t i ce  S m i f h ,  speaking for the Court, used 
this language: "The process not having been served, was exhausted on 
the day fixed for its return, and the action was in law then discontinued. 
This has been repeatedly decided in this Court." 

I11 X c e l y  z3. Jlinrts. 196 S. C., 345, 1.15 S.  E., 771, the facts mere these: 
The firct summons was issued on 29 January,  1927, and kept alive by 
ciliits or plur ies  summons. On 1 September, 1927, a summons marked 
"original" was issued by the clerk arid returned "defendant not to be 
foulld." Thereafter, 13 September, 1927, a pluries summons was issued, 
and no return made. Thereafter, 011 5 October an  original summons 
waq iesucd by the clerk and directed to the sheriff of another county. 
This n as s e r ~ ~ e d  8 October. The Court said : "From the record facts a s  
set out. there is a clear discontinuance of the cause between 1 September, 
1927. and 5 October, 1927." See also (:occ~er 1%.  C l n y t o n ,  214 N. C., 309, 
199 S. E., 77, xhere the ruling upon the facts as stated by win born^, .J., 
Tras aq fo l low : "Here, wliilc Mrs. W. M. Pr iddy was named a party 
defeiidant to the tax foreclosure suit, die xvas not served d h  original - 
summons. The process was not kept alive by alins and pluries summons 
as required by statute. C. S.. 480. This worked a discontinuance of 
the action as to her." 

I11 lZ1cIntosh Prac.  & Proc.. 312, 313, the auilior states the rule as 
follows: "Then  a definite return day n a s  named in the summons, it 
~ v a s  to be serred, and the return should show that  it was served, before 
the return day. since the officer must return i t  on or before the return 
day named. A'lfter the return day has passed, the summons has lost its 
vitality. and a service would be inra l id ;  but the defect might be cured 
by a general appearance. . . . As has becn stated abore, after the return 
day the summoni: in the lialids of the officer has lost its vitality, and a 
service thereafter is invalid . . ." TTe find the same general rule stated 
in 50 C. J., 487, as follows: "A\fter the return day, the writ being 
f ~ c t ~ c f w  o f i c io ,  service of it is ineffective. So, nhere service is return- 
able to a tern1 of court, its serrice after the appearance term, without 
an order extending it, is a nullity, as is service not made within an 
extension of time ordered by the court." And from 42 d m .  Jur. ,  26, we 
quote: "Serrice may not be effected before the commencement of the 
suit, or after the return day. A writ or process which has not been 
served and under which nothing has been done expires on the return 
day, and thereafter confers no authority, unless, by k i r tue  of statute or 
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of some act of the court itself, the right of the officer to serve the same 
is extended. Where the law requires summons to be served a certain 
n u m b ~ r  of days before the return day, a service otherwise made is void 
and confers no iurisdiction over the defendant." 

A similar statement of the rule is found in other jurisdictions. I n  
B l n n f o n  B a n k i n g  C o .  L*. T a l i n f e r r o ,  262 S .  TI'., 196 (Texas Civil Ap- 
peals), it  was said : "Plaintiff in cwor contends that the citation became 
f u ~ c f u s  o f i c i o  and void after the return day, and that the service ob- 
tained thereunder was roid and failed to give the court <jurisdiction over 
defendants, and that the judgment by default rendered against it is a 
nullity. This contention is correct." 

I n  I I e m o k e  c. S t r a c k ,  101 S .  IT. (2d),  743 (Mo.), after giving ap- 
proval to the principle that  the court can obtain juriidiction only by 
service of process in the nlanner prescribed 1)y the statute, in the absence 
of waiver or voluntary appearance, the Court said : "Se .rice of the writ 
after the beginning of the term to which it is returilable is no service. 
The writ in such case is f z r ~ c f ~ r s  orficio, dead." See also B r o w n  1 % .  T o m -  
b e r l i n .  137 Ga.. 596. where in the headnote it is sa id :  'Were service of 
original petition and process on a defendant, made after appearance 
term of the court to which it is returnable, is a nullity." 
-1 clear statement of the rule will be found in the cac,e of M l r o s m a  1%. 

C'nvnzos,  6 Wall. (U. S.), 355, from which we quote : "The ground of 
that decision ( C n s f r o  1 % .  1-. S., 3 Wall., 46) ,  and alscl of the case of 
TTil labolos c. C. S., 6 ITOW., 81, which preceded it, is t h ~  general princi- 
ple, that all writs, which have not been served, and under which nothing 
has b ~ e n  done, expire on the day to which they were made returnable. 
They no longer confer any authori ty;  an attempt to act under them is a 
nullity, and new writs are necessary, if the party n i,.hes to proceed. 
IIencc me have the nl ins  writ, and others in nnmerical succes~ion indefi- 
nitely." 

Consideration of these statements of the applicable principles of lam 
leads us to the conclusion that  the statutes which gave to the court power 
to adjudicate the cause, and to decree a sale of the land ~ r h i c h  would 
divest the title of the defendants, also pointed out the manner in which 
jurisdiction might be obtained and the procledure by which the defend- 
ants should be bound and their title barred, and that  unless this ye re  
folloned, the power of the court to order a valid sale would be lacking. 
The right of the plaintiff to the relief sought must wait on the orderly 
procedure by which it is to be judicially determined. 

The cases cited by plaintiff may not be held controlliag on the facts of 
thi.: case. I n  l-rrll I . .  J f c ( ' o r i n ~ l 1 .  211 N. C.. "8, and fi'trrfcirtl 1 , .  / : t r l l o p ~ .  
123 S. C., 19, where judgments were entered within tell days of the 
w r v i c ~  of the suillrnoilQ, it was held that the irregularity n a s  ,lot fatal 
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a s  the defendants in those cases had been duly served, and the clerk was 
not bound to dismiss the action, but should allow the statutory time for 
appearance. 

I11 X o r r i s o n  v. Lewis ,  197 N .  C., 79, 147 S. E., 729, the action in 
Guilford was dismissed on the ground that  there was another suit for the 
same caube between the same parties pending in Surry.  I t  appeared 
that in the Sdrry  suit the summons, though issued before the one in  
Guilford, was served after the return date. But it was held that, noth- 
ing else appearing, the action was regarded as pending from the time 
the  sunlmons left the clerk's office for the purpose of being served. I n  
tha t  case it was said in the opinion by Chief Just ice  S t a c y :  "Of course, 
if the summons be not served on or before the day fixed for its return, a 
discontinuance of the action results therefrom. Xeely v. APinus, 196 
. C 3 .  And if a discontinuance be worked by failure to serve the 
summons by the return date, and not until that  time, it would seem to 
follow that  the action was pending from the time the summons left the 
clerk's hands for the purpose of being served." 

In  T'ick L.. Flournoy ,  147 S. C., 209, 60 S. E., 978, i t  was held that  
the absence of a seal on a summons to be served out of the county would 
not  be fatal  when the defendants were properly served and thus had 
lawful notice of the action. I t  was said:  "If the officer has acted with- 
out  it, the abqence of a seal is only an irregularity, which may be cured 
now by har ing  the seal affixed." 

While the summons in this case was attempted to be served on the 
defendants more than thir ty days after the date of its issuance and they 
thus had actual knowledge of the proceeding, this alone may not be held 
sufficient to bind them. There was neither waiver nor voluntary appear- 
ance. The defendants had the right to rely on the invalidity of the 
service. However, subsequently, notice to show cause why the original 
decree should not be confirmed and the service of summons adjudged 
sufficient was duly seroed on the defendants, and some of them answered. 
Thus it nould seem that  all the defendants are now in court. While 
this would not have the effect of validating the original decree which 
,ras rendered without proper service, M o n r o ~  2.. S i z ' e n ,  221 X. C., 362, 

20 S. E. (2d),  311, it is open to the defendants to set up  such defenses, 
and rqually to the plaintiffs to file such pleas as they may be advised 
are proper in the premises. 

,Is the court below declined to rule on the question of equitable estoppel 
raised by morant, holding that the only question presented was the 
sufficiency of the service of the original summons, it is still open to the 
plaintiffs to show facts which would support such a plea. 

On the record the judpnlent of the Superior Court must be 
-1ffirmed. 
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JIARY WATKINS RAIRD r. MARIA REID BAIRD ASD MRS. C. A. BAIRD, 
and 

CAMPBELL A. BAIRD, JR., r. MARIA REID BAIRD A S D  MRS. C. A. 
BAIRD. 

(Filed 15 Dwember, 1943.) 
1. Courts 3 12- 

Where an action for damages, resulting from an automobile accident, is  
tried in the courts of this State, based on alleged negligence occurring in 
another state, the standard of conduct of the parties must be measured by 
the Icx loci dclicto, in ascertaining the liability of defendants. The Zcx 
fori applies to procedure only. 

2. Automobiles 3 23- 
The negligent conduct of the driver of an automobile. .who is operating 

the car with the permission, if not a t  the request of the owier. who is 
present and has the legal right to control its operation, is imputable to the 
owner. The fact that  the owner falls asleep and refrains from directing 
its operation does not change the owner's right or limit liability. 

3. Automobiles 35 Da, 1Sg- 

The mere fact that the driver of an automobile goes to sleep. 11-hile 
d r i ~ i n g ,  is a proper basis for an inference of negligence, sufficient to make 
out a prima faci t  case and to support a recovery for injuries sustained by 
another thereby, if no circumstances tending to excuse or juutify his 
conduct a re  proven. 

4. Trial 3 29b: A p p e ~ l  and Error # 6 b  

An exception to the court's charge, that it  failed to state in a plain and 
correct manner the evidence and law arising thereon as  provided in C. S., 
,764. is a broadside esception and presents no question for decision. 

APPEAL by  defendants f r o m  Bobbif f ,  J., a t  March  Term,  1943, of 
GTILFORD. NO error .  

Civil actions f o r  damages f o r  personal injur ies ,  consol~dated for  t r i a l  
by consent. 

T h e  plaintiffs a re  the  sister and  brother of the defendant, M a r i a  Reid 
Rai rd  ( t h e  dr iver  of the automobile a t  the time of the accident),  and the  
d a u g h t w  and  soil of the defendant, Mrs. C. -1. Baird,  the  owner of the  
automobile. 

O n  1 5  August,  1941, plaintiff, M a r y  Watk ins  Baird,  rind defendants  
went f r o m  S e w  Y o r k  to  E a s t  Orange,  S. J., where they were joined b y  
the plaintiff, Campbell -1. Bai rd ,  Jr. There  X r s .  R a i r c  got lier auto- 
mobile, left i n  E a s t  Orange some days before, and invitec plaintiffs and  
M a r i a  Reid Bai rd  to  accompany her  on a n  automobile t r i p  to  K i a g a r a  
Fall,, S e w  T o r k .  They  lef t  E a s t  Orange late i n  the afternoon with t h e  
male plaintiff driving. H e  drove un t i l  one or  two o'clock a.m., when 
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they stopped for "supper." After eating, the t r ip  was resumed with the 
f eme  plaintiff a t  the wheel. A blister on her foot interfered with her 
operation of the machine. So, shortly after leaving Painted Post, the 
defendant, Maria Reid Baird, relieved her and drove (approximately 
2j5 hours) until the accident happened, about 5 :30 a.m. 

The automobile ran partly off the road and into a telephone pole with 
such force as to cause considerable damage to the automobile. Each 
plaintiff suffered certain personal injuries. The automobile left the road, 
a four-lane highway, a t  an  angle, and when i t  stopped it was not entirely 
off the hard surface. *It the time, the defendant, Mrs. Baird, asked 
Maria  Reid Baird what happened, and she replied: "I guess I went to 
sleep," or "I went to sleep." Both plaintiffs were asleep in the car for 
some time prior to and a t  the time of the accident. Some twenty or 
thir ty minutes before the accident plaintiff, Mary  Watkins Baird, woke 
u p  and asked the driver if she was sleepy, and she said that  she was not. 

I n  each case issues were submitted to and answered by the jury in 
favor of plaintiff. From judgments on the verdicts defendants appealed. 

Smith, W h a r f o n  & J o r d a n  for plaintif fs,  appellees. 
S a p p  & S a p p  for defendants ,  appellants.  

BARNHILL, J. The accident occurred in  the State of New York. 
Hence, in ascertaining the liability of defendants, the standard of con- 
duct of the parties must be measured by the law of that  State. Harr i son  
v. R. R., 168 N. C., 382, 84 S. E., 519; I l a l e  zy. H a l e ,  219 N .  C., 191, 
13  S. E. (2d),  22;  R u s s  1 % .  R. R., 220 N. C., 715, 18 S. E. (2d),  130. 
"The actionable quality of the defendant's conduct in inflicting injury 
upon the plaintiff must be determined by the law of the place where the 
in jury  was done." H o w a r d  2,. H o w a r d ,  200 N. C., 574, 158 S. E., 101. 
The  lex  fori  applies as to procedure only. Clodfel ter  v. W e l l s ,  212 N .  C., 
823, 195 S. E., 11 ; EIozoard v. H o w a r d ,  supra. 

"Every owner of a motor vehicle . . . operated upon a public highway 
shall be liable and responsible for . . . injuries to person or property 
resulting from negligence in the operation of such motor vehicle . . . in 
the business of such owner or otherwise, by any person legally using 
o r  operating the same with the permission, express or implied, of such 
owner." Sec. 59, R. Y. Vehicle and Traffic Law, ch. 54, Laws 1929, 
sec. 59, ch. 71, Consol. Laws. 

Maria Reid Baird was operating the automobile with the permission, 
if not a t  the request, of the owner. The  owner, Mrs. Baird, was present 
and had the legal right to control its operation. The negligent conduct, 
if any, of the driver, was imputable to her. The mere fact that  she chose 
to  fall asleep in the rear seat and refrained from directing its operation 
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did not change her rights or limit her liability. Gochee u.  Wagner, 257 
N .  Y., 344, 178 K. E., 553; Cherwein 2). Geifer, 272 N. Y-., 165, 5 N. E.  
(2d),  185. 

I t  is t rue that  the trip began in New Jersey, and the laws of Xew 
York have no extra-territorial application. Even so, the accident oc- 
curred in New York. So soon as the parties crossed the State line they 
proceeded under the law of that  State. 

I f  a driver of a n  automobile falls asleep while engaged in the opera- 
tion of the car and as a result a wreck occurs, is he guilty of such negli- 
gence as will support a recovery for injuries sustained bv a passenger? 
N o  New York decisions discussing or deciding this question hare  been 
called to our attention. We have discorered none. Bu t  in Selson v. 
Sygren,  259 N.  Y., 71, 181 K. E., 52, the passenger went to sleep and 
while he was sleeping the accident happened. Upon being sued the 
owner pleaded the contributory negligence of the passenger. I t  was held 
that  the issue was properly submitted to the jury. I n  discussing the 
question the Court says : 

"Who is to answer that  question, the court or the ju ry?  We believe 
i t  is for the jury to determine. The  question of contributory negligence 
ordinarily is a question of fact. I t  is only when there is no dispute upon 
the facts and only one conclusion to be drawn therefrom that it may be 
decided as a question of law. T o  decide as a matter of law that if a 
guest, under circumstances like those in this case, should go to sleep i n  
an  automobile, he would be guilty of contributory negligence, ~ rou ld  be 
to  disregard realities and situations growing out of modern conditions." 

Whatever duty may rest upon a passenger, the duty to keep a careful 
lookout and to exercise ordinary care in the operation of an automobile 
rests primarily upon the driver. Ordinarily, one canaot go to sleep 
while driving an  automobile without having relaxed the vigilance which 
the law requires, and i t  lies within his own control to keep awake or t o  
cease from driving, and so the mere fact  of his going to sleep while 
driving is a proper basis for an  inference of negligence sufficient to make 
out a prima facie case against him for injuries sustained by another 
while so driving and sufficient for a recovery if no circumstances tending 
to excuse or justify his conduct are proven. I Blashfield Auto. L. & P., 
p. 466. Usually he has the choice either to keep awake or to cease 
driving. Whether he is actually negligent i n  the particular case is 
usually a question of fact for the jury. 4 Blashfield Auto..L. & P., 
p. 158. 

The approach of sleep, '(tired nature's sweet restorer," is usually indi- 
cated by certain premonitory symptoms, and does not come upon one 
unheralded. H i s  negligence, if any, lies in the fact that  he does not heed 
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the indications of its approach or the circumstances which are likely to 
bring it about. 1 Blashfield Auto. L. & P., 466. 

Presumably the driver had been awake since the morning of the pre- 
ceding day. She had been traveling almost continuously, mostly during 
the night, for about twelve hours. She had been driving 21/2 hours 
during the early morning. There was reason for her to anticipate a 
state of drowsiness and the resulting lack of alertness. She admitted 
that she fell asleep while driving. 

I f ,  as against a passenger, such circumstances are sufficient to make 
out a prima facie case on the issue of contributory negligence, JTelson 
v.. N y g r e n ,  supra, a fortiori,  they constitute evidence of negligence on the 
part of the driver. Hence, the issue of negligence as well as the issue 
of contributory negligence was properly submitted to the jury. 

The court instructed the jury "that the mere fact that the defendant, 
Maria Reid Baird, went to sleep and lost control of the car, if you find 
this to be the facts, would not in itself and standing alone make her 
guilty of negligence.'' I t  then charged as follows: 

"If the plaintiffs have satisfied you from the evidence and by its 
greater weight that the defendant, Maria Reid Baird, drove the auto- 
mobile and went to sleep while driving, and that prior thereto she had 
driven it under circumstances when she knew or in the exercise of due 
care should have known that she had become sleepy and drowsy; and if 
the plaintiffs have further satisfied you from the evidence and by its 
greater weight that in so doing the defendant, Maria Reid Baird, failed 
to exercise due care to keep a proper lookout and failed to exercise due 
care to keep the automobile under proper control, the Court instructs you 
that such conduct on the part of Maria Reid Baird would constitute 
negligence. And if the plaintiffs have further satisfied you from the 
evidence and by its greater weight that such negligence on the part of 
the defendant, Maria Reid Baird, caused the automobile to leave the 
highway and strike a telephone pole and was the proximate cause or one 
of the proximate causes of the injuries to the plaintiffs, the Court in- 
structs you that it would be your duty to answer the first issue in each 
case YES." 

This, we apprehend, is a correct statement of the New York rule. 
Exception thereto cannot be sustained. 

The defendants except "for that his Honor, in charging the jury, did 
not state in a plain and correct manner the evidence given in the case 
and declare and explain the law arising thereon, as provided by Consoli- 
dated Statutes, Section 564." This is a broadside exception and is too 
general and indefinite to present any question for decision. S. v. Dilliard, 
ante, 446, and cases cited. 
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m e  have examined the  other exceptive assignments of error .  I n  them 
me find n o  cause f o r  dis turbing t h e  verdicts and  judgments. 

As heretofore stated, this decision is bottomed on our  ~ n d e r s t a n d i n g  of 
the pertinent S e w  York  law. I t  becomes a precedent on that question, 
but  not on the  law of negligence i n  this  State. 

N o  error. 

W. R. WILLIAMS, ADMINISTRATOR WITH THE WILL ANNEXED OF OCTAVIA 
RAKD, v. PARKER B. RAND, W. K. RAND, THOMAS R. RAND, MRS. 
EUGENE C. ASDERSON, MRS. KATHERINE R. BERNHARD, ROB- 
EIlT LEE RAND, W. R. WILLIAMS, C. I.. WILLIAMS, HERBERT K. 
WILLIBMS, WILLIAM E. RAND, KENAN RAND, E. G. RAND, C. H. 
RASD, WILLIAJI R. RAND, HUBERT RAND A N D  MRS. LIXDA RAND 
BURTOX. 

(Filed 15 December, 1943.) 
1. Wills 9 31- 

The cardinal principle in the interpretation of wills is to discover the 
intent of the testator, looking a t  the instrument from its four corners, and 
to give effect to such intent, unless contrary to some rule of law or a t  
variance with public policy. 

In  construing a will, the entire instrument should be considered ; clauses 
apparently repugnant should be reconciled; and effect given where possi- 
ble to every clause or phrase and to erery word. And words should be 
given their primary or ordinary meaning. 

3. Same- 
I t  is permissible, in order to effect a testator's intention or to ascertain 

his intention, for the court to transpose words, phrases, or clauses; and 
the court may disregard or supply punctuation. 

4. S a m e  
Even worcls, phrases and clauses will be supplied, in the construction of 

a will, when the sense of the phrase or clause in quesl-ion, a s  collected 
from the contest, mnnifestly requires it. 

5. Wills 34- 

13y the use in a will of the words: "To my beloved brother, W. K. 
Rand, Durham, N. C., I bequeath my interest in 'Apt. House,' 125 Blood- 
worth St., Raleigh, S. C.-also y2 stock in Carolina Power & Light Co. 
after burial expenses-and putting plot in Oakwood Cemetery in perpetual 
care, the remainder, if there should be any, to be equally divided among 
the other brothers and sister (Mrs. Eugene Anderson I ," the testatrix 
clearly intended to give her interest in the apartment house and also 1/2 of 
all  of her stock in the company named to her brother W.; and the re- 
mainder of the stock in said company, if there should be any after burial 
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expenses and putting the cemetery plot in perpetual care, to be equally 
divided among her other brothers and sister, Mrs. E. A. 

APPEAL by plaintiff from B u r n e y ,  J., at June Term, 1943, of WAKE. 
This is an action brought pursuant to the provisions of the Uniform 

Declaratory Judgment Act, chapter 102, Public Laws 1931, K. C. Code 
of 1939 (Michie), section 628 (a) ,  et seq., for the construction of the 
holograph will of Miss Octavia Rand. 

The parties waived a jury trial and agreed that his Honor should 
hear the evidence, find the facts, and render a declaratory judgment 
thereon. 

The plaintiff appealed from the judgment entered below, and assigned 
error. 

D. B. T e a g u e  for plaintif f .  
No counsel for defendants .  

DENNY, J. The question presented on this record is the proper con- 
struction of the first sentence of Miss Rand's holograph will, which 
reads as follows : "To my beloved brother, W. I(. Rand, Durham, N. C., 
I bequeath my interest in 'Apt. House,' 125 Bloodworth St., Raleigh, 
N. C.-also yz stock in Carolina Power & Light Co. after burial ex- 
penses-and putting plot in Oakwood Cemetery in perpetual care, the 
remainder, if there should be any, to be equally divided among the other 
brothers and sister, (Mrs. Eugene Anderson)." Prior to the death of 
the testatrix she executed a deed to her brother, W. K. Rand, for her 
interest in the Apartment House referred to above. 

His Honor held that the proper interpretation of the above sentence 
was "that the said testatrix, Octavia Rand, bequeathed one-half of her 
stock in Carolina Power & Light Company by her said last will and 
testament to her brother, W. K. Rand, and the other half of her said 
stock in Carolina Power & Light Company to her brothers, Parker B. 
Rand and Thomas R. Rand, and her sister, Mrs. Eugene Anderson, 
subject to payment of burial expenses and putting plot in Oakwood 
Cemetery in perpetual care," and entered judgment accordingly. 

The plaintiff contends his Honor's interpretation is clearly erroneous 
and was not an interpretation of the language used in respect to the 
stock in the Carolina Power & Light Company, but was based upon a 
transposition of clauses in the will so as to completely change its mean- 
ing and rewrite the will. 

The plaintiff suggests two constructions of the sentence under consid- 
eration, neither of which was adopted by the court below: (1) That 
Miss Rand, by her will, intended to give to her brother, W. K. Rand, 
one-half of her stock in Carolina Power Ss Light Company, after the 
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payment of her burial expenses and putting plot in Oakwood Cemetery 
in perpetual care had been provided for therefrom; the remainder, or 
one-half of her stock in Carolina Power & Light Company, to be equally 
divided among the other brothers and sister, Mrs. Eugene Anderson. 
( 2 )  That  Miss Rand gave to her brother, W. K. Rand, one-half of her 
stock in Carolina Power & Light Company, as a trustee, the proceeds 
thereof to be used by him to pay the burial expenses of the testatrix 
and in putting plot in Oakwood Cemetery in perpetual care, and the 
remainder of such half of her stock, if there should be any, to be equally 
dirided among the other brothers and sister, Mrs. Anderson. That  as 
to the other one-half of the stock owned by the testatrix in the Carolina 
Power 6: Light Company, she died intestate. 

"The cardinal principle in the interpretation of wills is to discover 
the intent of the testator, looking a t  the instrument from its four corners, 
and to give effect to such intent, unless contrary to some rule of law or 
a t  rariance with public policy." Tfeyer I > .  Rulluclc, 210 IT. C., 321, 186 
S. E., 356; TT'illirrmson 1 . .  Cox, 218 N .  C., 177, 10 S. E. (2d),  662; Smith 
zq. Xears, 218 N .  C., 193, 12 S. E. (2d) ,  649; Culbrefl~ v. Caison, 220 
S. C., 717, 18 S. E. (2d) ,  136 ;  28 R. C. L., 211. 

I n  order to adopt the first suggested construction of this will, it  would 
be neclessary to strike out or completely ignore the effect of the clause 
"if there should be any," since this clearly modifies a r d  relates to the 
words "the remainder." I f  the other brothers and sister, Mrs. Eugene 
Anderson, are to receive whatever property is referred to as '(the remain- 
der," then such property is subject to deductions for burial expenses and 
putting plot in Oakwood Cemetery in perpetual care. We think the 
language used by the testatrix expresses the intention to have "the 
remainder," first subjected to the charges referred to therein, and the 
residue of the remainder, if there should be any, to  go to these legatees. 
To hold otherwise would give these legatees a larger bsquest than was 
contemplated by the testatrix. 

The second suggested construction is equally untenable. While i t  
appears from the record herein that  the testatrix disposed of only a part  
of her property by the will under consideration, and died intestate as to 
the other part, in construing a will the presumption against intestacy 
justifies an  interpretation of the present instrument to tEe effect that  the 
testatrix intended to bequeath all her stock in Carolina Power 8: Light 
Company, and we so hold. Coddington v. Stone, 217 N.  C., 714, 9 S. E. 
(2d),  420; Wrest v. Xurphy,  197 N .  C., 488, 149 S. E., 731; Smith v. 
C'reech, 156 N .  C., 187, 119 S. E., 3 ;  Crouse v. Barham, 174 N .  C., 460, 
93 S. E. ,  979; Austin I ) .  Austin, 160 N. C., 367, 76 S. E., 272; Powell 
1 % .  Woodcock, 149 N .  C., 235, 62 S. E., 1071. Furtherinore, we do not 
think the language used by the testatrix in her will supports an in t e rpe -  
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tation to the effect that she intended to create a trust and that  her 
brother, W. I(. Rand, as trustee, was to receive and dispose of the prop- 
erty, pay the burial expenses, put the plot in Oakwood Cemetery in 
perpetual care, and to equally divide the remainder, if there should be 
any, among the other brothers and sister, Mrs. Eugene Anderson. 

I n  construing a d l ,  the entire instrument should be considered; 
clauses apparently repugnant should be reconciled; and effect given 
where possible t o  every clause or phrase and to every word. "Every 
part of a will is to be considered in its construction, and no words ought 
to be rejected if any meaning can possibly be put upon them. Every 
string should gire its sound." Edens I>. Will iam, 7 N .  C., 31;  Lee v. 
Lee, 216 11'. C., 349, 4 S. E. (2d),  880; Bell I ? .  Thurston, 214 N .  C., 231, 
199 S. E., 93 ; West c. Xurphy, supra; Roberts v. Saunders, 192 N .  C., 
191, 134 S. E., 451; Snou, v. Boylston, 185 N .  C., 321, 117 S. E., 1 4 ;  
Hinson T. Hinson, 176 N .  C., 613, 97 S. E., 465; Bowden v. Lynch, 173 
K. C., 203, 91 S. E., 957; Satt~rwnite v .  Wilkinson, 173 N .  C., 38. 
91 S. E., 599; llfcCallum v. McCallum, 167 N .  C., 311, 83 S. E., 350; 
Alexander r .  Alpxander, 41 N .  C., 231; 28 R. C. L., 217. 

I t  is permissible, in order to effectuate a testator's intention, or to 
ascertain a testator's intention, for the court to transpose words, phrases 
or clauses. Heyer I > .  Bulluck, supra; Washburn I > .  Biggersfaff, 195 
N. C., 624, 143 S. E., 210; Gordon v. Elzringhaus, 190 N .  C., 147, 129 
S. E., 187 ;  Crouse v. Barham, 174 R. C., 460, 93 S. E., 979; Baker 2;. 

Pender, 50 h'. C., 351. 
Likewise, to effectuate the intent of the testator, the court may disre- 

gard or supply punctuation. Carroll 2. .  Herring, 180 N.  C., 369, 104 
S. E., 892; Bunn v. Wells, 94 N .  C., 67;  Stoddart v. Golden, 3 A. L. R., 
1060, 178 Pac., 707. Even words, phrases and clauses will be supplied 
in the construction of a will when the sense of the phrase or clause in 
question, as collected from the context, manifestly requires it. Washburn 
v. Riggerstaff, supra; Gordon v. Ehringhaus, supra; Crouse v. Barharn, 
supra; Howerfon v. Henderson, 88 N .  C., 597; Dew v. Barnes, 54 N .  C., 
149 ; Sessoms v. Sessoms, 22 N .  C., 453. 

Walker, J., speaking for the Court, in the case of Carroll v. Herring, 
supra, said:  "The primary object in interpreting all wills is to ascer- 
tain what testator desired to be done with his estate, and if i t  can be 
found in the language of the document, his intention always controls. 
I t  has been said that the cardinal rule of interpretation is that  we 
should seek first and throughout for the testator's intention, as expressed 
in his will, and in doing so any obscurity or doubt as to the meaning 
may be cleared u p  by giving words their primary or ordinary significa- 
tion, and so moulding the language by repeating, supplying, transferring, 
or substituting words and sentences, and so arranging them in a reason- 
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able manner and with proper punctuation as will more clearly disclose 
the true intent and meaning. 40 Cyc., 1386-1405." 

We think his Honor correctly interpreted the intention of the testa- 
trix. The meaning of the sentence under (*onsideration, as constructed 
by the testatrix, is somewhat obscure, however, if the rules of construc- 
tion applicable to the transposition of clauses, the supplying of words, 
and the latitude allowed in punctuation, in the interpretation of a will, 
are observed, the intent of the testatrix becomes clear. Applying these 
rules, the expressed intention of the testatrix may be more clearly stated 
as follows: To my  beloved brother, W. K. Rand, Durham, S. C., I 
bequeath my  interest in '(Apt. House," 125 Bloodworth St., Raleigh, 
N. C., also 112 stock in Carolina Power Ss Light Co., ths  remainder (of 
the stock in Carolina Power Ss Light Company), if then: should be any, 
after burial expenses and putting plot in Oakwood Cemetery in perpetual 
care, to be equally divided among my  other brothers ;ind sister, Mrs. 
Eugene Anderson. 

The judgment of the court below is 
,\ffirmed. 

PETE C H A S O S  v. JESSIE JIAR1,EP A S D  L E S A  MARLET 

(Filed 15 December. 1043.) 
1. Pleadings 9 3a- 

The meaning of C. S.. 506, is that the complaint shall vontain the mate- 
rial. essential. and ultimate facts upon which the right of action is based, 
and not collateral or evidential facts, which are only to be used to prove 
and establish the ultimate facts. 

2. Pleadings 29: Specific Performance 3 4- 

In a suit for the specific performance of a contract to convey land, 
where the complaint alleges in  dett~il a large number of receipts from 
defendant to plaintiff. constitilting w r i t t e ~ ~  men~orandn of the contract 
to convey, signed hy defendant. there was error i n  nllowing a motion to 
strike such allegations. 

Allegations of a complaint, in a suit for specific performance. detailing 
large numbers of payments and other matters wholly evidential or repeti- 
tious, are properly stricken on motion. 

,%PPEAL by plaintiff from Johnson, Speciul  J u d g e ,  a1 August Term, 
1943, of ROBESON. Modified and affirmed. 

Civil action for specific performance of a contract to convey land, 
heard on motion to strike allegations in the complaint. 



N. C.] FALL TERM, 1943. 739 

I n  allegations (1)  to (5), inclusive, plaintiff alleges the material, 
essential, and ultimate facts upon which his cause of action is based. 
I n  paragraph (6)  he alleges that the defendants accepted payments upon 
the contract of sale "and executed and delivered to this plaintiff receipts 
and memorandums, in writing, with respect thereto as follows:" He  
then lists in detail twenty-three receipts for "principal and interest.'' 

Having alleged in paragraph (5) that he has "paid to the defendants 
upon the installments upon the aforesaid purchase price of the said 
lands, together with the interest thereon, and has likewise paid to the 
defendants the taxes annually levied and assessed against the same, and 
insurance premiums upon the insurance upon the buildings situated 
thereon, as will more fully appear hereafter, and has at  all times 
promptly and fully complied with and carried out the terms of the afore- 
said contract and agreement on his part," in paragraphs ( 7 )  to (15), 
inclusive, he undertakes to allege in detail the checks paid on install- 
ments, insurance premiums and taxes paid, and other evidence relied 
upon by him to support the allegation that he has in all respects com- 
plied with said contract. 

I n  paragraph (17) he alleges his legal right to a decree of specific 
performance. 

The defendants, after answering, appeared and moved to strike para- 
graphs ( 6 )  to (15), inclusive, and paragraph (17). The motion to 
strike was allowed, and plaintiff excepted and appealed. 

F. D. Hackett, Jr., and V a ~ s w ,  McIntyre & Henry for the plaintiff, 
appellant. 

Robert H .  Dye for the defendants, appellees. 

BARNHILL, J. The oft-repeated pertinent provision of C. S., 506, is: 
"The complaint must contain-(2) a plain and concise statement of the 
facts constituting a cause of action, without unnecessary repetition; and 
each material allegation must be distinctly numbered." 

This means that the material, essential, and ultimate facts upon which 
the right of action is based should be stated, and not collateral or eviden- 
tial facts, which are only to be used to establish the ultimate facts. The 
plaintiff should allege all the material facts, the ultimate facts which 
constitute the cause of action-but not the evidence to prove them. 
McIntosh P. & P., 389, sec. 379; Winders v. Hill, 141 N .  C., 694, 54 
S. E., 440; Sums v. Price, 119 N .  C., 572, 26 S. E., 170; Revis v. Ashe- 
ville, 207 N .  C., 237, 176 S. E., 788; Hosiery Mill v. Hosiery Mills, 
198 N .  C., 596, 152 S. E., 794. With few exceptions, only the facts to 
which the pertinent legal or equitable principles of law are to be applied 
are to be stated in the complaint. McIntosh P. & P., 388, sec. 379; 
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Xoore  v. Hobbs, 79 N.  C., 535; W e b b  v. H i c k s ,  116 ?u'. (J., 595, 21 S. E., 
672; Lassiter v. Roper,  114 N .  C., 17, 18 S. E., 946; (:rump v .  ITfinzs, 
64 N.  C., 767; Ins~rrance Co.  v. Smathers ,  211 N. C., 373, 190 S. E., 
484; Woodley v. Combs, 210 S. C., 482, 187 S. E., 762; Poovey v. 
I'lickory, 210 S. C., 630, 188 S. E., 78. 

When a complaint is drawn in accord with the statute and states a 
cause of action, evidence of the facts alleged is admissible. I t  does not 
follow that  it is either necessary or proper to allege any and every fact 
evidence of which will be competent a t  the hearing. 

Hemured by these principles of law, we are constrained to hold that  
the complaint contains many immaterial and redundant allegations 
which were properly stricken. 

,lpparently, the careful and painstaking judge below was inadvertent 
to the language in paragraph ( 6 )  which alleges that  the checks listed 
constitute memoranda of the contract to convey. A written memoran- 
dum of the contract to convey, signed by the parties sought to be charged, 
is essential to plaintiff's cause of action. Lewis v. Xu.i*my, 177 N. C., 
17, 97 S. E., 750: Burriss v. Starr ,  165 N.  P., 657, 81  S E., 929; S m i t h  
1 % .  ,Joyce, 214 S. C., 602, 200 S. I?., 431. H e  may allege such as one 
of the ultimate facts relied upon. This he undertakes to do. The alle- 
gation should not be stricken. 

This was a motion to strike and not a demurrer. Hence the cuffi- 
ciency of the instruments alleged in this paragraph as, nlemoranda in 
writing is not challenged. That  is a qumtion to be decided a t  the 
hearing. 

Paragraph (17) is an allegation of lam and fact. I n  so f a r  as it 
alleges that  the plaintiff is ready, able, and willing to ?omply with his 
contract i t  is repetitious. From the striking of this palagraph plaintiff 
suffers no harm. 

The answer of the defendants is of record. The adrnissions therein, 
as they may be explained by the allegations in the complaint, are still 
available to plaintiff. The order striking allegations in the complaint 
does not render such allegations incompetent as euidenc? in explanation 
of admissions made in the answer. 

The judgrnent below must be modified in accordance n i t h  this opinion. 
Modified and affirmed. 
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(Filed 15 December, 1943.) 

1. Criminal Law § 52b- 

When defendants in a criminal prosecution, a t  the close of the State's 
evidence, move to dismiss and for nonsuit, C. S., 4643, and, after these 
motions are  overruled, introduce evidence but fail to renew such motions 
a t  the close of all evidence, the exceptions to the refusal of such motions 
a t  the close of the State's evidence are  waived. 

2. Larceny 5s 1, g- 

Upon a prosecution for larceny of hogs, the evidence tending to show 
that  prosecutor's hogs were left a t  large and wandered off to the premises 
of one of defendants, where they were secured by this defendant and 
taken by both defendants to a near-by town and sold, there is no error 
in a charge by the court that, if defendants took the hogs with intent to 
deprive the rightful owner thereof and dishonestly and fraudulently 
appropriated them to their own use and disposed of them, they would be 
guilty of larceny. 

3. Larceny §§ 5, 8- 
Where the evidence, in a prosecution of two persons for larceny of hogs, 

tended to show that one defendant secured the hogs wandering on his 
premises, and that he with the second defendant took the hogs to a near-by 
town and sold them, there is no error in a charg6 that  before any pre- 
sumption wo11ld arise that the second defendant was the thief, that  is 
presumption from possession, the jury must be satisfied beyond a reason- 
able doubt that  the second defendant was in possession of the hogs, and 
that they n-ere in his custody and subject to his control and disposition. 

4. Appeal and Error fj 29- 
Exceptions not set out in appellant's brief are  taken as abandoned. 

Rule 28. 

APPEAL by  defendants f r o m  Bone, J., a t  M a y  Term,  1943, of ROBESON. 
T h e  defendants were convicted of t h e  larceny of three hogs, the prop- 

e r t y  of H e n r y  H u n t .  
T h e  State's evidence tended t o  show t h a t  H e n r y  H u &  owned three 

hogs, t h a t  he lef t  his  home on Monday, 25 October, 1942, to  at tend the 
funera l  of his  daughter,  leaving t h e  hogs running  a t  large about his  
home;  t h a t  upon his  re tu rn  to  his home the  next day, Tuesday evening, 
he  found his  hogs had  disappeared;  t h a t  two weeks la te r  the  hogs were 
located a t  Rowland, where two of them had  been sold to H a r m o n i a  King ,  
and  one of them t o  J o h n  Thompson;  H a r m o n i a  K i n g  and  J o h n  Thomp- 
son purchased the  hogs f r o m  M. W. E p p s  and  Nelson Epps ,  "although 
M. W. E p p s  did the  ta lking and transacted the  business"; subsequently 
two of the hogs were returned to H e n r y  H u n t ,  bu t  the  th i rd  one was no t  
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so returned as it had been butchered; and the mother of the defendants, 
in their presence, paid to Henry  H u n t  $50.00 to "compromise the case." 

The defendants' evidence tended to prove that  the three hogs of Henry  
Hun t  alleged to have been stolen mere running a t  large, came upon the 
farm of the defendant, 31. W. Epps, and were doing damage to his crops, 
and after this had been going on for ten or fifteen days, 11. W. Epps  
shut the hogs u p  for a few days, made inquiry as to whose hogs they 
were, and not finding this out he carried them to Rowland and sold them 
to pay for the damage they had done to his crops; that  16. W. Epps  did 
not know whose property the hogs were when he sold them; that  Nelson 
Epps, while he went with his brother, M. W. Epps, to  Rowland when he 
sold the hogs, did not know for what purpose M. W. Epps  was going 
until he came to Nelson Epps' home to  get him to take h.,m to Rowland; 
that  the hogs were sold a t  Rowland in  broad daylight a t  2 o'clock p.m. ; 
that when X. Mr. Epps  learned tha t  the hogs belonged to Henry  H u n t  
he returned to Rowland and paid back to  Harmonia King and John 
Thompson what they had paid him for the hogs, procured the return of 
two of the hogs to Hunt ,  and paid Hun t  for the hog which had been 
slaughtered and could not be returned; that  X .  W. Epps  lived on his 
own farm near the farm of Henry  Hunt ,  and Selson Epps  lived on a 
farm adjoining the farm of M. W. Epps. 

The jury returned a verdict as to both of the defendants of guilty of 
larceny as charged in the bill of indictment, and from judgment of 
imprisonment predicated on the verdict the defendants appealed, assign- 
ing error. 

Attorney-General X c J l t ~ l l a n  and Assistant Atlorneys-General Pa t ton  
and Rhodes for the  S f a t e .  

J .  E. Carpenter  f o r  defendants,  nppellants. 

SCHESCK, J. While there are other exceptions in the record only four 
are set out in the appellants' brief. Those not so set O L L ~  in their brief 
are taken as abandoned by the appellants. Rule 28, Rules of Practice 
in the Supreme Court, 221 K. C., 562. 

Exceptions Kos. 11 and 12 relate to the refusal of the trial judge to 
sustain the respectire motions to dismiss the action and for judgment of 
nonsuit lodghd by each of the defendants when the State had produced 
its evidence and rested its case. C. S., 4643. After these motions had 
been overruled the defendants introduced evidence but did not renew their 
motions to dismiss the action and for judgment of non~u i t .  When the 
motions were not renewed after all the evidence in the case mas con- 
cluded the defendants \r aired their exceptions to the refuse1 of the motions 
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made a t  the close of the State's evidence. S, v. Chapman, 221 N. C., 157, 
and cases there cited. 

Exception No. 17, set out in the appellant's brief is to an  excerpt 
from his Honor's charge as follows: "If Henry  H u n t  owned the three 
hogs in  question and they were left on his premises by him and they got 
out, or by some means got from his place over to the premises of the 
defendant, Matthew Epps, and were on his premises, and Matthew Epps  
seeing them there and having in  his  mind the intent to  take them and 
to deprive the owner, whoever he might be, of his rightful property and 
to dishonestly and fraudulently appropriate the hogs to his, Matthew 
Epps', own use, and with that  intent in his mind, took these hogs up  and 
carried them away and disposed of them, he would be guilty of larceny 
as much so as if he had taken them from the premises of Henry  Hunt ,  
because if the hogs got out and wandered over to Matthew Epps' place, 
they were still ion&uctively in the possession of the owner, ~ e n r ~  
Hunt." This exception cannot be sustained. The excerpt to which it is 
addressed is in substantial accord with the excerpt from the charge in 
8. v. Holder, 188 N. C., 561, which was upheld by this Court, and was 
as follows: "Where property is lost and a person finds it, then the duty 
of the finder is to keep the property for the purpose of finding the owner 
and he must use reasonable means for the purpose of finding the owner. 
I f  he keeps it and keeps it intact for the owner, he has a right to do that, 
but if the property is not abandoned but is left by accident or lost and 
a person finds it and he takes it with the intention a t  the time of taking 
it to steal it, he is just as guilty of larceny as if he had gone in the night- 
time and stolen i t  secretly.'' 

Exception No. 18, set out in the appellant's brief, is to an excerpt from 
his Honor's charge as follows: '(Now, the evidence here tends to show 
that Matthew Epps  and Nelson Epps  were together down a t  Harmonia 
King's and had the hogs, sold them to her ;  however, Harmonia King 
testified that  Matthew Epps  did most of the talking. I do not recall 
that anybody has quoted any language used or said to have been used 
by Nelson Epps. Before any presumption would arise that  he was the 
thief, that  is, presumption from possession, you would have to be satis- 
fied beyond a reasonable doubt that  he was in possession of the hogs; 
that is to say, that  they were in his custody and under his control, and 
subject to his disposition. I f  the hogs mere stolen by Xatthew Epps  
and Nelson Epps  b a s  along with him a t  the time that  he stole them and 
was with him for the purpose of assisting and aiding and encouraging 
him in the larceny of the hogs, then he would be equally guilty with 
Matthew Epps." - 

The excerpt which the exception assails merely states that before any 
presumption could arise from the possession, the jury must be satisfied 
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beyond a reasonable doubt that  Nelson Epps  was in poijsessison of the 
hogs. The charge does not state that the possession alone was sufficient 
to convict, but, on the contrary, in the preceding paragraph i t  specifi- 
cally states that  the presumption is merely a presumption of fact and is 
to be considered together with all the other facts and circumstances in 
the case in determining the defendants' guilt or innocenccl. The defend- 
ants had no burden placed upon them by the assailed portion of the 
charge as contended by them. I n  truth, no mention of burden of proof 
is made, therein. Brogden,  d., in 8. 1 ' .  W h i f e h u r s t ,  202 S. C., 631, 
writes: "Consequently physical presence a t  the scene of larceny is not 
deemed to be absolutely essential to conviction if i t  appears that  the 
defendant actually 'advised and procured the crime' or aided and abetted 
the commission thereof." H o k e ,  J., in S.  2.. Overcnsh, 182 N. C., 889, 
writes, ". . . as to this offense (larceny) our decisions are to the effect 
that there can be no accessories, hut all who 'aid, abet, advise, or procure 
the crime are ~ r i n c i ~ a l s . '  " E x c e ~ t i o n  Xo. 18 cannot be sustained. 

V e  have carefully read the evidence in this case and arc! of the opinion 
that  when read in the light most favorable to the State ii; is sufficient to 
carry the case to the jury as to both defendants, even if the exception 
to the refusal to allow the motion to dismiss the case had not been waived 
by a failure to renew the motion a t  the conclusion of all the evidence. 

I n  the trial in the Superior Court, we find 
KO error. 

H. P. BROWN r .  THE BOARD OF CO1\IJIISSIONERS OF RICHMOND 
COUSTP, G. C. CADELL. CHAIRMAN; JAMES HAMER. JOHS C. 
XATHESOS, PAUL A. BROWN asn  ARTHUR CAPELL,  MEMBER^. 

(Filed 15 December, 1943.) 

1. Constitutional Law § 4d: Courts 9 5- 
The General Assembly, in the exercise of its permissible authority, may 

abolish a local court. 

2. Constitutional Law S 4d: Public Officers §§ 3, 5, 6- 

Vpon the ratification of a ralid act of the General Ai:sembly, abolish- 
ing an elective office, both the duties and emoluments of the office termi- 
nate. 

3. Constitutional Law § 4d: Municipal Corporations § 5-- 

There is a specific constitutional prohibition against gifts of public 
money, and the Legislature has no power to compel or even to authorize 
a m~inicipal corporation to pay a gratuity to an individual to adjust a 
claim which the mnnicipnlitg is under no lc'gal obligation to pay. S. C. 
Const., Art. I, see. 7. 
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4. Municipal Corporations 5 5- 

The Legislature may impose upon a municipality the payment of claims 
just in themselves; but the legislative determination that such obligation 
exists is not conclusive. The municipality may resort to the courts and 
there prove that no legal or equitable obligation exists against it. 

5. Municipal Corporations §§ 5, 8- 

A municipal corporation cannot, even with express legislative sanction, 
embark on any private enterprise or assume an r  function which is not in 
a legal senw public, unless by a vote of the majority of the qualified 
voters therein. X. C .  Const., Art. VI I ,  sec. 7. 

6. Municipal Corporations § l l d :  Public Officers 9 5- 

\17here the members of the gorerning body of a municipal corporation 
expend the funds of the municipality for a private purpose, without war- 
rant in law, they become personally liable. 

APPEAL by plaintiff from Olive ,  Special  J u d g e ,  at  February Term, 
1943, of RICHMOND. Affirmed. 

Petition for writ of mandamus .  
This case was here a t  the Fall  Term, 1942. B r o w n  v. Comrs .  of R i c h -  

m o n d ,  222 N .  C., 402. The essential facts there appear. 
On the hearing below the court found certain facts, concluded that  

chapter 11, Private Laws 1941, is  unconstitutional, and rendered judg- 
ment denying a writ of m a n d a m u s  and dismissing the action. Plaintiff 
excepted and appealed. 

W .  S.  T h o m a s ,  T h o m a s  L. Parsons ,  and  George S. Steele ,  Jr.; for 
plaint i f f ,  appellant.  

N c L e o d  & W e b b  and Vr i l l iam G .  P i f f m a n  for de fendan f s ,  appellees. 

BARNHILL, J. The local c o u ~ t ,  of which plaintiff was elected presid- 
ing judge, was abolished by the General Assembly in 1939. This was a 
permissible exercise of legislative authority. X i a l  1%.  E l l i n g f o n ,  134 
N. C., 131, 46 S. E., 961; 8. v. J e n n e f f e ,  190 N .  C., 96, 129 S. E., 184; 
Quern 2%.  ( 'omrs .  of IIa?jwood, 193 N .  C., 821, 138 S. E., 310; 12 Am. 
Jur. ,  53, see. 420. 

Upon the ratification of that  Act the office to which plaintiff had been 
elected became nonexistent. Both the duties and the emoluments of the 
office terminated. Plaintiff could render no further service and could 
claim no further compensation as a legal right. X i a l  v. E l l i n g f o n ,  supra. 

Hence, he has not been deprived of any property without due process 
of law and has no legal claim for salary accruing after the date the court 
ceased to exist. 

Even so, does the Legislature haoe authority to require a subordinate 
branch of the government to pay an individual a sum which it considers 
morally due?  The answer is found in the Constitution. 
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"No tnan or set of men are entitled to exclusive or separate emolu- 
ments or privileges from the community but in consideration of public 
service." I, sec. 7, X. C. Const. ' 

This constitutes a specific constitutional prohibition against gifts of 
public money, and the Legislature has no power to compel or even to 
authorize a municipal corporation to pay a gratuity to an individual 
to adjust a claim which the municipality is under no legal obligation to 
pay. 33 Am. Jur. ,  85 (11. 9 for authorities) ; Elliott Mi~nicipal  Corp. 
(3d) ,  305, see. 311; 1 McQuillin Xunicipal  Corp., Revised, 720, 722; 
Sfate I . .  T n p p n n ,  29 Wisc., 664, 9 Am. Reports, 622; P(7ople 2.. B a n k ,  
231 S. P., 465, 132 X. E., 231. See also A s b u r y  c. / l lbemarle ,  162 
S. C., 247, 78 S. E., 146. Nor may i t  lawfully authorize a nlunicipal 
corporation to pay gifts or gratuities out of public funds. 38 &Im. Jur. ,  
91, sec. 399. 

I t  is (competent for the Legislature to impose upon a municipality the 
payment of claims just in themselves for which an  equivalent has been 
received. But this power may not be extended to include the payment 
of gifts or gratuities out of public funds. 38 Am. Jur. ,  F. 90. 

The legislative determination that  an  obligation ex~sts  against a 
municipality is not conclusive. The municipality may resort to the 
courts and there prove that  no legal or equitable obligatioii exists against 
i t ;  for the municipality cannot lawfully make an aplnropriation of 
public moneys except to meet a legal and enforceable claim, and can 
make no paument  upon a claim which exists merely by reason of some 
moral or equitable obligation which a generous, or even a just, individ- 
ual, dealing with his o~vn  moneys, might recaognize as worthy of some 
reward. 38 ,Im. Jur. ,  91, sec. 399 (11. 19).  See also Hil' 7.. S f n n s b u r y ,  
n n f e ,  193. 

"No county . . . shall contract any debt, nor shall any tax be levied 
or collected . . . except for the necessary expenses thereof, uiiless by a 
vote of the majority of the qualified voters therein." -1rt. V I I ,  aec. 7 ,  
N. C. ('onst. 

,I municipal corporation cannot. eren with express legislative sanction, 
embark on any private enterprise or assume any functioii which is not 
in a legal sense public. 38 Am. Jur . ,  85, sec. 395 (see n. 9 for authori- 
ties). The funds of the municipality are nwessarily, directly or indi- 
rectly, raised by taxation. Consequently, thtl expendi tur~  of money by 
a municipality for private purposes does or may necewarily result in 
the taking of the property of individuals under the g u s e  of taxation 
for othw than public useq. I n  such a case it m n  make no difference that  
no immediate provision for taxes is made. The use of pitblic funds for 
private purpose increases the burden of taxation as certainly as if a tax 
for a private purpose was directly leried. 35 ,1m. Jnr . ,  56 (see n. 10) .  
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I t  follows that  the Legislature can neither compel nor authorize a " 
municipal corporation to expend any of its funds for a ~ r i v a t e  purpose 
without a majority vote of the electors of the municipality first obtained. 

The inhibition against contracting debts contained in this section of 
the Constitution is as binding upon the Legislature as upon the munici- 
pality, and it cannot do indirectly what the Constitution prohibits. -1 
debt the municipality may not contract cannot be created by legislative 
act. R. R. v. Commissioners, 72 N. C., 486. 

The defendant county is under no legal, equitable, or moral obligation 
to pay the amount demanded. The office held by plaintiff was abolished 
by the Legislature, and not by the county. Any wrong or injustice he 
has iuffered has been a t  the hands of the law-making body. I f ,  as he 
contends, it  failed to investigate fully and acted on false and misleading 
information the resulting loss to plaintiff is not chargeable to the defend- 
ants. df iy  attempt by them t o  i a y  the salary which would ha re  accrued 
had the court not been abolished would constitute a gift or gratuity. 
I n  no sense is i t  a necessary expense. 

But, argues the plaintiff, the county is a creature of the Legislature 
and as such cannot challenge the constitutionality of an  act of its creator. 
This we do not concede. But, even so, the individual defendants are the 
custodians of county funds. Upon them devolves the duty to raise by 
taxation the public revenue of the county and to direct its expenditure. 
I t  is they .the plaintiff mould have the court compel to act. I f  they 
expend such funds for private purposes without l ia r rant  in law the$ 
become personally liable. Hill v. S f a n s b u r y ,  supra. Surely then the 
defense is available to them, if not to the county. 

The plaintiff has failed to show a clear legal right to the remedy he 
seeks. Therefore, the judgment below must be 

Affirmed. 

STATE r. ROBERT RISISG. 

( Filed 1.5 J)ec>emher, 1913. ) 

1. Trial 4: Crin~inal L?w § 44: Appeal and Error 37b- 

The general rule is that the allowance of a motion for  continuance is 
in the sound diw-etion of the trinl judge and not subject to reoiew in  the 
absence of abuse of discretion. 

2 Same- 
Where a criminal prorecution is continued to the next regular term and 

prior thereto called for trial at a special term. there is no error for the 
court to refuse a continnance to such regular term, on the ground of the 
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lu~:~voit l :~l~le  al~scnc~. of n nintrri:~l espert witness for defense, it appearing 
t l ~ t  the solivitor ngrrt'tl not to offw eridcnce on tlie fncts. which it mas 
nllt,grtl n.onlt1 11e tlcnietl 11y such :111smt witness. 

3. Constitntional Law § 28: Criminal Law 46- 

Tlln'e is I I O  tltlnial of prisonc~~~'s right to confrontnticn. S. C. Const.. 
Art. I. sec. 11, by the refusal of n motioii to continue, on the ground of 
tlic al~sence of :I m:lteri:~l. e s l ~ ~ r t ,  fingc'rprint witness. it. appearing that 
the Stntr's solicitor ngrcetl that lie would not, nu1 did not offer eridence 
na to finger~rints.  

4. Crinlinal Law 4lg, 521, 

'I'lle cl ielc~ice of nccomplicc~s ic snfficicnt to carry the case to the jury 
nntl to jli.tify :l r e f n x ~ l  vf motion to nonsuit. C. 8.. 4G-13. 

The reflihal to allow nc-cusecl to reopen the cnsc ant1 introdurc. further 
evidence, nfter thc taking of c>~idcnce lint1 been closet1 :mtl solicitor's nrgu- 
mrnt concl~itled. \\.:I\ within the sound divretioii of the trial judge and 
not s ~ ~ b j e c t  to review e s ~ ~ e p t  for mnnifcst nl)uses thereof. 

6. Trial § 35:  Criminal Law § 33g- 
ICsceptio~~u to the court's statements of the eridenc~: are nntennble, 

where it docq not appear in tlie record that the alleged e w r s  were called 
to the nttention of tlie court in time to make correction. 

APPEAL by defendant f r o m  B t r r n e y ,  ,T., a t  F e b r u a r y  Special Term,  
1943, of NEW HASOVER. 

T h e  clefendant was convicted of feloniously breaking and entering the 
~varehouse of the TTTilmington Coca-Cola Bottling TITorke, Inc.,  wi th  the 
intent of stealing chattels, money and raluable securities therein, and  of 
the larceny of said personal property of said bottling vorks,  and f rom 
judgment of imprisonment predicated 011 the  verdict the defendant 
appealed, assigning error. 

d f f o w e y - C : e n e r n l  ; l Ic; lIul lnn ctnd A s s i s t n n f  L 1 f f o r r l e y a - ( : e r ~ c ~ n l  Pniton 
n n d  R l l o d e s  f o r  f h e  S f a f e .  

IV. L. F n r t n c r  trnd 1.1'. F. J o n e s  f o r  c l c f e ~ i t l a ~ i f ,  u p p c l l a n f .  

SCHESCK. J. T h e  bill of indictment upon which thfl defendant was 
conr.icted was found a t  the J a n u a r y  Term,  1043, of the Superior  Cour t  
of h'ew I I a n o r e r  County. ant1 charged tha t  tho cr ime was committed 
on 13 September, 1942. * l t  the J a n u a r y  T w m .  upon the  motion of the  
defendant the  case Tvas con t inwd till  tlie ~irtxt ensuing regular  term f o r  
the t r i a l  of cr iminal  case., which conrcncd in March ,  1943. Thereafter  
a special term for  the t r ia l  of cr iminal  cases n-a. called hy hi. E x c ~ l l e n c y ,  
the G o w r n o r ,  to  conr-ene on 22 February ,  1943. 
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At the February Special Term, when the case was called for trial, 
the defendant lodged a motion for a continuance, which motion was dis- 
allowed, and defendant preserved exception, and stressfully presented 
this exception both in b&f and oral argument on his appeal to this 
Court. 

The basis of this motion for contiiluance was the inability of the 
defendant to have in court as a nitness one Walter C. Dean, an  expert in 
fingerprint reading, who was sick in a hospital in Atlanta, Georgia. I t  
was made to appear that the defendant had arranged to have this witness 
in court a t  the regular March Term of court. but was unable to have - 
him p r e ~ e n t  at the February Term. I t  TTas further made to appear that  
it was the purpose of the defendant to use the testimony of the absent 
witness to cortradict evidence which the State would offer tending to 
s h o ~  that certain fingerprints found on the safe, out of which the chat- 
tels and money were taken, mere those of the defendant. Howerer, the 
record discloses that  the solicitor for the State agreed tha t  he would offer 
no evidence as to fingerprints, if the case were tried a t  the February 
Term. I n   tie^^ of this agreement, the court's refusal to allow the motion - 
for continuance cannot be held for error. The general rule is that  the 
allon-ance of a motion for continuance is in the sound discretion of the 
trial judge. ,C. c. L i p p a r d ,  a n f e ,  1 G i .  However, the defendant contends 
that  this case falls within an exception to the gcileral rule and is governed 
by the recent case of R. 1.. F a r r e l l ,  anfcl ,  321. With this contention we 
do not concur. Farrell's case is bottomed upon the theory that  the 
defendant war denied his constitutional right of confrontation, which 
carried with it not only the right to face one's accusers and witnesses 
~ v i t h  other testimony, but also an opportunity fairly to present one's 
defense. N o  such situation is presented hy the record in  this case. The 
only purpow for which it appearq the expert mitness x7as to be offered 
mas to meet evidence of the State relative to fingerprints found on the 
safe from which the property TTas taken. The solicitor's agreement to 
introduce no evidence as to fingerprints obviated any necessity for the 
testimony of the absent witness by way of confrontation o r  of presenting 
defendant's defense. The exceptive assignments of error relating to the 
disallowance of the motion for a continliance cannot be sustained. 

The defendant contends that the court erred in overruling his motion 
to dismisc the action duly lodged when the State had produced its evi- 
dence and rested it? case and rcnrnec! xvhen all the eoidence was con- 
cluded. (C. S., 4643.) This contention is untenable. Two witnesses, 
~ 2 1 0  nerc  originally indicted with the defendant and 'who subsequently 
tendered a plea of guilty, testified that  they, together with the defend- 
ant, entered the warehouse, broke open the safe, removed the money 
therefrom. and dirided it among the three. This evidence alone, al- 
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though the testimony of accomplices, was sufficient t o  caiary the case t o  
the jury, and  t o  sustain the verdict. S. v. L i p p n r d ,  supra .  

TT'e Lare  carefully examined the  other e x c q t i v e  assignments of e r ror  
i n  the record a d d r e s e d  to the admission and rejection of evidence and  
find t h a t  they a r e  without merit .  T h e  refusal of the t r i a l  judge to allow 
the defendant t o  reopen the  case and introduce fur ther  evidence a f te r  
the taking of eridence had been closed and the solicitor had  concluded 
his argument  was referred to  the  sound discretion of the  t r i a l  judge, to  
he rer iened,  if a t  all, only i n  tlie case of manifest abuw,  a condition 
tha t  is by n o  nlcans presented i n  this record. S. r .  R o b c r f s ,  138 S. C., 
460, 122  S. E., 8 3 3 ;  S. 1 % .  Ro,\h, 34 S. C., 362. 

T h e  exceptive assignnlents of e r ror  addressed to his I3onor's charge 
principally assail the statement of the evidence made  by the court.  
These assignments a re  untenable f o r  the  reason t h a t  i t  does not appear  
i n  the  record t h a t  the alleged errors  x e r e  called t o  the attention of the  
court  t o  enable h im to make  corrections if error  there was. S. 1'. H o b b s ,  
216 x. C'., 14, 3 S. E. ( 2 ~ 1 ) .  431 ; S. 1 % .  T T ' ( ~ g s f i ~ f .  219 S. ( I . .  15. 12 S. E. 
( 2 d ) ,  657. H i s  Honor  was careful to tell the ju ry  tha t  it  was their d u t y  
to consider all the eridencc whether it  wah (2alled to  their  attention or  
not. anti to disregard what  counscl, or even thc court,  stated tlie eridence 
was if wcl i  statcmcnt was a t  variance with  heir recollecdon tliereof- 
tha t  thc jury's recollection of the widence should guide then1 in deter- 
min ing  the facts. 

While  the ent i re  charge does not appear  ill the  record. we havc care- 
f11lly examined those excerpts which do appear  and ~ r c ~  find in them 
n o  prejudicial error. 

I n  our  opinion the case has  heen correctly tried and the judgment of 
the lower court  must  be affirmed. 

N o  error. 

(Filrd 15 December. 1043.3 

Taxation 9 3: Constitutional Law 5 4b- 
The total tns  assessment 11s n co~mty shall not esce~xl the constitu- 

tio11:11 limit for grnrrnl purposes. cscept wlieu lerietl for n special purpose 
: ~ n d  with thr sprcinl apprornl of tlie Gcnwal .lsscmhl~~, by special o r  
gcwxnl nct. S. C. Const.. Art. v, scc. 6 :  and Cumberland County is anthor- 
izec1 hy the -ict of 1023, now C.  S., 1207 (8',1,), to lery nll!ll~nlly fire cents 
only on tlie one hundred doll:~r rahat ion,  for maintaining comlty homes 
for the aged and infirm rind fo r  Filnilar pnrpows. Conc~tling that C. S., 
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1297 (2S) ,  and C. S., 1335, constitute special approval of the General 
Assembly for unlimited levy for a special purpose,  the^ are general acts 
and conflict with the provisions of the later act of 1923. 

APPEAL by defendants from S z m o c k s ,  J r . ,  J., a t  September Term, 
1943. of CCMBERLAND. 

Civil action for recorery of ad ~ * a l o r e m  taxes alleged to have been 
assessed illegally and paid under protest. 

The action being heard upon the pleadings and exhibits offered, and 
after argument of counsel, the court finds facts briefly these: ( 1 )  De- 
fendant Cumberland County levied nd v a l o r e m  tax for the year 1942 a t  
rate of $1.45 on the one hundred dollars property valuation for desig- 
nated purposes, including therein these items: ( a )  Fo r  general county 
fund fifteen cents, (b)  for health fund six cents, and, (c)  for poor fund 
seventeen cents. ( 2 )  Plaintiff, Atlantic Coast Line Railroad Company, 
a property owner and taxpayer in  Cumberland County, paid to tax 
collector of said county, on 15 January ,  1943, all of the ad v a l o r e m  
taxes assessed by said county against it, in which payment was included 
the sum of $2,487.07, representing a levy of twelve cents per hundred 
dollars valuation in the item of seventeen cents levy for poor fund or 
poor relief, x~hich  sum was paid under protest on the ground that  said 
part  of the lery and assessment for the poor fund or poor relief is uncon- 
stitutional and void for that  it is in excess of the fifteen cents limitation 
for  State and county taxes prescribed by the Constitution of Xorth 
Carolina, Article V, section 6, and also in excess of the special statutory 
authority for levying taxes by said county for poor fund or poor relief. 
And plaintiff duly demanded the refund thereof, and in due time insti- 
tuted this action to  recover same. 

The court, being of opinion that  defendant Cumberland County has 
no authority, under any special or general act of the General -4ssembly 
of North Carolina to levy an ad m l o r e m  tax for poor fund or poor 
relief in excess of five cents on the one hundred dollars valuation, and 
that the lev? of seventeen cents for the year 1942 is unconstitutional 
and void to the extent of twelve cents per h u n d ~ e d  dollars valuation, so 
adjudged, and rendered judgment in favor of plaintiff and against 
defendants for the amount of tax paid under protest. 

Defendants appeal to the Supreme C'ourt and assign error, 

T h o m a s  1Y. Davis, X .  1'. Hamhill, ,Jr., a n d  R o s e ,  L y o n  & R o s e  f o r  
p?ainti,ff, appel lee .  

R o b e r t  B. D y e  for  d e f e n d a n f s ,  appel lants .  

WINBORXE, J. Concededly five cents of the seventeen cents tax levy 
for  the year 1942 made by defendant Cumberland County for poor fund 
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or  poor relief is valid under C. S., 1297 (E!;), R. R. .t'. Lenoir County, 
200 N. C., 494, 167  S. E., 610. T h e  q u e s t i o ~  is whether upon the  facts  
of this c-ase the  remaining twelve ceuts of such l e y  is valid. T h e  rul ing 
of the court below i n  holding i t  t o  be invalid accords wi th  our v i e r .  

T h e  Constitution, Article V, section 6, provides i n  par t  t h a t :  "The 
total of the S ta te  and county t a x  on property shall not exceed fifteen 
cents on the one hundred dollars valuat ion of property, except when the  
county property t ax  is  levied f o r  a special purpose an13 with special 
approval of the  General Llssenlbly. which m a p  be done by  special or 
general ac t  . . ." 

Tlie General Assen~bly  of 1923 passed a n  , k t .  now C. S., 1297 (SIL) ,  
authorizing the boards of conlnlissionrrs of the ra r ious  c~ounties i n  the  
S ta te  t o  l e r y  annual ly a t ax  upon taxable property not to  exceed five 
~ e n t s  on the one hundred dollars ra lua t ion  for  the purpoce of maintain-  
ing  county homes f o r  the aged and infirm, and other s imilar  institutions 
-this to be i n  addition to a n y  tax  allowed by  a n y  special s ta tute  fo r  the  
enumerated purposes, and i n  addition to the rate  allowed b p  the Consti- 
tution. T h i s  Court ,  speaking of the  provisions of this s ta tute ,  and 
obserring, i n  tlie case R. R. 1 % .  Lc,loir Counfy, s ~ i y r a ,  tha t  the special 
a p p r o ~ a l  of the General .\ssemhlp m a y  be cxpreqsed by  a special or a 
general act, N. C. Const., T, scction 6, couqtrued the words '(county 
aid and  poor relief" to  be within the scope of the special purpose indi- 
cated i n  this statute, and held t h a t  the purpose so indicaied is a special 
p11rpos(~ within the  contemplatioil of the  con~t i tu t iona l  prorision. And 
it  is noted tha t  i n  this  s ta tute  t h e  General -lssembly has  placed s l imit  
of five cents fo r  such levy "in addition to  a n y  tax  allowed by a n y  special 
s ta tute  f o r  the above enumerated p~u-poses," and "in addition to the rate  
allowed by  the  Constitution." I n  other n.ords, i n  addition to the ra te  
of fiftcon cents allowed by  the  Constitution, , b t .  TT, secticn 6. a;. herein- 
above quoted, and to a n y  ra te  al loved by a n y  ~ p e c i a l  statute. the board 
of con~missioners m a y  not l e r y  f o r  such p u r p q c  a rate  i n  ewes. of five 
cents on the  one hundred dollars valuation of property. 

Appclllants contend, howerer, t h a t  the General Aqsemhly liaq proritled 
by qtatutes, C. S., 1297 ( 2 5 ) ,  and  C. S., 1335, tha t  the uoartl- of com- 
n~issioners  of tlw sereral  counties i n  the S ta te  a re  authorized to provide 
by tnsat ion f o r  thc maintenance, comfort and well orderi 1g of ;lie poor, 
and tha t  there n o  l imit  is placed upon the ra t?  of t ax  the b o a r ( l ~  of com- 
~nissioners  m a y  l e r y  f o r  this  purpose. Even  if i t  be c o n c ~ l p i l  t h a t  these 
acts constitute special approval  of the Genelxal A l s ~ e r n b l ~  for  unlimited 
levy for  special purpose, they a rc  general acts and conflict n.itli tlle 
prorisions of the la ter  act of 1923. Tliep do not come within tlie mean- 
ing of the  clause "in addition t o  a n y  ra te  :~llonetl by special statute" 
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which appears in the later statute. Hence, it is clear that  the General 
Assembly intended to limit to five cents the tax  levy for this purpose. 

Thus, when this conclusion is applied to the facts of the present case 
it appears that  the county has levied the full fifteen cents allowed by the 
Constitution for general purposes, and therefore, the levy of serenteen 
cents is invalid to the extent of twelve cents. 

Affirmed. 

STATE u. MJRL4 HILL. 

(Filed 15 December, 1943.) 
1. Courts 5 2a- 

Where the agreed case on appeal shows that the action originated in a 
municipal court and on apwal was tried in the Superior Court, the motion 
here of the Attorney-General to dismiss the appeal for lack of jnrisdic- 
tion in the Superior Court is properly denied. 

2. Indictment § 1- 

In a criminal prosecution in a municipal court for the. unlawful (1) 
barter, sale, exchange. ( 2 )  transportation, ( 3 )  purchase, receipt, posses- 
sion (for the purpose of sale) of intoxicating liquors, it appearing 
(though not in the record that the phrase "for the purpose of sale" was 
inserted by amendment of warrant in the Superior Court, after the State 
hnd rested its case, conceding that the court erred in wrmitting wch 
amendment, the error is harmless, as the jury returned a general verdict 
of guilty as charged-and there were two other counts in the warrant. 

APPEAL by defendant from O l i ~ e ,  Spccial  Judge, a t  23 March, 1943, 
Term, of GUILFORD. 

Criminal prosecution upon warrant  issued in municipal court of High 
Point  charging that  defendant did on or about 15  May, 1942, unlaw- 
fully (1 )  barter, sell, give away, furnish, deliver, exchange and other- 
wise dispore of intoxicating liquors, ( 2 )  transport and import intoxicat- 
ing liquors, and ( 3 )  purchase, receire, have on hand and possess (for 
the purpose of sale) intoxicating liquors-"65 pints of Federal tax-paid 
liquor against the form of the statute,'' etc. I t  is noted that  while the 
record does not so show, it is stated that  the phrase "for purpose of sale" 
appearing in the third count above was inserted by amendment in Supe- 
rior Court after the State had introduced all its evidence and rested 
its case. 

Upon trial in said municipal court, defendant being found guilty, 
judgment was entered that  he be confined in the county jail for six 
months to be assigned to work on the roads. The record proper on this 
appeal does not show any appeal entries in the municipal court. Yet in 
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the agi-eed case on appeal it is stated that  "this action originated in the 
High Point municipal court and on appeal mas tried in the Superior 
Court of Guilford County." I n  Superior Court the verdict is that "the 
,jury finds the defendant guilty as charged." The court thereupon pro- 
nounced judgment that  defendant be confined in the common jail of 
Guilford County for a period of eight months, to be assigned to work 
under the supervision of the State Highway and Public Works Com- 
mission. Defendant appeals therefrom to Supreme C'ourt, and assigns 
error. 

. l f torney-G'enernl , l ~ c V u l l a n  and  d s s i s f n n t  At torneys-General  P a t t o n  
(7nd R f i o d e s  for t h e  S f n f e .  

C .  S. C o x  for d e f e n d n n f ,  n p p e l l n n f .  

WIABORXE, J. The motion of the Attorney-General to dismiss the 
appeal for lack of jurisdiction in the Superior Court is denied for that  
it a p p ~ a r s i n  the agreed case on appeal that  the action originated in the 
municipal court of High Point  and on appeal was tried in Superior 
Court. 

On I he other hand, the question involved and presented on this appeal, 
as stated in appellant's brief, is whether the court erred in permitting 
the solicitor to amend the warrant as indicated in the foregoing state- 
melit of facts. I f  i t  be conceded that  the court did err  in this respect, 
the error is harmless because the jury has r12turned a general verdict of 
guilty as charged-and there are two counts in the warrant other than 
that charging unlawful possession of intoxicating liquors for purpose 
of sale. Moreover, as the charge of the court is not contained in the 
case on appeal, we must assume that the case was submitted to the jury 
on the charges laid in the warrant. 

K O  error. 

MRS. .J. C'. (ID:\ HI1,L) SJIALL v. J. K. DORSETT. 

(Filed 12 January. 1944.1 
1.  Bkaud g 1- 

'Po create n light of action for deceit there ninst be a statement by 
tlefmtlnnt ( a )  untrur in fact, ( b )  known by him to be untrue or made 
with reckless ignornnrr as to whether it be true or not, ( c )  made with 
i~~tcwt thnt the plaintiff shall act upon it. and ( d i  npo? which plaintiff 
ncls to his damage. 

[n nn action to recover damages for fraud where pl~intiff, a woman 
65 years of nye and of no business experience and of l~mited education, 
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sued defendant, a banker of large financial interests, and plaintiff's evi- 
dence tended to show that she consulted defendant, an old and intimate 
friend, about investing money and he invested her money in 1920 in a 
note secured by real estate mortgage, orer  four years past maturity. 
defendant assuring plaintiff that the note was "as good as  gold." that he 
would look out for its collection and payment of taxes on the property 
and that the principal could be collected a t  any time. \rliereas the prop- 
erty was not worth the debt and defendant did not collect the interest 
regularly and allowed the realty securing the note to be sold for taxes in 
1942. without notice to plaintiff, and plaintiff suffered a heavy loss from 
the investment, the allowance of motion for nonsuit mas error. 

3. Limitation of Actions §§ 2e, 3a, 4: FTaud § 11- 

Where defendant, a banker of wide financial dealings, invested in a real 
estate mortgage the money of plaintiff, an elderly woman of no husiness 
experience and of limited education and an old friend of defendant. and 
defendant represented that the investment mas "as good as  gold" and 
could be collected a t  any time, and he also promised to collect the interest 
and see that taxes were paid on the land. but allowed the land to be sold 
for taxes, without notice to plaintiff, there is sufficient eridence on the 
question of fraud to go to the jury in a suit instituted within three years 
of the discovery of the sale for taxes. C. S., 441 (9 ) .  

If a promise is made with no intent to perform it, and merely with a 
fraudulent design to induce action under an erroneous belief, or if a 
representation amounts to a statement of fact, although dependent upon 
future action, in either case there is ground for equitable relief. 

5. Fkaud 3s 1, 5- 

Where there is concealment of fraud or continuing fraud, the statute of 
limitations does not bar a suit for relief on account of it ,  and thereby 
permit the statute, which mas designed to prevent fraud, to become an 
instrument to perpetrate and perpetuate it. 

6. Limitation of Actions 9- 

When a confidential relationship exists between the parties, failure to 
discover the facts constituting fraud may be excused. As long a s  the 
relationship continues there is nothing to put the injured party on inquiry 
and he cannot be said to have failed to use due diligence in detecting the 
fraud. 

5. Fraud §§ 6, 1 4 -  
In an action by plaintiff against defendant for fraud in that defendant 

induced plaintiff to invest in a note, secured by mortgage 011 realty of 
inadequate value, the fact that plaintiff marked the note and mortgage 
"paid in full" upon a sale of the property, in an effort to realize as  much 
a s  possible out of the security, is not evidence of an estoppel, hut goeh 
only to the measnre of damages. 

8. Same-- 
After learning of the fraud of defendant, the plaintiff may ratify the 

contract, keep the consideration and sue defendant for the damages 
suffered by reason of the fraud. 
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, ~ P E A I ,  by plaintiff from ]:one, ,T., at  Nag Term, 19X1, of FOKSTTH. 
This is a civil action instituted on 21 October, 1942, to recorer dam- 

ages arising out of fraud alleged to have been perpetrated by the defend- 
ant upon the plaintiff. 

The plaintiff's evidence tends to show that in the year 1929 the plain- 
tiff recclived $7,000.00 from a life insurance policy held by her late 
li~isbantl; that  the plaintiff lived in Germanton, North Carolina, and 
the defendant lived a t  Spencer, Xor th  Carolina; that the plaintiff and 
defendant had been friends and neighbors in the years gone by in 
Spencer; that  in June,  1929, the plaintiff wrote defendant that  she had 
the money and wished to invest it, and asked the defendant's opinion as 
to depositing it in the Bank of Stokes; that the defendant replied to 
plaintiff's letter by offering to invest the money for her in paper "as good 
as gold," paper then held by the bank in Spencer in which the defendant 
was employed; that  as a result of defendant's letter the plaintiff went to 
Spencer to see the defendant and in .the bank in Spencer discussed the 
loaning of the money with the defendant, and was told by the defendant 
that if he was allowed to invest the money ('hr: would put ~t where it was 
as good as gold"; that  the plaintiff returned to her home in Germanton 
and there received a letter from the defendant under date of 11 June,  
1929, enclosing check on the Wachovia Bank & Trust  Company, where 
the plaintiff had the money deposited, made out for $6,915.00 with the 
statement, "I have two mortgages on good homes in Salisbury, North 
Carolina. Amount of both mortgages $6,915.00. . . . If you w a l ~ t  me 
to handle your money for you, you can sign the enclosed check and 
return back to me"; that the plaintiff signed the check and mailed it to 
the defendant; that  the defendant cashed the check and with the funds 
derived therefrom purchased two notes from the Bank of Spencer, one 
for $1,500.00 from one Meinus, and one for a balance of $5,415.00 from 
one John L. Nix  and wife, both notes secured by real estate mortgages 
on real estate in Salisbury, Xorth Carolina ; that the principal and inter- 
est on the Meinns note was collectrd in due course, and is not inrolred 
in this litigation; tha t  $5,415.00, the balance realized on the check, was 
invested in the purchase of the Nix  note; that the S i x  note was dated 
December 2, 1924, due six months after date, and was therefore more 
than four years past due at the time of its sale to the plaintiff; that the 
Nix note was originally for $6,000.00, but had been reduced by partial 
payment thereon, and was secured by deed of trust in which the defend- 
ant was trustee, and was held by the Bank of Spencer; that  the note had 
been given for the balance of $6,800.00 of purchase money for a house 
and lot in Salisbury sold to Nix  and wife by the defendant; that the 
drawers of the note, the Nixes, began payinq $80.00 per month on the 
note, but such payments had dropped to $36.00  PI- month prior to the 
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time defendant invested the plaintiff's money in the note; that  the de- 
pression of 1929 was a t  its depth and the officers of the bank, including 
the defendant, had been instructed to clear the bank of all real estate 
loans, including the Nix  note, prior to the time the sale of this note was 
made to the plaintiff. The evidence tends further to show that notwith- 
standing the situation surrounding this note the defendant represented 
to the r~laiatiff that the note was one of the best inreqtments in \I-hich to 
put her nzoney, and that  i t  "was as good as gold," and she could get her 
money out of it any time she wished, as the real estate securing the note 
would always be there unless destroyed by a cyclone or an  earthquake, 
and, that the defendant represented to the plaintiff that  Nix  and his 
wife, the makers of the note, were financially responsible, and that  the 
value of the real estate securing the note was greater than the amount of 
the note, and that  real estate mas an  advisable investment a t  that  time, 
and further that  the defendant agreed to look after the property, see 
that the taxes and insurance were kept paid, and generally to handle 
the investment in an efficient manner, all of which he neglected and 
failed to do;  that  from 1929 until the property waq sold for taxes in 
1942, the defendant continued to represent to the plaintiff that  the 
investment was a good and safe one. and on one occasion when the Nixes u 

failed to make any payments the defendant told plaintiff that  this was 
due to the fact  that  the Nixes had been sick, which statement was false 
and known by the defendant to have been false; that  on one occasion 
when plaintiff asked for her money the defendant advised her that  the 
h ' i x ~ s  could obtain an  HOLC loan for the major   or ti on of the amount " A 

due on the note and pay to her such amount, and execute to her a second 
mortgage for the balance due her, which second mortgage would be per- 
fectly good, and that  this representation was false; that  about 1933 the 
Kixes informed the defendant they could not pay for the property, and 
the defendant insisted that  they stay on in it and pay what they could 
as rent, and the Nixes staved on under these circumstances for nine 
years, and the defendant never communicated this circumstance to the 
plaintiff; also during this period from 1929 to 1942, a t  various times the 
h'ixes made certain payments on the note to the defendant which the 
defendant failed to account for to the plaintiff, the then owner of the 
note, and on one occasion when the plaintiff made urgent demands for 
payment of the note, in part or in whole, the defendant paid to the plain- 
tiff the sum of $388.00, which he had withheld from payments made .to 
him by the Nixes, to make i t  appear that  they had paid this total amount 
on the note a t  one time, thereby giving the appearance of ability of the 
Nixes to make such payment upon demand, mhich ability they never 
possessed ; that such actions on the par t  of the defendant in withholding 
many smaller payments and then paying a t  one time a larger paGment 
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and representing that such larger sum had just been  aid upon demand 
wert, taken to allay any suspicio~l on the part of the plaintiff and to 
forestall ally investigation tliat the plaintiff might otherwise have made; 
that no repairs were made on tlie house on the real estate securillg the 
S i x  note, and the termites almost destroyed i t ;  that  no taxes were paid 
on the house and lot after 1931, and in 10:37 suits were instituted by 
Rowan County and the City of Salisbury to bell the prop13rty on account 
of ~ ~ o n p a y n i e ~ l t  of taxes, and, although summons in the t a s  suits were 
scrvcd on the defendant as trustee in the deed of trust on the real estate, 
Ile did not advise the plaintiff of such actionh until a f tw  t l i ~  property 
was sold for taxes in 1942. 

The evidence further tends to show that in ,Ipril, 194-2, the plaintiff 
learned for the first time the true facts with respect to the representa- 
tions made to her by the defendant, and proceeded to redeem the prop- 
erty from the purchaser at tlie tax sale a i d  to pay off the t a s  judgnlents; 
that the plaintiff realized $1,998.39 from the sale of the llou-e and lot, 
net to he r ;  that  there was due 011 the principal of the note and the 
accrued interest a t  that  time the sum of $6,680.82; that  the l o v  to the 
plaintiff was $4,382.43. and this suit was instituted by her for that  
amount. 

The evidence tends not only to show that  the plaintif7 and defendant 
were erstwhile neighbors in Spencer, but they were friends of many years 
standing, that  the plaintiff was a woman 65 years of age with no business 
experience, and very limited education, while the defencant was a man 
of long business experience, being a banker, investor and real estate 
dealer for many years. 

I t  i!j the contention of the defendant that he did not make false and 
fraudulent representations to the plaintiff; tliat even if it should be 
found to the contrary, the plaintiff had made discovery of all the facts 
and circumstances alleged as constituting ihe fraud, more than three 
years next preceding the institution of this action, and lie pleads the 
three year statute of limitations ((I. S., 441 [9]) in bar (of the plaintiff's 
recovery; and that  the plaintiff has ratified the acts of the defendant 
and is thereby estopped to prosecute this action. 

When the plaintiff had introduced her evidence and rested her case, 
the defendant lodged a motion for judgment as in case of nonsuit (C. S., 
567), which motion was allowed, and from judgment prc.dicater1 on such 
ruling the plaintiff appealed, assigning errors. 

Fred  S. I I u f c h i n s  and  n. B r y c e  P a r k e r  for p l n i n f i f ,  appe l lun t .  
G. T .  Cnrsz('e11, J o e  11'. E r v i n ,  1'C'. P. P a n d r i d q ~ ,  trnd J .  E d r  M e -  

Xichrrel  for  d r f e n d a n t ,  rippellre. 
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SCHENCX, J. The first question which arises on this appeal i s :  was 
there sufficient evidence of fraud to survive the demurrer thereto? The 
answer to this question is i n  the affirmative. 

The evidence is to the effect that  the defendant, a banker of experi- 
ence and a friend of the plaintiff, a woman of no business experience, 
i n  response to her request of him for advice as to depositing her money 
in a certain bank replied that  he could invest her money for her so she 
would realize 6% therefor, that  he could and would invest it  so it would 
be "as good as gold," that  he would invest i t  i n  notes held by the bank 
and secured by mortgages on real estate worth much more than the 
amount of the notes, and that  plaintiff would receive her interest regu- 
larly and could collect the principal a t  any time she might desire; as a 
result of these representations the plaintiff placed her money in the 
hands of the defendant for investment and defendant invested $5,415.00 
in a note executed by one John  L. Nix  and wife, dated 2 December, 
1924, due in six months, which was more than four years past due, which 
investment was not good as gold, and the real estate securing the note 
was of less value than the amount of the note, and the plaintiff was not 
paid her interest regularly and was unable to collect the principal when 
she tried so to do. The evidence is further to.the effect that  a t  the time 
of the sale of this note to the plaintiff i n  1929 the national depression 
was a t  its full depth, that  real estate was of doubtful and uncertain 
value, and not advisable for investments. 

The evidence tends to show further that  the plaintiff relied upon the 
representations made to her by the defendant, and acted upon them by 
allowing the investment to be made upon the security recommended by 
the defendant, and that  she suffered by such reliance in that  she lost 
heavily upon such investment. 

~ h ;  specific representations made by the defendant to the plaintiff 
which the evidence tends to show were false, and known by the defendant 
to be false, were that the investment would be made in securities "as 
good as gold," that  the Nixes, makers of the note, were financially respon- 
sible, that  the defendant would see to the payment of the taxes upon the 
property securing the note, that  the Nixes could and would secure an  
HOLC loan to pay plaintiff the larger portion of the note and give her 
a second mortgage for the balance due thereon; that  the property secur- 
ing the note was of greater value than the amount of the note. 

Stacy, C. J., in Stoue 21. -1filling Cn., 192 N. C., 585, 135 S. E., 449, 
writes : "The general conditions under which factual misrepresentations 
may be made the basis of an action for deceit are stated in Pollock on 
Torts (12 Ed.) ,  283, as follows: 

" 'To create a right of action for deceit there must be a statement 
made by the defendant, or for which he is answerable as principal, and 
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with regard to that  statement all the following conditions must concur : 
" ' ( a )  I t  is untrue in fact. 
(1 ( (b )  The person making the statement, or the person responiible for  

it, either knows it to be untrue, or is culpal~ly ignorant ( tha t  i b ,  reck- 
lessly and consciously ignorant) whether it be true or not. 

" ( ( c )  I t  is made to the intent that  the plaintiff shall act upon it, or i n  
a manner apparently fitted to induce him to act upon it. 

" ' ( d )  The plaintiff does act in reliance on the statemrnt in the man- 
ner col i ten~~la ted  or manifestly probable, and thereby suffers damage.' 

"This formula has been approved by us in a n u m b ~ r  of decisions: 
C'or lc !~  ('0. 1 % .  (:ri,qgs, nnfc?, 1 7 1 ;  d~rnp~cirz  r .  I l ' o b t r c c ~ ~  (;roicsc~r\, 100 S. C'., 
603; I Io l l ingswor fh  c. S u p r e m e  Council,  175 X. C., p. 635; T T ' 1 z ~ f ~ l ~ u r s f  
v. Ins. GO., 149 N. C., 273." 

C. S., 441 (9),  reads : "For relief on the ground of fraud . . . ; the 
cause of action shall not be deemed to have accrued until the diwovery 
by the aggrieved party of tlie facts constituting the fraud. . . ." There- 
fore, the second question which arises is : was there sufficient evidence 
that tlie plaintiff did not make discovery of the facts 12onstituting the 
fraud of the defendant until the three years next preceding the institu- 
tion of' this suit on 2 1  October, 1942, to be submitted to the jury on an  
issue 1.elating to tlie three year statute of limitations pleaded by the 
defendant? The answer is in the affirmative. 

I n  lhe first place, the cridence discloses that  the relationship, both 
business and social, existing between the plaintiff and ~lefendant. were 
such that  the plaintiff was justified in having implicit cmfidence in the 
defendant-she was a womail 65 years of age without business experi- 
ence; he was a younger man with wide business experLence; they had 
been close associates, neighbors and friends in the years past. Therefore, 
whcn she made inquiries of the defendant as to the collection of the 
interei;t 01% a portion of the principal of the note, and was assured by the 
defendant that  the investment 1%-as safe, and the security ample, she mas 
thrown off her guard and led a n a y  from the discovery of the actual facts 
as they esisted until she v a s  informed in 1842 of the sale of the prop- 
erty u11der tax suits instituted in 1937. The evidence tendq to show that  
she n ils lulled to sleep by the blandishments of the defendant, in whom 
s h ~   laced absolute trust. 

"'l'l~c partieq were not a t  arm's length in leference to these representa- 
tions and d iJ  not h a w  equal opportunitiei of informing themselves." 
-Vny P. Loomis ,  140 K. C., 350 (356))  52  S. E., i2S. "The law does not 
requilc a prudent man to deal with everyone as a rascal, and demand 
covenants to guard against the falsehood of every representation which 
may be made as to facts IT-hich collstitute material irtducements to a 
contract." G'rifiu 1 % .  L u m b e r  Co., 140 X. C'., 514 (518))  53 S. E., 307. 
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Especially is this so when there exists a fiduciary relationship between 
the parties. d b b i f t  2.. Gregory et al.. 201 N .  C., 577, 160 S. E., 896; 
Bolich zl. Ins. Co., 206 N, C., 144, 173 S. E., 320. 

The contention advanced by the defendant that  the statements made 
by him to the plaintiff were mere promissory statements and that  the 
representations so made were mere opinions expressed and were there- 
fore not sufficient upon which to bottom an action in fraud is untenable. 
Bispham's Equity (9  Ed. ) ,  see. 211, is quqted with approval in ~ V c K a i r  
v. Finance C'o., 191 N .  C., 710 (717), 133 S. E., 85, as follows: "But if 
a promise is made with no intent to perform it, and merely with a 
fraudulent design to induce action under an  erroneous belief, or if a 
representation amounts to a statement of fact, although dependent upon 
future action, in either case there is ground for equitable relief.'' There 
is  evidence in the record from which the jury might well have inferred 
and found that  the defendant never intended to perform his promise to 
see that  the taxes on the real estate securing the note sold to the plaintiff 
would be paid, and that the necessary repairs would be made thereon, 
and that  the loan would be handled in an efficient and business-like 
manner ;  and that  such statements were made a t  the time of negotiating 
the loan and continued throughout the years from 1929 to 1942 to pre- 
vent any personal investigation by the plaintiff of the true status of the 
loan and its security. 

I t  is generally held that  where there is concealment of fraud or con- 
tinuing fraud, the statute of limitations does not bar a suit for relief on 
account of it, and thereby permit the statute which was designed to 
prevent fraud to become an instrument to perpetrate and perpetuate it. 
I n  J f m k  2.. Ti l l er ,  89 N .  C., 423, i t  is written: "It (statute of limita- 
tions) ought not, therefore, to be so construed as to become an  instrument 
to encourage fraud, if i t  admits of any other reasonable interpretation." 
I n  C n i t y p e  Co. I ? .  Ashcraf t ,  155 N .  C., 63, 71  S. E., 61, it is said:  
". . . though the declarations may be clothed in the form of opinions or 
estimates, when there is doubt as to whether they were intended and 
received as mere expressions of opinion or as statements of facts to  be 
regarded as material, the question must be submitted to the jury." 

I n  this case the plaintiff testified that  she did not actually learn of the 
deceit of the defendant until 26 March, 1942, when she was first informed 
of the tax sales. She had constituted the defendant her agent to invest 
her money and relied implicitly upon him. The law applicable is  well 
stated in 34 Amer. Jur. ,  Limitation of Actions, par. 168, p. 135, as 
follows : "Where a confidential relationship exists between the parties, 
failure to discover the facts constituting fraud may be excused. I n  such 
a case, so long as the relationship continues unrepudiated, there is 
nothing to put the injured party on inquiry, and he cannot be said to 
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hare  failed to use due diligence in detecting the fraud.  . . . Similarly, 
an agent, sued for fraud, cannot set up  that the principal should have 
suspected him." 

I t  is apparent from the record that  there is some evidence, more than 
a scintilla, that the plaintiff made no discovery of the facts constituting 
the fraud alleged prior to the three year period next pwceding the insti- 
tution of this action. 

The  third question here presented arises from the allegation of the  
defendant that  the plaintiff has ratified the acts of the jefendant and is 
thereby estopped to prosecute this action. This allegation, tlie burden of 
proof of which rests on the defendant, is not supported by such evidence 
as to justify the court in holding as a matter of law that  such estoppel 
existed, and, in effect, directing a verdict in favor of the defendant. 

I t  is the contention of the defendant that since the evidence of the  
plaintiff tended to show that  the plaintiff, after she discxered the fraud 
of the defendant in 1942, marked the note and deed of trust securing it 
"fully paid and satisfied" when the Nixes sold the real &ate, the plain- 
tiff released the security for the note and rebased the S ines  from fur ther  
personal liability, and that such action on ihe part of the plaintiff was 
in derogation of the defendant's interest. 

The action of the plaintiff in marking the note and deed of trust paid 
and satisfied was taken so as to clear the title and permit the real estate 
to be sold and thereby enable the plaintiff t o  realize what she could out 
of the security. One of the remedies open to a perso 1 who has been 
defrauded is to rat ify the contract and keep the consideration received 
and sue for damages occasioned by the fraud. Fields v. Browri, 160 S. C., 
295, 76 S. E., 8 ;  Buick Co. v. Rhodes,  215 K. C., 595, 2 S. E. (2d) ,  699. 
This remedy the evidence tends to show the plaintiff sought in this case. 
I f  the real estate was sold for less than its value or if the defendant was 
injured by the release of the makers of the note and deed of trust, such 
damage as he suffered therefrom should be adjudicated upon an issue 
relating to the measure of damage. Certain1.y the evidenc.e in the instant 
case, all of which was introduced by the plaintiff, does not justify the  
court holding as a matter of law that the estoppel plead by tlie defend- 
ant has been established. The burden of proving the estoppel was upon 
the defendant. The plaintiff, after learning of the fraud of the defend- 
ant, could rat ify the contract, keep what shta received and institute suit 
against the defendant for such damage as she suffered b-j reason of such 
fraud. Her  ratification of the coritract constituted no bar to her claim 
for damages on account of the fraud perpetrated upon her, but is in 
substantiation thereof. Buick Co. v. Rhodes,  wpm. Thus the plaintiff 
could give away the X i s  note, sell it  for  whatever she could get for it, 
or do whatsoever she pleased with it, since it was hers, so likewise she 
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could release the security therefor, and  the  only complaint tha t  the 

defendant could be heard to  make  was tha t  t h e  note, with i ts  security, 
was worth something and tha t  the  plaintiff gave away this  value or  
released i t  fo r  less t h a n  its worth, and thereby increased the liability of 
the  defendant. T h i s  question arises, however, only on the  issue of dam-  
ages-and not estoppel. 

T h e  judgment of the Superior  Cour t  is 
Reversed. 

J O H S  ROI)  C'OGGISS, J l i .  sr J O I I S  R O D  COGGIXS, SIX., 111s NEXT FRIESI). 
AXLI 1 l A R S H A L L  STEWAIIT, JR., sr 11AESIIAI,I, STEWAHT. SR.. HIS 
SEXT FRIRIC\I), Y. T H E  B O A R D  O F  E1)CCATIOS O F  T H E  CITY OF 
L)I'KIIAJI. A CORPORATIOR. 

(Filed 1 2  J:~nunry, 1944. ) 
1. Schools 99 3, 6- 

The e.stal~lislln~el~t and operxtion of the public school system is iuncler 
the control of the legislatire hrnr~ch of the gorernment, subject only to 
the pertinent constitntional provisio~~s ns 10 nniformity, see. 2, Art. I S .  
xnd length of term. see. 3, Art. IS .  

9. Schools 6, 7, 8, 27- 
The Ixgislatl~re may delegate to the local school administrative lmits 

the power to makc s11c11 rulcs :111tl regl1l:ltions :IS may be deemed Ilecessary 
or t~sl)ivlient. and n-hell so c1elcg:rted it is pccnlinrly within the pro~ince  
of thr ;~tlmi~listrntirc otficers of the local unit to tletermille \vliat things 
are  t1etrimeut:ll to the sncwssful manage~nent, good order, and discipline 
of t h t ~  sc.hools ill tllclir c.llarge :111tl the rules rtqr~iretl to produce thostL 
conditions. 

3. Schools a# 7, %-- 

I t  is gr~irrnlly 11el(l that local school authorities Ilnre the inherent polrt'r 
to n~;rl<cs rnlcs :11lt1 regnlations for the discipline, gorerllmmt. and nl;1nngt1- 
mctnt of the schools ;r~rd 1111pils wit1ii11 their district. With 11s thert, is 
;1111ple st;~tutory nntlrority. G. S.. ch. 113. 

4. Same- 

3. Same: Constitutional Law a 12- 



,IPPLAL by plaintiffs f rom (;rod!/,  Etnt rqcltrc i/ .Jut lqc.  a t  October 
T w i n ,  1943, of DT RIIAJI. , I f i r~l lcd.  

Civil actioii to  reqtraiii the enforcelricnt of a rille or reholutioii adopted 
by the defelidaiit boartl relating to cond~lc t  of ~ u p i l s  i11 tlic public ~ h o o l .  
of the P i t y  of Durhaiii ,  h a r d  on dcmurrcr .  

Tlir action n a s  instituted by plaintiff J o h n  Rod Coggill.:. J r . ,  a d  
complaint n a s  filed i11 his behalf. Tliereaftc.r, plaintiff M a r ~ h a l l  Stew- 
a r t ,  J r . ,  appearrtl  and had h i i n ~ l f  iliatlc ~ x i i t y  plaiiltiff, hut lie filed no 
pleadii~gs. 

T h e  facts  as alleged ill the  conlplaint a re  : 
T h e  defciidaiit ib the goreriling board of tlir, Ci ty of I h r l i a n ~  Scliool 

D i ~ t r i c t .  T h e  original plaintiff is a reiident of said scllcol di-trict. i i  a 
htndent duly enrolled i n  tlic Senior  l I igl l  School under  ilie jnristliction 
of tlic dcfendaiit, and intends to ellroll a i d  colitinuc his studies d u r i n g  
the  .:cliool year  1943-1944. 

On 6 -Ipr i l ,  1943, the tlefeiitlanl board a t l o p t d  a r e w l u t i o ~ i  rclatliig 
to nlcinhersliip of pupils i n  -cerct .:ocictiw and fraternities, t o  I~ccoinc 
effertivc a t  the opeiliiip of the F a l l  Term,  1943. T h e  resolutioll, together 
x i t h  a foreword, a copy of the required pledge, and "nc te  t o  parents," 
11 aq 1n:iilcd to  the parciits reaiding n itliiii w i d  di-trict,  i i ic l~~cl ing t h c  
 parent^ of the plaintiff, as fol lo~vs : 



way against false conceptions of superiority and the setting u p  of ar t i -  
ficial social distillctions. 

"Tlie Board has, therefore, worked out a plan designed to eliminate 
school pupil membership i n  secret ~ r ~ a n i z a t i o i i s .  I t  is heliered t h a t  
this plan w l ~ c n  understood and riiatlc effective will h a r e  the  ful l  a p l r o v a l  
of the  g rca t  major i ty  of parents  and  and will br ing ahout a much 
niorc desirable condition i n  the .Junior and Senior H i g h  Schools. Under  
tli i i  plan new regulations gowrning  participation i n  school activities 
nil1 become operative a t  the beginning of the school year  1943-104-2. 

" S T U D E S T  , I C T I V I T Y  PLEDGE : 

( I Ie re  appcars  a declaration t h a t  the signor is not a n le in lw or  
"pledge" of ally f ra te rn i ty  o r  society not approvccl by the  school board ;  
that  Iw will not join a n y  such society o r  attend thc meeting, of same or 
an! funct ion sI)onwred by i t ;  and t h a t  h c  will not contribute funds to  
or par t ic ipate  i n  a n y  of the  activitic. of a n y  such organization.) 

(ir allure . to  sign this pledge n ill prevent your  child f rom taking par t  
in  school aptivitie.. LI wggcstive list of activitirq ( a n d  the list of 
acstivitie. is not a t  all  esliau,tive) f rom nliicli member.; of f raterni t ies  
or sororities, or unapprovctl clubs, and stuclc~its who fai l  to  sign this 
pIedge a re  barred. if given on the rererye side of this  form. 

"Holding a n y  office of S t d e l i t  Body, Homeroom Class or Club. 
"Taking par t  i n  all  intra-mural  and inter-wholastic activities or con- 

test,, both Athletic and Literary.  
"liepresciiting tlic school o r  class o r  a n y  organization i n  a n y  capacity. 
" S e r ~  ing  as Edi to rs  or J lanagers  of a n y  .cllool p~iblications. or wri t ing 

articles therefor. 
"Taking p a r t  i n  the Senior  play or other d ramat ic  activities. 
"I'nrticipating in Aisenih1,~- or R o m c r o o n ~  programs. 
"Scrr ing as  Cafeteria or L ibra ry  Iielprr. 
"Att tnding H i g h  School dance. or socials. 
"Scr \ ing  as  l lon i to rs  i n  a n y  capacity. 
"13ecomi11g a nicmber of a n 7  school-qponiored club, society, o r  organi- 

mtion.  
"Hcl)resenting the scllool in  S t u d m t  Government activities. 
"I. 'The ,pccific r e q u i r e m r n t ~  for  a school club or organiyation t o  he 

a ~ ~ p r o ~ c d  by the Pr inc ipa l  arc. as fol lons : 
(There  i k  bcre liitetl requirements. 9 in  111111111er. not mater ial  to  the 

dcciiion of this ca-e.) 
"IT.  T h a t  a imifornl proccdurcl be fo l lo~\cd  i n  all qchools, t l i ~  out- 

stailding point i  of nliich shall bc as follon. : 
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"1. Principals shall explain fully to their faculty members the Board's 
policy toward secret organizations and enlist their active co-operation 
in cornbatting them. At the beginning of the first semester of the session 
1943-1944, pledge forms shall be distributed by the Principal to those 
i11 charge of homeroon~ groups in Junior and Senior High Schools who 
will give the pupils an opportunity to sign the pledge, and shall report 
to the Principal those who fail to sign. S e w  students enrolling in  the 
schools will be giren an opportunity to sign pledges s t  the time they 
enter. 

" 2 .  Pupils  who do not sign the pledge shall be int2rviewed by the 
Principal to ascertain why they failed to sign, and to make sure that 
such pupils understand the regulations of the Board of Education gov- 
erning eligibility of pupils for participation in school activities, as 
listed. A list of all pupils signing the pledge and therefore eligible for 
participation in all school activities shall be furnished to all teachers in 
the school. Pupils not on this list shall not be eligible -0 participate in 
any of the enumerated school activities. 

"3. The parents of pupils who refuse to sign shall be interviewed by 
the Principal with a view to securing their co-operation. 

"111. Principals and teachers shall exercise all diligence to see that  
pupils loyally observe their pledges. I f  a pupil has delil~erately yiolated 
the pledge, or misrepresented his status in signing the pledge, he shall 
be disciplined by suspension from school. An agreemenl, satisfactory to 
the school authorities, as to the pupil's future relation with any secret 
organization must be reached before he may return to ~chool." 

The plaintiff is a member of P h i  Kappa Delta fraternity, which 
fraternity comes v i th in  the condemnation of the resolution a d o ~ t e d .  
,It the time of the institution of this action plaintiff had not signed the 
required pledge, and is reluctant to do so. 

I t  is further alleged that  the d ~ f e n d a n t  threatens to deprive plaintiff 
of the right to become a member of the high school foothall team and to 
deny him all other extracurricular privileges and advantages guaranteed 
by the public school laws of the State unless he signs said pledge. 

Temporary restraining order was issued. When the rule to show 
cause came on to be heard the defendant demurred "for that the coni- 
plaint does not state facts sufficient to constitute a cause of action." The 
court below entered judgment sustaining the demurrer and dismissing 
the act ion. Plaintiffs excepted and appealed. 

S. C'.  Chrcmbers  f o r  plaintilfjcs, n p p e l l n n f s .  
F u l l e r ,  Xcnt le ,  17nt,cfend & F u l l e r  f o r  d c f e n r l n n f ,  a p p e l l e e .  

BARKHILL. J. The State provides free educational facilities for the 
children of the State, and each child has a right to attend the schools of 
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his district.  B u t  thii: is not a n  absolute right.  Schools to be effective 
and fulfill the  purposes f o r  which they a re  intended must  be operated i n  
a n  orderly manner .  Machinery to tha t  end must  be proridetl. Reason- 
able rules and  regulationi: must be adopted. T h e  r ight  to attend school 
and clainl the benefits afforded the public school system i.; the r ight  
to attend subject to  all lawful  r u b  and regulation\ prescribed for  thp 
g o r e r n m ~ n t  thereof. This  is all  the plaintiff m a y  claim. 24 1 .  C. L.. 
621. 

T h e  e~tabl iel imeat  and operation of the  public school system is under  
the control of the legislative branch of the government, subject only to  
p e r t i n ~ n t  constitutional prorisioils as to uniformity,  see. 2, Art .  I S ,  
and length of term, sec. 3, Ar t .  IS. TT'zlkinson r > .  Board of E d ~ r r n f i o n ,  
199 S. C., 669. 155 S. E..  562. I t  ma. delegate to  local adniinistrative 
units the power to make such rule; and  regulations ac m a y  be deemed 
neces.ary or expedient, antl when so delegated i t  is peculiarly within the  
~,rovince of the adminisrative officprq of the local uni t  to  d e t e r n i i n ~  what  
things a re  detrimeiltal to the successful n~anagernent ,  good order, and 
t l ivipl ine of t h r  xllools i n  their  charge and the rule.. required to  produce 
tlloie conditions. 24 R. C. L.. 576. 

I t  iq generally held tha t  local .chool authorities have the  inherent 
poner  to  make rules and regulations for  the discipline, government, anti 
rnanagenleilt of the  schools and pupils within their  di i t r ic t .  24 R. C. L.. 
574. T i t h  us  there is ample s tatutory authority. 

T h e  school law of the S ta te  was revised, codified, arid re-enacted i n  
1923. Ch.  136, Publ ic  L a n s  1923. This  Act, as amended, provides tlie 
machinery f o r  the operation of our  public school iyqten~.  See ell. 394. 
I'ublic L a w  1937, and ch. 358, Publ ic  L a m  1939. See also G. S.. 
ch. 115, fo r  recodification. 

E a c h  County Board of Educat ion is vested with authori ty  to fix and 
determine the  method of conducting tlle public schools i n  its county so 
21- to furnish the most advantageous method of education available to  
tlle children at tending its public schools. Sec. 31. I t  m a y :  (1) fix the 
t ime of opening a i d  clo.ing d ~ o o l q ,  see. 3 2 ;  ( 2 )  determine the length 
of the school day, see. 33 ; ( 3 )  enforce the compulsory school law, see. 3-1; 
(4)  l p o ~ i d e  for  the teaching of cer tain subjects i n  elementary schools. 
iec. 3 9 ;  ( 5 )  determine the iiwes-ity f o r  kindergarten., .ec. 40; ( 6 )  pro- 
vide f o r  a t ra ining school fo r  each race, see. 4 1 ;  ( 7 )  make  rules and 
~ ~ g u l a t i o n ~  not i n  conflict with S ta te  law for  the  guidancr  of the County 
Supel intendent  as  the enforcelllent officer, see. 4 7 ;  (8) make al l  just and 
needful rules a i d  regulatioiii go le rn ing  the conduct of teacher., princi- 
pals, and supervisors. qec. .53; ( 9 )  provide for  the t raining of teacher>, 
-ec. 54. I n  addition it  is give11 pcneral control and >upervision over all  
matters  pertailling to  the  public v l i o o l ~  u i t h i n  its county, see. 30, antl 
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all powers and duties conferred and imposed by law respecting public 
s~hools,  which are not expressly conferred and imposed upon some other 
officials, are conferred and imposed upo11 the county board of education. 
Sec. 29. 

TYhat, then, is the present status and authority of the defendant board? 
Pr ior  to 1033 i t  derived its authority from the Act rreating the town 

of Durhani public school district, a special charter distr ct, ch. 86, Public 
L a w  1S87. But  in 1033 the Legislature adopted a new system of local 
unit organization of the public schools of the Stat?. ('11. 562. Public 
Laws 1933. I t  abolislied all special tax and special charter districts and 
directed the State School Conmissioi~ to classify each county as an atl- 
mini-trativc unit, to be divided into coavcnient qcliool districts. I t  was 
further  pro^-ided that any newly constituted district hal-ing a school popu- 
lation of 1,000 or more for the school ?ear 1032-33 in which a special 
charter school was then being operatrd should be classified as a city 
administrative unit, to be dealt with by tlic State school authorities in all 
mat t tw of school administration as a county a t lnhis t ra i iuc  unit. Scc. 4. 
Admittedly, this provision inclutlcd tlic "Durham public* ichool tii+trict," 
~ v l ~ i c h  has since ol~erated as a city administ~*atire unit. 

The trustees of a special charter district and thew successors, by 
whattlver name knonn, are retained as the governing body of such dis- 
trict. Sec. 4. (See also see. 5, ch. 455, Public Laws 1935, sec. 5, cli. 
304, Public Laws 1937, and sec. 5, ch. 353, Public Laws 1939.) And 
the general administration and supervision of their district is com- 
mitted to their care. G. S., 115-8. 

Thus the City of Durham unit, for the purposes of administration, 
is a county unit, and its trustees are rested with a1 the power ancl 
authority ~vi th in  their district conferred upon the county boards of 
education. This includes the power to make, promulgate, and enforce 
such rules and ~.egulations as they, in their discretion, deem reasonably 
necessary for the good management of the schools and the discipline of 
its pupils. Only thus may they fully exerc~ise the "general control and 
supervision over all matters pertaining to" the schoclls committed to 
their care. 

After investigation and thoilghtfid consideration the defendant board 
conclilded that membership in secret societies known as Greek letter 
fraternities and sororities was detrimental to the beat interests of the 
school.. They first sought to remedy the caondition through the volun- 
tary (10-operation of parents. Fail ing in this and being conrinced that  
"marc> effective measures" n-ere essei~tial to eradicate from the schools 
"influences that  are harmful to the existmce and ~ ro lno t ion  of real 
democratic ideals and proper social bcha~ior"  and tl-, guard against 
"false conceptions of superiority and the setting up of artificial social 
distinctions," it adopted the rule set out in the  complain^ as Exhibit I. 
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T h e  rule makes n o  at tempt to  deny.plaintiff a n y  instruction afforded 
by c l a s  work or  hg  tlie required curr iculum of the  school. N o r  is he  
denied the r ight  to  part ic ipate  i n  extracurr icular  activities. I t  is merely 
made optional with h im to determine xhe ther ,  against the known wishes 
of the  school authorities, he  prefer., to  continue his membership i n  a 
secret society and  thereby forfei t  participation i n  the privileges afforded 
by the extracurr icular  activities of the  schools, which, by compliance 
with the rule, would he available to  him. I I e  has now arrived a t  one of 
the cro-roads of life. I I e  must decide n h i c h  course he will take, and 
the choice is his. 

O ~ d i n a r i l y ,  complaint,  of disaffected pupil, of the public scliools 
againkt rules and r ~ g u l a t i o m  l)ronlulgated by school hoards fo r  the  
gove lnn~ent  of the  schools r a i v  question, ccsentiallp political i n  nature,  
:tnd the reniedg, if any,  ib a t  the ballot box. B u t  the unreasonableness 
of \ucll a rule  i i  a judicial queition, and tlie courts have the right of 
rc\  ien-. They  v i l l  not hesitate to intervene in proper ca>es. I n  doing 
so, l i o ~ i ~ c ~ e r .  i t  v i l l  be kept  i n  mind  t h a t  the local board is thp final 
authori ty  i o  long a1 it  acts i n  good fa i th  and re f ra in i  f rom adopting 
regulationi nl i ich a re  clearly a rb i t ra ry  or unrcasonahlc. I t  will he 
~ e r n c n ~ b c l w l  also tha t  reqpect f o r  constituted authori ty  and ol~ediencc 
tlierc'to i* a n  es-ential lc-ion to qual i fy one for  the duties of citizenship 
and that  t h r ~  ~ h o o l  i; a n  appropriate  place to  t m c h  t h a t  Icwm.  

I f  thc opinion of court o r  ju ry  i~ to he substituted f o r  the jutlpmcnt 
and ( l l i c r ~ t i o n  of the board a t  the nil1 of a disafferted pupil,  the gomrn-  
merit of our  ~ l i o c ~ l s   ill be seriouily impaired, and  the position of scliool 
board. i n  dealing nit11 such caws will bc 111o.t precarious. T h e  Court ,  
therefore, d l  not consider wlietller quch rule, and  regulations a re  wise 
or es1)etlirnt. N o r  nil1 it  interfere with the  exercise of the ~ o u n d  dibcre- 
tion of vliool tru.tc3cs in  matters  col~fided by law to their  discretion. 

T h e  f i l~dinps and conclu,ion of the local hoard a r e  conclu4ve unless 
it  act< c o ~ r n p t l g ,  i n  bad fa i th ,  or i n  clear abuse of its powers. F t n c k  c. 
F r ~ ~ f t o n ~ c l  ,St hool I ) i s f~ . ic  t ,  196 X. TI7., 532;  i 9 f n f ~  cx rcl. I l r ~ s a e r  v. 
D i s f r i c l  Iloctrd, 133 TYisc., G19, 116 S. TT., 232;  T n n i o n  L .  - l t c K e r i ~ ~ e y ,  
33 1 .  I. , 7 T h e  Court  nil1 interrene only when necessary to 
p r e w n t  \uch action. P ~ t c  c. H o o d  C'oinr. o f  B a n k s ,  222 N. C., 310;  
H ~ l k ' s  ~ ~ ~ p ( ~ r i m ~ n t  rytore, I ~ i c . ,  7 ) .  G'ud ford  C o l i n f ~ ,  222 S. C., 441;  47 
,\m. J u r . ,  325, 4 2 2 ;  24 R. C.  L., 5 7 5 ;  L 1 f e L ~ o d  v. S t a t e  e x  rel. X i l ~ s ,  63 
A. L. R.. 1161;  I ' l iqslcy 1 . .  Sc l l i , ~y~>r ,  30 A. L. R., 1 2 1 2 ;  l ' a n f o n  I .  

S I c K o i i r c ~ y  cuprrr ; ( ' h r l s t~crn  I , .  .TOTIPS,  32 A. L. R., 1340;  W i l s o n  1.. 

12oord o f  E i l~r i c r f zon ,  233 Ill., 464, 15 L. R. A. (N.S.), 1136, 84 N. E., 
G97, 1 3  Ann.  Cas., 330. 

N e n ~ b e r s l i i ~  i n  secret societies i.; subject to regulation h- the board, 
and in at10~1ting the rule here challenged the defendant acted within the 
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a u t l i o i i t ~  vested i n  i t  by law. 2 1  R. C. L., 629, 56 C. J., see. 1097 ( d ) ,  
p. 885, 47 Am. Jur . ,  423 ;  Il'trylcrnd I>. Boccrd of School D i r e c f o r s ,  4 3  
Wash.,  441, 7 L. R. A. (X. S. ) ,  352, 86 Pac.,  642 ;  TI'11wn T .  Board  of 
Educrrfiotr,  s u p r a ;  F a ~ v r i f e  1%. B o a r d  of Erlzrcrction, 235 Ill., 314, 85 
K. E., 402 ; C n i w r s i t y  of Jf ichiqnt l  I > .  I l 'augh, 105  Miss.. 623, L. R. -1. 
(K. S.), 1915-D, 588;  L e e  1 % .  H o f f m a n ,  166 N .  W., 565, L. R. A., 19lS-(', 
933. See also G r a h u m  2.. J o n r c ,  32 A. L. R., 1340;  P n g s l e y  1 % .  , ~ c l l m y r r ,  
A I ~ P T ~ ,  l'rcn f o n  r. X r k 7 e n ~ c e ! j ,  szrprrr; X c L p o d  1 % .  S f a f t  en: re l .  X i l e s ,  
s u p r a ,  , Intel l  1 % .  Xiokes ,  I 9 1  x. I?., 407 ( A l a s . )  ; L h i o .  134  A.  L. R., 
1274. It is not unreasonable, and i t  doeq not coiistitute a n  unlawful  
discriniination against plaintiff. 

X o r  does it deprive plaintiff of a n y  r ight  guaranteeJ  b- the  Four -  
teenth ,Imendment to  the Fcderal  Constitution. Il'arrcrh 1 % .  R o n r d  of 
T r u s t e e s .  237 IT .  S., 589, 59 L. Ed. ,  1131. 

Plaintiff relies i n  par t  on see. 240, ch. 136, Publ ic  L:LIY~ 1923. O u r  
concluqion here is not i n  conflict \Tit11 t h e  proviiions of tha t  section. 
Personr  of school age a re  entitled to all the ~ ) r i r i l e g e s  ant1 advaiiteges of 
flip public  school^ of the districl i n  x h i c h  they residc. Seetioil '2.20 
defines who a r e  "re~idents"  within the  meaning of this proriqion. 

T h e  complaint fai ls  to s tate  a cauie  of action. Certainly no irrcpara-  
ble dalnage is threatened requir ing injunet ivc~ relief. I t  ~ 'o l lon i  that  the 
judgmtwt subtainiiig the  demurrer  must  be 

,Iffirmed. 

(Filed 12 Jnnnnry, 19-LA.) 
1. Hon~icide 5 11-  

Chie mny kil l  in defense of himself or his i'nmily when it is not nctl~nlly 
necessnrq. to prevent dcntli or great bodily harm. if he lrelicves it  neces- 
xlry nnd 1x1s re:~soilnbl~ ground for such bclief. Thc r~~asol~:~l) lc i~ess  of 
the belief or n p l ~ r r l ~ e ~ ~ n i o n  of d r f ~ i ~ d n n t  must be jr~dgrcl b v  the jnry. from 
tlrc fncts :111tl circmnstnnct~s :I.- tlic~y nppr:lrcxtl to tl(~fent1nnt :rt t l ~ c  time, 
of I he killing. 

111 a n  assnult without felo~iions intent, tlic person asiinulted may not 
sr:n~cl his gronnd and kill his adversary if tlicrc is any way of escape open 
to l~ini,  thollgll he is nlloncd to repel force by force nr~d give l)low for blow ; 
while, ill ail : ~ s ~ a n l t  with felonioiis intent, tlic person as::anlted is nutler 
no ob1ig:rtion to fly, but Inax stnnd his ground ant1 ki l l  11is adversary, i f  
need he. 

3. Criminal L a w  § 53a- 
-411 erroncons il~strnction ~ipoi l  n matcrial ncpect of a eri~ninal case is 

not cured by  the fact that ill ot11t.r portioils of the cliargt the law 14 cor- 
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rectly stated. I t  is impossilrlr to determine on which of thc i~lstrnrtious 
the jury acted. 

4. Homicide 5 2Sf- 

7-po11 a plea of self-tlcfense i n  n llornicitl(. case. the c80nrt's inatr~~ct ion 
to th? jury. that the tlefvntlal~t must slio~v tliat he ntrs frce from I~lame 
ant1 that the nssanlt or threiltenctl assault was made 1111on him with n 
felonious purpose ant1 tliat hc tooli the life of the person who thrt~ntcai~~d to 
as.?anlt him, or tlic Iwrson that lie llntl reasonable grom~cl to 1)elirrc. x r h  
t1irr:rtcwing to nss:~ult him. o111y when it  \ w s  necessary to save himself 
fro111 tleatli or great bodily harm, is error. 

A l ~ ~ l ; i ~  by defendant f rom . l rms fro / /g ,  .J., a t  Apr i l  Term. 19-12, of 
R r c ~ ~ r o x n .  

Criminal  prosecution tried upon indictment charging the defendant 
with the  nlurder of O t i i  Leak. 

Verdict : Guil ty of manslaughter.  Judgment  : Imprisonment  i n  the 
State's Pr i son  f o r  a term of not leis t h a n  w r e n  nor  more than  fifteen 
years. 

T h e  defendant appeals, assigning errors. 

At to rney -Genera l  J I c V u l l a n  and ,Issistant A t to rneys -Genera l  l 'niton 
a n d  R h o d e s  for  t h e  S t a t e .  

J O I I P , ~  (6 J o n e s  for  de f endan t .  

Daxxr. J .  Thiq defendant v a s  a t  the  home of M a r t h a  Joyeplls on 
the night  of 6 .Tanuary, 1933. Otis Leak had been there and  had left to 
get sonieone to take h im and the defendant on a trip. Leak requested the 
defendant to  remain there unt i l  he returnetl. T h i l e  the  defendant was 
n a i t i n g  for  Lcak'q return,  Jesqc Rogers came up "and appeared like he 
naq drunk." A quarrel  m s ~ e d  am1 the defendant testified tha t  Rogerq 
said n h e n  he left, "That  is all  right,  I will get you, I a m  going off and 
will conic hack and get you." I n  this lie is corroborated. hy the  State', 
evidence. T h e  defendant left and hunted for  Otis Leak but  failed to  find 
him. H e  thereupon returned to the  home of M a r t h a  Joqephs, where lie 
h a d  slept the night  before. Xar tha ' s  house contained t\so f ron t  roornz 
and a back-shed, mhich v a s  used as  a kitchen. J u s t  pr ior  to the shooting, 
the defendant and M a r t h a  were sitting by the fire i n  the f ron t  room of 
the house, which room adjoined the kitchen. This  room and the kitchen 
n e r e  connected by a "middle door." T h e  defendant was s i t t ing with hi, 
back to this door. M a r t h a  heard someone i n  the kitchen and  said, "Kil l .  
there is somebody i n  the room." Defendant  testified: "I got up  and 
took m y  piqtol out of m y  pocket, I was r ight  against the  door and 1 
could hear  h im scratching against the door t ry ing  to find the knob i n  
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the clark, and M a r t h a  spoke and  said, 'Who is tha t  1' and  nobody said 
nothing, and I hollered loud enough t o  hear  m e  niiglit near  a block 
because I was scared and I said, T h o  i n  the hell is t h s t  ?' antl wouldli't 
nobody say  nothing whatever, and  I said ' W h o m s o e ~ e r  yrou is go outside. 
you come i n  here and  I a m  going t o  shoot you,' and  allout t h a t  t ime he 
fountl the knob anti began pulling the door open and C reckon lie must 
h a w  cracked it  tliat much (witness measilreq wit11 lltiitls). A\lltl tha t  
is when I shot tv-ice tlirougli tlirl door. I tliouglit i t  .,vas ,Jcs-c R o g e n  
a t  the  door because lie ~vouldli ' t  answer and I shot because 1 was w i r e d .  
I was a f ra id  I would get s h o t ;  I n.as l o o k i ~ ~ g  f o r  J e s v  to come back antl 
kill me  as  hc said he ~ r o u l d ;  I was a f ra id  of Jesse and lots of 1,coplr 
i n  town was :  his character wac bad f o r  being violent and dnngcrous." 

This  evidence appears  to bc sufficient to entitle tlie defcnrlaut to have 
his plea of self-defense considered by the jury. S'. 1 % .  Kiulbrc~ll, 151 S. C., 
$02, 66 S. E., 614;  S, 1 % .  .Joh,rson. 166 S. C., 392, S1 S. E.. 041. There- 
fore, i t  becomes Iieceqsary f o r  us to  consider the  defed i in t ' s  third escep- 
tion. which was entered to the f o l l o ~ r i n g  portion of his Honor'. charge:  
"Gentlemen of the  jury, the  Cour t  instructs  you tha t  v h e r e  a perqon is 
without fau l t  and  a murderous assault is made upon hini, that  is, I 
mean with intent to  kill, he is not required to  retreat  Eut he  m a p  stand 
his ground and  if he killq his assailant slid i t  is necessary to  do so i n  
order to  Fare his own life o r  to  protect himself f r o m  g lea t  bodily harm.  
i t  nroi~ld be escusable hon~ic ide  and this would be t rue n h e t h e r  tlie neceq- 
s i tg  fo r  the killing be either real or apparent .  Th is  is, lion-ever, the  
Court instructs you, to be determined by  the j u r y  f r o m  the facts  as  they 
find them to be f rom the evidence as  they reasonably appeared to the  
defendant a t  tlie t ime of the alleged killing, and i n   order, tlie C'ourt 
instructs you, to h a r e  the benefit of this principle of law the defendant 
must show tha t  lie was free f r o m  blame i n  the mat te r  autl tha t  the assault 
or threatened assault was made upon h i m  with a felonious purpoqe, and 
tliat lie took the life of the  Derson who was th rea ten inr  to  awault  h im 

> 

or the  person tha t  he has reasonable grouud to belie7-e was threatening 
to a s ~ a u l t  h im,  only when it  r a s  necessary to  s a w  himself f rom death 
or f r o m  grea t  bodily harm." 

The. exception is well taken and must  be sustained. I1 is apparent  the 
instruction cornl)lained of was the result of a11 i n a d r e r t w c e  on the ])art 
of thr> able t r i a i  judge. H o n e w r ,  af ter  properly c h a r r i n g  the  la^^: o ~ i  
tlie plea of self-defense. the court  instructed the ju ry  that i n  order to 
have ihe benefit of this principle of law, "tlie tlefentlant must  cliolv tha t  
he was free from blame i n  the matter ,  and tliat the  assault o r  tlircntcned 
assault was mad? upon h i m  with a felonious purpose, ~ n d  tha t  lie took 
tlie life of the  person who was threatening to assault liini, or the person 
that  he  h a s  reasonable ground t o  lwlieve w i s  threatening: to assanlt liim. 
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only n h e n  it  n a i  new-sary to *ave himielf f rom death or grewt bodily 
harm." 

K e  thilik the  in.truction, i n  the light of the facts  ant1 c*ircu~n;tance- 
w t  fo r th  i n  thih record, iz objectionable ill t n o  recl)wts. I11 tht, first 
l~lace,  the defentlant cannot chon. t h a t  the a.sauli or threatened a..ault 
Ira. made  u1)on him nit21 a felonious I)nr1)o+e. - \ t  1110-t. he r:ri~ only 
.how tha t  lie helicretl a feloniou- ascault n a, ;ihout to be matlc 11po1i 111n1. 
I n  the second place, he cannot 4lon- tha t  it  wa. llccei.>iy to kill h i \  
supposed assailant to < a l e  liirnielf fro111 dcath or great  bot l~l> 11arn1, fo r  
lie killed Otis Leak, hi< frielul, imtlcr the rnisapprchel l~ion that  Leak 
x i s  J e s w  Roger.. Therefore, i n  no c ren t  can  hc i h o ~  more t h a n  t h a t  
he took the life of the person t h a t  iic had  rea-onable ground to lwlie\e 
v a s  ahout to commit a felonious as-anlt upon him, n.hen it  appcared to 
hinl to be nece.;sarp to save hirnvlf  fro111 dcath or  g rea t  bodily harm.  

O w  m a y  kill i n  drfense of Iiimsclf n 11en it  is not actually necessary 
to p rwei l t  death or great  bodily h:rr111, if he believes i t  to  be necehqary 
:ind ha. a reasonable ground Sol. ~ u c h  belief. hi. I , .  R i i r r c f f ,  13:' S.  C., 
1005. 43 S. E., 832, i n  ~ t h i c h  caqe the ( 'ourt  said : "TI1e1.e i.; a n ~ a ~ . k e d  
cliffcrencc 11ctn.een a n  actual  i~ccesbity fo r  killing slid tha t  reawnable 
a p p r e h e n ~ i o n  of lo.ing life or rccciring great  hotlily h a r ~ n ,  n h i c h  i- all 
tha t  the la\\ requires of the  pr i icner  i n  order to excuse the killing of h i<  
adversary, and it  n a ,  j11.t thiq difference tha t  m a y  h a l e  cau-ecl t h r  ju ry  
to decide aga in i t  the pri.oner upon t l ~ i - .  mo+t impor tan t  isiue i n  the case." 

T h e  di-tinction referred to aim c con,titute. the crucial point involred 
oil thi-  appeal.  S. 1 % .  T ~ r w 1 1 .  212 N .  ('., 145, 193 S. E., 1 6 1 ;  ,C. 1 .  1101- 
I m d ,  193 N. C., 713, 188 S. E., 3; ,Y. I , .  Nrtsh, 184 S. ('., 77s. I14 S. E.. 
531;  5. I $ .  Johnson ,  154 N. C'., G37, 113 S. E., 617. 

I n  the case of S. r .  S n d ,  85 K. C., 613, the defendant "propoqetl to 
prove tha t  bclfore he  fired, hi.. child, n h o  n a i  sleeping near  a n i d o w  i n  
the  h o u v ,  throngh TI hich the 11oi.e of the hells ant1 horns anti firing n as 
heard and the flash of the firing seen, r o w  111) a i d  r a n  to the witneb, n i th  
blood on 11cr face ( c a u d  as he af terwards learned, hut  did not then 
knov-, by her  running  against the end of a table) ,  and under  the i n i p u l ~ e  
of the moment. h e l i e ~ i n g  that  qhc had  heen allot, he got hi. g u n  and n ent  
t o  the door, and, wcing the  flaqli of pistol\ fired a? he sllppqed- by the 
retreat ing crowd, fired his  g u n  a t  and into the crolrd." Tlie t r i a l  court 
excluded the eridence ant1 the t lefendal~t  excepted and appealed. I n  $us- 
ta ining the exception, thic, Court  said : "We knon this ha. bcen a mucll 
111ooted question, but  upon a n  i n ~ r - t i g a t i o n  of thc authoritie-.  our  van- 
clusioli is, t h a t  a reawnable helicf tha t  a felony is i n  the act of being 
committed on one, ni l1  ~xc l i se  the killing of the  supl,o~ecI aceailant. 
though 110 felony n a s  i n  fact  intcnilcd. . . . B u t  it  m a y  he objected t h a t  
the defendant acted too rash ly ;  hefore he rem?ed  to the uqe of his g1111. 
he should have taken the  precautioil to  ascertain the fact  whether his 
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child had been actually shot. Bu t  the doctrine is inconsistent with the 
principle we h a ~ e  anliouncetl. I f  the defendant had leason to believe 
and did belieye in the danger, hc had the riglit to act as though the 
danger actually esisted, and was imminent. Taking, then. the fact to be, 
tliat tlie tre>passers had fired into defendant's house and qliot liis child. 
and the firing continued, there was no tinie for delay. The occasion 
~v.=qui~wl pro~iipt actioii. The next shot might strike llim or soine other 
nic~nber of his fanlily. Under theqe circumstances, the 1:ix would justify 
the tlefciitlant in firing up011 his assailants in defense of hin~qelf and his 
family. But,  as we hare  said, the grounds of belief muqt be reasonable. 
The defendant must judge, at the tinie, of the grouiid of his apprehen- 
sion. and lie must judge a t  his peril; for it i. tlie province of tlie jury 011 

tlie trial to determine the reasonable ground of his belief." 
Thca reasonableness of the belief or ap1)rehension of the clefclidalit 

must be judged by the facts and circunlstanceq as they :ippeared to hini 
a t  the time of the killing. S. P .  B l n c X ~ r c l l ,  162 S. C., 653. iS  S. E.. 316, 
but the jury and not the defendant is to de tmnine  the reasonableness of 
tlie belief or apprelwnsion upon which he acted, S. r.. T u s h ,  srrprcc : S.  1 % .  

I i i m b r e l l ,  s u p r a ;  S .  I - .  G r a y ,  162 S.  C., 608, ii S. E., 53:; ; S. I . .  J o l i r ~ s o r l ,  
supra  ; 8. 1 % .  B o l l a n d ,  s u p r a ;  8. v. G l e r ~ n ,  198 S. C., 79, 130 S. E., 663 ; 
8. I * .  Il'errell, s u p r a ;  S .  r.. R o b i n s o n ,  213 S. C., 273, 195 S. E.. 92-1; S. v. 
R r y a n f ,  213 N .  C., 752, 197 S. E., 530; S. 1 , .  A n d e r s o n ,  222 S. C., 149. 
22 S. E. (2d) ,  271. 

Quclting further from S. v. R a r r e f f ,  suprtr, the Court said:  "In some 
of the early caRes espressioils may be found which would seem to indi- 
cate that a case of self-defense is not made out unless the defendant can 
satisfy the jury that  he killed the deceased from necessity, but 11-e think 
tlie most humane doctrine and the one whic.11 comnlandj itqelf to us a; 
being more in accordance with the enlightmrd princip1i.s of the l a v  ia 
to be found in the more recent decisions of this Court. I t  is better to 
hold, as we belieye, that  the defendant's conduct inuqt b. judged by the 
facts :mtl circum~tance. as they appeared to him a t  the time he co~il- 
mitted the act, and it ~ h o u l d  be a-certained by the jury, under the eyi- 
dence and proper instructions of the court, ~ rhe the r  he had a reasonable 
appreliension that he was about to lose his life or to r w e i w  enormous 
bodily harm. The reasoiiableness of his apprehension must always be 
for the jury, and not the defendant, to pass upon, but the jury must form 
their conclusion from the facts and circumstances as t l ~ y  appeared to 
the defendant a t  the time he conmitted the alleged criminal act. If  
liis adversary does anything which is calculated to excite in his mind, 
while in the exercise of ordinary firmness, a reasonable appreliension tliat 
he is about to assail him and take his life or to inflict great bodily liarin, 
i t  would seem that  the law should permit him to act i n  obedience to the 
natural impulse of self-preservation and to defend himself against what 
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lie kul~po-ed t o  be a threatened attack. e ren  tliough ii m a y  t11r1i out 
a f te in  ards t h a t  he \ \ a<  mistaken, proridcd always a. l i e  h a r e  <aid, the 
j r q  find tliat hi, apprehension nac: a reaionnble o?,e and tha t  he acted 
n ltli ordinary firmness." 

I t  i-  me11 to keep i n  mind the  distinction betveen a.bault\ n it11 frlo- 
niuu* intent  and ahiaults n i t h o u t  such intent nl ien considering the plea 
of self-defense, a s  pointed out i n  the case of S. 1 .  (:lr i i t i ,  193 9. C.. 79. 
150 S. E.. 663, ul iere  ,sfiac71, C. .I., speaking for  the Court ,  .aid: "There 
1. a distmction niade by the  test-nr i terb 011 criininal lam, wliic~li swnis  
to  Le reaionahle and  supported by  authori ty ,  betneen assal~l t ,  with 
felonious intent  and assault< l r i thout  such intent.  ' I n  tlie latter,  the  
peybon a>saultcd m a y  not s tand his ground and kill liis adrerqary if 
there is a n y  n a 7  of escape open to I ~ i m ,  though lie ii allovcd to repel 
foice 1,- fol cr and givc hlon for  blon . I n  the former class. I\ hcie  the 
attack i. inade ~ ~ t l i  n ~ u r d e r o u i  intent,  the pel.011 attacked i i  under 110 

obligation to fly. h u t  m a 7  .tand liis ground and kill hi.; adwr.ar7, if 
ncwl be.' 2 P,islioIi'- ( ' r i iuinal  La\\, cec. 6383, and c a w  cited." S. 1.. 

Elt~lorc,,  212 S. C.. 531. 193 S. E., 713; ,c. 7%.  , l Iocl t~y,  813 h-. C., 304, 
195 S. E.. 8 3 0 ;  ,<. 1 % .  B r y o n f ,  \ i /p ro :  ,C. 1 . .  Eotldry ,  219 S. C., 332, 1 4  
S.  R. (2d) .  3-36. 

I t  i\ contendrcl on behalf of tlie S ta te  tliat. t ak ing  tlie charge con- 
tc,stnally. tlicre ic, no prejudicial error .  TTe cannot so liold. -111 errone- 
ou-. ili.truction upon a mater ial  a.pwt of tlie ca\e i* not cured hy the 
fact  tha t  i n  o t l ~ e r  poi'tion. of t h ~  charge tlie lnv ic. c o ~ w c t l y  stated. This  
i- cl\peclally al~pl icable  111 the in\taiit  case. hecau\e the ju ry  n a i  in- 
i t ~ u c t e t l  t l iat,  111 order fo r  the defendant to  h a l e  tlie henefit of the ])rill- 
ciplc of l a \ \ ,  that  is of self-clefensc, lie must sliou certain t l i i l ip .  ionie 
of ~r liic-11 lie :i~, not required to  . l i o ~ ~  under the fact* ant1 c i l . ~ u n i ~ t a n c e ~  
t l i v l o s d  oil tl115 record. 111 order to  l iare  the jlu- con>ider lii. el idelice 
on tlic ])lea of +lf-dcfeii+e. I t  i. i m p o - - i b l ~  to detcrri~ilie on nllich of 
tlir i l l - t l~~c t lo l i*  t l ~ c  l u r y  aetfvl. 14. I . J\li 11. 2-31 S .  ('.. 213, 1 0  S. E. 
( 211). $75;  k\'. v. Floy(1, 220  s. ('.. 530, 1 7  s. E. (?(I) ,  6.39 : 3'. 7 .  , v f o r i l ~ < ,  
120 S. C'.. 3\4.  17  S. E. ( 2 d ) .  346;  S. c. X o ~ l c y ,  \rci,rn; A'. 7 .  . lohn<ii , i  
(1 34 1. (".. 637),  supru .  

K c  clccm it lui~iecez-sry to d i . c ~ ~ \ s  the other excrption-. 
F o r  the reaion* i t a t t d ,  tli? d e f e n t l s ~ ~ t  iz entitled to :i 

K e w  tr ia l .  

BARNHILL. .T.. di.mlting : 111 1117 opinion, xl ien tlie chal>jic is con~it l -  
erctl contextually. n o  harmful  error  appears. 

T h e  court repeatedly charqed that  the necespity 11pon nl i i r l i  tlic r ight  
of self-clefenbe rest. m a y  hr eithcr real or apparent .  I t  is so stated i n  the 
escerpt quoted i n  the major i ty  opinion. 
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Likewise, it  charged tha t  "where a persan tliinks" he is about to  be 
assaultcd and  lie has  reasolial~le grounds to believe tha t  he is about to  
suffer dcatli or great  bodily h a r m  he has  the riglit to  defend himself, 
even to the extent of taking human life. This  n.as repeated more tlian 
once. 

Bill I ncetl iiot elaborate upon this  phase of the case, for,  i n  m y  opin- 
iou, t h e  i; a btronger reason ~ ~ 1 1 7  we ihould conclude tha t  the error  i n  
tlie quoted escerpt is liarmlesq. 

' T 1 1 r w  is no eridence of a felonious a-ault or threatenrd assault. A t  
l~loat  ~lcfci idant  can 01117 show tha t  he beli~.~-ctl a felonious assault was 
nbont to be made upon 11in1. S o  concludeq the major i ty  opinion. 

T l ~ e r e  i:, not a particle of evidence which sliould c a n v  a pcrqon, i n  
the eserci$e of ordinary firmnrss, to apprelicnd tha t  it  was more tlanger- 
~ I I Q  to retrcat than  to s tand his grouixl a d  repel tlie anticipated attack. 
T h e  defendant merely pyramided his  fears-none of ~ r h i c h  n c r e  well 
founded. H e  tlionglit i t  was J e w  R o g e w ;  lie tliouglit he was armed 
and looking f o r  t rouble;  lie thoilgllt he n a i  about to niake a feloniou; 
nwault upon  him. 

Defendant  n-as not in  his own home. H e  n a s  in  ono room. and his 
imaginary a s ~ a i l a n t  n-as i n  the adjoining room. He had ample oppor- 
tun i ty  to retreat.  I snbmit,  then. t h a t  on i h r  facts  i n  this  case i t  wa. 
tlie d u t y  of defendant to retreat and avoid the difficulty lie appreliendrd 
was a l m ~ t  to occur. Being armed f o r  combat, he elected instead to stand 
his ground and ~ l i o o t  wlien 110 occasion for  .hooting i n  his  own defense 
had arisen. T o  m y  mind there is no other c~onclusion to be d r a v n  f rom 
the  evidence. IIence, the subniissioli of the issue to  the  ju ry  was more 
favorable to  Iiini t h a n  lie had  a n y  r ight  to  demand, and ~ n y  error  i n  the 
charge i n  tha t  respect is ha~-mless .  

T h e  law of self-defense iq not fashioned to w i t  the n e e t l ~  of the person 
who is armed and looking for  trouble. N o r  does it  protect the c o r a r d l y  
or  un i~sua l ly  apprehensi7-e person. I t  q11ould not avai l  the defendant 
Iiere. 

I n  the final analysis this is just a case ~vl iere  too lnanp  men were 
at tempting to visit the same woman a t  the same time. Defendant  mas 
the firqt on the grouiid and a p p a r ~ n t l y  the favored one. H e  caused tlie 
first interloper to  leave, and  he shot the w o n d .  H e  should pay the 
penalty of the  lax-. 

I ro te  to  affirm. 
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(Filed 12 January, 19-14.) 

1. Parties #a 10, 11: Appeal and Er ror  9 3a- 

An appeal lies from an order of the Superior Conrt either lnaliing or 
refufing to make adtlitionnl partie<, when sw11 order affects a substantial 
right of the appellant. 

2. Parties 5 s  lo ,  11: Pleadings § 21- 

Over an objection the court has no :n~thority to correct a pending action, 
which cannot be rnaintainc~l. into u nen and indepe~~tlent action by nclmit- 
tilig n 1~1r ty  nlio i? solely intcre\te(l :I' plaintiff. I t  is not j)r~lliissil)le, 
~ s c c p t  l1y conwnt, to cli:~ngc thc c.ll:~r;icter of the :letion by tlie substitu- 
tion of one that is e n t i r e l ~  different. 

3. Executors and Administrators a# 8, 9- 

The law does uot rest the title to the property of :I person who dies 
intestate in his nrxt of kin, blit in his administrntor. If the :~clministrator 
dies before completion of the :~dn~inistmtioii. the title to such property 
tloes not rest in lrix administrator, but in tlie administrntor d r  bollis  rot^, 

of the first intestate, m ~ d  so on i~idefinitely, until the estate is settletl. 

1. Descent and Distribution 5 11 $6 : Executors and Administrators 25- 

The nest of kin of an iatestnte hare :r enusc of action for their distri- 
butire shares against thc administrator of the intestate. which valise of 
netion does nut, surrire. on the death of such administrntor. :igili~lst his 
:~dministrator, hnt agaillst the :~dministmtor dc b o ? ~ i s  nolr of thr, first 
intestate. 

~ D O I I  the drat11 of nn :idlniilistrntor, the better 1)rocethire is for the nest 
of kill to bring :in action for an arcolinting agninst 11 is administrntor. only 
after the administrator dc  hnvis 11011 of the first intestate 11as refnsetl to 
(lo so. I Io~rercr ,  shonlcl the atlministrntor tlc hnu i s   on fail to bring snch 
action, the liest of kin niny 11ri1lg the same mitl the court will makc the 
:~dn~iliistrator rle hotri.r 1ro11 n party tlrfcndant a~i t l  refuse to dismiss the 
t o .  This ('onrt may rc~mancl sl~cli a case for tlie m:rlting of necwsarg 
p;~rties. 

_IPPEAL by dr f rndants  f rom D1.10~1, S S ( I I P C ~ ( I ~  . J u d y ( ' ,  a t  J u n e  Term,  
19.23, of FOR~~TI - I .  

'Tlie plaintiffs allege they a re  the  sons of Bruec Snipes, a se4dent  of 
Forsy th  ( 'ounty, r h o  died intestate ill 193-1. 

Moses Sl lapiro wac  appointed administrator  of the ei ta te  of I3ruce 
Snipes on 7 May, 1920. 

I n  1932, I\lose- Shapiro. a d r n i n i ~ t r a t o r  of the ehtate of Bruce Snipes, 

deceased, instituted a proereding i n  the Superior  Court  before tlie Clerk 
entitled as  follon : "_Z1oseq S l ~ a p i r o ,  A d l ~ i n i ~ t r a t o r  of Bruce S n i p s ,  
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deceased, 1 ' .  James TT. Snipes, ei  (11s." The defendants in the proceed- 
ing included the brothers and sisters of Bruce Snipes, deceased, and 
oth(~rs, including these plaintiffs. I t  is alleged that at the time of the 
institution of tlie proceeding, Jolm Spurgeon Snipes was 13 years of 
age, and was re.iding in Oxford, K. C., and that Willialn Henry Snipes 
at  the time said proceeding was instituted n a s  11 years of age and 
resided a t  Sewton,  S. C., and that  said administrator knew, or could 
have ascertained by tlie slightest inquiry from the othel defendants, of 
their vhereabouts. Ai guardian ad  l i f e n ~  n.as appointed for these minors, 
but no snnmlons was served upon (.ither of them, persomlly or by publi- 
cation, as required by law. Thereafter an  issue as to whether or not 
these plaintiffs were tlie sons of Bruce Snipes, d e c e a d  was submitted 
to a jiiry and anslr-ered in the negative. Whereupon t11c administrator 
proceeded to pay substantially all of tlie aysets of the estate of Bruce 
Snipes, deceased, to his brothers and sisters. 

On October 27, 1939, J. 11. Wells, J r . ,  was appointed administrator 
d.  b. n ,  of Bruce Snipes, deceased, Moses Shapiro having died some time 
prior thereto. 

I t  is further alleged that this action was instituted promptly by these 
plaintiffs against tlie adnlinistrator of tht> estate of Moses Shapiro, 
deceased, and the boiiilemen of Moses Shapiro as adnlini,trator of Bruce 
 snipe^, deceased, after they ascertained that Bruce Snipes had left an 
estate. 

The plaintiffs seek to have the judgment adjudging them not the chil- 
dren of Bruce Snipes racated and set aside and that  they be adjudged the 
legitimate sons of Bruce Snipes and entitled to his estate, and for judg- 
ment against Estates Administration, Inc., administrator of Moses 
Shapiro, deceased, and the bondsmen of ~ I O E ~ S  Shapiro, administrator of 
Bruce Snipes, deceased, namely, .I. Shapiro, 31. Sosnik and S. Sosnik, 
for the sum of $4,618.13, together with interest a t  the rate of 6% from 
1 January,  1932. 

The defendants appeal from the refusal of his Honor to dismiss the 
action on the ground that it should hare  been instituted by J. M. Well?, 
Jr., administrator d. b. 71. of the estate of Bruce Snipes, deceased, and 
upon the further ground that  his Honor granted the nlotion of the plain- 
tiffs to make J. X. Wells, J r . ,  administrator d .  b ,  71.  of the estate of 
Bruce Snipes, deceased, a party defendant. 

Dallace  X c L e n u a n  and  TI'. P. S u n d r i d g e  for  p la in t i f f s .  
E n f c l i f ,  T'aughn, B u d s o n  c f  Ferre l l  for  d e f e n d o n f s .  

DEKNT, J .  I t  must be conceded that the plaintiffs cannot maintain 
this action if the court erred in making J. 11. MTells, J r . ,  administrator 
(I. b ,  n .  of the estate of Bruce Snipes, deceased, a party defendant. If 
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the allegations of the complaint are true, and the administrator d.  b. n. 
had knowledge of the facts alleged, it was his duty to hare  brought an 
action for the relief sought herein. However, it  does not appear from 
the record that  the administrator d. b. n .  of the estate of Bruce Snipes, 
deceased, was consulted prior to the institution of this action. IIe was 
requested by the plaintiffs to bring an action for the relief sought herein, 
after thic; action was instituted, but he declined to do so, whereupon he 
n a s  made a party defendant in the pending action. 

Und& our decisions an appeal lies from an order of the Snperior 
Court cither making or refusing to make additional partics, nhen such 
order affects a substantial right of the appellant. R o l l i n s  I ? .  Rol l i n s ,  
76 S. C., 264; S t e p h e n s o n  7.. Perh le s ,  77 S. C., 364; L y f l e  r. Bz trg in ,  
82 Nt C'., 301; l i e o i h l y  v. R m n c k ,  84 1. C., 202; X c r r i l l  1.. X e r r l l l ,  92 
S. C., 657; J o n ~ s  1 % .  Asher i l l e ,  116 N .  C., 817, 21 S. E.. 691. 

I t  has been held, as stated in the case of S t ree t  c. XcC7ahr ,  203 N .  C., 
80, 164 S. E.. 329, that  "TThenevrr objection is made the court has no 
authority to convert a pending action which cannot be maintained into a 
new and independent action by admitting a party who is solely inter- 
ested as plaintiff. I t  is not permissible, except by conbent, to change the 
character of the action by the substitution of one that  is entirely differ- 
ent. X ~ r r i l l  1 % .  X e r r i l l ,  s z ~ p m :  C l r n d e n i n  1 % .  T u r n e r ,  96 S. C., 416; 
H a l l  I . .  R. R., 146 S. C., 345; H o l n e t f  2). R. R., 159 N .  C., 345; R e y n o l d s  
2'. C o f f o n  X ~ l l s ,  177 S. C., 412; .Jo~rrs 1%.  T'rrnsfory, 200 ,1'. C.. 552." 

The appellant contends that  the making of the administrator d .  h. n .  
of the estate of Bruce Snipes, deceawd, a party defendant, conr-erts the 
pending action into a new one and that  undcr the deciiion of ,lferrill P .  

X c r r i l l ,  suprrr, the action must be tlisn~issed. n 'e  cannot so hold. I11 

the Merr i l l  case ,  s u p r a ,  J .  R.  Merrill died intrstate in 1866, and John 
Merrill was duly appointed adminiqtrator of his eqtate. I n  1873, the 
ncxt of kin of J. R. Merrill i n s t i t u td  an action against John Iferrill, 
administrator of the estate of J .  R.  Merrill, deceaqed, for the purpoce of 
obtaining an account and settlement of the eqtatr. Repeated orders of 
refprpnw \wre entered, repo~tq  made, and each in i t i  order set asitle. 
John Merrill died in 1581. P r r r y  Merrill was duly appointed admin- 
istrator of the estate of John hIcrril1. deceased, anti named defenilant in 
the action. Afterwards, a t  the Fall  Term, 1883, by consent of all parties, 
the action was again referred. On 24 I i ~ i g u ~ t .  1884, Edward Shipman 
was duly appointed administrator d. h. 71 .  of the estate of J .  R. Iferrill,  
deceased, and thereafter applied to the court to be made a party plaintiff 
in the pending action. The request was granted and the defendant 
appealed. The Court said : "It appears from the record, that the plain- 
tiffs, the next-of-kin of J. R. hlerrill, deceased, had a cause of action 
against the administrator of his estate, John Merrill, but when the latter 
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dietl, pending the proceeding and before he had completed his adminis- 
tration, their cause of action against him did not s u n i r e  against the 
administrator of his estate, the present defendant. The defendant, as 
adniinistrator. held and was c11argc.d with any assets in his hands belong- 
ing to the estate of J. R. Merrill, not for his next-of-kin, but solely for 
the administrator d e  bonia n o n  of his estate. I t  is w.11 settled upon 
principle and authority, that the law does not rest the t .tle to the prop- 
erty of a person who dies intestat(. in his next-of-kin, but in his admin- 
istrator. I f  the adniinistrator should die before he had completed the ad- 
ministration, the title to such property does not vest in his administrator, 
but in the administrator de  bollis n o n  of the first intestate, and so on in- 
definitely, until the estate in the hands of the first, or some subsequent ad- 
ministrator d e  bon i s  n o n ,  shall be completely settled and distributed ac- 
cording to law. The next-of-kin of the intestate, cannot proceed against 
the administrator of his deceased administrator for a settlement and their 
distributive shares; they must go against the administralor d e  bonis  71on 
of the intestate whose distributees they are, and plainly, because the title 
to the assets. in nhaterer  shape to he distributed, is in him. To this effect, 
without exception, are all the decisions upon this subject in this State, as 
well those decided before, as those decided after the adoption of The Code 
method of procedure, blending l a v  and equity." The Court further held 
tha t :  "The next-of-kin plaintiffs . . . had :I cause of action a t  the time 
the action began against his intestate, who was the administrator under 
whom they claim as distributees; when he dietl, their cause of action did 
not survive against h i s  administrator, but against the administrator 
d e  b o n k  n o n  of the intestate under whom they claim. This action did 
not necessarily a b a t e t h e y  might hare  made the administrator de  bon i s  
n o n  a party defendant; indeed, they ought to hare  done lie, as he was the 
only person whom they could then properly sue-the ~ ~ e s t e d  the title 
to the assets in him, and to him they must look for their distributive 
shares." Therefore, it  is apparent that  the action would not hare  been 
dismissed if the administrator d ,  b. 1 1 .  of the estate of J. R. Merrill had 
been made a party defendant instead of haring been made a party plain- 
t i ff .  Consequently, under the facts disclosed on this record and in riew 
of the character of the relief sought, it  is proper but not mandatory that  
the administrator d. b. n .  shall bring the action, but it is necessary for 
him to be a party to the action, either as the p1ainti.T or as a party 
defendant, in order to prevent a dismissal thereof. T8,'lson 1 , .  P e n r s o n ,  
102 N. C., 290, 9 S. E., 707; Htrrdly 7 % .  X i l e s ,  9 1  N .  C'.,  131;  Lnnsdel l  
u. W i n s t e n d ,  76 S. C., 366. The better, and more orderly, procedure is 
for the next of kin to bring such action only after the administrator 
d .  b. n. has refused to do so. Howerer, we are not adrertent to any case, 
and the appellants cited none, where this Court had dismissed an action of 
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this character  brought b r  the  next of kin, fo r  lack of necessary partie>. 
where the adniinistrator d. b. n .  lvas named a p a r t y  defendant. 

I11 the case of H a r d y  c. J l i l c s ,  s u p m ,  the  action was brought i n  the 
identical manner  adopted by these plaintiffs, fo r  the purpose of securing 
a distributive sliare of the estate of Wil l iam Xiles. deceased. and to 
vacate and  set aside a decree aga in i t  the plaintiff, entered i n  a proceed- 
ing  i n  the  course of the adminir t rat ion of the eqtate, to  which the  plain- 
tiff alleged he mas not a party.  T h e  defendant i n  the action v a s  the  
administrator  of the deceased executor of the last ni l1  and testamrnt  of 
Wil l iam Niles  . deceaied, n h o  appealed f rom a n  ad\-erse ~ e r d i c t .  Th is  
Court  held:  "The plaintiff's action cannot be sui tained with the present 
r~art ie?.  TTe hold tha t  the adminiqtratijr dc bonis ?[on ,  c u m  f c s f t r m e n f o  
i rnnelo ,  of Wil l iam Miles, decea*ed, i, a necessary party.  But ,  so rolumi-  
I ~ L I S  is the  record i n  the case, . . . to  save the parties the repetition of 
the trouble and rexation they have already encountered, we are  of the  
opinion it  is just and proper tha t  the  case should be remanded tha t  
a~ncndments  ~ h o u l d  be made, so as to make tlie administrator  (1. b. ?i. 

of TTilliam Milcs a p a r t y  to  tht, action. . . . B u t  i n  i l I ~ r r p l ~ ~ J  1 % .  Htrrr ison ,  
65 S. C'.. 246, it  is held tha t  n h e r e  the adnlirlistrator refuses to br ing " 
n11 action to yurcliargc ant1 fal- i f7 a n  account, by which the  estate of his  
i n t e ~ t a t e  has bren injurcd,  the legat~ic. o r  next of k in  m a y  bring the 
act ion;  but i n  doing so, they must n i a k ~  the administrator  o r  executor a 
par ty  defendant. This  ca-e would seem to come ~ v i t h i n  the pririciple 
decided i n  tha t  case. There,  the administrator  refused to act, a n d  he  
could not he made a p a r t y  plaintiff ~ v i t h o u t  his consent, and yet tlle 
plaintiff<. tlie next of kin, had a r ight  to h a r e  the  account surcharged 
and falcifietl. Here,  t h w e  is n o  administrator  rl. b. n .  joined i n  the  
action, n h e t h e r  because there n a s  none, or,  if one, he refused to act. does 
not a p p e a r ;  but the plaint* has sustained a n rong which the law would 
not be t rue  to itself if i t  did not furnish him a remedy to redrebs. . . . 
O u r  concluiion is tha t  the cau-e should be remanded to the Superior  
Court  tha t  the admini i t rator  rle boptic n m ,  c u m  fes fnwrenfo  crnnpao, of 
Wil l iam Miles, if there be one, may be made a par ty  defendant ;  and if 
not,  tha t  he m a y  1)e made a p a r t y  xihen appointed." 

I n  the i n ~ t a n t  case tlie court below ha.: dolie what  thi. C'ourt said was 
necessary to  be done in tlic above caw, in  re>pect to parties, i n  order to 
main ta in  the  action. 

111 the case of T u l h z t r f  1 % .  H o l l u r ,  102 N .  C., 406, 9 S. E., 430, cited i n  
appellant 's brief, i t  appears  tha t  ihe administrator  (1. b. 1 , .  of the intes- 
ta te  of the deceascd administrator  was not a p a r t y  to  the action. While  
the Cour t  .aid i t  was not neceqsary to  determine the  question, it did 
state. re lat i re  to a n  action by  the  next of k in  against the administrator  
of a deceased administrator ,  tha t  the action cannot be maintained by the 
next of kin. distrihutees o r  creditors. T h e  case did not, however, pass 
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upon whether or not the action might have been maintained if the 
administrator d. b. n. of the estate of J. N. 'rulburt, deceased, had been 
made a party defendant. I t  will be noted that  in the case of Lansdell  v. 
Il ' insfead, supra,  and cited with approval in H a m  c. R o r n e g n y ,  85 N. C., 
119, it is said : "The rule is inflexible that  the next of kin cannot call 
for an account and distribution of an intestate's estate without having - 
an administrator before the Court." 

I n  the present action, if the relief sought is obtained, the assets of the 
estate of Bruce Snipes, deceased, will not be recovered by these plaintiffs 
directly, but said assets will belong to J. 31. Wells, J r . ,  administrator 
d. b. n .  of said estate and administered by him a. proviced by lam, and 
the plaintiffs will receive from said administrator their distributive share 
of said estate. 

Where the ends of justice require it, the Court may .-emand a cause 
to the end that  a necessary party or parties may be brought in, in order 
to maintain the action. Cheshire  v. Firs t  P r e s b y f e r i a n  Churclz, 221 
S. C., 205, 19 S. E. (2d),  855; H a r d y  c. X i l e s ,  supra. 

TTe hare  carefully considered all the cases cited by both the appellants 
and the appellees in their excellent briefs, and we are of the opinion 
that, on the facts disclosed in this record, the order of the court below 
refusing to dismiss the action and granting plaintiffs' motion to make 
J. 31. Wells, Jr., administrator d. b. 77. of the estate o' Bruce Snipes, 
deceased, a party defendant, should be 

Affirmed. 

I\'. I,. ROTHROCK. T R A ~ I X G  a s  PIEDJIOKT S H E E T  JIE'L'AL COMPANY, 
v. J. A. SAT1,OR. \Ir. I,. ROTHROCK ANI) J .  T. BOTER,  TRUSTEES FOR 
R O S I X  REALTY COMPANY, A m  E. F. S T R I C K I A S D .  

(Filed 12 Jannary. 19-14.) 
1. Partnership § 1- 

A partnerbhip is n combi~~ntion by two or mow persons of their prop- 
erty, effects, labor, or skill in n common business or rentnre. and under 
a n  agreement to share the profits and losses in eqwl or specified propor- 
tions, and con-tituting each m~mber  an agent of the others in matters 
appertaining to the partnership and nithin the <cope of its bniin~\s.  

2. Partnership 5 O- 

While an agreement to share profits is one of the twts of a partaer- 
ship, an agreement to receive part of the profits for services and attention, 
:IS n means only of ascertaining the compensation, does not create a 
partnership. 

3. Same- 
\\'he11 the facts are unciisputed, what constitutes a partnership is a 

question of law. 
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Lbi%i~ ,  by plaintiff f r o m  G'tcyn, J., a t  A l ~ x i l  Term,  1943, of FOKSYTII. 
C'iril action to  recorer on contract f o r  heat ing systems installed i n  

houeeb constructed under  agreement betneen Bonin Real ty Conipany 
arid defendant E. F. Strickland. 

I n  the  t r i a l  court the eridence introducccl by plaintiff tends to show 
these fac t s :  

1. O n  I 7  June ,  1941, defendant Dr. E. F. Strickland, being the  owner 
of five certain lots of land. nuinhers 7. S, 0, 10 and  I1 on the nor th  side 
of TTTestowr A i r e n u c  i n  Winston-Salem, K o r t h  Carolina, entered into 
f i ~  e ieparate  agreement\ with Bonin Real ty ('ornpany f o r  tlie construc- 
tion of ( ' a  f i \ e r r o o n ~  f rame rebidenee" on each of these lots. By tlie 
term* of each of tlieic agreement., Bonin Healty Company, called "the 
contractor," agreed with D r .  Strickland, callrd "the o n ~ i e r , ' ~  ( a )  "to 
build f o r  the owner" such residence, ( h )  to furnish d l  materials and 
perform all the work slio~rw on the  d r a a i n g s  and described i n  the speci- 
fications of the owner, which e re  attached to and  made a nar t  of the 
contract. ( c )  to  do e ~ e r y t h i n g  required by the  contract, sliecifications, 
end t l ra~r ings ,  arid to corlimcnce x o r k  immediately and to con~plete  same 
as  .eon as possible, consistent with good worknialisliip, ( d )  to ca r ry  
v o r k i i i m ' ~  conipensatioli in*urance :md public liability insurance, which 
it  r epremi t s  i t  is carrying,  anti ( e )  to  pay  all  social v c u r i t y  and unenl- 
ployment taxe.: nhicl l  m a y  he a w w e d  i n  colilicction with the n o r k .  
. lnd in  each agreeincnt A\r t .  I\? is idrnticnl except as to  certain figure;. 
T h i i  A\rticlr as i t  appear, in thp agreenirnt rclating to lot No. 7 and the  
h0u.e to be crccted tlicreon reads as  followq : 

((-~RTICI,F, ITT. T h a t  i t  is the understanding and i n t m t  of both parties 
tha t  the house and lot .hall be sold f o r  a n  approximate price of $4,700.00; 
and tha t  tlie olvner shall receire as his portion of tlie sale price thc sum 
of $975 for  tlie lot. and thc contrnc3tor illall r c c e i ~ c  tlie balance of the 
sale price f o r  the coiistnlction of the rc*idcncr. I n  the e rcn t  that  the  
h o u v  is not cold TI-ithin f o n r  month.: af ter  completion, the Owner shall 
pay  to the  Contractor the slim of $3,750.00. I h r i n g  ronstr l~ct ion the 
Owner agrees to pay  to the Contractor a.; follows: $900.00 when tlic roof 
has  been pu t  on, $900.00 ~ 1 1 ~ 1 1  the house i~ plaqtrred, and $900 when the 
s tanding t r im and floors h a r e  bern installed." 



784 I N  T H E  S U P R E M E  C'OVRT. [223 

I n  Article I V  of each of the other four agreements, as in the above 
quotation, an  approximate sale price is specified, and it is provided 
therein ( a )  "that the owner shall receive as his portion of the sale price 
the sum of $975.00 for the lot, and the contractor shall receive the bal- 
ance of the sale price for the construction of the residence"; ( b )  that in 
the evtxnt that  the house is not sold within four months after completion, 
the owner shall pay to the contractor a specified sum of money; and 
(c)  that  during construction the owner agrees to pay to contractor a 
specified sum of money, "when the roof has been put on," a like anlount 
"when the house is plastered" and a like amount "when the standing tr im 
and floors have been installed." 

2. Iletween 11 September, 1941, and 17 January,  1942, separate sale 
agreements were entered between Ronin Realty Company and purchasers 
for the sale of the said lots of defendant Strickland, and the house con- 
structed thereon, a t  approximately the sale prices specified in the respec- 
tive agreements pertaining thereto between Bonin Realty Company and 
E. F. Strickland; and pursuant thereto the defendant $1. F. Strickland 
and his wife executed deeds to the respective purchaserj. Four checks 
from Bonin Realty Company payable to E. F. Strickland, bearing dates 
between 1 xovember, 1941, and 6 February, 1942, for approximately 
the amount Strickland was to receive for the lot, plus the total of 
amounts advanced during construction under the agreen~ents relating to 
lots 7, 9, 10 and 11, and drawn on First  National Bank of Tins ton-  
Salem, N. C., were endorsed by Strickland. 

3. On 13 June,  1941, plaintiff, as dealer ~roposed in writing to 
"Donin Realty Company (name of to install in dvellings 
No. L-7, L-S, L-9, L-10 and L-11 for Dr.  E. F. Strickland, under con- 
structjon on Restover Drive, Winston-Salem, N. C., certain heating 
systems in accordance with certain specifications and stipulatiolis for 
"the net cash purchase price" of $1,900.00 payable when the work is 
completed. This proposal was accepted in name of "Bor~in Realty Com- 
pany, ?AT. L. Bonin, Pres." After the contract was so signed, the heating 
systems were all completed and put in operation by plaintiff. The job 
on lot No. 7 was begun on 10 July,  1941, and coinpleted on 26 January,  
1942, that on lot No. 8 was finished on 10 January ,  1912, and those on 
lots numbers 9, 10 and 11 were completed in fall of 19-11. and plaintiff 
has not been paid angthing on ally of the jobs. Demand for payment 
was made and refused. 

4. Notice and claim of lien against lot S o .  7 for $375 00 n-it11 interest 
thereon from 27 January,  1942, I-eciting that the labor waq performed 
and materials were furnished beginning 10 July,  1941, and finished on 
27 January,  1942, was filed in office of vlerk of Superior Court of 
Forsyth County, date not shown, under this caption, "75. L. Rothrock, 
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trading as Piedniolit Slleet Metal ("ompany, claimant, 1 ' .  Bonin Realty 
Company, and E. F. Strickland, owners." 

5. Bonin Realty Corporation is a corporation and has made an assign- 
inelit for the benefit of its creditors. 

6. The reasonable market value of each of the five lots in question 
prior to the construction of the houses thereon, 1 7  June,  1941, and after 
sewer and water had been run to the lots, x a s  from $325 to $350. 

Furthermore, in the absence of the jury, plaintiff, TiT. L. Rothrock, 
under examination by his attorney, tebtified : That  about 1 July.  1942, 
he liad a conversation, probably an hour, with Dr.  Stricklard at his 
home, the wbsta~ice  of nllich was tlli\: "I approached Dr.  Strickland in 
a friendly n a y  and told hi111 that I mas out there to see if he could 
corirince me that I shouldn't sue him for $1.900.00 that  was due in tlw 
mstallation of five heating plants that I liad installed o\er on Keqtorer 
Drive. ,\nd Dr.  Strickland told me that he had nothing to corer u p ;  
that lie liad a contract n i t h  Bonm Realty Company to build fire houses, 
and that lie hatl paid him ill full for the coilstruetion of the housr~s, and 
also mentioned that he hatl loaned Bonin Realty Company moneys-he 
didn't state how much money, . . . and that as far  as lie was concerned 
he onetl Ronin Realty Company nothing." And, continuing, "I told 
Dr.  Strickland tliat Boniii liad told me before this contract was written 
. . . that these house. nere  being built for speculation, and that I had 
asked Bonin if it  u a s  on the same basis as the previous fire houses and 
he told me that it was," and that "Dr. Stricklaad said that  he had a 
contract-the way I unclcrstood Dr. Strickland waq that  he had a con- 
tract with Bonin 011 the first hou\r or houses that was built, and the 
other houses were built uiidcr that same contract." Then on being asked 
"When you told Dr.  Strickland tliat Eonin had told you that they were 
being built for qpeculation, did Dr.  Strickland deny it?' '  the witness 
began to answer by saying "he didn't tlenj that tilt, houses nere  being 
built . . .," but upon objection heing wstaiaed on the ground that  the 
nitnesq hatl stated vliat Dr.  Strickland said. and that ~rhetl ier  what lie 
haid was a denial is not for the witness to say, the witness proceeded no 
further in answering the question. Then continuing the examination 
the witness was asked by his attorney n h y  he baid "for Dr.  E. F. Strick- 
land" in the contract, and n hy he ".truck out 'I' don-11 there and iiiserted 
h c , '  " and in anhwer thereto said, ('I didn't know what the setup mas. 
1 knew that there ~ r a s  somerhing there I conldn't understand. T knew 
that Dr.  Strickland had title to the lots. Bonin had made the statement 
that the houseq were being built for speculation, and I tricd to draw a 
roiltract tying the two parties together. I didn't have an attorney to 
draw the contract. I was just using my on11 judgment, tryiilg t o  dran  
a contrart that  would tie the two parties together and alqo that would 
gire me the pririlege at a later date of filing a lien against the property." 
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Tlic~eupon, upon inquiry by the court, the xitaess stated that  he did not 
talk nit11 Dr .  Strickland before he furnished the materials. The court 
tlicli ruled tliat the conr-ersation the witness had with Boiiin Realty Com- 
pany and what Boilin said about speculation would not be competent 
repeated by him to the defendant, Dr.  Strickland, unless Dr .  Stricklanti 
ndriiitied it or gave such an  answer as to indicate hi5 assent to the propo- 
sition. And further as to testimony as to reason why witness put "for 
Dr. Stricklalid" in contract and why lie put "I" for "ne" in there, the 
court ruled that  the witness "by himself can't fix the contract for Dr.  
Strickland, that  will bind Dr.  Strickland, and whatever language he 
wrote merely indicates his notion of the relationship and his notion is 
not evidence to establish the factn-and informed counstll, "If you have 
evidence otherwise to  go to the jury upon the qnestiou of partnership, i t  
will go . . ." To these rulings the plaintiff excepted. 

Thereupon, the jury returned to the courtroom and the trial proceeded. 
A h ( l  the court stated to counsel for plaintif7 that  they need not go into 
the phase of the testimony which the court ruled out, but that  they 
might proceed to ask questions on the rest of it-that he didn't want to 
be misunderstood; that  part of thc evidence was thought to be compe- 
tent, and part incompetent. Wliereupon no questions were asked, and 
attorney for plaintiff announced "That is all from Mr. Rothrock, your 
lionor." 

From judgment as of nonsuit at close of his evidence, plaintiff appeals 
to Supreme Court and assigns error. 

J o e  IT'. J o h n s o n  a n d  TVm. H.  Bo;lyer for  p l a i n f i f ,  appt71lanf. 
I n g i e ,  R l r cker  Le. I11g7e for d r f c n d a n f ,  appel lee .  

WINBORNE, J. This is the determinative question on this appeal: 
I s  the evidence offered by plaintiff taken in the light most favorable to 
him, as me must do in considering a motion for judgment as in case of 
nonsuit, sufficient to take the case to the jury upon an  issue as to the 
existence of a partnership between Bonin Realty Company and defend- 
ant  E. F. Strickland in respect to the construction of the houses and 
sale of the houses and lots on which the houses were constructed? Care- 
ful consideration of the evidence leads to the conclusion that  the court 
below properly ruled in the negative. 

('To make a partnership, two or more persons should combine their 
'property, effects, labor. or skill' in a common business or venture, and 
under an agreement to share the profits and losses in equal or specified 
proportions, and constituting each member an agent of the others in 
matters appertaining to the partnership and within the scope of its 
business." This is definition given in opinion by H o k e ,  J . ,  in case of 
G o r h a m  c. C o t t o n ,  174 K.  C., 727, 04 S. E., 450, as containing the 
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substantive features of definitions of the term as approved and applied 
i n  numerous cases i n  this State, as  i n  F ~ r f r l z z c r  C'o. I . .  R e n m r .  105 S. (I., 
283, 11 S. E., 467, and Jlaurce!j 1 % .  C o i f ,  56 hT. C., 464. 

Honever ,  tlie principle is well eitablishetl in this S ta te  that  L'nliile 
a n  agreement to share profits, as such, is one of the tests of a par tner-  
ship, a n  agreement to  receive par t  of the profits f o r  his services and 
attention, as  a means oiily of ascertaining the compensation,  doc^ not 
create a partnership." K o o f z  T .  Y ' I ( L L ~ T L ,  118 X. C1., 393, 24 S. E., i7G. 
See also X n u n e y  I > .  Coif, suprir ; Fc r t d i z c r  ( ' 0 .  1 % .  R c n m ,  105 S. C., 263. 
11 S. E., 467;  Lance  2.. B u t l e r ,  135 S. C.. 418, 47 S. E., 483: 2'r1(,5t C'o. 
7.. Ins. C'o., 173  S. C., 558, 92 S. E., 706;  C;irryunrrs 1 % .  N f g .  C'o., 189 
S. C., 202, 126  S. E., 423;  1T7ilXci~non 1). ( ' opp i~rsn l i i h ,  218 N. ('., 173, 
1 0  S. E. ( 2 d ) ,  670. 

Moreorer, ('when the facts  a re  untlisputed, n h a t  con.titutes a partner-  
<h ip  is a question of law . . ." 1 I ' ~ b h  L .  Hicks,  123 S. C'., 244, 31  S. E., 
479;  R o k h  v. S h ~ r f o r d ,  195 N. C.. 660, 143 S. E., 218. 

I11 the light of these principles the written agreements between E. F. 
Strickland. the owner, and Bonin R e a l t j  Company, the contractor, fa i l  
to  reveal the element- essential to  conititute a partnership. Rather ,  i t  is 
nianifest tha t  in substance and i n  fo rm t l w e  agrceri~ents create the rela- 
tionship of owner and i n d q ~ e n d r n t  contractor. T h e  Kealty Company 
agreed to furnish all the mater ials  and to pcrfoim all the labor f o r  the  
c o n ~ t r u c t i o n  of tlie several housei iii accortlallcc n i t l i  plans and ,pecifi- 
cations v h i c h  i n  each i n ~ t a n c e  a re  made a par t  of tlic agretmcnt ,  and,  
i n  a n y  event, i t  is to r e c e i ~ c  therefor from Strickland. the onner .  a 
specified sum of niune~-the o n n e r  agreeing to m:~k?  part ia l  payrnenti 
on the contract price a t  certain stage:, of the con, t r i~ct ioi~.  The, pro~- i -  
>ions fo r  payment  on contract a. tlie ~ i ~ o r k  progressed a r c  wcli  as  a re  
found i n  bnilding contracts, and a re  wholly coli&tent ~ i i t l i  independent 
relation-hip bctneen tlie parties. B u t  out of the  ~~rori . iol is  relating to 
the sale of the  h o u w  and lot. a f te r  thc l l o n c t ~ ~  dial1 h a r e  11een co~i -  
. tn~ctet l ,  i t  is contended tha t  thcle  is profit qhar i~ ig  flmil nliicli the ju ry  
m a y  find a p a r t n e r i l ~ i p  a r rangemcr~t  es i~ tc t l .  I t  i -  apparent ,  I iowc~er .  
tha t  ally i l i cwawl  amomit the, Real ty C o ~ i i l ~ a n v  noultl  r e c c i ~ c  and did 
r t ~ e i v ~  o ~ e r  and above tlie fisetl stipulatccl ,mn f o r  coni tr l lc t i~ig t h e  
lionscs was by n q  of c.o~npeniation for  srlling the lion-pi ant1 loti .  I f  
in  each instance tlic ho11.e and lot had not 11eeii wld  u i t h i n  fonr  ~ ~ i o n t l i -  
the Real ty Company n o d d  ha1 c receircd f rom Str ickland,  t110 on lie]. 
tlic fised itipnlatctl  fo r  constrnctine the Ilonw. -lntl  in  this con- 
~ i c c t i o l ~  if the Kcalty Company rnade a profit i n  con*tructing the 1lol1.c 
thcre i. n o  proviiion for  the o n n e r  to sharp it .  nor  i. there ally proviiioli 
by n h i c h  tllc o n n e r  i i  to  bear a n y  loss tllc I ic :~l ty Corripany might  hay<, 
sustained. 
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Moreover, there is n o  provision by which the Rea l ty  Company would 
share i n  a n y  profit the  owner might  make  i n  a n y  sale made by  the  owner 
if the house and  lot had  not been sold within f o u r  months, or by which 
i t  would bear a n y  loss the owner might  sustain i n  such sale. 

Furthermore.  while the plaintiff offered eridence tending to show the 
value of the lots before the houses were built  on them, there is no evi- 
dence as to  what  the  owner paid f o r  them. B u t  if the owner realized 
a profit f rom the sale of the  lots there is no provision f o r  the  Real ty 
Company t o  share it. T h e  owner agreed to l imit  his interest i n  the  
sales price to  $0'75 f o r  the lot. T h i s  he received. plus the re tu rn  of the 
nloney advanced on the contract price. I t  is therefore manifest t h a t  
independent relationship permeated all  phases of the  transactions. And 
as  the facts  a re  undisputed, the evidence presents a que:;tion of law f o r  
the court. 

I t  i': contended, however, t h a t  the excluded testimony tends to s h o ~ v  
a n  admission by  silence of a par tnership a r r a n g e m e l t  between the  
Healty Company and  S t r ick la id .  K i t h  this  we a r e  unable to  agree. 
T h e  excluded testimony is not inconsistent with the terms of the written 
agreement between the parties introduced in eridence by the  plaintiff. 
B u t  g lwi t ing  tha t  the building of the house3 and the sale of the  houses 
and lots v e r e  speculative ventures, the contract fails to shorn t h a t  a 
par tnership existed. 

T h e  judgment below is 
Affirmed. 

- 

(Filed 12 January, 19-14.) 

1. Appeal and Error 55 24, 

On appeal an argument misngported b~ exception a ld an exception. 
without argnment or ritation of authority. present no qnestions for the 
Court's decision. 

2. Pleadings §§ lGa, 21- 
In an action to rmew n judgment. vhere an amendment to the com- 

plaint is nllowrd and m:ide without ohjecti~jn, alleging an error, by innd- 
vertence and miqtake, in the face of the jntlgment as  to its date and ask- 
ing that the jutlgmrnt be amended to spealc the truth. such amendment 
tvnstitntcs all additional cause of action, and there iq no dem11rr:lhle 
misjoinder of cxnses. 

I t  is the prrrogatire of the court to snperriqe and con1 rol the introduc- 
tion of testimong, and when a question arisw a': to n-ht>ther eritlente wa- 
offered and ntlmittetl, it is the dnty of the indge to tlccide. 
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4. Trial 30- 

\Vherr the court ill ith c11alb.e h11111nith to the jury for their comitleratiol~ 
fncth material to the i\sue, whicll mere 110 part of the c\idence oft'eretl. 
there is prejudicial error. 

, \ r ~ ~ a r .  h , ~  dcfenclant f rom Phillip, .I., a t  September Term,  1!)48, of 
F ~ R ~ Y T H .  N e w  trial.  

C ~ T  il action to  renew judgment, instituted 2 Sovember ,  1942. 
111 a11 action c.n: de l ic io  instituted i n  the Forsy th  County Court,  coni- 

promise judgment i n  the s u m  of $100.00 was entered i n  favor  of plaintiff 
and  againi t  defendant. T h i s  judgment recites "This cause coming on to 
be heard . . . a t  tlle Apr i l  10, 1932, Term of Forsy th  County Court  
. . ." I t  via, recorded i n  the  Minute  Docket as wri t ten and docketed on 
tllc Judgnlent  Docket. Tliercaftcr,  the ''2" i n  ''1932" as  i t  appeared on 
the Judgment  Docket was erased and '(2'' \ \ a s  inselted i n  lieu thereof 
so as  to  make it  recite t h a t  i t  n a b  entered i n  Apri l ,  1933. 

I n  his coiiiplaiat herein plaintiff allege. t h a t  the judgment n:is rcn- 
dered Apr i l  10, 1933. A t  the trial,  1)y permission of tlie court, he  
amelltied his complaint by  adding an allegation as  fo l lons :  

"That  the figures '1032' appearing i n  tllr face of tlle judgment were 
by i i iad~ertel ice alitl niistakc, and should have been '1933'; wherefore, 
the plaintiff prays tha t  the  judgment be nniended t o  speak the truth." 

Defendant  did not except to the ortlw allowing tlw amendment. 
Instead he aiiiwered, p1e:rtling the  tell-year s tatute  of limitations. H e  
then d e ~ n u r r e d  ore  f ~ n n s  "for tha t  the oripinal action v a s  inqtitufed f o r  
the purpose of reviving a judgment. and tlie amendment to  tlip com- 
plaint  set u p  a nen  a i d  indcpelldent causc of action based upon reform- 
ing a judgment, a d  for  tha t  there is a inisjoinder of causes of action." 
The  demurrer  was overruled and defendant excepted. 

D u r i n g  the t r i a l  plaintiff oiTered i n  evidence "Ciril  Minute Docket 
of the Forsy th  County Conrt ,  No.  53, page 590, as fol lo~vs : ( H e r e  the 
original judgment iq copicd a, ol++lally rendered, reciting it  \ \ a<  
entered a t  the  *\pr i l  1 0  Term. 1932.)" 

He also offered "on page 591, the s ignature of 'Oscar 0. Efird.' J u d g e  
Pre4ding."  

There n a,; e~ ide i lce  ( to  some of nl i ich exception waq duly entered) 
tending to shon t h a t  the original judgment WEIS relitlercd i n  April,  1933. 

- I t  the conclusion of the eritlcnce iiines n-me *ubmittetl to  ant1 an-  
swcred by the  j u r y  as f o l l o m  : 

"1. Tl'a* the datc  LA\pri l  10, 1932,' as  appears  i n  a certain jutlgment 
entitled 'J. B. Curlee 1 % .  W. S. Scale>.' recorded i n  Minute Docket S o .  
53, a t  page 590, ill the record.. of the Office of the Clerk of tlie Superior  
Court  of F o r y t h  County, a n  c r r o r ;  and qliould the correct date  be 
'-\pril 10. 1933,' a s  alleged by the plaint i f f?  _ln51ver: 'Ye<.' 
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"2. I s  the plaintiff's alleged cause of action barred by the ten-year 
statute of limitations, as alleged by the defendant? Answer : 'No.' " 

Froin judgment on the verdict defendant appealed. 

F r e d  S. H u f c h i n s  a n d  H .  B r y c e  PurEer  f o r  p l n i n f i f ,  nppel lee .  
11'. J r e r y  J o n e s  for  d e f e n d a n t ,  appe l lan t .  

BARSHII.L, J .  The questions ~ r i m a r i l y  stressed on thc1 argument here 
do not arise on this record. 

There was no exception to the order of the court permitting an  ainend- 
melit of the complaint. Hence, the authority of the court to permit an  
amendment setting up  a new cause of action after thr. action on the 
judgment as entered is clearly barred by the statute of limitations is not 
challenged. 

The defendant brings forward his exception to tlie order overruling 
the demurrer, but under this exception he discusseq the authority of the 
court to allow the amendment. Thus, we have an  a rgnmmt  maupported 
by exception and a n  exceptioi; without argument or citation of authority. 
S o  question for  decision is presented. I n  any e ~ e n t  there is no mis- 
joinder of causes of action. The exception, as i t  appears in tlie record, 
cannot be sustained. 

S o r  do n-e now decide the merit of defendant's plea of the statute 
of lin~itations. The exception to the ruling of the court in denying the 
lnotioli to nonsuit entered at  the conclusion of all the evidence is not 
brought forward either in the assignments of error c r  in the brief. 
Snlweme Court Rules of Practice 19 (3 ) '  21 and 28, Annotated in 221 
S. C., 544' et  seq. 

111 its charge the court i l i s t ruc td  the jury in  part  as fo l lo~rs :  
''-1s the Court has stated to you heretofore. the Minute Docket S o .  53, 

a t  page 590, is headed at  the top of the page. 'Thursday, April 13, 1933.' 
Page 501 is 'T1iursda~-, April 13, 1933.' Page 580 is dated 'Thursday, 
1 3 1933.' 5SS is 'Thursday, ,1pril 13. 1933,' and on back through 
557, '\Vediiesday, ,Ipril 12, 1933.' 556 is '\ITrtlne-day, .\pril 12, 1933.' 
*\nd 555, 'ITedilcsday, A1p~.il 18, 1933.' " 

('ounsel for the defendant called the court's attention to the fact that  
ill? additional pages of the Minute Docket referred to were not offered 
in widence and excepted. The  following then appears irl the record : 

"THE COYRT : I f  the Court is in error, t h ~  Court 11-ill correct it. The 
Court u~idrrstood tlie wholr book was introduced and particularly n-as 
nttcntion called to page 590. 

" ~ ~ I z .  P . \ R R I ~ I ~  : That  is what I intended to do, whether the record 
shows that  or not. I introduced it and called tlic Court's attention to 
a particular page. 
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"TIiat is the recollection of the ( 'ourt ,  gentleinen. I f  t h a t  is not the  
caw, you \rill not conrider anything but P a g e  590. I f  o d y  P a g e  590 
n a s  introtluccd, you nil1 not ronsidcr, and \ \ i l l  strike f r o m  your minds, 
anything the C'o~lrt ha- said about allything apprar ing  on thth other 
page. i l l  the record. You nil1 renleinber n l i a t  tlie evidence is on t h a t  
point. Tol l  will take your  recollection a d  not tha t  of the C'ourt." 

Thra conrt charged fur ther  as fol lonz:  
"Tlie  hinti iff fu r ther  insists and  contelltl\ tha t  the notatioii on the 

('il il  Jutlgnlcnt Docket S o .  62, at  page 1S4, refeis to l h u t e  Docket 5 2 ,  
a t  page . iRO. f o r  tht, rccortlilig of this juclgnieiit, even though t h e w  might  
1)e a 'Y ~ r a t c h c d  ont a i d  a '3' put  over i t ;  tha t  you *llould find t h a t  tlie 
h a i ~ d ~ \ r i t i n g  of 'A\pril  10, 1933,' is all  in  the  same handnri t i i lg .  and  
that  if there n a b  un era\ure,  i t  waz done by the  Clerk a t  the t ime he 
r m d e  it  : tha t  tlic Clcrk er ident lv 111ade the notation f r o m  t h e  face of the 
judgment, and the11 he f o u ~ l d  la ter  or a t  tha t  t ime t h a t  the jutlgment 
7r.a. l r  rong on its faccl, a w l  he chanpeil i t  to  the r ight  date, becau5e t h c  
Xin i i t r  Docket ihoncd  tliat the jutignient was rcndercd on Tl l imday .  
, i l ) r i l  13. 1933, in-tead of 1933, ant1 tliat the ('lerk, or nhoever  did i t  
in  hi- office. did i t  a t  the  time IIP made this  notat ion;  tha t  it  wasn't 
cllanped iatcr.  T h e  plaintiff insibts and contellcls tliat both 4 o v  old 
ur i t inf :  am1 the hauie h a n d n r i t i n g  i n  the t\to figures i n  the  '19' and the 
two figures i n  the '33.' " 

T h c  record fai ls  to d iv lose  tha t  the  p a p s  of the X i n u t e  Docket to  
TI liich thc court referred, other t h a n  pages 590 and 591, were i n  eT ideilce. 
h'or n a c  tllcre ally te-tirnony tending to show a t  n h a t  tirile, by n.hoiu. 
or i n  xhohe Iiandwriting the alteration oil the Minute Docket n a i  made. 

T h u s  it  appear3 tha t  t l ~ c  court i n  its charge bublnitted to  the j u r y  f o r  
their  c o n d c r a t i o n  fact* inaterial to the  iqsue which were no par t  of the 
evidence offered. This  constitutes prejudicial error. c. c.  Lolse, 13; 
K. C.. 32. 1 3 1  S. E., 2 0 ;  Srrlifl~ L.. Hosiery Xi71, 212 N. C., 661, 104 
S. E.. 33;  s. L'. Tl'!jont, 215 N. C., 505, 11 S. E. (%I),  473. 

Thr. fu r ther  charge of the court leal ing  it  to the j u r y  to  decide n h e t h ~ r  
the \r.llole J u d g ~ l i e u t  Docket wa, t e n d e d  and admitted does not rentlcr 
the error  liarnlle\s. 

n'hilt ,  the  court i n  its charge re r ien ,  the tcstirnony, the  recollection 
of the jury i+ controlling a i d  is to gliitle tllcm i n  a r r i r i n g  a t  their  7 er- 
d k t .  Th is  rule, h o n r r e r ,  apldie- only to te.timony atlmitted i n  e~ idc1lc.e 
and ~ n h m i t t e d  to  the  jury for  thcir  c o n d c r a t i o i i .  

011 the otlier hand ,  it is the  prerogative of the court to  supervise and 
c ~ m t r o l  the introduction of teqtimoily, and  ~ v h e n  a question aricei as  to  
~ v h e t h ~ r  evidence was offered and admitted it  i.; the d u t y  of the judge 
to dec.idc. Then  i n  his charge he mu5t coi~fiile his rcvicw of the testi- 
mony to "the evitlence g i ren  i n  the case." 
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Here material facts were called to the attention of the jury, supported 
by the statement of the court, as well'as of counsel, ths~t  it was under 
the impression that  they were introduced in evidence. They were not 
withdrawn but were to be rejected and not considered only in the erent  
the jury did not so recall. This was not a statement " i n  a plain and 
correct manner" of " the  evidence o iven  i n  the case." 0. S., 564. I n  
this state of the record it is impossible to say to what extent, if any, 
they influenced the verdict. 

As the cause of action to reform or amend the judgment is joined 
with another cause of action in which other and additional relief is 
sought, we cannot adopt the suggestion of plaintiff thai the motion to 
amend be treated as a motion in the original cause. I t  was not so dealt 
with in the court below. Instead, it was treated as a first cause of 
action stated in the con~ulaint. and an issue based thereon n-as sub- 
mitted to the iurr.  

" " 

As the questions presented by the exceptions to the exclusion of testi- 
mony may not again arise, we refrain from any discussjon thereof. 

The indicated errors in the charge entitle the defendant to a new trial. 
I t  is so ordered. 

New trial. 

(Fi led  12 Jnnnnrp.  l944.i  

1. R-auds, Statute of, 5 12:  Trusts a lb -  

T11c srction of the  Englisll s t n t l ~ t c  of fraiid.; rr lnting to pnrol trliqts h a s  
]lot lwrn ~11nctcv1 in Sort11 Cnrolinn and  oily p r r w n t  ctn tutc.  C:. S.. 22-2.  
l ~ a r  no npplicntion to siicli t rus ts  nnd does not prohihi- their  establish- 
mriit by pnrol e r i t l c ~ ~ c c .  Ailld such proof 1. not n rio1;ttion of the  ru le  
prol~i l ) i t i~ lg  parol cric1cnc.c to contrndict. n l tw  or rsp ln in  n writ ten ins tn i -  
ment. 

2. Trusts # l b :  Husb;~nd and Wife # 12%- 

'rlw fac t  t11:lt t h r  t i t l r  is  xn PSI-ntr 1)s t11r r l i t iret iw 11rt,scnts 110 obstncle 
to t l ~ ?  c i ~ f o r c ~ r ~ n r i ~ t  of t11v cqnity of n pnrol t rus t ,  if p i~) l )cr ly  show11 to  
clsist. 

3. Trusts I +  
W l ~ i l c  t11r eridcnce to (~stahlis11 a par01 t rus t  mnst be clear. strong nnd 

( W I I \ - ~ I I C ~ I I ~ ~ ,  i t  is  the  p r o r i ~ ~ c r  of t he  jnry to sny whr t : .~er  i t  is  of t ha t  
11n1 nre. 

4. Same- 
W11rrr p l ; ~ i ~ ~ t i f f  nntl lwo of defendants,  in forniing n pnrtnerqllip. agreed 

to  purchi~se  a c e r t n h  lot for  t ha t  purpow. title to he t r l i e ~ i  in the  name 
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of tlie partnery and plaintiff paid xpproslrnately one-third of the down 
p:131nent to one of defendants, who with the other defendant was to take 
care of the balance, n n t ~ l  the earning\ of the partnership should suffice 
for the tleferrecl p i ~ y m ~ ~ ~ t - ,  :ind tlie defendant to whom the money was 
paltl took title to the property in himself and his wife, \vithout the lrno~vl- 
edge of the other partners, there is evidence of a parol trust and motion 
for judgment a \  of nonzuit was properly overruled. 

3. Pleadings 5 21- 
The allowance or denial of a motion to amend an answer, made after 

the time for answering had expired, is in tlie discretion of the court. 

6. Trust* # l h :  Partnership 3 3- 
In z i  \ n i t  to impre<- realty nit11 a piirol trust in favor of a partnership. 

tllcrc. i- no rerer.;il~le error in the adinis<ion of evidence of the partnerfhip 
affairs, occurring after a reference for an accounting, sho\~ing that profit. 
uere nhcd to cnhnnce tlie v:~lue of the rcalty in question and that rents 
froin such realty nent  into the pnrrner~hip fund. 

5. Trial 3 31- 

The nit of the forin111a "the e~ idence  tends to show" is not an espres- 
sio~l ( IS  c11)iilioii n ~ o n  t l ~ c  c ~ i t l t ~ i ~ c c ~  in violation of C'. S., 564. 

In a suit to impress realty with a parol trust for the benefit of a part- 
~ii'rship. nhcre propc,r instructions l i a ~ e  bee11 given, there is no error in 
the .~lbnlissioii nf tlic i s b n ~ .  " lh defendants (naming them) hold tlie 
legal title to the 1)rol)erty ilcsc.ril)ed i11 the c40mplnint as trustees for the 
p:trtntsrs ( naining tlic~in) '!" 

APPEAL hp defendants Davis  f r o m  B u r n e y ,  .T., a t  August  Civil Term,  
1948, of SETIT EIASOT'ER. 

R o u n f r c c  J R o u t ~ f ~ , r > c  t r ~ d  A a r o n  (:oldberg for p la in t i f f ,  appellee.  
IT'. L. F(crmcr n x t l  IT'. F.  .Joni.s for r l ~ f ~ n d a n i s  D n r i s ,  appe l lan f s .  

S ~ , I ~ E L L ,  J. T h e  plaintiff brought this action to wind u p  the affairs 
of w I~artner.llip a d  to e > t a h l i 4  and enforce a parol t rust  with respect 
to certain lands held by defe~idan ts  E. P. D a r i s  and his wife, E r a  Mr. 
Davis, by a n  ahsolutc or fee simple deed of bargain and  .ale. Matters  
relat ing to the partrler3hip and partnership accoul~ t ing  n e r e  referred, 
and a re  not iilrolred i n  this appeal.  T h e  issue as to  the parol t rust  went 
to the  jury, a i d  the pre-ent appeal  is concerned nit11 this phase of the 
case alone. T h e  record i~ I-oluminous, and to conserve space n e  must  
content oursc,lres nit11 summarizing such portions of the proceedings 
and of the  rridcnce as m a y  be pertinent to  the exceptions considered. 

T h e  plaintiff n a s  wcce>sful in  the court below; and the exceptions of 
the appealing ilefcntfants raise the fol lo~ving questions f o r  our  decision : 
Tl'aq the t r ia l  court juhtifietl in  o r -e r rd ing  defendants' demurrer  to  the 
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complaint as not stating a cause of action with respect to the alleged 
parol t rus t?  Did the court' commit error in overruling defendants' 
demurrer to the evidence and motions for judgment as of nonsuit? Was  
there error in refusing to grant  defendants' motion for leave to amend 
their answer so as to set up  a plea of estoppel against the plaintiff 
arising out of the alleged rental by the partnership of the premises in 
controversy ? Was evidence concerning partnership matters improperly 
adniitted? Was the judge's charge offensive to C. S., 564, in expressing 
an  opinion, or prejudicial in dealing generally with the subject of parol 
trusts, or i n  its expressions x i t h  reference to  f r aud?  Was the issue 
submitted to the jury proper 1 

These we consider in order. Bu t  since the defendants, i n  addition to 
a general denial, have challenged plaintiff's whole case hy a plea of the 
statutc of frauds, it  mill shorten the discussion and save repetition if 
J\-e t ry  to remove some misconceptions-if they appear to exist-as to 
the circumstances under which a parol trust with respect to lands may 
be asserted in our jurisdiction. 

The seventh section of the English Statute of Frauds (Stat .  29, Car. 
11, c. 3, s. $), relating to the creation of parol trusts t n d  the manner 
in which they shall be evidenced or manifested, has not been enacted in 
xorth Carolina. Pec le  v .  L c B o y ,  222 N .  C., 123, 22 S E .  (2d),  244; 
13~ogcltw z.. Gibson ,  165 N .  C., 16, 80 S. E., 966; J o n e s  1.. J o n e s ,  164 
-1'. C., 320, 80 S. E., 430; Guylord v. Gnylord,  150 N. C., 222, 63 S. E., 
1023; R i g g s  v. S w n n n ,  59 S. C., 118;  S h e l f o n  I*. S h e l f o n ,  58 S. C., 292. 
Our present statute, G. S., 22-2; C. S., 988 (Rev., 976, Code, $5.  1554, 
1743; 1819, ch. 1016), has no application to such trusts, and does 
not prohibit their establisl~nient by parol widenee. Speaking to the 
coiitrary suggestion, J u s t i c e  EJoXY, in de l i~e r ing  the opinion for the 
C'oi~rt in J o ~ e s  1 . .  J o ~ c s ,  s u p n ,  at p. 325 quotes with approval C'hief 
Jrist icr Pcctrson in Sit elfor1 v .  S h e l f o r i ,  wpm,  as follo~vs : 

" ' I t  w s  suggested on the al.gurnent that a declaratio? of trust falls 
within the operation of the Llct  of 1819, Rev. Code. ch. 50, see. 11, "All 
contracts to  ell or convey land or any interest in or concclxing land 
 hall be in ~vriting." The construction of this statute is fully discussed 
i l l  ITtrr.,qrtr~c I , .  I<iuq, 40 S. C., 430; ( ' lonitzger 1 % .  S u n ~ m i f ,  55 X. C., 
513. Al hare perusal of the statute v d l  suffiec? to s l io~r  that  it cannot, by 
any rule of constrllction, be made to include a declaration of trusts, so 
:is to supply thc place of the ~ec t ion  of the Englisli statute of frauds 
ill regard to a parol declaration wf trnsts, whicli our ILegislature has 
omitted to re-enact.' " 

Parol  evidence introduced to establish s u ~ h  a trust does not violate 
the rule of evidence prohibiting the admission of parol evidence to 
contradict, alter or explain a written instrument, since such is not i t s  
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purpoke or effect. Dealing with t h i i  contention, we find i n  Shelton 1.. 

S h ~ l f o n ,  alrpru-repeatedly cited i n  thi, connection, the follo~virig: 
" I t  n u s  also suggested t h a t  a verbal declaration of t rust  cannot be 

1ro1 t ~ l  n i t h o u t  \ iolatiiig the rule of evidence, 'A n r i t t e n  instruinelit 
shall not t ~ e  altered, atlclstl to, o r  explai~ied by parol.' T h e  reply i i ,  if 
this l ~ o > i t i o ~ l  bc t rue,  tlle English s tatute  i11 respect to the declaration of 
tru*t. \ \ a s  uncalled for,  and the doctrine of xcrhal declaration of t rust-  
noultl  not haxe obtained a t  corrlnloii Ian .  T h e  t r u t h  i.. neither the 
declaration nor the iiiiplication of a trust has  ever been conzidered a >  
affectrtl by tha t  rule of e ~ i d e n c e .  T h e  deed has its fu l l  force and effect 
i n  pa'Gilig the absolute tit le a t  law, aiid is not altered, added to, or 
explainrd by the trust,  which is a n  incident attached to it .  i n  equity, 
a. affecting tlle con,-cience of the  p a r t y  who holds the legal title." T h e  
qualification t h a t  such a t ru\ t  cannot be thus establislied i n  favor  of tllr 
g r a n t o r  n-itliout ail allegation of f r a u d  or  nliitake s tands upoil a different 
footillg ant1 has no application to the fact.. i n  the case a t  bar.  

I t  has  been frequently stated t h a t  i n  properly conqtjtuteti caseh intli- 
cat ing the l ) ro l r ie ty  of equitable relief i n  declariiig and enforciiig ti par01 
trust,  the formal  deed by which the legal ti t le is held is regarded a.; a 
feoffnlent not illconsistent with the  t rust  sought to  be establi,hed. J o r r ~ s  
7'. Jorii  * ,  S M ~ T ( I ;  i n d ~ , h o n  1.'. j larr ingfon,  163  3. C., 140, 79 8. E., 426;  
Rou lnritl 1 .  K O I L ~ U ) I ~ ,  03 S. Cl., 214 ;  Lan.; of 1715, cll. 7, bee. 2 ;  Rev., 
see. 079:  C. S., 330a; G. S., 47-17. T h e  statute, h a r e  xaried o o ~ ~ i e n h a t  
i n  the cour-e of codification a i d  re-cl~actment, but the policy of inter- 
pretatinii lins rertiai~ietl s ~ t b ~ t a ~ ~ t i a l l , ~  the ranie. T h e n  all equity of t l i ~  
sort attenipted to  he as5erted here supervene<, the holder of the deed by 
bargain ant1 sale i i  con-idered xested merely ~ v i t h  the naked legal ti t le 
wit11 r e \ p w t  to  the tru,t v11en properly proven. Crc.~ch 1 % .  ('reech, 222 
S. ('., 656. 663, 2 1  S. E. i 2 d ) ,  642 ;  26 R. C. L., Trusts,  iec. 7 3 .  

T h e  fact  tha t  the defendant E. P. Davis took title to  liim.~lf and 
x i f e ,  Ela IT. Daviq, presenLs no obstacle to the enforcemmt of the 
equity, if properly .11o\in to  exist. 1-nder the evidence i n  tlle case, the 
J'UT niiglit infer  that  the tlefcndant I )ar i \  paid fo r  the property par t ly  
with the money obtaiiiecl f rom the plaintiff, Tliompqon; and ill that  
event. the interest of his wife under  the deed ~vould  he pre\unietl to be 
a gif t  f rom the hu>haild, and her  pocitioii as  a beneficial holder of a n  
interest i n  the property noultl  not be tenable. ( 'urfm 1 ) .  (I,wndint~, 19:i 
N. C., 471, 137 S. E., 424. 

I n  view of t21e.c precedents, \ ~ c  exanline the complaint a i d  the evi- 
dence. 

T H E  COIIPLAIKT. Coildensing the text, i t  is alleged i n  the complaint 
t h a t  the plaintiff Thompson, J .  31. McKenzie, and the defelidant Davis, 
i n  the process of forming a partnership to operate a parking lot near  
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the North Carolina Shipbuilding Company's plant n TT'ilniington, 
S o r t h  Carolina, agreed amongst themsclvt.s, in consideration of the 
forrniiig of such partnership, to purchase for the partnership a con- 
venient lot from B. B. Cameron, Jr . ,  which is deqcribeti ill tlie com- 
plaint, the title thereto to be held by the partners in common. The 
execution of the plan was entrusted to the defendant Davis. The terms 
of purchase required a down payment, the business of the partnership 
to take care of deferred payments as they became due. Tlw plaintiff, 
it is alleged, contributed his quota of the don.11 payment before the prop- 
erty was purchased. But, i t  is further alleged, in violation of thc agree- 
iilent and with intent to defraud plaintiff and the other ~ ~ a r t n c r  out of 
their interest in the property, de f&lan t  fraudulently procured the title 
to be made to himself and wife, and, repudiating the agre~lnent ,  attempts 
to hold the property as his ow11 to the exclusion of any interest therein 
the plaintiff may have. Formal parts of the complaint show no defect. 

I n  our opinion, the conlplaint sufficiently rtatep a cause of action and 
tlie demurrer was properly overruled. 

THE EVIDESCE. r p ~ ~ l  the motions for judgmcnt of no~isuit ,  it  is 
necessary to consider in this case only the sho \~ ing  made >y the 1)laintiff. 
Plaintiff's evidence follon-ed closely the allegations of tlie complaint. 
I t  tended to show that plaintiff Thompson, 3lcKenzie, a111l the defendant 
Davis were forming a partnership to operate a parking lot, and mutually 
agreed to purchase the Cameron lot, near the Shipbuilding Coaipany's 
plant, for the benefit of the partnership, the title to be tab.en in the name 
of the three partners, Thompson, McKenzie, and Davis;  that Thompson 
paid $326 in cash to Davis to be applied on the do~vii payment of pur- 
chase price, and that this cash payment was used, or pa td to Fonrielle, 
the seller's agent, on the purchase price. This constituted almost- 
within a few dollars-one-third of the down payment-and thc balance 
was to be taken care of by Dar is  until the tlarnings of the partnership 
were sufficient to satisfy the deferred payments. Thcl plaintiff had 
trusted the transaction to Davis, who had been made rnanager of the 
partnership, and had never seen the deed. (The deed was dated 1 August, 
1942, and is upon its face a deed of bargain and sale ewcuted to E. P. 
Dayis and wife, Eva  TIT. Davis as grantees.) Having found out his 
name was not in the deed, he went to Dal-is seven or eight times, de- 
manding that  a conveyance he made to him for his pait ,  or a change 
made in the title, and Davis refuted. Finally, through dissatisfaction 
r i t h  Davis and his nlanagement of the partnership, plaintiff and hfc- 
Kenzie took over tlie mallagenle~lt and continued therein until the 
present action was brought. Plaintiff was substantiallv corrohorated 
by McKenzie in essentials as to the agreement and payments made on 
the purchase price. 
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Defendants' evidence sharply contradicted that  of plaintiff, but on the 
wllole evidence, these contradictions were for considerat~on of the Jllry. 
T e  are reminded that  evidence to establish a parol trust 111u.t he "clear, 
>trong and convincing." But nhether i t  is of that  nature, it is tlw 
province of the jury to say. 7'ire Co. 1 % .  L e s f e r ,  190 S. C., 411, 130 
S. E., 45;  H e n t l t m  v. H e n d r e n ,  133 S. C., 505, 69 S. E., 506. There i. 
no ~scep t ion  to a n j  failure of the court to properly i i i~ t rnc t  the jur) 
in this respect. The e~ idence  n.ai properly submitted to the jur j .  

X ~ T I O N  FOR LEATE TO AJIEPU'D. The defendants moved to anlent1 their 
ansver so as to set up  a plea of estoppel. The  theory of ertoppt.1 
appears to be based oil a provision in tlie partnership agreement rt~lating 
to rent :  "Second : -111 profits which may accrue to said partnerihil,  
after deduction of the sum of Two IIuntfred ($200.00) Dolldl. ah a 
nionthly rental," etc. The plaintiff te.tified that this refcrred to the 
two liundred dollars to be paid out of earnings on the purchase price of 
the property, and n a s  so understood. 

Tlie record discloses that  thih motion was made after tlie time to 
:mhwer had exl~ired-ill fact. nhen  the case was called for trial. *It 
that tiine it had become a inattcr of discretion n i t h  the court, and n e  
cannot say the di.-crction n-as abused. 1T7~l?nzngiori, i s .  , l l t l~onct ld ,  133 
S. C., 548, 45 S. E., 664;  C. S., 545; C'o~nnzisszont~rs  1..  b'luzr., 7 6  S. ('., 
136; G o o d w i n  r .  Fer t i l i z e r  1T7orha, 121 N. C'., 91, 28 S. E., 192; 3Zc- 
Intosh, Practice and Procedure, pp. 512 a i d  513, and cited cases. 

The evidence on mhich defendant relied is equivocal, arising out of a 
factual situation entirely different from that  before the Court in H n r ~  
7%. W e d ,  213 N .  C., 484, 196 S. E., 869, and 1T'olfe v. L a n d  Bank, 210 
S. C., 313, 1 3  S. E. (2d), 533, and the defeildants had full benefit on 
the i w w  of such inferences as the jury rnight drav  from the conduct of 
the plaintiff as a member of the partnership. There is no evidence on 
the par t  of the plaintiff that  he, or other n~ernbcrs of the par tner~hip ,  
had ever paid Davis ally rent on the property or had agreed so to do. 
The provision cited in the partnership agreement does not go 50 far .  
Moreover, the receiver later appointed, 11-ho used the property a, that  of 
tlie partnership, testified that  no demand had been made i n  hiin for rent. 
I t  is in evidence, however, that rentals of building:, erected on the prop- 
erty 11-ere paid into the partnersliip funds. At any rate, the trial judge. 
n e  thilik, properly dcclined to permit the amendnient when the case was 
called for trial. 

THE ADIIISSIOS OF E:VIDEA('E. The exce~>tion here is to the admission 
of evidence relating to the conduct of the partnership, \?hen the partner- 
s h i l ~  affairs, and p a r t n ~ r s h i p  accounting, had been rcferreti. It TYa. 
practically impossible to avoid some reference to the partnership affairs. 
Some latitude in thi, respect w s  allowed on both Gles of the contro- 
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versy. Included in this class of exceptions was evidence tellding to 
show that  earnings of the partnership were used to enhance the value 
of the lot, and that rentals from buildings erected on the lot were 
turned into the partnership fund, which was certainly competent as 
showing the dealings of the ~ a r t i e s  n i t h  the property in controversy. 
TTe are not prepared to say that  the admission of evidence as to partner- 
ship matters, to the extent sho~vn in the record, is so prejudicial as to 
justify a rehearing. 

THE JCDQE'S CHARGE. The use of the conrenient fclrmula "the evi- 
dence tends to show" is uot considered expression of an cpinion upon the 
evidence in violation of the prohibition of C. S., 564. F. 1 % .  I Iurris ,  213 
S. C., 648, 197 S. E., 142. 

Objection is made to the observations of the judge on the general 
subject of par01 trusts and the method of their creation; and more par- 
ticularly his use of the term "fraud" and his explanation of fraud ill 
connecdon with the creation of such trusts. I t  is impossible here to 
set down iu ezfenso the charge of the judge upon a subject which niust 
necessarily comprehend a large part of the instructionf and demand a 
frank treatment of the evidence. Suffice it to say that we cannot see that 
the court strayed too far  from his immediate subject in presenting the 
law of the case, especially in view of the breadth of discussion here. 
And n e  callnot find that he has exceeded the language of judicial decision 
in discussing the question of fraud. Gorrd l  I * .  d l s p n u g h ,  120 N .  C., 
362, 27 S. E., 85;  d c e r y  v. S t e w n r f ,  136 N .  C., 426, 48 F. E., 775. 

THE: ISSUE. The issue submitted was: (90 the defendants, Ernest P. 
Davis and wife, E v a  W. Davis, hold the legal title lo the property 
described in the complaint as Trustees for ("harles S. Thompson, J. X. 
McKenzie and Ernest P. Davis?" The deftmdants contend that it pre- 
sents to the jury a mere question of law. That  might be true in the 
absence of proper instructions. The suggestion is without merit where 
proper instructions have been given. The issue in this form is not 
unusual, and we do not find it objectionable. I Ien ley  c, U o l f ,  221 S. C., 
274, 20 S. E. (2d), 62. See Russell v. Tt'ade, 146 N .  C., 116, 118, 
59 S. E., 345. See also (71i~zard v. Kernersville,  217 N. C., 686, 9 S. E .  
(2d))  381. 

The exceptions do not disclose any error justifying interference wit11 
the result of the trial. 

S o  error. 
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J. T. LOCKE. Isi)iv~or-ar.r.~ A S ~ I  ox L(EH.<LF OF THE OTIIER HEIRS AT LAW OF 

FASSIE T. SPAULUIiTG. D E C E A ~ E U ,  \-. E. R. JIERRICK, TRUSTEE. 
SOItTH CAROLISA JIUTUAL LIFE IXSURASC'E C03IPAST, I d .  J .  
SPAULDIXG. AI)IIISISTRATOR OF FAXXIE  T. SPAULDISG, DECEASED, 
J .  S. STETTART. MART ELIZABETH (PEGGY) SPAULDIXG, A XIINOR. 
(:. V. JOKES, GCARUIAS A D  I,I?.I~I OF XART ELIZ.IBETI3 (PEGGY) 
SPAULDISG, .\sn GEXEVA THOJSPSOS ET AL., BLOOI) REIATIOXS OF 

F A S X I E  T. SPAULDISG, DECEASED. 

(Filed 12 Jann:~ry, 1044.) 
1 .  Adoption a 3- 

The nhmldonment of a child by its parents is commonly specified hy 
s t ;~tnte  as  a ground for (lispensing with their consei~t to its adoption. 
In s11c.h ewe ndoption will be allo\red not only without the consent of the 
lu~rcnts. hut even against their opposition. This was our law in 1923. 
S. ('. C. S., l a g ,  sec. 182, c.t scq. 

2. Adoption #§  3, 9- 

111 an adoption proceeding ill 1923, where the conrt found that t l ~ c  
pnrents of a minor child had abandoned such child and the e~iclence 011 

\vl~ich t 1 1 ~  finding was made does not appear in the record, there is ;I 

~,rrsmnption that i t  was sufficiei~t to sustain the findii~g. 

3. Adoption 3 9- 
Atloption proceedings are col~c,li~sive as  to persons who \Yere partiw 

thereto, antl n s  to their pri7-its not\rithstnnding a defect as to  n party 
n-ho wo111d be entitled to disregard tllrrn a s  not binding on him, h u t  who 
does not complain of his nonjoinder. 

4. Adoption fj 10- 

The right of adoption i i  not oiily beneficial to those immediately cull- 
crr~itvl. h u t  likewisr to the public, mld construction of the statnte should 
not be narrow or technical. but rather fair and r e a ~ o n a b l ~ .  where all 
nlatcrial proriiions of the statute hare been complied with. 

A P P E ~ L  by plaintiffs f rom I l ' lzurnpso~~, J., a t  Apr i l  Term. 19-13. of 
DCRHAX. Affirmed. 

This  is a civil action inititutecl 1 2  Septernbc~r, 19-12, by the 
.J. T. Locke, f o r  himself antl others s i n ~ i l a r l y  situated, as the 11eare.t 
collateral blood relations of F a n n i e  T. S ~ ~ a u l d i n g ,  who died intestate 

3 Ju ly ,  1942, without  lineal descendants, against E. R. Xer r ick ,  Trustee 
i n  a deed of t rust  executed 11 J u n e ,  1937, by  F a n n i e  T. Spaulding and 
her hushaild, L. J .  Spaulding,  t o  secure a note fo r  $l'i775S.S2 due the 

Sort11 ( 'arolina X u t u a l  Life  Insurance  Company, and L. J .  Spaulding,  
,2dministrator of F a n n i e  T. Spaulding,  to  ohtain a rectraininp order 

against the  consummation of the  sale of the real estate upon n h i c h  said 
deed of t rust  was given and of n h i c h  F a n n i e  T. Spaulding died seized 
and possessed, and  f o r  \<hich J. S. Stewart  had  become the  highest bidder 
a t  a foreclosure sale, n h i c h  said sale had not been affirmed, pending 
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the determination of the owners of the equity of redemption in said 
real estate. 

Tht. defendant, L. J. Spaulding, Administrator of Fannie T. Spauld- 
ing, filed answer denying the claims of the plaintiffs, ,I. T. Locke and 
the other collateral blood relations of Fannie T. Spaulding, deceased, 
a i d  alleging that  one Mary Elizabeth (Peggy) Spaulding mas an 
a d o p t d  child of Fannie T. Spaulding, deceased, a i d  as such was the 
owier of the equity of redemption i11 the real estate inrolved in this 
action. 

Upon hearing, the temporary ~.estraining order was continued until 
the final hearing, and upon petition and motion of the defendant Spauld- 
ing, Administrator, U a r y  Elizabeth (Peggy) Spauld ng, the alleged 
adopted child, and the collateral blood relations other tl an J. T. Locke, 
were made parties defendant to this action. A guardian crd l i t e m ,  C. T. 
Jo~ies,  was appointed for the minor. Mary Elizabeth (Peggy) Spaulding. 
11 ho filed answer asserting exclusive ownership in his ward of the equity 
of redemption in the real estate involved. 

When tlie case came on for final hearing, jury trial was waived, and 
it was agreed by tlie parties litigant that  the judge might find the facts 
and e i~ te r  his conclusioils of law upon the facts so found 

I t  was admitted in the record that  tlie plaintiffs, J. T.  Locke and 
others sinlilarly situated, were the nearest blood relations of Fannie T. 
Spaultling, deceased, who never had a child born alive, and that the said 
Faniiie T. Spaulding died intestate, seized and possessed of the real 
estate involved in this case, subject to the indebtedness against buch 
property represented by a note held by the North Carolina Mutual Life 
Insurance Company secured by deed of trust thereon to E. R. Merrick, 
Trustee. 

After l~ea r ing  the evidence offered by the plaintiffs and by the defend- 
ant. the court found the facts and adjudicated upon suc>ll findings that  
Mary Elizabeth (Peggy) Spaulding mas the legally alopted child of 
Fannie T. Spaulding, deceased, and as such is the sole owner of the real 
estate involved in this con t ro~e r sy ;  and that  the plaintiffs J. T .  Locke 
and the other blood relatioils of the said Fannie T. S p ~ u l d i n g  hare  no 
interest or estate in such property. 

To some of the facts found hy the court, and to tlie conclusiolis of law 
reached by the court, and to tlie judgment that  the plaintiffs ha re  110 

interest in the estate of Fannie T. Spauldiug, deceased, entered by the 
court, the plaintiffs objected, presclrued exceptions, and appealed to the 
Supreme Court. 

R. 0. E v e r e t t  for  t h e  p la in t i f f s ,  a p p e l l n n f s .  
C l a u d e  1'. J o n e s ,  A t t o r n e y  a n d  Gztnrdian  (id L i f e m  o f  U a r y  E l i z n b e f h  

( P e g g y )  S p a u l d i n g ,  appellee.  
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SCHLXCK, J. The decision of this case depends upon nhetller the 
proceedings iiivolring the adoption of Mary Elizabeth (Peggy) Spauld- 
ing held in New IIanorer County in Xay,  1823, were valid. If  such 
I~roceedings mere valid, the judgment of the Superior Court that  the 
 lain in tiffs hare  no interest in the estate of Fannie T. S~~aul t l ing .  deceared, 
was correct, and sho~ilrl be affirmed; if such l,roceerlings were not valid, 
the judgment of the Superior Court was in  error, and should be reversed. 

111 determining tlie validity of the adoption proceedings in 1923, it  
should be noted that  the parents of the child were not made parties 
thereto, and that their consent to the adoption does not appear therein. 
Howerer, it  is alleged in the petition "that the father and the mother of 
the said child have abandoned the said child, and the Recorder of the 
County of sen IIanorer ordered said child in the custody of the Clerk 
of the Superior Court, who delivered the custody of the child to Mrs. 
Naggic Price, of the Salvation Army, and that the said child now has no 
legal or testamentary guardian"; and that  Xrs .  Maggie Price, with 
n-horn said child now resides, consents to such adoption; also it is found 
in the ordrr of the clerk granting the letters of adoption "that Mary 
Elizabeth Spaulding is an abaldoncd child, . . . a i d  that the parents 
of said child hare  abaildoiied the said child . . . and that Mrq. Jiaggie 
Price, wit11 n-horn said child resides, consents thereto" ( to the adoption). 
The plaintiffs contend that the failure to make the parents of the child a 
party to the proceedings or to obtain their conwlt  to the adoptioii, is 
fatal to their 1-alidity. Such is not the law, the law being that  the 
obtaining of the coilsent of the parents to the adoption iz necessary, 
except where the cliilil has bpen aha~~doned  by the ~ ) a r t w t ~ ,  in which 
.ituation it is nell  settled that the obtaining of such convnt to the adop- 
tion is not required. 

I n  1 Xmcr. Jnr. ,  Adoption of ("hiltlren, par. -12, 1). 6-13, it is said : 
L'.lhandonrncnt of a child by i t \  parelits is conimonly specified by statute 
a, a ground for cliqpcnsilig with their concent to its adoption. I n  iuch 
case, atlol)tion \\ill  bc a l lo~i  eil not only without the consent of the parents, 
but ercn againqt their opposition." Therefore, the finding of fact by the 
clerk in 1923 that  tlip ~ ~ a r e n t * ,  n21o.e nari ie~ were nnkno~rn,  had aban- 
cloned tlie child nould qecni bnfficicnt c,vitlcncr for the judge of the 
Superior Court to find as a fact ill thc ca*c a t  b a r  that  the parcnt? of 
the child Iiad abandoned the child, nliich fact noulil support the con- 
clusion of law that  the adoption proceedings vprc ml id .  SThile the 
eridence upon which the ~~e t i t i one r s  alleged and the clerk fol~ntl that the 
parent3 had abandoned the cliilil does not appear i11 the recold, it  is 
proper to observe that the Ian did not require that this m-idelm he prp- 
i e r ~ e d ,  or errti reduced to writing, and since the evidcilce is not in the 
record it iq presumed that  it WRS sufficient to custain the finclings. IIencc, 
since tlie findings were made in 1823, and siilce the parents of the child 
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were then, and still are twenty years thereafter, unknown, such findings 
by the clerk were sufficient evidence to support the finding by the judge, 
to whom the findings of fact by agreement were referred, that  the 
parents had abandoned the child. 

The record of the adoption proceedings of 1923, which was introduced 
in evidence in the case a t  bar, likewise reveals that  the petition therein 
alleged that  "Mary Elizabeth Spaulding is . . . at  present in the cus- 
tody and charge of Nrs.  Maggie Price, a member or the Salvation 
Army," and further that "to which adoption Mrs. Maggie Price, with 
whom the said child now resides, consents," and the order granting the 
letters of adoption finds as a fact "that Mrs. Maggie Price with whom 
said child resides, consents thereto" ( to the adoption), it  would seem 
that  these facts found in 1923 would constitute sufficient evidence to 
support the finding of the court in the case a t  bar that the consent to  
the adoption was given by Mrs. Maggie Price, the persoil having charge 
of the child and with whom such child residfld. 

We are of the opinion that  the law governing adoptions in  this State 
in 1923 has been substantially complied with in this case. I t  is found 
in ch. 2, secs. 182, ef seq., Consolidated Statutes of Nomth Carolina of 
1919. 

The ~ e t i t i o n  which was introduced in evidence sets forth the name and 
age of ;he child, the name of the person having charge of' the child, that  
the child has no estate and the adoption is sought for the life of the 
child; the person having charge of such child was made a party of record 
in the proceeding; and with the consent of the person viho had charge 
of the child and with whom the child resided, the court allowed such 
adoption by an  order granting letters of adoption; the record further 
discloses that  the parents of the child were unknown and had willfully 
abandoned said child. 

The adoption proceeding in 1923 was instituted by Louis J. Spaulding 
and wife, Fannie T. Spaulding, against Xrs .  Maggie Price. Neither 
Louis J. Spaulding and Fannie T.  Spaulding, nor those claiming under 
them, can be heard to attack such proceedings, since they were parties 
thereto, and especially is this so since the only defect in the adoption 
proceedings which the plaintiffs in the case a t  bar assert is that the 
proceedings could not be binding upon the parents of the child, who 
made no complaint against the adoption proceedings. 

"The more approred rule, however, is that  adoption proceedings are 
conclusive as to persons who mere parties thereto, and as to their privies, 
notwithstanding a defect as to a party who would be entitled to disregard 
them as not binding upon him, but who does not compl~lin of his i o n -  
joinder. As has been r e ry  pertinently pointed out, no rights of the 
parent and the child woulcl be impaired by giving force and effect to the 
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contract of adoption and permitting the child to succeed to the state of 
the adoptive parent as the adopted child of the latter." 1 A \ m ~ r .  ,JUT., 
Adoption of Children, par. 45, pp. 647-8. 

What was said by the United States Circuit Court of Appeals f o r  the 
7th Circuit upholding the legality of an adoption proceeding, under the 
Illinois statute, in the case of Car ter  Oil C'otnpctny 1 , .  S o r r n a , ~ ,  131 F. 
2d, a t  page 451, is applicable to the case a t  bar. I t  is there written: 
"An adoption proceeding, it is true, is statutory, and jurisdiction of the 
subject matter and of the person is each a prerequisite to the validity of 
a decree of adoption. H o o k  v. W ~ i g h f ,  329 Ill., 299, 160 5. E., 579, 
and the record of the proceeding must show a substantial compliance 
with the statute to g i ~ e  the court jurisdiction in exercising the statutory 
powers conferred, yet, i n  the consideration of defendant's contention, it is 
well to remember that  since the right of adoption is not only beueficial to 
those immediately coiiceriied but likewise to the public, construction of 
the statute should not be narrow or technical nor compliance therewith 
examined with a judicial microscope in order that  erery slight defect 
may be magnified-rather, the construction ought to be fa i r  and reason- 
able, so as not to defeat the act or the beneficial results where all mate- 
rial provisions of the statute have been complied with. McC'onnell v. 
iVcConne11, 345 Ill., 70, 177 X. E., 692. Nuch more does this principle 
apply where the parties to the adoption proceedings are not objecting, 
the inquiry in such case being narrowed to the jurisdiction of the subject 
matter. A s h l o c k  11. A s h l o c k ,  360 Ill., 115, 195 N. E., 657." 

I n  the case a t  bar the record discloses that  the names of the parents 
of the child were unknown in 1923, and are still unknown, and for that  
reason their names could not be set out in the petition, and no summons 
or other process could be served upon them. As a matter of fact, not 
only was the identity of the parents of the child unknown a t  the time 
the proceedings were instituted, but it was not known whether the child 
was a white or colored child. I t  was, however, later disclosed that the 
child was colored. 

I t  cannot be held that  the parents of the child must be made parties to 
the proceedings, or the consent of the parents must be obtained in order 
to give validity to the proceedings, when it appears from the record that  
the parents were and are still unknown, and that  the child had been 
abandoned, and that  the party to whom the custody of the child has been 
committed by the clerk, and ~ ~ i t h  whom the child resided, had consented 
to the adoption. 

The judgment of the Superior Court is 
Affirmed. 
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STATE r. ASDIIEW TVILSOS FARRELL. 

( F i l t ~ l  I:! Janua ry .  1!144.) 

1. Criiuii~al Law §§ 16, li- 
A p l w  to a n  indictment is  not a mat ter  of form, but of substance, and 

ill :I c;lpital case t he  a r r a ignme~l t  should appear  of record. 

2. Same- 
I t  is  ilot the  practice in this jnrisdictioii to  require a prisoner to plead 

more t11:11r once to n single ilidictment, even where there is  more than one 
trial. h second arraignmelit and  plea is Iwld  to  be immaterial .  

3. Criminal Law 55 30, 34a, 41f- 
There is  a distinction between the  statement made by a prisoner on hi\  

preliminary examinntion hefore a magistrate under C.  S., 4261, and 111h 
testimony given under C. S., 1700, a s  a witness on the  t r ia l  of the  cauhe 
0x1 the  former,  he is  t o  be adr ised  of h is  rights. t he  e samina t io~ i  is  not 
under oath.  : i i~d ,  shoiild i t  be taken contrary to the  statute,  i t  may not be 
used against  him a t  the  tr ial .  On the  la t te r ,  t he  accused, a t  his own 
request, but ~ i o t  otherwise, is competent hut not comp?llable to testify 
and his testimoily thus  given is  under oath :md may be aietl  a t  ally subse- 
quent stnge of the  prosecution. 

4. Constitutional Law § 29: Criminal Law 53 30, 34a- 
The constitutional inhibition a g a i i ~ s t  self-incriminatioi~, Art .  I, see. 11, 

i s  directed against  c.omp~ilsion, and  not against  voluntary admissions, 
corifessiol~s, o r  testimony freely given on t h ~  tr ial .  Such statements,  con- 
fessions, and  t ~ s t i m o n y  voluntarily given on a former t r ia l  a r e  received 
ag:~inst tlie accused a s  his admissioi~s.  

6. Criminal Law 3 41f- 
IVl1m1 the  accused in n criminnl prosecution avails  him.;elf of t he  pr i r i -  

lege of testifying in his own behalf, lie assumes the  s ta lns  of any other 
witness, with all  the  ad\-antages and disadvnutages t h a t  s t a t ~ i s  may enta i l :  
but his failure to take  tlie st:md creates no presumption agxiilst him and  
is  not a proper subject fo r  comment before the  jury. 

6. Criminal Law 5 33a- 
T h e  court's rllarge to the  jury i s  to be considered in i t s  entirety ant1 

contextually. 

7. Crinlinal Law 5 s  2, Rr- 

Evidence, which shows no  more than  a temporary 1;ipse of moral per- 
reption, is  insufficient to excuse a crime a s  distinguishetl f rom reducing 
it to  a lower gr:rde. where some specific i n t w t  i s  required, e.g., premedi- 
tat ion and  deliberation. 

APPB:AL by d e f e n d a n t  from Grady ,  Emergency  Judge ,  a t  S e p t e m b e r  
C r i m i n a l  T e r m ,  1943, of DC'RHAJI. 

C r i m i n a l  prosecut ion  t r i ed  u p o n  ind ic tmen t  c h a r g i n g  t h e  d e f e n d a n t  
w i t h  r ape .  
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The record disclo\es that  on the morning of 23 March, 1943, the de- 
fendant \\ent to the Edgenlont School in the city of Durham and falsely 
represented to the principal that  hi. stepdaughter, a child eight years of 
age, \ \a-  nertled at lioinc on account of thc illness of her mother, when 
in rcallty the mother of tlle child was a n a y  at the time. The defendant 
took hi. stepda~igliter home, matle her drink some whiskey, and then 
ravislied her. 

Tlle defendant waq imlnediately arrested and placed in jail. The 
grand jury. then in wasion, promptly returned a true bill, and counsel 
was appointed to represent him. H e  was arraigned a t  the March Term, 
1943, Durham Superior Court, and tried a t  the March-April Special 
T e r n  1 The defendant interpobed a plea of insanity or mental 
irrebponsibility a t  the time of the alleged offense. H e  took the stand 
and teitified in his onn  behalf. From an adverbe verdict and sentence 
of death, he appealed to the Supreme Court, and was awarded a new 
trial, case reported a n f e ,  321. 

On tlle second trial a t  the September Term, 1943, Durham Superior 
Court, the prosecution offered evidence sufficient to make out its case and 
rested. The defendant t lw i  offered a number of witnesses in support of 
his plea of insanity or mental irresponsibility, but did not again take 
the stand or become a witness in his own behalf. I n  rebuttal, and over 
objection, the solicitor offered the defendant's testimony taken at the 
former trial, in which he stated "I am not in a position to deny it. . . . 
I done these things. . . . I knon that  now I face the chair or gas cham- 
ber. . . . 1 do beg for mercy from everybody and God Almighty espe- 
cially. . . . I have no recollection whaterer of having committed this 
crime. . . . Got off from nork  ahout 'i :00 a m . ;  went home and had a 
few drink,. . . . 1 n a ~  drinking pretty heary. . . . About 9 :30 or 10 :00 
8.111. xen t  to some pool parlor, I arn not positive which one, and bought 
a chaser. . . . I start in on tlle bottle of whiskey that I have and 1 don't 
know then n h a t  happened." Exception. 

The jury rejected tlle defendant's plea of insanity or mental irre- 
sponsibility, despite the substantial evidence offered in his behalf. 

Terdict : ('Guilty of rape as charged in the bill of indictnlent." 
Judgment : Death by asphyxiation. 
The defendant appeals, assigning errors. 

Atforncy-General McXi~llarr and  Assistant Attorneys-General Patfon 
and Rhodes for  the State. 

R. 11. Sykes and Polcell cC. Lelcis for  defendant. 

STACY, C. J. We have here for determination, (1) the sufficiency of 
the arraignment, (2 )  the competency of the defendant's testimony taken 
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at the former trial as evidence against him, and ( 3 )  the correctness of 
the charge. 

First, i11 respect of the sufficiency of the arraignment, i t  will be noted 
that a true bill was found by the grand jury a t  the March Ternl, 1943, 
Durham Superior Court, a t  which term the defendant was dulx arraigued 
and entered a plea of not guilty. He was thereafter tried a t  the JLarcli- 
April Special Term, 1943, Durham Supwior Court, and convicted. 
From this conviction he appealed to the Supreme Court and was granted 
a nex- trial, case reported ctntr, 321. 

The case was again called a t  the September Term, 1943. Durliam 
Superior Court, and the record recites, "the defendant . . . and his 
counsel, . . . being present in open court and announcing their reatli~iess 
for trial enters a plea of not guilty." There was no suggestion that  the 
defendant should be rearraigned. H e  had already been arraigned at 
the March Term, 1943, and entered his plea of not guilty. I t  is not the 
practice in this jurisdiction to require a prisoner to plead more thaii once 
to a single indictment. Indeed, in S. v. Tl'ctfson, 209 N. C., 229, 183 
S. E., 286, the defendant there questioned the propriety of a second 
arraignment, which was held to be immaterial. So, here, the defendant's 
nonexceptive assignment of error to the suficiency of the arraignment 
must be dismissed as pointless. I t  was obriously made clut of the abun- 
dance of caution. 

True, i t  has been said that  a plea to the indictment is not a matter of 
form, but of substance, S. 1.. Czmningham, 91  N. C., 824, and that in 
capital cases, the arraignment should appear of record. 8. 1 % .  Benl, 199 
3. C., 278, 154 S. E., 604; Johnson v. United Sfates, 225 L-. S., 405. 
Here it does appear that  the defendant was duly arraigned and entered 
a plea of not guilty a t  the March Term, 1943. H i s  second trial was on 
the same bill. No new or additional bill was returned by the grand jury. 
The assignment of error based on this part  of the record rannot be sus- 
tained. S. v. Ferreli, 205 N. C., 640, 172 S. E., 186. 

Second, as to the competency of the defendant's testimony taken a t  
the former trial, which was offered by the State after the defendant had 
closed his case without himself going on the witness st tnd,  it is to be 
noted the defendant testified on the original hearing a t  his own request 
and under the advice of counsel. H e  was not compelled to testify either 
a t  the former trial or a t  the present trial, albeit "at his o r n  request, but 
not otherwise," and without prejudice if he frded to avail himself of the 
privilege, he was competent to testify a t  either or both trials. C. S., 
1799; 8. c. Dee, 214 N. C., 509, 199 S. E., 730; S. T. Tucker,  190 X. C., 
108, 130 S. E., 720; S.  c. Bynum, 175 S. C., 777 ,  95 S. 13.) 101. 

There is a distinction to be observed between the statement made by a 
prisoner on his preliminary examination before a magistrate under C. S., 
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4561, and his testiinony given under ('. S., 1799, as a witneas on the trial 
of the cauqe. 8. r. IItrlr X/m, 115 h'. C., 712, 20 S. E., 623. On the 
former, he is to he advi-ed of his rights, and such examination i, not to 
be on oath. Or1 the latter, the accuted, a t  hi, own request, but riot other- . . 
wse.  1s corii~~etent but not coii~pellable to testify, and, of course, hi i  
testimony thus given is received under the sanction of an oath. 20 ,h. 
Jur. ,  473. 

I t  hag been heId in a number of cases that  where the examining magis- 
trate takes the prelinlinary statenlent of a prisoner under the compulsion 
of an oath, contrary to the provisions of U. S., 4561, and without tlie 
adrice of counsel, such statement may not he used against him on the 
trial, because. being thus illduced, it is deemed to he involuntary. 8. P. 

King, 162 S .  C., 580, f i  S. E., 301; S.  I , .  T7nughan, 156 N. C., 615, 
71 S. E.. 1059; S. II. Parker, 132 N .  C., 1014, 43 S. E., 530; 8. 1 % .  I-oltrlg. 
60 N.  C'., 126;  S. c. Xaftheus ,  66 X. C., 106;  S. u. Broughfon, 29 S. C., 
96, 45 Am. Dec., 507. The reasons in support of this position are fully 
set forth in S. P .  Pnrher, supra; 8. v. B r o u g h f o ~ ~ ,  supra; and Prople 1%.  

,Ilc,IIlahot~, 15 5. Y., 354. But  these cases have no application to the 
testiniony of a defendant given voluntarily as a witness in hi, o ~ i n  
behalf untler C .  S., 1799. S. 1%.  Hawkins, supra; I I e n z ~  I . .  Sttrfr, 154 
Md., 332. 

The constitutional inhibition against conipulsory self-incrimination, 
Art. I, sec. 11, is directed against compulsion, and not against voluntar? 
admissions, confessions, or testimony freely given on the trial. S. I .  
Luqu i re ,  191 K. C., 479, 132 S. E., 162. Such statements, confessions, 
and testimony voluntarily given on a former trial are received against 
the accused as his admi&onb. S. I*. -1I~lfot1, 120 K. C., 591, 26 S. E.. 
933; 16  C. J., 630. The test in every ease is whether the "admiision" 
was voluntary. Henze c. S f n f ~ ,  suprcl. 

To say that  the testimony of tlie accused on the former trial is deemed 
to be inroluntary, becauie given under the sanction of an  oath, would 
seem to carry the presumption too far .  If  this were so, it  could with 
equal plausibility be contended that  the first jury before whom the 
defendant testified should not consider his testimony, because involun- 
tary. S. 2.. Eddings, 70 Mo., 545, 36 Am. Rep., 496. On the contrary, 
the defendant offered himself as a witness on the former trial for the 
rery  purpose of having the jury consider his testimony in determining 
his guilt or innocence. \That he iaid then may be used a t  any subsequent 
stage of the prosecution. ,q. I .  S~tnyson, 133 X. C., 676, 45 S. E., 567; 
P ~ o p l e  z7. Irnold,  43 Mich., 303, 38 Am. Rep., 182 ;  1 Thompson on 
Trials, see. 647; 16 C. J., 569. 

Speaking to the subject in Bpss L*. Commonwealth, 118 Ky., 858, it  
was said : "A defendant cannot be made to give evidence against hirn- 
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self. B failure to testify for himself cannot be commented on or used 
against him on his trial. When he does become a w i t n e : ~  for himself, he 
occupies the position of any other witness introduced on the trial. To 
prove on the last trial what he said voluntarily in giving his eridence on 
the former trial is not making him give evidence agaimt hinlself, nor is 
it  corumenting upon his failure to testify for himself. T o  admit such 
evidence is not violative of the Constitution, ~vhich  p-otects one from 
being forced to give eridence against himself, nor of the law which 
protects him from being prejudiced by having failed to testify for him- 
self. Se i ther  the organic nor statutory Ian. x a s  intended to relieve the 
accused of the incriminating effect of voluntary statements ~ ~ h i c h  he may 
have made out of court or in court, when he voluntari1;i. went upon the 
witness stand in his own behalf." 

To like effect is the decision in X i l l e r  2,.  Peop le ,  216 Ill., 300, where, 
as stated in  the first headnote (which accurately digests the opinion), it  
was held : "Admissions and statements made by the accused when testify- 
ing as a witness in his own behalf on a former tr ial  may be proren by the 
People on a subsequent trial, although the accused does not testify on 
the latter trial." 

There is no coinpulsion resting on a defendant to testify in a criminal 
prosecution. H e  is a t  liberty to take the stand in his own behalf or not, 
just as he may elect or be advised, and his failure to testify creates no 
presurnption against him and is not a proper subject for comment by 
counsel in arguing the case to the jury. S.  I . .  T u c k e r ,  s i r p r ( ~  Klien he 
chooses to avail himself of the privilege, however, he asfumes the status 
of a witness, with all the advantages and disadvantages that  status may 
entail. S. C. Grifin, 201 S. C., 541, 160 S. E., 826. Of course, it  is 
proper for the jury to consider that  he is the defendant in the case and 
on trial for the crime charged. S. v. Dee ,  s u p m .  The statements or 
admissions made by him while so testifying are in nowise privileged, but 
may lawfully be offered in evidence on any subsequent trial for the con- 
sideration of the jury in passing upon his guilt or innocence. S. I ? .  

S i m m o n s ,  78 Kan., 852; S. 1 % .  R i m e s ,  152 Iowa, 240; MocX*mnsfers  1.. 

S f a t e ,  83 Sliss., 1; H e n z e  2%. S t a f c ,  supro .  The exreption addressed to 
the admission of the evidence is not sustained. 

Third, as bearing on the correctness of the charge, the rule that what 
the court says to the jury is to be considered in its entiretv and con- 
textually would seem to save it from successful challenge. ,C. 7 % .  Snzifh,  
221 N. C., 400, 20 S. E. (2d) ,  360. 

The exception stressfully urged as valid is the one addressed to the 
instruction that  "there is no evidence to jusiify the jury in finding the 
defendant insane so far  as the drinking habit is concernecl." S. 2%. Hair- 
s ton ,  222 K. C., 455, 24 S. E. (2d),  342. The only evidence on this 
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point is that  contained in tlle defendant's testimony taken on the former 
trial, which discloses that he "had a few drinks," or was "drinking pretty 
heavy," a t  the time and did not know what happened or had no recol- 
lection of having committed the crime. h o t h e r  witness testified that he 
went home with the defendant around 8 o'clock in the morning "and 
they drank about a quart  of whiskey." The principal of the school said 
the defendant called for the little girl about 11 o'clock; "that he seemed 
normal and although I got within three feet of him and talked with him, 
I did not detect the odor of alcohol." This, a t  most, shows no more 
than a temporary lapse of moral perception which was held in S. c. 
S m e l l ,  -28 S. C., 245, and again in S. v. Potts, 100 N .  C., 457, 6 S. E., 
657, to be illsufficient to excuse a crime as distinguished from reducing 
it to a lower grade where some specific intent is required, e.g., premedi- 
tation and deliberation. S. 2.. Alston, 214 N .  C., 93, 197 S. E., 719. 
Here, no contention was made in respect of "a less degree of the same 
crime," C. S., 4640, or that the less-aggrarated assanlts included in the 
bill should be submitted to the jury, C. S., 4639, as all the evidence shows 
carnal knowledge and abuse of a female child under the age of twelve 
years. C. S., 4204. S. 2,. Hairsfon,  s u p m ;  S. v. Jackson, 199 N .  C., 
321, 154 S. E., -202. Indeed, tlle unnaturalness of the defendant's con- 
duct and the enormity of his crime were urged as circumstances in 
support of his plea of insanity or mental irresponsibility, which the jury 
rejected. 8. a. Alex Harris, ante, 697. 

A searching investigation of the entire record leaves us with the im- 
pression that the case has been tried in substantial conformlity to the 
decisions on the subject and that the result accords with the law's coni- 
mand. The conclusion, therefore, is that  the verdict and judgment 
should be upheld. I t  is so ordered. 

N o  error. 

F1 ,ORESCE O L L I E  BEN'I'ON T. U S I T E D  BANK BUILDING COMPANY 
AND U S I T E D  CIGAR-WIIEIAN S T O R E S  CORPORATION. 

(Filed 12 January, 1944.) 
1. h'egligence 3 3- 

Generally there is no duty resting on defendant to warn plaintiff of a 
dangerous condition, provided the dangerous condition is obvious. 

2. Negligence 33 4h, 10a- 
In an action for damages allegedly caused by negligence of defendants, 

where plaintib's evidence tends to show that the store of one defendant 
was in the building of the other defendant and opened off the lobby of 
the building through a plate glass door by a step down, that there was no 
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lack of light, either in the lobby or store, that plainliff fell and was 
injured as she went through the door from the lobby into the store, 
although she could have seen the step down had she taken time to look 
as she opened the door, a motion for judgment of nonsuit was properly 
allowed. C. S.. 567. 

APPEAL by plaintiff from B o b b i f t ,  J., at  March Term, 1943, of 
GUILFORD. 

This is a n  action by the plaintiff to recoyer damages for personal 
injuries alleged to have been proximately c a ~ s e d  by the negligence of 
the defendants. 

I t  is alleged and there was evidence tending to prove that  the defend- 
ant  building company owned a large twelve-story bank building on the 
northeast corner of Elm and Washington Streets in the city of Greens- 
boro, and that  the defendant stores corporation leased from its co- 
defendant a storeroom in said bank building located on the ground floor 
and in the northwest corner of said building and operated a cigar store 
therein; that  there was a door opening from the inside of the main 
entrance lobby of the building to the storeroom; that  there was a differ- 
ence in the elevation of the floor of the main entrance lokby and the floor 
of the storeroom, that  of the storeroom being six inches lower than that  
of the lobby; that  there was a step down from the lobby to the storeroom 
immediately a t  the door leading from the lobby to the storeroom; that  
the plaintiff, intending to enter the cigar store from the lobby fo r ' t he  
purpose of purchasing a watch wrist band, approached the door, pushed 
it open and stepped into the cigar store, and as she s t e p ~ e d  in she fell to 
the floor, from which fall she received injuries. 

I t  is alleged and contended by the plaintiff that  the defendants were 
actionably negligent in that  they failed to properly light the step down 
from the lobby to the storeroom and failed to give the plaintiff and the 
public proper warning of the existing conditions surrounding said step 
down. The defendants deny these allegations, and plead in bar of plain- 
tiff's recovery her contributory negligence in failing to exercise due care 
in the use of the step down in entering the storeroom. 

When the plaintiff had introduced her evidence and rested her case 
the defendants lodged motions for judgments as in case of nonsuit (C. S., 
5 6 7 ) ,  which motions were allowed, and from judgment;, predicated on 
this ruling, dismissing the action, the plaintiff appealed, assigning error. 

H e r b e r t  8. Fallc for  p l a i n t i f ,  a p p e l l a n f .  
F r a n k  P. Hobgood  a n d  B e n j .  T .  W a r d  for  l 'ni ted B a n k  B u i l d i n g  

C o m p a n y ,  appel lee .  
S a p p  d2 S a p p  for  U n i t e d  C i g a r - W h e l a n  S t o w s  C o r p o r a f i o n ,  appel lee .  
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SCHENCK, J. I t  is not contended that  the construction of the floor 
level of the storeroom six inches below the floor level of the main lobby 
of the building, from which the door led to the storeroom, constituted 
negligence. The negligence stressed in the brief being confined to the 
allegations of failure to adequately light the step down immediately a t  
the door between the lobby and the storeroom, and the failure to give 
warning or notice of such step down, which the plaintiff in her brief 
denominates as a "stumbling block." 

Such light as was in the storeroom from the sun was diffused light, 
since such light could enter only from the two doors opening onto the 
west and the north side of the room and the sun had not reached its 
zenith a t  the time of the plaintiff's fall, about 11 or 11 :30 o'clock a.m. 
The storeroom was lighted by six overhead or ceiling lamps with under- 
slung globes, each of which was of 200 watts, one of which lights was 
about six feet from the door between the lobby and the storeroom and 
another about 15  feet from that  door. There were no windows in the 
storeroonl to admit sun light. The floors of the lobby and of the store- 
room were of different material, different in color and different in con- 
struction. There was no obstruction to the entrance into the storeroom 
through the door between it and the lobby. There was no defect in the 
lighting in the lobby, it being in all respects similar to  that  in the store- 
room. I f  there were decorations (the evidence is i n  conflict) on the 
doors on the west and north side of the storeroom, such decorations 
could have cast no shadows from the sun into the storeroom owing to 
the position of the sun in the sky a t  that  time of day with reference to 
the location of the building. 

The plaintiff's testimony is to the effect that she entered the storeroom 
from the lobby to purchase a watch wrist band, and stated, "When you 
have your mind on shopping, it is quite different. I had my mind on 
shopping," she ((could see the floor through the door" ; she %as looking 
directly in front," she "could see clearly into the store"; plaintiff further 
testified that  if she had taken the time, opened the door and looked she 
could have seen the step down; that she did not have the time to look 
after she opened the door before she stepped, but that  "no one was rush- 
ing me . . . I had my own time to go through the door"; that  she was 
looking directly in front of her through the plate glass door; the evi- 
dence tends to show that the door between the storeroom and the lobby 
was a heavy one with a clear plate glass panel in it which extended 
from 1 2  inches above the floor to within a few inches of the top thereof, 
and had on it a latch which had to be thrown to open the door, as well 
as an air-check to make it close; that one waq required to stop to open 
the door before entering it. 
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When the record is examined i t  appears that  there i3 no evidence of 
lack of light either i n  the storeroom or in the lobby. The storeroom 
was 18  by 20 feet and was lighted by six overhead incandescent lamps 
each carrying 200 watts of electric current. The  lobt~y was similarly 
lighted. The plaintiff is therefore relegated to her contention tha t  
shadows from the decorations on the two doors opening on the west and 
north side of the store, respectively, obscured the step down and thereby 
caused her not to see it and to fall. This contention is untenable for the 
reason that  i t  was a physical impossibility for the diffused light of the 
sun through the glass panels of these two doors to have cast shadows 
from any decorations on the doors to the step down over which the plain- 
tiff entered the storeroom-especially in riew of the abundance of 
artificial light therein. 

The evidence discloses that  there mas no sign or other warning a t  the 
step down a t  the door through which the plaintiff entered the storeroom, 
and i t  is stressfully urged by the plaintiff that  this was negligence, or  
a t  least evideqce of negligence on the par t  of the defendants. The plain- 
tiff predicates this contention upon the assumption that  the existence of 
different levels between the two floors, necessitating the step down, 
created a dangerous condition or "stumbling block" of which it mas the 
duty of the defendants to give warning. This may have been a sound 
position if the danger had been a latent one, of which the defendants 
knew, or should have known, and of which the plaintiff, or the public, 
was not fixed with knowledge; but such is not the situation in  this case. 
The plaintiff's testimony is to the effect that  she could have seen the step 
down if she had taken time between the opening of the door and her  
first step into the storeroom to look, but that  she did not take the time, 
although there was no reason to hurry. I t  was only necessary to avoid 
injury from i t  to take time to see it. The plaintiff, although not rushed, 
failed to take the time to see the condition, and was iniured. There is 
no duty to give warning of the obvious. ' Was this d'ifference in the 
levels of the two floors obrjous? The plaintiff's testimony presages an  
affirmative answer. She says: "I stepped forward, and before I had 
time to  examine anything, I fell. I did not have time to look down. 
I was looking directly in front of me. S o  one was rushing me. No 
one took hold of me or pushed me. N o  one was in front pulling me. 
Sure I had my own time to go through the door." ,4nd further, " In  
answer to your question if I had taken time, opened the door, looked, 
could I have seen this step down, my  answtlr is, if I had thought there 
was any reason, I guess I could have. . . ." 

Any-danger incident to the difference in the levels clf the two floors 
necessitating the step down being obvious to one who looked, there was 
no duty resting upon the defendants to give notice thereof. The law 
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imposes no duty upon one to give notice of a dangerous condition to 
another who has eyes to see and an unobstructed view of such condition, 
but fails to take time to see such danger. Generally, in the absence of 
some unusual condition, the employgent of a step by the owner of a 
building because of a difference between levels is not a violation of any 
duty to invitees. Where a condition of premises is obvious to any ordi- 
narily intelligent person, generally there is no duty on the part  of the 
owner of the premises to warn of that  condition. S f e r n s  v. H i g h l a n d  
H o t e l  Co., 307 Mass., 90, 29 N. E. (2d),  721. There is no duty resting 
on the defendant to warn the plaintiff of a dangerous condition provided 
the dangerous condition is obvious. M u l k e r n  c. E a s f ~ r n  S .  S. Lines ,  307 
Nass., 609, 29 N. E. (2d),  919. 

The case a t  bar is distinguished from Mulforr l  2.. H o t e l  Co., 213 N .  C., 
603, 197 S. E., 169, i n  that  in the latter case the plaintiff "came out of a 
brilliantly lighted room into a dimly lighted basement, and i t  may be 
inferred that  her eyes had not become accustomed to the difference in 
illumination when she encountered the step," whereas in the instant case 
the lobby and the storeroom were equally and adequately illuminated; 
in the M u l f o r d  case,  supra ,  it  appeared that  "the floors were uniformly 
colored and so were the walls,77 whereas in the instant case the floor of 
the lobby was of marble parallelograms 10 x 20 inches in size and of 
reddish tint. while the floor of the storeroom was of small white hexag- 
onal tiles one inch by one inch in size and laid in dark cement. ~ o r h  
the coloring and shape of the tiles in the two floors were in strong con- 
trast. I n  the U u l f o r d  case, s u p r a ,  the defendant's negligence was ad- 
mitted, but in the instant case the defendant's negligence is denied, and 
we are constrained to hold that it has not been made to appear by the 

. . 
evidence. 

Since we are of the opinion, and so hold, that  the judgments of nonsuit 
nere properly entered for the lack of sufficient eridence to be submitted 
to the jury on an issue relating to the defendant's actionable negligence, 
the other assignments of error become immaterial and call for no 
animadverqion from this Court. ('crllahan r. Rober t s ,  212 N. C., 223, 
193 S. E., 265. 

The judgment of the Superior Court i i  
Affirmed. 
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MAMIE E. WINSTEAL), ELLA BENNETT, EDDIE BLACK, MACK BLACK, 
MINNIE BLACK, LOSNIE BLACK, MILDRED RLACK, MAMIE 
MIXON, ELLA hlAP PAUL, ELSIE MERCER, JIM EBORN, ALTON 
EBORN, BOBBY EBORN, JULIA EBORN, CLAUDE WOOLARD, HOW- 
ARD WOOLARD, CHARLIE WOOLARD, LOLA WOOLARD WHITLEY, 
LILLIAN TETTERTON, CASSIE SAWYER, v. JAMES T. WOOLARD 
A N D  WIFE, SADIE 11. WOOLARD, A N D  L. A. SQUIRES, COMMISSIONER 
OF THE SINKING FUSD OF THE CITY O F  WBSHINGTON, AND J. S. BEN- 
NIBR, SINKING FUSD COMMISSIONER OF BEAUFORT OOUNTY. 

(Filed 12 January, 1944.) 
1. Deeds §§ 4, 8- 

A deed of gift of an estate of any nature, if not prclven in due form 
and registered within two years after the making of it., is void. C. S., 
3315. 

Between the parties thereto a deed of gift, not registered, is good during 
the two years after the making of it, but upon failure to register i t  
within such time, i t  becomes void ab initio and title vests in the grantor. 

3. Estates 9 Qa: Adverse Possession 1- 

When grantors in a deed of gift reserve ti life estate in themselves, the 
grantee acquires no right of possession during the life of either of the 
grantors. 

4. Adverse Possession 1- 

Where two parties are  in possession of land, the possession in law fol- 
lows the title. 

5. Adverse Possession § 17- 

A party, entering into possession of land, is presumed. in law to enter 
under and in pursuance of his right, no matter what m:ay have been his 
motive for the entry. 

6. Adverse Possession 4a- 

The possession of one tenant in common is in law the possession of all 
his cotenants, unless and until there has been a n  actual ouster or a sole 
adverse possession for twenty years, receiving rents and profits and 
claiming the land ns his own from which actual ousttbr would be pre- 
sumed. 

APPEAL by  plaintiffs f r o m  Thompson, J., a t  October Term,  1943, of 
BEAUFORT. 

Civil action to  be let into possession of cer tain lands as  tenants  i n  
common wi th  defendant J a m e s  T. Woolard, who pleads sole seizin by  
reason of (1 )  alleged valid deed, ( 2 )  by  possession under color f o r  seven 
years, G. S., 1-38, formerly C. S., 428, and ( 3 )  by adverse possession 
f o r  twenty years-G. S., 1-40, formerly C. S., 430. 
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The parties, having waived jury trial and agreed that  the court should 
find the facts and render judgment thereon, the court, after hearing the 
testimony and argument of counsel, finds facts summarily stated as 
follows : 

1. On 22 January ,  1909, Kalite Woolard, then owner in fee and in 
possession of that  certain tract of land described in the complaint, and 
his wife, Martha E. Woolard, executed and delivered to their son, the 
defendant James T.  Woolard, a deed of gift conveying said land, reserv- 
ing "for themselves an estate for the term of their natural lives" in the 
same, which deed of gift was registered on 16 November, 1918, in office 
of Register of Deeds of Beaufort County, North Carolina. 

2. From the date of the execution of said deed until the death of 
Kalite Woolard in 1925, Martha E. Woolard having predeceased him, 
"the said Kalite Woolard and the  said James T. Woolard were in exclu- 
sive adverse possession of the said tract of land." 

3. Since the death of Kalite Woolard "the said James T. Woolard, 
claiming to own the land by virtue of the foregoing deed, has been in 
open, notorious, exclusive and adverse possession of said tract of land, 
living in the house on said land, cultivating crops thereon, and listing 
it for  taxes, executing the deeds of trust set out in the record, and several 
chattel mortgages." 

The petitioners are lineal descendants of Kalite Woolard, deceased, 
and instituted this action on 15 October, 1942. 

Upon the foregoing facts, the court, being of opinion that  plaintiffs 
are not tenants with defendants James T. Woolard et nl., in and to said 
land, entered judgment that  plaintiffs take nothing by this action and 
that defendants go without day and recorer their costs. Plaintiffs appeal 
therefrom to Supreme Court and assign error. 

11. S. W a r d  for  p la in t i f f s ,  appe l lan t s .  
E. A. Dan ie l  for  de f endan t s ,  appellees.  

WIPU'BORXE, J. Appellants in the characteristic original style of their 
eminent counsel, state this as the question presented on this appeal: 
"Father of six children made deed of gift to one, reserving life estate; 
registered nine years after execution; father and grantee in exclusive and 
joint possession until father's death less than twenty years before the 
beginning of this action by other five children to be declared tenants in 
common." And speaking thereto a r g z ~ e n d o  their counsel says: 

"Plaintiffs have been told that  a deed of gift must be registered within 
two years from its execution and upon failure of such registration 
within such time, iq roitf. C'. S., 3315, and Roofh c. H n i r s f o n ,  193 N .  C., 
279. 
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"They have been told, and are here contending, that  it takes twenty 
years adverse possession by a tenant in common to oust the co-tenants, 
and that  seventeen years mill not do it. Gilchrist z.. Middleton, 107 
N. C., 663; Roscoe c. Lumber Co., 124 N. C., 42 ;  Conkeg 2'. Lumber C1o., 
126 N .  C., 499. 

"They contend here that the deed of gift was void after J anua ry  22, 
1911, and that  when Kalite Woolard, their father, died, this land de- 
scended to them and their brother, J. T., the grantee in common . . ." 

The statute and decisions cited indicate that  plaintiffs "have been 
told" the law aright, which, when applied to facts in hand, as compre- 
hensively recited in question involved, lends support to their conten- 
tions. 

A deed of gift of an  estate of any nature if not proven in due form 
and registered within two years after the making of it,  is void. G. S., 
47-26, formerly C. S., 3315. Boofh 11. Hahsfon,  193 N. C., 278, 136 
S. E., 879; 8. c., 195 N. C., 8, 141 S. E., 480; Reeves v. &'iller, 209 
h'. C., 362, 183 S. E., 294; Allen 7*. Allen, 209 N. C., 744, 184 S. E., 485; 
C u f f s  v. JfcGhee, 221 N .  C., 465, 20 S. E. (2d),  376. 

And the Court has held that  as between the parties thereto a deed of 
gift, not registered, is good during the two years after the making of it, 
but upon failure to register i t  within such time, i t  becomes void ab initio 
and title vests in the grantors. Booth T. Hairston, suppa. But  in the 
case in hand the grantors i n  the deed of gift in question, having reserved 
to themselves life estates, which in lam included the right of possession, 
the grantee in the deed of gift,  as a matter of law, acquired no right to 
possession of the land during the life of either of the grantors. And 
even though the court has found as a fact that from the date of the deed 
until the death of Kalite Woolard, the surviving grantor, said Kalite 
Woolard, and James T.  Woolard, the grantee, defendant in this action, 
were in exclusive adverse possession of the said land, the 1,itle to the land 
and right to possession of it, as a matter of law, were in Kalite Woolard. 
Where two parties are in possession of land, the possession in law follows 
the title. Gadsby v. Dyer, 91 h'. C., 311. See also Ward v. Farmer, 
92 N. C., 93;  Sixon  e.. Williams, 95 N. C., 103. Therefore defendant, 
James T .  Woolard, as grantee in the deed of gift, as a matter of law, 
had no possession of the land prior to the death of Kalite Woolard. And 
the deed of gift not having been registered within two years after the 
making of it, and the title to the remaindw after life estates having 
thereupon revested in Kalite Woolard, he died seized of the land. Hence, 
upon his death the title descended to his heirs a t  law, thl: plaintiffs and 
defendant, James T. Woolard, as tenants in common, and the possession 
followed the title. The  possession which said defendant had after the 
death of his father, Kalite Woolard, was, as a matter of law, as a tenant 
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in common with the other heirs a t  law and not by virtue of the void deed 
of gift. "Where a party entitled to possession of land enters thereon, he 
is presumed in  law to enter under and in pursuance of his right, no 
matter what may have been the motive for the entry, and he is a t  once 
clothed with erery right he can have by rir tue of his title which could 
be asserted by entry," headnote on S i x o n  1.. W i l l i a m ,  supra. I n  that  
case J ferr imon,  J., speaking for the Court, said the party so entering 
"could not repudiate her right as the owner of the inheritance, and 
agree to become a trespasser, or to be in possession of some other than her 
real title. I n  that  respect, the law determined her condition and rela- 
tion to the land," citing Gadsby v. B y e r ,  s u p m ;  Gaylord v. Respass, 92 
N .  C., 553. Moreover, in Page c. B m n c h ,  97 N .  C., 97, 1 S. E., 625, i t  
is said:  "One tenant in common cannot make his possession adverse to 
his co-tenant except by actual ouster, as he is presumed to hold by his 
true title.'' To  the same effect are these cases: H a m p f o n  v. Wheeler ,  
99 N .  C., 222, 6 S. E., 236; Ferguson I ? .  W r i g h t ,  113 N .  C., 537, 18 
S. E., 691; Shannon  c. Lamb,  126 K. C., 38, 35 S. E., 232; Tharpe  e. 
IIolcomb, 126 N .  C., 365, 35 S. E., 608; Hardee v. Weath ing fon ,  130 
S. C., 91. 40 S. E., 855. And it is a well settled and long established 
principle of law in  this State that  the possession of one tenant in com- 
mon is in law the possession of all his co-tenants unless and until there 
has been an  actual ouster or a sole adverse possession of twenty years, 
receiving the rents and profits and claiming the land as his own from 
which actual ouster would be presumed. See W a r d  c. Farmer,  92 N .  C., 
93. Among other pertinent cases are these: Cloud I*. W ~ b b ,  14 K. C., 
317; S. c., 15  N. C., 289; Black 21. Lindsay,  44 N .  C., 467; Linker v. 
Benson, 67 N .  C., 150; Cocington v. S f e w a r f ,  77 N .  C., 148; J ~ e l y  z*. 
,J7-erly, 79 S. C., 478; C'aldtcell I*. S e e l y ,  81 5. C., 114; Gaylord 1;. 

Respass, supra;  Hicks  21. Bullock, 96 N.  C., 164, 1 S. E., 629; Page v. 
Branch,  supra;  B r e d e n  1%. J fcLaur in ,  98 N .  C., 307, 4 S. E., 136; Gil- 
christ v. ~Tf ldd le fon ,  supra; Roscoe t>. Lumber  Co., supra; Hardee 1 ) .  

Wenthington,  supra;  Woodlief 11. Woodlief ,  136 N .  C., 133, 48 S. E., 
583; Bull in  e. IIancoch., 138 S. C., 198, 50 S. E., 621; Rhea I * .  Craig,  
141 N .  C., 602, 54 S. E., 408; Boggan c. Somers,  152 N .  C., 390, 67 
S. E., 965; X c K e e l  e. Holloman,  163 S. C., 132, 79 S. E., 445; Lee v. 
Parker,  171 K. C., 144, 88 S. E., 217; Les fer  2'. Harward ,  173 N .  C., 83, 
91  S. E., 698; Crews 1.. Crews, 192 N .  C., 679, 135 S. E., 784; Sfephens  
2) .  Clark,  211 S. C., P4, 189 S. E., 191;  Cox 1 . .  W r i g h f ,  218 N .  C., 342, 
11 S. E. (2d) ,  158. 

Upon the facts found we do not have before us a case of actual ouster, 
and adverse possession under color of title within the meaning of the 
statute, G. S., 1-38, formerly C. S., 428. I t  is t rue defendants contend 
that  James T. Woolard has had adverse possession of the land under 



818 I N  T H E  S U P R E M E  COURT. [223 

color of the deed of gift, but upon the facts found his contention is not 
supported in law. Upon such facts the law put him in possession of the  
land as a tenant in common with plaintiffs. And under the well settled 
principle that  the possession of one tenant in common is in law the 
possession of all, the ouster of plaintiffs as tenants in common of the land 
in question will not be presumed from an  exclusive use of the common 
property and appropriation by said defendant of the rents and profits f o r  
a less period than twenty years. See cases of Cloud v. Webb and others, 
supra, also Ward v. Farmer, supra; Rullin v. Hnncock, supra; Adderholt 
v. Lowman, 179 N.  C., 547, 103 S. E., 1; Bradford v. Bank,  182 N .  C., 
225, 108 S. E., 750. 

Less than twenty years elapsed between the death of Kalite Woolard 
and the institution of this action. Hence, defendant James T.  Woolard 
has failed to ripen title as against his co-tenants the plaintiffs, and they 
are entitled to be let into possession with him. 

The judgment below is 
Reversed. 

L. >I. GERRINGER v. WALTER GERRINGER AND WIFE, LILLIAN GER- 
RINGER; LENA BARBER AND HOGBAND, CYRUS BARBER. 

(Filed 12 January, 1944.) 

1. Parent and Child 5 3: Fraud g 11- 
The mere relation of parent and child, without any evidence of intimate 

or fiduciary relationship, does not raise a presumption of fraud or of 
undue influence. 

2. Fraud 5 11: Weds §g 2c, 17d- 
Where in consideration of an agreement: by his son and daughter to 

support him, plaintiff executed a fee simple deed, conveying all of his 
real estate to such son and daughter and about a year thereafter changed 
his mind and wanted his land back, there is no evidence of fraud or undue 
influence and motion for judgment as of nonsuit was properly allowed. 

APPEAL from Thompson, J., a t  May Term, 1943, of ALAMANCE. 
This action was instituted 11 April, 1942, to set aside a fee simple 

deed executed by the plaintiff on 20 September, 1940, to Mrs. Lena 
Barber and Walter Gerringer, two of plaintiff's children. Plaintiff 
alleges that  the defendants obtained the execution of the deed by undue 
influence. 

The pertinent facts are as follows: Plaintiff's wife died in 1940, 
shortly thereafter Mrs. Lena Barber and Walter Gerringer arranged with 
the Welfare Department of the county for a woman and her fifteen-year- 
old son to move into plaintiff's home. Plaintiff testified that  Mrs. Lena 
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Barber and Walter Gerringer suggested tha t  he marry  this woman. 
H e  asked her to  marry him and she consented. She entered his home 
on Monday and he married her on the following Saturday. On the  day 
before his marriage, his son Walter, one of the defendants, and Cyrus 
Barber, the husband of his daughter. Lena, also a defendant, took him 
to a lawyer's office in Reidsville, N. C., where the deed referred to above 
was prepared and executed. The  deed names a consideration of Ten 
Dollars and other valuable considerations, and was filed for registration 
in the office of the Register of Deeds for Alamance County on the same 
day i t  was executed. On this same date the plaintiff executed a will in 
which he bequeathed to Mrs. Lena Barber and Walter Gerringer, sub- 
stantially all of his personal property. 9 separate agreement for sup- 
port, in consideration of the execution of the deed, was entered into by 
and between L. M. Gerringer, Walter Gerringer and Mrs. Lena Barber, 
of even date with the deed and will. The plaintiff had made a previous 
will, which was in the possession of Mr. John Garrison. After leaving 
the lawyer's office in Reidsville, they drove to Mr. Garrison's home, and 
Mr. Garrison, a t  the request of the plaintiff, burned the former will. 

The defendants paid off a mortgage on the premises conveyed to then], 
securing an  indebtedness of $200.00, incurred by the plaintiff in con- 
nection with the funeral expenses of his first wife. 

The plaintiff's second marriage was a failure. His  wife left him five 
weeks after the marriage, and he has not seen her since and knows 
nothing of her whereabouts. 

Plaintiff requested his son, Will, and his wife, who had lived with him 
for many years, to leare his home after he married the second time, 
and they did so. After his wife left him, his daughter, Lena, offered to 
take him in her home, but he refused to live with her. She then offered 
to move i n  with him and take care of him. H e  refused to permit her to 
do  so, because he said "He would not live with her husband, Cyrus Bar-  
ber." H e  likewise declined to l ire with his son WaIter; in fact, he 
testified, "I didn't want to live with nary one of them," and "I told 
them both to leave there." 

On the question of undue influence, the plaintiff testified : Lena and 
Walter had begged him for some tirne prior to the execution of the deed, 
to give them his property and promised if he would do so they would 
take care of him, and that  he mould not have to work any more, but that  
they had failed to do anything for him. H e  testified that  he knew he 
was executing a deed and conveying all his property to Walter and Lena, 
and that  the reason he did so was because he thought he was going to be 
taken care of. "I don't know as anybody ever made me do anything I 
did not want to do. Hasn't anybody made me sign the deed, just per- 
suaded me to sign it. I decided 1 wanted to do i t  if they would have 
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done what they said they would. I reckon I did sign the deed because 
I wanted to. . . . I f  I had felt like I do now I mould never have signed 
that deed. . . . Yes, I want the land back. . . . As to when I decided 
that  I didn't want them to have this land, well, I decided as soon as they 
quit coming to see me. I don't remember how long it was;  it mas after  
the deed was made. . . . That  was a right smart little bit. I reckon it 
was a year." 

On cross-examination plaintiff admitted that  the only objection he had 
to this transaction was that  they (Lena and Walter)  had failed to sup- 
port him as they promised to do. 

Plaintiff is eighty-two years of age and can neither read nor write;  
however, he has operated a store for thirty-five years, buys his merchan- 
dise from the wholesale houses, pays cash for it, and sells for cash. He 
knows how to add figures and to handle money. I n  1940 plaintiff was 
suffering from rheumatism and high blood pressure, but he continued to  
operate his store and still continues to do so. 

At the close of plaintiff's evidence, defendants moved for judgment as 
of nonsuit. Motion allowed. Plaintiff appealed, assigning error. 

Thos. C .  Car fer ,  W .  D. B a r r e f f ,  of Long,  Long & Bnrret t ,  for plaintiff. 
Glidezrell & Glidewell for defendants. 

DENNY, J. This is an action to set aside a deed. The plaintiff is 
relying upon the exercise of undue influence upon him by the defendants 
in procuring the execution of said instrument. 

There is no evidence in this record that  the plaintiff lacked sufficient 
mental capacity to execute a deed on 20 September, 1940, or that  he 
was easily influenced by reason of his mental condition. The plaintiff 
did testify that  he was persuaded by Lena, his daughter, and Walter, his 
son, to make the deed; that Lena came to sec3 him often and begged him 
to convey his property to them and that  Walter came occasionally, and 
both agreed to take care of him if he mould convey his property to them. 

The sum and substance, however, of plaintiff's testimony amounts to 
this: In  consideration of an  agreement on the part of his son, Walter, 
and his daughter, Lena, to support h im;  which agreement is in writing 
and purports to have been signed by the parties, the plaintiff executed a 
fee simple deed, conveying all his real estate to said son and daughter. 
About one year thereafter, the plaintiff changed his mind and decided he 
wanted to recover his land. because, according to his version, he was not 
getting the support he had been promised. I t  will be roted that  there 
is no evidence that  the deed is not exactly like the plaintiff intended it 
to be a t  the time of its execution. Furthermore, plaintiff's only objection 
to this' transaction, according to his testimony, is that he is not receiving 
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the support he had been promised, which was the consideration for trans- 
ferring his property. But  plaintiff admits that  after the execution of 
the deed, and after his wife left him, his daughter, Lena, offered to take 
him in her home, but he refused to l ire ~ i t h  her. She then offered to 
move in with him and take care of him, he also rejected that  offer. H e  
likewise declined to live with his son, Walter. 

I t  is contended by the plaintiff that the separate agreement for snp- 
port mas not signed by him and that he knew nothing of its existence 
until after the institution of this action, and that this purported agree- 
ment in itself is ericienee of fraud. MTe cannot so hold, since therc is no 
eonflict between the provisions for the support of the plaintiff as con- 
tained in the written instrument, and the oral testimony of the plaintiff 
as to his agreement for support by these defendants a t  the time of the 
execution of the deed. 

Plaintiff further urges that under the principles laid down in the case 
of X c S e i l l  7.. X c S e i l l ,  ante ,  178, 25 S .  E. (2tl),  615, he is entitled to 
hare  the jury pass upon the question of fraud or undue influence; that  
the intimate relationship which existed between the parties raises a pre- 
sumption of fraud or undue influence. The contention is untenable. 
The relationship of the parties in the inqtant case is not similar to the 
relationship of the parties in the I I IcSci l l  cnsc, supra.  Here we are 
dealing with a parent and his children, without any eridence of intimate 
or fiduciary relationship. There a fiduciary relationship was inrolved. 
The mere relation of parent and child does not r a k e  a presumption of 
undue influence. I n  re C m z > e n ,  169 N. C., 561, 86 S. E., 587. 
A careful consideration of all the eridence on this record, bearing on 

the question of fraud or undue influence, xvhen considered in the light 
most favorable to the plaintiff, is insufficient to warrant the submission 
of an  issue thereon to the jury. X y i r f f  z.. Myrrtf,  149 N. C., 137, 62 S. E. ,  
887; I n  r e  C r a z v n ,  supra;  Owens c. R o f h r o c k ,  I98 N. C., 594, 152 
S. E., 681. 

Plaintiff's remedy, if any, appears to be, not in equity, but in a court 
of law for breach of contract. Hinsdale  r.. Ph i l l ip s ,  199 N .  C.. 563, 155 
S. E., 238. 

The judgment of the court below is 
Affirmed. 
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ROSA LEE HEDGEPATH, ADMINISTRATRIX OF CHARLES LEE HEDGE- 
PATH, I-. C I T Y  O F  DURHAM. 

(Filed 12 January, 1944.) 
1. Negligence 8 4d- 

The doctrine of attractive nuisance is that one is negligent in maintain- 
ing an agency or condition, which he knows, or reasonably should know, 
to be dangerous to children of tender years, a t  a place where he knows 
or reasonably should know such children are likely to resort or to be 
attracted by such agency or condition, unless he exercises ordinary care 
for the protection of such children. 

2. Negligence 88 4d, 19a- 
In an action to recover damages for the alleged wrongful death of 

plaintiff's intestate, a child of ten, against a city, the cnhild having been 
drowned in a pond, created by a stopped drain under a. fill of the city's 
street, causing rain water to accumulate, there being a total absence of 
evidence that defendant had any knowledge that plaintiff's intestate or 
any other children, a t  any time previous to the accident, played in the 
pond, and of any allurement of the pond, a motion for jutlgment of nonsuit 
mas properly allowed. 

,IPI'EAL by plaintiff from Olive, Special ,Tudge, at  April Term, 1943, 
of DURHAM. Affirmed. 

This action was instituted for the alleged wrongful death on 22 May, 
1942, of the plaintiff's intestate, Charles Lee Hedgepatli, a child of ten 
years of age. 

The evidence tends to show that  the defendant, City of Durham, in 
the grading of Lee Street, constructed a fill across a wet weather branch, 
and placed under the fill a pipe through which to drain the water;  that  
a rain came and the pipe, because stopped up, was ins~~fficient to carry 
the water off as fast as i t  came into the wet weather branch, and as a 
result there formed on the south side of Lee Street on an adjoining 
vacant lot a pool or pond of water, which in places reached a depth of 
12 or 15 feet;  that  the plaintiff's intestate, and four other children went 
to the pool to settle a discussion which arose as to who could better swim, 
the intestate or his companion, Eddie Dyer ;  that  when {he boys reached 
the pool the intestate, Charles Lee Hedgepath, took off his clothes and 
dived into the water, and the water being orer his head and he not being 
able to swim, was drowned. 

The action of the plaintiff is bottomed upon the theory that  the defend- 
ant maintained an attractive nuisance that  lured children, including the 
plaintiff's intestate, an  immature child, and failed to exercise due care to 
protect such children from the dangers incident thereto, and that this 
failure to exercise due care was negligence that proxim,~tely caused the 
death of said intestate. 
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Upon the plaintiff resting her case, the defendant moved the court to 
dismiss the action and for judgment as in case of nonsuit, and upon the 
close of all the eridence renewed its motion theretofore made, which mas 
allowed (C. S., 5 6 7 ) ,  and from judgment predicated on such ruling the 
plaintiff appealed, assigning errors. 

R. N .  G a n f t  for  p l a i n t i f ,  appe l lan t .  
C'laude V .  J o n e s  for  d e f e n d a n f ,  appellee.  

SCHENCK, J. I n  38 d m .  Jur. ,  Negligence (subhead Attractive Nui-  
sances), par. 142, i t  is writ ten:  "While the doctrine has been variously 
stated, the courts which accept it generally are in substantial accord 
with the proposition that  one who maintains upon his premises a con- 
dition, instrumentality, machine, or other agency which is dangerous to 
children of tender years by reason of their inability to appreciate the 
peril therein, and which may reasonably be expected to attract children 
of tender years to the premises, is under a duty to exercise reasonable 
care to protect them against the dangers of the attraction. TVitl~in the 
limitations herein considered, the doctrine is for the benefit of a med- 
dling, as well as of a trespassing, child. The result of such doctrine is 
that one is negligent i n  maintaining an  agency which he knows, or 
reasonably should know, to be dangerous to children of tender years, a t  a 
place where he knows, or reasonably should know, children of tender 
years are likely to resort, or to which they are likely to be attracted by 
the agency, unless he exercises ordinary care for the protection of such 
indiscreet and youthful persons." I n  par. 145, on the same subject at 
p. 811, i t  is written: "If the place or appliance cannot be said to possess 
a quality calculated to attract children generally, it  must be shown that  
to the defendant's knowledge the injured child or others were in the 
habit of using it. Knowledge of the presence of children is shown by 
proof that  children mere in the habit of playiiig on or about the offend- 
ing appliance or place. On the other hand, many instrumentalities do 
not in their character suggest, or impute knowledge, that childrrn will 
make use of them to their injury, in which cases the doctrine of attrac- 
tive nuisance does not apply." 

Such being the law, we are irnpelled to hold that  the action of the 
trial judge in sustaining the demurrer to the evidence was proper. 

There is no evidence in  the record which <horns, or tends to  how, tha t  
the defendant had any knowledge that  the plaintiff's intestate ever a t  any 
previous time played or attempted to swim a t  or in the pool or pond of 
water in which he was drowned, or that any other children or child ever 
played or swam therein; indeed there is no evidence that  any children 
or child ever, a t  any other time than on the fateful day of 22 May, 1942, 
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played or swam in the pool or pond. There is a total absence of any 
evidence that  the defendant had any knowledge of any use being made 
hy children of the pool as a plaee to play or swim, or for any other 
purpose, and of any allurement of such pool. I n  the absence of such 
evidence of such knowledge and of such allurement, the case of the plain- 
tiff must fail. 

I n  Rramer 1%.  R. R., 127 N. C., 328, 37 S. E., 468, whicah was an  action 
to recover for the alleged wrongful death of the plaintiff's intestate, a 
child nine years of age, wherein i t  was alleged the intesiate was injured 
and killed by the falling upon him of crossties which hetd been piled on 
the public highway and upon which the intestate had crawled or climbed, 
it is written: ". . . before they (the jury) caould say thxt the intestate's 
injury and death were caused by the negligence of the defendant, they 
should inquire whether or not the defendant knew that  the pile of cross- 
ties in the street was a common resort of little boys of tender years in 
that neighborhood to play, and the burden was on the plaintiff to show 
that  the railroad company knew that  fact, and that, if the defendant 
did not know it, then they should answer the issue as to the defendant's 
negligence, T o . '  That  was a correct instruction." 

The cases cited and relied upon by the plaintiff, appellant, Brannon 
e. Sprinkle, 207 N. C., 398, 177 S. E., 114;  Kramer t y .  li'. R., 127 S. C., 
328, 37 S. E., 468; Ferrell v. Cotlon Xllls, 157 N .  C., 528, 73 S. E., 142;  
Sfarlir~g 1 % .  Cotton Nills, 171 N .  C., 222, 88 S. E., 5\42; Barnett a. 
Ilfills, 167 N .  C., 576, 83 S. E., 826; Comer I * .  TtTin,j.fon-Salem, 178 
S. C., 383, 100 S. E., 619; Cumrnings v. Dunning, 210 N. C., 156, 185 
S. E., 653, all differ from the case a t  bar in that in each of those cases 
it appears tha t  the defendant had notice of the use as a play place of 
the alleged attractive nuisance by the plaintiff's intestate, a child, and/or 
by other children of such use being made thereof. I n  the case from 
which this class of cases takes its name, as the "turntable cases" (S ioz~z  
Cif.y and Pacific R. R. Co., Plff. i n  Error, u. Stout, b y  his next friend, 
17 Wall., 657)) it appears that  children were known by the railroad com- 
pany to play on the turntable. Brannon v. Sprinkle, szrpra. 

The judgment of the Superior Court is 
Affirmed. 
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T H E  BAKK O F  ASHE AND FEDERAL DEPOSIT INSURAXCE CORPORA- 
TIOK, r. LESTER &I. STURGILL, VICTOR CLARK, E.  L. CHILDERS, 
C. E. XELCH,  JOHN GOSS, a m  OLIVER HAM. 

(Filed 12 January, 1844.) 

1. Pleadings 85 21, 2% 

In order to facilitate the determination of causes on their merits, in 
the furtherance of justice, the courts h a ~ e  wide powers with respect to 
amendments to pleadings. Amendments, which are permitted in order to 
conform the pleading to the proof, are limited to those which do not 
change substantially the claim or defense. C. S., 647. 

Ameiidmeilts to pleadings may be allowed after a referee's report has 
been filed; hut after esceptions are allowed to a referee's report and the 
muse ordered to stand for trial on the issues of fact raised by the 
exceptions, no amendments should be allowed except such as are perti- 
nent to the issues of fact defined by the court's allowance of exceptions. 

APPEAL by defendants from G w y n ,  J . ,  at  April Term, 1943, of ASHE. 
Affirmed. 

Motion by plaintiff Federal Deposit Insurance Corporation to amend 
its reply. This was allowed, and defendants excepted and appealed. 

Francis  C. B r o w n ,  J a m e s  111. K a n e ,  A r t h u r  C'. Bernard ,  R. A. Dough-  
ton,  I r a  T .  Johns ton ,  Fred S. H u t c h i n s ,  and H .  B r y c e  P a r k e r  for plain- 
f i f s ,  appellees. 

B o w i e  & B o w i e  for clefendanfs,  appellants.  

DEVIN, J. The question involved in this appeal may be better under- 
stood by a brief statement in chronological order of the events leading 
up to the ruling complained of. 

I n  1927 the Bank of Ashe took over the assets and assumed the lia- 
bilities of the Bank of Lansing. The defendants, who were stockholders 
and directors of the Bank of Lansing, executed an  agreement to indem- 
nify the Bank of Ashe from loss. 27 March, 1933, a statement of the 
liquidation of the Lansing Bank showed a loss to the Bank of Ashe of 
approximately $12,000, and the defendants executed to the Bank of 
Xshe their promissory notes in that  amount due 30 December, 1933. 
Subsequently, action on the notes was instituted by plaintiff Bank in 
1934, voluntary nonsuit taken in 1936, and this action begun in 1936. 
The defendants denied liability and set up  several defenses, and there- 
after a t  May Term, 1938, the cause was referred to E. F. Grouse, referee. 
I n  June, 1935, the Federal Deposit Insurance Corporation, which before 
the beginning of this litigation had insured the deposits of the Bank of 
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Bshe, made a loan to the Bank to pay its creditors, and as security 
therefor acquired by assignment certain of its assets, including the notes 
sued on. I n  1939 by consent the Federal Deposit Insurance Corpora- 
tion was made a party plaintiff and adopted the complaint and reply, 
and also filed a separate reply, which the defendants answered. 12 July,  
1940, the referee filed his report in which he found the facts in favor 
of the defendants, and concluded tha t  they were not liable on the notes. 
Plaintiffs filed exceptions, and these were heard by Judge Pless a t  
October Term, 1940. Certain exceptions to the findings of fact were 
allowed, and, the defendants having preserved right to tr ial  by jury 
thereon, the cause was ordered to stand for trial in the Superior Court 
on the issues of fact raised by the exceptions allowed. These related to 
defendants' claims, (1 )  that  the notes sued on were executed in reliance 
upon the false representation of the cashier of the Bank of Ashe that  
there were sufficient assets of the Lansing Bank to discharge the notes; 
that the notes were executed on condition that they be diwharged in that  
manner, and would only be used for the purpose of opening the Bank ;  
that the liquidation of the Lansing Bank had not been completed; and 
that the notes were not executed in settlement of an  ascertained loss in 
the liquidation of Bank of Lansing; (2 )  that  the Bank of Ashe failed 
to exercise diligence in collecting assets of the Lansing Bank, resulting 
in substantial loss; and ( 3 )  t ha t  by the exercise of diligence a sufficient 
amount could have been collected from assets and stockholders' liability 
to have discharged all the liabilities of the Bank of Lansing. 

At April Term, 1943, plaintiff Federal Deposit Insurance Corpora- 
tion moved to amend its reply by alleging that  the cefendants were 
estopped to set up  as a defense to this action transactions and agree- 
ments between the parties prior to the execution of the notes; that  the 
notes were executed as evidence of an  ascertained indebtedness bv the 
defendants to the Bank of hshe, and were accepted and carried o; the 
books of the Bank as valid obligations, and, without notice of any claim 
of infirmity, were so considered by the Commissioner of ~ a n k s ,  who 
thereupon permitted the Bank of Ashe to reopen its doors after the 
banking holiday of 1933, and upon the fai th of said notes certified the 
solvency of the Bank to the plaintiff Federal Deposit Insurance Corpo- 
rat ion;  that  the moving plaintiff, without notice-of any contention that  
the notes were invalid by reason of a private agreement between defend- 
ant  and officers of the Bank, or that  the notes were not based on valid 
consideration, insured the Bank's deposits, and thereafter made loans 
to the Bank to pay its depositors and creditors; that  defendants should 
not now be permitted to plead as a defense a secret agreement in  which 
they had participated, and as to which they kept silent, thereby inducing 
the plaintiff to insure the Bank's deposits with resultant loss. The 
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plaintiff's amendment further set up that the defendants as parties to 
an agreement which contemplated the concealment of the actual trans- 
action and consequent false entries on the books of the Bank are estopped 
to plead the agreement as a defense to this action; and further that 
defendants7 pleas are contrary to Federal policy. 

The amendment was allowed by the court below as a matter of discre- 
tion. I n  order to facilitate the determination of causes on their merits. 
in the furtherance of justice, the courts hare wide powers with respect 
to. amendments, and this is recognized by our statute. C. S., 547; 
McIntosh, 512. Amendments to pleadings may be allowed after referee's 
report has been filed, Hardware Co. v. Banking Co., 169 N .  C., 744, 86 
S. E., 706; Moore v. Westbrook, 156 N .  C., 482, 72 S. E., 842, or even 
after verdict, Pafterson c. Lwmber Co., 175 N .  C., 90, 94 S. E., 692. So 
liberal has been the practice in this respect within this jurisdiction that 
Chief Justice Pearson once remarked that  i t  seemed as if "Anything 
could be amended a t  any time." Garreft v. Trof ter ,  65 N .  C., 430. 
However, the amendments which are permitted in order to conform the 
pleading to the proof are limited by the statute to those which do not 
"change substantially the claim or defense." The introduction of a new 
element into a cause at issue which substantially changes its character 
should not be permitted, and in this case at  this stage of the litigation 
no amendments should be allowed excevt such as are ~ e r t i n e n t  to the 
issuable facts defined by the court's allowance of exceptionq to the 
referee's report. Measured by these rules, we are unable to say that the 
allowance i f  the amendment objected to was beyond the vower and dis- 
cretion of the court. The amendment set up  a plea which was pointed 
to the particular issues now set down for trial. 

By  the proposed addition to its pleadings the moving plaintiff seeks 
to invoke as applicable here the principles of equitable estoppel which 
were considered by the Supreme Court of the United States in the 
recent cases of D'Oench 21. Federal Deposit Insurance Corp., 315 IT. S., 
447 (1942), and Deitrick v. Greaney, 309 U. S., 190. The same ~ r i n -  
ciples as applied to banks and their creditors were considered in Bangor 
Trust  Co. v. Christine, 297 Pa., 64; Mount Vernon Trus f  Co. 7%. Bergof ,  
272 N .  Y., 192; Bay Parkway ATational Bank e. Shalom, 270 S. P., 
172 ; Denny v. Fishter, 238 Ky., 127. 

We think the allowance of the amendment was within the discretion of 
the trial court, and the order to that effect is 

Affirmed. 
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STATE v, MRS. GENE CAMPBELL. 

(Filed 12 January, 1911.) 
1. Statutes @ 5a, 8- 

I t  is not the policy of the criminal law to make a person charged with 
crime the victim of ambiguities. Statutes levying taxes and statutes 
crr3ating criminal offenses are subject to strict construction. 

Public Laws 1939, ch. 158, is regulatory, invol~ing police power as well 
as taxing power, and the words, "tourist camp, cabin camp, tourist home, 
roadhozcae, public dance hall. or other similar establishment," in see. 1, 
art? qualified by the words "where travelers, transient guests, or other 
persons are or may be lodged for pap," so that to col~rict a person of 
operating a "roadhouse" and impose the ~ n a l t i e s  of sez. 13, it must be 
shown that such person lodged or offered to lodge transient guests. 

APPEAL of defendant from T h o m p s o n ,  J., a t  June  Criminal Term, 
1943, of DCRHAM. 

Attorney-General  M c M u l l a n  and Assis tant  At torneys-General  P a f t o n  
and Rhodes  for t h e  State .  

R. M.  G a n t t  for the  d e f e n d a n f ,  appe l lan f .  

SEAWELL, J. The defendant was tried and convicted in the recorder's 
court of Durham County upon a warrant  charging "that Mrs. Gene 
Campbell, on or about the 17th day of April, 1943, with force and arms, 
a t  and in  the County aforesaid, and within Durham County, did wilfully, 
maliciously and unlawfully Operating a road house without securing a 
proper license as is required by law against the statute in such cases 
made and provided, and against the peace and dignity of the State." 

Upon her appeal to the Superior Court of Durham County, where the 
case was tried de novo ,  she was again convicted, and from the sentence 
appealed to  this Court. Only her exception to the ruling of the court 
below overruling her demurrer to the evidence and motion for judgment 
as of nonsuit is involved in the appeal. The question presented is 
primarily one of statutory construction of certain sections of chapter 188, 
Public Laws of 1939, which the State contends are applicable to the 
business shown to have been conducted by defendant, and which the 
defendant insists should be otherwise construed. 

Section 1 of the Act cited reads as follonw : 
"Every person, firm or corporation engaged in the business of operat- 

ing outside the corporate limits of any city or town in this State a 
tourist camp, cabin camp, tourist home, road house, public dance hall, 
or any other similar establishment by whatever name called, where 
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travelers, transient guests, or other persons are or may be lodged for pay 
or compensation, shall, before engaging in such business, apply for and 
obtain from the Board of County Cornmissioners of the countv in ~vhich  
such business is to be carried on a license for the privilege of engaging 
in such business and shall pay for such license an  annual tax in the 
amount of two dollars ($2.00)." 

Section 13, having reference to this business, reads as follows: 
"It  shall be unlawful for any person, firm or corporation to engage in 

such business without first obtaining a license therefor. Any person 
1-iolating the provisions of this section shall be guilty of a misdemeanor 
and up011 conviction thereof shall be fined or imprisoned in the discre- 
tion of the court." 

I t  is admitted that  defendant did not have a license under the nrovi- 
sions of this statute. The only question is whether the activities in 
which she was actually engaged bring her within the description of the 
business upon which the statute imposes a tax and for which it requires 
a license. 

The facts upon which the conriction rests are substantially as follows : 
Defendant has a home on the Oxford-Durham Highway, with seven 

o r  eight rooms on the second floor, where she has some roomers a r d  
boarders. She also feeds people-runs a sort of lunch counter and sells 
bottled drinks, candies and sandwiches. On tlle first floor she has a room 
which contains a lunch counter which extends about one-half the length 
.of the room, entered by a door facing towards the highway. Back of 
the lunch counter and in front of the room are two booths with a table 
in each, seating around four people. E o r t h  of the booths is an  open. 
clear space about 20 feet long and 8 or 10 feet wide. I n  the room where 
the lunch counter is located, there is a music box, operated by putting a 
coin in the slot. On two occasions, the officers testified, they saw some 
dancing-at one time just one couple and at another two or three couples 
-probably two soldiers dancing with two girls and a civilian with 
anotller girl-"that sort of dancing might have taken place a t  any other 
place where food was serred, a t  a filling station or anyone's home." 
There was not room for more than three or four couples to dance, and 
tlle people the officers saw dancing looked crowded.. 

There was no evidence that  defendant had ever lodged or offered to 
lodge transient guests. 

The State contends that  the term "roadhouse" is a term very generally 
understood in common parlance, and must be understood in its popular 
meaning, citing U.  S. I > .  Bousberg, 283 Fed., 305, 306 (E. D. La., 1922) : 
"The phrase 'roadhouse' has a well known meaning, indicating a certain 
kind of restaurant." ; and quoting the definition given in 54 C. J., p. 849 : 
"ROADHOUSE. ,4 certain kind of restaurant." The defendant contends, 
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however, that the term is further modified and described in the statute. 
and that the definition thus given has become the dictionary of the law: 
After naming, in parallel constl.uction, "tourist camp, cabin camp, tour- 
ist home, road house, public dance hall, or any other similar establish- 
ment by whatever name called," there is added the qualification "where 
travelers, transient guests, or other persons tire or may be lodged for pay 
or compensation." The defendant contends that this phrase is an essen- 
tial part of the description of a "road house" to which the statute applies. 
Without attempting to too nicely balance the reasonings pro and con, we 
believe the grammatical construction and syntax of ihe section, and 
particularly the punctuation by which the modifying clause is set off- 
often as necessary to the spelling of the sentence as letters are to the 
spelling of the words-are more favorable to the view taken by counsel 
for the defendant and should be adopted as the construction intended. 

We are also inclined to that view because we can see no economic or 
social policy reasonably requiring a distinction between s roadhouse and 
"other similar place" with respect to the particular qualification added. 
Moreover, a perusal of the whole chapter (Public Laws of 1939, ch. 
188) convinces us that the law is regulatory, involving the police powei- 
as well as the taxing power of the State. I n  fact, section 6 requires 
persons occupying any room at the roadhouse to register, and if travel- 
ing by motor vehicle, to register the license tag of the motor vehicle ; and 
section 7 provides for the punishment for any man or woman found 
occupying the same room in any establishment within the meaning of the  
Act for any immoral purpose, or for falsely registering as husband and 
wife. I t  seems reasonably clear, upon an inspection of the whole Act, 
that it was aimed at establishments where transient lodgings might be 
had by tourists and travelers. 

I t  might be conceded that the question is debatable, but i t  is not the 
policy of the criminal law to make a person charged with crime the 
victim of ambiguities. Statutes levying taxes and statutes creating 
criminal offenses are subject to strict construction. S. v Crawford,  198 
N .  C., 522, 152 S. E., 504; S. v. H e a t h ,  199 N .  C., 135, 153 S. E., 855; 
87 A. L. R., 37; S. v. Briggs, 203 N .  C., 158, 165 S. E., 339; Common-  
wealth v. Lorrilard Co., 136 Va., 258; Columbia Gas Light  Co. v. Mobley,  
137 S. C., 107, 137 S. E., 211; Fuller u. S. C .  T a x  C o m ,  128 S. C., 14, 
121 S. E., 478. 

The motion of defendant for judgment of nonsuit should have been 
allowed. The judgment t o  the contrary is 

Reversed. 
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JOHN STOSE, JR., SUBSTITUTED PLAINTIFF FOR MOSES GRIMES, V. AMELIA 
GUION, CICERO GUION ASD BUDDY GUION. 

(Filed 12 January, 1044.) 

1. Ejectment 3 15: Execution 3 24- 

Where plaintiff sued in ejectment three defendants, wife, husband and 
son, and a t  the close of the trial plaintiff was nonsuited as to the father 
and son, and no appeal taken, and on a subsequent trial plaintiff recov- 
ercd judgment against the wife, and upon issuance of a writ of possession. 
the wife moved to vacate the writ on the ground that she disclaims title 
to the property and, is living on the land in the home of her husband by 
reason of her marital rights, an order allowing the motion was proper. 

2. Ejectment 3 Qa- 
No person in possession of the premises claiming title thereto prior to. 

or a t  the time of, the commencement of the action can be dispossessed 
unless he was made a party to the suit so as to be bound by the judgment. 

5. Husband and Wife 3 1- 

Neither husband nor wife, without lawful cause, so long as the marital 
relation exists, can exclude the other from the home they have estab- 
lished by mutual and voluntary choice. 

APPEAL by plaintiff from Carr, J., a t  April Term, 1943, of ROBESOK. 
This action has been before this Court twice previously, Grimes 9. 

Guion, 220 Tu'. C., 676, 18  S. E. (2d), 170, and Stone, Substituted Plain- 
tiff, v. Guion, 222 N. C., 548, 23 S. E. (2d),  907. 

The action was brought originally against Amelia Guion, Cicero 
Guion and Buddy Guion, and the complaint alleged the defendants were 
in the unlawful and wrongful possession of the land described therein. 
Amelia Guion filed an  answer and pleaded sole seizin of the land in con- 
troversy. Cicero Guion, her husband, and Buddy Guion, her son, filed 
a separate answer and denied they were in the unlawful and wrongful 
possession of said land. At  the close of plaintiff's evidence in the tr ial  
below, Cicero and Buddy Guion moved for judgment as of nonsuit as to 
them. The motion was granted and no appeal was taken from said 
judgment. 

The  second appeal involved a review of the tr ial  below, wherein the 
plaintiff John  Stone, J r . ,  was adjudged the owner and entitled to the 
immediate possession of the tract of land in controversy and the defend- 
ant, Amelia Guion, was adjudged to be in the unlawful possession 
thereof. N o  error was found in said trial. Thereafter a writ of pos- 
session was issued and served on Amelia Guion by the Sheriff of Robeson 
County, to eject her from the land and put the plaintiff, Stone, in pos- 
session. Amelia Guion moved to vacate the writ of possession on the 
ground that  she disclaimed any further title to the property, in view 
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of the Supreme Court's decision, and that she was now living in the 
home upon the land with her husband by reason of her marital rights. 
Thereupon, his Honor entered an  order allowing defendant's motion to 
recall the execution issued against her and concluding thl2rein as a matter 
of law upon the facts found that  the defendant, Amelia Guion, having 
disclaimed title to the land in controversy, has a lawful right to remain 
in the home and domicile of her husband, Cicero Guion, situated upon 
the said land, until such time as the said Cicero Guion voluntarily sur- 
renders the possession thereof or has been ejected therefrom by due  
process of law. 

The plaintiff appeals from the foregoing order to the Supreme Cour t  
and assigns error. 

F. D. Hacke t t  a d  J a m e s  R. X a n c e  for  plaintif f .  
L. J. B r i t t  and iVcLean  B S f a c y  for defendant .  

DENNY, J. The plaintiff contends that  Cicero Guion, husband of 
Amelia Guion, and her son, Buddy Guion, are bound by the judgment 
herein and may be dispossessed under the writ of posses,sion issued pur- 
suant thereto. This coiltention is based uDon the general rule that  "After " 
recovery of a judgment in favor of the plaintiff in an  action of ejectment 
the defendant and all those in  privity with him may be dispossessed 
under the writ of possessior, issued thereon, and that  all persons acquir- 
ing possession from and under the defendant during the pendency of the  
action are privies within the meaning of the rule. The parties defend- 
ant, their families, servants and tenants a t  sufferance are, of course, 
bound by the court's order in ejectment and may be dispossessed." 
18 Am. Jur. ,  sec. 142, p.. 113. The rule does not applsy in the instant 
case. There is no privy 111 estate shown on this record to exist between 
Amelia Guion and her husband, Cicero Guion, or between her and he r  
son, Buddy Guion. Shew v. Pall,  119 K. C!., 450, 26 S. E., 33. Quot- 
ing further from the above section of Am. J u r . :  "Wiile the general 
rule is, as stated, that  the defendant and all those in privity with him 
and who enter under, and acquire an  interest in the piaemises from o r  
through. him subseauent to the commencement of the action are bound 

L 

by the judgment therein and are liable to be disposseiised thereunder, 
the converse of this rule is also equally well settled-namely, that  no 
person in  possession of the premises claiming title thereto prior to, or  
a t  the time of, the commencement of the action can be dis~ossessed 
unless he was made a party to the suit so as to be bound by the judg- 
yent." 

The plaintiff, having alleged that  Amelia Guion, Cicero Guion and 
Buddy Guion were in the unlawful and wrongful possesijion of the land 
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he sought to recover, the burden was upon him to show unlawful and 
wrongful possession. This he failed to do in  so f a r  as Cicero Guion 
and Buddy Guion were concerned, in the opinion of the trial judge, 
which failure resulted in  a judgment of involuntary nonsuit as to them. 
When the judgment of nonsuit was entered, the plaintiff did not appeal 
nor more to make Cicero Guion a party defendant, as the husband of 
Amelia Guion, but elected to proceed against Amelia Guion alone. 
Hence, neither Cicero Guion nor Buddy Guion was a party to the action 
when the final judgment was rendered. Therefore, the plaintiff is not 
entitled to an  execution against Cicero Guion or Buddy Guion under and 
by virtue of the judgment rendered in this action. 

I n  view of the status of the parties, and the disclaimer of title to the 
land in controversy by Amelia Guion, we think the ruling of the court 
below is correct. 

On the facts as disclosed on this record, the filing of the disclaimer 
of title is tantamount to a voluntary dispossession and an  ouster of 
Amelia Guion of all claim of right. d physical eviction of Amelia 
Guion from the premises would accomplish nothing more, since she has 
the legal right to live in the home and domicile of her husband, Cicero 
Guion, who resides in a house situate on the land in controversy. 
"Neither husband nor wife, without lawful cause, so long as the marital 
relation exists, can exclude the other from the home they have established 
by mutual and roluntary choice." 27 Am. Jur. ,  201; Kelley c. Kelley, 
74 A. L. R., 135, 153 Atl., 314, see Annotation 74 A. L. R., 138, citing 
IiancocF v. Dnllis, 179 N. C., 282, 102 S. E., 269, and Kornegay  v. Price,  
178 N .  C., 441, 100 S. E., 883. 

The character of the possession of Cicero Guion and Buddy Guion 
is not presented for determination on this record. 

The judgment of the court beIow is 
Affirmed. 

I N  TTIIE MAT,IER OF SHELBY FATE PREVATT ASD JAMES WADE 
PREVATT, INFANTS. 

(Filed 12 January, 1944.) 

1. Clerks of Superior Court 9 7- 

Where the Juvenile Court has by proper proceeding acquired jurisdic- 
tion of the parties and of the subject matter of children whose custody is 
subject to controversy, its adjudication for the of the children 
must be held effective and binding on the parties, subject to review on 
appeal. C. S., 5039, 5056. 
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While the record does not disclose that a written petition to the Juve- 
nile Court was originally filed by appellant, C. S., 5043, he may not now 
be heard to complain of irregularity in this respect, since the proceeding 
was instituted at his instance, and he was personally present at the hear- 
ing. C. s., 490. 

3. Same: Habeas Corpus § 3- 

Original jurisdiction has been conferred upon the Juvenile Court to 
find a child delinquent or neglected, C .  S., 5039, but this statute does not 
repeal C. S., 2241, and is not inconsistent therewith. The Superior Court 
as such has exclusive jurisdiction, by writ of habeas covpus, to hear and 
determine the custody of children of parents separated but not divorced. 

APPEAL by movant, Herbert Prevatt, from Nirnocks, J., at October 
Term, 1943, of ROBESON. Affirmed. 

The hearing below was upon motion of Herbert P rwat t ,  father of 
the above named infants, to vacate an order of the Juvenile Judge rela- 
tive to their custody. I t  was alleged the order was void for want of 
jurisdiction. 

The pertinent facts were these. Herbert Prevatt and his wife, Eliza- 
beth Preratt ,  the parents of the infants Shelby Faye artd James Wade 
Prevatt, are living separate from each other though not divorced. The 
children are aged five and two years, respectively. Upon the complaint 
of Herbert Prevatt to the Juvenile Judge that the children were neg- 
lected, and that their custody was subject to controversy, a juvenile 
warrant was issued and the children were brought back from Mecklen- 
burg County, where they had been temporarilftaken by their mother. 
A hearing was had by the Juvenile Judge, all the parties interested 
being present in  person and with counsel, and an order was made pro- 
viding for the disposition of the children. Subsequently, 7 October, 
1943,the order was signed continuing these arrangements. - No objection 
was made. The order is as follows: "This cause coming on to be heard 
before the undersigned Juvenile Judge, and being heard, and i t  appear- 
ing to the court that the said Shelby Faye Prevatt and James Wade 
Prevatt, minor children of Herbert Prevatt and Elizabeth Prevatt. who 
are husband and wife, and living in the state of separation, are now and 
have been for some time residing in separate homes, that is, Shelby Faye 
Prevatt living in the home of J. E. Kinlaw and wife, Sallie Einlaw, 
father and mother of Elizabeth Prevatt, and James Wade Prevatt living 
in the home of R. L. Lamb and Myrtie Lamb, and the court finds that 
such arrangement, subject to the qualifications hereinaftlsr named, is to 
the best interest of said infant children ; it is, therefore, ordered, adjudged 
and decreed by the court that the said Shelby Faye Pmvatt shall con- 
tinue to live in the home of J. E. Einlaw and wife, Sallie Einlaw, in 
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the custody of Elizabeth Prevatt, mother of said child, and that  the said 
James Wade Prevatt  shall continue to live in the home of R. L. Lamb 
and wife, Myrtie Lamb, in the custody of Herbert Prevatt, father of 
said child. I t  is further ordered that  the said infant children shall be 
allowed to visit each other weekly. (Here followed provision< for the 
interchange of visits between the children.) This matter is retained 
for further orders." 

Thereafter R. L. Lamb refused to comply with the order, and motion 
mas made by Elizabeth Prevatt  that  he be attached for contempt. 
Thereupon Herbert Prevatt  moved the Juvenile Court to racate the 
order of 7 October on the ground that  the Juvenile Judge did not have 
jurisdiction to make the order. This motion was denied and movant 
appealed to the judge of the Superior Court. I11 the Superior Court, 
upon consideration of the record and the testimony of the Juvenile Judge, 
i t  was held that  the Juvenile Judge had jurisdiction over the parties and 
the matters in controversy, and that  the order of 7 October was ~ a l i d  
and binding. 

The movant, Herbert Prevatt, appealed. 

L. .J. B r i t t  uncl X c L e a i z  (e. S t a c y  for  E l i z a b e f h  P r e m f f ,  appcller.  
F. D. H n c k e t f ,  ,Tr., und  V a r s e r ,  12Ic.Intyre d? H e n r y  for  H r r b e r f  P ~ P -  

r a f t ,  appel lant .  

DEVIX, J .  The statute creating Juvenile Courts in North Carolina 
as separate parts of the Superior Court contains these provisions: "The 
Superior Courts shall hare  exclusive original jurisdiction of any case of 
a child lew than sixteen years of age, residing in or being at the time 
within their respective districts: 1. Who is delinquent. . . .; 2. Who 
is neglected . . .; 3. Who is dependent upon public support, or who is 
destitute, homeless or abandoned, or whose custody is subject to contro- 
versy." C. S., 5039; S. T .  B u r n e f t ,  179 N .  C., 735, 102 S. E., 711. 
Kh i l e  the act confers general jurisdiction upon the Superior Court, i t  
will be uiiderstootl that  the term "court" when used in this statute with- 
out modification refers to the Juvenile Court which is therein created as 
a separate but not independent part  of the Superior Court. C. S., 5041 ; 
I n  r e  H n m i l t o n ,  182 N .  C., 44, 108 S. E., 385. Juvenile Courts were 
created and organized for the purpose of administering this law, and 
for the original hearing and determination of matters and causes x i th in  
its scope, and as such were empowered to "make such orders and decrees 
therein as the right and justice of the case may require" (8. 1 , .  R u m e f t ,  
s u p r a ) ,  with right of appeal. C. S., 5058; I n  re  H a m i l f o n ,  s u p r a ;  I n  re  
Coston,  187 S. C., 509, 122 S. E., 183;  8. v. Ferquson ,  191 11'. C., 668, 
132 S. E., 664; TTrinilcr r .  Br ice ,  212 N. C., 294, 193 S. E., 400. 
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H e r e  tlie controverted mat te r  of custody of his  tr:o children was 
originally presented to the  Juveni le  Courl by the  appellant,  Herber t  
Prcva t t .  I n  consequence, a plenary hearing was h a d  in tha t  court a t  
which all  the parties were present i n  person, and apparent ly with the 
coiisei~t of the appellant a r r a n g e ~ n e n t s  n.ew ordered f o r  the  temporary 
custody and disposition of tlie chi ldre~i .  N o  objection to tlie plan devised 
by tlic J u v e ~ i i l e  J I K ~ ~ C  W A S  niade hy anyone, unt i l  la ter  when R. L. Lamb,  
brother-in-law of the appellant,  signified hi:: refusal to  ompl ply. 

V e  a r c  unable to concur i n  the view of tlie a p p e l l a n ~  tha t  the ent i re  
procettling ]\-as a nullity. When  the c u ~ t o d y  of cl l i ldrei~ is controverted 
hy parents who a r e  l i ~ i ~ i g  a p a r t ,  antl the mat te r  is brought by  them 
before tha t  brancli of tlie Superior  Cour t  created f o r  the purpose of 
handling ~ i i a t t c r s  i1ivo11 ing cliild ~velfare ,  and a n  order  is made placing 
the cliildren i n  Iioine; deernet1 suitable and adrantageous f o r  tlieln, t h e  
order is reviewable on appeal ,  but m a y  not be disregarded as  void and 
of no effect. Tl'irir~ci. 1%.  I l r i i  c ,  slcl~rtr. H a v i n g  invoked the action of the - 
Juveni le  Court ,  the  appel la~i t ' s  motion to vacate a proper order of tlle 
court  ~v l low aid he has sought eliould not be allon.ed, unless it  be made  
to appear  t h a t  the  court had  no jurisdiction i n  tlle premises. 

While  tlie record does not disclose tha t  a wri t ten petition t o  the Juve-  
nile Cour t  was originally filed by the  appel lant  (C .  S., 5043),  he m a y  
not now be heard to complain of i r regular i ty  i n  this rt>spect, since the  
proceeding was instituted a t  his  instance, and he  was personally present 
i n  court  f o r  the  hear ing  which he  had  invoked. C. S., 490;  Bur ton  r .  
S m i t h ,  1 9 1  S. C., 599, 132 S. E., 605. ,L11 tlle interested part ies  referred 
to i n  the order, as   ell as the c l~ i ld ren ,  v e r e  present hefore the court  
and were bound by its order, if i n  l aw the court had jui.i~t1iction of t h e  
subject matter .  

Unquestionably, if either of tlle parents  had proceedec i n  accord with 
C. S., 2241, by  wri t  of hctbeus corpus to  d t~ te rmine  t h e  custody of t h e  
cliildrcw, jurisdiction for  tha t  purpose would have appc~rtained to tliat 
court, to  the exclusion of the Juveni le  Court.  I n  re IInrnilfori, 182 
S. C., 44, 108 S. E., 3 b 5 ;  C'Icyg v. C'lcgy, 186 X. C., 23, 118 S. E., 8 2 4 ;  
I t 1  rc Il 'cirIloppi~,~, 202 S. C., 223, 162 S. E., 619;  A1lcEtrchcrn 1 % .  J l c -  
E n t h c ~ r ~ ~ ,  210 S. ('., 9Q, l b 5  S. E., 684. Ihi t h a t  is  not onr  case. I I e r e  
as  i n  1lTitlr~er 1%. Is'ric cJ, sicprcr, tlle mat te r  wiis originally brought before 
tlle Juveni le  Court.  Relief was sought in  t h a t  forum. T h e  parties were 
p r e m l t  antl voluntarily submitted themselves to the  jurisdiction of tha t  
court with respect to  a matter  n h i c h  was within the  scope of its power. 

While  it  was said i n  A'. r. Fpryuson, 1 9 1  S. C., 668, tliat tlie Superior  
( 'ourt,  as  t l i ~ t i n g ~ i s l i e t l  f r o m  the Juveni le  Court,  had no jurisdiction to  
a d j ~ i d g c  a cliild del i~iquent  or neglected, the  original jurisdiction i n  those 
rc*pectq Iiaving lwtln c.onfe~-rcd on the Juveni le  Cour t  IJJ C. S., 5039, it 
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mill be oberl-ed tha t  thi. - ta tute  does not repeal C. S., 2241, and is not 
inconsi.tent thcren i th .  S o  l imitat ion is placed by this  s ta tute  upon the 
juristliction p r e v i o u ~ l ~  conferred upon the Superior  Court  hy C. S.. 2241, 
to i w w  ~ ~ r i t *  of A t r b c ~ s  t o r p ~ t s  and to hear  ant1 determine the custody of 
chiltlrcn of parent \  .eparated hut not dirorced. ( ' l c q q  L'. C' legg ,  suprtr .  
B u t  n l l r re  the J u r  eiiilc Cour t  has  by proper proceeding acquired juris- 
dictioli of the  partie,  a d  of tlle subject matter  of children "whose cus- 
tody i- .ubject to  control-erty," it.: adjudication for  the  welfare of the 
children must  be held effective and binding f o r  t h a t  purpose. This  i- 
subject. h o n c w r ,  to the r ight  of thc Superior  Cour t  judge to adjudicate 
the cn.totly of cllildren nl io come witllin the  purview of C. S., 2241, 
n hen the mat te r  i.; p r o p e r l , ~  presented. 

TTe conclude tha t  tlw rul ing of the court below waq correct, and that  
tlie judgment sho i~ ld  he 

Al f i r l~ led .  

S O I t T I l  ( 'AR0T,ISAi JOIST STOCK 1 , ~ s D  TL\SK OF l~unaaar.  ASLI w. 1, 
TOTTES. A \ s s ~ ~ l ~ e ,  v. .T. 11. ATCOCK. 

i Filed 12  January. 19-14. ) 
Process # 3- 

T1711crcL n clerk of the Superior Court received and docketed s l ~ n m o ~ i s  
nut1 complaint in a civil action. nffisrrl the seal of court to the sulnnlolis 
and sent the papers with nectwnry fees to the sheriff of another couuty 
for wrrice, and tlic papers wcre properly served and returned to the 
clerk issuing same. who then signed the summons, upon motion of defend- 
ant  to tlismiss upon special nppenrancc, the court has power. in its discre- 
tiou, t o  allow the smmnlolls to be anlended by affixing thereto the signn- 
tnrc of the clerk. C. S.. ,747 : G .  S.. 1-163. 

*IPPF.II, hy defeildant f rom C'nrr, .J . ,  a t  Sovernber  Civil Term,  1943, 
of DVHHAX. 

Ci7-il action to  recoler upon judgnmlt ,  l lrard upon motion to dismiss 
enterctl upon special appearance. 

Plaintiffs i n  their  complaint filed allege tha t  on 2 October, 193tl. 
plaintiff S o r t h  Carolina J o i n t  Stock L a i d  B a n k  of D u r h a m  obtained 
a cer tain jndgrnrnt against defendant J. H. Aycock i n  Superior  Cour t  
of D u r l m n  County,  N o r t h  Carolina, wl~icl i  xras d u l y  docketed, and 
thereafter on 23 December, 1942, du ly  assigned to plaintiff W. L. 'rotten, 
and tha t  there is a. sl)ecified balancc. due tllcreon f o r  which defendant is 
i~idebtetl to  plaintiff,  and  ~ \ h i c l i  judgment "is not barred by the s tatute  
of limitation." 

Defendant  entered a qpecial appearance on 21  October. 1043, and 
moved to dismiss the action f o r  t h a t  the  court has  n o  jurisdiction over 
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person of defendant "for want of proper service of summons" in that  
although the original summons in this case bears date. 30 September, 
1943, and shows that  when it was received on 1 October, 1913, and 
served 5 October, 1943, by sheriff of Johnston County, it  had not then 
been signed by clerk of Superior Court of 1)urhanl County and was not 
signed by the clerk until 7 October, 1943. Upon hearii g the motion of 
defendant, affidavits filed and oral evidence taken, the vourt finds these 
facts : 

"1. This is an action to renew a judgment bearing date of October 2, 
1933. 

"2. On the 30th day of September, 1943, the plaintiff, Totten, filed the 
pleadings in this action in the office of the Clerk of the Superior Court 
of Durham County and requested that  summons be issued; that on said 
date the Assistant Clerk of the Superior Court of Durham County 
docketed this action on the summons docket and sent by mail the sum- 
mons which appears in the record, bearing date of September 30, 1943. 
to the Sheriff of Johnston County, together with a copy of the qame and 
a copy of the complaint in this action; that said original summons a t  
the time it was transmitted by said -1ssistant Clerk of the Superior 
Court of Durham County to  the Sheriff of Johnston County was in 
every respect complete except that it did not contain the +nature of 
the Clerk or of the Assistant Clerk or anyone in the Clerk's office on the 
blank line a t  the bottom prepared for such signature, the said signature 
having been inadvertently omitted; that it did have affxed thereto the 
seal of the Clerk of the Superior Court of Durham County;  that the 
said Assistant Clerk enclosed in  the letter transmitting said iummons 
to the Sheriff of Johnston County a check d r a w l  and signed by said 
- h i s t a n t  Clerk and payable to said sheriff for the servbe fees due said 
sheriff. 

"3. That  the said sheriff served said summons upon the defendant on 
the 5th day of October, 1943; and, upon discovering after lie had got 
back to his office that  the original summons was not signcd by the Clerk, 
he did not complete his return 011 the same 311d sent thfl said -wtmlons 
back to said Clerk for signature. 

"4. That  the said Assistant Clerk of the Superior Court of Durham 
County signed said summons on the appropriate line on the Gth day of 
October, 1043, and returned it to the said sheriff, who then completed 
his return on the back of the summons and returned it to the .aid Clerk'. 
office. 

"5 .  That  plaintiffs, a t  the hearing on the defendant's notion, did not 
file any written motion for permission to amend the summons by direct- 
ing that the same be signed by the Clerk; but there was a discusqion of 
the right to have said summons so amended, and before judgment was 
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entered tlie plaintiffs requested that  the Court order the said summons 
so amended and direct the Clerk to sign the same, which request the 
Court treated as a motion by the plaintiffs to have said summons so 
amended." 

The court also made further f i~~dl l igs  which are not necessary to deci- 
sion on this appeal. ITpon these findings "the court in its discretion 
allolrc the plaintiff's motion to amend the summons and orders that  the 
act of "the Assistant Clerk of the Superior Court in affixing his signa- 
ture to the sunimons on the 6th day of October, 1943, be approved and 
said act of said Assistant Clerk of the Superior Court is hereby ratified 
by the Court, and it is ordered that  said signature shall be valid for all 
intents and purposes as though it had been affixed on the date of the 
issuance of said imninoilr. Thc motion of the defendant to dismiss the 
action is, therefore, denied. The defendant is allowed thirty (30)  days 
from the date of this order within which to answer, demur or file such 
other pleadings as he may desire to file." 

Defendant appealecl therefrom to the Supreme Court and assigned 
error. 

H e ~ l n c f t  d X c D o n a l d  for p l a i n t i f ,  appe l l e f~ .  
Leotc G. S tevens  for d e f ~ n d ( r n + ,  appel lanf .  

T r s n o ~ s ~ ,  J. The sole question presented for decision is whether 
the cow t had the power, ill its discretion, and under facts of record, to 
allolv the summons to he amended by affixing thereto the signature of 
the clerk. The applicable statute and the decisions of this Court answer 
"Ye*." G. S., 1-163, formerly C. S.. 547, and Henderson  v. Grahar~ t ,  
84 S. C'.. 496; J u t  X \or1 1 % .  J l c L r n t z ,  90 N. C., 64 ;  I Iooker  I ? .  Forbes. 202 
K. C'. .  364, 162 S. E., 903. Compare R r d n l o r d  c. X ~ ~ l l e r r n z ,  113 N. C., 
505, 1 b  S. E., 709. 

Wliilc plaintiff alleges ill tlie co~nplaint  that the judgment sued on is 
not h a ~ ~ e t l  by the statute of limitations, there is yet no plea of such 
itatute. and the question is not now hefore the Court. Any debate, 
therefore. as to nhether the amendirient relates to date of surnmoiis 
or  to date of ame~idnielit would be drc fa ,  and no decision is made on the 
subject. 

The judgment belon is 
ilffirnied. 
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STATE OF XORTH CAROLIS.1, O X  ~ ~ ~ L . 4 ~ 1 0 3 '  OF SOILTH CAROLINA 
UTILITIES COMJIISSIOS, v. dTL.4KTIC COAST LINE RAILROAD 
COJIPAST Asn TVESTERK USION TELEGRAPH C'OJIPASY (THE 
TOWN O F  JONESEORO, NORTH CAROLISA, E. 31. O'CONSELI, L 
SOSS, AT'ENT & THOMAS, MANX'S HARDWARE HOUSE. LEE DRUG 
STORE. J. W. PARBOROUGH, JONESBORO FOOD COMPAST. JOSES- 
EORO FEED & SEED STORE, RIVES L MOSES. COX. SERVICE STA- 
TJOS, W. N. .IRSOLD, a s n  T\'. H. CAhIP13ELTJ L SOX, ISTERYESERS). 

(Filed 12 January, 1944.) 
Appeal and Error § 2- 

S o  appeal lies fro111 a refllsal by the Superior Court to clistnics ;III 

order or proceeding properly certified to it by  the Utilities C'oninii.csioi~, 
a s  such an appeal i< prelnntlire and fragmentary. 

- ~ T E A I ,  by , l t lant ic  Coast Line Rai lroad Conipally and Reqte rn  
Union Telegraph Company,  f rom I.t-illinms, J., i11 Charnl~ers ,  a t  Sanford,  
S. C., 20 S o r e m b e r ,  1943. F r o m  LEE. 

Proceeding before the S o r t h  Carol ina Vtilities Commission. 
T h e  Atlant ic  Coast Line I ia i l road Company filed a petition with the  

S o r t h  Carolina Utilities Commission f o r  permission to dose the  agency 
a t  Jonesboro, S. C. T h e  Western Union Telegraph C'ompany filed a 
s imilar  petition and agreed t o  be bound by  the rulings of the  Commi+ 
sion on the petition of the  railroad. 

, i t  the hear ing  before the I'tilities C o m m i s ~ i o n  on 1 3  ,\ugu-t, 1943, 
pern i i~s ion  f o r  the town of Jonesboro and others to interrene was 
granted, and the answer and interplea of the intervener; rre1.e filed and 
made a p a r t  of the record i n  the  proceeding. 

Evidence was introduced by the Rai lroad Company i n   upp port of its 
petition and  by  the interreners, a <  shippel-s and receivers of freight,  
protesting t h e  closing of the agency. 

T h e  Utilities Conlmissioii issued a n  order on 1 6  October, 1943, anthor-  
izing the Atlant ic  Coast Line Rai lroad Company and the Western I-nion 
Telegraph Company t o  close their  agencies at  Jonesboro. T h e  inter- 
reners, i n  a p t  time, filed exceptions, wliich escrptions n c r e  overruled by 
the Commission on 27 October. 1943. T h e  iutcrreiiers appealed and the 
record of the proceedings before the S o r t h  Carol ina Utilities Conlmis- 
$ion was duly certified to the  Superior  Cour t  of Lee County,  as prorided 
by lam. 

011 3 Xovenlber, 1043, the  interveners ~na t le  a motion before his 
Honor,  TTilliams, J., holding the  courts of the F o u r t h  J i ~ d i c i a l  Diqtrict, 
requesting a n  order of superacrlcrrs. T h e  motion wa. granted ant1 t l ~ r  
order signed. 

T h e  Atlant ic  Coast Line Rai lroad Cornpan?, pursuant  to  notice. niovetl 
before his Honor ,  Williams, J., a t  Chamberq, 20 S o r e m b e r ,  1943, to  set 
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aside the order of s u l ~ r s e d ~ n s  entered on 3 Kovember, 1943, and to dis- 
miss the appeal of the interveners. Xotion denied. From the refusal of 
his Honor to d isnl i~s  the appeal, the defendants, Atlantic Coast Line 
Railroad ('onlpany and the IT-ester11 Union .Telegraph C'ompany, es- 
cepted and appealed to the Supreme Court. 

Thoo .  TI' .  D a ~ . i s ,  Rose ,  L y o n  CF Rose ,  S l u r r a y  A l l e n ,  a n d  T e a g u e  S. 
11'1llintn.c f o r  A f l n n f i c  C'onsf L i n e  Ra i l road  C o r n p u n y  n n d  TI'estern 17n!on 
Tclegrnplz ( ' ompany ,  appel lants .  

.I. (;. Ed/c ,n rds  trncl h7. R. A o y l e  for  1'olc.n of Joncsboro  e t  al., i n f e r -  
veners ,  n p p l l e e s .  

D ~ s s v ,  J. The intervening appellees move to dismiss this appeal on 
the grouiid that  it is premature and fragmentary, being from an  order 
which i* not a final judgment. N o  appeal lies from a refusal to dismis- 
an  order or a proceeding. J o h n s o n  c. P z l o f  L i f e  I n s .  C'o., 215 N .  C., 120, 
1 S. E. (%I),  351; S f e w a r t  v. C r a v e n ,  205 K. C., 439, lil S. E., 609; 
6'. 1.. H i l rne t t  C o u n t y  l'ru.\f Co.,  193 S. C., 831, 136 S. E., 732 ; Gold\- 
boro !'. Ho1n7r1\, 183 S. C., 203, 111 S. E., 1 ;  C'apps r .  R. R., 182 S. C.. 
5'58, 10h S. E.. 300; F u r r  1%. L u m b e r  ( 'o . ,  I82 PI'. C., 725, 109 S. E., 383; 
Hr(1t7\71tr~ 1 % .  R(tnX, 172 N .  C., 632, 90 S. E., 749;  U u r h a n z  Fer l i l zzer  C'o. 
u. ; l lnr \hburn ,  122 N .  C., 111, 29 S. E., 411. 

The reawns why such an appeal is not permitted are discussed fully in 
the caie of J o h n s o n  c. I n s .  Co., supra .  

TTe are prccludetl from a consideration of the question presented on 
the record since the order appealed from was interlocutory, not final. 
and affects no subbtantial right which may not be preser~ed by the excep- 
tion entered and considered on appeal from the final judgment, sliould 
said judgment be adrerqe to the appellant.. 

The appeal must be dismi-,ed. 
Appeal disnlisqed. 

(Filed 12Ja11nary. 1944. ) 
1. Divorce # 18-  

2. Appeal and Error 9s 2, 4- 

I n  contempt proceetliligs I,y a wife t~yai~lst her llrlslmnd for failure to 
malit, : ~ l i m o n y  p;lyrnrlits. wlicrc, there W:IS :t jntlgmeiit for the wife :111tl 



842 I N  THE SUPREME COURT. 1223 

the husband paid all amounts in arrears upon his arrest by the sheriff, 
no  appeal lies. 

,IPPEAL by defendant from P h i l l i p s ,  J., at  June  Term, 1943, of 
FORSYTH. 

Contempt proceeding to enforce judgment for subsistence. 
The operative facts follow: 
1. On 9 July,  1941, the plaintiff instituted this action for alimony 

without divorce or for subsistence and counsel fees under C. S., 1667. 
Complaint and notice of hearing for allowance were duly served with the 
sunlmons. The defendant filed no answer. 

2. The  amounts having been agreed upon, judgment was submitted 
and signed 15 July,  1941, awarding alin~ony, counsel fees, and giving 
to the plaintiff, as her sole and separate property, certain household 
goods, etc. The judgment shows on its face that  it was intended as a 
final settlement between the parties, and it was so regarded a t  the time. 
G o r d i n e r  v. May, 172 N. C., 192, 89 S. E., 955. S o t h . n g  was left for  
future determination. I n t e r  n l i n ,  it  recites: "This judgment shall re- 
main in full force and effect pending further orders of the court and its 
binding effect upon the defendant shall not be impaired by any judgment 
of absolute divorce which may hereafter be entered in any suit instituted 
by the defendant against the plaintiff for an absolute divorce on the 
grounds of two years' separation." 

3. Thereafter, on 13  March, 1942, the defendant instituted an action 
against the plaintiff for divorce on the ground of two yclars' separation, 
and obtained judgment thereon on 21 Septernber, 1942. 

4. The defendant continued to make payments of alimony under the 
judgment herein until 16 January ,  1943, when he refuqed to make any 
further payments. 

5. Contempt proceeding was instituted ant1 a t  the J u n e  Term, 1943, 
Forsyth Superior Court, the defendant was adjudged in willful contempt 
and ordered confined in jail until he paid the alimony installments due 
under the judgment of 15 July,  1941. 

6. T h e n  taken into custody by the sheriff, the defendant paid to the 
plaintiff all amounts in arrears, and was discharged. H e  wa. adjudged 
still liable for future installments under the judgment of' 1 5  July.  1941. 

The defendant appeals, assigning errors. 

TT7o?n ble,  Cnrl?yle, M a r t i n  & S a n d r i d g e  f o r  plnin tiff ,  o ppellee.  
Fred 8. B z r f c h i n s  n n d  H.  Br?/cc P a r k e r  for d c f e n d n n f ,  a p p e l l n n f .  

STACY, C. J. The question sought to be presented is whether the judg- 
ment for subsistence entered herein on 15 July,  1041, can survive the 
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judgment of absolute divorce obtained by the defendant on 21  September, 
1942, under the txo-years'  separation statute. C. S., 1663. T h e  cases 
of Dyer c. L)yer,  d l 2  S. C., 620, 104  S. E., 278;  S. c., 213 K. C., 634. 
197 S. E., 157:  Etlrnur~tlson I ! .  Etlrnundson, 222 K. C., 181, 22 S. E. 
(kl), 576;  and I l o w c l i  r .  H o ~ p l l ,  206 N. C., 672, 174  8. E., 921, would 
seem to require a n  affirmatire a n s w r .  T h e  defendant'b effort to differ- 
entiate thwe tlecisions because of alleged dissimilar fact   situation^ was - 
u n s u c c e d n l  i n  the court below, and we a re  disposed to take the same 
view of the matter .  

O n  the p r e m l t  record, lio\\erer, i t  m a y  be doubted whether the appeal  
can be inaintained, since the contempt proceeding was brought t o  a close 
when the defendant paid all  aniounts i n  arrears, and the rule against h i m  
n a s  clibcliarged. Of course, the declaration tha t  defendant would still be 
liable fo r  fu ture  installment\ under the original judgment adds nothing 
to its rffecti~eiiess. I t  expres*es a n  obvious conclusion or corollary. 
perhap<. albeit ' the only question before the  court was the defenchnt's 
alleged nillf111 refusal to pay the past-due iiistallments. When  tlieae 
v c r e  ~ ~ a i c l  the end *ought by the contcmpt proceeding was reached. 

ABEL W A R R E S  Er AL. v. ATL-IS'L'IC COAST LINE RAI1,ROAD ('0. 

Courts a 2b:  Utilities Coni~nission 9 4- 

1 s  ;t geiiernl role, where n mntter is committed to a n  aclniinistrati~e 
;igenc.y, oiie. who fails to  exhaust the remedies provided before such 
;lgrnc)- a ~ i d  by nppeal. will not I)c hcnrd in equity to chnlle~ige the validity 
of i ts  orders. 

A l ~ ~ ~ - . i ~  hy plaintiff f rom Sfei Pns,  J. ,  i n  Chambers  a t  Jacksonrille,  
2 Dece~nher .  1943. F r o m  Saarpsox. 

Cil  il action to restrain s u b ~ t i t u t i o n  of intrastate  mixed t ra in  service 
f o r  intra.tate passenger service betneen TTilmington and Fayetteville as  
allowed by order of Utilitieb Commicsion. 

Bv n r i t t e n  petition dated 3 1  .July, 1943, the defendant sought perinis- 
sion f rom the  1-tilities C o m m i ~ s i o n ,  f o r  mil i tary reasons, to divert the 
use of the equipment in  train.; 57-56 o p ~ r a t i n g  between Wilmington and 
Fayet ter i l le  t o  trainq 46-45 operating between Wilmington and Rocky 
Mount. This  was denied by the Coni~nission on 1 0  September, 1913, 
and the defendant wa, ordered to ihow cauce u h y  additional passenger 
service chould not be installed between Wilmington and Rocky Mount. 
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Thereafter, and while the order to show cause was still pending, the 
defendant applied for a modification of the order of 10 13eptember, 1943, 
requeqting that mixed train serrice, during the war period and for six 
months thereafter, be authorized and substituted for t h ~  pasenger sew- 
ice, trains 57-56, maintained between Tilmington and Fayetterille. 

-1 hearing was ordered on this application for modification of prior 
order.;, and all interested parties were not i f id  of the hearing. 

TI\ o counties, Sanlpson and Cumberland, a number of municipalities 
along the line inrolred, the Fayetterille Chamber of Commerce and two 
indiriduale, claiming to repre~ent  40,000 citizens in the territory affected, 
inter~.ened and were made parties to the proceeding. The interveners 
were represented by the same counsel ~ i h o  nolr appear for the plaintiff 
in tlle present action. 

-1t the hearing before the r t i l i t ies  Con~mission on the petition for 
modification of order, tlie plaintiff herein, Abel Tarrrln,  testified as a 
u-i tne~s in behalf of himself and the interveners. 

On 17 h'orember, 1043, the application of the defendant to substitute 
mixed train service for thr  then existing p a w n g e r  service betlieen Wil- 
mington and Fayetterille, for a limited period, x a s  al lo~red 11y the 
Commission with certain restrictions and limitations. To this order, the 
interreners filed exceptions, wliicll had not been acted upon at the time 
of the institution of the present suit. 

Thcl graramen of the complaint filed he~*ein is that  the order of the 
T'tilities Commission of 17 Sorember,  1043, n.ap withlsut authority in 
that tlie prior order of 10 Septentber settle11 the matter and became r r s  
lutl icctfn.  See -1. C'. L. R. R. 2 . .  1'. S., 211 r. S., 210, 53 L. Ed.. 150;  
"Rnr l rond  C o n r ~ e c f i o ~ ~  Cnsr," 137 S. C., 1, 20 S. E., 1 9  1. Plaintiff also 
alleges that  he has no atlequate remedy a t  law and that he represents 
-10,000 citizens in the area affected. 

'Tlw temporary restraining ordrr w e  t l iw~lred  on tht return Ilearing, 
and from this ruling the plaihtiff appeals, a~s igning error. 

Rtr f l p r  LC B ~ ~ f l c r ,  11'. C. D o w n i n g ,  n?ld R o b e r t  fl. I ~ y c  f o r  p l n i n f i f ,  
clp/'cllotl f. 

-1Iurmjl  .1llrii r o ~ d  7'hornns IT ' .  I l n c i s  f o r  t l c f c ~ l d c l n f ,  trppellrr.  

STACY, C. J. The matter here sought to be litigated is pending before 
the I'tilities Commission, ~ v i t h  adequate remedy of appeal by any affected 
party. C. S., 1097. Even if it be conceded that  equity might int trrene 
in cel3tain circumstances. 43 ,Im. Ju r . ,  720. the p r e w ~ i  showing is not 
sufficient to invoke its aid. 

-1s a general rule, where a matter ic committed to a ?  administratire 
agency, one v h o  fails to exhaust the remediei prori~led before such 
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agency ni l1 not be heard in  cquitg to  cliallenpe the val idi ty  of its orders. 
(:crrysbrrrg X f g .  Co .  i s .  C'onlrs. of  Y e ~ ~ d c r  Cfotrnfy ,  196 X. C., 744, 147 
S. E. ,  2'34; -1Ifg. ( '0 .  c. C'omrs., 189 XI-. C., 09, 126 S. E. .  1 1 4 ;  ~ ~ , ? ~ 7 i e o  1 ' .  

.I( t i t~ i l  1T7rrn C'o., 64 -Ipl,. D. C'., 379, 78 F. (&I) ,  729;  P x i t c l ~ n l n n  s 
l'nloti of S. A.  c .  1- tr f .  J I ~ r l i c t f i o ~ t  Iltl., r. S., , S8 L a n  Ed.. Mr. 
01). 69. 

I t  i- not contended tha t  the order of the r t i l i t i r s  Comni i s~ ion  i. 111fric 
1 irc $,  aq T\ w.: tile cace in  $. 1, .  S r o t f ,  lb:! x. C.. 56'3, 109 S. E.. 789, cited 
a ~ l d  lelied upon by  the plaintiff. K o r  i. i t  allcged t h a t  the  Colrmibsion 
actrtl a r b i t r a r i l , ~  or  inradecl a n y  of plaintiff'. constitutional right>. 
5 ?Tur., 242. I f  erroncou* or  ~ ~ ~ l r e a * o i i a b l c ,  the reme+- i z  by appeal. 

I n  ( ' h i m g o  r. 0 ( 'o t l l~ i ' l l ,  275 Ill.. ,591, 116 S. E:., 210, i t  \r\-:t\ s a i d :  
"Tllc. i t a tu tory  ~net l lod of reviewing tlic reasonablmr-s of ordcrs of the  
('onlmiciion i- exclusive." See T - i ~ l l l i r s  Colit. 1 % .  Ir'rrcrf S o u f h  c r t ~  Trut  X - 
itiq C'o., an t e ,  687.  

Plaintiff has  shown n o  ground for  equitable relief. T h c  te in l~orary  
rc-trainiiig order was properly t l i so l r rd .  

Affirmed. 

2. Same- 
T T ~ ~ t l v r  Art. XIT. see. 7. S. ('. ('Ionhtit~tion. which is intended and de- 

sigllvtl t o  p r r ~ c n t  or illllil~it (1oii111~ 0fic(~-111~1di1ix. ~x t . fy t  in certni~l in- 
,.t;i~~c~as, it is 11ot p r r rn i s~ i l~ l t~  f o ~  one perwn to lioltl two ofiices nt t l r ~  snme 
t i .  'l'li(l ir(~('pt:rilc'e o f  n sc~c 'o~~t l  oflice, n-llielr iq forllitltlen or inc'omp;rti- 
l ~ l c ,  \vil l i  tire o f f i c ~  :rlrcntl!- 11rIfl. tqwr:ltos illxo f i ( ( . to  to r:lc:~te the first. 

Historically tlic "mi1iti:i" or "mi1iti:lmcll" I i n ~ - c ~  Iwen held to comprehend 
tlvery trmpor:r~.y citizt'n-soltlic~r'. wlio in time of n-nr or cmrrgcnc2y, forsnkos 
h is  ciyil 1111rsiiit~ to riitf'r for lllc tlllr:~tion the ncrirr mi1it:rry srrvicv of 
hi?; coi111try. 
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3. Constitutional Law 9 3a- 
.\ constitntioli should not receive a technical construction as if it were 

all ordillnry inatrnmelit or statute. It should be interprtted so as to carry 
ont the general principles of the government, and not defeat them. 

ON 29 December, 1943, the following letter was received from His  
Excellency, cJ. Me l~ i l l e  Broughton, Governor of the State of S o r t h  
Carolina : 

29 December, 1943. 
H o ~ o n a n t ~  W. P. STACY, 

Chief Jus t i ce ;  
IIONORABLE XICHAEL SCHEKCK, 
HONORABLE W. A. DEPIN, 
HONORABLE Irl. Q. BARNHILL, 
HOKORABLE J. WALLACE WINBOIZNE, 
HONORABLE A. A. F. SEAWELL, 
HOKORABLE E. B. DENSY, 

Associate Just ices .  

N r  DEAR SIRS : 
,i question of great public concern has arisen in the connection with 

the performance of my duties as Governor of North Carolina, upon 
which I desire to request the opinion of the Chief Justice and Associate 
Justices of the Supreme Court of Kor th  Carolina. 

The question presented is one which affects numerous public officials 
who haye accepted or will accept commissions in the JLrmed Forces of 
the United States and who are going into active selvice as Officers 
therein. 

Honorable S a t h a n  Yelton was heretofore appointed as Comptroller 
by t h ~  State Board of Education, with the approval of the Governor as 
Director of the Budget, under the provisions of Article S of Section IS 
of the Constitution of this State, and was engaged in the performance of 
his duties as such a t  the time he accepted a commission as a Captain in 
the United States Army and has now been assigned for work with the 
Allied Military Governments and entered upon the perfornlance of his 
duties on the S i th  day of December, 1943. 

Captain Yelton's appointment was made by the President of the 
United States by authority of H. J. RES. 199, PUBLI(T LAW NO. 252, 
SEVENTY-SEVENTH CONGRESS OF THE UXITEII STATES, JOINT RESOLUTION 
SEPT. 22, 1941, 55 STAT. 728, 10 U. S. C. -2. SECTIOK 484, the material 
parts thereof reading : 
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"During tlie present emergency, temporary appointments as officers in 
the A h m y  of the United States may be made, under such regulations as 
tlie P r e d c r i t  may l)rescribe, from anlong qualified person, n-ithout 
a p ~ ~ o i n t i n g  such persons as officers in any particular coniponent of the 
-\rnly of the United States. All persons so appointed as officers shall he 
roinmissioned in the Army of the United States and may be ordered into 
the actire militarv serviw of the United Statcs to wr re  therein for such 
l~eriotl. of time as the President may prescribe. . . . Provided, That  any 
appointment made under the provisions of thiq ,\ct, may he racated at 
any time by the President and, if not sooner racatcd, shall continue 
during the present emergency and six months thereafter: Provided fur-  
tlicr. that any person appointed as an officer in the L l r n ~ y  of the T'nitcil 
Statcs under the provisionq of this ,let shall receive tlie same pay arid 
allowanrei and he entitled to the same rights, privileges, and benefits as 
members of the Officers' Reserre Corps of the same grade and length of 
active service: . . ." 

Captain Yelton has applied to me as Governor of the State of Xorth 
('arolina for a leave of absence, on account of entering into military 
.errice, under the provisions of Chapter 121 of the Public Laws of 1941, 
and, as Governor of North Carolina, it  is my desire and purpose to 
grant the leave of absence as requested for the duration of the csisting 
~ t a t e  of \Tar, or until Captain Yelton has been discharged from military 
service, if I can legally do so. The compensation of Captain Telton as 
Comptroller terminated upon liis entering aetire duty as a Captain in 
the United States Army and the leare of absence if granted nil1 he 
granted without pay. I f  this learc of alwence can ht. 1avfull;v par i t rd  
hy me a i  Gorernor, it  is my purpov,  undcr the authority of C l i a p t t ~  1 2 1  
of the Public L a w  of 1941, to appoint an acting official a% substitute 
for ( 'aptain Tclton for the period of his leare of absence, such appointee 
to have all the authority, duties. perquisites and err~oliment.: of his 
r)rincipal. 

1 am in douht as to whether or not 1 hare  thc po~!er to grant this 
Ieare of ahqence on acconnt of the question as to whether or not Captain 
Telton. in accrpting a connnisrion as an  Officer in the 1-nited States 
A\rniy, liaz thereby racated his office as Comptroller of tlie State Board 
of Education by reaqon of the inhibition against douhlc ofice holding 
mntaincd in .\rticle XIV. Section 7 of the Conqtitution of the State of 
Sort21 Carolina. and, whether or not, under such circumstances, a leave 
of absence to thiq official could be granted. or whether or not it ~voulrl be 
necesqary that  his office be treated as vacant and a successor appointed 
as ~ rov ided  in Section 8 of ,\rticle I X  of the Constitution. 

I t  may be stated that  this same quebtion here presented as to Captain 
Yelton applies to many other public officials in the State on accoilnt of 
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such officials accepting commissions as Officers in the -\rmed Forces of 
the United States. 

On account of the paramount iniportance and emergency of this ques- 
tion, I am constrained to request an opinion of the Chief Justice and 
Associate Justices in order that  tlie appropriate action may he taken by 
me with respect to the pending applicaticm of leave of absence for 
Captain Yelton. 

I am adrised by the -1ttorney-General that the question presented has 
not been decided by our Court. I hand you lierewith the letter from the 
A\ttorney-General, together with a memorandum of authorities presented 
to me therewith. 

Rr.spectfully yours, 

29 December, 1943. 

SUBJECT : h a r e  of ,Ibsence ; Comptroller, State Board of Education ; 
Double Office Holdilig; Acceptance of a Com~tlission as Cap- 
tain in the United States Armg. 

I have your letter of December 27, in wliicli you advise that  Honorable 
Nathan yeltoli, Comptroller of the State Board of Education, has 
accepted a c o m m i s ~ i o l ~  as Captain in the United States , h m y  and has 
been assigned for special work with the Allied Xi l i ta ry   government^, 
l~aving entered upon his duties as such on December 4 7 .  1943. You 
state that  this present:: the question as to whether or not Captain Pelton 
can be granted a lcare of ahsencc. and also, whether or not it will be 
possibl~ for tlie State Board ot' Education, with the approval of the 
Governor, to m l n e  an Acting Comptroller, or whether his acceptance 
of a commission terminates his tenure of office, making it necessBrv to 
appoint or elect his successor for the uliexpired portion of the tcrm of 
his appointment. 

I have today conferred with you about the subject of your letter and 
advised you that, in my opinion, no satiqfacrory answer could be secured 
to this question except through. the medium of the opinicn of the Chief 
Justice and .\ssociate .Justices of the S u p ~ e m e  Court of Yorth Carolina. 
The identical question has not h e l l  presentd  ~ lnde r  the circumstances 
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of this case t o  our  Court.  I a m  enclosing herewith a copy of the memo- 
randum on this  subject f r o m  which you will observe tha t  some of the  
courts of other  states have held tha t  the acceptance of a commission of 
the  character  accepted by Capta in  yelton would prevent him f r o m  
holding tlie office under the  authori ty  of the State, while i n  other juris- 
diction<. the courts have rwched  a contrary conclusion. 

Tlic i ~ ~ a r e s t  approacli to  this  question in our S ta te  is found I I L  t h e  
11Itrtfcr o f  .I. (:. X n r f i n ,  60 N .  C., 153, i n  which, a t  the  requcst of 
Go\ernor  Zebulon 13. Yance, a n  opinion of the Justices was rendered, i n  
wl-lie11 i t  TI as held t h a t  tlle acceptance of tlic office of Brigadier  General 
11nde1- the ( 'onfederate States racatctl  thc office of Adju tan t  General of 
N o r t h  ( ' n ~ o l i n a  held by thc person accepting tlie Confederate State.' 
officci. Thi. ca-e, h o n e ~ e r ,  was decided on tlle basis of incompatibility 
of the t u  o office., a l t h o u g l ~  the romti tut ional  proribion then existing n a s  
rubstal~t iai ly  \ imilar  to Article SIT, Section 7 ,  of our  Constitution. 

On ac.couiit of the grcat  irnportancc ant1 emergency of this question, I 
fecl c o n f i d ~ n t  tha t  tlle Chief Just ice and Llssociate Justices of the 
S u p r e n ~ e  Court ,  a t  your  request, would he Trilling to  rcnder go11 their  
ad1 isory o ~ ~ i n i o n ,  and I recommend this course. 

Respectfully yours, 
HARRY ? Y I ~ ? ~ ~ u T . T . ~ s .  

I I J I / e  _ l l t o rn~! j -C / (>nern l .  

RALETGI~ ,  N. C'., 1 2  J a n u a r y ,  1944. 

your  leqnest f o r  a n  advihory opinion i n  the mat te r  of S a t h a n  Te l ton  
IJOWS the  q u ~ s t i o n  ~ i l i e t l i e r  the con~ptrol ler  of the S ta te  Roard of E d w a -  
tion niny lw grantctl  a l ea l?  of absence untlcr c11. 121, Publ ic  Laws 1941, 
11e h a \  inF accepted a tcw~porary  captaincy i n  tlie United S ta te i  ,Irmy, 
ant1 itil l  re tain lii i  p r e w i t  position. ,llso involred is the broader qui+ 
tion nlletlic~r, i n  like circur~l.tancc.., a n y  S ta te  official m a y  be g i ren  a 
leave of al~.c.~ice to accept a teniporar> offic~r's c o n 1 m i 4 o n  i n  the United 
States .\r111y or S a v y  ~ i i t h o n t  perforcc vacating his civil office. 

T h e  cIue<tio11 is a n  important  on(. and ought to be qettled i n  the interest 
of contilmed, efficient, orderly government. I t s  solution lies i n  halmoniz- 
i n p  the i ta tute  l a y  with the Constitution, if this can  be done. 

I. THE X\IE\SISG OF CII. 121, PURLIC L\WS 1041 : 
Tlic f o l l o n i ~ i g  pertinent provisions of ell. 121 ,  Publ ic  Laws 1941. a r e  

clear and explic.it: "Section I. -Zny elect iw or  appointive S ta te  official 



850 I N  T I I E  S U P R E M E  COURT. [223 

may obtain leave of absence from his duties for military or naval service, 
protracted illness, or other reason satisfactory to the Governor, for such 
period as the Governor may designate. Such leave shall be obtained 
only upon application by the official and with the consent of the Gov- 
ernor. The  official shall receive no salary during the period of leave. 
. . . The period of leave may be extended upon application to and with 
the approval of the Governor if the reason for the original leave still 
mists, and it may be shortened if the said reason s h d l  unespectedly 
terminate: Provided, that  no leave or extension thereof shall operate to 
estend the term of office of any official beyond the p e r i d  for which he 
was elected or appointed. I f ,  by reason of the length of the period of 
absence or the nature of the duties of the official. the Governor deems i t  
necessary, the Governor may appoint any citizen of the State, without 
regard to residence or district, as acting official or substitute for the 
period of the official's leave of absence, such appointee to have all tlie 
authority, duties, perquisites, and emoluments of his pr~ncipal ."  

(Sections 2 and 3 contain similar provisions in re'ipect of county 
alld municipal officials.) 

Thus it will be seen the General Assembly has spoken on the subject, 
and, to the extent of its legislative authority, has taken care of the situa- 
tion. There would be no question of your right to grant  the comptroller 
a leave of absence, and to appoint a substitute or acting official in his 
stead, during his absence, if he were going into the Army as a private 
and not as an  officer. Critchlow 7%. N o n s o n ,  102 Utah, 378, 131 P. (2d),  
794. The constitutional question which has occasioned your request for  
an  advisory opinion arises only by reason of his acceptance of a tempo- 
rary officer's commission. I t  is conceded that  the acceptance of a second 
office which is forbidden or incompatible with the offize already held 
operates ipso fncfo to vacate the first. Rnrnhi l l  I ? .  T h o m p s o n .  122 N .  C., 
493, 2!) S. E., 720: IVhi fchend 1 % .  Pi f t rnnn ,  165 N .  C., 89, SO S. E., 976; 
I n  rc ~ I I n r f i n ,  60 S. C., 153;  Ahnota t ion  53 ,I. L. R., 595. 

11. THE EFFECT OF ART. XIV, SEC. 7, OF T H E  COKSTITUTION: 

The Constitution, * h t .  XIV, sec. 7, provides: T o  person who shall 
lioltl any office or place of trust or profit under the Tnited States, or any 
department thereof, or under this State, or under any other State or 
government, shall hold or exercise any other office or place of trust or 
profit under the authority of this State, or be eligible to a seat in either 
house of the General Assembly: Provided, that nothing kerein contained 
sliall extend to officers in the militia, justices of the peace, commissioners 
of public charities, or commissioners for special purposes." 

Under this section, which is intended and designed to prevent or 
inhibit double office-holding, except in certain instances, it  is not per- 
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missible for one person to hold two offices a t  the same time. Groves 7). 
Burden, 169 S. C., 8, 84 S. E., 1042; IIurris  1..  1Vntson, 201 X. C., 661, 
161 S. E., 215; Brigman c. Baley, 213 N. C., 119, 195 S. E., 617; I n  re 
Barnes, 212 N. C., 735, 194 S. E., 499; Uoyle c. Raleigh, 89 IN. C., 133. 
I t  has been said, howeyer, that  where the second office is temporary, or 
the appointment thereto does not "require continuous public serl-ice," no 
constitutional offense is thereby incurred. Grimes 7%. IIoln~es,  207 N. C.. 
293, 176 S. E., 746; S. c. Wood, 175 C., 809, 95 S. E., 1050; AS'. 1 , .  

Smith, 145 N. C., 476, 59 S. E., 649. Such would seem to be the case 
here. 

Furthermore, i t  will be noted that  '(officers in the militia" arc ex- 
pressly excluded from the operation of this section. As all able-bodied 
male citizens of the State, between the ages of 21 and 40 years, who are 
citizens of the United States and who are not averse to bearing arms 
from religious scruples, are liable to duty in the militia, Const., Art. 
XII, it was evidently deemed unjust to single out State officials and 
require them to forfeit their offices if they accepted co~nmissions in the 
militia while on active military duty in defense of the commonwealtll. 
So it was provided that  the inhibition against double office-holding should 
"not extend to officers in the militia." And while this designation, 
strictly speaking, may or may not reach as far  as "temporary appoint- 
ments as officers in the Army during the present emergency," the reason 
for the limitation of the operation of the section would seem to require 
that  i t  "not extend to" such temporary officers in the Army. Certainly 
the spirit of the Constitution would envisage that  it fall short of such 
operation. "The meaning of a constitutioi~ is to he found, not in a 
slavish adherence to the letter, which sometimes killeth, but in the dis- 
covery of its spirit, ~ i h i c h  giveth life." Opinions of the ,Jz~stices, 204 
N. C., p. 813, 172 S. E., 474. I f  need be, the letter gives way to promote 
the equity of the spirit. An inhibition or prohibition usually extends no 
farther than the reason on which it is founded. Cessnnfe mtione, cessnf 
ipsa lex. 

"Historically the 'militia' or 'militiamen' hare  been held to compre- 
hend every temporary citizen-soldier who in time of war or emergency 
forsakes his civil pursuits to enter for  the duration the active military 
service of his countryn-Douglms, J., in S. 2%. Grmysfon, 349 Mo., 700, 
163 S. W. (2d), 335. 

I t  will also be observed that  the official on leave is to receive no salary 
during the period of his absence. Nor is he expected t o  perform any of 
the duties of his office while on leave. Thus, neither the spirit nor the 
reason for the constitutional inhibition against double office-holding is 
to be offended. "The reason of the law is more potent in its interpre- 
tation than the language used to express it. Reason is its soul ; language 
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its outward form." Il'arrrnfon c. T.17nrren C'oli~ty, 215 S. C.. 342, loc. 
cit. 348, 2 S. E. (2d) ,  463. 

Moreover, the services in the A h m y  of the officer on leave are to he 
temporary and not permanent. This saves the cape from incompatibility, 
I N  rc -1Iarfin, s1rprl7, which would undoubted1,- result, if the services 
conteniplated were those of the professional, permanent soldier, as dis- 
tinguished from those of the temporary citizen-soldier. S. z q .  (;rnyston, 
suprn; Annotations 26 ,I. L. R., 142, and 132 ,I. L. R., 254. 

The instant provision was n ~ v e r  intended to discourage public officials 
from assuming military leadership in time of emergency. C'rifchlozc; 1%. 

Xonson, suprn. Officers in the militia are liable to be called out to  
suppress riots or insurrection, ('and to repel incision." Const., , h t .  
X I ,  sec. 3. Temporary officers in the A h m y  are l i k e ~ i s e  suljject to  
military duty "to repel invasion" during a war emergency. To say that  
one may serve as a private in the z\rmy during war time and hold his 
State position, but if he accept a temporary officer's conilnission he must 
renoullce his civil office, would be to irnuose an  uneaual sacrifice on 
State officials who seek promotion in the Army. 

I t  was the purpose of the proviso in this section tcb permit public 
officials to serve as officers i n  the militia without forfeiting their civil 
office, and it is reasonable to suDuose that  as the interdiction in the first 

A. 

part of' the section mas not intended to extend to civil officers serving as 
officers in the militia, for precisely the same reason it was not intended 
to extend to civil officers holding temporary commissions in the Army 
during a r a r  emergency, as they both fall in the same category. Both 
would be temporarily engaged in bearing alms in defellse of the com- 
monwealth and in like positions. To declww otherwise would be to say 
that an unwarranted discrimination inheres in the Constitution. whereas 
the pervading principle of the organic law is equalitj of treatment. 
The thesis of the Constitution is that  all similarly situaied are entitled 
to like treatment from the government they support and defend. Lcon- 
nrd 2,.  Mnzwell, 216 N. C., 89, 3 S. E .  (2d) ,  316. Equality and f a i r  
play are implicit in the Constitution. Such is its theme. "-1 constitu- 
tion should not receive a technical construction as if it were an ortli- 
narv instrument or statute. I t  should be interureted so a <  to carry out 
the general principles of the government, and not defeat then1"-Rrozu?~, 
J . ,  in Jenkins 1.. Rood of Elwfions, 180 X. C' . ,  169, 85 S. E., 289. 

Substantially the same question as here presented has arisen in a 
number of the States having constitutional p~ovisions in respect of duaI 
officc-holding, quite similar to ours, and pet with sufficient variations 
perhaps to render them distinguishable. At  a n  rate, opposite conclu- 
sions have been reached in the different States with ~ a r i a n t  reasons 
assigned therefor. On the  one side may be listed the States of Pennsyl- 
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rania,  C'omrr~o~czcealfh 1 % .  S m i t h ,  340 Pa. ,  446, 2 -It]. (2d) ,  440; Alrizona, 
Y ~ r k i n s  7' .  X1~nnn lny ,  59 ,lriz.. 60, 122 P. (ad) ,  857; and Illinois, F e k e f c  
1 ' .  Ecisf S f .  L o u i s ,  315 Ill. ,  j b ,  145 S. E., 692, 40 -1. L. R., 650. On the 
other, may be designated the States of Florida, R e  ddrrsor?l  O p i n i o n ,  
150 Fla., 556, 8 So. (2d) ,  26, 140 A. L. R., 1481; California, M c C o y  7%. 

I,os Anqe lc s  C o u n t y ,  1S Cal. (2tl).  193. 111 I?. (2d) ,  569;  Missouri, 
8. I ? .  G m ? j s f o n ,  s u p r a ;  Utah,  ( ' r ~ f ( / ! ~ o u ~  1 % .  JIon5011, ~z tpr r t ;  Texas, ( ' o r -  
p e n f e r  7 ' .  Sheppctrd ,  135 Tex.. 413, 1-15 S. IT. (Sd) ,  562;  and Tc.t  JTir- 
ginia, S. e x  rel. T h o n ~ n s  7'. 1T7y\onq. I .  a .  , 24 S. E. (2t l ) .  463 
(decided 23 February, 1943). Most of the recent ca-es ha re  bcen col- 
lected in  ,1nnotation 140 A. L. H.. 1499. Thus, in it, final allaly.ia, n c  
are lcft to apply our ow11 Clon,titntion to the fact. in  hand, and to say 
u h a t  it means. The ai~thoritie. el sew her^. nhile enlightening. are not 
controlling. 

Accordingly. you are advised that thc qurstion fir-t above propounded 
is anwered  in the affirmative. 

Respectfully, 
KTI~LTER P. STACY, 

Chie f  J u a f i c ~  ; 
MIPH 4ET. SCHLXCIC, 
K. A. DETIS. 
31. V. B A R ~ H I L L ,  
J .  Jv  \LL&('h ~ ~ I K R O R X R ,  

-1. A. F. SLIW~I,I,, 
EVERY B. DENXT, 

A4csocinfe J u s f ~ c e s .  

,\PPEAI, by defendant from H7nrlick,  J., a t  Norember Term, 1!)42, of 
R I ~ H ~ I O K D .  hTo error. 

Civil action on account for  merchandise delivered by plaintiff to one 
S. H. Cochran in  which plaintiff alleges that  the merchandise n a s  sold 
to or on the credit of defendant. The  president of defendant instructed 
the agent of the defendant t o  "tell Bri t t  to  go ahead and let him hare  it. 
re'11 work i t  out somehow." Defendant tlenics that  any instructions 
rr-err so g i w n  and plead?: the statute of frauds. 

There was a rerdict for plaintiff. From judgment thereon defendant 
appealed. 
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W .  H. Le land  X c K e i t h a n  a n d  J o n e s  CE J o n e s  for p l n i ~ ~ t i f f ,  appel lee .  
F r e d  H'. B y n u m  for  d e f e n d a n t ,  appe l lan t .  

PER CURIAM. The only material assignn~ent of error in the record is 
directed to the refusal of the court below to dismiss as of nonsuit. The 
Court, S c h e n c k ,  J . ,  not sitting, being evenly divided on t l ~ e  merits of this 
assignment of error, which involves the force and effect of the instruc- 
tions given plaintiff, the judgment of the Superior Court is affirmed in 
accord with the usual practice in  such cases, and stands a'; the decision in 
this case without becoming a precedent. Holcsard I . .  C'onch Co., 216 
N .  C., 799, 4 S. E. (2d), 449; P a f i o r d  c. C n n s f r n r f i o n  Co., 218 S. C.. 
782, 11 S. E. (2d),  548; S m i t h  1 1 .  F u r n i f u r e  Cn. ,  221 N. C., 536, 19 
S. E. (2d), 17. 

N o  error. 

J. HOLT GARDNER, J E S S E  H.  GARDNEIL JIELVIN H.  GARDSER.  
DOUGLAS GARDNER, MRS. R. B. BYRD. AIRS. R. A. HOLLASD. 
MRS. ROBT. WOODHUFF, MRS. R. P. ASDRETVS, AIRS. CARRIE A. 
GARDNER, MRS. AIiDINE E B E R T  ; CO-PARTSERS, TRADISQ AS THE 
GARDNER COMPANY; WILLIAM McKEITHAN, A K D  MYRTLE WIL- 
LIAMS, r. C. J. McDOShLI>,  SIIERIFF OF NOORE: COT STY. ASO 'L'lll? 
RANK O F  PINEHURST.  

(Filed 5 Mag, 1943.) 

,IPPEAL by defendant Bank of Pinehurst from Il7crrlir&., J., at Dccem- 
ber Term, 1942, of MOORE. 

Civil action to enjoin sale of land under execution. 
These facts present the controversy: 
Plaintiffs claim title to land in question by rir tue of deed from the 

sheriff of Moore County pursuant to sale held on 7 November, 1932, 
under a n  execution issued out of the Superior Court of said county on 
13 ,lugust, 1932, upon a judgment of Southern Security and Guaranty 
Company against R. H. Scarboro and Percy 1,. Gardner, and returnable 
"not less than 40 nor more than 60 days from the date" thereof-the sale 
having been held after the expiration of 60 days. 

Thereafter, on 26 December, 1932, defendant Bank ol~tained a judg- 
ment in the Superior Court of said county against Percy L. Gardner 
et  al., and in September, 1942, had execution issued thereon, pursuant 
to which the sheriff of Moore County advertiwd the land in question for 
sale for the purpose of satisfying the execution. 

Thereupon this action was instituted and temporary restraining order 
issued. Upon hearing, the parties having waived jury tl.ial and agreed 
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for court to find the facts and to enter judgment thereon, the court found 
facts of vhich  the above is brief summary, and held as a matter of law 
that, under the prorisions of ('. S., 672, as amended by eliaptw 172, 
Public Laws 1931, concerning return of executions, the sale on 7 Norem- 
ber, 1932, as made under the execution of 13  August, 1932, under which 
plaintiff clain~s, iq ralid. F r o n ~  judgment in accordance therewith, and 
pcrn~anently reitraining defendants from selling the property untler the 
execution upon the judgment of 26 Ilecenlber, 1932, defendant Bank 
appeals to the Supreme Court and assigns error. 

P ~ R  CURIAM. One member of the C'ourt, SrhcrccX, .J., not sitting, and 
the remaining six being evenly divided in opinion as to the correctness 
of the ruling of the court below, the judgment of the Superior Court 
stands affirmed as the disposition of this appeal, without becoming a 
precedent, accordant n i t h  the nsu:~l practice in such cases. I Ioward r .  
C'ocrch C'o.. 216 X. C., 799, 4 S. E. (2d) ,  449; E l m o r c  2.. (jenerul Amuse- 
m o ~ f s ,  221 S. C., 535,  19 S. E. (2d),  5. 

-1ffirmed. 

8. E. MESSSER r. F. S. ROTSTER GUAXO COhfPANT. 

( Filed 19 May, 19-13, ) 

,ZPPEAL hp plaintiff from f f u i n i l f o n ,  S p ~ c i c t l  J u d g e ,  at  November 
Extra  Term, 1942, of XEC'KLEXUCRG. Yo  ~ r r o r .  

This was an action to recover damages for negligently discharging 
~va te r  charged with chemicals on plaintiff's land. On issues submitted 
the jury answered the first issue in faror  of defendant, as follows: 
"1. Did the defendant negligently operate its plant so as to discharge 
harmful chemical substances upon property of the plaintiff through 
artificial drains. and thereby damage plaintiff's property during the 
pears 1940 and 1941, a? alleged in the complaint? , l n w e r :  No." From 
judgment on the verdict, plaintiff appealed. 

W .  T .  Show for p l a i n f i f .  
Robinson d Jones for defendant.  



856 I N  T H E  S G P R E M E  COURT. [223 

PER CURIAM. Plaintiff's action was bottomed on negligence. The 
allegation in the complaint was that on account of the negligent opera- 
tion of defendant's plant and of the artificial drains for the discharge of 
water, chemical substances giving off offensive odors were caused to flow 
on plaintiff's land, lessening its value. The first issue, submitted without 
objection, and answered in the negative, was determinative of the cause 
of action alleged. S o  issue was tendered as to nuisance. Trespass was 
not alleged. Plaintiff brought forward in his assignments of error 
several exceptions to the judge's charge. From an exainination of the 
record we are left with the impression that  none of the exceptions are 
sufficient to warrant  a new trial. On the facts, the jury has decided 
against the plaintiff, and the result will not be disturbed. 

N o  error. 

>Ins .  JA3IES ERWIS WHICHARD, ADMISISTRATRIS OF THE ESTATE OF 

JAMES ERWIN WI-IICHARD, DECEASED, T. 11. P. LIPE, TRADING AS 

LIPE BIOTOR LISES. 
(Filecl 19 May, 1943.) 

,IPPEAL by defendant from Bobbi t t ,  J., at 4 January ,  1943, Civil 
Term, of GUILFORD. 

Gold,  J l c A n a l l y  Le. Gold for p l a i n t i f ,  appellee. 
J .  L. i l l u r p h y  and  8 a p p  Le. S n p p  for d e f e n d a n f ,  nppel'cxnf. 

PER CURIAM. The plaintiff brought ail action against the defendant 
to recover damages for the illjury a d  death of her intestate brought 
about by the alleged negligence of the defendant. I n  the court below the 
defendant made a motion for judgment as of nonsuit, whivh mas declined. 
The plaintiff made a recol-ery, and the defendant appealed to this Court. 
where the judgment of the court below declining the nonsuit was reversed 
and action dismissed. Tl'hichard z!. L i p e ,  221 N. C., 53, 19 S. E. (2d) ,  
14. Soon thereafter the plaintiff renewed the action, and again recov- 
ered in  the court below. The defendant appealed, as4gning various 
errors. 

Upon a hearing of the case, the Court was evenly divided in opinion, 
Schenck, .J . ,  not sitting. Alccording to the practice of the Court, the 
judgmtlnt of the court below is affirmed; and the decision thereof does 
not become a precedent. E l m o r e  I - .  A m u s ~ m e n f s ,  221 N .  C., 535, 
1 9  S. E. (2d) ,  5 ;  O i ~ f l u l r  1 ' .  L d ~ e r i l l e ,  215 N .  C., 790, 1 S. E. (2d),  559. 

Affirmed. 
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WILLIAJI  MONROE BLYTHE,  EMPLOYEE, T.. R. C. WELBORS,  DOISG BUSI- 
XESS AS R. C. WELBORN COSSTRUCTIOK COllPANP,  EMPLOYER, A N D  

BITUMI;\'OUS CASUA1,TT CORPORATION, CARYER. 

(Filed 19 May, 1943.) 

A l ~ r ~ ~ ~  by defendants from Bobbi t t ,  J., at  February Term, 1943, of 
GUILFORD. 

Roberson,  IIau~orth CE R e ~ s e  f o r  plaint i f .  
S a p p  d Supp for de fendan f s .  

PER CURIAM. Plaintiff, employee, brings this action under the pro- 
r i ~ i o n ~  of the Workmen's Compensation .let, against the employer and 
iniurance carrier, to obtain compensation for injuries. 

There is evidence to iupport the findings of fact by the Commission. 
upon which the liability of the defendants is declared, and we find no 
rrrnr in the concIusions of law, or i n  the judgment of the court below 
affirming the award. El ler  z.. L e a f h e r  C'o., 222 N. C., 23, 21 S. E. (2d) ,  
son; R1~14ns 1%.  Trer,  220 S. C., 135, 16 S. E., (2d),  659; Bench  
,llcLean, 219 N. C., 521, 1-1- S. E. (2d).  51.5. 

The judgment is 
,Mirmed. 

S O R M A S  JIcTVILIJIAJIS v. LUTHER JlcTVILLIANS. ARCHER 3fcSVIL- 
LIAJIS, J. B. RlcTVILLIAJIS. MILTON JlcWILLI.1JIS. A N D  MILTOX 
;\IcTTILLIAJIS AND R E T H A  COFIELD,  EXECUTORS OF THE ESTATE O F  

R E T T I E  I\lc7T'ILLIARlS. 

(Filed 29 September, 1943. ) 

,IPPEAL by plaintiff from Tl'illicrms, .I., a t  June  Term, 1943, of H\r,r- 
FAX. Affirmed. 

P. H. Bel l  for p l a i n t i f .  
A. Tt'. A n d l e f o n  for de fendan t s .  

PER CURIAJI. The question presented by this appeal is whether a 
fund on deposit in a local bank passed under the will of Bettie XcWil-  
liams, or  was undevised property for distribution under the statute 
among her next of kin. An examination of the language in which the 
will was expressed leads us to the conclusion th'at the residuary clause 
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was sufficiently broad to include the fund in question, and that it passed 
in accordance with the twentieth item of the will to the persons therein 
named, in the proportions designated. There are no facts in the record 
to overcome the presumption that the testatrix intended to dispose of her 
entire estate. Case 11. Bibers fe in ,  207 N. C., 514, 177 S. E., 802 ; Gordon  
2.. E h r i n g h a u s ,  190 S. C., 147, 129 8. E., 187. 

Judgment affirmed. 

WALTER HAWKISS .  S O R A  A. HAWKINS.  I). C .  ARRISGTON, ROSETTA 
ARRISGTON. DOLIJIAi AHRISGTOX. STELLA ARRISGTON AND 

SABINA P E R K I S S ,  v. THE FEDERAL I.ASD B A S K  O F  COLUMBIA, 
SOUTH CAROLIS.-\. 

(Filed 9 September, 19-13, ) 

&TEAL by plaintiffs from Frizzel le ,  J., at  Sovember-December Term, 
1942, of HALIFAX. N O  error. 

Civil action to vacate foreclosure deed. 
Appropriate issues were submitted to the jury and answered in favor 

of the defendant. From judgment thereon plaintiffs appealed. 

Kee l  & R e e l  for plaintif fs,  appel lanfs .  
W a d e  H.  Dickens  for de fendan t ,  appellee.  

PER CURIAM. This case mas here on a former appeal. See H a w k i n s  
v. Land Banlc, 221 K. C., 73, 18 S. E. (2d), 823, whtlre the essential 
facts are stated. This appeal should have been docketed a t  the Spring 
Term. Rule 5, 221 N. C., 546. Be that as it may, the jury has decided 
the controverted facts in favor of the defendant. The exceptive assign- 
ments of error relied upon by the plaintiffs are without substantial 
merit. The judgment entered must be sustained. 

-- 
No error. 
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STATE v. CLYDE GRASS. 

(Filed 3 Sovember. 1943.) 

APPEAL by defendant from W n r l i c k .  J., a t  August Term, 1943, of 
CABARRUS. 

Motion by State to disn~iss appeal. 
A\t  the October Term, 1942, Cahnrrus Superior Court, the defendant 

waq tried upon ilidictments charging him with two homicides, which 
resulted in convictions and sentences, one of them death. The defendant 
appealed. The judgments were upheld in an  opinion filed 7 April, 1943. 
reported n n f e ,  31. 

Thereafter, a t  the August Term, Caharrus Superior Court, the next 
qucc~eding term follorvil~g affirmance of j~ ldgn~en t s  on appeal, the defend- 
ant lodged a motion for a new trial on the ground that  one of the juror>. 
prior to the trial, had been heard to sap "the defendant should hare  thp 
death l~enaltp." The motion was hcard and denied, from which ruling 
the defendant again ga~-e  no tic^ of appeal. 

Al f fo rney -Generc t l  J I~ I l I~r l l ccn  onc1 A s s i s t o ~ t  At torneys-Gcneral  Patto71 
ctnd Khodes  for t h e  S fcr fe .  

A. A. T n r l f o n  crnd J .  F.  Ic 'oc~omon for rlefentlnni.  

Phn  CURIAN. The motion to disnliss the appeal must be allowed on 
authority of S. c. D U V I S ,  203 X. C., 327, 166 S. E., 297, and S .  2 % .  Lcic, 
ibid., 316, 166 S .  E., 291. 

Judgment affirmed ; 
*\ppeal dismissed. 

ITSITERS.\L C. I .  T. CREI)IT CORPOKATIOS r. R E I D  JIOTOR COJIPAST 
ASI) ('H,\RLES E. GOODX4S.  

(Filed 3 November. 1943.) 

APPEAL by defe~idant Goodman from R u r g ~ c y r ~ ,  Spec ia l  Judge, at  
June  Term, 1943, of CAR ~ R R U S .  Appeal diemisced. 

C. X. Llclr~el lyn  for p l ( l in f i f f ,  appellee.  
77'. S. Rog le  for d e f e n d a n t ,  nppe l lnn f .  

PER CCRIAM. The motion of plaintiff, appellee, to dismiss the appeal, 
for that  the record and case on appeal fail to show summons or organiza- 
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tion of the court, must be allowed. Rule 1 9 ;  R r o ~ r r l  1 % .  d o h n s o ~ ,  207 
II'. C., SOT, l i S  S .  E., 570. S o r  are there stipulations to cure the omis- 
sions in  the record. 

Howerer, we have esamined the record as presented, and find no error 
in the trial. The eridence was sufficient to carry the case to the jury, 
and to support the verdict in favor of the plaintiff on tlle deter~uinatire 
issues submitted. The charge of the court was free f r o n  error. 

Appeal dismissed. 

-\PPE:.II. by plaintiff from filrrglr.yn. Sprc.inT J ~ r r l g e ,  at  June  Term, 
1943, ( ~ A B A R R U S .  Affirmed. 

Civil action to recover wages and liquidated damaget tlue uncicr the 
terms of the Fa i r  Labor Standards .\ct of 193s. Sec. 52, Stat. 1060, 
U. S. Code, Title 29. 

There was a judp~nent of nonsuit in thc court below, and plaintiff 
appealed. 

R e r n o r d  T I 7 .  Crzrscl for  p l n i n l i f ,  nppe l lnn t .  
H a r f s e l l  d B n r f s e l l  for d ~ f e n d n n t ,  a p p c l l ~ ~ .  

PER CURIAM. The decision of this case t u l m  upon the status of plain- 
tiff as an employee of defendant. The facts appearing on this record 
disclose that  he is an  "executive" as defined by the Aklministrator of the 
Fa i r  Labor Standards , k t .  P y e  7). . - l f lnnfic.  Co. ,  a n f r .  9 2 ,  is in point. 
On authority of that  decision the judgment below is 

-\ffirmed. 

STATE v. R. J. JACKSOS. 

(Filed 3 November, 1913.) 

APPI:AL by defendant from H a r r i s ,  ,J., at  >fay-June Term, 1043, of 
ONSLO\V. 

The defendant was tried and convicted in Superior Court upon a 
warrant issued in the County Criminal Court of Onslow, charging a 
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violation of the prohibition laws of the State. T h e  dcfeiidant was also 
tried and m n ~ i c t e d  ill tlie court below upon a s imilar  war ran t  clrargiiig 
the  lui lnnfnl  sale of beer on or about 9 May,  1943, hetwecn the 11011r.: of 
11 ::10 o'rlock p.m., Sa turday  night,  and T :00 o'clock a m . ,  Monday inorli- 
ing. 1)efentlant a ~ , p e a l ~ t l  both cases to  the S ~ ~ p r e m c  ( 'ourt,  being c a w  
S o s .  362 and 363. 

PER ('I RI  \\I. T h e  clefcnclai~t way not tried u l ~ o n  citlwr war ran t  i n  the 
( 'ounty ( 'rimilia1 C'onrt ; I ~ P I I C P  tlw defe~i t lant  cliallengcd the j u r i d i c -  
tion of tlrr Superior  ( 'ourt .  Honovcr ,  vlieii the  respect iw c a w  n r r c  
callcd in  the C'ouiity ( 'riruinal Court ,  tlit. (lrfeiidaiit cleniandcd a t r ia l  
1)y jury : 11 l i ~ r c ~ i p o n  the cases were t r a ~ i s f ' r r r ~ d  to the Superior  ( 'ourt.  
Thi,  1)rocetlure. upoll a rrcjrlebt f o r  a j u r y  t r ia l  ! I > -  tlic S t a t e  o r  defentl- 
ant ,  bring manda tory  uiitlpr the  provisio~is of chapter  303, Public  L a n s  
of 1941. it  i-  now conceded by the defent la~i t  tha t  the procedure naq 
proper a ~ ~ d  tha t  tlie j ~ d g i n c n t  i n  eacli case ~l ioul t l  be affirnird. 

r . l h e  judgment rentlered below i n  eacli ca-e is 
,lffirnied. 

ST-iTE I-. OSROW CUJIJIISGS. 

1 '  ' I  1 ,  T h e  tlefendant was conrictetl of a n  assault on a ferna!c., 
Lilly 3 I a y  Dw*r, a l ~ d  al)pcalcd to  thiq C'oilrt. a\,sigliiiig error .  

Tl'c h a ~ c ,  g i \ c n  c a i t > f ~ d  attention to the rsceptions prrsrnted on thc' 
appeal. and (lo riot fiiltl a n y  of iufficient meri t  to  juqtify intrrfcl.ence n it11 
the result of the trial.  T h e  rsceptioni,  nliilc carefully prc,paiwl and ably 
preml ted .  involve no ~ i o r c l   principle^ of l a v ,  ant1 n e  ha^ c ( 1 ~ ~ 1 n e d  i t  
unnecrswry t c  x rite a n  opinion. 

T e  find 
S o  error. 



862 I N  T H E  S U P R E M E  COURT. [223 

STATE v. TOJI CASE. 

(Filed 15 December, 1943.) 

APPEAL by defendant from Olive, Special Judge,  a t  March Term, 
1943, of GUILFORD. 

Criminal prosecution tried upon indictment charging defendant with 
the murder of one A. C. Swain. 

Verdict : Guilty of manslaughter. Judgment : Imprisonment in the 
State's Prison for a term of not less than five nor more than seven years. 

The defendant appeals, assigning errors. 

A f f o r n ~ y - G e n e r a l  McMul lan  and Assistant Attorneys-General Pat ton  
and Rhodes for the S f a t e .  

Geo. A. Y o u n c e  and Clyde Shreve for defendanf .  

PER CURIAM. The assignments of error set out in the record a re  
without substantial merit, ant1 the result of the trial below will not be 
disturbed. 

No  error. 
- 

DISPOSITION O F  APPEALS FROM THE SUPREME COURT OF NORTH 
CAROLINA TO T H E  SUPREME COURT OF THE UNITED STATES 

Hratly I , .  R. R., 222 N. C., 367. Affirmed December 2C1, 1943. 
L i g h f n e r  v .  Boone, 222 N .  C., 205. Affirmed June 7 ,  1943. 
8. v. Lippard,  223 N .  C., 167. Petition for cerf iornri  denied October 

11, 1943. 

S .  v. Herndon,  223 N. C., 20s. Petition for crrf iorari  denied October 
11, 1948. 
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Abandonment - Ikfiued, see Oxford 
Orpltut~ngc 1;. Kittrell. 4'27; unlaw- 
ful  ant1 wrongful in support  of di-  
vorces action, see P h o r r  Z. Phclrr, 
115: divorce for,  where no admis- 
sion of wrongfnl collduct j~~ t lgmt%t  
on pleadings fo r  drfendant errone- 
ous. see Lockhart  I-. Lockl~ur t ,  123; 
of child 1.1s parents d is~wnses  with 
consent in adoption, see Loclie Z. 

Jfwrick.  iF!. 
A. B. C. A(.t-Does not permit  pur- 

chase for  sale of intoxicants where 
unauthorizc~tl, see 6'. c. Grn!y. 120. 

Actions--Civil actions hased upon un- 
l:~\vfnl act ,  see R?J('I.s 2'. B!/(jr.s, 85 : 
not permissible except by consent to 
change character  of, see Anipes v. 
EstcltrJ.s : l t l~~rr. ,  776; amendment l h -  
ited to those tha t  do not s n h s t w -  
tially change churacter of, see Hank 
1:. Rturgill, 826. 

A\ccomplic+Evidenc'e of, cannot be 
ussailctl 1vy tlefense on ground ill- 
dnced by hope or fear ,  see A. 2:. I,ip- 
portl. 167 : nnsupportcstl testimouy of. 
sufficimt to convict, ibid.; cv i t l e~~ce  
of, snffivient to car ry  case to jury, 
sce S. I . .  Rising, 747. 

Accounts-Actions against  fitlnciaries 
on, see C'ctsualt?~ Co. I:. I,utcitiy, 8. 

Actionable Wrong-JIaster, servant,  
principal or agcut 's  liability :IS to  
slantler, sec Gillis 1.. Tea C'o.. 470. 

Adniinistrntive Agc>llc.y-Wtrtter com- 
mittc'tl t o .  par ty  n i l~s t  ex11:1ust rem- 
rtlirs I ~ t ~ f o r t  sncli agency and  by ap-  
pt'itl bofore chxllcngirlg order  in 
equity. see Warren 1.. R. R.,  843. 

Administrative Board-See Schools ; 
final action on mat ters  within their  
jnristliction concl~lsive subject to rcJ- 
view by court ,  see TI'arre,~ v. Max- 
~ocl l ,  604 : certiorari is  proper meth- 
od fo r  review of action by adminis- 
trat ive boards, ibid.; j~~r i sd i c t ion  of 
courts over regulations by, neither 
original nor wholly judicial and  not 
intent t ha t  policy of S t a t e  shall  be 
fixed by jury,  see T'tilitics Corn. o. 
Trucking C'o., 687. 

Adoptioll-Consalt of 11at11ral p t~reuts ,  
see Loclie v. Jlerrick.  7%; c~onch-  
sivcness and  effect of final t l e c rc~ .  
ibid.; r ights and  liabilities of par-  
~ n t s  and  child in general, ibid. 

Adul terp-Of  wife, see Bnrlicr I . .  

Dozcd?~. 151. 
Adverse Interest-JIere colorable is  

snffii.iclnt disqnalificatiou fo r  n e s t  
frit,l~tl, guardinn o r  :rttoruey, see 
But lo .  I-. Winston, $21. 

Advc,rsc~ Possession-Satnre and reqni- 
sites of t i t le hy atlvcrse gossc,ssioll, 
in g r l~e ra l ,  see Winstcod I-. Tl'ool- 
a rd .  814; p r e s u m ~ t i o n  of title out of 
State.  see TT7ard 1;. Smith.  141 ; ;I(.- 
tn:il hostile and  cs?tcl~~sive ~wssc~s -  
sion, ill general. see Vonce L'. G'u!~. 
409; hostile character  of posses s io~~  
as affected 11s relationship hetwec~n 
te11ants in cnmmo11, see TiTi)r~tfod 1.. 

Woolord, 514 ; a s  between widow 
and  heirs, see F t r r a b o ? ~  1.. I'wI.!~. 
21: :IS between mortgagor a11t1 mort-  
gagee, see Stcll 7:. Trust  Co. ,  550; 
~ ~ e c e s s i t y  of claim under known iind 
visible lil~rss nntl lm~uidaries.  h e ( ,  

I.-nnr.c 1;. Cu,t/, 409: continuity of 
possession, ibid.; what  constitutes 
color of title, see E'orclhozr. 1;. P(,rr!/. 
2 l ;  1~ccwc.r~ I:. Guy, 400; l'honms 1 . .  

Hipp. 51.7 ; presumptive possession 
to  outermost boundaries of deNL s c ~  
Va?tcrl c. Guy. 400; t ime necessary 
to  ripen title by adverse possessio~l 
between i n d i v i d ~ ~ a l s  with xnd witli- 
out color of title. see 117111-d 1:. Smiflr. 
141 ; presumptiorls : I I I ~  l)urde11 of 
proof, see Fa rabow I ) .  I'crr?~. 21 : 
Vonce 2;. Guy, 409 ; 7'11 om11.u I;.  Hip/,. 
515 ; 11-i~zstrad 2;. Tl'oolavd. 814 : s ~ ~ f -  
ficiency of evidence, nonsnit ant1 tli- 
rectetl verdict - instructions, sts? 
Vattce v. Guy, 409. 

Agency-E'erson authorized hy trustee 
i n  mortgage to  foreclose., upon no- 
tice f rom trustee to stop pnblicw 
tion, author i ty  to sell wi t l idra \w,  
see Sluith 1;. Bank. 24-19: gencral em- 
ployment alone is  not sufficient to  
chnrge employer nncler doctrine of 
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1i11 C'o~tr~t!j c. E:,-t.Il, 531 : S i i d d i ~ t l i  
?.. Cl~nrlottc', 630 ; I-f ilitics C'UIH. I;. 
A'. A'.. S40: S ~ ~ I I I W ~ I S  7.. S ~ I I L I ~ I I ~ ,  
841 ; parties w11o 1i181y :111pcul. see 
GII ipc's z'. Estcctc2s S ~ H I I . . .  lirc.., 556 ; 
academic q ~ ~ r s t i o n s  : I I I ~  :~clvisory 
o p i n i o ~ ~ s ,  setb U I Y I I Y ~  1 . .  .IlcDontrltl, 
160: S ~ ~ t l d ~ ~ ( ~ l l ~  I.. ('l~(c~.lottc,. 630; 
Stinh'tr 1.. 1,otrrr ('orp.. C,(i:! : . ' i ~ i r ~ ~ r o ~ r . s  
1.. R~?III I IOII .S .  841 , niotiol~s in SII- 
llrtlmr Coiirt, wtb  f : ,  1,. . lf(,lCco~~. 404; 
11'0rr(,11 1 . .  .1lt1 a~c.c,ll. 604 : t ime of 
ta l i i l~g  olljt'ctiot~s i i l~d  c ~ s ( ~ o ~ ) t i o ~ ~ s  ill 
g t~~ ie sn l ,  st1(% A'. I . .  G ~ w i ~ ~ { l o . .  716: 
form :111d s11Ric.ie11cy of t > s ( ' ( ~ ~ ) t i o ~ i ~  
ill gtmer:tl. st8e 8.  1. .  Dill icrrd. -146 : 
S. r. Crtr ir~qt'r. 516 : Rrr irt! 1'. Rn i id,  -. t;lO : c.c,i.ticii~rci.i, s w  III 1.r. . I ( , ~ I Y  .ss. 
253: 11.(11.1~,ti r .  JI!~xt(.c.ll. (314: 13101- 
~ ~ t c l i < ' ,  T. Tl'iirbo~wc'. 630: for111 a11t1 
wq l~ i r i t c s  of i l s ~ i ~ y ~ m t ~ i l r s  of ~ ' r r o r  
see S. r .  1)illitrrd. 446: ~ ~ t w s s i t y  of 
c>sc.cptioirs to s1111l)ort : ~ s s i g ~ ~ n i e ~ ~ ~ t s  
of ~1.rOr S ( Y ~  ( '10 . I~ '~  I.. SI.,I/I 8 .  5SS ; 
: I ~ I : I I I ~ ~ ~ I I ~ I I ~ ~ I I ~  of c ~ s v t ~ l ~ t i ~ ~ l r s  I I ~  fai l-  
nro to t1isc.11~~ s:llnts ill 11ric.f. roc 
S. 7.. 1It11tt. 17:3: l i 7 i ~ ~ ( ~ 1 r v  I., .l/il1(,1., 
1 5 :  S, I.. b'111it11. 4.55: (;i/li.s 1.. ' / ' ~ i  
C'o.. -170 : ('r,oi~c I.. Fix11 c.1.. I i ? S  : 8. I.. 
Eli1j.s. 541 : ('~ci~lrv r .  Xr.ctl( s. 5SS : 
j i ~ r i s ( l i c t i o ~ ~  ; I I I ( ~  ~ I ( ~ : I I ~ ~ I I ~ s  of IIIO- 

tions to tliwiiss ill t11(~ Sul~rtmcl 
( ' o~ i r t .  ?;re Slrc~linrt,' 1'. l , r~o~~rcrd .  110: 
lIn/i!,'ius 1.. I ~ ~ I I . I I ~ I ( ~ I Y / ~ .  (;I7 : ~ n : ~ t t e r s  
r (~vi (~w:~l~lo-  411 ( l i : ; r ~ , ( ~ t i o ~ ~  of l o~vvr  
c-orirt. sc(> S. I , .  2.'tri,/.r,Il. 321 : I ' iv~rcis 
1' .  J'i~rlllt~is. 401 : 1'ro.X'. I i l r .  .. 1.. I:i.i1111, 
5w2 : I'll r l l ~ l ~  1.. l 'llfll~l~. 11 > : h', I.. 8h'll(l. 
t l~.c, t l~,  till) : &', 1.. !:isi11{1. 747 : mat-  
t ( , ~  r ( ~ v i ( ~ t v ; i l ~ l ( ~  i ~ r  i11j1111(8tiv(, 1 1 1 ~ -  
(wl l l r (~ .  s(Yx s'llliI11 I . ,  1~~1111~. 24:): 
I ) i f , l i ( , ~ ~ . s l ~ ( (  ts I . .  ' / 'fi!~lr~i,, :,7\\: iii1(1- 
i ~ ~ g s  of f:rc.ts. rocb fI.'is!~ r .  I l r ~ i ~ s o i ~ .  
I -J?, : 11~11~1~ixfi11 r .  11(11,(1( 1 1 ,  3;; : 1)if.L- 
t~/lS11( 1 t,s 1.. '/~U!/10 1.. rr70 : ~ ~ l ~ ~ ~ ~ l l l l ~ l -  

tions :1t1(1 I I ~ I I Y I ( ~ I I  of s l ~ o w i ~ ~ q  ( , ? ~ I I I , ,  

scScn I t 1  1.1' Il.i!l of C o o p r ~ ~ ~ .  3 4 :  S. I.. 
1-irlir. XS4 : prrjntlici:~l ant1 II:I rmlcw.: 
error i11 g ~ ~ ~ c r : i l .  ,%?c C:i?ii~x 1 , .  I<IISS, 
?-49 : Gilli .~ 1.. Tro  f " ~ , ,  470 : l i ; ~  r ~ n l w s  
w r o r  in ntlmis.;iol~ or c , r c * l ~ ~ s i o ~ ~  of 
ovitltwc~o. s c ~ .  Gihl~s  1' .  1Z1rsv. :l49: 
1 1 a r m l ( ~ s ~  :i11(1 pt~(~,jiidici:~l I>? : ,oY ill 
i ~ r s t r ~ ~ c T i r i ~ ~ * ,  sc30 T I  oods 1 ' .  K o r c t l ~ r ~ ~ , ~ ~  
I<J/II.(X.?. I I I C . ,  269: iii f o r n ~  or I I ~ I I I -  
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Crct,shall. 353: operation : ~ n d  law of 
rmt l  in :~ppro:lching ; ~ n d  ~ ; ~ s s i n g  
c11iIdr(~11 OII  I r ig l~wi~y,  set3 1~01~'1~lc?j s. 
KI'CITIIS. 1 D U ;  sprr'd a t  intersc~ctions, 
S(T A I I ~ ~ I ~ ~ S O I I  1.. l ' c , t ~ ~ ~ l ( ' r i ~ ~ t  ( ' u r r i ~ r  
( ' I I I ~ ~ . ,  254 : ( '(1 b  1'0. I . .  h ' ( l l / f l l~ l~~~ .  626 ; 
('row(, 1'. I.'ixlrc'/-. 63.7 : ,stol)l~il~g. p i ~ r k -  
ing ;1nt1 1)arliing lights. setJ All('11 c .  
Rottliuq 1'0.. 1 IS : c,ontril,ntory neg- 
1igenc.c~. ibicl. ; .? rrd~~r.sot/ 1'. I'ctro- 
l~~ l l l ) /  ( 'iil~l.il,i~ (rorll.. 2.74 : (rl.otl(7 1;. 

Fin11c.t.. G36: c o n c u r r i ~ ~ g  ant1 inter-  
v e ~ i i ~ ~ g  neg I ig (~~~ce .  see Ross r.. G ~ P ! J -  
I ~ o u t ~ t l  C'ntp . ,  239 : suffiric'ncy of er i -  
tlcnce and nonsuit stx? ;111(>11 1 ' .  Hot- 
l i i~ry  Co.. 118: I7oIic,lc!/ I.. Iir'ums. 
1!)6 ; Ross 1.. f;r.i~!jlr ou~rd  ('or/)., 239 ; 
A~tdo.son r.  P c t r . o l e u ~ ~ ~  Currier 
('orp.. 274: G i b b s  I-. Rcc.rs, 349: Rus-  
xc,l7 r.  ('lttsllclll, 3rt3: ('rolrc c. 
Fi.slro.. 635 : Rn ird 1 ' .  8 r i  i1.17. 730 : 
instrnctions. ROx8 1 . .  C ~ ~ ~ y h o u n d  
('orp., 239: liability of o\vncr fo r  
tlrirer's ~~c'gligruc,c+, iu gcwrr;~l, see 
Utr i1,c1 1 ' .  Jjti ird, 72:) : agc8nts and em- 
1)loycc.s- 4 1 1  gt8ner:rl.  st^ I{rrsnc~ll r .  
C'u t s l~  r111. 3.53 : scope of r~nploynlent 
n11d f u r t l ~ t ~ i ~ ~ r e e  of 11li1stt~'s busi- 
ness, ib i t l .  ; cwrnIJc*tn~cy :111cl suffi- 
cicsnc.y of cvitle~lcv. s c ~  Gibbv 1'. 
l i~ t s s .  3-1') : Hltsscll 1.. ('rctslrnll, 353 ; 
cnlp:~t)le ~~caglige~rc'e ill o lwr;~t io~~- in  
gc~ller>ll. see s'. I . .  T,olcY~ly. ;!Is : prox- 
imate (YI I IW ti11(1 i ~ ~ t c ~ r v c ~ ~ ~ i ~ ~ g  2incl 
coi~cnrrcwt ncyl ige~~ce.  i1)itl. : suffi- 
(4~11c.y of evitlol~c.o :r~l(l   onsn snit. 
il/id. : rationiug ~ ~ ~ ' t l r r  frc.czi~~g new 
;~ntomol~i le i .  sfJc Sl~c'ltort 1.. Motor 
Po,. 6 3 :  wro11gf111 (1~;1t11 fro111 colli- 
sion. evi<lence of wonn~1 ill a r m  of 
t1~cr:rsetl to prore  giving siglrnl, ex- 
c~lntlrtl, ser 1l.oocls I.. Rt~rctl~r-rcy I;.r- 
p w ~ s ,  I//(,.. 269 : pr i~ic i l ) ;~ l  uot re- 
$ p o ~ ~ s i l ~ l e  for 11rg1igx~nc.e of irgent 
111rt1vr f:~c.t.< ill this cS;rsr. b c ~  h'trl~r~o~c 
2'. P~'ti~.e.c,. ,7S7. 

l;:~il-T,i;il~ilitic~s on 11;iil l ~ o n ~ l s ,  s e ~  S', 
7.. O'Pflll 111,l.. 465). 

l:an~ltrnl)tcy-- - I ~ ~ s o l v e ~ i < ~ y .  sc~l h'i1111 p7c, 
I-. .ltic~hsoli. 337 : c lu i~ns  ; I I I ~  priori- 
t iw ,  i?)id. : (1~11ts f l i s ( ~ l ~ ; ~ r g ( , ~ l ,  WP 

h'ii1 it11 I.. 1{(11i/<. 24:). 
1:;111ks ; I I I I I  I < ; ~ ~ ~ l i i ~ ~ g - I ) ~ i t i t ~ s  :i11(1 1i:l- 

l>ililies ill 11:1>-ing ~ ~ t ~ e e ~ l i s  w e  1i1.s. ("o. 
1.. Stectl ic.111. 4'1. 
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Bathing Establishment - Proprietor 
must keep in safe  condition but does 
not insllre p:ltrons, see Hitrtt r .  Kit- 
t w ,  "82. 

Betterments-Natnre a n d  requisites of 
claim of betterments, ill g rnc r i~ l ,  see 
Ro(p 1.8 c. Tintho.luAe. 59: color of 
t i t l r  of par ty  c l a i m i ~ ~ g ,  ibid.; Htlrri- 
xon 1'.  Ilrrrdm, 364: good fa i th  in 
rnrrking iml)rovenwnts. see Rogrr.8 1;. 

Yin~ l ~ t ~ r l ~ e l , ~ ~ .  59 : IIurt~ison 1.. Dtir- 
tltv. X(i4 : ;~.wessmc~nt of va111e of ini- 
I~rovc'nlc'nts, s re  Htcrriaon c. Ihrrdon. 
364. 

Bicyc.le-I'rosec~~tio~~ fo r  1:lrceuy autl 
rrct>iving of, see S. 1.. ('un~c~ron. 449. 

Eill of Prlrt icu1:lrs-Ort~~ti~~g o r  tleny- 
ing motions fo r  (liscrt'tio~~:rry ant1 
not reviewablt~ cbscqlt fo r  gross 
at~usc., see S. ?:. I ~ i p p t r ~ d .  167. 

Hills :lntl Sotes-llights c~f p : ~ r t i c ~  to  
:I check, tlr:iww, p:lyc5t3 and  11anlr. 
stJ? IJIS. C'o, c. Strctlir~n. 4!); pnr- 
ch;~stsrs : I I I ~  holtlrrs in tlne conrse. 
ibid. ; joint ok~ligors, ~iri t~trr  facie 
(taw, sureties,  st^ T,t!r, 1.. Chant bler. 
146 :  seal thereon ris affecting s ta t -  
u te  of limitations. ibid.; sufficiency 
of evidence, n o ~ ~ s r ~ i t ,  and directetl 
verdict, in r~ctiou ngainst bank f o r  
failnrc, to  pay c h t ~ k .  ibitl.; Ins.  Co. 
v. A'ttrdicn!. 49. 

Board (of J1rmicil)al C o ~ ~ t r o l - d  crt,a- 
turt. of the  L~~g i s l a tn re ,  see IItiu- 
~ f t ~ l i ~ t .  I.. Ilrii~bot~h~c. 650;  sui t  
a g a i ~ ~ a t .  to  prevent c 3 h n g e  of namcb 
of  ton.^^, no nlieg$ltion of c , ; ~ p r i c i o ~ ~ s  
conduct o r  bad faith.  t le~nurr:~l)le,  
ibid.; ha s  po\vcbr on lwtition to 
c h u g r  irilme of tow1 t o  i~ivc+tigate 
and  t l(att~rniir~e n l ~ e t l i r r  s t i~ tu t e s  
complirtl with. ibitl. : \vlrere i t  e r r s  
in f i ~ ~ t l i ~ l g s  c o ~ ~ r t  may correct upon 
co?io~~reri .  ibitl. : 11l11tw rcsvie\vetl, 
findings u r t l i ~ ~ : ~ r i l y  concli~sive, ibitl. 

Uo~idsn~ri~l-Lialrlt. f o r  ~nal ic io i~s .  WCIII- 

to11 rind corrupt contlnct of public 
officers, s ~ t !  S. 1 % .  h'tcrctt.~o~i, 142. 

Boundaries - General rules, see 
'I1t~o?ttcrs r .  I l ipp.  51.7 : junior cleetl 
i~ i cw~u l~e t rn t  to t is  c.ornrr ill senior 
i n s t n ~ x n e ~ ~ t ,  ihid; t lvfi~~iteness of 
description ant1 nt1111issil)ilitg of 
1):lrol cvitl(.ncc,, scXc I)rcc.h~,tt 1. .  l,!1d11. 
356: I'i'c~I 1).  ('ultr;.~. 36s :  p:~rol evi- 

t1e11c.c.. see U i~cke t t  v. Lydn, 356;  
1'(~,1 c. Calais, 3138 ; evidence, see 
l'honine c. Hipp, 51.5 ; issue and I ~ n r -  
tlf3n of proof, ihid.; i ~ ~ s t r i ~ c t i o n s ,  
ibitl. : possession under definite lines 
autl I)oiu~tliiries in c:onreyance give 
colorn1)le t i t le to ~ n t i r e  interest  in 
1:111tl. see Vflncc v. Cu,!/. 409. 

13roatlsicle Excc)ptio~~-Objectio,~ to  
i u s t r w t i o ~ i s  for  g r w t r r  pronlinence 
given to Sta t r ' s  c;ise not 1rro;ltlsitlr 
n11e11 conveyed with p r ~ r t i c ~ ~ l a r i t y ,  
s c ~ .  S. 2.. GIYI iliycr.. 716 : 1,rtw11ts no 
qi~ostion fo r  t lec is io~~.  seta I<rrirrl 1.. 

Rtf ivd. 730 : S .  I > .  1)illitivd. 446. 
B u r t l t ~ ~ ~  of Proof-011 cxveators in con- 

ttsst over will, sth(:, III 1.1' Tl'ill of 
( 'oo/~,t ' .  34: OII p1:lintiff ~ I I  ~ ) l t>~r  of 
c t a t ~ ~ r c ,  of limitation, ser  / , t ~  1.. 

('lttrrr~hloc. 146 :  on defn111:lnt t o  
sllon- I I I ; I I I S ~ ; I I I ~ ~ ~ ( ~ L .  in 11omic.itle 11y 
i n t c ~ n t i o ~ ~ i ~ l  use, of dentlly \ v twpo~~ .  
A'. 1.. I)rci.is, 381 ; the  presnmption 
of m i ~ r d ( ~ r  ill secol~tl degree cast  on 
tlrfentlailt tht, hurtlen t o  s i~ t i s fp  
ji1l.y of l w s  offrnw o r  rscnsr .  5'. 1'. 

Print4t,. 3V2; on P t i ~ t e  in crimin:rl 
prc~sccxtion to  est:rl)lish g i ~ i l t  Ile- 
yontl rcwson:~l)lr tlonht ant1 11'g:rl 
steps Ilrvcwnry t o  i~lvolic. prcXs~iml)- 
t i o ~ l s  ninst 1 i ~  t:rlrfn first 11y l)rost>- 
cntio!~,  see S'. c. D ~ C r ~ ~ ~ f f r n r c ~ i d .  461 : 
on plaintiff in p r o c 2 c s s i o i g  p r o c ~ v ~ l -  
ings, set. 7'ltonzns 1 ' .  It ipp.  Z 1 R  ; 
part)' :issrrting titl,? 1)y ntlvclrse pos- 
s e s s i o ~ ~  ~ n w t  carry ,  ihitl. 

I311rgl:lry : I I I ( ~  I~nlirwf111 1<r(viIri11~-- 
I<rr;ilting : ~ n d  entwing o t l ~ t m v i s ~  
~ I I ; I I I  I~nrgl i~r ious lg ,  s t ~  S. 1.. F~,itlrllt'. 
25s :  intent I1cwsi::lry : I I I ~  i~ i ton t  
clcfined, ibid ; posses s io~~  of i111plt.- 
nir~nts fo r  lrnrglary, s r e  S. I . .  Ro!id, 
79 : prcsnmptions n ~ ~ t l  1)nrtlrn of 
1)roof. ihid. ; s11ftic4o11c.y of t~vitlts~~c.tl. 
ibitl. : i n s t r n c t i ~ ~ n s ,  ~vl iere  with con- 
sent of emploxee, see S .  1.. E'ritlellf'. 
2.5s. 

1:ystantlc.r-Presu1111)tic,11 of mul 'd(~r  
~ 1 1 e r e  innocent by?t:u~tlvr killed by 
unlawful use of di~i~clly \ v e : ~ ~ ~ o n ,  stbe 
S. v. I)uvis, 351. 

Capital ('xse-JIistritll w i t l i o ~ ~ t  (WII -  

sellt of  ;iccnsetl on1.r in c a w s  of nta- 
cwsi ty  for  ends of jnstic<., sco S. 1. .  

NIII ,-is, W i  ; consol i t la t io~~ of thrtbe. 
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iu n~cdi(rx W.Y. 11ot :ill a s s r ~ i t  fur  mis- 
tri:il to cffrc8t co~isolitlation, ibitl.; 
c o ~ ~ s o l i d u t i o ~ i  of sncli cases made 
at~asol~:rbly 11nt not wlieii tlict vi~lid- 
i ty of t r ia l  might IF clurstionrd hy, 
ibitl. 

C'aru;tl I i~ io \vI tdgt~  - I n  prosecntion 
for. t imr  is  not of essence iniless 
s t :~ t l i te  of limitation i~ivolvcvl, see 
P. 2.. R a r l r ? ~ .  210. 

(':I rt~v:iys-r)efined, s r r  P t r r so~~n  1.. 

ll.ri(lht. 520; may hc estahlishcd by 
tbniine~it domain, ihid. 

( 'm~s t i c  Soda-See Jlorriso~r u. Ctrrr- 
icr111 JIills ('0.. 387. 

('aveat-\Vliere no conflict in testi- 
moll! and ~ i o  evidence of jrical~acity 
o r  ~intl l ic~ influence. corirt mag 
cliarge jnry to  answer issue in a f -  
firm;~tivcs if they find fac ts  :IS testi- 
fictl to, see I n  rc  TITill of Erctt~s.  
L'(l6: mot io~i  for  nonsuit o r  fo r  di- 
rected verdirt  tlisallowed. ibitl. 

('c>rtior;iri-Scc Appeal a l ~ t l  E r r o r ;  
m:iy 11c. used to review ;ict io~i of 
clerk in holding n pctrson to he ill- 
compctent or finding a n  i~ rc~on ip~ tc~ t i t  
11c.rso11 c 'oni~~ete~i t ,  s c ~  I l l .  I T  .ref- 
frcss,  273: proper mt~ t l~o t l  for  rc- 
vit,\v of acation 113 at11ninistr;itive 
11o:lrtls. ?;cc T17urrcw 7:. M n s ~ c ~ t ~ l l .  604 ; 
fi~itlings of Ro:rrtl of l lu~licipirl  ( ~ ' ~ I I -  

trol rcvit3\vrtl by, see I ~ t r ~ ~ s ~ r c l i t ~  1:. 

Il-i,~?)or~ic,. 650: ou n l l~g ;~ t io~ ic :  fo r  
f r i ~  ~ i ( l  l~e t i t ion  niiist nll tgr cwc~ntial  
fac ts  caonstitnting frnutl. ihirl. 

(-'li:~i~i of Title--Foreig~i will tliily rs- 
cmpl i f id  :ind rec30rtlc~d h ~ r e  a s  link 
ill, see, 1-trircc2 I . .  G I I ? ~ .  409. 

('liargc--See Instrlictions. 
C ' I i :~ r i t i~ l~ l~  ( 'o~~porat io~is-D~visf~  to. 

s n l ~ j w t  to  l i f r  es ta tc  ant1 si i l~ject  to  
rc.\.erter on failure to accel,t or r(,- 
jrvtion, s w  Osfortl Orplrc~~rcr!jr~ I . .  

l i i t trcl l .  427. 
Cliecks-Payee rights against  b u l k  o ~ i  

which tlr;r\v11, see Ircs. C'o. r .  Stcr- 
rr'ici~t. 49:  drawer 's  right apninst  
Il:knl; on nh ich  drawn. ihid. ; where 
I~allli on which d m w ~  11c.gligently 
fa i l s  to  p l y ,  ibirl. 

( ' l i i l t l r r~~  ( and  see Infants) -Fn~ids  
of. in lin~itls of courts. ser S. t.. 
A'cr~i~]l(,r. 1 0 2 :  on or near  trarelctl  
s t r w t  or highway auto  driver must 

rsercise wha t  care,  see I-nkclcy ?I. 
Kwrira.  196: ronr t  will not permit  
issue of tlori.ml:it ?;el ? L O N  to  be de- 
termiutvl by consent \vliert' some 
particbs a r e  infants.  see R l r t l o  v. 
1I:i?csfo11, $21 : though sc~rvrtl, must 
11e rrp~'t.sentrtl try gnartlinn. other- 
wise j~ i t l gmr~~ i t  not I)i~ltling. see 
PtrrX. Iitr.. I.. Hr i~rn ,  302; liability 
fo r  i ~ i j l ~ r y  to. f rom attractive nui- 
sancc's. s r r  Hcdgcptrtlr 1'. D~rrhclm, 
822 : \velfarrl of, suhject to  j~irisclic- 
ti011 of juvenile vourts, see I ~ L  r e  
I'recaff. 833 : criminal ;ihsanlt of, 
see S. e. T!/sou, 402. 

Civil Liability-Of public clfficers 
when ncting ~ I I  jndicial capi~eity,  see 
N. ?:. S~c~ur~sorr.  412. 

C'lt~rlis of Superior Court-I'robnte 
jurisdiction, see R. 1.. Grigfjs. 279; 
juristliction and  powers a s  j~ idge  of 
jnvcnile court, see III rc I'rcvwtt, 
833: power and duty  to receive 
money pnid into conrt ,  srcL A'. e. 
Nuz*.!jo., 102 : : ~ c t i o ~ i  agiai~ist, hy in- 
diritlnals. scir S. z.. TT7atao~c. 437 : by 
prc~tlecessor. ihitl.; rernorxl, ihid.: 
part ies a ~ ~ t l  pleadings. ihid. : judg- 
ment, ihitl.; order,  how review I)y 
judge. s r r  Jfu.u~ I;. Edtcrrrds, 123; 
11o jur is t l ic t io~~ over streets ;~n t l  
alleys in cititls :rud towns, see 1'ut'- 
s o ~ ~ s  z.. ll'ri!/ht, 520; may amend 
snnimons 11y sig~iing,  a f t e r  i t s  re- 
t n r i ~ ,  see l,tr~?tl Brink c. .4!/coc~k, 837. 

('ollision-.lnto1iio1)ile trollisioli. see 
Allm r. Bott l i~ tg  fro., 118: .411dcrso~1 
1.. l 'clrolc~rr~r f 'nrrifr  f'orl).. 254 ; 
( ' r o ~ ~ r  I . .  Fis1ff7~., C25: S. 1.. lot ti or^, 
59S ; Il'ootl* 1.. Kocrd rr.a!y 6xprcs.u. 
269. 

Color of Titltb-Fraud 11y grantor or 
grantee. see Fcrrc~boic r .  P(,rr!l, 21 ; 
gootl fa i th  ntJct.ssnry to rc~c80rrr Iwt- 
tcrmr3nts. setb Ito!/ers I . .  Ti111 bcrlulit,, 
.XI : I l t r r r i s o ~ ~  r. Dordcrc. 364 ; ill 
;itlverseh pc~sscwsion suit ,  secb T47c~rtl 
I:. S~rlitlt. 141 : deed t o  dr fc , l~dn~i t  
1111rsrlal1t t o  jntlgmc'~~t ill t i ~ s  fortJ- 
closnrt~ to whivl~  plaintiff ; ~ n t l  tlr- 
f r i~ t l : i~ i t  :are p :~r t iw cwiistit~ite, see 
Ifrrrriso~r 1 . .  I)crrdrn. 304: i l twssxry 
fo r  11nr[1ow of r t w ~ v c ' r i ~ ~ g  l ~ r t t r r -  
mctiits. stL(, Htrrri.son I : .  ~ r r ~ ~ t l r ~ l r .  364 ; 
to entire i ~ ~ t c r e ~ t  is  c o ~ ~ s t i t l ~ t e t l  hy 
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g ~ ) v c ~ r ~ ~ n i c . n t a l  1,rnnclirs mlil po\vers 
ill gc11c'r:11 : of Snlwriur C ' u ~ ~ r t  
, ~ l l i ~ ~ ~ ~ ~ ,  S t>(% ~ ~ ~ l ~ ~ / J l t l ~ / ~  1 ' .  ~ ~ ~ ~ l l l l f l l ~ d ,  
110 : ~ i ~ ~ i i i : ~ l i t i s ,  / i ] 1 1  1.. 

1;(1111i. 2Sfi : t : i s i~ lg  l)o\v(>r, i h id .  ; K ~ I -  
loig11 1.. I ' ~ t ? ~ l i c  A'rltoril S ! I ~ ~ I ~ I I I .  :llO: 
li'. I<. 1 . .  ~ ~ l l l l l 1 ~ l ~ l ~ l i i l i t l  ( ~ 0 1 / 1 1 t ~ / ,  7,50; 
t l t%lt ,g:~tio~l of l)o',v('r,  st^‘ l ~ t i l i t i c ~ . ~  
( ' o I I ! .  r .  7'1,ttrI<i11!~ ("o.. GS7: ill rcagi~ril 
~ I I  c * o ~ ~ ~ ~ t i t ) s .  c.itic+ :ill11 offic3c,rs. set' 
l i f 1 1 f ~ i ~ / / 1  1 . .  /!(ctt/;, :Mi : I ~ I I I I . s I I ~ / ~ ( ' I ~  I., 

l l . i i111o1.11(~, (iT,O : I ~ I Y ~ I I ' I I  1.. ( ' I J I I I ~ X .  of 
l i i r11111o11d  ( ' O I I I I ~ ) ~ ,  7 4 4 :  j~l t l i ( , i :~l  
I I 1 i 1 1  s o  / I  1 ' .  

Jd I I I I I I I ~ ,  110 : 1~111i(~c~ 11o\v(~r of S t : ~ t c  
--r(tg111:1iio11 of t1.:1(1os :III(I  11rofc,s- 
siolw. wcx S ~ ~ f l t l ~ ~ c t l ~  r ' .  ( ' l i r c ~ ~ l o t t ~ ~ ,  
ti30 : s(.l~oijl> :1ii(1 ~ i lo~io l )o l i (~s  :ilid 
c~sc~h~.; ive~ c ~ n i o l ~ ~ n ~ e ~ ~ i T s  :11i(1 1)rivi- 
l(lg(,s, SCY, ( 'o!/!ii~!.s t., l ; o ~ 1 1 ~ 1  of ~ : t 1 1 1 -  

( w i i o ~ ~ .  7 M  : I ~ I Y ) I I . I I  r ,  ( ' O ~ I I I . . ~ .  of 
J I ' ~ I ~ / ~ I I I O I I ~  ( ' O I I I I ~ ~ I .  7 4 4 :  l igh t  to  
j ~ i r y  tri:11, s(>(% ( ' 11 f  f s s o ~ ~  I.. ( ' O I I ~ ( I ~ I I C I .  
( 'o . ,  : 1- t i l i t i c s  ( ' I I I I I .  1.. 7 ' r11rl i i11q 
( ' r i . .  (is;: f11ll f : ~ i t l ~  ;11it1 rrctlit to  for -  
vig11 j ~ ~ ( l g ~ i ~ ( w t s .  sts(, J Z I I ~  ( lo .  1.. 

( ' 1 1  i:ili, :371 : 1 l / i111p to11  I.. P I I / / J  Co., 
3 3 - .  <I .  ( 3 ~ ~ ~ ~ s t i t ~ ~ t i ~ ) ~ ~ : ~ l  g11:1r:111ttv~ i l l  

t r i a l  of ~ N ~ ~ S I I I I S  ;~c,cw"~l of crinrc>- - 
riglit lo (~111fro11t : i c ~ ~ ~ ~ s o r s  :III(I wi t -  
ll(3ss(,s, to  11:lvc~ (Y~ l l l l~<~ l  :lll(l l)r(311:lrc? 
e l ~ f ~ ~ l s t ~ .  st.r S. r .  l - t l f , ! / .  :it): s. 1.. 

T I I I ~ I ~ ( ' ~ / ,  321 : A', 1.. l<i ts i~~, i /9  747 ; 
riglit 11ot to  i ~ i c w ~ i ~ i l ~ : ~ t ( ~  wlf .  src! 
,v, t., l ~ ' l l l ~ ~ ~ f ~ l l ,  s04: ~1110 ~ ) l ~ o c ~ s s s  of 
l:i\v, i11id. 

' I I I I ~ ~  l ' o c l i ~ i s  - - I \rift' 
:~g :~i l i s t  li11sl1:11i(l f o r  :iIi11io11y, jlulg- 
1ii011t p:iid, 111) :1111)0:11 litss, S(Y> S ~ I I I -  
I I I I I I I S  r .  S ~ I I I I I I ~ I I X .  S i 1 .  

C ' o ~ ~ t i ~ i g ( ~ ~ i t  111ti~1~~st--111 1:111ds \ r l i ( ~ r ( ~  
l u i~ io r s  :111tl nul)or I c.lriltlrc.11 in te r -  
(wttvl j11(1g1nc~11t of >:11(, sig11r11 c1;1y 
11t4orc~ g~ i : i l d i :~ l l  : ~ ] ~ l ) o i ~ i t e ~ ( l ,  voiil, s w  
I ~ t c t l r S ~ ~  r .  T17iusto~t .  421 : :~cTioli f o r  
s:11v 11i11st I I V  11y 1 ~ ~ r s o 1 1  1itivi11g r w t -  
c ~ l  i~lrc'rost autl  conti~rgout i u t ~ r e s t  
:i1o110 ( ' : I I ~ I I O ~  1 ) ~  so1~1, ihitl. 

CI)II~~I~II:~II~(~--P:IS~~IIJ: O I I  11lotio11 fo r  
c~111tiuu:111c~' d i s c 3 r o r i o ~ ~ : ~ ~ ~ y  : I I I I ~  rnl-  
i ~ l g  110t rc~vic~n.:~l) l(~ cxsctbl~t  f o r  : i l ~ ~ ~ s r .  
sws h', I . .  I , ~ / ~ / J I I I Y / ,  1 6 7 :  S ,  r ,  F u r -  
I T / / ,  :XI : S. I . ,  1<i,<i11g. 747 : wlierc~ 
111otio11 for.  1 1 : i s ~ I  011 ( ~ o ~ i s t i t i ~ t i o ~ l : ~ I  



(1iscr1.ri1111 : I I I I ~  is r ~ ~ \ ~ i e \ v ; ~ l i l e .  i7)jd. : 
011 gr11rl1111 of ;rl~sc.~~c.r I I ~  rz11c.rt wi t -  
Il(xs.s. St , ( ,  <s. 1.. l:;.Y;ll!/, 747. 

C o ~ ~ t r : ~ c ~ t > - S ; ~ r n ~ ~ c ~  ;rr~tl c , ~ s c ~ ~ ~ t i : ~ l .  ill 
grlit3r;ll. .ttc. / ~ ~ I ~ ~ I I I I ' ~ ~ . Y O I I  I.. Stoi.fr!/r' 
fro.. 1; k4 : : I I Y , I ~ I ~ : I I I ( Y ~ ,  i11i11. : SI'IF 
111 1.11 I . .  I 'II!/~I. 34s : co11~i111~r:rti1111 ill 
f;1111i1y w I : I ~ ~ I I I I ~ I I ~ ~ I ~ .  > t , ~ ~  I~ ' IYII I I~~.Y I.. 
F ~ Y I I I ~ ~ ; . ~ .  401 : ~ ~ I I Y I I  ; I IICI r c q ~ i i ~ i t w  
of ;ig~'~jcznlc'~~t 01' i l ~ s t l ~ l i ~ ~ l t ~ ~ l t ,  >IT  

E~I . / I ( I I~I / ,VII I I  I,. S~I I IYI [ / (~  ('o.. :<44 : 
I W I I ~ ~ : I I . ~ .  111i.sti11g j n ~ ~ i s ~ l i ~ ~ l i o i ~  of 
c1111rl\. , :s~,  ,S', I.. f;~.i(/!/s, 27:): g1>11e,l';11 
rill(,< ltf ~ I I I I . . ~ I , I I I , ~ ~ ~ I I .  < I Y >  I,,'lwt~.;(~ 
A"lf/l/l/~l c o ,  I . .  l~l i lyl~.ss.  !j7 : Ri/l / l / l~ 1.. 
St1'1.f II.YI,II, 2h4:  I ~ ~ ( ~ ~ I I I I Y / . Y ~ I I I  1.. h't01~- 
( I ! / ( ,  ( ' f , . ,  344 : ( ~ I I I I I ~ ~ ~ ~ I I I I . ~ - ~ I I  ~ I ~ I I I ~ ~ ; I ~ ,  

scY I<il./l l i l ~ l / . ~ l l l l  1.. ,stlll~ll!/l ( '0,. :<A4 : 
1~1111(litio11> I I ~ I Y W I C ~ I I ~ .  ilji11. : 1.o1111i- 
t i o ~ ~ s  . ~ ~ l i v c l n c , ~ ~ t .  ~not l i t i c~;~t io~r  :lilt1 
;I~I;III(~IIIIIIII,II~-~II gt~111~r;i1. s w  h'111,/- 
tflli 1.. Mlltlll~ f'll., (K3 : ~lt~rforll1>lllce o r  
l)rc>:11,11---i11 gt~111~1~:rI. s w  I'(I/)/I(Is I.. 
('/.;st. 2Ii: : 11'i/1/1lc' 1'. & ' ~ I ' I . ( ' I I . S ~ I I ,  2S4: 
s l ~ l l > t ; ~ ~ ~ : i ; ~ l  ~ ~ t ~ r ~ f ~ ~ r l n ; r n c v .  scv . l f r i -  
7c1.r I .  1'. . / I  rrr /I.!! ($0. .  14s  : sliflic'ic~~~cy 
:111i1 11o11cliit. ;hit/.: 1'1rl1l11i.s I.. C'i'ist, 
267:  I I I ~ . ; ~ s I I ~ ( ~  of ~ : I I I I ; I ~ < ~ S  111111~r 
term. I I ~  t l ~ c ~  i l ~ . s t r n ~ l ~ ( ~ i ~ t .  s(w .Ill- 
t71.c 11.v ?.. I I IX .  Co.. X 3 :  I ~ r c ~ n c ~ l ~  of. 
III:I!. I I I I ~  111' j o i ~ ~ ~ v l  in : r ( . t i o ~ ~  1111- 
der  I , I I I ~ I I ~ I I L  (lor11:1i11 stat i i te ,  ~ t w  
Du1tr111 I.. T7iyh I ( Y ? /  <'oi?i.. 406 : ill- 
snl':llil.ch c .~~i~t i ' : i c t  f o r  t l is :~l~il i ty te r -  
I I I~ I I : I I  ~ I I I I  a1r11 11o11snil. wiS  (;I.I'!/OI,!! 

'1.. I m .  f ' o . ~  124 :  I I I O I ~ I I I ~ ; I I I I ~ : I  of 11;1y- 
1n?11ts 111;rj- ~ , o ~ ~ \ t i t ~ ~ t ( t  . s ~ i l l i t ~ i ~ ~ i ~ t ,  ~ I I  

b ; ~  .I, >nit  f o r  s]wc.iIic. ] I I ~ I ' ~ I I ~ I ~ : I I I ~ . ~ . .  
S P C ~  ( ' ~ I I L Y I I I ~  I.. . I ~ I I I .~ ( . I I ,  73 s :  0 ~ 1 1 ,  to  
pi\-() 01. 111,vi.c, r1.;11 ost:rtc~. voitl. s c ~  
~) I I I ICI / I  t1.!/ I.. / )~I I I ( I /~  t/,?/. ~ 2 s .  

C o ~ i t r i l ~ n r i ~ i l i - S ; r t ~ i r ~ ~  ;111tl g r o n ~ ~ t l s  of 
l'c~lllc~~l!.. .xLt7 \-1'7i('7 I.. S1'711'1. 676 : 
c.i~f~~rc.irig I I I ~ ~ W I T I I  joilit tort-fonsor, 
f o r  \ \ - I , I I I I ~ ~ I I ~  tl(~;1111. n-hc>rcs pl:iil~tiff" 
r igh t  1l;ll~rl~lI 11y 1:lpW of tillll~ o r  
( ~ s t i i ~ g ~ ~ i s l ~ c ~ ( l  liy ~ : I ~ I I I ~ , I I ~  of jn(Ig- 
I l l~~l l t ,  .(,I, ~;flllf?.~'!/ f . ,  1'~111./~t~ ( f f l , ,  

647 : l l l i l l ( L  ;It ~~1111111011 1:1\v l l l ~ t ~ v l ~ ~ l l  
joi11t t o r t - S ~ ~ : ~ s o r s ,  ;11;11, 

('OD)--Of 1111~:11li1igs, sllliinlolls, PC(.  .. 
niay Iio IIMYI. w l ~ c i ~ .  sco Prrt.1~. IIII.., 
1 . .  l ~ l ~ i l l l ~ .  .3l2. 

~ ~ I I I ; I ~ ~ I J I I .  I i i g l ~ t s  ant1 l i ; l l~i l i t ic~s 
of s r ~ ~ ~ i i h c ~ l t l ~ ~ r s .  ill gc,nc>rul. sc3c Cot.- 
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:rnd : ~ l ) l ~ l i c ; ~ l i o l ~  of laws of this and  
o t h t ~ r  s t a t e s :  ill gcneral, ,see Chur- 
1ioc.A. I.. l'tr!/Ior, 360 : 1icrrttpto11 1 . .  

I'rrlp ('o., .53.i : t r :~ns i tory  c:lnstXs of 
action ill tort-. w e  C'lroi't~oc'l; r. 7'(1!/- 
lor.. 360 : Ruird v. Rnird. 730 : Su- 
lwrior Court has  erc l~is ivc  j ~ ~ r i s -  
t l i c t i o ~ ~  hy 11obrtrs c'orp~rs over cus- 
tody of ch i ld r t s~~  of 11artl11ts sepn- 
rated Ijnt not tlivorcetl. see 11, rc  
1'1~cr.trlt. 538;  no n p p t ~ ~ l  f rom re- 
f ~ l s a l  of Sup~lr ior  ( 'ourt to tlismiss 
procrrtlinp c~r t i t i rc l  l)y Utilititbs 
C'on~lnission. w e  7-tilitics ('om. 1.. 

K. A'., 640. 
Cr imi~la l  ( ' o ~ ~ v t ~ ~ ~ s ; ~ t i o ~ ~ - C ' o ~ i ~ ~ ~ i v n ~ l c . r  of 

hus11;1ntl in :~ t ln l tery  of wift,. see 
Bcrrlt.c'r r'. I)o!rd!/, 151. 

C r i n ~ i ~ ~ a l  r,n\v--S;~ture nnd rlerneuts 
of c r i l n t ~ - i ~ l t t ~ ~ ~ t .  w i l l f n l ~ ~ t w .  sec 
S. 2.. I.'1.iddlr3. 2% : S. G. Htrrris. 687 : 
I I I O I I ~ : I ~  w p : ~ c i t y  in ye~ier:~l .  setx S. 1.. 
I l t r  r ~ , i s .  697 : rvidtwce and  hnrdrn  of 
p r o v i ~ ~ g  rnwta l  i~~(wpac i ty ,  see S. I * .  

Hcrr.ris, 6!)7: R. 1%.  F o ~ w l l .  804; 
V ~ I I I W ,  see S. u. AVc'I<rott, 404: a r -  
m i g n n ~ r n t ,  sctl S. 1.. F o ~ ~ r ~ r ~ l l .  804; 
]11e:1 of guilty :Inti ~rolo r o ~ t i c ~ r d r ~ ~ ~ c ~ -  
p l e :~  of I I O ~  g ~ ~ i l t y .  see S. r .  J l cKi~r -  
IIOI!.  160: 8. 1.. -1l(~Iiro11, 404: S. v. 
J 'cri~r~ll ,  SO4 : plea of former jeop- 
ardy. scc1 S'. 1.. Drrcis, 3 4 ;  8. 1.. Lip- 
prrt~tl. 167 : procetlurr mid determi- 
nation of p l w  of former j t v ~ n r d y ,  
w e  S. Dmcis, 5 4 ;  presmnptions 
: ~ n d  I)urden of proof, see S. 1.. Hui-- 
r i n .  697;  e v i d e ~ ~ c e  of gnilt 11nd other 
ol'ft '~~ses, ihid. ; rvidence a11t1 rrcortl 
a t  former  tr ial  or procredinys, sell 
S .  r. DcGi.oPfc~trrc'id. 461: S. 2.. F o r -  
i ~ l l .  804: c o ~ ~ f e s s i o ~ ~ s ,  see S. ?:. 

Grcrss. 31 : atlmissions nnd derlnra- 
tions in general, w e  S. 1 . .  E'rrj.r~cl2, 
R04: cross-c>smi~in:~tioi~ of ow11 wit-  
nc.ssc5s. s rc  S. 1.. 1-irk. 3S4; evidence 
cBompett\nt for  purpose of imprac~h- 
ing w i t ~ ~ r s s ,  see A'. I - .  . l frKit~tror~,  
160 : c.rctlibility of dtlfrntl :~~it .  i h i d .  : 
S. 1.. .-l ~ r s t o i ~ .  20.7 : 8. 1.. Rrrxlr!~. 210: 
S. 1 . .  Rctlfr,r~l. 561 : S. I . .  Forrcll .  SD4: 
cmnpctrl1c.y :111tl crctli1)ility of con- 
vict-.. : ~ c c c ~ i u ~ ~ l i c ~ ~ - . .  rind cotlefend- 
a~ l tu .  ser  S. 7.. J,ippoi.il. 167:  S. r .  
h'isitl!~. 747: cwdihil i ty of o th r r  in- 
terested parties,  see S. u. Ducis, 67;  
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Ift.;~tlly Wrapon-Killing of I ~ u m a n  be- 
ing with. see A+. 1 ' .  B~rt.iwgc~. 129; 
i l i t t sn t io~~;~l  nsc illiports -:mtli(.e and 
~ ~ r e i ~ l t ~ ~ j ) t i r ) ~ r  of . S P C I I I ~ ~  d t ~ g r t ~ ~  111111'- 
(11.1'. h t ~ l  S. 1'. I)tt rix. :is1 : S .  I.. 
i ' i ~ i l l ~ ~ l ~ ,  :i!l2 : h', 1 . .  l ~ l ~ / ; t ~ f f ~ ~ l l l ~ ~ ~ i d .  
4(il : h'. I'. GIYI~II (J /~I . ,  i l t i  

I ) t v ~ ~ i r - - S ( ~  I"I.;IIII~. 
1 ) ( ~ ~ l i c : ~ t i o ~ ~ - - S ; ~ t l ~ r c ~  :IIIII rtvl~~ibites-- 

ill g(~~rt~r;xI : titles a1111 rights ;I(.- 

cl~~ircvl : right to rt 'v~~lie t l~d ic . ; l t i o~~ ,  
S(Y. Ili~oot31is I.. .llrti~.ltr~c~tl. 2'17. 

L)et'cls--~-C'o1111,ctt~111.y of gr ; l l~ tor .  s c ~  
l ) ( l r i s  I., 1)tfri.s. 36 :  JL(~\-t~ill I.. Xt2- 
.Vt,ill. ITS : n1111ne inf ine~~cv,  s r r  
1Jtlri.v I., 1)tr r i , ~ ,  36 : l l ~ . V ~ ~ i l l  r .  .111,- 
l-( , i l / ,  1 7 s :  <;(,I.I.~II!J(,I. 1.. C;C~,I.;II!/I'I., 
8 l h  : c ,o~~si t l ( ' r :~ t io~i  : rc~gistr:rtioli rt'- 
cl~~irc' ill. of gift. srcs I17i~tst/,trtl I . .  

~ I ~ ~ I I I ~ I I I ~ .  $14 : gc'ncr;rl r111(-+ of c.011- 

.s tr~~(.t io]i  : p r i j ] ~ ~ r t y  (~)11vt~y(,11. >tJ(> 

I)t~c.h.c,tt 1.. I.!/tlrc. 3.76: /'(TI 1'. i'trlois. 
:?(is: c,st:rtvs c4rc':ltctl 1 1 -  iw11~tr1ii~tio11 
of tlrv i~~s t rnn rvn t s ,  set. Ili(/!/i~i.s 1 ' .  

ffi!/!/i~~.s. 453 : (*o11(1itio11~ ~ Y I I I I W ~ ~ ~ I I ~  

; I I ~ I I  ~ I I ~ I , V I ~ I I ~ ~ I I ~ .  see 0 , r ford  0r]11111)1- 
tl!Jr' I.. l i i t trcl l .  $2;; r ~ s t r i c . t i ( ~ l ~ s .  > I T  

1)!1dl(y 1.. f?l~r~rlott(~.  6?S: :1grt3r- 
111r11ts to sli11l)ort gr:lllter, w e  Hi!/- 
! j i ~ ~ s  r ,  Hi,qyi~is, 453 ; (;VI.~~II!](,I. I . .  

(;( I.,.~II!/I'I.. S1S: t:rs tlortl. \vlrt'res 
f r ; ~ ~ l ~ l ~ ~ l t ~ ~ i t .  SIT h'('I11't..s I.. H(II~I~I 'I .SOII,  
1%: ill actioll to set ;lsitlr tltwl*. 
1~111irr g r a ~ i t t ~  is t h ~ ,  :ige11t : I I I ( ~  ill 
(~11:ll~gt~ of all  gr;Illtl~r's ~)lYll)rl~ty. cTl.- 

l ~ o r  for ~YlllIT to ref11w to c1l:lrgc~ tll>lt 
i 1 1 c ~ i , ( ~  is  strong pres.;nml)tiol~ of f r : r ~ ~ t l  
; I I I I I  I I I I ( ~ W  i ~ ~ t i l ~ ~ w ( , .  sw IJI..VI,;/I 1.. 

.I/r..\.c'ill. 1 7 s :  t~sc'lia~rgc of. 11y tell- 
:IIII. ill ~ Y I I I I I I I O I I ,  n.11cr~ ~ ) I I ~ ] I I ) ~ I ,  
II ; I  rtition, creatc3s no lien- or difft~r-  
O I I ~  t i t l r .  see Dl~clic'tt 1.. L! I~ ( I .  :?SG: 
jlinior deed i i lcornpetc~~t  to locntr 
c ~ ~ r ~ r r r  in  s e ~ ~ i o r  instrnmcnt.  see 
'l'11o1111t.s I . .  I l i l ~ g .  .>I5 : t lcwriptio~l 
ni~lsr  11e s ~ l f i ~ i e l ~ t  to i~ l r l i t i fy  fo r  
 lor of title. ibitl. 

l ~ r f : ~ ~ ~ ~ ; ~ t i o ~ r - R y  slantl(~r,  s w  Gillis 1.. 
Twt i'o., 470. 

I ) t ~ ~ i i ~ ~ r r c ~ r - P l i r l ~ ~ ~ s e  ant1 c-tTt~.t of. % I , < .  

111s. ( 'o,  1.. S '~ I~ I~ I ' /~ I I I ,  4!1 : ~ I I < ~ ; I  i11?(1 
for  f;lilure to stntrl I.;III.(~ of :lc.ti~)ii 
ill *nit 1)y one jo i~r t  t11r1-f~xnsor 
: rg :~i~rs t  city, s c ~  ('h(11.10ttc 1.. ('ol,'. 
1IlG: ill c;rw for  (*ri111i11;11 I , I ) I I T ~ > ~ S ; I  
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I~c.tl ;inti I~onrel, see Hocr.t711 I . .  I f o w  
( 1 1 .  (i:! : I ,or l i l i (~~ . f  @. I,orklrrrt.t. .i50 ; 
: ~ l i n ~ o n y  wit11o11t tlirorcr, see IIorc'c'll 
I-. Ilo~c'c'll .  W :  I<!/c.t,s 1'. IS!/cVrs. 8 3 ;  
1'11 i11ili.s I.. Plr i l l i p .  270 : S i i ~ ~ r i i o ~ ~ s  
1.. Rir~rrtro~rs. 841: ill ;tctiorr for,  
pl:~inriff rtot 1)onntl to :tntic.ipnte :111tl 
~irp:ilive dvfensr>. S(Y H!/r2t.s I ; .  

l l ~ c , r a ,  85. 
l h ~ c t r i n e  of T ~ s t  C'lwr ('11;11t~r-l'liii11- 

tiff' must 11ltutl : I I I ~  l)rort l  rltiit tle- 
ftw(lant, : ~ f t e r  11(,1,t~ii.i11g 11:11tgt>r in 
time to :~voi(I  i t ,  ~ i ~ ~ g I i g ( ~ n t l y  I Y > ~ I I . W I ~  
to  (lo so, set' I<c~il(,!/ I.. l?. R.. 244. 

I)o111>le 0Ric.t. I I o l t l i ~ r g - - d c ~ c ( ~ ~ ~ t ~ i ~ r ( ~ ~ ~  of 
c*onnirission i l l  :I ~ x i t ~ d  ~ I I I Y Y ' s  for  
t3mt:rgcvlcy 1)s offic.1: Itctltlt~~. do(..: not 
c o n s t i t ~ ~ t e .  srp It1 1 . f .  ) ' r  l t o ~ t .  S45: 
:Ic3c'q)tance of st~t.o~itl office. wl~ic.li is  
forhitltlm, ipso f t tv to  1-ac.:itrs first. 
ihitl .;  s c ~ ~ n t l  oficc. trn1lwr:lry. o r  iiot 
fu l l  time. ito constit11tio11:11 c~ f l ' c~~~se  
~ I I ( , I I ~ I ~ ~ .  illid. 

I ~ower--Aillotn~ent t mf p ; ~  rt  o f  hotel 
l ) ~ ~ i l ( l i n g  :11i(1 f ~ ~ r n i ~ n ~ r r  : I I I ~  f i s t ~ ~ r e s ,  
s tv  Siilitlr I.. h'initli. 433 : 1)o~st~ssion 
of witlow wliert~ n~rnas ig~ l r ( l   rot ;rtl- 
~ c > r s t ,  to  hr i rs ,  I . ' V ~ Y I ? I ~ J I V  I.. 
P(, / . l - l / .  21. 

I )TII I~I<~II  Ih iv i~ig-1)r iwr  who hi ts  
11:1sse11ger aligl~tiit,: f r o ~ n  IIII*. st3e 
Xosn 1.. G i ~ ! / h o ~ i i r ~ l  ( 'ot . / i . .  ?:<!I: in 
itself not s~iffic~irnt to s118tili11 (w11- 
v ic t im for  ni; i~t .- lnngl~trr  ruilws 
cnw:il  relation ~ I I I I I V I I  I ) e t \ r ( ~ i r  
breach of stntnttJ ;~tt t l  tlr;~tlr. s w  
s. 1;. I,o?c('ly/, 20% 

>::I scinents-,Ji~tlgrnt.~tt of c~:r.;rmc~nt 
:rnd i n j ~ ~ n ( ~ t i o ~ t ,  w11ew fir(Ts 1111c(~r- 
I a iu~an i l  co~tfl ict i i~g r:~cv~rrt l  : I I I I ~  re- 
niundt~tl. i3ickr'iislrwts I . .  7'tr!/lrjr, 
.?TO. 

Ejrct  n~ctn-P;lrtitss. ~ ~ t t n r c ,  nntl c w c . 1 1 -  

ti:lls nf right of netion, .we Ptottc. r ' .  
Guiorr, 831: competrncy :rlrcI ~ ~ l r -  
can re  of cvitlriic(~. set3 Dtcr~hott I . .  
I,!~tlrr. 3 7 6 :  rvitlencx. of 1)osst+sio11 
a t l n ~ i s s i \ ~ l ( ~ ,  s w  I'r>f,l 1.. C ~ I  / ( I  i . ~ ,  36s : 
A'toiic, 1'. G'rrioli. SRI. 

1~2nlrrgt~11c~y--S(.r Sntltlt.11 E n ~ r r g r ~ r r y .  
1~:nicrgc-nvy Price, ( 'ontrul  .ic4t--('o~t- 

g r w s  tli(1 not 1111(1c,rt:1lx to (w~tfor  
j~~r is ( l iv t ion  I I ~ I O I I  :I I Y  C O I I S ~  for ell- 
f o ~ ~ ~ n r n t  nf. i ; c ~  Ijropl;iirs ?'. I<trrrt- 
llccvdt, 617. 
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~ t t % ,  st'(, ( ' ~ I I I I . I I O I . ~  p. ~'/I!I~oI. .  : X O :  
iwd i l~ i l i t g  of \ritlrcss, in gc~iic~r:rl, 
 st^) T17cr~d 1.. h'rrrit11. 141 : S. I.. II( ' I . II-  
tlo11, "Oh : /:fllll~ I.. 111s. ('0.. 3'10 ; 
A ~ r c l ~ ~ r r ~ s  1 ' .  111s. ('o.. 5S3 :  ovi- 
1 1 t ~ r l 1 ~ ~  ( Y I I ~ I ~ I I ~ ~ ( ~ I I ~  to corr111111r;1rr \vit- 
rit,hs. s c ~ ,  S. I.. I,ip[)or~i. 165;  t,vi- 
t l t ~ r l c ~ ~  ~ I I I I I ~ I O ~ ( ~ I I ~  to in~p~vt( ' l i  o r  dis- 
c r td i t  witness, scSc T17notis r .  Hotrtl- 
w(I!/ I?spr'c~ss. Irrr.. "ti!): cross-c>sarr~- 
inirtion of one's own witness, see 
A'. 1.. I.ic.l,.s. : i s+;  not rcqniri>d tha t  
01-iticllcxX 11o;rr directly on issl~cw. so(, 
P I I I~ I I I~~ I~S  l*'cztl(~~~a t ioti. It!c., I;. Mor- 
)'is. 465: cxpvrt. w e  R. 1'. 1)il- 
litrrd. 440 : circwmst:ll~ti;ll t ~ r i -  
t l ~ r ~ c r .  st3c TT'irry71~r 1:. JIllillt'~-, 1.5: 
I1700tls I . .  I~'orctlrc'tr,~! E:'rl~rc,.s.s. Irrc.. 
2 W :  r>\-itlci~ee ;rt former  tri;ll o r  pro- 
~ w , ( l i ~ ~ g h ,  s ( ~ ,  <'/I( .x,sori 1.. C 'o~~t~t i r r t ,~ .  
I:<).. :3is : h'. 1.. ~)('<~l~/lff('lll~l'i(~, 461 : 
~ I i r i c ~ ~ s i r t i - I  t i t t  photo- 
gr;1]111~, s ~ ,  l17f~o~7.~ 1.. 11'0crd1c~11y E J -  
I J I Y  .sx. I I IC. .  ?(;!I : t r ; ~ i ~ s ; r ~ ~ t i o ~ ~ s  1111 

c ~ ~ ~ ~ i i i i i u i i c ~ ; ~ t  i111is \vi tlr tlccctlcr~t. w c  
TI'irl!~/('~~ 1.. lIi17(,1.. 1.5 : c011rt ~ I Y Y I ~ I ~ S ,  

S. 1.. / ) ~ l ~ ~ ~ ~ r . ~ c ~ r r ~ ~ c . i t l .  461 : I'cr~~l;. 
Jl l(~. .  1.. J~1.;1111, ,702 : ~llrl~rl1l1lcllt;ll 
;~c.ts i1111l d o c ~ l n i ( ' ~ ~ t s  of o t i i ~ r  s t ; ~ t ( ~ s .  
> I ~ ( ~  1~tri1c.c~ 7'. GII!!. 409: ; ~ c c ~ ~ l r n t s .  
l(~lgcsr* a1111 ~ ~ ~ . o r t l s  it1111 ]~rivntc, 
writirlg-s. .<(Y> 8. I . ,  I , ; / I~ ( I IY~ .  167 : 
AY. I.. h'rrritlr. 457 : 11(~1rsny P V ~ I ~ P I I ( Y >  

i11 g ( ,~ l (< r ;~ l .  s w  h'. 1.. l~~l l i17r~d.  44(i : 
; ~ ( l r ~ ~ i a h i o ~ ~ s .  IY 'S  !~f~stw: 11y ;r,gt'~lt. SIY, 
~ ~ ~ O O d ~ S  1.. ~ ~ ~ 1 ~ 1 1 ~ 1 ~ ~ ~ 1 ~ 1  J~;x~JIY~.ss, Ill('., 
?(if): S 'U~I I IOII  1.. l ' ( , c t r ~ ~ ~ ~ .  .%7: ~1111- 
,ic'c1s of rxl~c~lT ttlstin~oiiy. see R. I.. 
Ili11;111~1, U(;: si111jtxTs ill es1~111siw 
~~ro~- i r lc . t )  of tlsprrts. in grrlc~r;ll. srv 
S. 1.. X I ~ I  itlr. 457 : c40mpt,trrrc.y :11r(1 
q~~:~Iit ic. ;~tioii  of 0 ~ 1 ) t ~ r t s .  i11id.; ex- 
;~~iii ir :r t loi~ of o s p ~ r l s .  st3e S, 1.. /);/- 
11~11x1. 446: 11r(~s111ii11ti(11is. ~ P I ,  I t !  I ?  

11-ill of l ~ ~ ~ r l l ,  ,XI1 : f;ii1111.r of par ty  
to lcstify, scv .llr,\-c.ill 1'. .lIrSrill. 
17s  : ( ~ ~ ~ ~ t r ; ~ i l i c t i o ~ ~  ;111(1 ~ I i s c r e ~ ) : ~ r r ~ ~ i e s  
ill. go to c~rcdil~il i ty only, sees ll'c11~1 
1%. S111i111. 141: p ~ ~ r ~ r i i s s i l ~ l ~ ~  to sIro\r 
~r l i1~11c1~ t11i1t IIIIC, :~p]~:rr(>ritly :I joirrt 
prornisc~r is  iri fi1c.t :I s~ircsty, stw 
J.(Y 1.. Cl~rrtirlilw. 146: r rc i t ;~ ls  ill 
t l t ~ ~ l s  ;lilt1 will nrny Iw wi t l rncr  
of ~rr t l l~ t i~ l  (.:ir):l(itj- only \\here jnry 
s:rtisficxtl thnt gr:lutor or tcs ta t r i s  
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1:~clring cretlibi1it.y of witness, ad- 
inittt>d generally without objection. 
no r r ro r  ill court's fn i l l~ rc  to re- 
stric.t it. ibicl.: objections to. must 
l ~ e  m;ide a t  time questions a r e  asked 
:llld 1vl1(~11 all?\Yer!j a r ?  given. other- 
\\.isc \v:~ivetl, see s. 1.. IIII~I t .  153 ; 
~notioli to strike. I I O  objectio~l in a p t  
time. discretionary ant1 ]lot subject 
to rovicv escept for  ; I ~ I I I W ,  ibid.; 
tlistinctio~l lwtween 1)reliulin;lry ex- 
amin:~tion of :~cc.n.;t~l : ~ n t l  llis volun- 
tnry testimony (1.1 t r ial ,  sec 9. v. 
I~'tr1~wl1. 804 : rule :tg:~iust self-in- 
crimination is  dirvctetl ng:linst com- 
pulsion, not voluntary :~d~n i s s ions  o r  
conf~issions, ibid: s l l o w i ~ g  lltr more 
tlinn temporary 1:lpse in moral  per- 
crption not sufficient to t'scuse 
crime, ibirl. 

ICxaminntion-in-Cl1i~f-Pli1i11tiff's evi- 
dence positive on, hut ambiguous on 
c r o s s - ~ x i r n ~ i ~ ~ n t i o n  does not mt i t l e  
tlefcntlant to tlirr~cted verdict, see 
~ I ? r d ~ ~ i c s  1.. Ills. C'o.. 6 S .  

Exceptions - 13roaclsidr. not csonsid- 
cwtl, see N. I.. IIi1Iin1.d. 446: Rai rd  
1.. Btr ird, 730. 

Esecntion-Time and  wndrlct of snle 
and  pre1imi11:lry procerdi~iys,  w e  
G ( ~ I ' ~ ~ I w  1.. VcDo~~r l ld .  5.1.7: lien fo r  
t ~ 1 1  y e ; ~ r s  only. no s;~lt> or resale 
v:rlicl thc~re:lfter, s c ~ .  ('l~r,slr irc 1.. 

D I Y I ~ T .  5 7 7 :  wri t  of posst>ssion. set% 
S. 1. .  GII iou. HH1. 

Executors ;111tl Adn~i~~istr:~tors-Titl(> 
and right to l)oss(wion of ;lsst>ts of 
estntc,: control :rnd m;1n:lgrinc~nt in 
g n l r r : ~ l ,  s w  S~~ipc' i :  1.. Estrr t~ s .I dnlv., 
770 : claims fo r  p e r s c ~ ~ l ; ~  1 s c ~ r v i c ~ s  
re1ltlrrt4 to t lrcwsed, setL I~ ' r~~ t r~c~ i s  1'. 

J'~.ul~c.i.s. 401 : Drc 1rql1 ~I. ,II  I . .  Dir I I Q ~ I -  
tr!j. SL'S : snit  by tlistril)~ltc~c~s c1nin1- 
~ I I F :  fluntls on 1)(~rso11 of tlt'c.c;lsed 
: lg:~il~ht 1~1r t11er  of d ~ ~ ~ : ~ . w r l .  see 
1 1 1 1 1  I.. i l l  I :  offsets 
ngnilist ;~ lno i i~ l t s  tlnv from estates, 
s?f3 1'?t'1'!1 I.. 'I'I'I~.v~ ( 'o, .  642: dis- 
trilnitiou I I ~  t~s tn te  ~in t lcr  family 
a g r t v n ~ e ~ ~ t s ,  s < ~  Pis11 1.. ITfi)iso~~, 
143: fin:~l n c ~ , o ~ ~ n t  irnd ~ ( ~ t t l e n l e n t ,  
see 8. I.. Ori{/!/s. 2'79 : l ~ r o c t w l i ~ ~ g s  t o  
forc7c acsc.i~~ulting. scr S, 1 . .  Crigga, 
279 : Suiltcs I.. Esttrtcx .-ld~ilr.. 776;  
actions to  surc11:lrge and  falsify ac- 
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Feloiiio~is Intt~nt-111 rec.c~i\-i~~# stolt~ri 
goods, soe S. 7.. Osc'trdittc,. CiS!). 

I.'itlnriilrirs--1)11tics n i ~ d  li;~l)ilitit 's. scicL 
.11~.1-1 ill 1.. .lf(.J-t,;ll. 17s. 

Is'intli~~gs of Fnct-I{y c.ol~rt \\-Ire11 jury 
tri:11 iq w;~ire( l .  S(Y, k'ixlt 1 , .  H~III .YOII .  
1-4:j: 1111 :11)1)e;11 f rom inj1111vtio11. not 
b i l i t l i~~g on Snprcmc ('onrt. st+, 
A'v~itlt I.. I ~ o ~ t l , ~ ,  249: wliew (~)11r t  
11elow ~nillies no, but t~ritlence snll- 
ports rnling, in ahsrnce of rtvlnest 
sliffi(.ivi~t fiudings I ) ~ ~ S I I I I I P ~ .  w t '  S. 

1' .  Bt,i!/!/.s. 279: by ref r r rc  on c o u v n t  
~x~f t s r t s~~c r  when npproretl 11s jl~tlge 
c.oncl~isirc~, if competent rritl(211cr to 
slil)port, see H n i ~ i s o ~ i  I.. 1111 t.tl(,tt. 
364: pr rsnn~pt ion to  tintlings of fa1.t 
s~~ l ) l~o r t c> t l  by critlcnce r1pon f:~ilurct 
to Ilring up  eri t lenw. ihitl. 

Fish i ~ n ( l  Fisheries-ItiglltS to fish. 
1) r i ra t t~  :rnd p~ i l~ l i c ,   st^ If(11)tptott r .  
1'1111i ('0.. 535: action for  intc'rf(b~'- 
( i ~ ~ ( v  wit11 fish n11t1 fisherifls, ibitl. 

I*71i~res--S~'('tsssity for  f l :~res or ot1it.r 
I V : I ~ I I ~ I I ~  whrn  p;~rIiing :lt night 1111 

I l ig l~nny,  s tv  .111(,11 1..  l<otflitt(j C'o..  
11s. 

Forbitltl(~n or Unpr:~nted Powcrs--St.<, 
Sh cl~rcrtl 1.. /,co)tnrd, 110. 

Forcstwhility-Of interrening ~icgl i -  
genw. soc3 I?ccttlr2!l 1.. Po!c~,ll. 1:U. 

I.'orfeitnrt,-Of es ta t r .  see Osford Or- 
))licrtiogc ?'. Ii i t trr~ll ,  427. 

Fonne r  Jeopardy-Plea of. to be gootl. 
scu? S. z'. Ilnrin. 24 ;  cwnriction of 
fetler:ll offense no ba r  to  Sta te  of- 
fmsc.. ilritl. : where snmr ac t  r io la t rs  
t ~ r o  Sta te  st :~tntrs,  ibid.: conspiracy 
to riolatc Inn- :rnd c~o~ i s iu i in~n t i c ,~~  1)y 
;tc41nnl riolntion :Ire sel~ar:~tc. c~f- 
ft111stw. we AS. I.. I,ipprrt~l. 167: of- 
f c l~h r s  1101 si~nie.  if in one 1)roof of 
;~tltlitiorral f:rct is rcqnirfvl which is  
not ntSrcss:lry in o thrr .  ihitl. 

Fr:rtrr~iitirs-Regl~lation of member- 
sh ip  in. hy school nnthorities, set> 
coqg i~ l s  2.. Roord of Educrction. 763. 

Fr:~~lcl-In genrrnl, s r r  N. 1.. Solc,tlct.. 
102: Sti1ol1 I . .  Dorsctt. 754; decep- 
tion nntl reli:~nce upon misrepresen- 
tation. see Sninll 1.. Dornctt. 7.54: 
tl:~rn:ige, ihid.: merr  nllrgation of. 
i~ isnf i r ient .  see H1018tlcli~r I . .  TT'itr- 
hor~tr,. 650 : sufficiency of rr idrnce.  
s w  RcI l t~ t~ .~  I>. Horrcl.uott. 1%:  Vc-  
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.\.(,ill 1.. .IfcA-cill, 1 7 s :  Str1rl11 u. DOT- 
tvo/t. 754 : Gf2rri~r,q(>r 7.. Gc~.i.i~rgm-, 
S1S : 11y grnntor or gr:~ll tcr  ill deed 
11st~l fo r  color of title, scr F r t i ~ t b o ~ c  
r .  lltm~.i.!/. 21 ; fi11se rq ) r c se~ i t :~ t ions  
of one pa r tu r r  fo r  his benefit nscer- 
t ;~ in~? t l  iu t ime by those dealt  with,  
will 11ot nffortl defense to  suit  hy 
I1:trtllt.r t lrfr : lntl t4 see I'trgpcts 1'. 
('rixt. 265. 

F r : ~ ~ ~ t l s .  S t : ~ t ~ i t c  of-Snficinicdy of 
w r i t i ~ ~ g :  e r i t l e ~ ~ c r .  promise. oripimrl 
o r  co1l:rtc'rnl. circ~~riistnnccs of p i ~ r -  
tits*. sts? E'~II.III~I. ,S I. 'c,tl(,~~l ti011 1'. 

.Iloi.r.ix. 467 ; or:il contrnct ;IS to  
rtwlty. seP I l ~ l l i ~ ~ l l t r ~ /  I.. I)~tllfJllt1y~ 
5%: p;lrol trusts.  scc T ~ I ~ ~ I I I / ~ A O I I  I:. 
Ikerix. 7 W  

"E'rr~its of Cr inwW-lhxnt  possession 
of. justifitv infrrc'lice of guilty of 
l i ~ r ( ~ ( ~ n y .  SPC A. 1'. Holhrooli, 622.  

Full  Pait11 i~ l id  Credit-Jndgment 
from :111ot11rr state.  properly i luthe~i- 
tic:ll etl, is  entitled to, see I l n t  C'o.  1:. 

('11i:iX. 371: given by Stntc conrt  to 
1"tvlcral Court  jndgintwt (111 111o;1 of 
r ~ , s  ,jictlicw to, s c ~  Htriirptou 1'. I'rtlli 
('0.. 53:. 

F a r n i t n r ~  ant1 Fixtures-In connec- 
tit111 with hotel \vhtw inclnded in 
tlowrr :lrv cw~sidcretl  pnrt  of realty,  
whtw, s c ~  Aii~iili 1.. S i~ i t11 .  433. 

G:~ml~ l i~ ig  IIonsc-Prosc~cntioi~ for  op- 
eration of, see S. 7:. nucix. 54. 

Ge11rr:11 ~lssen~l)ly-TTitl io~~t power to 
g r a ~ ~ t  special and emergency jndgw 
jnristlication in c.sccss of constitn- 
t i o ~ ~ : i l  provisions. see Slrcpclrd v. 
l,conurd, 110; speci:11 o r  emergency 
jutlgcs, nssignetl fo r  designated 
term, no j u r i s d i c t i o ~ ~  "in chambers" 
or "vnc:ltion," ibid.: wisdom or im- 
policy of legislation not judicial 
question, see Rolc2igl~ o. Barrli. 286; 
in construing s ta tu tes  courts g e w r -  
ally cvmtrolled 11y wha t  Legislxture 
intended. b l ~ t  language employed, 
c0ontrst, subject ma t t e r  and  purpose 
mnbt he consitlerrtl f o r  intent,  ihid. : 
\r11t>11 heading i s  misleading, i t  may 
11r tlisrcgnrdetl, but when clear,  
heading of s ta tu te  is  important ill 
t l t~tcrmining iutent,  ibid. 

Gifts--What amounts  to  fa i lure  to  
:~ccept o r  reject  a f t e r  acceptance, 

.S(Y. Osfortl ~ ) ~ ' ~ ~ I L / I ~ I Q c  1..  I i i t twl l ,  
4 5  : t c ~  wife and nnothrr for  lifc 
\\.it11 r t m n i ~ ~ t l r r  to cha r i t ;~ l~ lo  organ- 
i x i~ t io l~  with reverter for f :~ i lnrc  t o  
; I ( Y Y ' ] I ~ .  is  11ot c11nrital)le t rus t ,  
11nt fev .siml~le sul)jcct to rcrer ter  
I I I I O I I  f i~ i lur (% to i~ccc~l)t  or reject, 
ibitl.; gift  t a s .  c c ~ ~ ~ t r i b u t i o ~ ~  :Inlong 
tlo~icws 1u1tle.r I!. S. Gift T;Ix. see 
S f8hc l  1.. .\-cabc1, 676: of public funds  
11y nl1ulicip:llity illegal. sec I j1 .01~1~  

1 ' .  f'r~rrrt.s. of Hicl~?voird C'orrirt!/. 7-44; 
tlrctl of. f o r  real  t>st:~t' roitl if not 
wgibtc~rcd ill two ::cars. 11ut good be- 
t\rct311 11:1rtit>s t l u r i ~ ~ j i  t \ r o - ~ c a r  pe- 
riod, so(' T17i~~stc~rctl r. l l~o r i l r r~~ l .  814. 

( i u n r d i : ~ ~ ~  :11i(1 TT:~r( l - I I t~ :~r i~~j is  (111 

tll~estion of competc~ncy, setb III re 
J(,#ffr.c.~x. 273 : ; ~ p p o i ~ i t ~ n t ~ ~ i t  of guard- 
i:ul is to protect csti~t( , .  see l j l~ i l ( . r  
c. llTiiratoi~, 421 ; guardin11 cannot 
cwnstSnt to jntlgment n i t h o r ~ t  conrt  
ilp11ror:ll. il~ifl. : si~rfT!. O I I  guar(1ii111 
11o11tl is  (.re(litor of his l)ri11(4p:il, 
: I I I ~  boi1(1s and  s~~rc l t i e s  l i :~ l~ l c ,  set! 
f 'tts~itrlt!~ C'o. I.. I,n~c.irrg. S : m e  of 
g~~ : i r ( l i :~ns l i i l~  f1111c1s 11y g11:lr(li:111, 
ibid. : actions 011 l ~ o ~ ~ t l s ,  ibitl. : trnns- 
f e r  of fnntls of infant  to mi- 
o t l ~ r ~ r  State.  see >:. I.. Srrw!ic,~.. 102:  
p re s rnnp t io~~  of frilud by dealings 
1)etwccn. on complaint of par ty  in 
1mrc.r of other. see .lIcScill c. Mc- 
Soill ,  l'iS ; conrt  will not approre  
ortlcr u1)puinting )I 1 1 1 1 ~  PIYI t ro~c ,  s r e  
I~ i c t lo .  c. II.iiisto)i, 421. 

Gnest--May not rocorer for in jury  
wlierr defentlnnt coiifroutcd with 

IIabcas (.'orpus-To obtaiii ci~stotly of 
minor children, scc 1 i 1  I Y  I ' rcmt  t, 
833. 

IIarmless a11t1 I'rejudici;~l Error-Er- 
ror  mnst he m: i t r r i ;~ l  a11c1 deny 
somv right,  s re  III IT llvill of Cooper, 
34. 

IIcarsay Eritltwcc~--Scxr S. 1.. Dilliurd, 
446. 

IIr~matologist. Tosicologist. Chemist- 
I.:spcrt. s ( . ~  S. I . .  S ~ i ~ i t l i .  457. 

1Iighw;lys-Public roads in general, 
sets P n i w u s  1.. Tl'riglr t. Zii : roads 
nnd highways constituting pnr t  of 
Sta te  system, ibid.; na ture  and  
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Inlplicd A~~t l~or i ty-One engaged to 
opcsr;itc, motor rc1hicle has  no implied 
: intl~ority to i ~ i ~ i t e  o r  permit third 
11t~rso1is tl) ritltl iind (,1111)1oy(~r is  not 
lia11le for i n j i~ ry .  set, 11'11ss~~ll 1.. Clef- 
.vllf~l/, :<.?:{. 

I l ~ c u n ~ p c ~ t c ~ ~ r t  I'c'rsons - l'roccvlure to 
11arr s1ic.11 llersou fun1111 comlwt t>~~ t ,  
s c ~ ,  1 1 1  re, .J(,ff~'c,ss, 273. 

I ~ ~ t l i c . t ~ ~ l r ~ ~ t - l ' ~ ~ r ~ ~ o s e  of, soe X. I.. 
( ; I Y ~ I I I , ! I .  415: I I O  ( * I I ; I I I (~ I I~ (~  prior to 
111c~1 of g ~ ~ i l t y .  tlremed snffic2ient, 
SLY> &', 1.. .1lrIi(,o11. 404: r ; i r i : i ~ ~ w  11ot 
f ;~ l ; i l  I I - I I C > I ~  t i n ~ t ~  110t of ~ W ( \ I I ~ C ~ .  8. I.. 

IJ(I,PII,!I. 210: rim(, of 111:rki11g n ~ o -  
tic111 to ( ] I I : I ~ ~ I .  stb(, R. I.. S1telt11-c3tlr. 
ti10 : right to : I I I I ~ ~ I I ( ~ ,  st,(> S. 1.. IIi11, ?-. r , ~ , . < :  bill of p;irticnl:rrs. sets N. z'. 

I,il~l)cr~'tl. 167: n'hi~rc* record fails  to 
s l l o \ ~  1,lW to. I I ~  tlcfrllt1;lllt. llrts- 
,~1!11111(1011 in f a r o r  of r ( 'g~l l i~r i ty .  see 
h'. r .  SJ ( .T~~I I I IOI I ,  160:  lilwr:~lly I~OII- 
str11tv1 1111 111otio11 iu : ~ r r ( % t ,  w e  S. , I - .  

(;IY~/OI..II, 41.7 : (1r;i\r11 ill s t a t i~ to ry  
f o r ~ n  inc l~d(ss  mnrdvr ( w ~ n ~ n i l  ted in 
11c'rlwtr:rtion of rol)lwry. s t ~ ,  R. 1'. 
Sil t  itlr. -457 : plt,:~ to. 111nttc.r of sub- 
rt:ln(.c. h ( ~  S. I.. F'trr.1~11. SO4; plea 
lo, req~i i r t~ t l  only ollce er (w ~ r l ~ c r c '  
111or(> tl1;11i OI I (>  t r ial .  iliitl. 

I ~ ~ t l ~ i s t r i : ~ l  ('o111111issio11-Sot :I ( ~ 1 1 r t  
of gencr:il j r~ r i s t l i c~ t io~~ .  I IO  i1111)licd 
Ilo\rr~rs I~c~yo~i t l  \vl~:i t  I I ( Y Y W : I ~ ~  to 
~ ~ ( ' r f o r n ~  s t i i t i~ tory  duties. S('C IIrlr- 
lit 1. I.. I l i~~{]c~s.  213 : Workn~en 's  ( ' o n -  
1)(ws:rtio11 Li(T (lots 110t reqnire 
pl:rintiff to file claim with. Iwfore 
11ri11gi11g :1(Tio11 ill Si~p(-rior ( 'o i~r t ,  
il~itl. ; II:IS 1111 j~lristliction outside 
t l ~ c  fic,ltl of intlnstri:~l nccidcnt and 
i ~ i j ~ ~ r y .  ibid. : may d i r w t  conlpnlsn- 
ti1111 :it st:ltntory ra te  n-l~cnc'vcr 
w ~ r ~ ~ i n g  (.:111:1(ity l tw(>11(~1  11y :~(.ci- 
tli31it. anti r e t n i ~ ~ s  .jnristliction fo r  
f i ~ t n r o  :~tl jnst~ncwts,  see Il~virlr t ~ ~ i r  I . .  

J'rr11c.1 C'o. .  233 : allon-:inc4c o r  tlis- 
a l l o ~ r : ~ ~ i ( ~ ~  for  ~ l i s f i g ~ ~ r v ~ r ~ ( ~ n t  in dis- 
c r c t i o ~ ~  of. iliitl. 

111f:ints-Snpcarrisi<~~ and protection 
of, by c~11rts of eqi~i ty ,  s r r  R r i t l t ~  I - .  

l l ' i~ is tnr~ .  $21 : :ippointnlcnt of next 
friend. il~itl.: ;ipl)ointn~cwt of gn:~rtl- 
~ : I I I  trt1 1itt7w. i11id.: P~II-1;. I~IC.,  7). 

1lri111i. X 2  : d11tiw :md liabilities of 
gnartlian (ld l i tal l ,  see Butler r. 
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117i?rsto~r. 421 ; joinder of infants,  
cc.e I'to.I<. Ztrc., I:. Ht,ilrt~. 3.E; funds  
of i ~ ~ f : r ~ ~ t s  in 11n11tls of cltvk. w e  S. 
7'. S t 1  lc.!lc,t'. 102 : tr:111sfer of flultls to  
othvr .ktntcs, ibitl.: f1111tls of, ill 
11:111ds of collrts, set, s, 1.. .\'(lli~!/fl~, 
102:  on or 1le:lr travcltd street  or 
high\v:~y all to drivtlr mllst est>r(is(t  
\vh;~t  c.:~rt', st'(> l'ohcllc'!l r.. Iic'trt~r~s. 
1 0 8 ;  coast  will not l ~ ~ r r n i t  issue of' 
d(>ri.sorit w b  ~ I O I I  to l)e tlcterniinetl 
11y (.onsent w h ~ r t ~  so~n t ,  :Ire i n f i ~ ~ ~ t s .  
see 1<11tl(,t.'?., TI~itr.stc/tt. 421 : thong11 
stlrvotl. must I)? rc'1)rt'stwted by 
g ru l r t l i :~~~ ,  otlierwisr j t~dgnient not 
bin(1i11g. st,(, l'ut.1:. 111(~., 7.. B ~ ~ I I I I ,  
,702 : \vherc recortl sho\vs llllkllo\\.ll 
parry without t)ridence : I I I ~  f i n d i ~ ~ g s  
tha t  he  left IIO ~ i i inor  heirs, such 
h t~ i r s  not bound by jntlgment, ibid.; 
liability for  in jury  to, froni attrilc- 
tivc ~ ~ n i s a n c e s ,  stbe Ilcdyc,l/citl~ c. 
/ ) I I ~ . ~ I ~ I ~ I I .  S22: welfare of. subject to  
jnrist l ir t io~l of j ~ ~ v t > ~ ~ i l c  courts,  sec 
111 r( '  €'rc,~'trtt, 833 : criminal a s sn l~ l t  
on, stbr S. 1.. ~ ' ~ S O I I .  492. 

I n  Is'lt~gra~~tt' I)elic,to-Sec I1!/c2rs r. 
Bycrs, 85. 

Inherit;~nc.e T a - S o t  t a s  on property 
hut 011 t ransfer ,  and  rtwu'rent 
when, see T7nlct~tirlc 7.. Gill. 398. 

I ~ ~ j m l c t i o n s  -- Ordinanctls, see Sud-  
d r ~ t l r  1'. C'lrccrlottc', 630:  Dudlc!/ 2.. 

Cl?nr.lotlc. 638;  cwntin~~;lnce,  niotlifi- 
catio11 nnd dissoh~tion.  see S t , ~ i t l ~  1%. 
B o ~ ~ l i ,  240 : on appeal f rom order 
granting.  findings of fact  by court 
beloiv not conelwive on Sulxemr 
Court, sce Stnit11 1'. Btrrrk, 249:  
j ~ ~ t l g n l e ~ l t  of easements and injunc- 
tion n.here facts :ire c-onflicting and  
uncertain jndgment vacated and re- 
mnndl:d, see I)icliorsl~cct.s v. Tu!jlot-, 
570. 

In-I,:~\vs-Sw F r a ~ r c i s  7.. Frntlcis, 401. 
In  Pnri  llxtcria-See .IfcC'otto v. 

Rct'l. 486. 
I n  Rem-Or qrrnsi iti wn i  judgments, 

no efficacy in 11crso)ram. see South- 
(,I.N .If ills 7'. il~.nintroirg. 495 : jndg- 
ment*, w e  Ca?rtron 1 . .  Cnr~iror~, 662. 

Insane Persons-Validity of contracts 
and c~mveyances :  a t tack  fo r  setting 
asirle. see Davis 1'. Dnvir. 3 6 :  hear- 
i ng :  review, see I t ,  rcJ Jcffresa, 273:  

r r c i t ;~ l s  ill deeds ~ I I I ~  wills evide~lce  
of n~csnt;~l ca1);kcity o ~ l y  where jury 
s:~tisfied thnt g r a ~ l t o r  o r  t t ~ s t a t r i s  
p;~vc. d i r c c t i o ~ ~ s  for snc.11 rt>cital. s tv  
.lI(>.\.c ill r.  .lZc.Y(2i11. 17s : 11resuri111- 
tio11 ;ig;li~lst i ~ ~ s ; ~ ~ ~ i t y ,  :111(1 w11t>11 
plt~;~tltvl ;Is tlt.fww ill crimi11;11 pros- 
(~111io11 I)ur(le11 1111 (lt~f~11(1i111t, s w  
S. 1.. 13trt't.i~. 697 : on l~len  of. test of 
crin1i11a1 r?spo~~si l ) i l i ty  d c f i ~ ~ t ~ ( l ,  ibitl, : 
t . v i t l r~~w of no  nor'? t l l a~ l  temporary 
lapse of morill l ) ~ ~ r c c q ~ t i o i ~  iusnfti- 
c i e ~ ~ t  to establish. w r  S, I.. E'trt.w!l, 
804. 

I ~ ~ s o l v e ~ l c y - U ~ ~ t I t ~ r  13iinkruptc8y Act, 
stv Slrtrrplc c. J ( t r l son ,  335. 

I ~ ~ s t r ~ ~ ( . t i o n s - L ) ~ ~ t y  of c~ ) l l r t  to 11rtw~11t 
evt1ry s ~ ~ l ) s t a n t i : ~ l  : ~ n d  wse11ti:11 ftaw 
trlrt, of c:ml, without sl~ec.i:~l 1)r;lyt'r 
tht3rcfor, see .11c8.\.rill 1.. 3/(z.\'(3ill. 
17s : K. I.. Ft.iddl(>, 2.X : w11e11  cave:^ t 
n-here n o  e o ~ ~ f l i c ~ t  of tchstin1o~ly ; ~ n t l  
I I O  rvitlence of ~ulrlnc, i n f l t ~ t ~ ~ ~ c r .  or 
1neut:11 incapacity. c11:lrge to  jnry to 
:Ills\vtxr issl~t. in i iff irn~;~tive l)rtrl~c~r. 
see Ztr I T  Will of Er.tc~rs. 206: liti- 
g : i ~ ~ t  tlesiring full t ,~.  o r  Inore tleti~il- 
c v l .  m ~ ~ s t  ~ ) r e s n ~ t  prayers tlicrrfor. 
Il'oods 7.. I<orr(lrc.ny Exprc,ss, 111c.. 
28!l : c l ~ a r g r  must conform n h c ~ r r  
me;lsru.cL of t l :~magrs  prrscri1)ctl in 
i l l snr ; r~~cc~ poliry, are A I I ~ I Y ' I I ~ , ~  1.. 
1118. 00.. 583 ; up011 p i ~ r t i e l ~ l i ~ r  phas t~  
of evi(l(~nce. nillst s ta te  contentions 
of I~otll parties, see ('01) Po.  1 ' .  S ~ I I -  
t!(~t,.s. Cil'fi : which s ~ ~ b m i t s  fo r  jnry's 
co~lsit ler:~tion 011 nit1 tt,rinl issue facts 
uot in evidc~~c' ,  e r ror ,  see C'rrt7c2c 1.. 
Sctr lcs. 7% ; forninl:~ "evidence tc.ntls 
l o  shon"  not e s p r e s s i o ~ ~  of opinion. 
see Tlrornpson I-. Ilovi,?, 7VL' ; in crim- 
inal  1)rosecutions  charge must be 
c o ~ ~ s t r n e d  contestl~irl ly :la a whole. 
set. S. 1'. 1-tlcy, 39 : S. 7.. Hrct~t. 173 ; 
S. 1.. T7iclis. 384:  S. 1.. Rrdfcrn .  561:  
R. 1 . .  Elarrin. 697;  S. I ; .  Fnr.rc-11. 804: 
fail l~rt l  to charge tha t  one defendant 
might be f o m d  not guilty where 
jnry recalled and  c(,rrections made, 
see S. c. Hntrt. 173:  not r n a ~ ~ d a t o r g  
to c,hnrge jury a s  to testimony of 
relatives, part ies interested and de- 
fendants,  both perrr~issihle, see 8. c. 
JfcTiitruot~, 160:  thil t j~ i ry ' s  duty  to 
s c r l i t i~~ ize  tes t imo~~:c  of defendants 
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;111tl tlicsrcaftcr if they find defend- 
~ I I I ~  t(,lling t ru th  to give his eridenre 
,kirn~(~ wt~ight a s  eri t lcl~ce of disinter- 
wtr t l  witncs.q, il~icl. ; up011 plea of 
?;('If-tlrftmse tlt~ft~lrdant is  tsl~titlcd to 
11;1v(~ 1;tw ; IS  applied to facts t s s -  

111;1i11r11 to jnrj-, s ( ~  S, I.. .Millc~r, 
IS4 : jntlgc~ .should constautly ob- 
scL~.vr cwltl 1it3utralit~- of impartial-  
ity. scat. ,'?. 1.. -4 its to^?, 203 : in horni- 
(.id(, w11(brr tlcfo~ltlant offerrtl no er i -  
tlc~itc.c~ :1nd s t : l t t ~  evidence without 
~ i~ i t i g ; r t i ng  c~i rcr~mstancw,  sets A'. I . .  

Iierris. :MI ; illstrnctions ill pr0sc~c.11- 
tic111 for  rape : IS  to tlnty to wtnr i l  
~c.rt1ic.t of gnilty. see h'. 1'. I.ic.ks. 
:is4 : 1111 Icss degree of criinr cllargcd 
I I I I ~  Ilvcwsary where no eride11c:r of 
snc.11 tlrgrcie, see S. 1'. Greyoi'.il. 412 ; 
tLrro~ir~ons  charge a s  presnpl~osing 
: I I I ~  i n t r u t i ~ ~ n a l  liilling with c1e:rtlly 
n.c3;rpon. not cnred by rerdict  of scxc- 
olitl tlegrrr murder,  see 5'. r .  I)?- 
Groflffr.111-rid, 461 : court  not reqniretl 
to  c.l~:rrgr on snborclinate fextnres in 
: ~ l ~ s t ~ i ~ c c ~  of rcvlut~st, see S .  r .  C ~ I ) I -  
(roir. 464: co l~ r t ' s  charge on conten- 
tions of Statcl and  defendant not 
~ n l ~ j ( ~ c . t  to exception whcre no rill- 

f;rirnrss :rppc;irs. ihid.; ch;trgc> ill 
lilwl ant1 a1:nitler case complying 
with C'. S.. 564. see Gillis 1.. TNI C'c,., 

470 : ill :rss:rnlt ~ rosccn t ion  failnrc. 
to (.11;11.g(~ nss:rl~lt with deatlly !ve;1p- 
011  ill lwrn~iss i l~ le  verdicts (low uot 
tl(,l~rivi, jury of r ight to consitler. 
stLcs AV. r .  I<c,i,tl('!i, h ~ ; i  : on prowc.n- 
t i o ~ ~  for  lwrjnry and if jnry satisfied 
\\.it11 evitltwc'e of one wi t~ t e s s  they 
allor1111 retnrn verdict of gnilty. erro- 
nc~c~lls. setJ Sf. r. IIill, ill ; where in- 
strlr(.tions giving greatcr pronliiienc*e 
to St;r tr9s (.nee may amount to e s -  
1~1x~siioii of o ~ ~ i n i o n  and csception 
tlic,rc>to. not bro:rtlsitle if niadr with 
~ ~ ; ~ r t i c n l : ~ r i t y  ns to guide the  court. 
r r  $. 1.. (;~.nirr!/c'r. 716: in capital  
( ' i lh l s  ; IS  to State 's  contention of dc- 
frntl;int's c~n(111c't ]lot improper. 
ihirl.: in homicide tha t  defendant 
mnht show rnitigntirig circwmstanc4rs 
hy Iris own eritleiicc~. not prrjnt1ici:rl 
where no such circunist:rricrs ill 
State 's  evidenw, ibid. : erronrons,  
011 inaterial  aspect of criminal rase  

]lot c:nretl by correct statement of 
law in other 11ortions of chargo, see 
S. c. J,'lli,i.bc,, Ti0 ; on self-clefense 
errollcJouq for  court to  s t ; ~ t e  tha t  de- 
ft.ntlaltt mnst sho\r  t11:rt hc was  f ree  
f rom I~lirme when. il~itl.. 

I~rsnr:r~~c.t~-llortpagee c l a ~ ~ s c +  : ;troid- 
: ~ n c c ~  for I~re:~cli  of rrl!rcwnt:ltio~~ or 
~ r z t r r a ~ ~ t y  of sole, onmers11i11, see 
1<c11r/; r .  Ills.  ('o., 3!)0; nica;tsnre of 
tl:~m;rgc~s. .wtl . I I I ~ I Y ' I ~ ' s  I.. Itrs. f'o., 
5x3: c.:~nc.rll;ttio~~ of wrtifictrtes 
1111drr ~ I Y I I I ~ I  i u s ~ ~ r : t n c ( ~ .  (:I-(/- 
or!/ I.. 111s. ( '0. .  11'4 : rights of 
11;rrt ic~~ 1111011 c rnc1 l : t i 111 ,  see 
.Ibi~rrirs 1 ' .  111s. ('0.. R O O :  OI I  hotel 
f i s t u r t ~  :~ssig~i'tl a s  dower, clirision 
of all ,  st3cL ~~111 i th  1. .  Strritli. 438. 

Insurer-C'lrrk of c~11r t  is, of fnnds  
of infailts, see A'. c. Strt(yf~i.. 102. 

Illten-Of testator in will, ' 'Polar 
Star"  ill c e ~ n s t r n i ~ ~ g .  s w  T r ~ r s t  ( ' ( I .  11. 

.lCill(,i.. 1 : wet1 riot Iw in rspress  
terms nntl may 11e inferred. ihid.; 
felonious intent ;m essential e le~nent  
in breaking :111(1 ~ n t e r i ~ g  with intent 
t o  steal. see 8. I.. b'riddlc. 2555 ; in 
larceny is  to tleprire rightf111 owner 
of his property. s tv  S. I.. E l ) l ~ ,  741; 
like offenses :IS c~vicltl~~ctl of, A'. o. 
IT(! r1,i.s. tTE. 

Intc~rest--Time ztntl c o n ~ p ~ ~ t ; t t i o n .  see 
X111it11 1.. S ~ ~ i i t l r .  433 : nllowxl a s  
(l:lniag('s ill s l ~ i t  agirinst pnblic. offi- 
cers. \ \ .hc>~~. s ~ t .  S. 1 % .  11-trtsolr. 4:?,7. 

Intcrsectiolls - ,\t strelet crossings, 
right of w:ry, see Cab Co. c. Nan- 
tlc,~..s. 61'6 : viola tion of city speed 
or(1 i11~1m :rt. 011ly prima facie, evi- 
tlenep of iieglig-.c~lic~c., see Croitc z;. 

Fislro.. 63.7 : cwllision a t ,  ibid. 
I ~ i t ~ r s t n t r  ('01nn1rrc.e-Eml>loyeels ef- 

for ts  n111st :lit1 in, for  rcywvers- un- 
tlvr Frtleral Fhir  1,nl)or Standards  
.I(+. see Iforte~ic 1 . .  l r i l so~c $ Po. ,  71 ; 
r:rilrontl right of ~ v u y  a1)antloned 
with :rpl~ror:il of Intc.rstatr ('om- 
niorcr C(~mn~i s s ion  no longer subject 
to  tirsa tion, s c ~  1T7nrrc'~r I.. 3fax~rr~l1,  
604. 

In t r r rening Scgligence-I~iterve~~ing 
and insulating. see Rtr t t l t~ l  c. Porc- 
011, 134. 

Intosieating Liquors - Construction 
and operation of statutes,  see S. v. 
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J~istic,c+ of tl~cs l'c,nce- 4 ' iv i l  jnrisdic.- 
tion. sotx 110/17;i1t.~ I . .  J I I I I ~ I I ~ I ~ I ~ ~ ~ ~ .  017 : 
:1lq1(>:11 froni. ( l ( ~ f ( ~ i ~ c l ; ~ ~ ~ t s  c~ntitl(~11 to 
tr ial  tit, ~rorc,  in i~llsc~ncr of : I ~ I D ~ : I I . -  
:urc.cb, scv Pi~stc,i. ('oi.11. r. I)(? r i d x o ~ ~ .  
212 : O I I  :11qw:11 froin. S11pe1,ior 
( 'onrt's jnrist1icTio11 t lr~rir:r t ir(~ o111y. 
sce I J o l i l i i ~ ~ s  1 ' .  Rtr~.~rl~ctrr l t .  GI 7. 

Jnrcni lo  C'ol~rt-See C'lrrlts of ( 'onrt  : 
j t ~ t l g n ~ r n t  of. cffcctivcs :rs to \vcslf:~rc 
of c l ~ i l t l r c ~ ~  subject to rvviv\v 11s a1)- 
11t~:1l, see 111 I T  I ' r ~ , f ~ r t t .  833 : peti- 
t i o ~ ~ ( l r  l ~ ( ~ f o r ( ~ .  11i11ni(l 11y j~ltlgnlent. 
t l i o l~g l~  11(, failed to s i g ~ l  l ~ ~ ~ t i t i o i l ,  
ibi t l . ;  origin:rl jurisdictioll of. t1cxli11- 
qnent c.l~ildrc'~i, ihit7. 

Laborer-' i111i1 ;\Ii~t~riilllllt'llldri:~l~i~s L ien -  
l'rocertlings to ~~c,l,fcc.t. ill gr)nernl. 
s c ~ l  Moost' 1 ' .  Rtr~'rc , t t .  ,724. 

IJ:~czlic~s --- I )efinc>tl ; ~ n t l  :I. tlefensca 
: ~ g : ~ i ~ ~ s t  ht:11r c l i ~ i n ~ .  s c ~ ,  Stcll r .  
Tri t s t  C'o.. .XO. 

I ~ t s t  C'lciar Chance-Not npplicuhle to  
licensee linless in ;rpp:~rt'ntly I1el11- 
l ( w  c~o~rtlition. set. Htrttlc~ c. I<. R., 
:<!).7 : 1l-il.Yoil 1.. A'. I:., 407. 

1,c 'ase-T.oII~-tcrir~,  on prcw~isc~s cow 
I r;lc.trd to 1w lws r t l  ~) l i~ in t i f f  i s  s11c11 
r e . l ~ i i ~ ~ c i ; ~ t i o ~ i  a s  to give plaintiff 
right to sne : ~ t  o n w  for (1:1111;1g(\s, SLY, 
1'(1/1~i /rs  r ,  Pri,st,  265. 

1,e~:rl  Srl):~r:ltioi~-,b gronucls for  tli- 
volsccS i n c l ~ ~ t l e s  judicial a s  1vt.11 ; I S  

voln1it:lry s t3p;~r :~t ion ,  s(vb I,oc.l<llcr~~t 
1.. 1,f11~1<11 crri, 559. 

I,c,gihI:rt~irc~-Sc'e ( k n e r a l  .lssc~n~l)ly. 
1,ess I h > g r w  of ('rime-\Vl~c,rr I I ~  cvi- 

t l c ~ ~ ~ c ~ ,  of, caonrt not reqnired to  
c.h;lrgc% ( 1 1 1 ,  see N. 1 % .  ( ; ru lor! / ,  415: 
\v11(~rt~ it11 (~\-iclenc.t~ tc,nds to show 
arett trr  c.rirne, court  i s  not required 
to i ~ ~ s t r n c t  on Irss tlcgrtv? of crime, 
s c ~ >  h'. c. h'nz i th ,  457 : \vlicn permis- 
hil~lr  to convict of less elegree of 
~ : I I I I ( ~  (*rime w11en thcre i s  t,vidence 
to  hlipport niilil(~r rerdict ,  tlefrndmlt 
c'~ititl(~tl to h v c  i l iffrrcr~t rictvs pre- 
h(l11tev1 to j l ~ r y .  see S. I . .  I ) C ( : W ~ ~ C I I -  
1.c.it1. 4 t i l ;  rertlict not t l i s t l~r l~ed on 
c.ouvic.tion of l ( w  degree of s:n~nc~ 
(.rin~c,. t~ri t lrnce I w i ~ ~ g  of gre:rter 
tl(xg~~c~cx. S.  1.. l < c , t r  tlc!l. 563. 

T2c's J'ori-1,c.c 7oc.i dctcrmines sub- 
s t ;~ l~t ivc> rights nntl 7cx fori  remedy 
illit1 1)roced1ire. see ('hc1rtiock 1. .  'Ira!/- 
lor ,  360: 1Jcri1d 1 . .  B(r i td .  730. 

I,il1csl ;111d S1:rntler-Words actionahlt, 
IWI'  X C .  see Cri7lir 1.. T(,n Co. ,  470; 
pnl~Iic;~tion,  ibid.  : snfficitwy of e ~ i -  
t1rnc.c :111il nonsuit, ihid.;  ins tmc-  
tions, ihid. 

I,icv~i.;r-'l'o sell \vine : ~ n d  lwer, s c ~  
.IleT'ottcr I > .  R ~ c ~ l ,  486. 

Liccwc~-On railroad track c a r ~ ~ ~ o t  
i ' c ~ ~ ) \ - c r  nnlcw in :rpparently help- 
I t w  condition, see B o t t l e  ?-. R. U.. 
x1.7, 

Lien-Of ~nor tgnge 11ot affcc~tcd by 
t l i s l~ l~:~rgc~ in h:inltrnptcy, see Smith 
1 ' .  IIrr~rl<. 2-19: of judgrncnt on r w l t y  
is  for  ten years from date  of jndg- 
merit and cmses  t o  exist a t  t h r  end 
of t11:lt time, s re  Clic'shirc o. Drake, 
57'7 : jndgnlc,nts in t ax  forctc.los11re 
snits  iu ~ C I H  only. sce Apex  I-. Tctti- 
p1t.to11. 046. 



882 WORD AND PHRASE I S D E S .  

1.imitation of Actions-hpplica\)ility 
to sorereign. see Raleigh I;. Htrill;, 
286 : on note under  seal. tell yrilrs. 
sc.1, I , IY~  v. Cl~trntblec, 146: ag:~inat 
s11rt3ty on note under seal, tlirets 
ytS:lrs. ihid. : paving asscrsment. ten 
ycb;~rs. svr Rtrlt'iglr 1.. Hank, 286: 
for  fr;r~ul. s c ~  S~~rct l l  1 ' .  Do~.sctt ,  -- r.14: ;~c.vrn:~l of r ight of :rctioil an(l  
tinw fro111 which s ta tn te  begins: ill 
gcsnt>~*:~l. see Pn~trl l  1. .  norsoit .  754 : 
ii(11icinry rc1:~tionshi~)s. ibid.: plead- 
i ~ ~ g s .  w e  I'c,t,t.!~ ?:. Trrist Co.. 642 : 
1111rtl(w of proof, s re  Lt,t3 1.. ( ' I I~II I I -  
11lt c. 146. 

1,imitntions-Cross exccutory, in \vill. 
st2(. Tvlrnt Co. 7.. Miller. 1. 

1.icl11or I,:~\vs-('ol~spiracy to riolnte. 
snfficLicncy of rritlcwcr. set, 8. D. 

I i p 1 1 1  6 7  See Intoxicating 
1.iq1111rs. 

Looltont-Small child near  highway. 
r s t r n  lool ;o~~t  is  required, s rc  l'okc- 
I(,!/ I.. I i c t r~vs ,  196. 

Lottrry-Sale of tickets, sec A.  1.. 
n n r i s .  54. 

JInlicc--Prrsnn~c~(l from use of deadlg 
\vtL:~pon. see S. 1..  Dtrvis, 381: S. 2.. 

Pviitc*c. 392, and  see IIomicitle. 
J I i l i t i ;~  and  Jlilitiamell-Definetl, see 

l i t  I.(. I*clton. 845. 
.\I:111;1grr-Ilcfi~ied, see Gillis 7.. Tea 

( 'n . .  470. 
Jl:111tl:1nlr1s--Snt1lre ant1 gronncls of 

writ ,  ill gcwernl, see Rolriglr Y. Pub- 
lic R(~hoo1 S?latcnl, 316 : Tl'nrv>r ?:. 

Mic.r'ic~c~l1, 604 : ministrrinl  o r  legal 
t l~ity.  see TVoi.rcw 2:. J f t ~ x ~ c ~ r l l ,  604 : 
tliscmfionarg dnty,  ibid. : to compel 
lory of tnx ,  stTe l io lc ig l~  1.. Plrblic 
Xrlrool S!lCqft3nr. 316: Il'ar'rct? c. Y a x -  
rr(,lI, 604: operation, see Bouflre~w 
Millx, 1r t ts . ,  Y. z 4 ~ ? t ~ 8 f r o ~ ~ g .  405. 

3I:rnsl:rughtcr -- Inrolnntary  : driving 
w l ~ i l r  i ~ ~ t o s i c a t e d  and failure to  
give sipnnls not sufficient t o  SIIS- 

tain.  inl less cn l~sa l  relation between 
:IN ant1 clenth, see S. 1.. Lozi.oy, 598. 

1I:lster n11d Servant - Relationship: 
trrminntion,  in general, see I l o l r w r  
t.. . l r i ( ~ , l r ~ /  Co.. 148:  conrse of 
empl(~yn~ei i t ,  scope of nnthority,  
set. Gillia Y. Ten Co., 470; na ture  
and constrnction of cpompensation 
act ,  ill general, see Barber  2;. Minges, 

213 ; 13rrcrtl1 t r i ~ r  1.. Pui/cVl ( 'o. .  233 ; 
i ~ i j n r i r s  c'c~nil~c~nsable. ill grner :~l ,  
svc. H I ~ ~ I I I ~ I I I I I I  1.. I'tr~rc,l C'o.. 233 ; 
cliscwws. s r e  1:irvbt r I.. If ~II!JI,.S. 213 ; 
wlietl~c~r :~ec.itlt~nt "arises o ~ i t  of em- 
~ ~ l o y m c ~ n t , "  ihid. ; whether ;~ccident  
a r i s w  ill c.cnlrse of rlnployment, 
ibitl.; ii;itn~,t. ant1 f ~ u ~ c t i o n s  of 111- 
dns t~~i : r l  ~ ' i ~ i i ~ ~ n i s s i o i ~  ill ge~lernl,  
ibitl. : noticc nncl tiling of claim, 
ibid.: form a1111 re l~di t ion  of :~wnrtl ,  
sre H1~cr1111tri1r I.. I'ir~lel Po.. 233 : con- 
str11~tio11 of \Y\'ngr :111tl I Ionr  Act. see 
I fo~ , to / i  1.. 1TTil.so~r d. ('0,. 71 : em- 
11loycw wi t l~ i l i  \V:li:t, ;rlitl Hour  Act, 
ibid. ; 1'!1c% I.. .\fluit f i r  Vo.. W :  proof 
of genc'r:ll c~n ip loyme~~t  ; I ~ I I I I ~  not 
sufficient to (,harp(' rlnl)loyt>r nntlor 
doctriiit, of rrxpo~tci'c'trt srrpc,rior. w e  
Rtrl?a>or~ 1.. I'(YIIT(>. i S i .  

3Iarit:ll Iliglits-Seitl~er llns11:~nd nor  
\rift, mny esclude the  otlit8r f rom 
thcir  lionir. see S t o ~ r c ~  1'. Gltiorr. 831. 

JIentnl C':~pnc-ity-Pres~~lnl)tio~l of, in 
executing clertl, s w  Uiiris I.. Dncis, 
3 6 ;  presumption of c o n t i ~ ~ ~ i o n s  men- 
ta l  c:~pacity,  ihid.: rccitals ill deeds 
;lird wills eridtwce of. only where  
jnry s:itisfietl t ha t  grantor  or testa- 
tor  g;ive d i rec t io~is  for  s11~11 recital, 
see .UcSrill r.  JlcSeil l ,  178. 

J I iner ;~ls  : m l  Jlines--Title, see T'n~~cc 
1.. GI/!/. 409 : posses;don, ibid. 

Minors--I.'m~ds of, in hands  of conrts, 
see N. I.. Sir rt.!/r2v. 1(E : oil or near  
travrlrt l  street  or liigliwny au to  
driver m\ist eserci?.e \rh:lt cnre, see 
l7oli~lc!/ I.. Iicccrirs. 196:  c w ~ r t  will 
not permit issue of dr~.isccrit rcl ~ r o n  
to  he tleterminrd by consent where  
some a re  infants. see R u t l o  7'. Ti'irr- 
stoir. $21 : must ht. regresented I I ~  
gni~rdinn or next fr iend, ihitl. ; 
t l iougl~ s ~ r r e t l ,  n m t  11e represented 
11y g~~ar t l i ; rn ,  otherwise jutlgmrnt 
not biil(1ing. see 1'01.k. lit(,.. I . .  Bri?~ir ,  
SOY : liability fo r  in jury  to, f rom 
attractive nnisance:i, see Hcd,gepcrth 
2.. I)?ct.Jtrt?~t. 822 : wr.lfare of, subject 
to j~irist l ict io~i of juvenile courts, 
see Itr IT Pi.r'zwtf, 833: criminal 
qssnnlt of. see S. c. T y s o n ,  492. 

Alisdemeanor-Assault with intent to 
Bill is  a t  most a ,  see S. 1.. Grrgoru, 
415. 
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S i g h t  L)r iv i~~g-- - - t ' ;~re  I I ~ Y T W ; I ~ ~  for ,  
so(. .-llle'rr 7.. I < o t t l i , ~ g  ( ' 0 . .  11% 

Sol~rc~s i t l (~~~t-Sorvic .c~  of 11ro(ws 011. 

SO(, / ' l ' l l / lS~  1 ' .  7 ' l '~ l t '1 i ; l i~ /  ( ' 0 . .  4%)  ; 
>orvi(,(, 11y ] I I I I I I ~ ( ~ : I ~ ~ O I I  ~ :11i ( l  only ill 
i ~ i  1 . r s i i /  ~ ~ r o c ~ ~ ~ l i ~ ~ g s .  c'sc~ll)t for  tli- 
YOIYY,, soo h'or1 t11 ?ri1 . l I i l ls 1.. . I  1,111- 
. Y ~ I Y I I I ~ / ,  4!1.7 : s1111st: t11tt~1 s(,rvic3v OII,  
1111ly \vI~vr(> l ~ r o p ( ~ r t y  within j~~r is ( l i ( - -  
tio11. iliid. 

Sol~sl~il-.\ftc.r :Ill t ~ ~ i t l ( w c ~ o  of I)oth 
si(1w. soc3 ( ; I , ( ~ ~ ! I J I . ! !  r .  111 .~ .  ( ' ( I , ,  124 ; 
tt3st s i ~ f f i ( ~ i ( ~ ~ ~ ( ~ y  of ( s ~ i ( l ( s ~ ~ ( x x  ;IIIII  i s  
: I I \Y : I~ . :  c1nt~sti1111 of 1;1\v. S ~ Y  I l7ci~~t l  
1.. Sii1it11, 141 : l)ro11(,1,ty ( l ( s ~ ~ i ( s ( l  
\v11(\1.v 1:111(llo1~l ( l ~ l i l ~ o r i ~  ttsly ;~llo\vrt l  
tl(sf(tc.tivc, ] ) l n n ~ l ~ i l ~ g  011 111~1niscs.  sc'c 
Sttfftr~i I . .  . l / ~ ~ i . s t , /  1 1 i c 1  1 1 .  1.74 : j u ~ l g -  
I ~ I V I I ~  of. ~ I ~ O ~ I ( > I ,  ~ ~ I I I ~ I Y ,  ~ ( ~ I I ; I I I ~  ill- 
.il~ro(l O I I  st:rir\v:r;,. 11y n i i s j ~ ~ ( l g i ~ ~ g  
I I ( ~ I ,  ?to11 : I I I I I  fnlli I I ~ ,  .S(Y, ( ' t i r t t , ~ .  1.. 
Rr,trlt!! ( ' I , . .  ISS: ill t;lsp:ryt'r's s11it 
; ~ g : ' : ~ i ~ l s t  c.01111ty c w ~ n m i s s i o ~ ~ t ~ r s  : r ~ ~ t l  
1 ~ ~ V I ~ I I I , ( , ~  f o r  w s  s:11:1 ry pri(1 
t r e J : ~ s ~ ~ r ( b ~ , ,  1 1 0  l1:1:1 ft1it11 11onsnit 
~rrol)c,r ; I S  to  c.oinmissio~rc~~'s, sc>r 
I {  i l l  I . .  h " t c ~ i i s l i i ~ ~ ~ ! f ,  l!K3 : w l ~ ( ~ r ( ~  SIII:III 
( , l~ i l ( l  I I ( V I ~  l ~ i g l ~ \ v ; ~ y .  : r t t v~np t i l~g  t o  
c.ross. ; r n ton~o l~ i l r  ( ' o w  11ot Iwt3 txstr;! 
( Y I I Y ~ .  I I O I I S I I ~ ~  i n ~ j ~ r o p ( ~ ~ ~ ,  s~~ I 'olit ' l ( ,!!  
I . .  /if ~ I I , I I ~ .  1 % ; :  ill r:rvo:~t to will 
I n o t i o ~ ~  f o ~ , .  o r  r c q ~ ~ o s t  for  (IirtWotl 
vc>rtli<.t. will 1w tlis:rllo\vc~tl, sot. 111 I Y  

117;ll 07 l,,'i.cri~.s. ?Of; :  ( , v i ( l e ~ ~ ( v  t:11<e11 
~ I I  l i p l ~ t    no st f ~ ~ v o r : ~ l ) l ( ~  to  p1;1i11tiK, 
11v is c,l~titltbtl to lwl~ofit of csvrry ill- 
f e ~ r c ~ ~ ~ ( ~ ~ .  s ( ~ ,  1I7iy! / i t3r  1 , .  l f i l l t , ~ , .  15 : 
1I'li.s.s 1.. ~ 7 l ~ t ~ ! l l i o r ~ l l d  (701~/ , . .  2:39: 
~ ~ r o l w r  \ v l ~ t ~ r o  l~ l ;~ i~ r t i f f " s  c~vit1onc.c' 
shows tI1:tt h i s  O W I I  11(>gliq511tv W:IS 
~ ~ r o s i ~ i i ~ ~ t o  ( . : IIIS(~ ; I I I ~  111:1i11tiff's 11($g- 
ligt111c.c, I I ~ V Y I  I I ~ I ~  11c  sol(^ 111'osini:1tc' 
( Y I I I S ~ .  S(Y, /le1i11~!1 1 .  R, I f . ,  2 4 4 :  n ~ o -  
tic111 for .  : ~ f t o r  c~vit11~1rc.c~ of 110th si t lw 
o f f ' c ~ ~ ~ ~ t l .  t l t ' fo~~t l ; r~~t ' . :  c'vitl(~nc.l~ 11111ews 
f ; ~ ~ o r : ~ l ~ l ( t  to  11121i11tift'. ]lot (~111isi(lor(~(1 
c ~ c ~ q ~ t  n - l ~ c ~ l ~  I I O ~  ill c.o~rfiic.f i t  m:ly 
Ijc iisr,tl to  c.l:rl~if> o r  < , sp l : l i ~~ ,  sts(, 
1 '1 i )~prs  1.. C ~ . i s t .  2(iZ : wllc'rc. t l t ~ f ~ ~ ~ t l -  
:111t ill :111to :rcc. i t l~~~it  ( z o ~ ~ f r o n t ~ d  wi th  
sn t l t lc>~~ ( l ~ ~ i ( s ~ . g ~ l ~ ~ ( ' y ,  i ~ l j l ~ r y  to pllc'st 
~ ) : I - ~ ( ~ I I ~ ( ~ Y  I ) I Y I ~ ( ~ ~ I ; , .  11ons11it(d. scv 
0'1<1'11!1 1.. I < u ~ . ? w r .  2 S 2  : 1v11er~ o111y 
c>~itl(-~rc.o s n s t ; ~ i ~ l s  is i~~c.ornlwtc~nr 
I I I I ~  ;1(11nitt(>(l, 011 ;r1111(~:11 f rom ro- 
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fn8:11 111 11c111snit t r i : ~ l  c o ~ i r t  will 
]lot I IV  orerrnlrcl. scc Gi7111.v 1 ' .  Rltss. 
:$4!J: ill t~ jwtnl r l r t  both 1):rrties h:~v- 
i11g sa1111, s o t i r ( ~ ~  of title w l ~ e r ~  de- 
s ( , r i p t i o ~ ~  r ~ ~ l i ( ~ ~ l  011 11y ~l(~'f1~11c1:111ts 
tloc,s 11ot i t l v ~ ~ t i f y  If~rlrs i~r  q11o :IS 

J:IIIII (~111vt>yo(1 t111~m. I I I I I I \ I I ~ ~  ( , ~ w ~ r  
st'[, I'(Y,I r. C'i~l(:i,s, :3W : pr011(>r 
~ v l ~ c r t .  p l : ~ i ~ ~ t i K  i ~ r j u r ( ~ d  ill (leliv(~riirg 
tl;~lljic'rons su l~s t :~nce  11y tr11c.k. swL 
. I ~ I ) I ~ I ~ ~ . s o I I  I . ,  ( ' ( I I I I ~ ~ I I  M;ll.s ('11.. : 
cSrrol~r~o~is  in :iction olr i n s l~ r ; r~~c , c~  
11olicy by mortgagee 011 clucsatio~~ of 
sole o\v11vrsl1i1), .set, 11~111; I . .  I I IX .  ('(I.. 
3!H) : e l ~ a r g r  of 1:trcclly is s l : r ~ ~ t l t ~ r o ~ i c  
; I I I I I  : ? c + i o ~ ~ : ~ l ~ l c  p1'1' a?. see (;illis I.. 

l'cw f'n.. 470: motion for,  a f ter  :111 
~ v i ( l ~ ~ l ~ ( . t ~  conrt c o ~ ~ s i d e r s  only tha t  
f : ~ v o r : ~ l ~ l ( ~  to plaintiff, see S t t l l  I . .  

7'1'1tst Po.. 550 : principal ]lot rcasyol~- 
sil)lo for  personal injuries by ;1gt3nt 
(11. i~ttgligc~~it  olieratio~l of :~ntonio- 
I~ilv, S I ~ P  N U ~ I I I O I I  1.. ~ ' ( Y I I Y T ,  :ST: evi- 
tl1~11c.tt in lijiht 11iost f:1vor;rl111~ to 
11hi11tiSf. .sw ( ' ~ ~ I I I ,  1. .  I,'isli(,~,. 637 : 
~ I I Y O ~ I I I I ~ ~ I I . ~  011 gro1111(1 of co11tri1111- 
tory ~rc~gligc~~lec~ c;11111ot 11e ~ ' e~~ t l t> re t l  
11111oss evi(1e11ce .so t.l(~:rr a s  to  1exvt3 
1111 ot11c.r inferrncc~, ibitl. : collisio~l at 
strc~et i l~t( ' r .wctio~r delii:~l of nonsi~i t  
11rc111t'r I I I I  c~vitle~ic*c~, ibitl. : 111otiol1 
for. ~ ropc , r ly  ovc~rrnlctl \vllc>rr w i -  
t l e l ~ c ~  of l ~ r o l  t r ~ ~ s t  for  I~cs~~c~tit  of 
l~ : r r t i~ t~ r s l~ ip .  S < Y ~  ' I ' ~ I O I I I / ~ . W I ~  1.. 1)11ri.s. 
7!E : l1ro~c~rl.7- ;rllo\vc~l ill snit  f ( ~ r  
~ i ~ ~ g l i g e ~ ~ ~ . ?  W ~ I O I ~ O  st(>11 (low11 a t  
l?lltr:lll~T of store,  N Y 3  l<( lit011 1..  

1i11 ill1 i11!1 ('o., SO!) : pro l~ r r ly  a l l o ~ v ~ ~ 1  
\ v h ~ ~ r ~  ;rgrermc%t f o r  su~ ipo r t  of par-  
c>nt m:~ t l r  ill co~~s i t l e r a  ti011 of tlretl to  
~ ~ l r i l d r ( ~ u .  SIV Gt ,~ , r i~ i ( / (  1. 1 , .  ( ;~~rr i?~!~f , r .  
5 1 s :  ~ ~ r o l w r l y  ; ~ l l o ~ v c ~ l  in :?ttr:tc~tirr 
~~nis:r~~c.c.  c,:rsc) w l ~ t ~ r c ~  chiltl clronmc~tl 
ill I t~111por;rry lio1111 ill ~ , i t y  ( Y I I I > ( ~ ~ ~  11y 
.srol~petl t lr :~iu,  s c ~ .  Hf'tl!/c~l~trilc 1 ' .  

~~111~11~1~11. s22 : ill cril11ili:ll ~ l r l l s ~ ~ l ~ l i -  
tio11s. c v i d e ~ i ( ~ ( ~  111ost f:1vor:11111~ to 
S f : ~ t v .  s w  A'. I . .  McTiic~~io~!. 160:  (It,- 

11i1v1 \vher(% : I I I . ~ -  ( ~ v i ~ I c ~ ~ ( . v  t(~1111iiig t o  
11~uv( .  I':~c.t ill i s s ~ i ( ~ ,  w e  S'. 1 . .  I<o!~tl. 
TI) . wl1(3r1. ~ I I I I I ~ I ~ I , ~ ~  t l e f r ~ ~ s c  c.st:~l)- 
lisllcvl 1)y St:~tc, (.n,scS ~ n o t i o l ~  to I1tx 

:11111w~vl, ihid.: O I I  I I I O ~ ~ I I I I  for. a t  
c . 1 1 1 . v  of t l e f ( ,~~ t ln~ l t ' s  (lvidtll~(.e :r11 
t ~ v i t l ( ~ ~ ~ c . c ~  t ( ' ~ ~ ( l i ~ ~ g  to sustaili collvi(.- 
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O r t l i ~ ~ : ~ ~ ~ c e - P r t , s u n ~ [ ) t i o ~ ~  ill favor  of 
v:rlitlity, w e  h'itddrc~tlr I . .  Chtrrlot tr .  
fi3O: i ~ o t  i~c~c.cssnrily inv:llid on ac- 
c111u1t of llc'cruiiary i n j r ~ r y  iniposetl 
011 tlrosr rtg111:rtctl t l~t~renncler,  ib id . :  
i ~ ~ j ~ u l c t i o u  will 11ot lie to  rtvjtrnin 
twforec~nent of invalid orclinnnce, 
ihicl.; v i o l n t i o ~ ~  of o r t l i~~nnce  ngninst 
spec11 ~tl'inftr ftrvic, ouly not negli- 
gc,nccx [ ) ( ' I '  sc', sec ( ' I Y J I I ~ '  1 . .  PislrrTr, 
63 5 .  

l':~rclrt nntl C l ~ i l t l - C o ~ ~ v c ~ y ~ ~ ~ ~ c e  by 
p i r eu t  t o  c.11iltl ill cao~~siderut ion  of 
slipport, sec Grv-r.it~{/c,v 1.. O(xt ,r i~ogo' ,  
818. 

lJ;~rliing-011 highn-:ry, see .111('11 1;. 

I<ottli8rq C o . .  118. 
l'arks--1,rnld for ,  Inny be acqniretl 

: ~ n d  used by city ill al)sence of cove- 
11:1nts o r  restrictiolls in dectls to 
c~)ntr:rry, see I)zctllc!i c .  Chtrrlottc. 
6 3 s ;  no evidence in this case w e  of 
lands ac.qniret1 for.  \\-ill constitntt, 
:I nlii snllcc., ihid. 

P: i r t~~r r s l~ i~ -Def ined ,  see H o t l r t w k  1.. 

S ~ c ! ~ l o r .  7S1 ; evitlonce i111t1 1)ronf of 
the. relationship, per Crihbs 1.. I l '~lss .  
34!)  : l i o t l ~ ~ ~ i r l ;  1.. .Ytr!llor. TS2 ; ti I ~ I  

l ) rc) l )~~r t$  ; I I I ~  111isint~ss. set, ' / ' I I O I I I / I -  
S O I I  1 . 1 ~ 1 c 1 . i ~ .  i ! E  : : ~ ( ~ t i o ~ ~ s  l ~ ~ t \ \ - t v ~ ~  
~ ~ i ~ r t ~ l t ~ r s .   st^ I<ippl(3 I . .  S ' tcz~'c , lrso~~.  
2h-1 : T ~ I / J I ~ ~ / I . W ~ I  I . .  1 ) u f . i . ~ .  7!P2 : 
r t > l ) r ( t s t x ~ ~ t : ~ t i ~ ~ ~ ~  of fir111 l)y 1):1rt11(~r. 
st3cs I ' , I / ~ / I I I . S  1 . .  / , 'ri .s/ .  267 : : r~ , t i o~ i s  
ng;rillst l ) :~ r t~ l e r s l~ ips ,  h(,t1 Gibhs 1 ' .  

H ~ c s s .  :34!) : cvitl( I I ~ Y ,  of l) i~rsor~;rl  
C O I I V V ~ ~ : I ~ ~ O I I  \villi d~cv : i s e~ l  1);1rt11(%r, 
setJ Il-i11!11(~1. I . ,  :If illi~t. .  13 : p :~ ro l  
t rus t  to c~st:~l)lisll, when titlp tillit'll 
ill II:IIII(, of i111t~ 11:1rt11or :111il wif(1, 
h t ~  ' ~ ' ~ I I I I I I [ I . S I I I I  I . .  1)111. is ,  i ! E :  ~ I I  

s11it to t3st:~l)1ish p :~rol  t n i s t  \v11:1t 
t .vidr~~c.r  of I):lrtnersliip :~!T:~irs, ihid. 

I ' : r s s c ~ ~ ~ ~ r ~ ' - - O n  1111s nslied by driver to 
;r l igl~t to :~llo\v ot11t.r~ to get off, : I I I ( ~  
injl~rtvl .  ~lonsli i t  tl~?nicvl. see Il'oss I . .  

G I Y ~ ! I ~ I ~ I I I I ~ ?  ( 'or ) ) . .  2 3 9 :  may 11nt r(,- 
(.ovt,r for  i ~ ~ j i l r y  n.ht.rt, tlt~frntl;l~rt 
( V ~ I I ~ I , O I I ~ ( Y ~  wit11 t s~n t> rge~~ t ,y ,  stJ(% 
O ' l i (  11.11 I . .  l < t ~ r h w ,  282 : t r i ~ ~ ~ s p o r t -  
i11g for  11ir(>, rt~g111 ltion of, 1)rcbro,c:~- 
tivtl of T.tsgisl:~t~~rib : I I I ~  in:ly I N )  tIelt>- 
g:rtt>tl to n~rlniril):rlity. scv Br~tlr l~. t , t l~ 
1 . .  C l l t l l~ lo t i t~ .  GYO. 

P t ~ ~ ~ : ~ l t i r s - ~ i c t i o ~ ~ s ,  st,e Hoph.i~rs 1' .  

Htr~~~rlrctr~tlt .  617 : j l~ s t i c r  of the  peace 
h i ~ s  no jnristlic-tiim in :1(.tio11 for  
pri1:rlty plus n t t o r ~ ~ c y ' s  f tvs,  iltitl. 

l'entlenre 1.itr-.llinio~~y. see 1'11 illips 
1.. Phil l ips .  3 6 ,  

I't>rjnrg-Prostte1itio11 :111tl l ) ~ l ~ ~ i s l m l t ~ ~ ~ t .  
see h', 1. .  Hill .  711 .  

Pernianrnt E~nplop~nellt-Inil)lien ( W I I -  

trac-t fo r  indefinit~? general hiring:'. 
see .Ilnlcccr c. .Jctc,c31r?~ Co. .  148. 

Perso11:11 Services-Rendcred in c o n -  
pli : i~lc~t~ with oral  c ( ~ n t r a c t  to g i w  o r  
ilrvisv I : I I I ~  will s11pl)ort a n  ~ e t i o ~ ~  
fo r  s t n i c c s  rcntlert,d. SOP I ) n  uglr tr!i 
1.. I ) / /  11g11 t l , ! / .  528, 

l ' l ~ ~ t o g r : ~ l ) l ~ - ~ i s  evi(ence ~ I I  s11it for 
: I I I ~ O  c2011ision i n c v m ~ e t t ~ ~ ~ t  \vllt~rc~ 
I I I I ~  slron.11 to bt> triie r t ~ p r e s t w t n t i c ~ ~ ~  
of \\.I't'c'li nor hov: witness wo111tl 
11:1\.t. 11st~l s:lmt>, s tv  TT700ils 1 . .  h'otrtl- 
? I . I I , I I  fi:.r!~vr~ss. I I I C , ,  269, 

1'11,:r ill 13:11.-Efft~T 1111 : ~ c . t i o ~ ~  :i11~1 ref-  
c~rr1uca~'. s~ T,c,~rt~lr 1.. Qrr ~ I I I I .  27 : not 
to I I O  ovr.rt11ron11 1)y c l c m ~ ~ r r c ~ r .  w e  
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(;rtio~r. 831 : of i ~ n l ~ l r n r o ~ r t s  for  
lrourrl~re:~king. rffect. sce L<. 1.. No!ld ,  
79:  r r c ~ , ~ i t .  of f ru i t s  of crimv jnsti- 
ties i l ~ f o r ( ~ l ~ c c ~  of guilty, s w  S. 0. 
IIol111~ool;. 6 2  : ~ ~ ~ c c ~ r t  ~ O S S ( ~ S S ~ O I I .  (le- 
lii~vti. ihi(1. : l :~rc( , i~y.  ~ ~ r ( w ~ ~ n ~ ~ t i o n  
from 11osswsi1111, sts? h'. I.. I,,'/~ps. 741 : 
~ ~ o s w s s i o ~ i  of i ~ r t c ~ s i c : ~ ~ r t s .  .s(Y. S. I.. 
Sli tItll.f'll1. 010. 

I'rejntlic.i:~l I.:rror--Is i1e1ri;ll of snb- 
s t ; ~ n t i : ~ l  right :1nd ;1p1)~irli111le. ser  
(:illis I.. I l ' c ' t r  C'o.. 470. 

I'res~~~~~~~tio~is---lYill : n g a i ~ ~ ~ t  i~rt(%Iircy 
:11i(1 in f : ~ r o r  of first t;tl<(>r, seta 
7'1~1iSt ( '0. 1.. . l l i l l(~l~,  1 :  111~~11ti11 (,:I- 

11:rc.ity. setb Utr r i s  1'. 1)crr'i.s. 36 ; 
t h ~ t  v:1111;1111o stsrvices withiir fanr- 
ily g r :~ tn i to i~s  but not :~g:lirrst 
( I : ~ ~ i g l r t t ~ r - i ~ ~ - l : ~ ~ v  or sowi~ i - l a~v .  see 
1.'1~11c.is 1.. I~'~~rcrrc~i.s. -101: o\vlrrr of 
s n r f : ~ c ~ ~  rights :rlso  own^ 1ni11car:ll 
rights. s r r  I ~ t r t ~ t . ~  I.. C;r~!l. 409 : t ha t  
tlrtvl i~ l t t~ l~ t l r t l  to cw~~\ -ey  sonit~tl~ing. 
sc>o J)~rc.l,'t,tt 1'. I,.iitlc~. 356: i r rc , l~nt t :~-  
111'. of 1 0 ~ s  o r  injnry to 11rollt,rty 
11w11(~r. ~ r l i t ~ r ( ~  ~ t r c ~ t  ol~str~lctecl .  we, 
J<~.ooc.l;s 1'. . l l~ti~~lrt~trrl .  227 : of f r :~nd 
(111 ( Y I I ~ ~ ) I : I ~ I I ~  of 11:1rty i l l  lwn'er 
(11. otl1t.r tr lrrrr  rr1:rtions of tr11s- 
t c ~ ,  ;111tl wstlri /[I(( '  t r ~ t s t .  :rttor- 
I I ( . ~  :111tl cl ic.~~t.  n r o r t g i ~ g ~ ~ r  :11i(1 ~ n o r t -  
g : ~ g t ~ ~ ,  ~ I I : I I , ( ~ ~ : I I I  ; I I I ~  ward.  princip:11 
: I I I ( ~  ; I ~ ( , I I ~ .  .S(YI .lf(..Y(,i71 I.. .lfrXe~ill, 
17s  : n l l t ~ r t ~  nriuiic.il~11 offic~rs p i s s  
O I I  l i cv~ i s (~ .~ .  s w  JIc('ottr,). 1.. R w l .  
486: in f;rror of plenil(~r. s c ~  l)ir.lic'~~- 
811 t cts  i..  'l'~r!~lor., 670 : f'o~.ht,tt 1 . .  

I , l l l l l i l i ' l ~  ('0.. 704: ~ l l l i l l l l l  lY~l~~/crllll1i 
11rt~si1111(~1 ill (.:IYP of (l~lpli(*:rtt> wills 
\ r l ~ ( ' n ~  011t3 ill ~ ~ o s w s s i o ~ i  of t w t : ~ t o r  
not fol111(1. set. I11  r ( ,  T17ill of 1T-(111, 
,791 : of LI\V i ~ ~ ( l i ( x t i r t j  of nx111d;ltory 
( i t , d~~( . t i o~ i .  ibid : ill ~ : I V I I ~  of r :~li( l i ty 
of orilin:~nc? o r  : ~ c t  rsc,rc.i.<i~rg po- 
lice, 11~11ver. s (v  Suddr~~ t11  i.. Clrur- 
lot tc,. 630 : th:r t snfficimt tsvitltwcr to 
s n s t ; ~ i ~ r  conrt's finding :IS to ah:nr- 
cl(n1mca11t of n i i~ lor  c l~i ld .  arc, I,or.l;c 
I.. I l~~r~ r . i r~1~ .  7:):): :r par ty  elitcrs into 
posscwion of land p n r s m n t  to his 
right nit l iont rcsg:~rd to motire,  see 
Il-i~~stctrtl 1.. TT7001rcrd. ,414: of nctnnl 
onstcar where one t e n a ~ ~ t  in cmnmon 
Iioltls i~tlrcrsc~ly for  t \ r ~ n t y  yr:irs 
r c w i v i ~ ~ p  rents : ~ n t l  profit- ant1 
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4+2 : t .~idence,  see . L f v  1 . .  ('hnttr b l r ~ .  
146 : summary proceedings oil bonds. 
s w  S. I.. Srr I ~ ~ ! / w .  LO:! : A'. 1. .  S I I W  1 1  - 
so11. 442. 

Prir:~tc.  I ' r 'osec~~tio~~--I)iscretio~~nry to 
permit ~)r i~ . i l tc .  co11.1st~1 ti] assist so- 
livitor. SPP S. I.. I , ~ / I / I ~ I I  d ,  167. 

1'rolwtc~-('lcrli S n p o r i o ~  ( 'onrt  1181s 
(~xv111hiw j i ~ r i s d i c t i o ~ ~  of. 1 ~ 1 t  Sn11t~- 
rior ( ' o l ~ r t  ill t r rm  is 11y st i~tntc,  
fornnl for  st~tt lemcut of controrcsr- 
,sics.: o\-ttr est;rtcx S, 1.. Cri!/!js. 
279. 

Process--Form ant1 rrqnisites. set. 

S O U ~ ~ I ( , I V  J r i u ~ ,  I I I I - . ,  7;. A I . ~ I I , Y ~ Y O I I ~ .  

4!).?: issl~;rl~c.e ;r~itl t imr  of serriccs. 
secl I~'rtl~'i,ql~ 1 . .  Tltr~ili. 2%; Gwc~ii  I . .  

( '11  ~ ' i s l i ~ o ~ ~ .  724 : t l e f cc t i~e  proc'cw 
:11itl nn~c~~l t lmc>~l t .  so? 1 '1~1ps t  I.. 
' ~ ' I ~ I I ( ~ X ~ I I { /  C'o.. 490 : U t ~ ~ t t  I..' L'll ris- 
~ 1 1 0 1 1 .  724 : J,cl/ld 1jfl)lli I ; .  .l,l/r~fll~l;. 
837 : sorl-ictx l ~ y  pnl~lic:ltion, so(, 
N o l ~ t l ~ f , t ~ ~ ~  .llills, I I I ( . . ,  I.. A V ~ I I . Y ~ ~ O I I ( / .  
A!).?: sc.r\-ic,c. on noilresitlcnt allto- 
~nol)i lo ~ \ T . I I C ~ S  : proof of servic.?. sties 

1'1wl).st 1 . .  ' l '~ .~rr . l ; i~~q  Co.. 490 ; ~It+v- 
tivt, scjr~ic.ts, see So11tlrc,r11 .Ifills, I I I C . .  
1 . .  . I  I , I I I . Y ~ I T I I I [ / ,  495 : 111ius :1ii(1 p111ri(,.x, 
s w  lirrt./;, Z I I V , .  r .  1jri1111. .TO2 : C ~ I W I I  
7'. Cll l~i~111011. 7". 

l ' rc~fits--Sl~;lr i~~g of, i s  one tpst of 
l ~ : ~ r t ~ ~ ( ~ r s l ~ i p ,  s ( ~  ~ ~ O ! ~ I I Y I C ~  1..  .Y~r,i~lot~. - 1.1 lh-: recw\-ory of. :~llonnl)lc ill tort  
; ~ c t i o ~ l s  for  111:11i<.io1ls o r  gross n(~gli-  
gc~ic.c,  sf^ Rtclffrrir I' . l l c ~ i s r ~ l t t ~ o ~ ~ ,  1.74. 

I ' r o~n i s~ - -Or ig i~~n l  or coll:ltcr:~l lultl(>r 
st : l t l~tc of fr;lncls is to I I ~  tlc.termi~lt~tl 
11y circi~mst;lnccs. s i t l~a t ion  of par-  
tics a ~ l d  objects :mtl is  for  jury,  secs 
Fni.iucw F c t l r ~ ~ r  tioil,  Itic..  1 . .  Jfori.is. 
4fi7. 

i'rolwrty-TTsing for  p r o s t i t ~ ~ t i o n ,  S(T 

s. 1.. M o . ~ ~ t l o ) t .  208. 
I ' ros t i t~~t io~i-S~~ff ic i (~l~c .g  of ( ~ ~ i t l r n c ~ .  

S(YS s. 1.. Hl~l~7lc1/111. :!OR 
1'1'oriniiltc ('anse-1)efinrd. sty 111s. 

('o. I.. Stot l icw,  49 : HnttTr,!~ 1 % .  Poll.- 
ell, 134 : Ki11it11 ?., 11711 itlc'//. 534 : 
~ ~ t ~ g l i g ( ~ ~ ~ c c ~  fol1or1-e(. 11s i11j11ry (,rtS- 
; i l ( ~  1 1 0  li:~bility 11111~ss ~ ~ t , g l i g e ~ l t  
;lc,t \\-:IS p r o s i n x ~ t t ~  v:lllsr of i ~ ~ j ~ ~ r y .  
.<(v1 f ' r rr to  1 . .  I Z ( ~ r l t ~ /  ('0.. 1SS: 
\\-l~c>rt, ~ ~ l ; l i i ~ t i f f ' s  rrit1cnc.t. shows 
I t  i s  OIYII  ~~c~gligt.llcc~ \\-:IS. 
:III(I  ] ~ l : ~ i ~ ~ t i f f ' s  ~ ~ t s g l i g ( , ~ ~ v e  11cyq1 not 
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clelainetl : ~ n d  damages, see S. v. 
I17trtaur!. 437: in sui t  against  inter-  
ebl ;tllowed :IS damages in ,  ibid. 

l 'nl~lic Schools--See Schools. 
1'11111 3Jill-Discharge f rom a s  nui-  

snllcr and fishing rights, see H o n ~ p -  
to11 2.. I'ltlp C o . .  535. 

Liailroads-Accidents a t  crossings, see 
Uuilrll v. H. R.. 244: doctrine of 
labt clear chalice, ibid.; Bat t le  1;. 

R. R.. 311.7: TT'ilsotl c. R. R., 407: 
c o ~ ~ t r i b u t o r y  negligence us proxi- 
m;tte cause of injury,  see Roilcy I . .  

K. K.. 244: appeals f rom r t i l i t i e s  
Commirssion, see TT~I.TUI 1:. h'. R.. 
8-13 : not liable fo r  negligeuctb of 
licensee unless in apparently help- 
less condition. see Bat t le  1;. I?. R.. 
39.5 : tractor stalled on track.  lin- 
I~jl i ty nntler last  clear chance, w e  
1T7ilao~r I..  R. A'.. 407. 

Iinpe-Sufficiency of eridence, see S. 
7.. T7irks. 384 : instructions, i b id .  : 
c.:~rl~:rl 1;uowlrdge of female 1)etwewl 
12 ant1 10 years. see S .  r .  Baxlr?/ .  
210: less tlrpree of crime, see S. v. 
Tysoir. -192: failure to charge tha t  
O I I ~  tlefentlnnt might be found not 
guilty ~ r l i e r e  jnry a t  once rwlllet l .  
c,orrectio~r ni;ide, see S. 1 . .  Huirt. 
173. 

l t :~ t ion i~ tg  Order-Freezing sales of 
new automol~iles,  see Sllcltoll 1'. 

J l o t o ~  C'o.. 63. 
Reasc~nithle Uonht-Doctrine of,  arl- 

plied ill favor of accused. never 
against  him. S. 1 . .  H(II.).~S. 697. 

Rcceir i~ lg  Stolc.11 Good-I<nowledge 
ant1 felonious i n t e ~ ~ t .  see 9. 1.. O.rc,w 
dill?. 659 : snfficimcy of evident?. 
il~itl. : (111 i ~ l t l i c t n ~ e l ~ t  for lilrcelly 
;111tl. ~ c r t l i c t  of guilty of larceny is  
act]nitt:rl o ~ i  rrcaeiri~lg.  see S. 1 ' .  

I l u l b ~ ~ ~ o l i .  W2. 
Rccortl-011 1 e 1  mimeogr:~l~hed 

t1.:11is( ript. : i (~ur ; lc? .  and nuthentic- 
i ty not being (~~~c j s t i oned .  a s  evidence 
on s ~ l l ~ s c ~ c ~ ~ i r ~ ~ ~ r  tr inl  of same care  
c ~ ~ m l ~ e t c ~ l l t  tt, imlwach witness, see 
S. 1.. I)c'C~.rr.r('ii~.c.id. 461. 

1ic.cortlrr's ('onrts-Ko conflict in ju- 
ristlic.tic~n will1 Superior Court on 
i ~ ~ t l i c t n ~ c ~ ~ i t  f11r ~wssession of intoxi- 
c:111t9. w e  S'. 1 . .  h'itrl(l~.etl~, 610. 
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Iiestnnr;~nt-D:r mnge caused by Iand- 
lortls tlr1il)erate f,li111rr to  repair  
tlrfttctive plnml~ing, see Stc.ff tr~~ 7.. 

.I[c1isc~lt~~tr 1 1 ,  154. 
Rewrtrv-Of estntc 11y will npon fail- 

11r(~ to ncc.rpt or rejection n f t r r  nc- 
etspt;~ilc.e, see O s f o u l  Orpl~rr~~cc!/c, L.. 

I < i t t w l l .  427. 
I t i g l ~ t  of lY;~y-Of :rutomol)ilt~s a t  

s t r w t  i l i t~ rwc~ t ions ,  s r e  C'cth ('0. 1 . .  

Strrrtlc~~.s. 826. 
I t i p a r i ; ~ ~ ~  Proprietor--Rights of fis11- 

e ry  ill navignble ~vrxters. see Hntrrp- 
toti I . .  I ' I I ~ ~ J  Co. .  ,735. 

I i o ~ l ~ ~ l l l l l l s ~ ~ - A ~ l l ~ l  (12lll'Y~ 11nll. s(vs 'rollr- 
ist CII mps. 

Roi~tls-Dominant and subs~rv ien t .  
riglit of way I)et\v~?e~i automobiles. 
see =I~itlcrxorr 1 . .  Pc~ft.oleunt Curr ier  
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('orp.. 254; a s  highways, see P a r -  
solis I . .  ll'right, 520. 

1to:inolte liirer-As 1i:~rigable stream, 
see Htr t~ptot !  c. Pulp  Co.. 23.7. 

I;ol~brry-Homicide committed in per- 
petr:ition of, see S. c. St~t i t l f .  455. 

8;ilnry-Public officer, fixed by s ta tu te  
only. see Hi l l  c. Stclmblcr)~, 103. 

St.ho111 C'i~inmittecl--Sl~it : i g a i ~ ~ s t  by 
( w ~ ~ t i t y  l~r inc ipal  fo r  r ights under 
c o ~ ~ t r ; r c t ,  see Gtw~'c,s c. Mc~Douctld, 
160. 

Scliools-Est:~blishmelit : State  super- 
v is io~i  :ind control : county hoards 
i111(l s ~ ~ l ) t ~ r i l ~ t e ~ i d e i ~ t s :  district hoards 
illid c~ficers, sec f'O(~~illS 1 ' .  noo ld  of 
k;;'tl~cc~cctioii. 763 : ;ictiolis 011 coll- 
tr:r t,ts. w e  (:r'orcs 1.. JIrl)ot~trlel. 120 : 
iisc;rl m ; n i ; ~ g e n l e ~ ~ t  ill gnlrr; i l ,  see 
('o!/!/iu.s 1 . .  I<oorcl of Edrcc~trtio~c. 763: 
scv~.t,t soc.ietirs ill. ihid.: t : ~ x r s  :~ntl  
; ~ s ~ ~ , < w i t ~ ~ i t s .  w c 5  h'ulcifjl~ r .  J'ecltlii~ 
6(.11001 i \ ' ! / ~ f ( . l t l .  :<I(;. 

S i ~ ~ p f ~  of I ~ ~ ~ n p l o y n i e n t - s  applied to 
age t~ t .  set, (;il/i,s I . .  'f'csci Co., 470. 

Sea---Sotr  under presumption )lot 
I I ~ I ~ I Y ~  for  t m  years, see, 7,e.c. c. 
('1rcri11 blcc,. 146. 

Srr re t  Societies-Regnlation of m e n -  
I~c~rsliip in,  by school authorities. see 
C'o!l~i~is 1'.  Korlrd of Edftccctio~r. 763. 

Sednctioil-T)efii~itioli and e l e n ~ t ~ n t s  of 
offcnse, see S .  1.. S~ir i th .  I!)!): snffi- 
ciency i111tl requisites of s ~ ~ p ~ ) ~ r t i i i g  
t e s t i m o ~ ~ y  : suffiriency of evitlrnce 
ailtl noi1suit. ibid. 

Self-tlefe~ise-Of self, family :rnd prop- 
cbrty. see IIoniic4tle; l ) ~ ~ r t l c n  where 
1)leatlrtl. see N. 1. .  Ctlcy, 39; where 
11lr;r of. defendant entitlrtl to h a r e  
1;1w of self-defense applied to. facts 
c.spli~int~d to jury, see S. I . .  Ililli~t.. 
1S4: w11n.e clrfentlants on own 
prc,niise.-. no obligation to r e t r w t  
and n1,on :issanlt may s tand their  
~1.1111111~.  l.fl(llI'll 1 1 1 0 \ 1 ~  f<lr  I l ~ O l \ .  illlll 
s l ~ o t  fo r  s l ~ o t .  :lnd ~ i i ~ d c r  uo tlnty to  
qnit t ~ ~ n ~ h : ~ t  or give notice t ha t  they 
11:lrr. a h a l ~ t l o ~ ~ e d  fight, ibitl. 

Sep;tr:ltioli-I,t,g:~lizetl by (1iwl't.e tr 

111c,iiatr. wc8 I,oc.lillcc~.t 1'. LoclilicctY. 
Xi!). 

Setoff-L)oc,triilc. of eqnitnl)le. no all- 
plicatioli in action between tlistribu- 

tee a ~ ~ d  administrator,  see Pc r ry  G. 
Trust  C'o.. 642 

Sheriffs--1'ersonnl liability, see h'. 2'. 

Rlc.crtisot~. 442: powrr t c ~  sell undcr 
esecnt io i~ ,  z c ~  !:clrdtic,r' 1'. S f c ~ o ~ ~ a l t l .  
.75.7, 

Side\wlks-Set, ('lrni.1ottc I.. Colc. 106. 
Sl;~rider-T,ifil~ility of rnastcr. servant.  

principal or ngf3nt. see Ciillis r .  T i ~ c  
Co., 470. 

Slantlrr of Title-I'le:~ilings. see Tr'rizs 
C'o. 1.. Holto~c,  4!K. 

Sororities-I<cgulntit~l of nienibc~rsliip 
in. 11)- school ;iuthoritics, see ('oygi)rs 
1.. Hocrrd of Educutio~!. 76.3. 

Spec.i:rl .Jntlg:'r--Powc>rs generally, s re  
Sllc ptrrd 1 ' .  1,c'fr~rrt~d. 110. 

Specific Perforr1x1nc.e -- Proccwlil~gs 
ant1 relief, scSe 1'ut.k. Iirr., 1 ' .  IO'itrir. 
302 : ('11osoi1 I.. .litrrlcy, 738. 

Stairn-ny-1,ial)ility of landlord to  tell- 
: I I I ~  who f ~ l l  on lmdly lighted, see 
C a r t o  1.. Ktrtlt)/ Co.. 188. 

State-Stnte agencirs. bee Ilcllfo~i 1 ' .  

Hi!jhlc-(I!/ ('otir., 406; action :~gilillst 
t he  State.  i l~id.;  nut party in ad- 
verse possession. t i t l t~  presumed out 
of State,  s c ~  Tl-trt~cl r .  St11 it11 , 141. 

Sta te  l l igIi \r :~y and  Public Works 
C'ornmnissio~i - C T l ~ i ~ i c o r ] i r : t t l  gov- 
e r i~n i t~n ta l  agency and not snbjcct to 
snit except 21s authorized ljy statntcx. 
see I)crlto~c 1'. H i g h l c c ~ ~  ('ow., 4O(i. 

Statutes-Cknt~rtil ru l rs  of collstnlc- 
tion. see Hortou I . .  Il~ilsor1 rt Co.. 
71 : I<(ili,i!/lr I.. 13fe1fli. 286 ; T-tflf7ti titlo 
I . .  Gill. ( ' O ~ I I  i... 396: if. c. Trotso){. 
437 ; J1i~C'ottor~ I.. IZc8c1. 4S6 ; S. I . .  

Cotrrphcll. S28; co~is t rnr t ion  in rc- 
gartl to c,o~istitution;~lity. see Xa- 
/(,i!jii 1.. l~(1111i. 2M; : l~rovitlilig r ~ ~ n e -  
tliw ~ i o t  1in(1w11 ti) con1nion law. set' 
.Voo.w I .  Bfrrwit, 524 : c r i n l i ~ ~ a l  
st ; i t~~tc 's .  s(>t3 X.  1.. ( ' t r~ r~ l~h t l l .  828. 

Sta tu te  of I,iniitntio~~s-See 1,inlit:l- 
tion c~f A c t i o ~ ~ s ;  concealinent of 
f r ; ~ r ~ t I  o r  c,ontinning. f r aud  not 
barred by. w e  S111trll I.. I)o~.sctt. 754. 

Stocl;lloltlt~rs-.i~~~lit on tle~nnncl of, 
scc 6o~elhc~1~11 .llillcs. Iirc4., 1.. I'trm 
('o,. 4i!I. 

S t r w t s  :111tl Aillt~ys-I'rol~erty sold sub- 
j t ~ . t  to. ~)nrc . l~ : r i r rs  : ~ n d  tliosc claim- 
iqz  ~ I I ~ ~ I Y ~ I z I I ( ~ ~ ~ v  I ) O I I I I I ~  tllc~r~~11y. stxfs 
I<~voc.lis 1'.  .M~eirlrc3trtl. 227; obstrnc- 
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Snimnlilrg I'ool-See Hiai t  e. R i t t v i . ,  
262. 

' h s ; ~ l i o ~ ~  --T.o(.:il :issessment 11ot :I t : ~ s  
: I A  g t : l ~ t ~ : ~ l l y  nndcrstoo(1, see 1 2 t r l c i q l ~  
1,. I ~ ( t 1 i 1 , .  2 W :  r ( , l ( ~ ~ s i ~ ~ g  o r  r < > ~ n i t t i l ~ g  
t;tsc,s. i h i t l . :  t:rs ~ x t c ,  see A'. I < .  1.. 
( ' I I I I I ~ I I ' I ~ ~ I I I I ~ ~  ( ' O I I I I ~ , I I .  7.70: i1111t~rit- 
: i~ r (%~,  i+t:~tcl :~lrtl qift t ; l s t~s .  s i ~ ~  
T . I I / ( I I ~ ~ I I ~ ,  1.. C111, I " I J I I I I ,  ,. 3 ! K j :  .Yf,1)1,1 
I . .  .I.( l ) r , l .  676: I~rolwrty  of St:~tc' i11lt1 
11~1Iit1c:rl s ~ ~ l ~ ( l i v i b i ( ~ ~ ~ s ,  ~ I Y -  l l ( t l ( , i ( j 11  1.. 
I ' o h l i r .  s t ~ l ~ a o l  S ! / r : t c , ~ r r .  811;: ra111a- 
tic111 ,lrltl rc'v;111!;1ti~11. s ( ~ )  ~ I ' I I I ~ I Y ' I ~  1.. 
.1111,rlr( 11. ( i l l4 : f o r ~ . l o . s ~ ~ r c ~  of t ; t s  
I I ( , I I ,  TY J1u/.18,, I I I I , . ,  1.. 1~1~i1111, .71E : 
I J I I ~ ; ~ I I  ( l o ~ ~ ~ ~ t ! /  1,. l , ; : : ( , l / ,  ,731 : . L ~ I I , , P  
1.. ' I 3 (  I I / ] J ~ ( , / O / I ,  (i45 : t : ~ s  1100(1s :IIIII 

>(Y) h ' / 1 1 /  I . .  7 '1 .11.st  ( 'o . ,  .?.TO: 
\~ l l l~ !~ l '  t;1x (1tYVl fr:lllcllllt~l1t, S(YS 

S11 l t , r .s  1,. I ~ ~ I I I Y / A O I I ,  1:3S: q11it I I ~  
I ; I X ~ J ; I J ( , I ~  ,~g;ri l~ht corruty c,c~nuuiq- 
> L O I I I  1,s ,11;1i 1 I , I~ : I>II .X~I ,  for  t3s(~vs.~ s:11- 
:rry l~ai(1, s ~ v  Jl111 I , ,  S ~ ~ I I ~ . S ~ / I I I ~ , I I ,  I!U: 
t:rs f o r t ~ c l o s ~ ~ r c  s ~ l i t s  rnry 1111 co11- 
holitlntctl. SLY P111,r i .  1/11 *.. 1'. W ~ ~ I I I I .  
502 : s i~ lo  will 111' c o n d ~ ~ ~ n l l ~ n t ~ d  
\ \ . lr t~~,c~ h~iffic.ic)llt o ] ) l w r t ~ ~ l ~ i t y  to rti- 
( ~ ~ Y < I I I ,  i l i i t l . ;  j ~ ~ ( l g ! l ~ ~ ~ l t  by (11,f:111lt 
011 ~~ l (+ r ( l i l~gs ,  st3(, I ) I I / J / ~ I I  ( ' O I I I I ~ ! ~  
1. .  I.:::c,11. Z X 1  : fortY310sllrc~ of t:1s 
litslis. nlow illirtltq11:1cy of pric.e not 
m:~teri:rl ill ; ~ l ~ e c ~ l r c ~ ~  of fr:l1111, ih i r l .  : 
a : ~ l ( ~  for t:rstls !vl~~?rc~ :lgrnt :~llon.s 
propt'rty to 11e sold for  t:~sc's, fr:ln(l. 
s tv  s1111r l1  1.. 1 ) o i . w t t .  7.74: t ; ~ s  tlcecl 
;I* color of titlo. <cr  I f t f r r ~ l s o i ~  1'. 

1Jt11dt 11. 3(;4. 
r lnsicnbs-l.icellsing . ;rnd ro l~ t ro l  :I po- 

1ic.t. powrr  nh ich  he tlel(~g:itt~tl 
to ~llanicipnli ty,  w e  S n d d r e t l ~  1:. 

( ' 1 1 1 1 1 ~ l 1 ~ i f c .  630 : wg111:ltioiis of, whi1~11 
s~tbjec t  uperators to pecluli:~ry ill- 
j11ry 110t u t > ~ w s : ~ r i  y i~~v:rl i( l .  i11itl. : 
~ l ~ ~ ~ l ~ i c ~ i l ) ; ~ l i t i c . d  I ~ I : I ~  (.l;rssify 1~1~rso11s 
: ~ ~ a t . o r ~ l i ~ ~ ~  to 1)11si11(w : L I I I ~  :~pl)ly 
r rgulnt io l~s  thervto l~ncler,  i b i t l .  

Telegraph ('onlpnlly--8nperintellde1lt 
I I I ; I ~  tcxctify ill crinlintll proscv'ntiol~ 
tha t  h r g c  sums \vcw writ to :rcxoln- 
plicr who wirs witut~ss.  set3 R. I . .  
l , ip / i t1  r d ,  167 : s ~ ~ l ) ~ ~ r i l ~ t c ~ ~ i ~ l e ~ ~ t  I I I : I ~  

trst if j .  ; IS  to r('cori1; of I I ~ O I I C ~  ortl(,r 
of, ih i t l .  

T e ~ i ; ~ n t s  ill ( ' o ~ r ~ l n o ~ ~ - - T i t l ( ~  of ttwauts. 
st't, I)lcc.X'c,tt c. I , ! i t lu .  326:  1rosstwio11 



KORD -1XD PHR.1SE ISDEX.  

of I I I I ~ ~ .  ~ ~ o > s e s s i o n  of ;11l I I I I I ~ S S   sol^ 
pcwc%i1111 of o n e  ; t l i ~ v ~ u ~ t s  to  o w t e r ,  
st,(, I l~ i~rs t r r r t l  I.. TI7oolrr~~tl. S14. 

Titl~x-'S;rx tlcc,tl us  (.o111r of .  HI~I-r-11- 
S O I I  I.. I ~ I I I ~ I ~ ~ ~ I I .  364 : c ' f f t~. t  of voitl 
j I I I ~ ~ I ~ ~ I , I I ~  1111. s w  11'11 t11,1, 1. .  T \ ~ ~ I I . S ~ I I I I .  
-421 : ( Y I I I I I I I ~  1111 strtx11gtl1~111~1 11y I:IX 
cl i~vl  ~ I I  I I I~I , . I I I I  n ~ ~ t l ( x r  o l ~ l i g ; ~ t i o ~ i  t o  
11;i.Y t:1xc.s. StY' Stl.11 1.. ' f ' l~llst ( '0 . .  

5.70 : A'l,llr 1 s I.. RIII.I.I lsoir. 1:iS : t o  
] l r o ~ l l ~ r t y  of (lc3Y~:l>~d ~ l ~ ~ l ~ > l l l 1  11ws 
I I O ~  w.t ill h i s  111~xt of k i ~ i  l )n t  ill 
; ~ ( l i i ~ i ~ ~ i > t ~ ~ ; r t o r ,  s w  . ~ I I ~ ) I I , . V  I.. b.'.stut~,.~ 
.Allllll~.. Ti(;. 

' J ~ ~ I Y ' I I ~  1, ;1\~-Sothi11g tIi(~r1~i11 t o  11rt~- 
vc.111 ~ ~ ~ i r r t s  f r o m  c ~ ~ f o r c i ~ ~ g  \ . ; ~ l l ~ c  of 
l ) e ~ t ~ r ~ i i ~ ~ t ~ t s .  st3t> I ~ ~ I I ~ I ~ ~ . w , I I  1.. /)III.- 
l/l,ll. :{f;4. 

Tor t s -  - I l ( ~ t ( ' r ~ i ~ i ~ ~ ; r t i o ~ ~  of l i : r l~i l i ty  f o r  
j11i11 t ,  weJ / ' l ~ u t Y o t t f ~  1.. ('/J/I>. 106  : 
l i ;~ l~ i l i t i c , s  of t c ~ r t - f t ~ ~ s ~ ~ r c  to p'r- 
~ O I I ,  ~ I I ~ I I I , I ~ ~ .  s w  (;IIIII.IIOP~< I.. TI/!/- 
1r11,. :<ti0 : r i g h t  t o  ( ~ ~ t i t r i l ~ ~ ~ t i c ~ t i  
~ t l l l l l l ; ~  t l~ l~ t - f l~ ; l sOrs ,  ,F(YS ~ ~ l l l l l ~ l o t t l '  
1.. ( ' I l l<.  l o ( ; :  ~ ~ 1 l l / l ~ l ~ l l f ~ l ~  I.. ' / ~ f l ~ ~ l l l l ~ ,  
3 X ) :  (;III/~IY'!I I.. I 'OII.II.  Co.. 647:  
; ~ c . t i o ~ ~  f11r c ~ o n t r i l ~ ~ i t i o i ~  11y OIIP t o r t -  
f:>;rb111. : ~ g ; ~ i l ~ . . t  th(3 o t l ~ c > ~ , .  :I c.ity. s ( ~ ,  
( ' / I ( I I  111111 I.. ( ' I I / ( ~ .  l l i l ? :  i n  : ~ ( . t i o ~ ~ s  
~ I I I , .  \ Y I I ~ , ~ I )  ~ ~ ~ - g l i g v ~ ~ ( . t ,  i s  in;11i(i1111\ 
111. ~ I Y I . ~ .  r ~ ~ . o \ . t % r y  of profi ls  o r  tl;tni- 
; ISI+  f o r  lo. .- :rll~~\\-cvl. s t ~  Stf ' / .T~ri~ I.. 

J l r i . \ r  I ~ I I I I I I .  1.7-I : l;t111llo1~1 I I I I ~  l i a l~ l ( ,  
f o r  ~ I I . ~ T I ~ ~ I +  t o  ~ O I I : I I I ~  f o r  f ; t i l ~ ~ r c l  t ( ~  
~ I X I I ; I ~ I , ,  \ \ ~ I ( , I Y )  (.o111litiot1 s;r111(~ ; I S  a t  
t i ~ n v  of It,tl 1 1 1 ~ .  $ t a t3  I ' I I I , ~ ( , I ,  1 . .  1<1~u/t!1 
( '0,. I S < :  11riv;1t(% i ~ ~ s t ~ x t , t i o l ~ s  to  (1111- 

l ~ l ~ ~ y ~ b t , .  110t l o  c ~ o ~ ~ l ~ n i t ,  1111 I I I I ~  ~ ' t ~ l i o v c ~  
of l i : t l~i l i t j - ,  S IY*  (;illis I . .  'I 'I'(~ ('!I,. 
471 I. 

7'1111rist C ' ; I I I I ~ I ~ - ~ ~ I I ; I I ~  1 1 1 1 t i , v ~  ; I I I I ~  q i m  
i l ; ~  r c~.t;tl1lislrrnt~11t.. t~c,gl~l;rtcvl. >(Y' 

,\'. 1.. ~ ' l l l / l / / / / f ~ l l ,  S2,h. 
, L I ~ : I Y ~ ~ I I ~ I ~ - - I ~ ( ~ I ~ I I ~ ~ ( ~ I ~  . 1 0  st1111. look ; IIIII  

li>t1~11. ;t1111 ~ : I ~ ~ I I I , I '  ( ~ f  I I . : I ~ I I ~ : I I I  t o  
#i\.c' si;~l:rl wil l  trot r c ~ l i c ~ v ~ ~  I I ~ I I I .  
.XY f;u;!/ !I J . .  I< ,  I?,. 244 : ,SIY, 'Pot~ribt 
C'nin1)s. 

q'r;~f?i~. I.;I\\-L.II~II~(~II~~oII;II vi111;1tio11 
\vilI I I I I ~  c o ~ i > t i t ~ ~ t t ~  I ~ I I ~ I I ; I I I ~ ~ ~  ~ ~ t , g l i .  
~ C , I I ( . I %  ii111(>,<< ; r ~ . t  I I ; I I I ~ ~ ~ I Y I I I ~  i l l  i t s t>lf ,  
X Y X  h', 1.. 1 , l l l l ~ f  I.!/, >!I\, 

T r : t ~ ~ , w , ~ , i ] ~ t  of ( C ' ; I G I -  O I I  A l ~ ~ ~ ~ ~ ~ ; ~ l - ~ ' ~ ~ ~ ~ ~ -  
11(st1\11t 011 S I I ~ I ~ I Y I I I I ~ I I ~  tri;ll  ill > ; I I I ~ C ~  
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vc,itl. 461 ; T l ~ o n z p s o ~ ~  5 .  Dclr'is. 792 ; 
rvqllests for  instructions. see 31r- 
Xcill I . .  .lfcSeill, 178;  S. G .  Friddlc,  
2.X : Woods v. IZoad~ca?/ Express,  
111c.. 260: h'. 1:. Cnmcron, 464; s ta te-  
ment of c o n t e n t i o ~ ~ s  ant1 objections 
therrto.  see 8. 1..  Cnnlc'ron, 464 : S. z.. 
Ris i~{ l ,  747 : aciclitionnl instructions 
and  redeliberation of jury. see 8. z.. 
H ~ c i ~ t ,  173;  construction of instrnc- 
tions :111tl general rules of review, 
3wc1 ll'oodu I . .  Roadmrli Express,  
1 1 1 t 4 . .  2GG : 8. I.. Virks, 384 ; motions 
t ( ~  svt asitle vrrtlict a s  bring against  
weight of flritlcnce. see Pmnc i s  1;. 

I~ '~vrrcis.  401 : agreements and waiv- 
r r  of jury tr ial ,  see Chesnon z.. Cow 
tcti~lc,, Po.. 378 : f i ~ ~ d i n g s  and  judg- 
nlrnt  11y court ,  s re  Fish 1%. Htrnsow. 
:X3 : 6. 1.. G~,i{ly.s. 270 ; motion to set  
:lsitle vtwlict and  g ran t  Ilew t r ia l  
~rtitlrc~ssrtl to discretion of cwnrt and  
11c1t revie\val)lr, see S. 1 . .  . l f c I i i r ~ n o ~ ,  
160. 

Trucking Company-Petition to Utili- 
tics Commissiou by interstate,  fo r  
privilege of in t ras ta te ,  see Cti1itic.s 
('0117. 1.. l't%cIiing Co.. 687. 

Trustee  ant1 Cestui Que Trwt-Pre- 
sum1)tion of f r aud  1)y dealings be- 
tween, on con~pla in t  of par ty  in  
power of t he  other,  see UcSci l l  z.. 
.11cSi7ill, 17s ; for  ren~oval  of trustee 
in n m t g a g r  nnd nppoint~nrwt of 
rn l~s t i tn te ,  see l'lrottlpso~i I . .  H c ~ ~ t f ,  
340: s ta tu tes  for  r e m o w l  :rntl snh- 
hti t~lt ion of trustees become pilrt of 
i ~ ~ s t r n m e n t s  except w l ~ ~ r e  silch slth- 
htitntion providing in ins t rn~nf ,n t  it- 
self. /bid. 

'l'rlwts--Par01 t rus t ,  see ~ ' A O I I I ~ S O ~ L  f. 

1)ui~is.  792: chnritnhle t r l ~ s t s ,  srct 
0.1.fot~l Orphai~n,qc' I:. I i i t twll .  427 ; 
:~c,ts nnd trnnsnctions creating re- 
sulting o r  c o n s t r ~ ~ c t i v r  trusts,  sef, 
Xi,llr~t.s I . .  Rni~rc lso~r .  138. 

1-tilitirs Ci~mmissio~r - ApjmrI. swt 
I'tiliticls ('0111. 2.. 7'1.11t~ii1i.q Po.. 687 : 
I 1 7 t r ~ w ~ ~  I.. K. I?.. 8-48. 

1-111111r 111fl11c11ce-Provisio~~s of wills 
:irr(I r(~citn1s in othtlr writings. in 
c . ~ ~ ~ ~ r t ~ c t i o n  wi th  o t h ~ r  evitlenw. may 
1~ ' : i r  011 n~c~nt:rl rapacity ; ~ n d  lu~t l i~r ,  
~ I I ~ ~ I I ~ ~ I I ~ ( ~ ,  s w  .IfrA7ci1l 1..  .lf?.Yc,ill, 
17s. 

Yi~c t~ncy  in 0fficr.--.J~~dgmr~nt r(>lnov- 
ing clrrlr of c,c~~urt c r rn tw .  S. I-. 
li.trtso11. 437. 

T7arinnc~e-I~~ n:llnr of tltbf(wtl:~nt ill 
c.rin~in:ll :rctiol~, s w  S. 1 . .  l.tl(>!/. 30. 

J'e~inr.- W l ~ r r r  :1cTio11 ~ I I  ~ ~ o t r  : ~ n d  fo r  
l~cissession of c.h;\l tc.1 srctlril~l: s:lnlc, 
set, ( ' h (  rt.olt,t ( 'o.  1.. ( ' ( I ~ I ~ I O I I .  375 : on 
1)lea of guilty off~11s' tlwmtvl ( .on- 
~ni t te t l  ill cw~ultg ;~ l l rg t~t l ,  A'. c. 
. l frKwn, 404. 

Verdict--hlotio~~ to  sct :~xitlf for  cys- 
cacssive t l : rm;~gc~ ill ( l ih(.rcti(~l~ of 
c ~ ~ n r t ,  scbc E ' tv~~r i . ;  I . .  I.'t.tr~~r.is. 401 ; 
tlc,ft '~~tl:r~~t  rot c'~~titlrvl to tliwcttvl, 
\ ~ I I ~ ~ I Y J  11l:rintiff's rvid(.nw positive 
011 t1irw.t c~sanl ina t io l~  htlt amhign- 
011s 011 cross, w e  Ji1t11~r1r.s 1..  111s. 
C'o.. 383 : motion 1,) sclt asitlts, tlisc2rt~- 
t i o ~ w r y  :111tl I I O ~  r t~vic~wal~l r .  w e  A'. I . .  

.Il(,liirrrro~~. I60 : :lot v l ~ l l ~ r ~ r : ~ h l t ~  to 
m o t i < u ~  in i ~ ~ r ~ t s t  of jlu1l:nlwt 11111ess 
\vl~olly f : ~ i l s  to c,lrorgt' :III O ~ ~ C I I S P ,  
st,r S. r .  C:IY,!/~I,?/. 41.5: w l l r r ~ ~  two 
( , I ) I I I I ~ ~  : I I I ~  g ~ ~ ~ r r : r I  vrr(1ict of g ~ ~ i l t y ,  
1111 1)1)11 jury s t a t ( ~ 1  vt)r(li(,t O I L  first 
corint nnll f n r ( h r r  c.onsic\c~r:>tio~r ant1 
verdict of not g:liilty ( H I  si3c30~~cI 
cwunt. not c,rror, :;re N. 1.. 1)il l ini~l.  
-446: not distnrhtd on c o ~ ~ v i c . t i o ~ ~  of 
lc~ss d ~ g r f ~  of s:Iln(> ( .r in~v. $111 cvi- 
tlcnct. bring of grvat r r  dt,grtv. S. I.. 
I,'tt71 tlry, 563 : vrrtlict of gnilty of 
;rss:~l~lt  wit11 tlc'adly \vc:lpon nnd a('- 
(111itt:rl of :rss:rnlt d o i l ~ g  s ( ~ r i o w  ill- 
jnry will 110t vntitlc~ ( l i s ( . l~ :~rge  011 

nlotion in nrrcM o:! jndgnit~nt,  ihid. : 
of swontl t l r ~ g r c ~ ~  rn11rtlt.1 t l o t ~  not 
c.llrcx orrollcv,tlr c.h:~rgt~ 111w11pposing 
i ~ t e i t i ~ n ~ l  ltilli~rg \vith tlratlly 
wrapon. sot. 6'. I.. T)c~Gtwffv~r~~ritl, 
4G1: of guilty of lnrctwy :rmonl~ts to 
:~c.qnitt:r l on c,l~argc, of roc~r iv i~~y .  sot. 
R. I . .  Holhrool;. 6 2 2 .  

IViiiver-( ' ons t i t~~ t iona l  right of tri:ll 
1)s j ~ r y  may Iw wnivetl, set5 C'lrcssotc 
1 .  Co)~lti i~rr ,r  ( 'o . .  :i78: fnil l~rt .  to e s -  
c'tq~t to fintlings of referee c.onsti- 
111t(w w:r iv~r .  iIli(1. 

W:~stc--Action : r g n i ~ ~ s t  l i f r  tt'rr:rnt for, 
hy rcmnindrr.  w e  O.rfo1.d 01.pl1fl11- 

T .  l i i t twll .  427. 
n'nters ;111tl \V:rtcr (lol~rses-lti~):rri:rn 

rights in  gc'ner:~l. w e  H i r t i ~ ~ ~ t r t t ~  r. 
I'11lp ('n., 53.7 ; t l c t e r n ~ i ~ ~ n t i o n  of 
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sumption of f r aud  and unduc infl11- 
rilce. V c S e i l l  v. JlcSeil l ,  liS : 
provcll : ~ c c o r t l i ~ ~ g  to onr  1 ; ) ~  in all- 
ot11c.r s ta te  e~i(1e11c.e here by record- 
t ~ l  c~sem[~lifietl copy, w e  T.tr~ir'o I . .  

Gll,l/. 409. 
JVit~~t~sscs-F:~ilcire to give oppor t l~-  

nit?. to secnrcJ mirtt~ri:rl, scc S. I . .  

7-tlc!~. 39 : credibility of cleft~~~tlnirt  
ill c.rimil~nl actioli a s  witness. scath 
S. 1.. ~ l f ( ~ K i ~ ? i i o ~ ? ,  160 ; a c c ~ ~ . w d  ~ I P ~ , < I ) I I  

1~-1111 testifies occnpics snlne position 
:IS other w i t i i e ~ s  a s  to privill'ges a l ~ t l  
Ii:cl~ility to i m p e ; ~ ( ~ h r r ~ e ~ ~ t ,  i b i d ,  : er i -  
tleiict~ xttncking credibility of. ntl- 
m i t t t ~ l  gt'11era1ly \vitliont c~l~jtv.t icr~~. 
I I I I  e r ror  in the, c.ol~rt's fnillu't' to 
rrstric,t i t ,  ihitl.: c ros s -c~x : r~n i~ ia t io~~  
of Sticte's w i t l ~ r s s  liy solic.itor ill 
t1i.c i.c,tioii of c 'o~~i ' t .  see S. 1 ' .  I'it,l,.s. 
3S4: to rc,frrili nlrmory m:ry rs:llll- 
ill(, I , I . ( Y ) ~ , ( I  111~1) ;1r t~l  11:- him, or 1111 

(ll.,~, 11ih , < ~ ~ i f l > r v i s i o ~ ~  or 1)y n i ~ o t l ~ e r  ill 
111s ]~rc~sc,~rc.t~. sets s. 7'. St11it11. 4.77: 
f;~illlrcs of p;crty t o  snit  to testify 
c ~ 1 1 i i 1 1 h  for not11i11g vs1~~11 t  w110r~ 
t ~ r l ~ l : ~ ~ ~ ; ~ t i o n  callctl for. set, .If(..\-(,ill 
?,. MC3-r~il1, 178. 

Workmt~ii's C'ompnisntiou Act -- Sec 
Ij(rr71(,1. v .  Mi~tgos, 213 : I~ IYI I I~ I ( I I I I  7.. 

l'rc111,1 C'o.. 233. 
\Vrit of I 'us~essioii-~ig:~ii~st  wife a11t1 

tlist,l;~ imr r  by ~ P : I  .on of m:r ritnl 
r ights,  sCir S t o i ~ r  7.. (>riio11. S31. 

JVro~lgfnl I)e;ctl~-For tlenth resultill: 
froln :illto collision, evitlCilicc> esclntl- 
etl ;IS to womt l  in l ~ f t  a r m  of t lv  
c ? ; ~ s ( ~ l  to s l i (~w s i g ~ ~ a l  for t11r11. sc3e 
ll 'r~r~tls I.. Roctrllc-a?/ 1 7 s l ) i ~ s s .  111r.. 
269: : I (+~II I I  for,  l i :~ l~i l i t j -  (I€ j t h t  
tort-fc:~sors.  sets Gotlf~,c,!/ 1 ' .  POI( ' ( , ) '  
oo., 



A N A L Y T I C A L  I N D E X .  

XS~ASDOS1\IEST.  
3 1. Defined. 

Al):111(1onm(~nt is  the  giviug up of a th ing nl~solntely. w i tho l~ t  reference to  
:Ing particular p e r w n  o r  purpose, and includes both the  intention to relinquiqh 
the  propc>rty aud  the ac t  by which this intention if esecntetl. There can be no 
:~ l l :~n t l~? l~n~en t  in favor of a n  indiridn:ll or for  a 1 oncideration. Oxford 0t.phoil- 
tr!/c L.. h - i t t x l l ,  427. 

ACTIOSS.  

# 4. Civil Actions Based Upon mlawful  Act. 
S o  c.iril r ights can innre to  ont' o11t of his o\vn violation of the  criminal law. 

I<!,C rs 1.. I~.~/<~).S. 85. 
The collrts :rre open for  the  dete~rninat ion  of rights and tht, redrehs of griev- 

; I I I ~ P S ,  but  not f o r  the re\rarding of !vrollgs. I b ~ t l .  

ADOPTIOS.  

9 5. Consent of Satural Parents. 
The a l~nnt lonn~ent  of a child by i t s  p:lreuts is con~nlonly a growltl f o r  dis- 

pws ing  with tllt,ir consent to i t s  adoption. which m:ry be even a g : ~ i ~ ~ s t  the i r  
opposition. Loc'kc z'. .llt'r.i.ir.l<. 799. 

I n  all atloption proctwling in 1023. where the  conrt  fonntl t ha t  t h r  l x ~ r e n t s  of 
:k m i ~ ~ o r  c.hild hntl n\x\ndoned such child and  t l ~ e  eridence dtws not :1ppenr in 
t11.e rwortl. there is  a presnrnptics~~ t h a t  i t  was  .nffic.ient to  siiqtain the  tintling. 
I h i d .  

# 9. f?onclusiveness and Effect of F'inal Decree. 
111 all ;~tloption proccwling in 1023. where t h r ~  conrt  fonnd t h a t  the  parents 

of :I minor child had al)andonrtl snrh  child and the  eridellcc. does 11ot appear  
in the  record. there is  a p r e s ~ ~ m p t i o n  t h a t  i t  was  sufficient to s n s t n i ~ ~  the find- 
ing. I,oc~lic2 1.. .If('i.ric.l<. 799. 

Atloption p r o c c w l i ~ ~ p  a r c  conc.lnsive a s  to persons ~ 1 1 0  wele  parties thereto. 
irnd their  prir ios,  notnithst:~~ltl ing a defect a s  to n par ty   rho does not com- 
plai11 of his nonjoi~~cler.  Ibid. 

# 10. Rights and Liabilities of Parents and Child in General. 
The  right of adoption is  not only beneficial to t h o w  immediately concerned, 

Inlt liliewise to  t he  puhlic. and  const rwt ion of the \tatnt(>s should not he  
~ ~ n r r o n .  or t c~ch~~ iva l .  Lorlir 1.. .lfrrrick. 799. 

# 1. SR~UIT and Requisites of Title by Adverse Possession, in General. 
When @-:Intors in :I tleetl of gift  reserve n life estate i r  themselves, the  

j i r i l ~ ~ t ( ~  :~( 'q~i i r (v  110 right of posstwion dur ing the  life of ei ther of the  grantore. 
l17iustctrtl I : .  Il.ooltrrt1, S14. 

Whc.rc, two 1)nrtics a r c  ill ] x~sscwio l~  of land, the  powessicln in law follows 
tl~c, titlc. I?)it7. 

# 2. IJresumption of Title Out of State. 
111 :~c~ticmh i n v o l r i ~ ~ g  titlc to r(:il property. n l ~ e r r  the Sta te  is  not a 1)nrty. 

trthc3r t h : ~ n  in tri:lls of protcitctl r ~ ~ t r i e .  1:litl for  the purpose of obtaining 
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gr:lnt\, the title ii: conc.ln.ivcly pre\nmwl to be out of the  State.  (I. 8.. $26. 
TIT(~r(2 v, St~lrtli .  141. 

ji 3. Actual, Hostile and Exclusive Possession in General. 
I'ossession, to 1,e adverse, n111st be nctwil. open. ilc~cidetl and a s  notorio~ls ;Is 

the  nntnre of tlit. property will permit. i~idicnting nssert io~l of esclnsive owic5r- 
sh ip  i ~ n d  of iln intention to  rs r rc ise  doniinion against  al l  other c4ainia11ts. 
Snc.11 lmsswsion must I)(, cwnt in~~ons ,  thong11 not ~ ~ c ~ ~ e s s n l . i l y  luic.e:~sing, for  the  
st :r t l~tory period. 1.rr11w 1'. C r c r ! ~ .  409. 

IV11ere 11lai11tiff's ('videnee tends to sliorv his :l(.t11:11 ~ ~ o s s f w i o i i  of a pa r t  of 
:{T.7-:1crcb tract  of li111(1 nntl hih continuons ol,cr;~tion of three o r  fonr mines 
t l i r r t~o~ i .  tlic qnc i ; t i o~~  1)ccomes ont' not of extent of possession I n ~ t  of i t s  char- 
acter,  n ~ ~ t l  :I clinrge to tlitl jury, t ha t  pl;~intiff'n possession wo111d depentl nl)oli 
the  size of his operations.  as error.  I h i d .  

# da. Hostile Character of Possession iis .%ffectcd by Relationship Re- 
twem Tenants in Con~mon. 

8 -If. As  Between Widow and Heirs. 

# dh. As Hct\vcen JIortgagor and 3Iortgagre. 

# 5. Srressity of Claim Vnder Known and Visible Lines and Bonndarics. 

5 6. Continuits of Possession. 
Possession. to  be adverse, rnnst Ire :1chn11, oprn, tlrcidrtl n~i t l  a s  ~ ~ o t o r i o n s  a s  

the  nature  of tlic property will permit ,  indicnti~ig assertion of exclusive owner- 
sh ip  and of a n  intention to est-e.rc'ise tlominio~i against  al l  o ther  claima~its.  
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ADVERSE POSSESHIOX--C'otrtinrtcd. 

Snch possession must be conti1111011~, thol~gll  not necessarily unceasing, f o r  t he  
s ta tu tory  periotl. 1-trrrw r.  Gu!/, 409. 

# Da. What Constitutes Color of Title. 
.I nitlow. ill 1)ossession of lands of w l ~ i c l ~  her  hi~sbrintl died seized antl 

~)osseswtl  ant1 in which she is  entitled lo  dower which was  never set apa r t  t o  
her. c ; ~ ~ n l o t  perfect title to the  premises in herself by claiming ntlverse posses- 
s i m  under color of t i t l r  for  sew11 years.  Ftrtxbota 1;.  Pcrrft .  21. 

\Vhilr a tltwl will give color of title so ns to permit a ple:. of the  s ta tu te  of 
limitations by the  gri111tee. even thongh the gr:tntor is  chargeable wit11 frantl, 
if t he  g rau t r r  ircce])ts the deed in good fa i th  \ ~ i t h o n t  linowl~xlge of the  fmntl .  
il(.tlii~l fri111t1 is neitller si i~~ctioneil  nor curetl by tht> s ta tn te  of limitutions. Ib i t l .  

\Vltvrt, one enters illto possession of 1 ~ n d .  1111der R deed p ~ ~ , r p o r t i n g  to convey 
the l i t ~ ~ t l  I)y tlefinitt, l i ~ ~ r s  ;ill11 l)o~intlaries,  n i l hou t  rrservrttion o r  exception. 
his tlrrtl coitstitntes color:~l)lr title to the  entire interest  and es ta te  ill the lantl. 
1-ullcc v. GI/!/, 409. 

A deed which is  inolwri~tive b e c . i ~ ~ ~ s e  the  lilntl intended to be conveyed i s  
iucnpn1)le of idrntific;itio~l. f rom the  description therein,  is  iuoperntive rls cwlor 
of title. Thontnx 1 . .  H i / ) / ) .  ,715. 

# Ob. Presumptive I'ossession to Outennost Boundaries of Deed. 

TVlitw olle enters into possessiun of l i i l~d.  ~ i n d e r  n rolclrahle titlt, which 
tlescribcs t he  lnntl 1 ~ y  definite lines antl bomntlr~ries, antl ocacnpies antl holtls 
:~dversely n portion of the  land within t he  bomntls of his deed, by caonstrnction 
of law his 1)ossession is  extended to tlte ollter bollnds of his deed. T~rrtrc~c~ ,r.. 
Gull, 400. 

a$ 13b, 1%. Time Secessary to Ripen Title by Adverse Possession Be- 
tween Individuals With and Without Color of Title. 

In r~ctions between individnnl litigrults, when one claims title to 1r111d I)y 
ttdverse possession nnd s11on.s such possession ( 1 )  fo r  seven rears  ~untler color. 
o r  ( 2 )  fo r  twenty years witl~oii t  color, eit11t.r s lmving i s  sufficient to estnblibl~ 
title. ('. S.. 428 and  430. T17ard c. Sti~itlr. 141. 

# 17. I'resunlptions and Burden of Proof. 
If  t he  l ife tenant  pnrc l l i i s~s  the property a t  :I stile to satisfy a n  t~ncumbrance,  

he  cannot hold sw11 prol~er ty  to his excll~sive benefit, hut will be tltvmecl to  
have mitde the  p ~ ~ r c h i ~ s e  fo r  the  benefit of himself and  the  remriintlermrtn o r  
reversioner. Foru bow 1 ' .  Perru. 21. 

The preanmptioll, tha t  one ill posst~ssion of the  sllrface of l ~ n d  has  also 
possession of the  minerills, does not apply whelk these rights have been segre- 
gated. 1-trnce c. Gir,~/. 400. 

The  p:irty assert ing title I)y ntlverse possession must car ry  the  bnrtlen on 
tha t  issue. Tllorrrns 1.. Hipli. 315. 

A par ty ,  entering into possession of lalid, i s  p y s u m e d  in law to enter tinder 
: ~ n d  in pursuance of his right, no mat ter  whilt may have he~?n his motive fo r  
the entry. TVir~sterrd r .  T17001nt'd, 814. 

## 19, 20. Suffirienca. of Evidence, Sonsuit and Direci:ed Verdict-In- 
structions. 

Where plaintiff's evidence tends to s l ~ o ~ v  his :ictu:ll possession of a par t  of a 
3'75-acre t r ac t  of 1;tnd ilnd his continuous operation of three o r  four  mines 
thereon, the  question becomes one not of extent of possession but of its charac- 
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ter, a r i d  x charge to the  jury. that p l a i n t i f f ' s  possession m o n l d  depend upon the 
size of his operations. w a c  error. T7ancc v. Guy. 409. 

APPEAL A S D  ERROR. 

I. Nature and Grounds of Appellate 
Jurisdiction. 

1. I n  general .  Shepard  v. Leonard ,  
110; S. v. McKeon, 404. 

2. J u d g m e n t s  appealable.  Duplin 
County v. Ezzell. 531: Suddre th  
v. Char lo t te ,  630; Util i t ies Com. 
v .  R. R.. 840; S immons  v. Sim- 
mons,  841. 

3a. Par t ies  who m a y  appeal.  Snipes 
v. E s t a t e s  Admr. ,  Inc.. 776. 

4 .  Academic questions a n d  advis- 
ory opinions. Groves v. McDon- 
ald,  150; Suddre th  v. Char lo t te ,  
630; S t r a k a  v. Loan Carp. ,  662; 
Simmons v. Simmons. 841. 

5. Motions in Supreme Court. S. v. 
hlcKeon, 404; TT'arren v. Max- 
well. 604. 

11. Pre~entation and Preservation of 
Grounds of Review. 

6a. Time of t a k i n g  objections a n d  
exceptions in general .  S, v. 
Grainger,  716. 

6b. F o r m  and sufficiency of excep- 
t ions in genera l .  S. v. Dilliard. 
446; S. v. Grainger,  i16 ;  Bai rd  
v .  Baird .  730. 

V. Docketing Appeal. 
18. Certiorari .  In  re Jeffress, 273; 

W a r r e n  v.  Maxwell. 604; H u n -  
sucker  v. Winborne.  650. 

VII. As~ignmentfi of Error. 
23. F o r m  a n d  requisites of assign- 

m e n t s  of error.  S. \-. Dilllard, 
446. 

24. Necessity of exceptions to  sup-  
port  ass ignments  of error.  Cur-  
lee v. Srales,  788. 

.XI. Review. 
3ib.  J l a t t e r s  in discretion of lower 

court .  P h a r r  v. P h a r r ,  115; S. 
v. Far re l l ,  321; F r a n c i s  v. F r a n -  
cis. 401: P a r k .  Inc.. v. Brinn ,  
502; S. v. Suddre th .  610; S. v. 
Rising,  74i. 

3ic.  I n  i n j u n c t ~ v e  proceedings. Smi th  
v. Bank.  249: Dickensheets v. 
Taylor,  5i0. 

3ie. F indings  of fac ts .  F ish  v .  H a n -  
son, 143; IIarrison v. Darden ,  
364; Dickensheets v. Taylor. 570. 

38. Presunlptions a n d  burden of 
s h o n l n g  error.  I n  re XViil of 
('onrrer. 34: S. v. Vicks. 384. ~. . 

3tia. Preju<licial  a n d  harmless  e r ror  
In general .  Gibbs v. Russ,  349; 
Gillis v.  T e a  Co.. 470. 

39d. Harmless  e r ror  in admission or  
exclusion of evidence. Gibbs v. 
Russ. 349. 

39,. Harmless  a n d  prejudicial  e r ror  
in instructions.  \T'onds v. Road-  
way Express,  Inc . ,  269. 

39f. Harmless  a n d  prejudicial  e r ror  
in f o r m  or  number  of issues. 
Wingler v. Miller, 15. 

39g. Burden  of proof.  Gibbs v. RusS, 
319. 

40a. Review of exceptions to  judg- 
m e n t  o r  signing of judgment  or  
to  finrlings. Smi th  v.  Smith.  
4 3 2 .  

40e. Review of j u d g m e n t  on motion 
to nonsult .  Wingler v. Miller. 
15; Gregory v. Ins.  C o .  124; 
P a p p a s  v. Crist .  265; Stell V.  

Trus t  Co., 550; W a r d  v. Smith.  
141; Gibbs v. Russ,  349; Daugh-  
t ry  v. Daught ry ,  528. 

40f. Review of judgments  upon de-  
murrers .  Warren  v. Xaxwell ,  

VIII. Srieffi. 604. 
29. Abandonment  of exceptions by 40g. Review of consti tutional ques- 

failure to  discuss same in brief. tions. S .  v. Farrell .  321. 

S. v. H u n t ,  173; Wlngler v. Mil- 
ler. 15 ;  S. v. Smith.  4 5 i ;  Gillis v. Rehearings' 
T e a  ('0.. 470; Crone v. Fisher.  43. Determination of petition to re- 
635; S. v. Epps ,  741; Curlee v. hear .  Montgomery v. Blades. 
Scales. 788. 331. 

IX. Dismissal and Reinstatement of Ap- XIII. Determination and Disposition of 
peals. Cause. 
30b. In  Supreme Court. Shepard  v. 49b. S tare  Decisis. Byers v. Byers,  

Leonard ,  110; Hopkins  v. B a r n -  85,  
h a r d t ,  617. 

5 1. Nature  and Grounds of Appellant Jurisdiction of Supreme Court in 
General. 

If the Superior Court  acts w i t h o l ~ t  jurisdiction, on appeal the Supreme Court 
acquires no jurisdiction and will. e x  nnLro I I L O ~ W .  disrnis~ the case. Shcpard I,. 

Leonard ,  110. 
An appeal i\ for the purpow of correcting alleged error< of law apparent on 

the face of the record. S .  ?;. Mch'cow, 404. 
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2. Judgments Appealable. 

An i r r e g ~ ~ l t l r  jl~tlgmtmt i s  one r p ~ ~ t l e r r d  cwntrnry to  the  cowse  and  practice of 
tllt3 cuonrt. a~iitl n  notion in t h r  c*;lilsr to rt3t :~ s i t l r  n j ~ ~ d g n l e n t  o r  to w c a t r  
~ I I ~ I S ( Y I I I ( ~ I I ~  (IQcrees :III(I p r o c ~ l i ~ r t ~ ,  011 tli:, gr01111(1 of i r r e g ~ ~ l i ~ r i t i r s ,  properly 
t t t  ~ t s t i o i ~  f o r  j l i i  t i t  J)11p7it1 Cotoit!~ 1 . .  E : Y (  11. 531. 

JVl~t~rtb 111:1intiff' 1i:ls s ~ l o c t t ~ l  a11 improper r tw~edy and  disniissi~l will not e11(1 
tlit, c ~ r ~ ~ t r o v t ~ r s y .  this ( 'onrt, in t h r  ~,sc>rcisr  of i t s  t l iscrrt iol~,  111:1y r s p r c w  :ilk 

o l ) i n i o ~ ~  on the merits  of the  ex tq ) t i vc~  i i s s i g ~ ~ n l ~ i i t s  of t,rror ilil(l fi11:11ly (1cci(k3 
1 I l l 1  t t  Sl/tltl1Y1tli I.. ('11 f l l ' l~ t t (~ .  &TO. 

So :11111t,:11 litv ~ I Y I I ~  :I r t ~ f ~ i s : ~ l  by the, Snperior L'onrt to (lisniiss i111 or(lt,r o r  
l ) r o c t b ( d i ~ ~ g  l>rol)t,rly (,(srtifie(l to i t  by tht, T7tilities ~'oninli ;wio~i,  :IS s11c11 ~ I I I  

:11qlea11 is 11rrn1;1t11r(~ : I I I ( ~  f n ~ g n ~ e i ~ t n r y .  7'tiliti(,s ('oirl. I.. h'. A',. 840, 
111 c .o~~trml l t  l)roc.cwli~lgr I)y ;I wiftb :lgilinst hc>r I I I I ~ ~ I : I I I ( ~  f ( ~ r  f i i i l l~ro to 111:lli~ 

t11in1o11y p : ~ y n ~ e i ~ t . %  wl~thrt, there W:IS 21 j~~dgnle i i t  for  the  wiftm :111d tht> 1111s11ni1(1 
1):lid all  ~ ~ I O I I I I ~ S  ~ I I  : ~ r r o a r s  I I ~ O I I  his : ~ r r w t  by the  s1ieriSf. 110 i1111~:11 li(3s. 
Sinznzorru z'. h'ijitti~otis. 841. 

# 3a. Parties \Vho May Appeal. 

9 4. dcaclrtnic Questions and Advisory Opinions. 
111 n civil :~ctioil 11y ;I school p r i~ i c ip :~ l  a g i ~ i ~ ~ s t  the school co~n in i t tw  to cleclnrc~ 

rights ~ i n t l r r  :I colltr;~cT :IS IIigli S(81iool Prilrc.il);il ;riltl to ~?njoin  i t s  I)rruc,ll. 
where  pluiiitiff allrgrtl thiit, f o r  tlw svhool yt3iir I!)$'-48, he  gave (l~it,. 1eg;il 
uotice tlnlt his colitrirct \vns still in force ;inti acct~ptcvl i t  for the  coming year,  
; ~ n d  :I t rmpornry rt~str; l ining order w:ls issl~c.tl, ant1 lit~artl oil 22 Sep t tml~ t~ r .  
1942, n11ere11l)on the  ortler \ w s  tlissolvt~tl ant1 the  nction ~lisnlixsetl. II(,ltl: 
(1) The  tlissolution of the  restr:liiliilg ortler wns proper :  ( 2 )  T h e  disinissill 
of the  ;~ct ion  w:is er ror .  (;t~)rc,s r.  .lic~l)oticrltl. 150. 

\\'hert1 p l ; ~ i ~ ~ t i f f  llns selected ill1 improptxr remedy ilnd dismissi~l will not vnd 
the controversy, this ( 'ourt ,  in the  escrcise of i t s  tliscrrtion, m:~y esl)rt3ss it11 

opinion on t h r  merits  of t11c c l s c t , l~ t i~ r  : ~ s s i g ~ l n i t ~ ~ ~ t s  of e r ro r  :nit1 fiii:~lly tlccitlc 
the  matter.  R~tddt'c'tlr I . .  t'lrcct.lottc~. Ci30. 

I t  appearing tliilt the w l c  so l~gh t  to lw prrvt,ntetl h:ls lwru Ily consent co~ l -  
s~imrnatrt l  ;rntl, :IS : ~ i ~ t l ~ o r i z t d  I)y ortlt9r of court ,  coi~firmrtl :ind tletd to the  
p n r c l i ~ l s ~ r  rs t~cntc~t l  :III(I drliverrtl, the  i1l111c:ll from the  order tlissolvi~lg the  
res t rn in i l~g ordtxr will bt' tlismissed. Strtrktr z'. Lou11 Gorp., 662. 

I n  contempt proceedings I)y t i  wife agninst her  hnsbtlnd for  failure to mitlte 
;~liniony 1)iiyments. where there n-;IS :I jntlgmrnt fo r  the  wife and  the  linsbantl 
l)tti(I al l  ~ I I I ~ O I I I I ~ S  in : l r rwrs  11po11 his t~rrt lst  l ~ y  the  sheriiT, I I O  appeal lies. 
S i r t rv io )~~~  r. Sirrititoirx, S41. 

8 5. Motions in Sup~wne Court. 
On n motion in ar res t  of judgment, n~nt le  originally in t he  Supreme Court, 

i t  i s  appropriate to  grant  t he  relief, when. ant1 only when, some f a t a l  e r ror  o r  
defect appears on the fnce of the  record proper. 8. Y. XcIi(vrt ,  404. 

Where plaintiffs' ctlnse was  heard,  in the  court  below, indt~pendently on the  
merits, and action on tleninrrers was  reserved without p r r j n d ~ c e  to the  tlefend- 
:lilts, n demurrer  o1.v tc '11~8,  renewed in  th is  C'onrt, brings both questions up fo r  
clecision. Il'urrwl z'. .lIctxirt 11, 601. 
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# fib. F o r m  a n d  Sufficiency of Kucq)t ions  in General .  
I:~.o:ltlsitl~~ r sc~vp t i t r~~s  ~v i l l  I I O ~  Iw co~isitlerotl. Tht, :issignmt'nt nmst ~ n r t i c r l -  

1;rriztt : I I I ( ~  l loii~t  O I I ~  sl~c~.ific.;~lly \ v h ( ~ r ~ i ~ ~  tlle c o l ~ r t  f : ~ i l t d  to c h r g c  the law 
; ~ r i s i ~ ~ g  (111 thc~ evit lc~~~c.t~.  h'. I.. l)il1;(11.(7, 4 4 f i  

A i ~ ~  ol~jt ,(Tio~i to i ~ ~ s t n ~ ( T i o ~ ~ s  ill :I (.ri11ii11:11 (,;lsfx (111 the  groil~lil t11nt t h r  1ll:lll- 
11t.r of l ~ ~ , c ' s c ~ r t i l ~ g  tllr. St;ltv'i ( . o ~ ~ t ( > ~ ~ t i o l l s .  :111i1 the  grc?ltrr pronlil~cwce giwl l  
tl~chn~. :rnlolu~tt~tl to ; I I I  t lsl)i.t 'siio~~ of ol)inioi~. is  :III o ~ c ( ~ p t i o ~ ~  to  the  rule th:lt 
: I I I  ol1jc1c.tic111 innst I ) ( ,  I I I : I ~ ( '  a t  t 1 1 ~  timc': i~ut l  it is  not :I 11ro:itlsitle rscrptioll, if 
m;1(1(, xvitl~ ~ I I ( . I I  l ) :~r t i~ .n l>l r i ty  :IS to g n i 1 1 ~  the  eonrt to tllc oI)jectio~lal~lf? f?:l- 
t ~ ~ r t s s .  S'. I . .  C~~riir!/c,~~. T l ( i .  

\ V l l ( ~ r ~ .  in :I c.ri~niil;rl p ro<cyq t io~~ .  tl~c,rc, is :I ~lnlneric.al prepolldrr:~nt.r ill thc  
s t ; l t ~ ~ l l l ~ ~ l l t  I1y tll0 co11rt of thc, St;1tv~s ~~olltPll t iol~s.  rPfer:lllle llatllr~llly to t l l~ ,  
tliffrrc~~c.c,. 110th ill tht, c . l ~ : ~ r : ~ c t c ~ ~ '  :111tl voliu~le, of evitlt.uec on the  rcspcctivc 
iitl(,s, t l~c~r t ,  is 110 (.:illwb of 1~g:11 ol~jection.  l h i f l .  

,111 esc~~11tic111 to tll? c.011rt's ch:irgr, t11:lt it fiiilrtl to s ta te  in n pliiin n11d cor- 
r c~ . t  I I I ; I I I I I ( ~ I .  th(. ( ~ v i ( l ( > i ~ ( v  : I I I ~  l;l\v n r i s i ~ ~ g  t 1 1 ~ r ~ o 1 1  :IS provitletl ill C. S.. -764, is  
:I I~ro;~t ls i t l (~  c~scc , l ) t io~~ :111tl l~rescil ts  no c l l ~ w t i o ~ ~  for  tlrcisio~r. Rnitd 1.. R(ri1~1. 
3 0 ,  

a IS. Cert iorar i .  

a 23. F o r m  and Requis i tes  of Ass igmnents  of Error. 
I<roadcide esceptious will no t  l)e considered. The ass ignme~l t  must particu- 

larize and point out q)ecifically \ \herein the  court  failed to  charge the  law 
arising 011 the  e v i d r ~ ~ c e .  8. I . .  D ~ l l ~ a r d ,  446. 
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8 24. Necessity of Exceptions t o  Suppor t  Ass ignments  of Er ro r .  

(311 f ~ p p e a l  a n  i~ rgnmen t  nnsnpported by exc8el)tion and  1111 ~xcep t ion .  without 
nrgllment o r  citation of authority.  present no cl~ie\tions for  the  C'ourt'+ deci- 
.<ion. ('lo.let~ c. Bct~ks .  788. 

jj 29. Abandonmen t  of Except ions  by F a i l u r e  t o  Discuss Same i n  Brief. 
Exceptions referred to  in defendants' brief a s  "formal exceptions" rind a s  to 

which no argument is  made antl no  iiuthority cited a r e  deemed nb;~ntloned. 
Iinle 28 of Rules of Practice in the  Supreme Court. S. 1.. Hunt ,  173 : IT7it~qlo. 
r.  -11 i l lrr  15. 

I+:sctnptions not argued o r  referred to  in iippellm~t's 1)rirf :Ire tlreined ilbi111- 
tlonetl. I inle 28. Rules of Prtirtice in t he  Supreme Court. 221 S. C'.. :@Z. ,'s. r .  
AY)Ilitll, 457. 

Exceptions not discussed in appellant's brief a r e  deemetl aht~ntloned. Iinlv 28. 
Gillis 1%. Tcn ('0.. 470. 

Appellant's fnilnre to present argument  t ha t  there was  incnfticient evitlt~nce 
to be snbmitted to  t he  jury of actionable negligence on his (defend:~nt ' s )  1)art. 
ic t t ~ n t t l m o ~ ~ n t  to :In admission of sufficient evidence to cnrr:; the c:lw to the  
jury on thilt issue. Crone c. Fisher ,  635. 

Escaeptioiis not set  out ill appellant's brief a r e  taken a s  nhandoned. Rnlr  28. 
S. r .  E'pps .  741. 

On r~ppeal  a n  argnment  nnbupported by exception antl a n  esception, witl lo~lt  
argument o r  citation of authority,  present no questions f o r  the  Col~r t ' s  dt,cision. 
C'ii~~lci' c. Brtr1c.v. 788. 

@ 30b.  Jur isdic t ion  a n d  Hea r ings  of Mot ions  t o  Dismiss i n  t l ie Supreme  
Cour t .  

I f  the  Superior Court  ac ts  without jurisdiction, on appeal the  Snpreme Court  
ncquires no jurisdiction and  will, ex wc'ro motu, dismiss the  cab?. 811(!/)(11d v. 
LcoItard, 110. 

Where there i s  a defect of jurisdiction o r  tlie complaint failh to <t :~te  a 
cause of action, and  such defects appear  on t h e  face of the  r ~ v o r d .  this ( 'onrt  
will r z  mero motu dismiss the  action. Hopkins V .  Barnhardt .  (317. 

7 .  Ma t t e r s  Reviewable--in Discretion of L o w e r  Cou~r t .  
A motion to  amend pleading i s  discretionary with the  t r ia l  co11rt arid is not 

revi tvable  on appeal. C .  S., 547. P h a r r  v. P h a r r ,  116. 
Ordinarily, whether  a cause shall  be  continued is  a ma t t e r  n h i c l ~  rests in the  

sonnd discretion of the  t r ia l  court  and. in t he  ahsence of gross t t b ~ ~ s e ,  is  not 
s~lbjec t  to  review on appeal. A'. 2;. Farrc l l ,  321. 

The allowance o r  denial  of a motion to set i~s i t l r  the  vrrilict, on the  ground 
of an  excessive recovery, is  within t he  sonnd discretion of the tr ial  judge. 
Francis  v. Francis,  401. 

If any pleadings, summons, affidavit. or order  is  lost o r  withheld by : ~ n y  
person, the  court  may anthorize :I copy to he filed mld used instead o f .  the  
original, C. S., 644; and  the  judgment of t he  tr ial  court  permitt ing lost pleiltl- 
ings, etc., to  be substituted, is  not reviewable. Pa rk ,  IIIC., 9:. Brin11. 502. 

I f  a motion to  quash i s  not made before a ple:t of not guilty, the motion i s  
ntldressed to  the discretion of the  t r ia l  court  and  is  not reviewable on al~peill. 
8. c .  Suddrcth,  610. 

The general rule is  t ha t  t he  allowance of a motion fo r  cwntinuance i s  in the  
sonnd discretion of t he  t r ia l  judge and  not subject to review in the  absence of 
a l ~ n s e  of discretion. S. r. Rising, 747. 
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\Vhrrth ;I c.riminal prosecantion is  contii~netl to the  nes t  regnlirr term and  
lwior thr re to  call t4 for  tr ial  ;rt a sprc~inl term. tlrc~re is  no e r ro r  for  the collrt 
to refuse :I (~11itin11:1nct~ to su(.11 rt\p11:1r ttlrnl, 011 the gronu(1 of the  ~lnavoitl : lI~lt~ 
; ~ l ~ s ( ~ l ~ c . t ~  of ; I  ~ n ; ~ t e r i : l l  t ~ x y s l ~ t  \ v i t~~ t , s s  for  t le fn~se .  it :ipl)c':~ring tha t  the  solicitor 
:~grevtl i111t to o W ~ r  evitIe~i(~e o ~ i  the f;~c.ts, wliicli it I\.;IS ;~lleged w11111tl lw (lwitx(l  
11y snch ;~l~s tbr~t  witness. Ihitl. 

' 1 ' 1 1 t b  rrf11si11 to :~llo\v :~c.cnscd to reopen the  (,as(. :~nt l  i11trotl11c.r fllrtlirr evi- 
tlvi~t.e. ;rfter the talciug of t~r i t ln ice  hat1 11ec1i closed :ant1 s~)lici tnr 's  xrgurner~t 
cw~~clntltvl. \v :~s  withi11 tht, soluitl tliscrction of the tr ial  jl~tlge and  uot snbject 
to i t  t for  ~ : i i f s t  : t ~ ~ ~ t s ' t l i e r e o f .  Ihid. 

# 3 5 ~ .  >ta t t e r s  Rev i twab le  i n  In junct ive  Proceedings.  

# :%'ita. Find ings  of Facts .  

Fil~tlitigs of fnct tty t l l ~  court ,  wl1~11 n jury tr ial  hils beell w i ~ i w t l  I)$ consfwt. 
will I I O ~  he dist~nrbrcl on i i ~ ~ t ~ : i l .  if based 11pon comwtent  evidence. ('. S.. 56!). 
Pi.slr I . .  11~~1i .~o11,  143. 

0 1 1  :I t~)nse l i t  refere~rc~e the  tintliugs of fi1c.t 1))- tlic rclferee. :111provrtl 113. tlics 
j~~t lg t , .  ;ire c.onclnaive 011 a p ~ e n l  if tlitsrr is  c8onipr~tent rvitlrnce to snl)port tltts 
findi~lps. Ilcc~'ri.sotr 1'. lItr,'clt~rr, 36-4. 

I ' l ~ o ~ i  f ; ~ i l n r r  to I ~ r i ~ i g  I I ~  the  rvitlr~ic.e 011 :11yw:1l. there is  :I prt%nrnlttio~i tlliit 
I f i l i s  of 1 r e  I s o t  I t i  v i n e  Ihicl .  

011  ;1111)(,;11 from 21 r111ii1g of the lower ( w ~ i r t  t h : ~ t  plaii~tiffs a r e  enti t lrd to : r ~ i  
t v ~ s ( ~ i n t ~ i ~ t  :1ii11 :III i~ r j~~ i i c t i o i i  : ~ g i ~ i ~ ~ s t  (lt~fentlttl~ts. preventing i t s  o L ) s t r ~ ~ ( T i o ~ ~ .  
where thts f ; ~ c t s  (111 \vliic.h the rnliilg is  l):lsetl :ire t~onliicting : ~ n d  iunccrti~in. 
the  j ~ ~ ( l g m t ~ ~ ~ t  11ttlc1w will IN*  v:1~:1te(l t111tI t l i ~  (~111se r~rnan(le(1 for  f11rt11car pro- 
ccwl i~~g- .  I)ic~i~c~?rslit'c~ts 1 ' .  Ttr!/lor. 570. 

# 81.1. P w s u n ~ p t i o n s  a n d  Burden  of Showing  E r r o r .  

171)011 tiling :I cilveat to ti  will the Illlrderi of s h o w i ~ ~ g  reversible er ror  is  upon 
t*nvr;ltors. ; ~ n d  verdict nnd judgment will not he set  aside for  harmless erl'or 
or for  incbre er ror  nntl no more. It1 I T  IITiTI of ('oopr7r. 34. 

Whrro  tht. court. i ~ t  the  time testimony i s  withdrawn, tlrfinitelg instructs 
thr  j ~ i r y  ~ i o t  to  cotrsitler s ; I I ~ I ( ~ ,  th(%re is  ii p r e s ~ m p t i o n  011 apprtll t ha t  the  jury  
o t ~ e ~ e t l  s11c.h i ~ l s t r u c t i u ~ ~ .  nnlcw p r e j ~ ~ d i c t  :IIqw;trs or is  shown 111; :a~~pellilnt. 011 

whonl the I)nriloii rests. S. 1 . .  T7ic.li8. 384. 

# 3Oa. Pre judic ia l  a n d  Harmles s  E r r o r  i n  General .  

The  hnrtlrn is  on the  :~pl)ellant,  not only to hhow error,  but prejntlicial error.  
Grbbs 2'. KUSY. 340. 

I t  i. olily when the  court'.; r~ l l i ng  on home in l~ter ia l  mat ter  is  prejntlicial, 
n rno~~u t i t i p  to  the  deni:il of a s ~ ~ l ~ s t n i r t i : ~ l  r ight,  thnt  :I new t r ia l  will b r  granted. 
Cillrs v. 7'ca Co., 470. 
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A P P E A L  ASI)  EIIIIOII-('011 t i l l  rcc8tl. 

§ 39d. Harmless Error in ddmission or Exclusion of Evidence. 

h refusal  to  admit competeut evide~~c-e.  which. whew consitlt'red with a11 the  
other evidence, fails  to mtl1;e out n case fo r  the jury. is  h : ~ r n ~ l t ~ f s  error.  Gihhs 
2'. R I I Y S ,  349. 

396.. Harmless and Prejudicial Error in Instructions. 
Er ro r s  in the  court's charge, on a n  issue answered ill f i~ ro i -  of the  par ty  who 

mnlres t he  exceptive assignments of error.  a r e  harmlrss.  To be rt~versiblt~,  the 
e r ro r  must be material  and prejntlicial to  appellant's rights. ll'oods 1.. h'ocrtl- 
fcc/,t/ ICxprcsu. I I ? ~ . ,  m ~ d  S?callrl 1.. Rotrdlc.n,t/ Expt .css .  I I I ~ .  .. 3!). 

g 39f. Harmless and Prejudicial Error in Form or Sun~ber of Issucs. 

Where a s t ip~i la t ion  i s  entered into by colinsrl for  l)li~intiffs nntl t l t~ f rnd ;~n t s  
tha t  only one Issue may be subn~ittecl to  the  jnry ant1 the  p:lrties n;livc. the  
submitt ing of any other  iss~ie.,on nppeal the  (!onrt's cwnsitlrration is  limited 
to those esceptions and  assignments of er ror  bearing on tlicx single i s a ~ ~ t ,  ~1111- 
mitted by consent. Il'irlglo. L.. . l l i l l(>r, 15. 

39g. Burden of Proof. 
The burden is  on the  appellant. not only to  show error.  1)nt prcjndici:~l l b l m r .  ,, 

Gibby c. R I I Y Y ,  349. 

40a. Review of Exceptions to Judgment on Signing of' Judgment or to 
Findings. 

T h e  only exception, being to the  judgment bclow, presents the  qrir~+tion 
whether er ror  appears on the  face of the  record: ant1 the  j~ idgment  being a n  
essential par t  of t h e  record, the  Conrt  will take notice of er rors  :ippcwri~rg 
in i t ,  correct them and  enter  sncah judgment upon the  fact.: rhti~hliblletl : ~ h  i n  
law ought to be rendered. Rnt i t l~  c .  S n ~ i t h .  433. 

40e. Review of Judgment on Motion to Sonsuit. 

011 motion f o r  j~ idgment  of nons~i i t  the  evidence is taltrn in the light n ~ o c t  
favorable to plaintiffs, who a r e  entitled to the benefit of every r r : l so~~ i \ l~ l e  
intendment iipon the  evidence and e \ e r y  reasonable inferruce to be clr;1\v11 
therefrom. Il71?rgle~ v. -11 l l l o ,  15. 

I n  considering a motion for  nonsuit a f t e r  al l  the  evidencr of both +id?.;, the  
defendant 's  evidence, miless favorable to the  plaintiff, is  not to  he taken into 
consideration, escept when not in c o ~ ~ f l i c t  with plaintiff1\ rvldence, it m;iy 1)t~ 
w e d  to explain or make clear t ha t  which hnf been offered 11y plaintiff. ( ;I . ( ( ] -  
OQI @. Ins.  C o . ,  114; Pappas  v. Ci i s t .  26.7 ; Rtt 1 1  v. T I  rist ('0.. 550. 
d motion to  onsu suit tests the  slifficiency of t h ~  evitlence to  car ry  the  c ~ l w  to  

the  jnry and  support a recovery. The qnestion t h w  prefented if  :I q n r s t i o ~ ~  
of law und i s  always to  be decided by the  court. C .  S., 567. lt'nrd r. h1111t1r. 
141. 

Where the  only evidence to sustain t he  cause of action a1 eged by  plaintiff 
i s  incompetent, but erroneously admitted,  and  a n  appeal is  to ken by defendant 
f rom the  refusal  of judgment of nonsuit thereon, this ( 'o~i r t  will not o w r r u l e  
the t r ia l  court  and  g ran t  the nonsuit. G l b b ~  v. R I I Y S ,  34).  

When the  only defendants, who have  any  interest  ad re r s t  to the  plaintiff. 
more  f o r  judgment of nonsuit, C. S., 567, which is  granted,  objection and 
exception thereto, upon the  theory tha t  only some of tlefen~Jants lodged the 
motion, a r e  untenable. D a u g l ~ t r y  v. Datightr.y, 528. 
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I n  a snit  11s plaintiff. grnntor and debtor in a deed of t ru s t  on land, against  
dr fo~i t l :~~i ts .  1loltle1's of the dellt, f o r  nn ;~c .co~mti~rg .  upon motion for   onsn snit a t  
tht. claw of all  thc~ e r i t l e ~ ~ c e ,  which tended to show tha t  plaintiff rrnted the  
1:11itl.s ;r~itl the  rents were p ~ i r l  to the  said holders of the debt to be applied to  
the tlrbt i~licl i n t e r ~ s t  :1n(1 taxes, the w i d  holtlers of the debt n l l o w i ~ ~ g  tlitl 
l ~ r ~ l ~ t ~ r t y  to 11c soltl for t n rc s  and Iwcwming the pnrchaser a t  the  t n s  s;lle, i t  
n x s  cJrror fo r  thc' colirt to allon- the  motion. 011 the  g ' ro~~nt l  of ( 1 )  Inches or 
( 2 1  at l rc~rs t~  11oswssio11 mt l e r  :r rnlitl t ax  tlced. Rtcll 1.. Trlrst Co.. 550. 

5 40f. Review of .Judgments tTpon  D e m u ~ ~ e r s .  

IVlrerr pl:ri~iti@s' c;111sr \r;rs heard,  in the  court helow, independently on t h r  
merits. :rntl nctio~l on t l t ~ n i ~ u r e r s  was  rcsrrvctl n i t hun t  prcjnrlice to thr  defentl- 
;11it,s. :I t l t~murrr r  o w  tc'i~ris. rc~iewed in this Court, brings both q ~ ~ e s t i o n s  1111 for  
t lec is io~~.  1 l ~ t r 1 . i . 0 1 1  1 ' .  Maxzccll. 604. 

# 40% Review of Const i tu t ional  Questions.  

( 'o~is t i t~ l t ionnl  r ights :arc not to be granted o r  withheld in the court's tliscrr- 
t i o ~ ~ .  IVlirn ;I motion fo r  co~~t in lu lnce .  iu ;I criminal case, i s  based on a right 
gn:~r;rntertl by the  Frtlrrnl  : ~ n t l  S ta te  ( 'o~~st i tn t ions .  the  question presented is  
ant. of 1:1w anil not of tliscretion, irnd t h ~  ilt'cision of the  conrt helow is rrclritw- 
al)le. A'. 1.. f'ctrrc,ll. 321. 

a 43. Determinat ion  of Pe t i t i on  t o  Rcl l rar .  

l'(>titions to relleirr I\-ill l ~ c  dis~nissetl whr re  the  grounds of er ror  nssignetl 
:rrtL s r l l~ s t~ l~ t i i r l l y  the same ;IS on the former hearing, nnd no ne\r  facts :rpIwar. 
I IO Iirhw ; r~l thor i t iw citetl. :~n t l  no new positions assumed. R11lr 44. Rules of 
I r ~ t i c  I 1 S r n  r t  1 S ' 1 .  0 .llo)~tgnnzc'r!~ T. Blailcn. 3:31. 

49b. S t a r e  Decisis. 

E x ~ ~ r w \ i ~ n s  in irn opinion a r c  to 11c interpreted in connection with the  f:rc- 
1 i t t i o n  I r e v .  B~/ci:v 7.. Nvc'rs. 85. 

jjW 'ia, i c .  E l emen t s  a n d  Dcgrc r s  of Cr iminal  Assault-in C+nera l .  

IVlrerr in n tri;rl of all intlic.tnient. Jl ichir 's  Code, src. 4214, defendant is  
c.o~iric.trtl of a n  :~ss:ault with illtcnt to kill ilnd j ~ ~ d g ~ n e n t  rendered tha t  defend- 
an t  s r r r v  not less than three nor more t h a l ~  four  years in the Stnte's E'rison, 
there is  error.  a s  the offelisv is ;rt most :I rnisd~nie;lnor lmnishable hy f i ~ ~ r  and 
i n ~ l , r i s o ~ r m r ~ ~ ~ t ,  or 110th. in the  discrctio~l of the c o ~ ~ r t  :IS provided by C. S.. 421.7. 
S, I . .  (;rygor!/, 41:. 

# 8. W'arrant a n d  Indic tment .  
I n  a n  intlictmrnt. ~ i n t l r r  JIichie'< ('otlr, see. 4214. i t  is  not necessary to de- 

sc~rilw the illjury f ~ ~ r l h ~ r  th:ln in the  worct.: of the statute.  S. I > .  G ~ g o r t / .  415. 

9 14. Verdict  and Judgmen t .  

In  a prosecution c11:rrpmg : r s<n~~ l t  with intent to commit mpe,  where a t  the  
c.ol~cln.ion of t he  Stnte's eridnlcc. defendant tendered a plea of guilty of a n  
:ti\;l~rlt upon n fernale. and the  court  :rccaeptrd defendant's plea, the accepted 
~ ~ l e n  i< for  a misdemeanor nntler C. S., 4215. and judgment t ha t  defendant he 
colifined to  the  State'. P r i ~ o i i  fo r  not less than eight nor more than ten years, 
i s  r io ln t io~i  of S ('. ('onst, Art. I, sec. 14, and C. S . 4173. 8. V. Tymn,  492. 



906 ANALYTICAL IXDEX. 

Whtan accused is i~idicted.  under  C. S.. 4214, for an  assault  with illtent to  
kill and with a deadly weqpoll, the  omission, by the  court  in i t h  chnrge, of 

":lsstinlt with a deadly ~veapon" f rom the  cntalogne of permissible verdicts, 

does not deprive the  jury of the  s ta tu tory  authority to  conbider it. S. 1 % .  

U c ~ r t l c ~ ,  663. 
ATTOIISET , iSD CLIEST.  

1 Conlpensation of Attorn(,).-Lien a n d  Collection. 

111 this j i l r i sd i~t ion  i t  i s  l~ ( ' l d  t ha t  nttorney's f ? r s  ]may not bc t:~scxtl :IS costs. 

Hopl ; i~~a c. B a ~ - ~ r l ~ u v d t ,  617. 

111. O~mration and Lnw of t h e  Rond. v. Petroleum Carrier ('orp.. 224; 
9a. Attention to road and proper Gibbs v. Euss, 349; Russell v. 

lookout. Allen v. Bottling Co., ('utshall. 333; Crone v. Fisher, 
118; Baird o. Baird, i30. 636; Baird v.  Bairci. 73n. 

9 d .  Sudden emergency. O'Kelly v. 1611. Instructions. Ross v Greyhound 
Barbee, 282; Russell v. Cut- Corl~.. 239. 
shall, 353. 

12b. In approaching and passing v. W1bi1it.v of Owner for Driver's S e g -  
children on hlghway. Yokeley ligellre. 
v.  Kcarns, 196. 

1 2 ~ .  Sl~eeA at intersections. Ander- 
son v. Petroleun~ Carrier Corp., 
2 6 4 ;  Cab Co. v. Sanders, 6 2 6 ;  
Prone v .  Fisher, 635. 

11. Stopping. Barking and parking 
lights. Allen v. Bottling Co . ,  
11 8 .  

18c. ~ontributory negligence. Allen 
v.  Bottling Co.. 118; Anderson v. 
Petroleum Farrier Corp., 2 5 4 ;  
Crone v. Fisher. 635. 

I R c l .  Concurring and' intervening neg- 
ligence. Ross v. Greyhound 
Corp,, 239 

18g. Sufficiency of evidence and non- 
suit. Allen v. Bottling Co., 118; 
Yokeley v. Kearns, 196; Ross v. 
Greyhound Corl,.. 239; Anderson 

2::. In general. Baird v. Baird. 729. 
?4a. Agents and emgloyees in gen- 

eral. Russell v. Cutshall. 353. 
?Ib. Scone of emDlovment and fur- 

therance of  mister's business. 
Ibifl. 

24c. Competency and sufficiency of 
evidence. Gibbs v. Russ. 349; 
Russell v. Cutshall. 333.  

\ 11. Crinlinnl Responhibilitp. 
32a. Culpable ne(:ligence i n  operation 

in qeneral. S. v. Lowpry, 698. 
3?b. Proximate cause and ~nterven- 

ing and concurrent negligence. 
Ibid. 

32e. Sufficiency of eviclence and non- 
suit. Ihirl. 

8 9.. Attention to Road and Proper Lookout. 
('iirves on t he  road and darlrness are conditions :i motor;st is  r e q ~ ~ i r e d  to  

ti1lie into co~isideration in regiilat,iiig his speed "as m:1y 1)e n twssn ry  to avoid 

c~olliding with any  person, vehicle, or other conveyance." Sec. 105. ch. 407. 
Pnblic Laws 1937. C. S.. 2621 (290) .  Hr m ~ i s t  nperatr  his automol)ile n t  night 

so as to  be able to stop withi11 the  r;~tliiis of his lights. .411(3ir  1.. Xoftliyg Co.. 

118. 
The mere fac t  t ha t  thc  driver of :m automobile goes to sleep. while driving, 

is  :1 proper basis for an  inference of negligence. sufficient to make o ~ ~ t  n pri?)l(l 

fnric case and to  support n recovery fo r  injuries snstainetl by nnother thereby, 

if no circnmstmic~rs tcwling to escwt. or jnstify his conc11ict a r e  prorrn .  Rtrirtl 
r .  Bail-d .  730. 

5 9d. Sudden Emergency.  

K h e r e  plaintiff. :L guest passenger, and defentlnnt were driving. a t  night on 
a p:kued road in defendant's car. wheii suddenly the  l ights on the  car went out 
iind defendant,  a s  he  was slowiiig t l o m  to stop, nslrecl plaintiff to open the  

tloor and looli o i ~ t  and warn him of tlanger, which plaintiff tlitl, ant1 in response 

to such warning defendant cut liiq wheels hack on the pnveincnt so siitltlenly 

tha t  plaintiff was thrown from the  caar and  wac: injiired, tlefendn~lt Ivns con- 
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fro11t1~1 1vir11 ; I I I  e m ~ r g e i ~ c y  X I I ~  n i o t i o ~ ~  f o r  j11(Ig111ent 21s of 1io11s11it 11ropthrly 
; ~ l l o \ v t ~ l .  O'Jic'l1,v 1 ' .  Utrrb('cl. 2S2. 

111 tht, c.nscJ of all I l r g r ~ l t  enlorgelley ;III e m l ~ l o y e r  a t  t imes  may net so :IS to  
I~int l  hi.: 1~11111Ioy(~r w i t h o i ~ t  ~ ~ P T ~ O I I S  :111t110rity. ~ ' IISSI ' II  I.. C~ctnhrrll. 353. 

9 121). Opc'l'ation and Law of Road in Approaching and Passing <'hild~*cn 
on H i g h ~ ~ a y .  

1 1 .  Stopping, Parking and Parking Lights. 

111 ; I I I  ; I I T ~ I I I I  to r ( ~ ~ ~ v ( ~ r  11:1ii1;1g(+ fro111 : I I I  : ~ ~ ~ t o ~ n o b i I t ~  c o l l i s i o ~ ~ .  \vl~erc> 11(>f~l1~1- 
: I I I ~ ' s  tr11(.1< \v:I* ~ ; I I , ~ < I Y ~  ; ~ t  11iglit I I I I  thex r ight  <i(l(, of $1 22-foot p ;~ve( I  lligI~\vay. 
in tile mitltll~. of ; I  f o n r - t l s ~ ~ t l r s  of ;I milt, s t r n i ~ l ~ t - n w i ~ y .  \\.it11 lef t  wli t~c~ls t w o  
f w t  1 1 1 1  r l ~ r  ~ O I I I . ~ I > ~ P  a11(1 11-ith1111t l1:11,1ii11g light5 (111 rcJ:1r 11nt tl~txr(s I Y I , ~ ~ ~  l~qit , , , .  
tors ,  : I I I I ~  l ~ l : ~ i ~ ~ t i f f ' s  i ~ ~ t ( ~ s t : ~ t ~ -  rn11 1111 t11c3 r igh t  S I I ( I I I ~ I ~ ( > I ,  5 t r i k i 1 1 ~  t l ~ t ,  t1,11(.1i 1111 

ti](% r i g l ~ t  I X I : I ~  wit11 s11e.11 ~ I I I Y Y  t11:lt he, ; I I I I I  :I ] ~ I ~ , ~ I ~ I I ~ ( ~ ~  ~ v e r ( ~  killtyl. t110 ( . I I I I -  

t r i l~ l i to ry  11rg1igc~1lc.c~ of 111:1illtift"d i l l r( 'sI i~t t~ \v:ls sil('11 t l ~ t  j11(lglnt511t of 11011s11it 
s11st:1i111,11, .Ill( 1 1  I . .  1~ot t l i11v  C'o.. 11s. 

1 1 1  ; ] I ]  :](.tioll to ~ I Y , I I ~ ( ~ ~  fol' ~ ~ r O l l g f 1 1 ~  (I(?ltll ( ~ ; l l l s ~ ~ l  11y ; I I I  ; l ~ ~ t o i n o I ~ i l e  (y~l l i s io l~ ,  
\VI I I , IY .  ~ ~ l ; ~ i l ~ t i f f ' *  t~vi111~111.t~ t i ' l l l l ~ ~ l  l o  .~hO\v tll:lI hC'r illt('st:lttx (011 the' S I I I I ~ C I . ~ ~ .  
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en t  road )  driving h is  o w l  c a r  and the  truck of defendant (on  the  dominant 
road)  were  approaching the  h i g h w ~ y  jnnction, which was  well m ~ r l i e t l  on a l l  
sides by signs showing i ts  character  and  danger. both vehiclfss appareiitly going 
a t  a greoter speed thnn prudence demanded and neither driver slowing tlown 
fo r  t he  intersection, and plnintiff'b intestate failing to yield ~ n d  being Iiilled by 
the  consequent collision, mot io i~  for  judgment a s  of nollsuit w t s  properly 
allowed. A~rdo 'so~r  1 ) .  Pctrulcirwt C(ct.ric3r Gorp.. 2.74. 

Coiicedi~~g t h : ~ t  plaintiff, ill a n  nction for  tli~mngeq for  personal injuries f rom 
rill antomobile co l l i s io~~ ,  entered the  city street i n t r r s e c t i o ~ ~  a t  n hpeetl g r ea t r r  
thnn 20 miles per 11o11r nntl therefore in violation of the  city's or t l i~ i ;~ncr .  this 
\voultl only he pritttn ftrcio evidenct> of iirgligeiice and  not nef'1igenc.e p( I. sc2. and  
could not be held a s  n mat t e r  of 1;1w to  c o ~ ~ s t i t u t e  contri1)ntory ~~egl igei ic~c~ tha t  
\vo~ild b a r  plaintiff's recovery. Ct.o~rc t'. Fishrr .  63;. 

§ 18d. Concurring and Intervening Segligencc. 
111 a n  nction to recover tlamngt~s fo r  personal injnries to plaintiff. a p:lssen- 

ger  on tlefendnnt's bus, where the  evidence tended to show tha t  the tlrivrr 
stopped his cro\vdetl ~ I I S  a t  night on the  left-liaud side of the liigli\vay, in f ront  
of n filliug s t i~ t ion  \vlii(al~ w i ~ s  used :IS n bus stop, ant1 reqliestrtl p la i~~t i f t ' .  who 
was  near  t he  door, to alight so t1i:lt another  passellger roultl get off. which 
pli~intiff (lid, s tepl~ing illto the  l i igh~vny where 11r \\.;IS s tr l irk ant1 injl~rtvl  11s 
a ~ ~ o t l i e r  n ~ ~ t o m o b i l e  coming f rom the  opl~osite direction, drireii  b y  one intosi-  
cated. a motion fo r  j n d g m e ~ ~ t  ;is of 11o11snit w:ts 1)roperly drn:.etl. Kovs 1. .  Grc!/- 
11orrrrd Gorp., 23'3. 

18g. Sufficiency of Evidence and Sonsuit. 

I n  :In nction to  recover damages f rom a n  automobile collision, where tlefend- 
a ~ ~ t ' s  trucli wns parlcetl a t  night 011 t he  right sitle of it "-foot paved highw;~y,  
in tlic~ mitltlle of ;I four-tenths of a mile straight-a\v;ry. ~vi t l i  left wheels two 
fer t  on tlie concrete n11t1 without pnrliing lights on r e a r  but there were  reflec- 
tors, ;lnd pl;liutiffls intostate, a f t e r  applying his br;llies and  leaving skid m:lrlis 
on the  pavement fo r  100 to 100 feet, rail on the right shoulder str iking the  
trnclc on the  right re:lr with s~ic l i  for re  t ha t  he nut1 :I p;lssellger were liilled, 
the  contriblitory negligence of plniutiff's i~ l tes tn te  wns  such tha t  judgment of 
uonsuit s~ i s t l~ ined .  d l 1 ~ 1 1  v. B o t t l i ~ ~ g  Co.. 11s. 

111 a n  nction f o r  damages bnsrtl on negligence, resulting: in tlie death  of 
plaintiff's intestate,  n smnll hoy n i ~ d e r  eight years of age.  where plaintiff's 
evidence tended to show tha t  his intestate w:is strlicli with grea t  force by 
clefendaiit's automohile ant1 liill~'t1, in the  middle of a 3'3-foot city street ,  free 
f rom other  traffic, ns he attempted to cross the street ,  thnt  the  horn was  not  
sounded, t h a t  the  c a r  traveled (carry ing the  boy's body) 126 feet \)(.fore s t o p  
ping, and  tlie owiler wils heard to say  a t  the  scene of tlie :1c~c4tlrnt. "I told t he  
driver to  slow I I ~ . "  i l  jntlgment a s  of nonsuit was  reversible error.  Pokclc!l 
G ,  Kcccr~~s ,  106 

I n  nn action to  recover damagcs for  personal i n jw ies  to plaintiff. :l passen- 
ger on defendnnt's bus, where t he  evidencae tc?ntletl to  s h o v  t1i:lt the  tlriver 
stopped his cwwtlrd hns a t  night on the  left-1i:lnd sitle of the  liighwny, in f ront  
of ;I filliiig stntiou which was  used a s  n b11s stop, and rcqliwtetl pl;lintiff, \vho 
was  near  the  door. to  alight so thnt  ano th r r  passenger c.onl(1 get off. \vhic.h 
plaintiff did. s teppi~ig  into the  higli\vay where he  was  s t r~ i r l r  :tnd i n j ~ ~ r t , d  by 
another  n~ i tomol~ i l r  coming from the  oppositr tlirwtion, t l r iwn by one illtoxi- 
cnted, n motion f o r  judgment a s  of 11ons11it was  properly d r n i ~ t l .  lioss 1%.  Greu- 
hoirtid Corp., 230. 
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I n  ml atation to  recover for  wrongful death  caused by nn antomobile collision, 
where plaintiff's evidence tcnded to show t h a t  he r  intestate (on the  subservi- 
ent roatl)  driving his own ca r  and  the  truck of defendant (on  the  dominant 
road I were appro;~ching the  h i g h n . : ~ ~  j l ~ ~ ~ c t i o n ,  which was  well marlied on all  
sitlw I)$ signs showing i t s  ch:rrncLter autl danger,  both rehiclrs apparelltly going 
: ~ t  ;I greater  speed than prndence tlemnncled and neither driver slowing down 
fo r  the  intersection, mltl plaintiff's intestate failing to  yield and  being killed 
11y the  conseqnent collision, m o t i o ~ ~  fo r  jntlgmr~it  a s  of nonsnit was  properly 
;~ l l tnvc~l .  . . l~ td(~rso~t  c. P('tro7cuni Col.riw Corp., 254. 

I n  ; I I I  action to  ret20vcr damages fo r  prrsonal illjuries to plaintiff caused hg 
thcs :rllrpc.d ~iegligt,nt operation hy one of defentlnnts of a t r w k ,  jointly o\nled 
by 110th tlefeni1:rnts. wlirrr  n11 of plaintiff's c.ridence5, ntlmittetl ant1 rejected. 
taltcw ill i ts  most favor:lhlr light, t e ~ ~ t l s  to  show tlmt the  other defeiidant had 
no i ~ ~ t t ~ r w t  in. a11d received 110 heilefit f rom the  opt.rntion of thc tmcli  a t  t he  
t ime ill question. suc.h evi(1enc.r is  insufficient to estnl~lish the  relation hetween 
the t l t ~ f ( ~ ~ i t l a ~ i t s  of princip;~! ;riid a g r i ~ t  or t ha t  of p:rrt~lership ant1 judgmc.nt of 
~ ~ o ~ r s u i t ,  ;rs t o  tht' tlefc.ndal~t not o p e m t i ~ ~ g  the  trncli a t  t he  t imr  of the  accident, 
sust:rined. C i b h s  c. Ezcss, 3.19. 

111 a11 action f o r  damages for  personal i i~ jn r i e s  to  plaintiff, a minor, who was  
i ~ ~ v i t e t l  o r  permitted by corpor:rte d(~feiidants' driver to ride on the  rumling 
board of i t s  trncli, such injuries bring allegedly cnnsetl by the  negligence of t he  
driver. whore there  is  no evidence t h a t  thf~ driver was  acting in the  apparent 
scope of his :rutl~ority o r  t ha t  s n c l ~  a n  emergency existed ;IS would authorize 
the  driver to e ~ n ~ l l o y  assistiince. tlisrc~garding t 1 1 ~  qnes t io~l  of cor~tribntory negli- 
gruce, the  plaiiitiff' was  a tre.q)asser a h  f a r  a s  tllc corpornte defendant was  
concerlird, and jntlgnient of i~olisuit  a s  to  i t  was  p rowr .  Eussrll I : .  Cutshall, 
3.73. 

In :In nction fo r  damages fo r  ~e r son : i l  in jnr i rs  to  plaintiff hy negligence of 
tlefendant, where l~lxintiff's evit1~nc.r tentled to  show that  she ~ ~ 1 s  driving her 
car,  a t  20 t o  25 miles pc.r lionr. sontll on ;I city street  towards i t s  intersection 
wit11 another street  r ln~ii ing east :rnd \vest, alitl t ha t  defendant's trncli w:rs 
:rpproaching t l ~ v  i~~ tc r scc t ion  from the west i11it1 \\-as 125 f w t  t l i s t n ~ ~ t  from the  
i~~ tc r sec t ion  \v11(1n plaiiitiff ciltc.re(1 snnlr. :rnd said truck, ru~i i l ing  a t  45 miles 
per honr.  strnck pltnintiff's c t ~ r .  which was  withi11 4 f re t  of the  curb on the  
solit11 sitle of the  iiitc~rsection. I i l iwki~ig i t  70 feet into a stone wall across the  
strerst. motion of i~onsni t  properly tlenietl. C .  S., 567. C r o ~ ~ c ,  c. Fisho..  635. 

1'11(, nirre fac t  t ha t  the tlrivcr of a n  : ~ l ~ t o m o l ~ i l r  goes to .sleep, n-hile driving, 
is :I prollrr 1);rsis for  a n  infercant.e of nrgligence, sufficient to malie out a primer. 
foci(. c.:rse nnd to snpport a rcLco\-ery for  injuries swt;rinetl by another thereby, 
if no  c i rcnn~st : r i~c(~s  tending to excuse or jnstify his c u ~ ~ t l n c t  a r e  proven. Bai rd  
v. Ilu ird, 730. 

# 1811. Ins t ruct ions .  
V7l1rrc~ ;I Il;rsscxngt,r on a pnhlic blis nlights, on the  highway, a t  the request 

of t he  blrs tlrivcr, so tha t  another  passenger could get orit. and  i s  injured by 
: i l l  ; ~ ~ ~ t o n i o l ~ i l t ~ ,  comiug from the  opposite direction a i ~ t l  driven by one who is 
i~itosic:ctc~tl, i t  is  rc~vrrs i t~ le  c3rror for  the  court, i n  i t s  charge to the  jury, to 
comll;lrt2 these fttcts to :I c.nsc' ~v11(~r? a horse i!: left  m~liitcheil in the  street. 
ant1 is  fr ightc~~retl  by ;I strtmger ;111tl rnus  away, causing damage. Ross c. 
G w ! / l ~  olrr~d Gorp.. 239. 

23. Liabil i ty of Owner  for Driver 's  Negligence i n  General .  
Thc. negligent c~ontlnc~t of the  th iver  of a n  alltomobile, who is operating the  

c,Ir \\.it11 thv ~ ~ e r n i i ~ ~ i o n .  if ilot a t  thc' rrqnect of t h r  owner, who i i  prt+ent 
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and  luls the  legit1 right to control i t s  ol~erntion,  i s  i m p n t ~ b l e  to  the  owner. 
Tlie fac t  thut  the  o w l r r  falls  aqleep ant1 refrains f rom tlirrcting i t s  o p e r : ~ t i o ~ ~  
does not c'lii~~lg? tlie owuer's right o r  limit l i i~hil i ty.  Hoird 1 . .  R u i ~ d .  730. 

a 24a. Agents and Enlployees-in Genel.al. 

0rdin:lrily. one \r110 is ellgaged to oprricte :I motor r r l ~ i c l r  has  no  implietl 
author i ty  to  i n r i t r  o r  pertnit third prrsolls to r i t le;  ant1 the  employer is  not 
liable f o r  personal injnrie:: snstninrd by the  invitee whilr  in snch machinr.  
except. p r h n p s ,  when willfnlly :~nt l  m:iliciously inflicted. The p:lrticnlar 
nn tn r r  of the  enil~loymrut,  o r  tlie circvmstnncrs :it tlie tinlt,, or  i~cclniescencr 
on the  pa r t  of tht. enil~loyrr m : ~ y  c r r i ~ t r  i111 rswl)t ion to  thjs rule. Rctssell r.. 
('llt8li 1/17. 353. 

I n  the  c:ise of : IN ~ l r g e n t  emerg t \~~cy  n l i  eni1)loyet~ a t  tinies mag : ~ c t  so :IS to  
11i11tl his c~mplnyt~r \ r i t l lo~i t  p r r r i o l ~ s  :~nti iori ty.  Ihiti. 

24b. Scope of Employment and E'urtlleranc~ of Mastrr's Business. 

# 2 4 ~ .  Conlpetenq and Sufficiency of Evidence. 
111 :III  :~cTion to rtwwt)r tl:rni:~grs f o r  1wrso11ill i n jn r iw  to ::?lailltiff c2:lnsed Ijy 

tlw :lllrgetl iwgligtx~lt oprr :~t ion  by ollr of tleft~ntlants o f  :t t r  11ck. jointly ownet1 
h g  110th t1vfcntl:rnts. n-hcrc all of p1:lintiff's evidence. :~tlmittct l  ancl r ~ j e e t e d .  
t:lkrn ill i t s  most f : ~ r o r ; ~ l ~ l r  light, tends to  show tlint t he  o t l ~ e r  d r f r ~ i d : ~ i ~ t  11:rtl 
no i n t t w s t  in. nntl receivtd no Iwlletit from tlw ope r : l t i o~~  of tllr truck a t  tlits 
time in q l~rs t ion ,  sn(*11 rri t l t '~lce is ins~~ff ic ient  to c~st:ll~lisli the  rc.l:~tion l)rt\vec~11 
th6. t l t~ftwtl:~~lts of l)riu('ipi~l :t1id ilgrlit o r  t h ~ t  nf ~ )n r t~ i e r s l i i p .  Oihba  1.. Rlrss. 
34:). 

The mere o \ r ~ i e r s l ~ i l ~  of : I I I  intcrcst  in :In :lntomol~ile does 110t mi~lie t he  owner 
of s ~ ~ c l i  interest  1i:rl~lt. for  i11jl1ric.s c i ~ i ~ s t ~ t l  l ~ y  the n l~tomobi lc :  nor i s  n p l r tne r -  
sh ip  linllle for  :in i11jlu.g t l o ~ ~ c  11y s11c.11 rr11ic.lt. on.~ltxtl l ~ y  it jf the  driver, even 
thungli a par tner .  be not :~c t iug  withi11 the  scollt' of tlir b w i l ~ e s s  rind antl iori tg 
of tlir l ,artnersli i l~.  I bid. 

I n  :in ac8tion fo r  tlaln:rgt~s f o r  11c~rsoi1:11 in j l~ r i c~s  to p l i~ i~l t i f l ,  n nii l~or.  who w:rs 
invitetl o r  pernlittetl 11y corllorute t l t~fr~lt lnnts '  driver to ritlt, o ~ i  the r ~ l l l ~ i i ~ ~ g  
I ~ o t ~ r t l  of i t s  t ruck,  s11c11 injlurivs bring nllrgedly c:111sec1 I I ~  tlie nrgligrnee of 
the t lr irrr .  w h t ~ e  t l i r r r  is no eri t lc~lce tllnt tllc t l r iwr  w:la i l c t i ~ ~ g  ill the ;IIID:II'- 

ent  scope of his a~i t l ior i tg  o r  t l i t~ t  sncll : I I ~  e n i t ~ r # e ~ ~ e y  existed :IS ~0111d i l~lt l ior-  
ize the, (lrirt>r to t~i111110y :rssist:t~ice. tliv 111:1i11tiff W : I ~  :l tre:q~:~sst,r, : ~ n d  jll(1g- 
merit of 11ons11it :IS to i t  W:IS 1 , ro l~er  IZ~tssc,ll 1 ' .  ('~ctslrrrll. 8 X .  

# 32s. Culpable Segligence in Operation-in General .  
T h e  r i o l i i t i o ~ ~  of it traffic l : ~ w ,  ~ i ~ ~ i ~ ~ t c ~ ~ ~ t i o ~ i : ~ l l y  o r  merely tlirongll i l  \r:111t of 

ortliucry c:lrt'. will 110t coilstitntc c * u l l ~ : ~ l ~ l ( ~  ~~ t ,g l igcue r  n n k w  tl lr  ~\rohil \ i tet l  
act  is  ill itsvlf tl;liig:.csro~~s-i.(> .. lilwly lult1c.r rhc. c i r c l ~ ~ ~ i s t : ~ ~ ~ c c ~ s  to rrsnlt  ill 
(le:~tli o r  g r w t  bo(1ilg 11:1rn1. S. I.. I,oic( I , ! / ,  .7!lS. 

'l'l~cl v io l :~ t io~i  of st:lt~ltt+. :lg:li~lst (lrivilig : I I I  ;111toniobi1(~ \ r l~ i l (>  i ~ ~ t o s i c : ~ t ~ d ,  
<', S,*  2CLl ( 2 S 6 ) .  :111(1 n ~ n i n s t  f t~ i ln rv  to g i r ~ ~  c t>~ t :~ i i l  sigu:~ls,  ( ' .  S , .  2W21 (301). 
if c w ~ ~ c ~ ~ l ( ~ t l ,  is I I O ~  sutiieiv~it to sllst:lil~ :I ~~ i . o s (~ ( . i l t i t r~~  for  i ~ i v o l i ~ i i t : ~ r ~  111:1n- 
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slaughter. lulless a causal  relation is shown h e t \ ~ e e n  the  lrrrach of the s ta tu te  
and the  d r i ~ t h .  S. 1'.  I,oic-o~,i~. .XIS. 

a 32e. Sufficiency of Evidence and Sonsuit. 

I n  ;I c.rimin:rl proseention for n fc~lonio~w slaying. by a n  antomobile cc~llision. 
wlierc~ all tcstiniony trntlcd to ,show no esc~?ssi\-e >pertl, no clear eridence of il 

left tlu.11 in frollt of the o ~ ~ c o m i n g  c:lr \~liic.h hit  tlefentlant's c a r  causing thc  
t l~:i th.  110 f a i l ~ l r r  to g i w  any sig11:ll \rhic~h (1efcntl:lnt was  nntler ohligation to 
give. and tlicg orily cri( l(w~.( '  of i l l toxi~nt ion  of the d r f end i~n t  wa.s by one witness, 
coutrnry to  t ha t  of seTer:rl others. : ~ n d  whcre there was  no contention by the  
S t i ~ t e  tha t  i l (~ fe~ i t l :~~ i t ' s  cw~itl~lct \\-;IS snc.11 :IS to snst:lin :I conrictioll a t  common 
I:rw irresprcti~cx of tho st :~tl l tes.  ('. S.. ?(El ( 2% I .  i11111 26'21 (301) ,  motion fo r  
j n t l g lnc~~~ t  of I I O I I ~ T I ~ ~  s ho~ l ld  I ~ i ~ r t '  I IPCI I  nllo!\-etl. h'. r .  I,orc'c,~y. 598. 

I . ~ M J I I  jntlgri~e~it  ~ t i s i .  ill n crirniii:rl 1rosec11tio11. :~gaincr t lefmdmit aiitl h is  
:1111)eara1ic'e ho11t1 : i~ id  S C ~ .  fu. s'rve~l 011 liis surety ant1 1ipo11 re turn  a t  n s1111sr- 
cll~cnt te rm jndgn~en t  :~lrsolute entered against  defendant and  surety. where 
snl)acqnwitly tlcfcnd:~l~t.: rnorc~tl to scd aside the  jntlgrno~lt for surprise and 
rscwsat~lc  neglect. C. S.. 600, for  t ha t  the  case did not :lpj)ear on the  calendar. 
with IIIJ  ;~llrg:rt io~i o r  c~~ i t l euce  of ;?II>-  meritorions tlc~fensr. their  motion was  
r o e 1  1 1 i i l  S. 1 . .  ~ ' ( ' ~ I I I I ~ I - .  469. 

# 7. Claims and Prio17ities. 
In  :I snit  11y pl:~ilitiff, j ~ i d g ~ n e n t  (1el)tor. :?gainst defentla~lt .  judgment creditor, 

to r l ~ j o i l ~  ;I s:lle in1tlc.r esccution 011 the j~~ t lgmen t .  nliic.11 n-:is taken and doc3]<- 
r ted  witl i i l~ fonr nlorit lis by the I)ai~lirnl)tcy of pliiintift'. who alleges i~isolreney 
:rt t h r  t i lnr of doc.kcting. ts~idellc~t: th:lt 1)lnintiff I\-11s l u i a l~ l (~  to mect liis obliga- 
t i o ~ i s  ;is they cmrrnitlg l ~ c ~ ~ n ~ t !  dlle. sn1)portetl 11)- tho  leti it ion and  sc.lictlulcw 
ill l ) a n l i r ~ ~ l ) t ~ . y .  is i l ~ s ~ ~ f i ( . i ~ ~ ~ ! t  to ~ I I I ! ~  i ~ ~ s o l ~ e ~ i e y  I I I I I ~ P ~  the B i ~ n k r u ~ ~ t e y  Act of 
lS!lS. :111(1 j ~ ~ ( l g ~ i ~ t ~ ~ l t  of 11oiiq11it :1fir111t~l. S ' ( r~~t~) lo  r .  . l ~ r ~ / l ~ . ~ o i ~ .  335. 

# 9. Debts 1)isrharygvl. 



AKALY TICAL INDEX. 

BANKS A S D  BASIIISG. 

s 8a. Duties and Liabilities in Paying Checks. 
The payee of a n  ~ u ~ a r c e p t e d ,  nncertified check has  no right of action against  

the  1);111li upon whirl) the  checli is  drawn,  for  he  i s  in no  position to nllege :I 

breach of legal duty nntl no action a t  law can be mnintnincd escept there is  
shown to  hnve lwen a fnilnrr  in the pcrform;~nc.e of some 1eg;ll t l~ity.  ('. S., 
3171. Ill.(.. Co.  2..  Sttrdicwl, 49. 

The drawer  of ;I ?llc'(.li on n bi~nli  mny niaintnin all action  g gain st the ba111i 
for  l)r1?:1c11 of cont r :~ct  to honor his checli. I b i d .  

\\'here complaint, ill :III :~c t ion  for  tl;lmnges, ;~ l leges  thnt  :I 1)anh negligently 
refl ise~l to pay a cllerk, given OII it by n policyholder to  :III i ~ ~ s n r : l ~ ~ c e  c30mpnny 
in  payment of n policy ~ r e m i n m  2nd indwed  the  company by careless mis- 
reprrswtnt ions  to tlrcline to pay the  policy, in consequence of which the  coni- 
pany suffered dnm;~gr s  in litigntion over the  policy, n deninrrer was  properly 
s ~ ~ s t a i ~ ~ e d ,  its the  prosimnte canst' of the  cwnpnny's loss wns not the negli- 
gence ~.)f t he  hilnk I)nt the  indrpmdent  ac t  of the compnnj- ill rrfnsing to 1):ly 
the ills~irnnce. Ibid.  

BETTERJIESTS. 

1. Xature and Requisites of Claim of Bettermentein General. 
One, wllo in gootl f n i t l ~  linder co1ornl)lr title, enters into ~ )os s r s s io~ i  of li111(1 

wider i l  mistnlieu belief tha t  his t i t le is  good. and ~ v h o  is s ~ ~ h s e q ~ ~ e ~ i t l y  c,j~ctetl 
by thtl t r ne  owner, is  entitled to c.ompensation for the  en1inl:rrtl vnlue of the  
land (111~ to iniproveme~lts plilced on  tlle l:lnd by him. C .  S.. 099. Rofjc.~..~ 1.. 

Tim bc1.1tr kc .  60. 

§ 3. Color of Title of Party Clainling. 
Where tlefendant :~cqnired the  legal title to certaill lnnils (originally 1)elong- 

ing to plaintiff) a t  n foreclosure sale and  subject to  nn agreement to hold the  
1a11tl in t rns t  for  the  plnintiff and to  reconvey to plaintiff upon the  11;lymmt 
of n sum certain on or heforr n given date,  he (defenchnt)  is not entitled to  
the  v;1111e of i m p r o ~ c m e n t s  placctl upon the  land by him while holding s:rnw 
npoli s11c1i trnst .  1Zogc1.s 1.. Tin1 tcr.lnlicl, 59. 

A tlertl esecnt rd  to tlefenclnnt, pursuant  to jwlgmrnt in ;[ soit  to  foreclosr :I 

t n s  certificate to whirl1 plaintiff nntl tle1fcwIant \yere both parties. constitntes 
color of title in n snbseqnnlt  :letion het~vcell tile s:tme parties involving 11etter- 
nients. Bor r i so~ i  1'. n o r d o ? ,  364. 

111 order t o  enti t le :I tlefeudant to  cwm~ensntion for  the e~~ l lnnce t l  value of 
1:1ntl i111e to  perninnent improvemelits plncrd thereon by him, i t  mllst npl)tb;~r 
t l ~ t  he  held the  1:1ntl in good fa i th ,  mider color of title 1)elievetl hy him to I)(, 
gootl, ant1 tha t  he  had rrnsolia1)lt. ground for  s ~ ~ c h  belief. Ibitl. 

4. Good Faith in Making In~provements. 
\Tliew tlefel~tlnnt acql~iretl  the  1rg:ll title to c-ertilin lands (origil1:111y Ih~?long- 

iilg to plaintiff) a t  ;I forec8loslire sale and  subject to  :in agreement to holtl the  
land in t rus t  fo r  tllr plaintid nntl to  reconvey t o  plnintiff upon t h e  p n g l n n ~ t  
of n sun] certain on or before a given date.  h e  (defendant i  is  not entitled to 
the  value of improvements plnccd upon the  1:11111 1)s him whilr  holding s;lme 
I I ~ O I I  s11c11 t rns t .  Rogc~ , s  1' .  Tin?bwTtrlic. R!). 

I n  order to  enti t le a tlefrndmlt to c o m p m s ; ~ t i o ~ i  fo r  the  e1111;~nced vnlue of 
lnnd due  to  permniient improvrnielits plnced t l~ (~ reo l i  by him, i t  must appear  
tllnt he held t h e  land in good fnith,  ~iiltler color of title belie'letl by him to be 
good. :\nd t h a t  he h:id reasonable gronnd for  snrh  belief. H t r~ , r i so~ l  1..  I)cr~yle~r, 
364. 
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5. Assessment of Value of Improvenients. 
I * ~ i t l ( ~ r  (:. S.. 700. in : I I ~  action i ~ i v o l r i ~ ~ g  lwtterments, rents and rentnl values 

of the  1;1nds. wliicl~ were obtainctl hy t k f t ~ ~ i d n n t s  solely by reason of tlie ini- 
p ro r fmrn t s  put on the  lnntls by tlienisrlres, cnliiiot I IP  used to  offset compelisx- 
tion t o  t lefc~nd:~~i t s  fo r  these improreme~i ts .  Hnrr iso~r  1 . .  Ilnrdctr. 364. 

Tliercs is iiotl~ing. ill r11. 47, C.  S.. l ino\w a s  the Torrens I,aw. which prcrents  
t h r  caonrte from procwtling to  drterrnine the ri1111e of improrements claimed 
l)y d e f t ~ ~ i d i ~ ~ i t s ,  \r110 h a r e  I ~ w n  ericted under plni~itiff 's superior titlt,, in a<.- 
cortln11c.e with tlie terms of  a n  unassailed jn t lgn~c~ i t  to which plaintiff was  :I 

par ty  :r~i(l i~scr~- t i r i~ i (~t l  by i1 c o ~ i s e ~ i t  r e f e r ~ ~ i ( . e .  Ibitl. 

9 10a. Makers and Persons Primarily Liablcl. 
'I'l~r tlr;r\vc~r of :I ch(.cl; on a bank  nay maintni~i  : I I ~  :~ct ion  against  the  bank 

fo r  I ) r t~ i r (~l~  of coli tr i~ct  to 11c11ior his c1it2r1~. 111s. C'o. I.. S't(~(li(~?~!,  49. 

# 10d. Purchasers and Holders in Due Course. 
TIIP ptryee of ; I I ~  n ~ ~ ; ~ c c i q ~ t e t l ,  ~uictsrtifictl (.heck has  no right of actioli against  

t l i ~  I I ~ I I I ~ ;  n11o1i which the check is  tlr:rn-~i, for  he is  in 11o ~ o s i t i o n  to  :~llege :I 
brr:~cli of legill tlnty. (~'. S.. 3171. I ~ r s .  ( ' (1 .  I ' .  Sttrdicwr. 49. 

# 23. Parties. 
I t  is  l~tbrlnissil~le to show by txri t lrnw rclircirdc tliat one, o s t e ~ ~ s i l ~ l y  ;I joint 

pronlisor or ol~ligor. is  in fact  a snrpty. IA,~, 1 , .  ('l~cc~~rbl('c. 146. 

# 26. Competency and IErlevancy of Evidencr. 
I t  i,q l~rr i i~ iss ih lv  to  show 11y eridencr rtlirc~rtl(~ t l i :~ t  o ~ ~ r ,  oste~isihly :I joint 

promisor or obligor, is  ill fact  a surety. I,(,(' i , .  ~h1/11~~1~1'(', 146, 

# 25. Suficiencj of Evidrncc, lollsuit,  and T)irected Verdict. 

1Vli;rt c o ~ ~ s t i t n t e s  t he  dividing line lwtweeli atljoinilig l ; l~ ido\ r~iers  is  n matter  
of law. 11ut the  t n l r  locxtio~i of the  line n i ~ ~ c t  be settlrtl 11y the  jury nntler 
correct i ~ ~ s t r ~ ~ c t i o n s  I~ ;~se t l  I I ~ I ( ~ I  c ~ ~ ~ ~ i p r t e n t  csritlcs~ice. Tlrot~ctrs 1 . .  Hipp, .?Is. 

# 3a. Definiteness of Description and ddn~issibility of Par01 Evidence. 

I t  i.: ~ ~ r e i u r n e d  thirt n grantor  ill n deed inte~ideil  to conre j  w~nctli i i ig,  autl 
thr. c1ec.d will I)? 11p1ieltl ~li i lrbs the  t l e ~ r i p t l o n  i i  ho vnglle or contradictory tliat 
i t  c ; ~ l ~ l ~ o t  Ile nhcert;~illetl what  thing ill particlllirr i \  me:lilt. 1)rcc'hctt 1'. L l j d u ,  
356. 
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Every deed of conveyanre must set  for th  a s11hjec.t mat ter ,  ei ther certain in 
itself o r  cag:~hlc of bring r e t l~~ce i l  t ~ ,  n wr tn in ty  hy n recurrence to something 
extrinsic to  which t h r  deed refer>. .The tlcscaription mnqt identify the  land o r  
fnrnish  the  mrnns  of idrntifying. m~c l r r  t he  mnxim id wvtitn ('st flccod c w t ~ i m  
rc'tldi potc2.ut, tlw locBrts irc cjito. I'('i1 I.. Cnlni.~, 368: I)~icli( 'tt 1'. Lvdtr. 3:G. 

# Ye. P a r o l  Evidence.  

Whtw the  description is  not sufficient in itself to  denote the  lnutl conveyed, 
rcwort nxly hc hntl to extrinsic erit1onc.c~. 13111 t . v ide~~cr  di,lio~..v the deed is  
;~tlmittecl to  "fit t h r  t l twr ip t io~i  to tht) thing" only \v11txn it t n ~ t l s  to t~rpli l in.  
loc.:itc~, o r  make c3rrt;lin some c3nll o r  t l twriptive term w e d  in t:he (Ired. Ditrkctt 
1 . .  I,yfIo, 356. 

\\'11en resort  is  11:ttl to t~vit1onc.c~ olilftrdi' to mnkc' the  descriptio~i in n tleetl 
c.oniplete, t h e  weight nnd cretlil~ility of the  evidence thus  offer~vl is fo r  the jury. 
l 1 ( ~ i 2 I  I:. Caltr is, 368. 

# 9. Evidence.  

A jnuior deed i s  incompetcwt to  loc0atc~ :I c o r ~ i t ~ r  or line ill :\ sruior instru- 
ment. Thomas v. Hipp, 515. 

9 10. I s sues  a n d  Burden  of Proof.  

I n  :I p~~ocessioniug proccvdiug to r<tal)lish the  t rue  boundary line bet\veen 
;itljoining l :~ndowi~ers ,  the  hnrtlcn of proof is  on plaintiff and  ~t i s  e r ro r  for  the  
tr ial  court ,  in t he  :lhsence of i111 i i g r r e m n ~ t  by the  parties t ha t  one of two 
tlrsign:~trtl lines i s  tlw t rue  lint., to  charge> the  jury to  nnhwer the iss11e in favor  
of that ollr of such lines a s  t h r j  fi11t1 is s~ ippor t rd  by the  grenter weight of 
the. t3vitltlnce. il'llonlnx 1.. H i p p .  513. 

ji 11.  Ins t ruct ions .  

111 :I ~)rocossioning p roccwl i~g  to tMi~hlish the  t r w  boundary l i l ~ e  I ~ e t w e e ~ ~  
acljoining 1;111tlowners. tht, bnrtlc~n of ])roof is  on plnintiff aud  it is 'rror for  t h e  
tri;il c ~ ) ~ ~ r t ,  in the1 :~l)scwc.e of : I I I  ilgrclement 1)s. the  parties tha t  one of two 
d r s i g n ; ~ t t ~ d  lines is  t he  tr11t. line, to chnrgc. the  jnry to  answer I-lie issue in favor  
of t l ~ t  one of s11(*11 li1lr3s :IS t h rg  find is  s ~ ~ p p o r t c d  Ilp t h r  grea ter  weight of 
t he  rvidence. 'I'lton~ns c.  Hip/), ~ 1 5  

n'11:lt c o ~ ~ s t i t l ~ t e s  tht) t l iv i t l i~~g lint, I~etwrwi  i ld, joi~~ing l i ~ n d o w ~ ~ r r s  is  a ini~ttei-  
of 111w. Imt t he  t r w  location of t h ~  line mnst he settled 1):- thc  jury under  
c~~r r r c . t  i ~ ~ s t r u c t i o n s  1);isrcl nI)oll cw~npetc~i t  evitlmce. Ihid.  

# I(*. I s w a k i n g  a n d  H n t c i i n g  Otherwise  T h a n  Burglariouisly. 

Fclo~ifims intent is  :III essential element of felonious brenliil g and  ent ry  wi th  
intent to  steal. ('. S., 4 3 7 .  I t  mnst be :\llcgetl t111t1 proved ;11it1 the felonious 
i ~ ~ t r n t  proven mnst he the  f(~1onions intent alleged. which, in this ewe, is t h e  
" in tmt  to  steal." Tht) sitn~t, is  t r ~ l t ,  :IS to l:irctl~iy. S. 1.. E'ritltlli~. 2.78. 

9 l c . .  I'osst~ssion of I n ~ p l c ~ n l r n t s  for U u r g l a ~ y .  

1'po11 intlictment r n ~ d c r  C. S.. 4236 the  burden is  11pon t h ~ ?  Sta te  to show : 
( I )  that  t l ~ c  person cel~nrgetl was  fonl~t l  hn\41ig in his 1)ossesslon nn implement 
or impl tsmn~ts  of honsc~hrrnlring c~numt>r:itrtl in. or which romr within t h r  
rncnning of t he  stntntcb: :rlltl ( 2 )  t ha t  such p o s s r s s i o ~ ~  war; wit11011t lamful 
t ~ c r ~ s c . .  S. 1.. No?td, 70. 
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# 10. Instructions. 
111 a 11ro~oc.11tiotl for f t~loi~iotis  I ) ~ w ~ l < i i ~ g  : I I I ~  w t e r i i ~ g  with i n t e l~ t  to steal  

:1i1(1 for  l i ~ r ~ ~ ~ i t y ,  W I I O I X ~  (Iefen(1;111ts C O I I ~ ( ~ I I I I  t111c1 ofTcsr t~~-ideiice to l~ rove  t11:it 
t11t.y I I I Y I I ; ~  i11t11 :\ storc : I I I ( ~  re~novctl :I l;lrgcx ( [~~: i i r t i tg  of sugar. hnvillg the, &I)- 
11rforr frill\- 11:1ic1 t l~c>rrfor to thc~ e l (y~ l i  of tlrcl o \ \ i~er .  who had 11rearr;rngetl. 
wit11 tl1(3 ; I I I I I ~ U V ; I ~  of the o\vnrl,. t ha t  tlrf~~ntl:liits s h o ~ ~ l d  st:lge the  :rpll;lrcnt 
(,rimt, to f~11:111lc~ t l ~ ( ~  onwrr  lo  ~ ~ ~ V : I ~ I ~ ~  r:ltiun ~ ~ ' ~ t a l t i w  cl~;~rgcs t11:1t, if :I ~1crs011 
l~rt~;rlc+ : I I I I ~  r ~ ~ t t ' r ?  n ~ ~ d  t:llirs : I \ \ - : I~  l]rol,erty of :~ i~o t l i e r .  with the  coilseilt of his 
c~in111oyt~r. t11;it \vollltl i ~ o t  rc~lic~vt~ hiin of ill1 the e l r ~ n e i ~ t s  of I ~ r r a l t i ~ ~ g  nntl 
o ~ ~ t ( ~ r i ~ i g .  : I I I I ~  if they l ~ r o l i ~ ~  ; I I I ( I  ( ~ i ~ t ( ~ r ( ~ l ,  \vitll t h r  ( Y I I I . ~ ( ~ I I ~  of 111~1 (,ltarl< :III(I 
; ~ g a i ~ ~ s t  the  ill of tho owilrr. they won111 111. gltilty. is rc-vc~rsil~lc~ error.  AS. I . .  

Friddlr . 25s. 
( 'ERTIORAIII.  

S 4. l'robatc .Jurisdiction. 

s 7. Jurisdiction and l'owers as budge of duvtnilr Court. 
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CLERKS O E '  TIIE SI-I'ERIOII C'Ol-RT-Co~~ti)rrtr'ti. 

2241. and iu not i~ lcol~his t rn t  t he re~r i th .  The S n w r i o r  Co11r.t a s  s11c11 haq 
cw3l~1si r r  jnristlictio~l. 11y wri t  of Irtrh(tr,s c~~r l i i r s .  to hear  ant1 determine the  
cmstotly of clliltlrcw of p:lrf3nts hrp:~r :~le( l  hut not dirorced. Iljid. 

1 .  Power and Ihty to Receive Money Paid Into Court. 
111 this jnristliction the l i :~bil i ty of tht, clerk c~f the  Snperior Court for  thc  

s:rft3ty of fnlltls of i~ l f i r~ l t s .  11l:rcetl in his 11i111ds by r i r t ue  of Iris office, is  t l i i~ t  
of : I I I  i ~ ~ s n r e r .  AS'. r ,  S(rr(.!/(,r, 1K. 

A pnl~l ic~ off ic~r  is  110t :IS :I rn l r  rt4icw~tl from linl~il i ty for  t',lr loss of pnl~l ic  
m o ~ r t ~ y s  ill his c.l~;lrgf> wl~tlrc tllr loss is (11lt~ to fir('. l ~ ~ ~ r g l i r r y ,  theft ,  or rm1)czzle- 
I I I ~  I s111or1i11:1tts 1 1 - r  r e f 1 1  I r 1 1 t 1 t  1 1  n a y  I I I I  Ilnclrr 
this rn l r  1i;ll)ility nonltl :1tt:1c*11 \ rho~, t>  the, clt,rl< is  t l ~ c  victim of :I forgtbry. 
I b i t l .  

8 23b. Action Against, by Individui~l. 
Olir statntf's proritltb two srl1:lr:ltr :~nt l  tlistinvt rt~nlrt1it.s :~g: r i i~s t  clcrlcs of 

the  S n p t ~ i o r  ('onrts-one ill I1r11:rlf of thc3 iujnretl iutliritl11:11 fo r  :I specific fmntl 
to  wl~icli he  is  nltitletl or oil : I (T ( I I I I I~  of :I pi1rtic111:u \vrong co~ i ln~ i t t ed  irgainst 
him by the  officer. ('. S.. 3Z4 : :nit1 o~itl i n  \)?half of t he  n r w  clerk nyninst h i s  
prrtl(,ctwor in offic'r to  rtv20rcr possrssio~l of rwortls. books, p :~pers  ant1 money 
ill tht. h :~nds  of the  o ~ i t g o i ~ i g  clt~rlc 11y virtue o r  n~rtltbr color of [his officcs. (', S . ,  
943. 8. I - .  T17tr tso~r.  437. 

Authority fo r  a n  intliritlnal to snc. :In officer for  montly w r o ~ i g f ~ ~ l l y  t l r t :~ i~~e t l .  
C. S.. R54, ir11(1 ('. S.. 357, al lowi~lg  :.l:;ln~:rgt's a t  tn-elrr lwr ceut o11 ally e ~ ~ c l l  
recortlry, rel:ltf> to  the  sanltL s1111jf.c.t ninttrr .  nrc par t  of o~l t )  :111(1 t11v s : ~ n ~ v  
s t a t~~ t t a .  :lntl mnst I)? c o ~ r s t r ~ ~ c ~ l  tc~grtht ,~ ' .  Iliitl. 

5 23.. 13s succession. 
Our st :~tnttw 1)roridr t n o  schp:ir:itt. : ~ n d  t1istinc.t rrmcdies ;~qxins t  clrrles of 

t he  Supcxrior ('onrts-olir ill 11t~ll:rlf of the  iujnrtvl indirit111:rl for  n specific 
f ~ u ~ t l  to  wl1ic.11 11c is  entit1t.d or 011 :rcco~ult of n p:~rtic~il :rr  \ r ro i~g  committed 
: i g n i ~ ~ s t  11in1 11y tht, offi('cl'. ( ' .  S.. 3.7-1: :rnd OIIC  ill 11el1:rlf of' the  new clerk 
: ~ g : ~ i ~ ~ s t  his prtvlt~cessor ill offiw to  r ( ~ ~ o r t > r  p o s s t w i o ~ ~  of rt>cor(ls. h o l w ,  p : ~ p r r s  
:rnd Inolley ill t h r  h :~ i~ t l s  of tht, ontgoing clerk 11y r i r t ne  or ~ u ~ t l c r  color of h is  
offict.. ('. S.. !N3. S. 1 . .  Il'tc tsoti. 437. 

W l ~ r t l w  or not the  clrrlc is twtit l td to t l i ~  hewfits  of C. S.. 357, in a suit  
ngninst his pretlrcessor, is  not now clrciiletl: 11111, g rnn t i~ lg  t11:1t he  i s  uot so 
t~ntitlctl, the  I:IW :rllo\rs intc1rt>st I I ~  W : I ~  of t1;rrnilgrs 011 Inc'llry ~ r r o n g f ~ ~ l l y  
det : l i~~ed.  Ibid.  

5 23d. Ren~oval. 
A j~~dgmc>n t  of :I c20nrt of cwmpetfwt jnristliction, r ~ ~ n o r i n p  n clerk of t he  

S ~ q w r i o r  C'o~~rt from officac, crc'ntt~s :I r :~c : r~~c .y  in r 1 1 ~  oftic'e of clrrlc. m ~ d .  when 
110 :~plx':rl is  t:rlet>~~. is  c o ~ l c ~ l ~ ~ s i v r .  A'. I . .  1l7trtsoii. -137. 

$) We. Parties and Pleadings. 
I n  :III action 11y x clrrlr of t h r  Superior Court  against  his predecessor in 

officoe fo r  the  reco~-ery  of r t w ~ r d s ,  money, etc., in the hands  {of the  ontgoing 
clerk' 11y virtue o r  m~tlc'r color of his office, C. S.. 9-13. :In ortler, making the  
COIII I~ .Y :I par ty  plaintiff. W:IS impro r i t l e~~ t ly  enteretl, and nllc'gations in the  
ailswc~r. a s s r r t i l~g  ;I cross : r c t i o ~ ~  and fn r the r  defense ngninst tllr c o m ~ t y ,  were 
properly str ick~11. A I I ~  it follon-s t ha t  related allt.gations in the  rrply,  by way 
of a n s \ w r  to  wcl l  cross action and fnr thcr  tlefrnse. shanltl hn\c> been s t r i c l ce~~  
also. A". c. Tl'trtsoli. 437. 
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A j i~dgme~r t  of :I conrt of c o r n l w t c ~ ~ l t  j11ristlicTio11, r ( ' n i o ~ i ~ ~ g  ;I (.1(11.1< of t h t ,  

Snperior ( ' o n r t  fro111 o f f i ce ,  c r c : ~ t ( ~  ;I I - : I ~ , : I I I ( . ~  i l l  t l l v  o f f i ( ~  o f  c l e r k ,  : I I I ( I ,  I Y I I ~ I I  
110 a l q ~ u l  is t:11<e11, is co~~c lns i r e .  h'. 1.. I I ' U ~ ~ S O I I ,  4 X .  

5 3. Sature and Element of Crinw. 
The c'harge of conspiracy to r io ln t r  the‘ I ; l \ r  : l l l t l  t i l t x  c11; lrge o f  the, (~111811111- 

111:1tio11 of t he  c o ~ i . s p i r i ~ t , y  1 ) s  a n  :1(,t11;11 r i o l a t i o ~ l  of t h t 3  l a \ r  : l r o  ~ * I I ; I I W +  of 
s q ) ; l r : ~ t o  o f f e n s c ~  : ~ n t l  :I eouvic . t io~~ o f  o11t. c : r l l l l o t  I N )  snc .ccwf l11 ly  l ) l t v ~ t l c ~ l  ; I S  

fo rn1c . r  j r o p : ~ r t l y  OI I  : I I I  i n t l i c . t n i r ~ l t  for t h t ~  otl~c~r. h', 1 . .  I , i / ~ / ~ u r d ,  1fZ. 

11. C o n s t r u r t i o r ~  of Cons t i tu t ion  i n  Gen-  
e ra l .  

3e. 1;enernl  r u l r s  o f  c o n s t r u r t i o n .  
I n  r e  Ye l lon ,  8 4 5  

111. G o r e r n m e n t a l  B r a n r h r s  a n d  Po\vers .  
4a. I n  g e n e r a l  Bhepard  v. L e o n -  

a r t l ,  110:  H a l r i g h  v .  B a n k ,  2SB. 
4h. T a x i n g  p o w e r .  R a l e i g h  v. B a n k ,  

286;  R a l e i g h  v.  I'u1,lir. Scliool 
S y s t e m ,  316;  R. R .  v.  1'umbt.r- 
lanl l  C'ounty, 7:O. 

4c. De legn t inn  of power .  r t i l l t l r s  
Corn. v.  Tr 'uck ina  ( '0 . .  6s;. 

ail. I n  r ega r (1  t o  coun t i e s ,  c i t i e s  ant1 
ofl icrrs .  l<alelgl i  v. H a n k ,  2 8 6 ,  
H u n s u c k r r  v. \ \ l n I ~ o r n r ,  6 5 0 ;  
H r o w n  v. ('omrs. of  I O r l i ~ n o n ( l .  
714 

I\'. I'olire P o w e r  o f  S t a i r .  
S. I t egu la t ion  of t r a d e s  and profes -  

s ions .  S u A d r e t h  v. ( ' h a r l o t t e .  
K?O. 

V. l ' e r s c ~ ~ a l .  ('il-il, a n d  Po l i t i rx i  X i g h t s ,  
I ' r i r i l rp r s .  l r n m ~ ~ n i t i e s  a n d  ( ' lass  
I . eg i+h t  ion.  
12. 1\Iunolli,ll?s :ind eesr luh~\ . r  rn lo lu -  

n ~ e ~ ~ l s  :ir1,1 ~ ) r ~ v ~ l ? g e s .  ( ' ~ ~ g g ~ n s  
v. Ho:i1<1 of  I C ( l u c a l i ~ ~ ~ i .  7 6 3 .  
T4ro\vn v ,  Pun~r s . ,  74.7 

\I. I ) u r  1'rorc.s~ of L a w :  I.:Iw of 1.antl. 
1;. l t ~ g h t  to  j u r y  t r i a l .  l ' l ~ ~ s s o t i  x- 

( ' o n t a i n e r  ( ' ( 1  , 3 i R .  Y t l l l t i r s  ( 'om. 
v ,  l ' r u , ' k ~ n ~  ('0.. li87. 

X I .  ( ' ons t i tu t iona l  G u a r a n t e e s  in  T r i n l  of 
I 'erhons .\cruhecl of Cr ime .  
? h ,  R ~ f i h t  t o  c o n f r o n t  a r c u s c r s  a n d  

\ r l t l i r s s r s .  S ,  v .  Y t l r y ,  4 9 ,  S,  v.  
F * ~ ~ , r v l l ,  :321; S. v. H ~ s ~ n g ,  747 

?!i. I t l g h t  n o t  t o  i n c r i m i n a t e  self. 
9 v. f i a r r ~ l l ,  h04 

3.3. U u r  1)rucrss  of l a w  Ib ld .  

9 3a. General Rules of ('onstrnrtion. 

5 4.. Governn~ental Rt.anc1ies and Powers in Gencral. 
1 7 n t l t , ~ .  .\rt. I\'.  st^.. 11, of t 1 1 ~  S. ('. ( ' o ~ l s t i t n t i o n  the' pom1r n n t l  i l ~ ~ t h o r i t y  of 

s p t ~ 4 n l  a n t 1  P I I I~ I .~ . 'P I I ( ' ? .  j l ~ c l g c s  i 8  t lef i l i tvl  : r ~ l t l  l i n l i t c d  I)$ the w o r t l s  '511 thc ( ~ 1 1 1 r t s  

\r11i(.l1 t h ~ y  a r t '  i i l r p o i n t ~ d  to hold":  n u t 1  tho  (:cwc8r:ll L \ s h e n ~ l ) l y  is 1 1 - i t l ~ o l ~ t  

power to  g r : l l i t  snt.11 j n t l g r s  j i i r i s t l i t o t i o ~ i  i l l  rscws o f  this t l v f i n i t r  1 i m i t ; i t i o n .  
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I t  tlwb 11ot :~ i~ t l l o r i ze  the  I ,rgisl ;~ture to c o ~ l f r r  "in c11;11nbers" o r  " \ - ; ~ c ; ~ t i o ~ ~ "  
j i ~ r i s d i ~ T i ( ~ ~ l  011 sptwiill j l~dges ,  aasignrtl to 11oltl ;I t lerigl~;~terl  t r rn i  o f  court. 
h'ltc,)~cr~~tl I . .  /,c,o~~trrd. 110. 

'J'hcs I,cgisl:~tiire 111;ty set ;l time lock ere11 for  the sovercig~l : ; I I I ~  t he  I I I ; I X ~ I I I  

I I I I ~ ~ I I I I I  tc,~rlplls oc~cccr'~'if rcyi is  not apylical)lta to s ta tu tes  \vllic.li i111l)ose ;I limi- 
t i ~ t i i ) ~ ~  i11)011 the  r s e r c i w  of puwers granted ~nu~i ic i l ) ;~ l i t ies  f o r  the e ~ ~ f o r c e ~ n e n t  
of st;itiltol'y 1itb11s of ;Issesslilr'uts for  11iil1lic i ~ i i l ~ r o ~ c n ~ r ~ ~ t s ,  1<11lf'i!111 1.. I3f111k'. 
2SCi. 

Tllcre i s  110 11rovisio11 of the S. C. C o ~ ~ s t i t u t i o l ~  tlirt.ctly forbidding the  Legis- 
lntilre to 1~1ss  ; I I I ~  1;1w relei~siug o r  r tb~~iit t ing taxes. 1<(1lcigh 1.. 13(1111i, 286. 

\\'l~ile the  Consti tutio~l of Sort11 Carolina l~rovitlcw t h t  l)lolwrty belo~lging 
to the Sta t?  o r  to mu~t ic i l~ ; i l  corporatioils sh;ill be excnil)t f r o~ i i  t ;~s;i t ioii  (Ar t .  
V. see. 3 ) ,  asscssniellts o ~ i  l)111)lic acliool 11rolwrty fo r  sl)cc.i;~l l)e~leti ts  thereto. 
e;lilsetl 11y the  i m p r o v e ~ r i e ~ ~ t  of the  strect  011 \vllicll i t  i i l~ i~ t s .  ;are not enll~racwl 
w i t 1  t i  r o l i i i t i ~ ~ .  12trlcigh c. 1'11 blic h'1.11 ool S ~ s t c , ~ i r ,  Ylti. 

Tlic tot;il t a x  ;Iasessnlrnt by ~t eoii~ity sl1;111 11ot escet~tl  t l ~ e  c o ~ i s t i t u f i o ~ ~ a l  
limit fu r  g t>uer i~l  pi1r1)oses, exetq)t wllell levic4 f11r a q~ t~c i ; t l  1Iurl)ose ; I I I ~  with 
tlic, .qwcial irpl~ru\-al of tllr Geurrtrl Assc~nl)lg.  I)y qwci;rl o r  ge l l r r~l l  act. S. C ' .  
('ollst.. Art .  \-, scc. t i :  ;rlltl C l ~ l i ~ l ~ t ~ r l i l ~ ~ t l  Co1111ty i h  i ~ l ~ t l ~ ~ r i z c d  1)y the  .Let of 
1!1'LY. I I ~ \ V  C'. S . .  12!17 (,?;% 1 ,  to levy i11111ili111y five etSllts o1i1y 011 the  o l ~ c  1iiu1- 
d r ~ l  ( l o lh~r  \-:111ultio11, for  I ~ ; I ~ I I ~ ; L ~ I I ~ I I ~  coi~ii ty I I O I I I ~ ~ S  for  t11c~ :1get1 : ~ n d  i ~ ~ f i r ~ n  
: I I I ( ~  f o r  siniilttr p ~ ~ r l ~ o s e s .  C o ~ ~ c t d i l ~ g  t l i ;~ t  C:. S.. 12!)7 (28  j , a ~ l t l  C. S.. 1355. 
c . o ~ i s t i t ~ ~ t c  s1)eci;ll apl)ro\-al of tlie General . \ ss r~~lbly  for  1111li111itt~l levy for  ;I 

s1)cci:ll pnrl)ose, they ilrc ge11rr;ll trcts nut1 colrtlict \\-it11 the l)ro\-isio~r!: of tht. 
1;1tt11' ;let of 1923. T i .  li, 1'.  ( ' ~ I I I I ~ ( ' I ' / ~ I I I I ~  C T ~ / / / / t / / .  i , j O .  

3 4c. Delegation of Power. 

# 4tl. In Regard to Counties, Cities and Officers. 

The  I ,egisl ;~tnre may set ;I t ime lock even for  tlie sorere ig~l  : ; i~ id  the  maxini 
irlillur~a tc'111l)crs occttr~r~it rcyji is not ;~lq)lic;ll)le to t;tntutes which impose ;I limi- 
tation i i p o ~ ~  the  c'sercistb of l)o\vtsrs g r : i ~ ~ t e d  ~ i i i~~~ ic i l ) i i l i t i e s  fo r  the e~~forcerncli t  
of s t ; l t i~ tory  1ic.w of ~ I ~ ~ ~ S B I ~ I C I I ~ ~  f ( ~ r  111111lic ~ I I ~ ~ I T ~ \ . C ~ I I ~ C I I ~ S .  l ~ u / ~ ~ i ~ ] l ~  I , ,  B~IIII; ,  
?,?;(I. 

The  J lunic i l~al  1:o;rrtl of t 'ontrol is  :I cre;ltlire uf the U ~ ~ ~ l e r n l  Assenihly 
wit11i11 111e provisio~ls of A \ ~ t .  11, st,?. 29, of t l ~ ?  t ' ona t i t u t io~~  of Sort11 t ' i ~ r d i ~ ~ ; ~ .  
I irr~r,s~cc~l~c'~.  1. .  T17i~~bor//c., 650. 
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# Cia. Judicial Power in Grnerd. 
I7~i(1vr -1rt. IT. s w .  11. of th? S. ('. ( 'o~is t i tn t i~ni  t11(, powrr :~nt i  ; ~ ~ i t I ~ o r i t g  of 

+l~csci;~l ;rntl cmrrg:.nic.g jntlgw is t l ~ ~ f i n t ~ l  i111t1 linlit(v1 11y thcs \ ~ o r d s  "ill tho 
1.011rts wliic.11 th?g ; I ~ V  :1]1poi11t4 to lioI(l" : :1ni1 1 1 1 ( ~  ( ; ( ~ ~ i ~ r : ~ l  A l s s ~ ~ ~ ~ ~ l ~ l g  is  wit11- 
ant pcnvrr to  gr:rut ~ I I C I I  j n ( I g ( ~  j~ i r i s t l i ( . t i o~~  in ~ s ( v s s  of this tlcti~~itc, liniit;rtio~r. 
I t  tloc's I I O ~  n~~tliorizc,  t l ~ ?  I ,c~gi. l :~tn~v to c.onfc~. "in c.l~:~~nlwr.;" o r  "r:~c.;~tioll" 
j~iris(lic.tio~i ~ I I  s1wai:il jn(1gc~s. ; ~ s s i g ~ i ( ~ ( l  10  llol(1 ;I ( l o s ig~~ ;~ t tv l  t(lr111 of V I I I I ~ ~ .  

Gllc~/~rll'tl I'. 1,c'olltll'tl. 110. 

8. Polictx Power of State-Rcagulation of 1'1.aclc.s and I'rofcssions. 

3 I t m l ~ ~ r s l i i p  ill s c n e t  soi.icstic3s is  s1111jvc.t to r o g ~ i l i ~ t i o ~ ~  Ilg ~(~11001 I~o:rr(ls : I I I ~  
ill i ~ d o l ~ t i ~ i g  r111w r o q ~ ~ i l . i ~ l g  ~ ~ ( ~ 1 . y  st1111011t to six11 :I 111(v?g(' t h ~ t  hv is  I I O ~  ;I 

~ n c ~ m l w ~ .  of siic.11 o r g : ~ ~ ~ i z : r t i ( ~ l ~ .  \vill 11ot 1 1 ( ~ ~ 1 i i i ( ~  :I 11i(m11('r o r  s1q)port : I I I ~  s11(~11 
so(.i(>ty. t11(, p o ~ i : ~ l t y  for r(~f1l.wl to sig11 1wi11g :I ( l (%~i i ;~ l  of t 1 1 ~  right to p :~r t i (+  
11:1tc' ill rr tr ; tcxrricwIar :~c.ti\-itit%. :r .ic.liool l ~ o ; ~ r t l  ;~c,ts  \ r i t l ~ i ~ ~  i ts  ;~ i i thor i tg .  
W I I ( ~ I Y ~  tl1~1 I.IIIPS III:II<(~ I IO  : ~ t t v n ~ j ~ t  to (1(-1iy ~ I I I I > ( S  I I O ~  s igli i~ig :111g i11str11vtio11 
:~fYo~'tlcvl 11y c.l;lss work o r  117. tho rcynircvl cw~'~'ic.nln~n of tlir sc.liool. ('O!~{J;)I.V 
1.. I(otr IY! of F:tl rrcvtioi~. 763. 

Tlicb~'~ is  :I spc3c.ific4 c .o~ la t i t~~ t ion ;~ I  l ~ r o l ~ i l ~ i t i o ~ l  :rg;ri~rst gifts  of pnl~lic~ montg.  
:11i(1 tl11, T , ~ g i s l : ~ t ~ i i ~ e  1i:rs 110 1~owor to (.onllwl or PY(W to i ~ ~ i t l ~ o r i ~ o  :I ~n~ini( . i l)xl  
~ . o r p o r : ~ t i o ~ ~  to p :~g  ;I g r : ~ l ~ i i t y  to :III  i ~ ~ ( l i r i ( l ~ i : ~ l  to :1(1j11st :L (31:~i~n \v l~i ( . l~  the  
~ n ~ ~ n i ( i l ) : ~ l i t y  is  I I I I ( ~ P T  1111 1cg;ll o l ~ l i g : ~ t i o ~ ~  to  1 ~ y .  S. ('. ( 'oI Is~ . .  &lr t .  I.  s ~ r ,  7. 
J<IY~II . I I  7.. P ~ ) I I I I ~ X .  of I I ' ~ (~~I I I I I ) ) I~  P ~ I I I I I ~ ? / .  74.7. 

# 17. Right to Jury Trial. 
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111 refercwt. cases the  t r ia l  l1y jnrg is  restricted 1 ) ~  the  st : i tnte ( C .  S., 57:3 I 
to t h r  writ tcu evidt>nce tnlten before the  referee, which sufficimtly co~nplic+ 
with t l ~ r  co~~s t i t n t iona l  mnntlatp, if the  tcstimolrg i s  tnlien ~ u l d r r  oath in t l ~ c ~  
m:rlll1t~r proscribed by I:Iw. with opl,ortm~itg to cross-emmine. I h i d .  

' 1 ' 1 1 ~  jnristliction of tht. o v ~ r  r e g ~ ~ l i ~ t i o n s  fo r  "pl~bli t  cwuvenicnce nntl 
~rt.c.cwity." ~ll:ltle 11y St:lte ;~tlministr:rtivt~ I,otlit>s, ill ;rccortl:ri~c~r v i t h  stntiItt+. 
is  ~wi t l le r  or ig i i~nl  ilor wl~ol lg  ju(li(.i:~l in c l~ i r r i~ r t e r ,  ;111(1 it i.q 11ot the i ~ ~ t o r ~ t  
c~f s11(.11 s t : ~ t ~ ~ t c ~  t l ~ : ~ t  t l ~ c  pul~l ic  policy of t h r  Stilt(, s11:111 1)tm t i s t ~ l  I)y ;I jllry. 
I ' t i l i t i ~ v , ~  ( ' o ~ ~ t ~ t t i s s i o t t  I . .  '/'~.rlrIiirtg C o . ,  G S 7 .  

3 23. Full F a i t h  a n d  C w d i t  t o  Fo re ign  Judgn~en t s -Sa tu re  a n d  Scope of 
Mandate .  

I.11t1t.r Art .  IT-. stlc. 1, of the C 'ons t i tn t io~~ of the 1-nitrtl St:rttv n j r~ t lgn~ent  
of :I ccnlrt of nno th (~ r  st:rte. \v11e11 11roperly : r~~t l~c~nt ic ; l te ( l ,  is c ,~~ t i t l t~ t l  in tht' 
c o ~ ~ r t s  of this S t a t e  to l)tl givtln fnll  fa i th  :111(l c ~ w l i t .  I l t l t  Ci j . ,  I t l r . ,  1.. C'11i:il;. 
371. 

.\ j l ~ t l g r n e ~ ~ t  of n Fetleriil C o ~ i r t  will I)(> give11 fnll f:ritll :111tl cretlit in tlttx 
S t : ~ t o  ro111T~ WII(>II  plt>:~(led a s  t ~ . v  j11t1ir11t11 :~v ( .o r t I i~~g  to the pr:~ctice of th(> 
('oiirt: Iwt t l~ t , r r  is 110 rnlc wl1ic.h will con~lwl t11v Stat(> c~111rt to ilc-c~pt tht' 
I:IK :is l:1i(1 (1ow11 l)y : I I I ~  other C I I I I I , ~ .  S t :~ t ( ,  o r  I~T(~( ler :~l .  11-here the  s n t ~ j w t  of 
the ('or~trov('rsy. l l owt~r r r  s i in ihr .  is  tliffrrc.~rt. IItri~rl,toir 1'. I'rtlp Cn.. 535. 

a 28. Const i tu t ional  Guaran tees  i n  T r i a l  of Pe r sons  i l r r u s r d  of Crimc- 
R igh t  t o  Confront  Accusers a n d  Witnessc.~.  

T h t ~  c .o~~st i tn t ion;~l  right of t l ~ c  :1c4cnstvl ill n c . r i~n i l~ :~ l  ~ ~ r o s t w ~ t i o n ,  to  11o 
infor~ncvl of thcl : r c c l ~ s : ~ t i o ~ ~  ng;rinst him : ~ n d  t o  t ~ ) ~ l f r o l ~ t  his ilcc11s(~rs : I I I ~  wit-  
~ r e s w s  wit11 othor t r s t i n ~ o ~ l g ,  c:rrrirls \v i t l~  it :ilso tho oppor t lu~i ty  fnisly to 
1jrcw11t OII(~ ' s  t l(~fensr.  R. 1.. T7t1 i ' !~ .  81). 

111 :I ~ ~ r o s t ' c * n t i o ~ ~  fo r  11111rtlrr. \ v l ~ ( ~ r ( ~  : t c~~r sc t l  n~ore t l  for  :I c . o n t i ~ ~ r ~ : r ~ ~ e r  O I I  

nwoiult of thv :~ l~s rnc ' t~  of ~ l l : l t t~ r i :~ l  w i t l l e w ~ s ,  st~tt i l lg \\\-hat thcl witnessor' tt'sti- 
111011y \vo111(1 lw, il11(1 t l ~ c  soliritor il(lnlitt('d t l~irt  thy n.itl~w:;t~s \vo111(1 testify 
:IS st :~tmI :III(I the, w i ~ r t  ( l t>~~itld th(> 111otio11 for  ~ O I I ~ ~ I I I I : I I I ( T .  s])rcifiriilly n11(1 ~ I I  

tlvt:~il i n s t rn r t i~ lg  tht. j i ~ r y  to co~lsit lrr  tll:lt thc  w i t ~ ~ c s w s  I~ntl  so ttwtifk~tl :111tl 
to girt, this rvitlel~c.c' c.onsitlvr:rtio~~ just ;IS if t l~ t l  \vitnc'rsos 11;itl I)c,cn presc'llt 
ill (~111rt  :111(1 tt~stifit~(1 fo r  (I?f(w(1:111t. t11~re  is  I IO t1e11i:il of (1 tx f (~~~(1 : r~~ t ' s  eo11stit11- 
ti1111:ll sigllt. I h i d .  

('011stit11tio11;11 rights : I ~ P  11ot 1 0  11c gr i111t~1 or wi t l~ lwld  i11 tb' c m ~ r t ' s  discw- 
t i o l~ .  TYht~~i :I 111otio11 fo r  (mti1111:11w, in :I ~~rinli11:11 wst>. is  l ~ ~ s e t l  OII ;I riglit 
g11:1s:111ttw1 1)y F ~ v l ~ ~ r : i l  :III{I St:ltt> ( 'ons t i t~~t ions ,  the  qn(\stion l ~ r t ~ s t ~ n t p d  is  
O I I ~ ,  of 111w ;111(1 I I O ~  of 11is(.r(~tio11, :III(I tlrv (l(~4sio11 of tho c011rt lwlow is r(>vi?w- 
:11\1~. S. I . .  F'(! t . 1 ~ 7 1 .  321. 

'l'I1(1 right to 11:lre c.oi1nsc.1. :IS \vc,ll a s  tho right to f ; ~ c e  one's :rcc'lwrrs i111tl 
w i tn twrs  with ntllc1r t r s t imo~ly .  is  g l l a ~ ~ n ~ l t t w l  I I ~  1)oth tht. S. (', a11t1 1.. S. 
( ' ous t i t n t i o~~s .  i r ~ ~ t l  togcxthclr t11t.y illc.111tlt' tllv o p l ~ ~ ~ r t i u ~ i t g  fairly to p r r p l r r  : I I I ~ ~  

1,rrstwt onr's .:lcfr~~sc>. I b i t l .  
111 :I c r i m i r ~ i ~ l  p r o s t w t i o ~ ~  for :I c:111it;11 n f f e r ~ s ~ ~ .  ~ I I  a C O I I I I ~ ~  1,50 milw fro111 

\ v l ~ n t ,  thct 1riso11t.r \\.:IS 11or11 : I I I ~  sptsi1t most of his life. IIDOII n plcn of i11s:rnity 
m:ltlt~ Ijy cwn~lsol :lnd ~not iou for  tinw t o  prc.l):irtl tht' d e f t w e ,  : ~ I I  o r d w  reqriir i l~g 
th r  c.:tsc. to I)e tr ir t l  nit11i11 t h r w  :111tl o~~r -h : r l f  t1:rys. eschrsirc~ of S I I I I ~ : ~ ~ .  wils 
I i o 1 1 t i 1 1  of 1 r s s  of 1 1 .  r i r l s s  of I ~ n t  I I I S  Ihi t l .  

T I I ~ I Y ~  is I IO 1Icwi:11 of p r i s o ~ ~ o r ' s  right to c o ~ r f r ~ ~ ~ ~ t : i t i o ~ ~ .  S. ( ' .  ( ' o ~ ~ s t , .  Ar t ,  I. 
see. 1 1 .  Ijg thtl rc>fns:ll of :I ~ n o t i o ~ ~  to ~ I I I I ~ ~ I I I I ~ ,  on t h r  grcn~utl of the  :rl\se~lc.r 
of it  rn:itori:ll, esljcsrt, f i~~gc>rpr in t  \r i tncw. i t  : l lq) r : l r i~~g t h : ~ t  thr  St:1te1s solicitor 
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:~greecl t ha t  he n-onld not, and (lid not offer evidence a s  to fingerprints. 8. 1.. 

Rt 7 i N q .  747. 

a 29. Right Not to Incriminate Self. 
The c - o ~ ~ s t i t ~ ~ t i o ~ ~ : l l  inli ibit i tr~~ ng:ainst i ;e l f - inc~ri~ni~~at io~r ,  Art .  I. sec. 11. i s  

tlircvtrd ngninst con~l~uls ion.  and not against  volnntilry ;rdmissions. c o n f ~ s s i o ~ ~ s .  
o r  twt imony frc~ely given on the  t r i ;~ l .  S11c.h stntements. c80nfessions. :ml testi- 
nlolly ro lm~tn r i l y  givc.11 on a forrnc~r t r ia l  :Ire rrcrived ng;~inst  the  a c c ~ ~ s r d  :IS 

his :~drnissions. N. 1'. Fnrrc'll. SO4. 

# 33. Due Proeess of 
( 'ons t i t~ i t ion:~l  r ights a r e  not to be granted o r  withhrltl in t hc  court 's  discre- 

tion. IT'linl ;I motion fo r  co~~ t inn :~nc . r ,  in  :I criminal (.:1st3, ii.: based on a right 
gn;rrnntred by tlic Federal  :u~t l  S ta te  ('onstitntions. the  question preser~ted is  
OII( .  of law a ~ ~ d  not of discretion. and  the  tlec.ision of thc, c'onrt Iwlow is rc3vic3\x-- 
:~l>le.  S'. I . .  F(11w11. 321. 

111 a c.rimin:~l prosticntion for  :I c,apital offcnse. in :I county 1.50 miles from 
n h r r r  thc~ prisoner W:IS lwnl ant1 s p m t  most of his lifr. 11p011 a plea of insanity 
m:rtlc~ 1)y connst31 nntl nlotion fo r  time to 11rq1nre the, defense, a n  order  reqnir- 
ing tlic (*;let, to  1)e trietl within t h r r e  and one-half d:rys, esc lns i re  of Sluntlay. 
\v;ls :I violittion of t l i ~ r  process of lil\v. reg:~rdless of the  rnerits of thcs c,;lse. 
I b i d .  

( ' O S r ~ 1 ~ A V T S .  

# 1 .  Sature and Essentials in General. 
l 'h r r r  m w t  l ~ c  :I si11)stantial : lgrrrment of t h r  parties npon the  snhjrct  nl:~t-  

t r r  of the  trrirty to cnnst i t~ i tc~ :I csontr:rct-;r mecting of thc minds. Hichrrt~lso~r 
1. .  Stortrqr' Co., 341. 

4. Acceptance. 
Acaceptnnce nrnst IIP nnqnnlitietl :lnd in the  terms of the offer. ~vithoii t  ma t r -  

r ial  cwnditions not inclntlrcl o r  implird in the  offer : otherwise, sllch p~lrportctl  
:~ rc . r~ ) t a~~c ' r  consti tntrs :I conntrr-proposal which the  ot1it.r par ty  is  not 11onl1tl 
to nc'cept. Richorrlson I . .  Storrr(lo Po.. 344: Scic-bcrir 1.. Picgh. 348. 

Thc nccept:~nc'e of :in offcr to sell property. l):~sed npon the  c o n d i t i o ~ ~  th:It 
plaintiffs' at torneys shall  first D:ISS upon the titlc, is  not a n  i inqi~;~li t ir t l  : l (+c~l) t -  
:1ncee of the  offer :tnd does not hind the  dcfcntl i~nt.  Iliid. 

fi 6. Consideration. 
Where certain family r c l i ~ t i o ~ ~ s h i p s  exist. the  perforlnnnce of v;tln:tl)l(' serv- 

ices by one nremher of the family for  nnothrr.  wit1ii11 the nnity of the  fnmily. 
is  prcsnrnetl t o  have  h r n i  r ~ n d c r e d  pnrsn;111t to  :I 1nora11 o r  legnl o l ~ l i ~ r t i o l ~  
and n i thon t  cspectation of co~npt>ns:xtion : hut  this is  :I presnmption which may 
Ire overcome by proof of a n  agreement to  pay. o r  of fnc.ts nnd circnnrstnnc'es 
l~c rmi t t i ng  the  inferrncc tha t  payment was  intentlet1 on thc5 one 1r:and and  
expected on the  other. Frrrtiris 1. .  Francia.  401. 

The rule. t ha t  s e r ~ i c r s  within the  family miity nre lrresnmeil to  he gratni-  
tolls, is  not recognized in this S t :~ t e  to such nn extent ;IS to rnise t he  prcssump- 
tion against  a d a u g h t e r - i l l - l a  o r  :x so~~- in- ln \v .  Ihirl. 

§ 6. Form and Fkquisites of Agreement or Instrument. 
Where  a contract  i s  in sever:~l writ ings and  11ot in a single document. t h e  

Court  will not be as tn te  to  detect ilnnraterial differences which might defeat  
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the  contract. hut will t ry  to g i w  each writ ing ;I rei~sonak~le interpretation 
;~c~c~or t l i~ ig  to tlir intrnticw of the  parties. Ric.lrtrt~rlsoir I.. Stornylc7 ('0.. 344. 

# 7 .  Contracts Ousting Jurisdiction of Courts. 

9 $4. General Rules of Construction. 
a t  l i l i ~ l i t  is  ~ l l !  I e o s t r ~ i ~ ~ g  1 t : s s .  The i n t e ~ ~ t  is  to b r  sought 

f r o ~ n  tliv whole i111t1 r r r r y  l ~ r t  of the  i n s t r r u i i r ~ ~ t :  ilnd where g rne r r~ l  wortls 
n r r  ~ i w t l ,  if it apptwrs by o th r r  clnnses of tlir i i l s t rnmmt,  or other doclunrnts. 
tlt'til~itc~ly rt,frrrt>tl to, tha t  it was  the intellt of the  p;rrties to  limit the tlis- 
c.li:rrgo to p ;~r t icn! i~r  cl:~inis only, cwnrts, ill ( Y I I ~ S ~ ~ I I ~ I I ~  i t .  will so limit it. 
*~11/)/11!/ ( '0 .  1.. I~tl l~f/( 'S.~.  !E. 

W l ~ c r r  t l irre is  I IO  :rnll)igl~ity in the  i n s t r ~ ~ n i e ~ i t s  111)o11 whic11 pl:~intiffs rely 
a s  n cclntr;lct, they ;~rc, s111~jtvt to cons t rn ( . t i o~~s  11y the  ( . o ~ ~ r t ,  w i tho l~ t  the  aid 
of :I jury,  in p n r s i ~ ~ g  nl>oll t l c f c ~ ~ t l a ~ ~ t ' s  t l t ~ n i ~ ~ r r t ~ r .  Zhid. 

# 1 l a .  Conditions-In General. 
. icwq?t:l~~cr Innst 1w ~u~ t l~~ : l l i f i e t l  and in the  ternis of the  offw. w i t h o ~ ~ t  niate- 

r ial  cwndi t io~~s  not inclntlrtl o r  ilnplirtl ill the  off'er: otl~erwists. such purportrtl 
:~c~crq>t :~nw caonstitntes ;i con~~tr r -propos: l l  w l ~ i c h  the  other p i ~ r t y  is not honntl 
to i~cc~tlpt. Hirh r r ~ ~ i s o t ~  I.. S to~wgc  Co.. 3-14. 

# I lb .  Conditions Precedent. 

l ' l i t~ ac2ceptn~~c3e of ;IN ofYt.r to wl l  property. I~ i~set l  Iq?on the  con t l i t i o~~  t1i:lt 
pl;~intifPs' at torneys sl i ;~ll  lirst 1):ln.s upon tlit' titl~', is  not ;ill u~~qna l i f i ed  :iccept- 
: ~ n c v  of the  offer ;rnd t l o t ~  11ot I , i ~ ~ t l  thv drfent1:lnt. Rirhnrtisr~tr 1..  Storccgc Co. .  
3-14, 

$5 l l d ,  12. Conditions Subsequent: 3IodiAcation and Alxmdonment-in 
General. 

\ V l ~ e ~ ~ e  ~~l t l in t i f f  "tr ;~drtl" tlefrntlwnt all old i ~ ~ ~ t o n i o l ~ i l e  ill Oc~tober, 1041. talc- 
ing in part  n dne bill f o r  $175 a s  :I credit  on ;I I I ~ W  car ,  defendant advising 
plnintiff tlint a f t e r  1 .J:lm~:lry. 1942, he  prohably wonltl uot be able to d r l i r e r  
;I new cnr. \rhcreupon th r  lmrties agreed th:lt tlrfrntlnnt shor~ld  not be l in l~le  
f o r  :lny tlt,lny o r  failure to m:llrr drlirc.ry. s11c1i agrec~rnelit is  ;I r a l i d  contraCt 
: ~ n d  plaintiff cannot recorer t h r  fa(-t, of the  due hill. since Rationing Order 
So.  2-A. "freezinf '  the  sale of uew eilrs. Sl~cltr ir~ 1 ' .  .\lotor C'o.. 63. 

9 16. Performance or Breach-in General. 
The  r x r c ~ ~ t i o n ,  delirery and  recording hy the  owners of n long term lease 

on premises. which they ha11 contracted to 1r;lse to plaintiff, is  such a renuncia- 
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t ~ o n  of the i r  agreement :I\ to  give plaint~ff the r ~ g l i t  to t r ea t  i t  a \  :I present 
breach and  sue nt  once for  d:lniages. P a p p u s  r. f'rrst. 26.5. 

I t  1s permizsible fo r  tlie parties to  agree tha t  :I note shall be paid only in a 
certain manner,  I.(., out of ;I p a r t i c n h r  fund. by the  fo~wlos r i r r  of colLlternl, 
o r  from rents collected, etc. And this par t  of the  :~greenient ma) be sho\\ri. 
though i t  rebts in parol R ~ p p l c  6. ~ S t f  I (tr.uorr. 284. 

17. Substantial Performance. 
Ordinarily, where there i s  no addit ional expre\sioi~ a s  to duration,  a contract 

for  permanent employment implies a n  indefinite general  hiring, a s  contrasted 
with a temporary job, termiiiahle in good fa i th  a t  the \\ill of ei ther party.  
J l u l c ~ ~ r  c. Jecr-c l r~  Co., 146. 

# 23. Sufficiency and Sonsuit. 
In  a n  action t o  recover wages while out  of work, where plaintiff's evidence 

tended to  show tha t  he gave up a steady job to accept a n  offer f rom defentlant 
for  permanc.iit employnieiit in ;I new store. \vithout fu r the r  a g r e c ~ n c ~ i t  :IS to 
tluration of time. no t)usil~ess usage or other circumstal~ce being slim\-11. mitl 
dr f rndant  discharging p l a i~~ t i f f  upon closing his new store a f t e r  eight wec'lts, 
jotlgment of iionsnit n x s  prol~er ly  allowed. .llalcr'c>r. c. Jc~cc>lr!/ Co.. 1-18, 

The execution, delivery iultl recording by the o\viit>rs of :l long tern1 lease 
on promises. which they had contracted to lease to plaintiff, is  such n r e~~unc i i l -  
tion of their  agreement a s  to givc' plaiiltiff the  right to t rea t  i t  a s  :r 1)rwellt 
l~ reach  and  sue a t  once for  da1n:igos. 1'upl~u.s 1 ' .  ('rist. 263. 

5 %a. Forfeitures and Penalties Cnder Terms of the Instrument. 

I n  a n  action to recover on a n  nisurance policy for  fire damage to a n  air- 

plnne, the court's charge to tlie jury, t ha t  the  measure of tlnm:igcs is  tlie 
difference in tlie reasonable market  value of tlie airplane inlmediately Iwforc. 
the fire :uld immediately thereafter.  i \  erroneou\. when the  po1ic.y upoil whic.11 
the  ;iction i s  bottomed p r r v  r i k i  otherni.c, for the nieiisnre of re( o ~ c r ?  
Swdl-ews z'. Irrs. Co., S83. 

# 1. Nature and Grounds of Iieniedy. 
One who is compelled to pay or satisfy the whole. or to lw i r  more tlintl his 

just sha rc~  of a common burden or obligation, upon which several pc'rsons a r e  
equally liable o r  which they a r e  bound to discharge. is  entitled to contri1111tion 
;cgninst the  others. Tlic doctrine is  fountled not 11poi1 contract ,  but 11p011 ~1.111- 
ciples of equity. Scbf ' l  r. S c b d  676. 

Where three donees have notice tha t  the Y. S.  ('ommissioncr of In t c rn ;~ l  
Revenue h a s  assessed agilinst tlicrn ;I large gift t t ls  liability, for  the whole of 
which each i s  liable. and  all  file petitions with the  Board of Tax Appr;tls fo r  
a redetermination of the  tirficienc~-, arid pending a ht'iirilig. one of the tloncw 
secures :in adjustment for a r e ry  much smaller sum and,  a f t e r  notice to the  
others. who failed t o  appear a ~ l d  mnltt. defenacs, pitys the same, the donee so 
paying the entire nsses:sment is  cnti t lrd t o  con t r ih~~ t io i i  from the other two. 
I b i d .  

CORPORATIOSS. 

# 8. Rights and Liabilities of Stockt~olders in General. 

I n  :I su i t  against  a corporntion and  i ts  preqident by the  owner of a majority 
of i ts  capital  stwli ,  n-here the coml~laint  nllzges the wrongfnl r r fns :~l  of the  
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4 20. Representation of Corporation by OfXcers and Agents. 
111 t l~ t l  cnsr of ;in lirgtwt rlnrrgeiicvy a11 t~nil)loyer a t  times ni:ry ;let so a s  to  

1 i s  n l o y r  i t  l o t  i o ~ i  ~ t l i o r i t  Rtc.ssc'll 1 . .  ( ' 1 1  t s l t r~ l l .  : G R .  
Tliv d t~s igni~t ion  "n i i~n i~g t~ r "  i n i l~ l i t~ s  gt%n(>ral power :11i(1 lwrinits :I r(~as011:111lt~ 

i l ~ f r v o ~ ~ v r  tllirt s11c11 ~ i i : ~ i i : ~ g r r  i s  vrstrt l  wit11 t l ir  $ t~ne r :~ l  conclnc~t t111t1 control of 
his em1)loyt~r's 1)11siiitw it1 an(1 :~ ro~ i i i t l  t11r l~r(~niistw. :r11(1 hi,< :lets a r ~ ,  w l i t , ~ ~  
c o n i n ~ i t t t ~ l  in tlicl line of his (111ty 21nd in tliv s(~j])t ,  of his t ~ n i l ~ l ~ ~ y n ~ t ~ i i t ,  those of 
his l~r i i ic ip i~l .  ( ; i l l i . ~  1. .  ' / ' u 1  ( ' f ) , ,  -470. 

9 2%. Liability of Corporation for Torts. 

Tho ~lesign;rt io~i "iii;~n:~gt'r" iriil~lics g r ~ ~ o r ; ~ l  po\vclr nntl p e r ~ n i t s  n r c : ~ s o ~ ~ a l ) l ( ~  
iiiftsrt~nc8t~ t1i:rt sncli 111:111;1gt~r is  ~ r s t cv l  wit11 thc, g r ~ ~ c v ; r l  c.oi1<111ct :11it1 control 
of his (~niployt~r 's  1)11si11tw in i111(1 : I ~ O I I I I ~  the  1)rtmist~s. i ~ n ( l  his nets :~ r t ) ,  wli(~11 
conimittcvl in tht. linv of his tlnty i ~ n d  in tlit~ scopr of his ~~nl)lo?.nient,  t11os(~ of 
his 11rincilx11. I b i d .  

\\'lirn t he  s r rvant  is  ~ i i g i ~ g t ~ l  in t he  work of his nxlster, t loi~ig thnt  \\.hiell 111, 
is  tmployrtl o r  tlirrc~trtl to do. i~nt l  a n  ac'tionnble wrong is [lont' to :~no th r r .  
t,itlwr nc~gligentlj- or i i i i~ l ic io~~sly ,  the‘ nxistt>r is  1ial)lt~. not only for  \v11:1t t11(~ 
wvvant t l oc~ .  11iit :~ l so  for the  \v:~ys irntl nitwns enil,loyetl by lijm in prrforming 
t l ~ r  ac t  in q~irs t iou .  A \ ~ ~ d  th is  princil\le i s  :tpl)liciible to  :~ct ions  for  al:~iitlcr. 
Ibi t l .  

I ' r iw te  ins t rwt ions  11y t ~ m ~ ~ l o y e r s  to eniployees not to conirlit tor ts  will not 
relieve the  rmployer from linbility f o r  s ~ ~ c l i  :lets con~mittetl  by a n  employe:, 
within the  s cqw of his :~~ i t l i o r i t y  and  in the  line of liis tint!,. in a n  rffort to 
r e s e r v e  1 f 1 : 1  i s  n : s t e  r o t  'The master  is  iinl~le t.veli if the  
~ ~ ; ~ r t i c n l a r  act ,  conimittetl under siich cirelimst:incw. was  in violation of t1irec.t 
;~n t l  positive instructions. I b i d .  

COURTS. 

# l i t .  Jurisdiction of Courts in General. 
The instant n court  perceives thnt  it is  esercising. o r  n t~on t  to exercise, n 

forbidden o r  ungranted power, i t  ought to  \ ~ ; I J '  i t s  xction, for  s11c1i netion will 
be a nullity. S h c p a r d  1..  Lroliccrd, 110. 

Wisdom o r  impolicy of legislation i s  not n judicial questio~i.  The  province 
of this Court  ends when it interprets the 1eg:rl efrect of legislr t i r e  ennctments. 
IZultliglt c. Bauk-, 256. 
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l a .  Jur isdic t ion  of Super ior  Cour t s  i n  Geueral .  

5 "a. Appeals f r o m  County,  Municipal a n d  Rccordrrs '  Courts.  

# 2b. Appeals f r o m  Stwtc ( 'om~nissions.  
IYIlilt~ 1111 >tp[)(~11 f1~1n1 tho 17tility ( ' o m n ~ i s . ~ i o ~ ~  to t11v S i ~ ~ ~ ( ~ r i o r  ( ' o ~ ~ r t  tht, 

11rovisi1111 of t h ~  s t : ~ t ~ ~ t r  11;1s I ) t ~ n  i~~ tv rp re t e ( l  to nit3;~n t h : ~ t  the tri:11 s11;lIl IN, 
tic, 11oc.o. it :11w ~)rovitltw t l ~ t  the, 11rc.isio11 or t l i ~ t o r r n i ~ r : ~ t i o ~ ~  of tht, ( ' o n l ~ l ~ i s s i o ~ ~  
's11:1l 1 I I '  s t  1 r : s~1111 l11 t . "  C,  S 1 0  7-ti7itics ( ' o ~ ~ r ~ ~ r i s s i o ~ ~  
I . ,  Y'~I I~ , I ;~ I I ( /  ('o.. Wi .  

\Vl l~r( '  O I I  pcti t iol~ of ill1 in t t>rs t :~ te  trn(.king 1~011111;111y. o p e r i ~ t i ~ l g  :it.ross t l ~ c  
St:lto, t l ~ r  1-tilities ('ommissioll for  the privilrgr of intr;rstnte I~llsi~ress on p : ~ r t  
of i ts  l i ~ ~ e s .  the  ( 'omni iss io~~ til~tls. on c20niprtc~nt r v i t l r ~ ~ e t ~ .  t l i ;~ t  t l ~ ?  1,resc~ilt 
intrnst:~tc' c , ;~rr i r rs  ~ n a i n t a i ~ ~  sllffic.imt sc~l lc~t l~~les  to meet thc  t r ; ~ ~ ~ s l ) o r t : ~ t i o ~ ~  
11tw1s of the  terri tory involvcyl. 1111 :~pp(l;il to the S~ipvr ior  ('ollrt. tl1txr? 1wi11g 
110 sho\ving s l ~ f i c i t ~ n t  to ort'rcaomc~ t h ~  " ~ I I ' ~ I , ~ I I  ftrcic jnst ; ~ n t l  ~ ' c ~ ; ~ s o ~ ~ : ~ l ) l t ~ "  dis- 
position of tlit. m:lttc,r l)y the  ( 'omrnissio~~. j ~ i t l g ~ n r ~ ~ l t  11s of nonsnit \ w s  l)rol)txr 
Zbid .  

A s  :I ge~rcr :~l  r ~ ~ l r .  w l ~ r r e  n mat ter  is  co~nnlit ted to  $111 :itlnlinistr;~tivr agtLncy. 
one. who f;lils to rsll:r~ist the  re~ncvlirs provided Iwforr well  : I ~ I ~ I I ( . ~  :r~rtl by 
appo:il. will not I)c, 11e;lrtl in cqnity to chnllenge the  v:llicIity of i t s  ortlcrs. 
T l ' t r r~~~) ,  1 ' .  R. R.. 843. 

# 3e. .appeals f r o m  Clerks  of Court .  
In order  to enti t le the judge of t h e  S11perior ('lollrt to r r v i t v  n 1w1i11g of t h ~  

c l n k  in :I mat tcr  in ~vi1ic.h the  Inttcr  Ii:r\ origilr;ll jurihtl ict io~~. rill : ~ l q ~ r : ~ l  mnht 
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be take11 within ttSn tlngs a f t e r  the  ent ry  of the  order or jntlgment of the clerk, 
I I ~ O I I  due  notice in writ ing to  he s e r ~ e d  up011 the tippellee i ~ n d  a c011y of \vlrivh 
h1i;tIl I)tl tiled wi th  the  clerk. Jllcsc I'. Etl~c'ut.d.u, 153. 

(j W. Appeals from Justices of the Peace. 
0 1 1  ap lwi~l  to the  Superior ('ourt from n j u d g n ~ e l ~ t  of a jnqtice of the  prxc' .  

t l e f n ~ d : ~ ~ i t s  a r e  t.ntitler1 t o  x t r ia l  d~ n o w ,  even when they are cxllrtl ; I I I ~  fa i l  
to ~ e r  I'ostczt' Cow.  1'. Ilccvidson. 212. 

011 I I I I  i~ppetll from ;I jnhtice of the peilce, the  j~~r i sd i c t ion  of tllv S ~ ~ p e r i o r  
( 'onrt  is  der iv ;~t ive  only ; t ~ ~ t l  is  limited to the  powers which the  jlistict, of t h e  
11twcv c20nltl 11;1vr estarciwtl. Hoplt.ins 1 3 .  Ba~vtlltrt.dt. 617. 

(j 5. ('ounty, Municipal and Recorders' Courts: Establislin~ent and Terms. 

3 I). Jurisdiction of Stale and Federal Courts: In General. 
W l ~ e r c ~  the  jnrisclictiou of the  Fetlc'rt~l Conrt  i s  ilrvoketl (111 tlrc ground of 

diversity of citizenship, il11(1 110 feder :~l  1111rstio11 is  il~volvetl, tht. n l :~ t ters  ill 
co~~trovc,rsy ;ire dt'tcrrni~l:~l)lr by Sta te  1i1w. Htrrrrpto~~ 1'. Pulp C'o.. 535. 

Tllr ( 'o~lgress of t h t ~  IT~ l i t r t l  States cannot vonfrr j~~rist l icst io~l npoll ;I S t a t e  
c o w t  o r  11115 other rollrt which i t  h a s  iiot ortlnined o r  rst ;~l)l isl~etl .  And Cou- 
grew (lid not nntlert ;~lrt~.  by the  Emergency Price (-'ontrol Act of 1!)42. to confer 
jr lr ist l ict io~~ nl)oll t111.v c*o~irt  for  the  enforc tw~e~r t  of stv. 92; 1 1 . 1  of .snit1 Act. 
1fopX.i11s I.. Ntrr111t trt'tlt. GI7. 

1 1 .  Administration and Application of Laws of This and 0tllr.r States: 
In General. 

# 12. Comity. 

3 18. Transitory Causes of Action in Tort. 
If  there  i s  no right of ; ~ c t i o ~ ~  ill the  sorcre ig~l ty  where tliv alleycd tor t  

oc4v~u.rt.tl, t l lert~ is  1 1 0 1 1 ~  : ~ ~ ~ g \ v l r e r e .  ('11 frr~~oclc t?. T r ~ ~ l l o r ,  360. 
I t  w ; ~ s  not tilt> purpose nut1 i t  is  not the  ebect of ('. S., (;IS. to create ;I 

c.;r~~se of nction ill c o n t r i h n t i o ~ ~  lwt\veeu joint tort-feasors wlwii tlrc l(,.r loci 
tldicto gives none. Iliid. 
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I. S a t u r r  a n d  E l e m e n t s  of Cr ime .  
2.  I n t e n t .  \ r ~ l l f u l n e s s .  S. v. F a r -  

rel l ,  804. 

11. C a p a c i t y  to C o m m i t  a n d  Res1)onsi- 
b i l i tv  f o r  C r i m e .  

.;;I SIen tx l  c a p a c l t y  $ n  g e n e r a l .  S. 
v. H a r r i s ,  69 i  

:c. E v i < l r n c e  a n d  burr len of proving 
m r n t ; i l  ine;rpnci ty.  S.  v  H a r r i s .  
b ! ~ ; ,  S, v. F a r r e l l ,  804. 

. l r r a i a n m e n t  n n d  f l e a s .  
Ili. A r r a i g n l n e n t .  S. v.  F a r r ~ 1 1 ,  804. 
1;. F l e a  of g u i l t y  a n d  nolo con-  

t e n ~ l e r r .  S. v. . \ lcKeon,  4 0 1 ;  S. 
v. F;,rrel l ,  804 ,  S ,  v .  .\lcICillnon. 
Itill. 

I \  I'lr:r o f  no t  guilty. Thicl. 
20. I 'lens 111 a b a t r m e n t .  S. v.  \ I?-  

l i e o ~ l .  404. 

21 Time a n d  necessity f o r  lrlea. 
S. v. Davis. 51 .  ., 0 -,,. Fame offense. I b i d ;  S. v. L I D -  
p a r d  167. 

2;. J ' rm.r( lure a n d  d e t e r m i n a t i o n  o f  
] , I ra .  S. i. Davis .  54. 

K ~ i d e n r e .  

?S;t. P r r s u n ~ p t > o n s  an i l  b u r d e n  of  
~ j r o o f .  S. v H a r r ~ s ,  69i .  

291,. Cvr< lcnce  nf g u i l t  of o t l l c r  o f -  
fenses.  Ib i< l .  

30. Ev t , l ence  an i l  r r ro r r l  a t  f o r m e r  
t r i a l  or prucee(1ings.  S. v .  I"RI'- 
rel l ,  804. 

33 ( ' o n f e s s ~ o n s .  S. v .  B r a s s .  :3l. 
34a. A d m i s s i o n s  a n ~ l  d e c l a r a t i o n s  in 

g e n e r a l .  S. v .  F a r r e l l ,  804. 
4111. ( ' r o s s - e x a m i n a t i o n  of wi tnesses .  

S, v Y ~ r k s ,  384. 
4 l d .  Evi<lr .nre vonl) ,e tent  fllr l ~ u r p o s ?  

o f  ~ r n l , e n r l i ~ n g  wi tness .  S. 7. 
J l c K i n n u n ,  160. 

4 l f .  ( ' r ~ ~ l ~ l ~ l l $ t y  of d e f e n ~ l a n t .  Ihlcl ;  
8. v .  h u s l o n .  1 0 3 :  S. v. l i ax ley .  
210;  S. v  R e d f e r n ,  561. S. \'. 
F: t r r r l l ,  804. 

41g ( ' o n r ~ ~ e t r n c v  a n d  r r e d i b i l i t y  of  
c . o n v ~ c t s ,  a r c o m p l i c e s ,  a n d  co-  
r lefenclants .  S. v .  Li11pard. 1 6 i ;  
S. v .  Ris ing .  7 l i .  

411. ( ' r e < l i l , ~ l ~ t y  of o t h e r  i n t e r e s t e d  
pnl . ( ies .  S. v ,  Davis .  67; S.  a. 
J l r IC innon ,  1 6 0 .  

T r i a l .  
. & I .  T i m e  o f  t r i a l  a n d  c o n t i n u a n c e .  

S. v. U t l e r .  39;  S. v. F a r r ~ l l ,  
321: S. v. R i s ing ,  747. 

41;. l i l g h t  o f  r l e fpndan t  t o  b e  g r e s -  
e n t  ( l u r i n g  t r i a l  a n d  c o n f r o n t  
accuse r s .  S. v. F a n - e l l ,  321;  S. 
r. Rls ing ,  7 4 i  

IS. 

X. 

Ill. 

C'onsoliilation of i n d i r t n l e n t  f o r  
t r ia l .  S. v. H a r r i s .  697 .  
Adrnlssion of ev idence .  S.  v. 
Ytley,  30;  S. v. H u n t ,  l i 3 .  
T V ~ t h d r a w a l  of evi l lence S. V. 
[Gralngpr, 716. 
R e o y e n i n g  f u r  :~Adi t iona l  ev i -  
( lpnce.  S. v. R i s ing ,  i 4 i .  
Express ,on  of  oljininn b y  c o u r t  
( l u r i n g  t r ~ : < l  S. v. L ~ p ~ ~ : i r ( l ,  167; 
S. v. A u s t u n ,  203. 
P r i v a t e  p r i l s r cu t lon .  S.  v. IdllJ- 
11arr1, 167. 
1'rovint.e of  c n u r t  anrl j u r y ,  in 
~ e n e r a l .  S. v. H a r r i s ,  6 ! l i .  
Nonsu i t .  S.  v nnyil .  i 9 :  S V. 

(;ray, 220.  S. v. H r r n i l o n .  ?Oh: 
S.  v. \ l r  I<lnnon,  160 ;  S. r. EIIIIS. 
i41 .  S, v Kls lng ,  747 
F o r m  ani l  s t l t f ie ienry of 111s t ru~ ' -  
t l a n s  m g e n e r a l .  S v .  I . t le? .  
::!I; S .  \ .  H u n t ,  173: S. v. Vlclis, 
3 \ 4 :  S. \,. Han. , s ,  li97. S u. F a r -  

O n  l r s s  d e g r e r s  of rr.,tnr r h t r r c -  
rcl. S.  x.. H u n t .  173:  S ,  v. GI.?4- 
o ry ,  1 1 5 ;  S. V. B e n t l r y ,  5G3. 
Ex l>ress lon  o f  opinion ;is t o  
w e l g h t  anl l  suffir,iency of r v l -  
( l e n r r .  S. v. Aus rnn ,  203;  S. V 

l ) e G r n f f e n r e ~ , l ,  461,  S. v. Grain- 
e r ,  i l C .  
l i eq r i e s t s  fo?  i n s t r u c t i r ~ n s  S. v. 
F r i r ld le ,  2 5 5 ;  S. v. I ' n m r r ~ n .  4li4. 
( ' r rn t rn l tons ,  o l , j ~ c t k n n s  anl1  e x -  
v e l ~ t ~ ~ n s  to  ins t ru r t l i ln s .  8. v. 
I ' a ~ n c ~ r o n ,  4li4; S. v.  ( ; I ' ; I I ~ I ~ ? ~ ' .  
i l l i ;  S. r. R ~ s i n g ,  i47 .  
F o r m  a n d  s u f f i c i r n r y  ancl e f f r l . t  
of  veri1ir.i. S. v. B r n i l r y ,  .-,C:i. 
I teni l i t lon anrl  a e c e l , t a n < ~ e  O f  

\ n . , l , c t  ancl p ,rwer of c o u r t  l o  
h a v e  j u r y  r e ~ l e l ~ b r ~ r n t e .  S, v. 
Dil l iar i l ,  446. 

l o t ions  .lftt.r \ e r i l i c t .  
. - 
.,n. .Tm.~srl i r t ion o f  c n n r t  t o  h r n r  a1111 

< le te rn l ine  m o t i o n s  a f t e r  verr l lc t .  
S. v. S lcKinnon ,  160. 

66. RIotions in a r l e s t  of ju ( lgmtLnt .  
S, r. Gregory .  415,  S .  v .  D ~ l l ~ a r l l .  
446;  S. v. I3ent ley,  563. 

. l uc lgmrn t  a n d  S c n t e n r r .  

65. Va l id i ty  a n d  a t t a c k .  S .  r. Ut ley ,  
39. 

. I p f ) r ~ 1 1  i n  Cr l rn ina l  Cases.  
- -  , , b .  F o r m  a n d  requisites ,if t r n n -  

- -  s c r l g t .  S. v. J IcKeon ,  404. 
I tc. N a t t e r s  n o t  appearing of r e ro r l l .  

S. v. XlcKlnn<,n.  160. 
8 0 .  Prosecution of np l , ea l s  a n d  ills- 

m i s s a l .  S. v. Pool?, 3 3 4 .  

Sa tuw and Elements of C r i n l e :  Intent, Willfulness. 
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§ 5a. Mental Capacity in Geneual. 
The test of crimi1i;ll resgonsibility, mnder a p le ;~  of inhnnity is  the  c.;rpncity 

to  t l ist i~igr~ish hetween right a n d  wrong a t  t he  t ime and ill rrhpect of tlie mat- 
ter  under ilirestigntion. h'. 1.. H n / ~ i s .  697. 

s Bc. Eridmce and Burden of Proving Mental Incapacity. 
Who11 ins :~ni ty  is  interpose(1 a s  a defense ill a cr imin;~l  ~~ros tvwt ion.  the  

1)nrtlwl rests with the  defendant, who sets i t  up, to prore  such ins:rnity to t h e  
s :~ t i s f :~c~ t io l~  of the jury ; niid wherr  tl~t. nc2cnsed offers evitlr'nce of his insiulity, 
t he  St:ite n u ~ y  seek to rebut it. o r  to  est:~blisln tlefentlai~t's s :~n i ty  11y presrmp- 
tion of 1:1w, o r  by the  testimony of \ritnesses. o r  both. S. 1.. I . ~ ~ o ~ i . s ,  697. 

Ekitlrlict,. which shows no morv l11a11 11 temporary 1;1psr of n:ornl lwrcel)tion, 
is  ilislrfficitwt to ~ s ( ~ I I s ~ ~  :I criiiie a s  t l i s t ing~~ishs t l  from r r t l ~ ~ c i l ~ g  i t  to :I lower 
gr:~tlt., wlirre some slwcific intent i s  reclnirrd. ('.![., ~~remt . t l i t :~ t ion  i111d delilwril- 
tion. R. 1.. E'co-wll, 804. 

s 14. Venue. 
JYhert, there is  110 cl~nlleiigr to the  intlictnient prior to $1 plro of guilty. ~n l t l e r  

C .  S.. 4GOG. the  offenhe is  tltwnetl to hnve becu committctl in tlw county :rllc~getl 
in the  ii~tlictmrllt. R.  c. . l I ( ~ I i c ~ o ~ ,  404. 

§ 16. Arraignment. 
.\ plen to  a11 ilitlictment is  not a miltter of fornm, hut of ~ ~ r l v t a n c r ,  anti ill 11 

c:lpit;ll case the ; ~ r r ; l i ~ i ~ l n e n t  slionld appear  of recortl. S. I . .  F o / ~ c l l ,  804. 
I t  i': not tlie 1)r;ictice in this jurisdiction to  require a ~ r i s o n e r  t o  plead more  

tl~:ril oncar to ;I s i i~gle  intlictmtmt. ?\en where there i.: more than olie trinl. 
.\ aecwntl n r r i~ ignn ie~ i t  ant1 pltw is hrld to  be immaterial .  Ibicl. 

B§ 17, 18 .  Plea of Guilty and Nolo Contendere: Plea of Jiot Guilty. 
W h t w  there is  no aftirmiltire statement in tlie recortl t h a t  the  tlrfent1:uits 

did o r  did not enter ;I plea to  t h ~  bill of indictment, the  p r t ~ s u n i ~ t i o n  is  in 
f i ~ ~ o r  of r t lgnh~rity ant1 objection thereto  ill not- be snstaineil, and  certainly 
w l l tw  t l ~ r  recortl ~ l i ~ \ ~ . i  t11;rt tllr conrt clinrgt~d the  jury tha t  the  defendants 
:lnd each of them ple:~tletl not guilty to  the  bill of indictnimt.  8. 7.. . l l c l i i )~no /~ ,  
160. 

111 11 crimin:ll proseclrtion. n h r r e  (1rfentl:lnt entered :I plen of gnilty and 
thwe:lfttlr aplwaletl, on "an :~grer t l  c ;~s t '  on : ~ p ~ w i ~ l "  whrrr in  i t  n x s  stated t h a t  
t he  offense w l s  connlnitted in n county other than the colultg nplwariiig in the 
intlic.tnient, th is  t l iscwl~nnry will 11r tlisregardetl, first, lwc.2111se i t  is  a t  r a r i :~nce  
with the record, : ~ u d  second, becnrrsc. of i t s  immateriali ty.  S. 1:. McaIicot?, 404. 

-1 plea to  n n  illtlictnient is ]lot a 1ii;rtter of form. but of sr~lwtancr.  ;lilt1 in :I 

c.:lpit:ll case the. ;~ r r :~ ignmen t  sho~r ld  appear  of recortl. A". 1 . .  Fvr/.c271. SO4. 
I t  is  not the  pr:1cStice in this jnristliction to reqnire n prisouer to  plratl more  

t l ~ a n  once to a sillgle intlictmrnt, even where there is  more thnn one trinl. .\ 
srcond nrraigmnent and plen i s  l r c ' l d  to be immntcri:ll. Ibitl. 

§ 20. Pleas in Abatement. 
Where there is  no challenge to the  iiltlictmrnt prior to  n plea of guilty, under 

('. S.. 4606. t h r  offense is  deemed to  h a r e  been committed in the  colmty alleged 
in the indictment. S. c. MrIico/c, 404. 

§ 21. Time and Necessity for Plea. 
A plea of former  jeopardy is  a plea in bar  to the prosecution and  not a plea 

t o  t he  indictment. I t  poses all inquiry, not into tlie coilduct of the  defendant, 
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I ~ n t  nu to  what  :~c.tio~r the  court  has  taken on a former occasion. S. 1 . .  I l n r ~ n ,  
.7i. 

3 2:s. Same Offense. 

The plea of former jeop:lrdy, to hr good, must be gro1111tlrt1 on the "s:llne 
offense." both in law and in fact .  6. c. Davis ,  54. 

conriction nuder a Federal  Act is  no bar  to  a prosrcntion f o r  violating ;I 

S ta te  statute.  though the  two indictments arcs fonntled OII idcntica:~lly the salnc' 
s ta te  of facts. Ibid.  

Kl iere  the same ac t  violates two Sta te  statutes.  :I prosecution for  the OII(. i s  
 rot :I bar  to a subscql~ent prosecution for  the  other. Ihid. 
.I plea of former jeopardy, based upon a conv ic t io~~ ,  or p l t~a  of gnilty, on :I 

w i r r a n t  c11:trgiug o r ~ r a t i n g  n gamt~l ing house, is  not good 11pon ;ru intlictmcnt. 
charging (11 maintaining n public nuisance. ( 2 )  carrying on :I lottrry.  ( 3 )  sale 
of lottery ticket.<. and ( 4 )  ol~crnt ion  of gambling devices, el-ell where the  
several offt3nscs ar ise  out  of the  same transaction. Ibitl. 

Tlrc charge of conspiracy to  violate tlic law and the  c l~x rge  of the conslm- 
rnatiou of the co11,qpir:lc~. by all :~c.tn:~l violntiol~ of the  law a r e  chnrges of 
separnte o f f e ~ ~ s ~ s ,  and n conviction of onc. c:l~lnot lw succcssfnlly plc~ltleil a s  
forn~c>r  jcop:~rdy (111 an  inclictme~it fo r  tlic, othrr .  8. r .  I , i pp t r~~ l .  IGT .  

Offei~ses a r c  not t he  same, oil a plea of fornier jeopardy, if. ulwn tht. trinl 
of on(.. proof of a n  addil ional fac t  is  required which i s  riot neccw;lrg to 11e 
prnycn in t l ~ c ~  t r ia l  of the  other,  :iltliongh sonie of the  sninc1 : ~ c t s  111;ly I w  ~ ~ ( ~ c . c s -  
sary  to I>ruvrn in tlre t r ia l  of each. Ihid.  

27. Procedure and Determination of Plea. 
.I plea of former jeopardy is  a l ~ l e : ~  in ba r  to the 1,rosecution n11(1 11ot ;I 

plea to  the  i~itlictnic~nt. I t  poses :rn inqniry, not into t l ~ e  co~ldnct  of the dcfentl- 
ant ,  but ns to ~ 1 1 a t  nc,tion the  court  h:~s tal irn 011 a f v n n r r  occ:~sion. S. I . .  
Da cis. 54. 
-1 clefendant ix decmed to have abmldoned his plea of fornier jeopardy by 

not teuilering and  requesting the  court  to  submit to  the  jnry the  issne arising 
thereon. Ibitl. 

The  form of issne 11sually sn l~n~ i t t e t l  on a  lea of former j(wpnr(1~- i s :  "IIns 
the  defenthnt  been forrncrly convicted ( o r  acquitted) of t l~ t ,  offe~isc, n-llc.rf~n.it11 
11(, now s t n ~ ~ d s  charged'!" Ihitl. 

9 28a. Presumptions and Burden of Proof. 
The  a c c ~ ~ s e d  c'ntrrs upon :I crimixal t r i ; ~ l  with his s m i t y  talic.11 for g r : ~ ~ ~ t t ' t l .  

with t he  ~ ~ r e s m n l ~ t i o n  of innocencv in his favor,  :rnd with the  h11rtle11 011 the  
Sta te  to estahlislr his guil t  heyonf ;I rctrsonnl~le doubt :  and not wrtil tlre pros('- 
cutiou has  made out  n l i v i ? ~ ~ ~  furir' cilstL is  it incumbent on him to offer cvit1enc.e 
of his defense or take  the  risk of a n  : ~ d ~ e r s e  vertlict. A". I . .  Hat~ t~ i s .  6%. 

With u s  t he  doctrine of rcasonahle donl)t is  :ipplircl in favor of thcl accusrtl. 
but never agninst  him. Condemnation o r  collviction requires proof "l)eyol~tl ;I 
rensonable cloul~t": mitigation, fscustl ,  or jnstifieation "to the  s ;~ t i . \ f ;~c . t i o~~  of 
t he  jury." v-11icl1 alone is  the  judge of i t s  sn t i s f ac t io~~ .  Ihid. 

a 29b. Evidence of Guilt of Other Offenses. 
IYhere homicides a r e  qo connected in time m ~ d  place a. to be all pn r t i  of one 

continuous tr :mvtctioi~ o r  the  came tv s 9 t ~ .  e r i t l t~ l~ce  of all  of \11t1i crimes 
a r e  competent upon the  tr inl  of any one of them. P. r.  Htrwrs. 6!17. 
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The gtweml rnle i.; tha t  evitlencts of a distinct, snhst:mtive offense is inad- 
niissi1)lr to prove finother and independent crime ; hut to this there i s  the  escep- 
tion that  proof of the commission of other like offenses is  competent to show 
the q l t o  nit/t)ro, in t rn t ,  design. sric~~cter,  or  t o  make a n t  the  ~ r s  g c x t a .  or to  
r.sl~il)it n chain of c i rcmnsta l~t i :~l  evidence in respect to the  m a t t ~ r  on  trial ,  
\ v h r ~ ~  \1lc4h crimes arp  ~ io  C O I I I I C C ~ ~ ~  with the  offense charged ns to  throw light 
on ~ I I P  o r  more of there questions. Ibid. 

a 30. Evidt,nrc and Record at Former Trial or Proceeding~s. 
T h c w  is  ;l t l i s t i i ~ c t i o ~ ~  Iwtwtwl the  statemtant made by a p r i s o ~ ~ r r  on his 

l)rc'lin~i~l:~ry t ~ s : i m i ~ ~ : ~ t i o n  before a magistrnte nntler C. S.. 4561, and his testi- 
mony given I I I I ~ C ~  ('. S.. 1799, ns a witness on the trial  of the c.i~;~se. On the  
formc9r. 11c is to Iw ii(1vistd of his rights, the esamination is not nntler onth, 
and. shonld i t  1)r t ; i l cc~~  caontr;lry to the s t a tu t r ,  i t  may not be w e d  against him. 
011 the ln t t r r ,  the  ;~ccvse(l. :it his own reqllest. I I I I ~  not otherwise, i s  competent 
I)nt not c.ompc.ll:ll~lc to testify and his testimony thus given is  under oath and 
mny I)(. wrvl a t  any  snl)seqnent stage of the ~rosecnt ion.  S. v. F ~ r r c l I .  804. 

T h r  consti t~it ionnl i1111ihition against  self-incarin1ination, Art. I. sec. 11, is 
tlirectrtl against  c*oml~l~lsio~r.  : ~ n d  not against voluntary admissions, confessions. 
o r  t c s t i n ~ o ~ ~ y  frrc'ly g i v o ~ ~  on the trial. Snrh statements, confessions, and 
t w t i m o ~ ~ y  vol~unt:~rilg givcln O I I  n formtbr t r ia l  a r e  received ngailist the nccllsctl 
:is his a~lniissions. Iliid. 

5 33. Confessions. 
Thc? c o n ~ l w t r w y  of an  nllrged canfrssicui is  n preliminary question for the  

trial  collrt. A'. 2'. Grass, 31. 
Confessiow a re  to IIP taken a s  prima facie, rolnntary,  nnd aclmissible in evi- 

tlencc, unless the p:lrty against whom they a re  offered allege and show firrts 
authorizing a legal inference to the  contrary. Ibid. 

I n  a ~~rosecu t ion  for ml~rdc r ,  where defendant confessed shortly a f t e r  the  
homicide to officers, one of whom was the  coroner. such confession is not inntl- 
missible kwcause defendant was  not advised of his rights under C. S.. 4331. 
the  provisions of which nre applicnhle only to preliminary judicial esiimin:~- 
tions. Ibid. 

When a confession is nntlmittrd in evidence and thereafter def'endnnt testifies 
that  he  was  drunk when the confession was  made to officers, which the  officers 
deny, n verdict of gniltg will not be distwbed, no request having I ~ I I  mnde to 
strike or withdrnw th r  cwnfession from the consideration of the  jury. Ihitl. 

5 34a. Admissions and Declarations in General. 
There i.; a distinction 1)etween the  statement made by a pr is i~ner  on his pre- 

liminary esaminntion before a magistrate under C.  S., 4561. and his testimony 
given n n ~ l r r  C'. S., 17%. a s  n witness on the trial  of t he  cause. On the former, 
he  i s  to be advised of his rights, the  examination is  not under onth. and. shonltl 
i t  he t a k w  contrary to the  statute,  11 may not be used against  him a t  the trial. 
On the  la t ter ,  the  acmsed,  a t  his own request, but not o the rwis~~ , ,  is  competent 
bnt not compellable to testify and his testimony thus given is m d e r  oath and  
mny be used a t  anx  subsequent stage of the prosecution. 8. 1'. Farrell. 804. 

The constitutional inhibition against  self-incrimination, Art I, see. 11, is 
directed against  compulsion, and not against  voluntnry admissions, confessions, 
or  testimony freely given on the trial. Such statements, confessions, and  testi- 
mony voluntarily given on :i former trial  a r e  received against the accnbt)tl a s  
his admissions. Ibid. 
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5 41b. Cross-Examinat ion  of Witnesses.  

Permission fo r  the  solicitor to cross-examine n State's w i t ~ ~ e s s .  in a crirnillal 
p rosec~~ t ion .  i s  within t he  sonnd discretion of t he  coiirt. S, c .  T'iclis, 384. 

5 41d. Evidence  Competent  f o r  Pu rpose  of Impeach ing  Witness.  

\There eridrnce,  admissible only fo r  the  pnrpow of attacliing the  cwtliliility 
of a TT-itness, i s  admitted generally without ol~jccatio~~, tlrc,rt> i \  no e l ro r  in tllcX 
court's fai111re to  co restrict  i t s  nse. Hnle 21, Hnlc. of Pr;icTic2c in the  S n l ) r r n ~ t ~  
Court. A'. 1.. McIiinwon, 160. 

3 41f. Credibil i ty of Defendant .  

A charge,  in a criminal case. thnt  i t  is  the duty of tli(3 jury "to look into 
a n d  very carefully scrutinize" thc~ testimony of tlefend:lnts, is not rcrersiblt~ 
er ror ,  where the  conrt  immediately adds  tha t  the 1t1w i s  b:rsed on common 
sense and reason and, s f t w  such scrutiny, if "yon fi~rtl thnt  a i1cfentl;lnt i s  
tr l l ing tlie t rn th ,  then i t  is  !-onr duty  to give his o r  her  rvidencae the  s;lnlc 
weight a ~ t l  c r e d i h i l i t ~  a s  yo11 wonld t1i;lt of n tlisitrtn.c~stet1 \ritncw." s. I . .  

.lfcRi~rttoti. 160. 
The testimony of relatires.  or particss i~ltcrestetl  in tllc case :11rt1 t l ( s f ~ ~ l i l ~ n t s .  

shonld hc rweiretl  with cn~rtion ant1 scrutinized with c a r e :  1>11t when this i s  
tlont,. the. jnry should pire s11c~11 testimony tlie weight tl~c> jury c.o~lsitlrrs it 
entitled to, and,  if the  jury bclic,res the. witness. i t  slionltl give' his r~iclnrcc, 
the  s;tme weight a s  tha t  of :my other crctlihle witncs,q. I b i d .  

A11 acc~is'd person. who avails  himself of r l ~ e  s t ;~ tn t e ,  C. S.. 1799. to 1)ecume~ 
n competent witness. occn1)ies tlic same position with any other wit~ress,  is  
entitled to  tlie same privileges, recc'ires the  same protection, ; I I I ~  is  c~qn:tlly 
liable to  be impeac.11cd o r  tliscw%lited. I b i d .  

I n  a criminal prosecution, where the  tlefendan~t w e ~ r t  upon the  s tand ill his 
own bchalf and there was  eritfence offered by the State, of the good c1inr;rctcr 
of some of i t s  ~ r i t n r w c s  : ~ n d  of the  1);ltl cliaracter of tlefentl:lnt, n c811arge t lmt 
such character eviclcncr is  corro1)orativr er id(~ncc ,  go i~ lg  to tlrr weight :ln(l 
credibility of the  testimony of tliose witr~c,sses, is   rot error.  S. 1 ' .  .4irsto11. 203. 

I n c o n s i s t r ~ ~ r y  between the  testimony gircu by :I prosrc8iitirrg w i t ~ l t w  011 tlrt' 
t r ia l  and  her  previous statement is  n mntic'r nfferting her  crcdil~il i ly otrly, : I I I ~  

tloes not war ran t  the  n i t l~ t l rnwnl  of tire case from thc j11r.v. A". 1.. Itc.r7(,!1, 210. 
On a t r ia l  of :m inil ictmri~t for  mnrtlc,r, where t l ~ v  conrt. iu giving one of the 

State 's  contentions. said t ha t  the, jury onplrt to  scrntinize the c ~ r i d ( ~ n ( ~ t ~  of t h c  
defendant heixilse of his interest ill the  outcome of tht. rert1ic.t. tllc~rr is no 
error.  since tlie conrt, ill e s p l ; i i ~ r i l ~ ~  the  law arisinp on the  f;l?ts. g:lrcA t l ~ r  
correct ins t r i~ct ions  relatire to the  veiglit and crrt l i l~il i ty to Iw g i rn r  the  testi- 
mony of interestccl witnessc,~ :111(1 p:ir t iw testif>-iiig in their  o1v11 I)c~l~;llf. S. I*. 
Rcdfc in ,  561. 

IYhen the  accused in a criminal ~ ~ r o s r c n t i o n  :1\;1ils lri~nsc'lf of thc, 1)1'i\-ilc,#cs 
of testifying in his own l~elralf ,  lie :issllmra t hc  s t a tn s  of :my other n-itness. 
with all  the  adrant:igcs and t1isatlv:lnlngcs t h a t  stnilis may f ~ n t ; ~ i l :  1)nt his 
Pailure to take  the  s tand creates no prcsunlption against  l ~ i m  i111tl is 1101 :I 
proper subject for  comment l~efort .  thcs jury. R. 1 ' .  F t r r ~ ~ l l .  804. 

5 41g. Competency a n d  Credibil i ty of Convicts, r\ccompliccs, a n d  Co- 
defendants .  

The er ide~ice  of a n  accwnplic2e. who tt3stifiw : ~ g : l i ~ ~ s t  i l e f ~ i ~ i h n t s  in :I (mnl- 
inal  prosecution. cannot be nssailetl by the t lc fc~iw on the  groniiil t ha t  snclr 
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CRIMISAL LAW-Cou tinned. 

witness n a s  induced to so testify by hope or fear. Such objection is available 
to the witness only. S. z;. Lippard ,  1G7. 

While the ni~supgorted testimony of a11 accomplice should be received with 
cantion, if it produ<t\s coi i~inci i~g proof of guilt, it is sufficiwt to anqai11 a 
conviction. Z b ~ d .  

The evitlencr of accomplices is sufficient to carry the caw to the jury ant1 
to jn\tify 11 r e f ~ ~ s a l  of n~otioii to nonsuit. C. S.. 4643. G. 1.. Riuiirg. 747. 

4 l i .  Credibility of Other Interested Parties. 
0 1 1  t l ~ c  trill1 of :I criininal action. an instructioii to the effect that tlie jury 

sho~iltl scrntinizt, the trstimoi~y of Iienr relations of tlefeiitl:~iit, in the light of 
their interest in the vvrdict, was propctr: but i t  was error to cln~it the qn:~lify- 
i i ~ g  instruction to the effect that,  if after such sc~xt iny  they lwlieve slich testi- 
1110iiy. it slionld be g i re l~  the s:lme weight illid credence as  the testimony of m y  
other witness. P. 1'.  Doris,  35. 

The tc!stilno~~y of rrlntires, or pilrties iutereste(1 ill the case and tlefentlmts, 
shonltl 1)e ret3eirc.tl with canti011 antl scrntinizetl with care:  bot. n-hen this is 
(lone, tlie j l ~ r y  shonltl give such testiniony the weight the jiiry considers it 
c~~ititlt'tl to. :ml ,  if tlit. jnry lwlieres thc witness, i t  slio~ild give his eridnice the 
s :~mc \vt,iglit a s  tllat of nny other credihle ~vitiless. P. c. M C I C ~ I I I I ~ I I ,  160. 

§ 44. Time of Trial and Continuance. 
111 a ~ m s e c u t i o i ~  for murder. where accused moved for ;I colitinnni~ce on 

:~ccoiii~t of the al)sei~ce of material nitnessrs.  s tnt i~ig n h i ~ t  th r  witllesses' 
tmtin~ony \ronld be, and the solicitor admitted that the ~vitnesses wonld testify 
a s  stiitecl and the court denied the lnotion for continuance, sp~?cifically itnd in 
detail iiistrnctiiig the jury to consider that the witnesses had so testified and 
to give this el-idence considemtion just a s  if the witnesses lixd been preseilt 
in court and testified for defenclant, there is no denial of defendant's consti- 
tutional right. S. 1.. t 7 t l r ~ ,  30, 

Ortlin:~rily, whether :I cause shall be conti~inetl i s  :I matter which rests in 
the somitl discretioil of the trial court and, in the al)se~ice of gross abuse, is not 
subject to review on appeal. S. z.. C-tlry. 30: S .  c. F~rrrcll ,  321: 8. 1.. Rinitrfl. 
747. 

Where n criminal prosecution is continued to the next regular term and 
prior th twto  called for trinl a t  a special term, there is no error for the court 
to refuscb n contiiin:li~ce to such regular term, on the ground of the nnilroitlable 
:thsence trf n materinl r s p w t  witness for ckfense, it appearing tllat the solicitor 
 greed not to offer rritlel~ce on the f:~cts, ~ h i c h  i t  \\-as alleged would he d n ~ i r d  
hy such absent \vitness. A'. 1' .  Risilrg, 747. 

# 46. Right of Ilefeadant to Be Present During Trial antl Confront Ac- 
cusers. 

The right to 11:lvr cornisel. a s  well a s  the right to face one's accusers :111tl 
nitnesses with othcr testirnony, is gnwrnnteed by both the S .  C. and U. S. 
('onstitutions. ant1 together they include the opportmity fairly to prepare and 
present one's tlrfel~se nt~tl form mi integral 1nrt  of a fair trinl. G. z;. F(1rvc11. 
321. 

There is no cleiiial of prisoner's right to confrontation, S. ('. Const., Art. I. 
sec. 11, hy the refusal of a motion to contiiiue, on the g r o ~ ~ n d  of' the absence of 
:I mnterinl, expert, fingerprint witiless, it appearing that  the !State's solicitor 
agreed that he wol~lcl ilot. :lnd (lid not offer evidence as to fillgerprints. 8. 1.. 

Hia i~v .  747. 
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a 47. Consolidation of Indietmcnt for Trial. 

\V11(lr(> the conrt  snb r ;~ i~ r s  ; I ~ I  o l ~ , j t c t i o ~ ~  to ;i cl l~estio~l ;~slied n defvnsc \vitnoss. 
in a er i rn i~~: l l  r:r>c5. ;111tl t l i ~ ~  rc%c.ortl f;lils to show T.T.~:I~ the ~ v i t n t w  wo111d 11:1v(~ 
ni~swerc~tl .  1111 ; \ rror i.: s11ow11 :111(1 t111, r~ i l i ng  must I)e sus t i r i~ l t~ l .  h'. 1. .  [ - ~ I I , ! I .  3!) .  

111 a c.rimi11:ll l ) ro~v( .~~ t io i r  o l~j i~ct ions  to tllv t lvi(l~11c~ of S t : ~ t ~ ' s  w i t i ~ t w  11111bt 
l ~ t ~  III;IOC~ to 111iostio1ts a t  t l i ~  ti1111, t l i ~ y  xre  as l ic~l  ;1i1(1 to : ~ n s \ v t ~ r s  \ v h ~ n  g ivm.  
Ol~,jc~c~tic~iis I I I I ~  so t;rl;cyl1 i l l  irpt tinicx :lri' w;~ivcvl. ,Y, 1 , .  1f111tt. 173. 

.\ mc~t io~ l  to str ike o u t  tt>htinloi~y. to wliic11 I I O  ol1j(v9ion w:ls albtly irl:ltlc, is  
ntltlrc'~srt1 to the  tlisc.rrtioil of tho trixl jtltlgc,, nntl his r ~ ~ l i i ~ g .  I I I I I I ~ , ~ :  ;11)11.~1' 11f 
disc.rt~tic111 ;tppears, is  1101 snl~jcc t  to r c~v i r~v  1111 :1111w;11. Ihitl. 

3 4tkl. \Vithclran-XI of Evidence. 

# 48~. Reopening for Additional Evidence. 
' fhe rc>fu.nl to allow anccnsed to reo11c~11 tht. (.;lee nntl i l~trotl irw fu r the r  el-i- 

tlt'nce. a f ter  t h r  t a k i t ~ g  of c~ritl(~11c.t~ liad I ) ~ Y I I  c.loset1 nncl solic.itor's ;1rgiuncx~~t 
c ~ ~ ~ ~ c l ~ ~ r l i v l .  Xvn. within tlic sor111tl d i s~ . ro t io l~  of t h ~  t r ia l  juilgr :111(1 11ot s ~ ~ l ~ j t v t  
1 0  revits\\- e x c ~ p t  for n ~ i l i ~ i f ~ s t  :1l)11irs tlrcroof. S. t.. Risi~tyl. 747. 

a 30a. Expression of Opinion by Court During Trial. 
*\ s t ; ~ t r m e ~ ~ t  of the  conrt. ~nnt lc  prior to the. time the, c;Lsr \ v :~s  c;rllctl f ~ ) r  tr ial .  

i~~t l ic i l t ing  tll;rt Irt~ would not t ry  the   IS(^ ~ l n t i l  t lvfe~~( lants  were apl~rehnldr t l .  
does I I O ~  1-iol;tte tlxa s1;1t11tc~ (('. S., . X 4 )  1)rohiI)iting the  ,j11dgr from expressing 
:In ol)i11it111 ;Is to  whctlirr :I fac t  11:is Iwen s~~ff ic i t~nt ly  proven. sin(? this st;rhntr 
relate's only to t he  c,sprrssiol~ of opinioi~ during thc  tr ial  of tlir c aw.  h". r.  
Lippcl~'d. 167. 

S o  judge a t  a n y  time c l i~ r i~ tg  tlir t r h l  of ;I (.:IIIW is pt'r~nittc~il to (':lit (loill~t 
npon the  t c t i m n n y  o f  a witness o r  t ~ )  irn11t~:lcli his credi1)ility. Tht. (.old ilctl- 
trnli ty of ;III imp:rr(inl judge shoultl const:intly I)(- ol)sc,rretl. n s  thc) sligl1te.t 
in t in ia t im f rom th r  l1e1lc.11 will :rl\v;~ys 11:lvt' grc'at wc'ight \v i t l~  tht' jury. ( I .  S., 
,764. S, r. -4 t ~ s t o ~ t .  203. 

5 50b. Private l'rosrcution. 
T h e  trial  judge is ws ted  with tllc. clihc.retio~r to  permit pl'ir;lte corulsrl to  

:Ipl)ear. ~ v i t h  the  Solicitor for  tlirs Sti~tt ' ,  in :t criininnl p ros~cn t ion ,  c,ven a f t e r  
the  t r ia l  ha s  I~ceii ~ t r lerc t l  ngon a1111 so iw  of the j ~ ~ r c ~ r s  selcctetl, X. I:. I.ippmrd. 
107. 
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# 32% I'rovince of Court and Jury, in General. 
I t  is  only in cases of necessity in a t ta in ing the  ends of jn \ t i te  t ha t  il mistrial  

lnay be ordered in a capital c a w  witholit t he  cmiwnt of thv accused. 6'. v. 
Harr is ,  697. 

# 52b. Konsuit. 
r p o n  motion f o r  nol~sni t  m ~ d c r  C. S.. 4643, i f  there hr m y  evidence tenil- 

ing to prove the  fnct in issue or which reasonnbly contllices to i t s  conclusion 
a s  a fnirly logical and  lcgitilnnte tlednction, tlie c a w  shonld he submitted to 
tlit. jnry. R u t  where there i s  merely :1 ssnspicion or conjec t~i rc  in regard to the 
c.1i;irge in the  indictment. the  motion slionld be nllonrtl. S. 1.. I3olld. 50. 

\Vhore :I complete dr f rnse  i s  established by tlitl St;\tv'a rase.  on a criniinal 
i~~ t l i c~ tmen t ,  the d r f t~ndan t  sholild he allowed to :I\-ail himself of n motion for  
nonsuit under  C. S.. 4643. Ihid.  

Z'lmn niotioii to no~lsii i t  in :I crinlinal case, thc  evitle~ice Innst he cmsidered 
in the  light most favorable to  tlie State.  which is  entitled to  all  rensonnl~le 
inferencw therefrom. S. %. G)'fl!j, 120; S. 2'. Hcr)tdon, 208. 

Upon a motion fo r  jwlgnknt  a s  of nonsuit at tlie close of the  State 's  evi- 
tlcllc3c3 ant1 renewed by defendant a f t e r  t he  close of his own ~vidence .  a l l  the  
c5vid(1ncr 11po11 the  whole record, tending to sustain n conviction, will be con- 
sitlcrrd in the  light most favorable to tlie Statc,  a ~ i d  tlie Sta te  is  entitled to 
every rensoiiable infrreiice t o  bc drawn therefrom. 8. 2.. .?fch:i?tr~on. 160. 

When defelidnnts in n c r i ~ n i l ~ a l  prosccutioii, a t  the  close of the  State 's  evi- 
dence, inore to tlisiniss and fo r  i~onsn i t ,  C. S.. 4643. and. a f t e r  these motions 
ilre overruled, introduce evidence I ~ n t  fail  to renew such motions a t  the close 
of all  evidence, the  esceptions to  the  refusnl of such motions a t  the  close of the  
St:ltt"s evi~lence :Ire w a i ~ r d .  S.  2'. E p p n .  541. 

The e ~ i d e n c e  of accomplices is  sufficient to cnrry t h r  case to  the  j w y  ant1 to  
jlistify n reflisal of motion to nonsiiit. C. S., 4643. S. 1 . .  Risiitq. 747. 

a 33a. Form and Sufficiency of Instructions: In General. 

charge is  to be construed contestnallp and  not by detaching clauses f rom 
thei r  appropr i t~ te  setting. 8. 2'.  L ' t l q j .  39: S .  1'. H u t ~ t ,  173: f : .  c. 1-irks. 384: 
h'. 7.. Howis ,  697; S, v. Barwl l .  804. 

The judge, in his charge to the  jnry,  should segregate t he  mater ia l  facts of 
the  case, a r r a y  t h e  fac ts  on both sides. and  apply the  pertincwt principles of 
law to  each, so  t ha t  t he  jury may decide the  case according t:, the  credibility 
of the  witness and  the  ~ve igh t  of tlie evidence. C .  S.. X 4 .  8. z'. Friddl r .  238. 

T h e  court  is  not required to charge on a s~ilmrdinnte fentnrc  of tlie case in 
the  absence of a request therefor a t  tlie proper t ime,  A'. r .  C'wrro.ott. 464. 

Since the  charge should he considered contt~stnnlly,  i t  is  not essential t h a t  
the  conrt charge tlie jury a s  to the  law in connection n-it11 each contenti011 of 
the  parl-irs. The better rlllv is  fo r  t he  court  to give ( 1 )  n summary of the  
widcwcr ; ( 2 )  the  contention of tlic p:lrtit~s ; and ( 3  nn  e sy~ lm~a t ion  of thc~ 
law arising on the  facts.  8. 1..  Rcdfcr t~ .  661. 

011 a t r ia l  of :in indictnient fo r  niurtler. where tlie conrt. in giving one of t h r  
Stntt>'s contentions, said t ha t  thc  jnry  oliglit to w r ~ i t i n i z r  the evidence of the  
tlefendant hccaiise of his in t r res t  i n  t he  outcoiiie of t he  r r rd ic t ,  there  i s  no 
error,  since the  conrt ,  in esplnining the  law arising on the  focts. gave the  
correct i~ is t rnc t ions  relative to the  weight a ~ i d  cretlibility to  be given the  testi- 
inolry of intt'rwttvl \ v i t ~ ~ t w c , s  :111(1 piirties t e s t i f~ i l l g  in their  own behalf. Ibid. 
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An erroneous i~ is t ruc t ion  npon ;I mirterinl aspect of n c r i r n i ~ ~ a l  c4astb is  not 
cured by the  fac t  tha t  in otlicr portions of t h e  chsrgc  the  law i s  correctly 
statt,tl. I t  is  impossiblr to t l r t c ~ r ~ n i ~ n ~  (111 n-11ic.h of the  i11strncTio11s the  jnry 
acted. S'. I . .  B l T f ~ h ( ~ .  770. 

It is not mandatorr  on the t r ia l  jndge to cc11;rrge tlie j11ry rt.l:~tire to thtS 
reception of testimoi~y of r ~ l ; ~ t i v e s ,  or pnrties intrrc.sted ant1 deftwdnnts. 
tlionpli it is  pt~rmissi1)le to clo so. S. u ,  X ~ T C ~ I I I I ~ I I ,  160. 

# 33d. 0 1 1  L e s s  Ucgretw of Cr ime  Charged.  
JVhttre tlir collrt c.l~;rrgetl the j11ry tli:rt they might convict tltlfendants of 

rape. or of the Irsst ,~.  t l ~ g r c w  thereof. ;rs they sliould find f rom the  evitlenc,tl. 
fnilirig to s ta te ,  :IS to o ~ i e  tlrfrntl:l!it, tha t  t11t.y might illso find hini " i~o t  grlilty." 
a ~ ~ t l  the  conrt tlics~'cx:~fttxr ~,tx.;rllrtl the  jury i11it1 nguin c,learly i~lstrnctrcl  thts 
j ~ l r y  t h : ~ t  they might fi11(1 (l(~fe11(1;111ts ' , ~ io t  gliilty." 1 1 0  prt) , j~~tl ici ;~l  e r ror  is nu1(1t> 
to ;Iplwar. S. I ' .  Hrort. 173. 

IVlir~rr there is  110 ev i t l t j~~c (~  of a ltxss tlrgree of the  c8ri1ne clr;~rgc?tl. tht. c . o ~ ~ r t  
is  nut r tqnirri l  to instr11c.t the jnry tha t  they may convict of ;I Irss gr;~tlt' of 
the  snme ofYcnst~. A\'. I . .  Grc'qo~.!~. 415. 

1Yllc.n :~ccn.wl is  intlicted. ~urtler  ('. S.. 4214. for  ;in assault  with i ~ i t e i ~ t  t11 
kill ant1 \\-it11 ;I tl(3;~tlly wealmli, the  ornissioii. I)y the conrt in i t s  clr:~rgc~. of 
":rsi:rnlt \v i t l~  ;r ilri~tlly \ \ . t~ i~~mn"  from tlrc~ c :~t ; i log~ic  of permissi1)le \-rrtlic.ts. 
(lees not ( lepri~-(,  tlir j11ry of tlic s t a t ~ ~ t o r y  a~ i tho r i t y  to  (!o~~sitler i t .  ,V, 1.. 
no/t7c !/. 563. 

# 5312. Express ion of Opinion a s  t o  \Veight and Sufficiency of Evidc11c.t.. 
111 ;I c~r imi~ia l  prosecntiuli. whore tlic tleferitl:r~it went upon the  stautl ill liis 

own Iwlr;~lf :111rl there was evitlrriee ofl'rrc~l 117 the  Stnte  of the  good c l ~ ; ~ r i ~ ( . t ( ' r  
of some of i ts  witncwcs nntl of the  bad character of defentlant. :I chnrgc t11;1t 
such cllarnc.tt>r evitlence is  ~ o r r o I ~ o ~ . : ~ t i w  e\-i(len('c3. g o i ~ ~ g  to the weight : I I I ( ~  
credil~il i ty of the  testimony uf tlloue wi t~ iw>rh .  i~ not error.  S. C. IILS~O~I. 2 0 3 .  

IVliilt~ nli :~c:c.~~sctl ~ ~ c ~ r s o ~ ~  who :I\-ails I~imscalf of C. S.. 1799, nntl t : l l ic~ tl~c' 
..rant1 in his c~wn be1i;rlf : ~ s w r n ~  thv p o s i t i o ~ ~  of :I w i tnws  and  suhjects himself 
to a l l  the  tlisatl\-:r~rtajirs of t11;rt l~osit ion.  ;r  charge to  the  jury to  "vcry cnre- 
f111ly :and rc3r$ c , ; r ~ ~ t i o n l y  scr r~t i r~izc~"  ( I t ~ f c ~ ~ ~ t l i l ~ ~ t ' s  tes t i~nony is not to be coni- 
~iientlctl. I b i d .  

T h r  tri:rl conrt sh:rll not i~ l t imn te  or givt- an  ol)inion to tlie jury whether :I 
fac t  h;is 11ee1i f111ly or snfic4ently pr~~\- tv l .  this being the  t rue  provinccl of t11v 
j n r ~ .  8. v. DeCrcrffi%i.c,itl. 4G1. 

An objection to i~ is t ruc t ions  in a criminnl case on the  groinld tha t  the 1ni111- 
nc r  of presenting the  State 's  con ten t io~~s ,  and tlie grea ter  prominence give11 
them. :rmonntetl to  ; t i1  csprcbsion of opiliion. is  :in t'sccption to the rille t11:lt :III 
objection miist t ~ e  niatle a t  t l ~ r  t ime: nntl i t  i s  not ;I I~rontlsitlr c.scrption. if 
made with such particnl:irit>- a s  to guide tht. caoiirt to the  ol)jcc~tion:~l,Ic~ f ( ~ -  
fures .  8. 1.. Grningcv. 716. 

\Vl~ere. ill ;I c r i~n ina l  prosrcntioli. there is ;I 11lumrrica1 prepondrrancc~ in the  
statement by tht, court  of the S t : ~ t r ' s  coi~tentions,  referable nnt11r:lll.v to tlicJ 
difference. 110th in the  c~haractor ant1 rolmilc~, of evidenw on the rt%lwc4tive 
sides. there is  no cause of legal o1)jection. Ihid. 

# 53f. Requcs t s  f o r  Ins t ruct ions .  
Where the  evidencae and lnw a r i s i ~ ~ g  thcreon, in a criminal p r o s e r ~ ~ t i o ~ ~ ,  rclatc 

to  a mnterial, sn l )s t :~nt i re  fea t~urc  of the case, no special prayer  for  instruc- 
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tions is  r tqni red ,  nnd :I fnilure to properly instruct  tl~c>rccm i s  er ror .  S. I.. 
I~ 'r iddlt~,  2%. 

# 33g. Content ions ,  Object ions  a n d  &~xcept ions  t o  Ins t ruct ions .  

0 1 1  n c r i m i ~ ~ a l  ~ ~ r o s e c ' n t i o ~ ~ .  Oklje('1iOll~ to the  court's statenlent of the c.o~rtc.~~- 
t i o w  of tht' St:ltc> ; ~ n t l  tlw t le fc~i t l :~~r t ,  ill i t s  ehnrge to  t hc  jnry.  will 1101 Iw 
s l~s t : l i~wd .  w11~re  110 ~~nf i l i rn tws ;1ppeiIrs therein nntl t l ~ e  e o n t w t i o ~ ~ s  :IS st;rttstl 
\v(>nS p~wl iwt tv l  011 I Y V I ~ O I I ; I I I I I ~  ( l t v l~~(* t io l~s  from the t ~ r i t l ( ~ ~ ~ c ( ~ .  S'. 1.. ( ' I I I I I~ , IY) I I .  
464, 

\Vl~il(> the  jntlpe was  s t ; r t i ~ ~ g  t h r  cont r l~ t ious  of t l ~ c  p : ~ r t i ( ~ s  in :I c r i m i ~ ~ i l l  
( x s ~ ,  o l ~ j r c ~ t i o ~ ~  W:IS m;rtlt% 11g t l t ~ f r ~ ~ e l a ~ ~ t  t ha t  n certai11 witnrsq did not tc~stify 
; IS  et:rtetl by thr. cwllrt :111tl t l ~ e  c'onrt a t  once i~lstructetl  the  j ~ ~ r r  t11;lt t11c.y ~ ( ~ i ' t ~  

to 11(% gorc , r~~r t l  I)?. tllvir own rcv.ollcction of whnt t h r  ~ r i t l ~ r s s  s;litl, tllc~rc, is I I O  

r t ~ r c ~ r s i l ~ l t ~  c,rror. 1 bid. 
.\II o11jrcTio11 to i ~ ~ s t r l ~ c T i o i ~ s  ill :I c'rirni~inl case ~ I I  the  g r o ~ u t l  t l ~ t  tlrc, m:li1- 

1lc.r of 11rcwwti11g tht' Stnttb's cbontcwtions. :t11(1 111t> greater p ro rn i~~onc t~  giv('11 
tlwm. a m o ~ u ~ t t v l  to all esl~ressicm of opinion, is  nn e s c e p t i n ~ ~  to  the  rn l r  t l ~ ; ~ t  
i111 ol)jrc*tio~r mlwt 11c m:rtlc a t  t l ~ c  tinrc.: : I I I ~  i t  is not :I b ro ;~ t l~ i t l e  escrptic111. if 
~n:rt l(~ with sn rh  ~ ~ ; l r t i ( - ~ i l i ~ r i t y  i ~ s  t o  gnitlt. the  c o l ~ r t  to tlicl o l ~ , j e r t i c ~ ~ ~ ; ~ l ~ l t .  f(.;\- 
tnrvs. AS'. L'. Gt.rriit!fc,~.. 716. 

IVl~cre,  ill ;I (,riminn1 p r o ~ w ~ ~ t i o i ~ ,  there is  ;I 1111mt1ric:il p r rponde r ;~n r r  ill t l l ~  
st:rtemelit by tht. e o ~ ~ r t  of the  St;~tc. 's c o ~ ~ t e ~ ~ t i o u s .  referable n n t ~ ~ r n l l y  to t l~ t '  
tlifft'rc~~lct~. Imtll ill t l ~ c  c~ l~ ;~ r : r c~ t r r  :rntl ro lumr.  of el-it1e11c.c O I I  tht. rcsl~rc.tivc> 
sides. tllcrc i s  IIO vnlisc' of lvpnl n1,jcction. Ihitl. 

I n  a canpitnl case. where the  court  first admitted evidence th:rt ofTic~rs f o n ~ ~ t l .  
i ~ n m c ~ l i : ~ t r l j -  ;~ f t c~ r .  the sl~ocrti~rg. iio \ ~ ( Y I ~ I O I I  011 ncv11sec1 b ~ i t  did tint1 n pistol ill 
:I 1111iltling ont of 1rhic11 accl~scyl canre :I few minutes before t he  honric*itlv : I I I ~ ~  
in to  w11ic.h I IO  1re11t I~c~forc~ his ar res t ,  nntl la ter  the  r w r t  r s t  lntled it. tc~l l i l~g 
the jtirj- not to consi(lcr this erirlence. there i s  nn CTYOT, ~ 1 1 ~ 1 1  gi r ing  t lw (~111- 

t c ~ ~ ~ t i o ~ l ? ;  of t h r  garti tv,  for  th?  c o ~ ~ r t  to  say  t h ~ t  the Stnte  contends tha t  tltlfc,~~tl- 
: I I I ~  \vent into sllv11 11uildi11g to 1)relx1rt' himself for t h e  e s c c w t i o ~ ~  of l~ ih  tltbtc)rmi- 
nation. Zbid .  

13sc'tytiniis to the co~ir t ' s  stntc>ments of the  eridt '~lce arc' 11ntennl11(>, nhcsrt. 
i t  docs 11ot ;111pc~;lr ill t he  rrcortl t ha t  tlic :~llegecl er rors  \rc,~.c c.nllctl ~ I I  t h r  
; r t t e n t i o ~ ~  of tile c,onrt ill timv to mnlte c o r r c ~ c t i o ~ ~ .  S'. I . ,  h'isi~~!;. 747, 

# 51b.  F o r m ,  Sufficiency, a n d  Effect  of Verdi r t .  

# 54r .  Rendi t ion  a n d  Accqeptancnt. of Verdic t  a n d  P o w c r  of Cour t  t o  HHVV 
J u r y  R e d e l i k ~ ~ a t e .  

171,011 the. t r ia l  011 a n  i i~ t l ic tmri~t  c l l a r ~ i ~ ~ g  the  perform;r~~c.o of :III o p r r , i t i o ~ ~  0 1 1  

:I noman  ( I  I qn~c l r  wi th  child. with intent to  (leitroy the  chiltl. a ~ ~ d  ( 2 )  wit11 
inttwt to 11roc.nrc :I misc ; r r r~;~ge,  C'. 8.. $226. 425. ilrere W;I. n rerdict  of p ~ ~ i l t ~ .  
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and nI)on the  jnry heing polled, t ach  juror ctated t h a t  the  verdict related to 
the hr.t count, which verdict n ; i i  en tered:  and upon retirement and further 
i on.~tlerntion of the  cecond co~lnt .  a \  instructed. the verdict on tha t  cou l~ t  \\:I< 
not pniltv. the t le fn~i lant  i \  not ~ ) r r J r ~ t l i c r d  therebj . S 1.. Uilliard. 446. 

5 55. Jurisdiction of Court to Hear and Determine Motions After Verdict. 
A tnotion to  set ir.iile a verdict and  grant  a new trial  is  addressed to the 

discretion of the  conrt  and  i t& ref~l':ll is  not reviewable on appeal. 8. 7'. 

J l c l i o ~ ~ ~ m ~ ,  160. 

5 56. Motions in Arrest of Judgment. 
.1 vert1ic.t of a jury is  not  vulnerable to  a motion in ar res t  of judgment 

l~ec:~nse  of defects in the  indictment, unless the  indictment wholly fails  to 
cli:rrgc~ some offrnse cognizable a t  law o r  fails  to s ta te  some essential ant1 
necesstry elelnent of the offense of which de fe l~dan t  is  found guilty. S. r.  
GIT<J~L',I~.  41.7. 

,111 intlic.tlnc~nt must be lil)crally colistrued upon a motion in ar res t  of jndg- 
n ~ e l ~ t  f ( ~ r  tlefects therein. Ibid.  
.I 111otio11 in ar res t  of judgment must be I~nsed on some mat ter  which ap- 

IN~;II's. or fo r  thc~ omission of some nintter which ought to appear.  on the  face 
of t l ~ e  r ~ c o r t l .  creating :I vi tal  defect in some p h a w  of the  proceeding. S .  7'. 

I)illir11~1. 446. 
'l'ht. f;lc.t tha t  t he  jnrg convic~trtl thc~ defentlaut of t~ssnit l t  tuith (1 dca(7l!/ 

.irc.trpo~~. a f t e r  it hat1 :tc.clnittctl him in :r previous p ~ r t  of the  verdict of c~ssrr~rlt 
rritlr rr t/(titll!/ irc'trl~oi~ tloiii!/ scrioirs i~rjrri.!/. does not enti t le him to his tlis- 
t+ ;~ rge  (111 his  notion ill a r res t  of j nc lgmt~~~ t .  A'. L'. Bc'utlc!/, ,763. 

g 6.5. 1-alidity and Attack. 
JVl~ t~ r r .  ill a 1)rohccntion for  murder.  the inilictmt,nt. evidence mid verdict 

co~m,ctly tlt~ac.ril~rtl the person liilled a s  "('ora Lee Utleg." which is  the corrert  
liamc-. ~vhilt+ the jutlji~nent in  the  case r w d s  "one Carrie Lee Utleg." this tlis- 
r.rf,l);lncg c.c~mrs within the  rult. of idcr~r sr/~itr~r.s nnd is  not a fa ta l  v:lrinnce. 
A'. r .  l ' t l ( ~ ! / .  3;). 

5 7ih .  Form and Requisites of Transcript. 
111 :I critni11;11 l~rosccutiori. n-here tlcfcntlnnt entered n plea of pnilty :rnd 

t11c~re;iftrI' n11pe:iled. on " : ~ I I  agrerd  case on appeal" wherein i t  was stated tha t  
the offwse \v:~s committed in a county other than the  conntg appearing in tilt, 
inilictrnent. this cliscrel~amc~. ~v i l l  he disregnrdecl, first. hc~canse i t  is nt variance 
with the rc3c~oril. i ~ n d  S P C O I I ~ .  I~ectxllse of i t s  irnmattxriality. S. r.  .1Icl<(w11. 404. 

8 Tic. Matters So t  Appearing of Record. 
W11or~ tlit>re is  110 :iffirmatire st:itcment in the  rec.ori1 t ha t  the tlrfcndants 

(tit1 o r  (lit1 not tll~tt'r ix plea to the  bill of indictmrnt,  the  presnmption is  in 
f:!v~!r of rc.gi11itrity ant1 o11jectio11 thereto will not he slwtninccl, ant1 certainly 
\vhere t h r  wcwrcl slion-s t ha t  tllr co1;rt chargctl the  j u ~ y  tha t  the  iIefentIants 
xl~tl  c:1(.11 of tll(%m ~ ~ l t ~ ; ~ t l e i l  11ot yniltg to the 11ill of indic.ttnent. S. 1 . .  M r K i ~ i ~ i o ~ ! .  
160. 

5 SO.  I'rosrcution of Appeals and 1)ismissal. 
I n  :r capital  c:lat,. w11c.r~ the  time for  hringing nl) the  case on apprsal has  

ru1)iretl. in the  ;~ l~sei lce  of :my anparrnt  err1)r in the  r ~ c o r i l  before the  court. 
the  motion of the  .\ttorne~--(;enclxl to dt~('lit't i1nd diwliss.  ~ in i ler  Rule 17. is  
:~llowetl. S. 1 ' .  f'oo7<,. 394. 
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Sli 2, 6, 7. Direct and Remote Injury or Loss: Aggravation and Mitiga- 
tion of Damages: Grounds and Conditions Precedent to 
Recovery of Punitive Damages. 

I n  tor t  actions, t he  ac t  being malicious or accompanied by gross negligence, 
recovery of profits o r  damages f o r  t he i r  loss a r e  allo\vable, where they a r e  
:iscertainable with a f a i r  degree of ce r t a in ty ;  since, unlike a case  rising out  
of contract, i t  i s  not a question whether the  consrqnences were within the legal 
contemplation of t he  parties,  t he  question i s  whether the  consequences were 
the  n:tturnl and  probable result of the wrongful act .  Stcffnfr I ' .  .11einc21~nan, 
ltX. 

I>EDIChTIOS.  

98 1, 4, 3. Nature and Requisites-in general: Titles and Rights Ac- 
quired: Right to Itevoke Dedication. 

Whew the  owiicr of land has  i t  snlxlivided and platted into lots, streets.  and 
:11lvys. iind sells and  conveys the  lots o r  any of them wit11 r e f e r e ~ ~ c r  to the  
plat ,  he  thereby drdica t rs  t he  streets and  alleys, and all  of them, to  the  use 
of the  purchasers and those c l a in~ ing  wider t h c ~ n ,  and  to  tlw public, and  i t  is  
not n t w s s a r y  for  such streets and  alleys to be opened o r  accepted by t h e  
gol-erning body of the  town o r  city if they a r e  within the  l imits of n niunici- 
l~a l i ty .  Hroocks  I:. J l ~ t i r l r c a d .  227. 

I V h ~ r e  121ntls have been snrl-eyrtl and plnttetl and  sold, sl io~ving lots, streets,  
sqnarrs.  parlis and  alleys, t he  original owiler ant1 those claiming untlrr him, 
nit11 linowletlge of the  facts,  or with notice thereof, ei ther express o r  construc- 
til-t,. :ire estopped to  repntliatc tlie implied representation tliat such streets 
:~n t l  alleys, parks  and  placer will be kept open for  pnblic w e ,  a l t ho i~gh  not 
1)rpsently opened or accepted or used by the  public. I b i d .  

If  streets o r  alleyways in a subdivision of lnnds be ok~structetl there is  
c8re:rted thereby a pnblic nuisance, and  each purchaser.  or c'wrier of property 
therein can.  by injimction o r  other proper proceeding, have tlie nuisance 
:rl~:itetl, a s  there is  in a l l  sncli cases a n  irrebuttable presumption of 1:in- tha t  
s11ch o\vnrr h : ~ s  suffered prc.nliar loss or injury.  I b i d .  

a 2a. Competency of Grantor. 
The law presumes every person sane in the  ahsenw of el-idence to  the con- 

t rary .  Lilrewise, a f t e r  a person i s  fonnd to be mentally incornpete~it there is  :x 
1,rcsiimption tliat the  mental  inc:~p:tc*ity ron t in~ws .  1Ict i . i~  I . .  I1uz.is. 36. 

Where a plaintiff snes to cancel his deed and alleges ant1 'offers evidence of 
mmtn l  incapacity to  mnlte the  deed. it is  necessary in order to maintain the  
:~c+ion t o  allege and prove a r ~ s t o r a t i o n  of his mental  c~apacity. I b i d .  

Mental capacity required for  the  v:ilid esecntion of :I deed is  the :ihility to  
nntlrrstancl t he  11:1tnr' of the  ac t  in which tlie party is  engaged and i t s  scope 
:inti effect. o r  i t s  n a t l ~ r c  and conseqlirnce: not tha t  he should he able to  ac t  
wisely o r  discrertly, nor to drive a linrd lmrgain. I b i d .  

If tlie plaintiff is  mentally competent to  assert  his rights; and protect his 
in twcst  a t  tlie prtwent time. and  there  has  been no change in his mental  
caapncity since he executed the  deed in q~iestion.  he is  estoppcad from c~lmlleng- 
i np  the  validity thereof. Ib id .  

Provisions of n will, and recitals in other writings, may hrl considered by a 
jury,  in connection with other evidence, a s  hearing on the  issue of mental  
rapacity and nndnr  infliience. JIcScil l  v. M e S t i l l .  178. 
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# 2c. rndue Influence. 
A grantor  in a decd. c s c ~ ~ p t  in c4ase,q of f raud,  ~nistalie.  or midue inflll(\n(.o. 

will not h r  permitted to  contrntlic~t the  terms of his writtell ilcwl. Iltrris 1 . .  

lh71.i.~. 3;. 
I n  ce r t :~ in  lmow~i  ;rnd defil~ite fidnc4i:~ry rrlntio~is.  if tlit3re 1)e dealing beh~ec.11 

the  parties. oil cornl)lailit of the 11arty in the  power of t he  other. the rclatioll 
of itself r;iiscs ;I preblunption of frxiid a s  ;i mat tc~r  of law,  which :~nllnls th(. 
ac t  liulrss snc.li p r e s~ impt io l~  I)(. re l1ut t t4  A r n o ~ ~ g  these reliltions nre (1) trns- 
r re  and ws tu i  c / l r c a  t rust:  ( 2 )  attorney :~ntl  cl ient:  ( 3 )  mortgagor nnd nrort- 
gagre : ( 4  i g i i : ~ r d i ; ~ ~ ~  xti(1 nxr( l  : n11(1 (tj) principal : I I I ~  agellt. .1fC17f,ill !.. 
J1cX1,ill .  178. 

111 i111 nc,tion to set asiilr dec,tls :in8 issue of d(>ristrrit rrl non ,  co~~noliilatetl 
: I I I ~  triod togt'tlier. where the  eridence s l~owed tha t .  a t  the  time of the  o s t ~ l l -  
ti011 of the  i l ~ s t r l ~ m e n t s  in suit ,  the  grantee in t he  clceda and the esc~crltor an(l 
princ.il);rl lwncficinry in t l l ~  will was  the ngcnt of grnntor and tes tn t r i s  :111(1 
\\-as ill full c.ll:~rge of 11c.r I~us i l i tw  nffnirs, i t  was  rerersil)lc er ror  for the, co r~ r t  
Io fail  to  (.11:1rg~ th:it well c i r ~ u m s t : m r ~ s  create n strong sl~spicion of frniltl 
;~litl ~ ~ n t l n e  infi~~cbnc.e nnd the ~ T T I  casts 11pon si~cll  gr:rntoe ant1 pri~rc,ipnl bent,- 
fic*i;try the  b i~rc le~i  of rc~moring snch suspicion. Ihid. 

TYller~ ill c.oiisitlc'ri~tio~~ of an  agrccmml I,y his son ;rnd t l i~~ igh tc~ r  to s~ lppor t  
him. I ) l ; ~ i ~ ~ t i f ' t ~ ~ ( ~ ( ~ ~ ~ t c ~ ( l  i~ f t ~ ,  liim])lc (Ieetl. ( w ~ i v ~ ~ . i i i g  all  of his real cstnte to 
bneh ~ I I I ~  :111(1 ( l i ~ n g l i t ~ r  i11111 :11)01lt :I year tllc1rraftrr chnngtYl his niilltl n ~ ~ t l  
W ~ I I I ~ C Y I  his 1:11i(l 1~1ek .  tli( 'r(~ is 110 i s r i (1ww of fr;111(1 or IIII(III~ in f l~~rn (? .  G't,i.- 

rii~,r/c 1. r .  I ; r  ~.~.i irqo. .  hlS, 

#a 4, 8. C'onsideration: Registration as Soticr. 
A d ~ ~ l  of gift  of ; I ~ I  clstnttt of any nntiu'c. if not prorrl l  in due. form ;rntl 

registertstl n i t l i ~ n  two years a f t e r  the m:llii~rg of i t ,  is  roid.  ('. S.. :3315. Ilviii- 
strtrtl 1. .  IToolrrrd. 814. 

I:et\vc,c~i the  pmtics  tl~ert'lo n ( l e 4  of gift ,  not registered. is  good t luri~rg Ill(, 
two years :~ftcsr the  nii1ki11g of i t ,  11ut upon f;ailure to register it wit11i11 s11(.1i 
time, it I~rcc~inrs  roid (111 it ti tic^ and title res ts  in the  grnntor. Ihifl. 

8s 11,  12. General Rules of Construction: Property Conveyccl. 

# 1%. Estates Created by Construrtion of the Instruments. 
I n  const~i i ing  R rli111ie in n deed proriding for  ~ n p p o r t  and mainttmnnce. 

i t s  legal effect rn11.t be detrrmined l)y n con\triirtion of the entire instrnment. 
,I 'co1l;ltrr:ll ngreemw~t .  not ;~ppe:lring in the  deed. in the  nl~sence of frnlid o r  
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nlistalre which \ \ - o ~ ~ l d  w a r r n ~ ~ t  n reformation r ~ f  the instrwlleut. will  it '111)- 
port :ul equitable lien on the  premiqeh w n w ) e t l  for  the  e lforcemt~ur o f  tht' 
cwllatrrnl agreement. 3 f tgg i11s  r .  H i g q i u s .  4.73, 

§ 141). Condi t ions  Concurrent  a n d  Subsequent .  
.I c l n ~ ~ s e  in a conveyance will not be cZoastrurtl a s  a co~ltlition s ~ ~ l w e c l ~ ~ c l ~ t  

ilnless i t  esyrrssrs ,  i n  ap t  and n1,proprinte -hnynage, the i l l tentio~l of t he  
parties to t h a t  cffcct, and a mere espression of the  motive inducing t h t ~  g r a ~ l t ,  
or 4 statement of the  purpose for  n-hie11 the  prollerty is  to I)c~ 11setl. is I I I ~ ~  si~ffi- 
cirnt  to crr:itr such contiition. O x f o ~ ~ l  Ot~)~lr(r irug(~ r ,  I<ittt.,,ll, 427. 

l i d .  Agreelnents  t o  Suppor t  Grantee .  

1 Righ t s  a n d  Liabil i t ies of H e i r s  a n d  Dis t r ibut res  i n  General .  
The nes t  of liin of an  intestate haye n c3:u1sc of nctioll f o r  thtQr t l istr ibutirc 

s l ~ n r r c  against  tllr ntlminic:rltor of the  intestate,  which c n w r  of action tloru 
not s11r7-ive. 011 the tl~latl. ..r ?llrll a d m i l l i ~ t ~ a t ~ r ,  against  7rin n t lmi~~ i s t r a to r .  
but against  the aclniinistr:~tor d c  bollis 11012 of the first intc>state. Stril)cs 1.. 

Estntts Sdmi11 i s t i . n f ion .  Inc . .  578. 
Tpon tlie death of P ,ministrator.  the  hetter proc 'ed~~re  iq  for  t h r  11cxt of 

Itin to bring an  action 1, .. all nrcolulting against  71 is admi~l ic t rn tor ,  o111y after. 
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5 I .  (;rounds for Divowe from Red and I<oard. 

/i: Yn. Separation as Grounds for Absolute Divorce. 
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of wrongful o r  unlawful conduct on his par t ,  a judgment for defendtunt on the 
pleadings is erroneous, a s  there a re  issues of fact  raised to be tried by a jnrg. 
Lockliart z.. Lockhart ,  123. 

Condonation, in an  action hetween husband ; ~ n d  wife, is  n specific affirmative 
defense to be alleged and proven by the par ty  insisting 11po11 it. N I I ~  iq ]lot 
required to be negatived by the opposing party. P11illip.s 2 .  Pltrllipx. 276. 

§ 11. Alimony Pendente Lite. 
An order for  support, ei ther pc?ldarrte lite or  under C .  S., 3667. w i t lno~~t  more, 

will not perforce defeat an  action for  divorce nnder ch. 100. Pltblic Laws 1937. 
Such a n  order is  not flliill i n ~ d  mag be modifir>tl or  set  aside on ;I sho\virig of 
changed conditions. C. S., 1666 Byers ,c. 1,'1/~1.s, 85. 

Under C .  S., 1661, authorizing a n  action for alimony wil:hout clivorw. s11l)- 
sistence and eo~unsel fees p o l d c ~ t e  life may now be allowetl. PI1 illip,~ 1.. 1'11 il- 
lips, 276. 

The nllo\vance of subsistence and counsel f e w  poltlente lit(, i s  in t h r  tliscrf,- 
tion of the trial  court, who is not required to malie form.11 findings of fa(  t 
upon such n motion, unless the charge of adultery is  made ugninst the wi f r :  
and the court's ruling xi11 not be disturbed in the absence :jf :~l)~isc,  of tliscwb- 
tion. Ibid.  

§ 12. Alimony Upon Divorce from Bed and Board. 
I n  an  action fo r  alimony withont divorce, (2. S., 1667, n.; in it11 ac t io l~  for  

divorce u w w s a  e t  tlbot,o by the wife, she must not only set out with some 
particularity the ac ts  of .cruel ty  upon the par t  of the husband, but she n111.t 
aver,  and consequentlg offer proof, t ha t  such acts were without :~declllnte p r o ~ o -  
cation on her par t .  The omission of such allegations is f i ~ t n l  i111d tlelnurrer 
properly sustained. Ho~cc l l  v. Ilowcll, 62. 

The effect of a jndgment of divorce n nwtisrr et  tlloro viith alimolly is to 
legalize the  separatiou of the  parties, which had theretoforr beell iin n11ando11- 
ment on the pa r t  of one of them. I t  cloes not scver the m:lrr.:lge tie. I,oclcl~trt.t 
v. LocWta~t ,  550. 

§ 13. Alimony Without Divorce. 
I n  a n  action fo r  alimony without dirorce, C .  S., 1667, in an  action for  

divorce (1 mer~sa  e t  tllol'o by the  wife, she mnst not only !jet out with some 
particularity the  acts of cruelty upon the p a r t  of the  husb.und, but she must 
aver,  and consequently offer proof, tha t  s w h  acts were without adequatv 
provocation on he r  part .  The omission of such nllegatior~ is f a t a l  i~lrtl tlr- 
murrer  properly sustained. l iowcll  v. Hozccll. 6'2. 

An order fo r  support, ei ther po?dc?itc lite or  nnder C.  S., 1665, without more. 
will not perforce defeat nn action for divorce under ch. 100. Public Laws 1937. 
Such a n  order i s  not final and may be modified o r  set aside on a showing of 
changed conditions. C. S.. 1666. B?/o.s 1. .  E?jc7rs. 8.7. 

Under C. S., 1667, authorizing a n  action for alimony without divorce, suh- 
sistence and counsel fees pe~zdcltte litc may now be allowed. P1tillip.s T ,  1'11il- 
lips, 276. 

Although the  plaintiff cloes not ask  for  divorce in a suit  under C. S . ,  1667. 
she must charge and prove such injurious conduct on the  par t  of the h~isbnnd 
as  would entitle her to a divorce a namisa ct tlloro a t  least. Ibid. 

A judgment fo r  subsistence, entered in a n  action for alimony without divorce, 
C. S., 1667, survives a jndgment for  absolnte tlivorcc ohtail~etl 11ncler the two 
yealr separation statute.  C. S., 16&3. Si?tr~ltoos 1.. Sirnmorts. S-ll. 
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DOWER. 

7. Objections to Assessments and Reassessments. 
T\'here ;I pa r t  of a hotel building, including certain furni ture  and  fixtures 

wliich w i r e  adjutlged pa r t  of and  a necessary incident to the  realty, was  
; l l lOtt~d t o  and  accepted by the  \ridO\r, in the  settlement of her  husbantl's 
r s t ;~ t e .  :w realty and  a s  her  doxrer, such fnrni ture  and fixtures must be con- 
sidered a pa r t  of the  realty in adjnsting a division, between tlie widow and 
heir. of fire insnmnce collectc~l for  a loss on the  property. Smith z'. Smitll, 
433. 

EJECTJIEST. 

# OA. Sature end Essentials of Right, of Action. 
S o  l~c~rsoii  ill l~ossession of the  premises claiming title thereto 11rior to. ,rr : ~ t  

thr. tinic~ of, the c.om~neilc~en~+>l~t of the  action c:111 hr. disposseswd noless he  
n : i s  111:lde a par ty  to thc snit  so :I!: to  be bo~intl 11s tlit. jntlgmnit. S'tolrc. 1.. 
GII io11, 831. 

§ 14. Competency and Relevancy of Evidence. 
111 e j rc tmcnt  evidence t h a t  a par ty  i s  o r  has  been in possession, or went 

illto l~&scwion of t he  premisc,~ is arlmissihle. D~rcl i r t t  I . .  I ,yda.  356. 

3 15. Sufficiency of Evidence. 
TYhen resort  i s  had  to eridence uliundc to  make the description in a deed 

com1)lete. t he  weight and  credibility of the evidence tlins offered is  for  the 
jury. Pevl 1.. Cnlnis, 368. 

In  a petition fo r  parti t ion,  cunr-ertetl in to  a n  action in ejectment by clefend- 
ants '  plea of sole seizin. where a conmloil source of title i s  admitted and the  
clescriptio~i, in the  deed rclictl 11pon by dc'fendantx, does riot sufficiently idcntify 
t l ~ r  locus in yiro 21s a p t r t  of thc  lnnd conveyetl, ~ r i t h o n t  resort  to evidence 
tlc,lrn~.s the  tleetl of defendant, ;I jntlgmrnt of nonsliit ;Is to plaintiff is erroiirolis. 
I bi(7. 

Where plaintiff sued in ejectment three defendants. wife, husband and son, 
a11t1 ;tt t he  close of the  t r ia l  p1:tintiff was  nonauited a s  to the  f a the r  and son, 
:t~itl no a11l1ral tnkckn, and on a subsequent tr ial  plaintiff recovered judgment 
;~ga ius t  tlit? wife. :~ i id  upon issliaii(.e of :L wri t  of possession t h e  wife moved to 
r :~c . :~ te  t l ~ e  wri t  on the  ground t h a t  she disclaims title to  the property and i s  
l i ~ i n g  O I I  the land in the  home of her  husband hy reason of he r  mar i ta l  rights, 
it11 ortlts~' : r l lo \~ing tlie motion w:ts 11ro11er. S"to11e z'.  tion. on. 831. 

9s ti, 14. I)elcbgation to State Hoards and Commissions: Petition and 
Sen  ice. 

Tho '-ywc.i:tl proceeding. provitletl hy C.  S.. 3846 ( b h )  and 1716, i q  to  f~ i rn i sh  
:I l ~ r o c ~ t ~ l n r e  to  c.oiitle~nn lnnd for  a puhlir pnrpoie and  to fix compensation for  
the  tnhing tlirareof nnd does not in any way authorize a n  action f o r  breach of 
cwnt ri1c.t. Drr 7to1r 1.. H ~ g h ~ o y  C'onimissiow, 406. 
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1. S a t u r e :  I n  Genera l  (Expres s  o r  Imp l i ed ) .  

\Vllere plaintiff's coliveyance of lailds coiltailled :I pro.,-isiorr tllilt grantee 
would lieep grantor  ill siclwess i ~ n d  old a g r  and g r a n t r t ~  cor~vt~yetl  the  1:rnds 
ill fee, receiviug in escl1i111ge tlicrefor other lmlds ill fee to l l ims~ l f  illid wife 
by the  entireties without coveiiiuit f u r  support, wliich. a f t ~ i r  the  tlenth of the  
husbaiid, the  n i f r ,  one of defeiltla~lts, convryetl to the  other dcfe~lilalits, reserv- 
ing n life estitte to l~e r s r l f  imd plilintiff. with provisioii t11i11- one of gr :~ntees  is 
to give reasoilable ;u1io1111t of aid to pli~illtiff ill sickness illid old :~ge ,  011 suit  
f o r  breacli of covenillit for  snp l~or t  of plaiiitift' and  verdict fo r  plaintiff on a l l  
issues, i t  was  er ror  for  the  court  to hold tha t  plaintiff is  n : t i t l ed  to : IU  equita- 
ble lien ~ i p ~ i i  the litlids of tlefciltlaiits. H igy ills c. Higyi l~s .  453. 

EQUITY. 

9 l a .  H e  W h o  Seeks  Equ i ty  Must  Do E q u i t ~ .  

111 all nctiori by pl:~intiff to r ecowr  his clistril)utive s11:lrt. of :III  cxst:~tc> of 
wllich tleftwlairt i s  adin i~i is t ra tor .  where defcndimt sets I I ~ I  ant1 plv:~ tls t l t~ l~l  s 
of plni~ltiff tlne illtestate a s  nil offset, the  claims of both pI:~ilitifT il11(1 tl(~frlltl- 
iult 11ei11g legi~l. the  doctrine of eq11ital)le setoff has  no ;~l)])l ic: t t io~i.  IJr,rr!/ 1 % .  

T1.1rsl C'o., 642 

1 .  P a r t y  Wi l l  S o t  B e  Allowed t o  Benefit by H i s  Own Wrong.  
S o  c i ~ i l  r ights cair i nn r t~  to one out of his o \ w  violation cf the c r i m i ~ l i ~ l  l:l\v. 

B u o ~  c. B u o I . ~ .  S5. 
Tllr courts :Ire ope11 fo r  the  determillation of r ights cntl the  rtltlrc,ss of 

grievnncer, but not for  the  rewarding of ~vrongs-one i ~ i  .~ / ( I ! J IYI I I~~~  tlr,lir.to is  
not permitted to recover. Ibid.  

§ 2. Laches.  
A11y Iil~o\\letlgf' of :I filct, tllc. t r u th  of \vhich mity lw :rscert;~irlotl 11s 

proper inquiry. puts  tlle p : ~ r t y  on notice xlid deprives him of his etlnity. I311tlor 
,L'. W i ~ ~ s t o i ~ ,  421. 

I,ac.hes on the  pa r t  of claimant is recogilizrtl by courts of equity, ill p r o l ~ c r  
cases, ns nil available defense ngninst stille cl :~ims. I t  is  generally tlrtilletl to  
mean negligeilt omission fo r  nlr mlrensollnl~le time to  assert  :I r ight cs~lf(~rc.e- 
able in equity. Stcll c. T ~ ~ t s t  Co., 320. 

111 :I snit  by plaiiitiff, grantor  mid debtor in a deed of t rus t  on lantl. : ~ g ; r i ~ ~ s t  
defr~rdnii ts ,  holders of t he  debt, f o r  nil nccounting, npoll motioii for  i l o ~ ~ s l ~ i t  
a t  the  close of al l  t he  evidence, w1lic.h tended to show tha t  plaintiffs reutccl tlrv 
lands and  the  rents were pnicl to the  snit1 holders of the  t l ~ b t  to  be :ipplitvl to 
tlle debt i~iltl i i ~ t t ' r ~ s t  arid tilxcss, t he  said holtlers of the  debt nllowi~lg thc, 
propertg to be sold for  t n s rx  nlrd Iwomirlg t h r  p ~ i r c h a s r r  a t  t he  t ax  siilc, i t  
wils vrror fo r  the  court  to nllow the  motiorl, on the gro~untl of (1) Inc31~t~s or 
( 2 )  :~dv t> rw possessioil 111ider a valitl t n s  tlertl. Ibid. 

ESTATES. 

§ 1. S a t u r e  a n d  Incidents  of E s t a t e s  i n  General .  

When rights to the  minerals in 1:rnd h a r e  been, by deed o r  restlrvation, 
severed from the  surfnce rights, two distinct estates a r e  cre:lted. a n d  the  estate 
in tllv minerill interests is  sn l~ j r c t  lo tlifl ortli~rirry rnlos of 1:1n g o v t , r ~ l i ~ ~ g  tlle 
title to real proprrty.  T7(l~lcr 1.. GI(!/. 40:). 
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3 4. Merger of Estates. 
Where tlle equitnblt. and  legal es ta te  in land becomes vested in one arid t he  

same persou a t  one and  the samcS time :tilt1 in one and  tlie same right, the two 
estates a r e  merged aiid the  lesser estates a r e  :~l)sorl)ed in the  fee simple t1i11s 
cren ted. A ~ H I  it11 2.. 13a)1li, 249. 

Where oiie who has  ail eq~i i table  title ncqnires the  legal title, so tha t  the  
same becomes ~uii tet l  ill t 1 1 ~  same person, tlie former is  ~ne rged  in t he  lat ter .  
Ibitl .  

As a p l ~ c m l  rule, whcbre a purchaser of Innd subject to  a mortgage tal;css a n  
assigllmeiit of the  mortgage. tlle debt secnrrd 1))- the  niortgage is  e s t i~~gr i i shed .  
Ib id .  

3 6. Estates Upon Condition. 
TTl~carc, tc'stutor dcris'cl re :~l ty  to his \\-ife and ;inother for  life, remainder to  

p ln i l~ t id .  a charital~lt .  corporatio~i.  to tr11l)ly. a f ter  paying upkeep, to i t s  mainte- 
n;lnccL, but shonld p1:rintiff refuse this gift  o r  rrjec.t i t ,  the11 to testator 's  lieirs, 
and life teiii~iits. 1 1 0 \ ~  (11~l(l, :1110\~.~(1 the  property to tleteriorate and somc3 
bunirtl. al l  w i t l ~ o ~ i t  ;irtioii for  \ v ; ~ > t ~  I)y plaintiff, ~ h o  has  sold and 11~ased 
some of the  1)rol)rrty and  c.ol~tlxctt~cl to sc'll the  ren~ailitler, there is 110 for-  
fc i t~u 'v ,  nh:~ndoument. rcxfusal or rejc>ction of the property. The gift  is  n fet, 
sirnple~ renl;~indcr,  subject to r c w r t e r  ~ i l ~ o l i  a fnilnrr  to accept o r  a rejection 
nfter : tccept;~l~cr.  O x f o r d  O~.plrtr~irl!/c, I. .  Ziittrcl7. 427. 

Al clanse ill :I cwli\-eynnccL Ivill iiot he construed a s  n cwnditiol~ sul~sequcnt 
unless it csl)rrsses. ill ap t  ant1 ;11)propriate lungunge, the  i ~ ~ t r i i t i o n  of the  
par tic^ to t ha t  cffccat. and n mere esl)ression of the m o t i ~ e  indncing tlic grant ,  
or ;I st:~tc~rnent of the pnrposc, fur  which the  proprrty is  to Iw ~ ~ s e d ,  is  ~ i o t  
s~~ff ic ient  t o  crcatc such cw~itlition. Iliid. 

# 9a. Tel-rnination of Life Estates and Vesting of Remainder. 
(~'1'05s remainders a r e  implicvl in a will where there is  n gift  fo r  life on ill 

t:til to two or more perso~is  i t s  teli:tlits ill conlmi~ii. fe)11o\vc~l l ~ y  a gift  over of 
al l  property a t  o ~ ~ c r .  ('robs escxcutory limitations apply to ~wrsolial  p ro~~c ' r t y  
like crocs remainders to realty :rlld botli 1)revclit n chasm o r  h ia tus  in the  
lirnitntion. l'rrist C o .  I . .  .lfilT('r. 1 .  

\There real  and  ~)eraon:il pwpc~r1y is  left  by will in t ru s t  for  two g r a ~ l d -  
children unti l  they rencll the  :Ige of 35 years, wheii the  principal i s  to 11e g i v m  
them. with t he  l)ro\isiol~ tha t  .shonltl they not l i ~ - e  :rnd lint have bodily heirs 
tlic prol)c%rty sliall go to  other ~ i ;~n ie t l  persolis, upon tlie death  of one of the  
g ra~~dc l i i l d re i~ .  \vitllont issue nntl lwforc rcsacliing 3.7 years of age, his pa r t  of 
the  tru,qt got3s to the  surviving g r : ~ ~ ~ d c l ~ i l c l  ~ l n d e r  te rms of the  will. Ih id .  

If  the  l i f ~  t e m n t  pnrchnses tlie property :it :I s ;~ l c  to satisfy a n  encumbrance, 
lie c;ilinot lic~ltl such property to his rsc.111sivc. lwnefit. bnt will be deemed to  
ii:i~-e made tlicl pnrchasr for  t 1 1 ~  benefit of liiniself and  the  remainderman or 
rewrsionc,r, 1)ower i s  a life (,state. F ~ ~ l ~ o h o f r  1 . .  I 1 ( , r r ] / .  21. 

Where testator c1c~-isetl realty to his wife) nncl another  for  life, remainder to 
plaintiff. a charitable corporntion. to :rpply, a f t e r  paying upkeep, to i t s  maill 
tenxnce, but should phintiff  r e f~ l se  this gift  or reject it. then to testator's heirs. 
and life tenants,  now dead. ;lllonrtl tlir prolserty to deteriorate m t l  some 
bnr~lpd,  all n-itliont action for n-aste by plaintiff. who has  sold and leased 
some of the  property ;ind contracted to s r l l  the rem:~in(ler, there is  no for-  
ftliture, ul~nrldonmrnt. refusal o r  r t~jection of the progrrty.  The gift  is a fer  
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simple remainder, subject to reverter upon a failure to accept or a r e j t ~ t i o n  
after acceptance. O x f o r d  Ovphauagc v .  I<ittrt,ll ,  447. 

When grantors in a deed of gift reserve :I life estate in themselves, the 
grantee acqnires no right of posw~sion during the life of either of the grantors. 
Tl'iwstcnd c. TVoolavd, 814. 

8 Oc. Waste. 
Where testator devised realty to his wife and another for life. remninder to 

plaintiff, a charitable corporation. to apply, after paying uplteep, to its main- 
tenance, hut should plaintiff refuse this gift or reject it, then to testator's 
heirs. and life tenants, now dead, allowed the prope>rty to deteriorate and 
some burned, all without action for waste by plaintiff. who has sold and leased 
some of the property and contrncted to sell the remainder, there is no forfeit- 
lire, abandonment, refusal or rejection of the propt~rty. The gift is n fee 
simple remainder, subject to reverter upon a failure to accept or rt+ction 
after acceptance. O z f o r d  Orphailogt .  v .  K i t t r e l l .  $27. 

A remainderman has a right to procwd against the life tenant for waste, 
but this right is optional. Ibitl .  

§ Oe. Proceeds of F i r e  Insurance Policies. 
Where a part of a hotel building, including certain furniture nud fisturt~s 

which were adjudged part of and a necessary incident to  the realty, was 
allotted to and accepted by the widow, in the settlement of her 1iusl)and's 
estate, a s  realty and as  her dower. such furniture and fixtures must be coil- 
sidered a part of the realty in adjusting a division. between the widow and 
heir, of fire insurance collected for n loss on the property. A'n~itlt 1,. St, l i th,  
433. 

8 11. Procedure t o  Sell Estate  fo r  Reinvestment. 
I n  a proceeding under C. S.. 1744. to sell a11 the contingent interest in certain 

lands of minors and unborn children, the petitioners, who were represented by 
:I guardian. where judgment of sale mas signed on the day hefore the gnard- 
ian's ;appointment. such jutlglnent is void. But1r.r v .  TT'il~ston, 421. 

In  :x proceeding, under C .  S.. 1744. to sell real property in which there is a 
contingent interest. the plaintiff mnst be a person haying a vested interest 
in the property to be sold and the sale must t ~ e  passed upon by the judge of 
the Superior Court a t  tern]. The contingent interest alor~e canuot be sold. 
Ih id .  

ESTOPPEL. 
9 1. Creation and  Operation. 

If the plaintiff is mentally competent to assert hi<: righis and protect his 
interest a t  the present time, and there has been no change in his mental 
capacity since he executed the deed in question, he is estopped from vhnllrng- 
ing the validity thereof. Daz;is 1.. D a v i s ,  36. 

9 3. Xature  a n d  Essentials. 
Where lands have been surveyed and platted and sold, showing lots, streets, 

sql1arc.s. parks and alleys, the original owner and those claiming under him. 
with knowledge of the facts. or with notice thereof, either express or  con- 
str~ictive, are  estoppecl to repudiate the implied repre\entation that  such streets 
and alleys, parks and placeq will be kept open for p~ihlic use, although not 
presently opened or accepted or used by the public. B r o o c l ; ~  v. Slttirlrend, 227. 
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Where a judgment is void and that fact appears from the record, i t  cannot 
be pleaded as  an estoppel, and is subject to collateral attack, and will be 
treated as  a nullity. R ~ ~ t l w  v. Winston. 421. 

3 4. Operation and  Effect. 
Whcre ;I judgment is void and that fact appears from the record, it  cnrinot 

be plrntled as  :11i estoppel. and is subject to collateral attack, and will be 
treated i i h  a nullity. Butler 1;. Winston, 421. 

Cj# 6h, 10. Knowledge: Person Estopped. 
Any knowledge of a fact, the truth of which may be ascertained by proper 

inquiry. puts the party on notice and del~rives him of his equity. B~ctler v. 
Wlnsto~r. -121. 

EVIUESCE. 

# 3. Sotice of Judicial, Legislative, and Executive Acts of Omcers and  
Agenries of Other States. 

C'. S.. 1740, requires our rourts to take judicial notice of the laws of Ten- 
nebsee. C'lt rr~woc.k v. Taylor, 360. 

$i 15. Credibility of Witness i n  General. 

Inconsisteiit statements of a witness on his examination-in-chief and on 
cross-cx:~n~inatiori go to his crrdihility and not necessarily to the competency 
of his evidence. S. v. Herndor~. 208. 

1)iscregancies and contradictions in plaintiff's evidence (here whether or 
riot suit \vas brought within the time specified in an insurance policy) are for 
the jnry, and not for the court. Bank u. Ins. C'o., 390. 

Where plaintiff's evidence is positive on the vital question involved upon his 
direct examination and on cross-examination ambiguous, but not diametrically 
opposed to that on his examination-in-chief, the defendant is not entitled, on 
plaintiff's evidence. to a directed verdict. Andiwcs 2:. 1 ~ s .  Co., 683. 

3 18. Evidence Competent t o  Corroborate Witness. 

In  a criminal prosecution for conspiracy to violate the liquor laws, where 
a witness testified for the State that he was employed by defendants to haul 
liquor from Baltimore to Charlotte and that it  was agreed that  the money 
to pay for the liquor would be sent witness from Charlotte by telegraph in the 
name of one Carling, it waq competent for the Charlotte superintendent of 
the telegraph company to testify that large hums mere so sent to witneqs. 
S. v. Lippard, 167. 

1 9  Evidence Competent t o  Impeach o r  Discredit Witness. 

Where. ill an action for wrongful death by automobile collision, an occupant 
of the car. driven by plaintiff's intestate. was thrown out of the car by the 
impact, evidence that such person stated that she told plaintiff's intestate that 
the collision "was going to happen, that he was driving in and out of traffic, 
and running past cars," was competent to contradict a denial by such person, 
while on the stand, that  she made such statements. Woods v. Roadway Ex- 
press, Inc., and Swarm v. Roadwa?~ Express, Inc. .  269. 

Permission for the solicitor to cross-examine a State's witness, in a criminal 
prosecution, is within the sound discretion of the court. S. v. Vicks, 354. 
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§ 25. F a c t s  i n  I s sue  a n d  Relevant  t o  Issues.  

I t  is  not required tha t  evidence be:rr directly on the  qntstioii in issue, ; I I I ~  

i t  i s  competelit n ~ i d  relevant if i t  i s  one of t l i ~  circnnist;mcrs ~ n r r o ~ u i d i i i g  thc, 
part ies,  ant1 Iiecessary to be lmo\\-n to  ~)rol)erly ~uitlerst:ll~rl their  contlnct o r  
inotivrs, o r  to weigh the  renson:ll)le~ic~ss of their  contrntions. F(IVIII(~I~S Fc( l ( ,~ .u-  
tiolc, I~ rc . ,  I . .  Morris, 467. 

$j 27. Gene ra l  Rules .  

111 :I crinli11a1 prosec.ution for  perfornii~ig :11i opt>r;~tioli (111 ,I prt>g11:111t \ Y O I I ~ ; I I ~ .  

evidence of prosecntris  t h a t  slit, \\:Is told by :I thirtl persol1 illwnt the 01xSr:1- 
tion t lefeii t ln~~t gave, ill t)splanntion of her  visit to tlt'fentlr~llt, is  11ot l ie: lrs:~~- 
and is  competent. R. 1. .  f)illiovtl. 4.4(i. 

§ 28. Circumstant ia l  Evidence.  
I n  n suit  by distributees to  r ecowr  from n c l n ~ i n i s t r : ~ t ~ ~ ~ r s  a11(1 h~ l rv iv i i~g  

partl ler  money found on the  person of intcxstntc ant1 c1;linietl by his p :~ r tn t~ r ,  the  
following eritlt~nve was  not prcjntliei:~l to  tlefendailts : (1 ) Of tlie snrgeoll 
who fo~und the  molley oil cleceasrd's person when lie entered tlie hospit;ll, thnt  
i t  was  (lone 1111 in difft.rent packngc~s ant1 some of i t  loolie11 lilitl i t  liatl 11c~e1i 
carried fo r  a long tiine : ( 2 )  of :I s ister ,  one of plaintiffs, tha t  tlectvltwt c ;~rr ic t l  
~ m c l ~ ~ g e s  e ~ e r y w l l r r e  lie went. " T l i ~ y  wr re  nll around. I nrw.r saw n.li:~t w l s  
ill tl~c~rii. I tloli't read and write":  ( 3 )  of tlie other plaintiff, t h t  decrtlt'11t 
cxrrietl large sunis of money on liis person for  yenrs nut1 t lmt sllc. z;:r\v $4,000 
in his possession not long beforv his death  : ( 4 )  of one plai~lt iff ,  n sistt,r. :r~itl 
;I justice of t he  peace. t h a t  plaintiffs ant1 tleccvltwt owned a I ~ o ~ ~ n d n r y  of timlwr 
which \ w s  sold for  P2.600 cash. wliicli the  jns t iw of the  pc:lw snn- p:~itl to 
tlecedc.nt. and tlie sister (wi tness)  rectbived $600 for  her  slinre-this tloc~s not 
violate t he  provisions of C. S.. 1'7%. Wir~glcr  z.. .lfilTr,-. 15. 

I n  nn  action to  recover for \vrongfnl tltwth f rom a11 automobile collisio~i. 
there wns no er ror  in thc  conrt's escalr~sion of testimony of t'mle fa ther  of pl:~iii- 
tiff's illtestate, d r i w r  of one of the  cars. t h a t  he snw his son's ilend body, in 
thc~ f n n t ~ r ; ~ l  home and  S:IW n wo1111d 011 his left  a rm,  in an  attcnipt  to  sliow t l ~ t  
i11test:lte lint1 his left a r m  hcld out  a s  ;I signal for  ;I left t11r11 a t  the  t ime of 
the ncx4dent. IT700tls 1 . .  IZoctd~ctr!~ G x p ~ ~ s s .  I I I~ ' . .  i ~ n d  A'I(.(II!II z.. Rotr~l~rr r !~  Ex-  
p ~ r s s ,  Ilrc.. 269. 

5 29. Evidence  a t  F o r m e r  T r i a l  o r  Proceedings.  
I n  n t r ia l  before a referee. where  by writ ten s t i p ~ ~ l n t i m ~  co~uisel  on 1)orli 

sitlcs agreed, in lien of offering oral  evitlence. t h a t  the  s tc~~iogr i~l~l ier ' s  trnn- 
script of tlie slvorn testimony of the witnesses a t  :I previons t r ia l  of the (#ase 
in tlie Superior C'onrt, together wi th  rshib i t s ,  slronld const-ltnte t he  evitlenve 
Iwfore tlir court ,  there was  I I ~  r r ror ,  wlwn this evideuct, \vns snhseq~~en t ly  
offttretl Iwfore :i jury, for  the  court  to tlrclinc to rule on t h ~ ~  ol~j rc t ions  inter-  
posrtl wheii the  rvit1rnc.e \VRS originnlly offered, i t  nppenring froni the rec.ortl 
t l i :~t  the  only ol~jections originally iilterposetl m w e  to tcstirnony 1vllic.11 \.ins 
compt'tnit. Clrcsson I.. Cotrtnilro Po.. RiS. 

The accuracy and anthenticity of the  record not being ql~estioned, n mimeo- 
grn~l l t 'd  transcript  of tlie case on appeal in a c r in~ inn l  prost~cutioii. ns ngrretl 
to by cwm~sel. where no comntercase served and  no exceptioii;.: filed. consti tr~tes 
the  case nn appeal. alltl it is  competent a s  evirlence, oil a snl)srqnent tr ial  of 
t he  same cnsr,  to  impeach n witncss who repndintes liis former testimony. 
Conversely, i t  wonltl linre Iwen competent to  corrohor:ltc a witness. 8. 1.. 

DcCrvaffet~reid. 461. 
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30a. Demonstrative Evidence: Photographs. 
I n  :III action for  tl:~iii:~ges rrsl i l t i~ig f rom a n  mitomol~ile collisioli, there i s  n o  

c>rror in the  c,onrt's r e fns :~ l  to : ~ l l o ~ v  ;I w i t~ i e s s  to use :L ~ ) h o t o g r n ~ ) h  to r s l ~ l : ~ i n  
hi:: rcstiiiio~iy, nhc.11 tli11 11lrotograpli is  I I O ~  s11o\vn 10 be a t rue  rtyresent: l t iol~ 
of the  wreck. :1nc1 t h ~ ,  record t l o c ~  not s l ~ o n  how the  witness would l i : ~ \ - ~  so 
nwtl th(1 photo:r:11~11. 1l~ootl.s I.. 12otrtl!c'rr!j E;'.r.l~wss. Ilrc. .. ;rntl S f c ' r r i r i r  1 . .  Uotrtl- 
1ru.11 13.r.li~~s.s, I I IC . .  S!). 

# 52. Transartioils or Communications With Deredent. 
I n  a suit  by tlistri1)ntees tc~  recover from ndministrntora ant1 sn r r i r i ng  

l):lrh~c,r money follntl on tlir persoll of tlecrilc~nt :rlld clililned by his lhlrtiler. 
t c ~ s t i m o ~ ~ y  of thc~ p:trtl~cr. conc~c~r~~rini: his r r l a t i o ~ ~ s  to tlie p a r t i ~ e r s h i ~ ~  : ~ n d  tlir 
r c l l ; ~ t i o ~ ~  of certain c.onvcw:~tio~ts IIC Ii;~tl with decensctl  bout the  : ~ s w t <  of t he  
~ ~ a r t ~ i r r s l i i l ~ ,  is  clc:~rly ili:~tlmi.s.~il~l(~ 11nt1c.r ('. P.. 1795. Tl7in,q1/~r c. A11i17(3i~. 1,;. 

111 :I suit  11y t l istr i l~ntees to rc,cort3r f rom i~~lni in is t ra tors  : ~ n d  snrviviug 
l~nr t i ie r  nioiiey f o i ~ n d  on t h r  lwrsol1 of inte9t:rte a ~ i d  cl:~inietl by h is  lxrrtner. 
tlie evidence of one 111:lintiff. a sistc>r. ill111 :I jwt ice  of tlie pe:rce. thnt plaintiff's 
;111tl tlecwlent owiirtl n boundary of timber which was  sold for  $2.600 casli. 
which tile j u s t iw  of the  pmce  saw ]%lit1 to tlcccdent, : ~ n d  the  sister (13-itness I 
r t r c~~ ivc~ l  $600 for  her  sha~x-tl~~c.s not violate the provibions of C. S . .  179;. 
Ihic7. 

a 3 3 3 6 .  Court Hecords. 
Thc, ; ~ c ~ . ~ ~ r a c y  ;111tl nntl ie~it ic~ity of tlie record not I)cing q ~ ~ e s t i o n e d ,  n minieo- 

g rn l~ l~e t l  t r : r~~sc , r ip t  of tlic c.:~be 011 ;lp]wnl ill ;I criminal prosrcntic~n, ns agreetl 
to by c o n ~ ~ , w l ,  nliorc~ 1111 co~liitercn.ce s e r ~ o t l  a ~ i t l  I IO esc~c~lrtions filed, co~ i s t i t~ i t e s  
tlir~ c.nsc on nl)l~e;ll. :r~rtl it is  competent :I.: eviilciic~e, OI I  :I snhseqnnit  t r ia l  of 
thc, s:ime cnsc. to  impc~rch ;I witness who rc~pndintrs his former tcstirnony. ('ow 
versc~ly, i t  won111 hn fe  bren coni1wtcnt to corrolmrntc ;I \vitness. S, 1.. J)(Grtrf- 
f o ~ r e i t l ,  461. 

On npplicntion to  s111)stitntc :I copy for n lo,ct origin:~l ctlitrs snmmons, i t  is  
cwmpetc~nt for  n tlt.1111ty sheriff to tctstify t1i;it he rc~nivnihers making service 
of such rr7icrs smnmons :IS int1ic:ttetl 011 thc vopy thereof. 1'(1r1<. IIIP., 1 , .  /3rii111. 
502. 

3 31. Govrrnmental Acts and noruments of Other States. 
'1 will. tlnly proven aud a l l o n c ~ l  ill S e w  York ac,cording to our st:ltiire. ('. 8.. 

4152. when i t  :ippe:~rs thnt  a n  rseniplifird cop,~- thereof so showii~g has  bern 
rrc~ortlrtl her(, in t l i ~  connty n - h c v  the lnii11 l iw ,  is  atlmissible in evitlcnce ill 
tho conrts of this Stxte. a s  n l i ~ k  i n  n chnia of t i t k .  T7u?ico r. G u y ,  409. 

(i 38. Accounts, Ledgers, and Records and Private Writings. 
Tlrc si~perintcntlent of n tr1egr:lph company m:?y testify t ha t  money ortlers 

of his company i i~trodnrctl  ill c ~ i t l ~ l n c e  :Ire the  original records krpt  in the  
office of his caomp:lny :111i1 of n-hich lie lins charge. even  here the  witness 
tlitl not personally rn:~l;e s11clr recortls. S. 1.. I.il)prcrd. 167. 

I t  is ])roper for  the  ronr t  to nllow n witncss. solely fo r  tlie pllrpose of 
refreulring hi.: memory, to er:lminc n rccortl or statement (1) prepxrctl by 
hini : ( 2 ) p r r l ~ : ~ r e t l  under his snpr~rvisioli : or 13) niatle l ~ y  another in his 
prc'srncr. S. 1.. S~i l i th .  4.37. 

5 41. Hearsay Evidence in General. 
I n  a criminal proiecntion fo r  performing an  operation on a pregnant woman. 

eri t lei~cc of p r o ~ e c n t r i x  t ha t  she wa. told 11$ a th i rd  person about the operation 
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defendant gave, ill espla l~at ion of her visit to defendant, is  not hearsay :\11tl 
is competent. S. c. Uilliard, 446. 

9s 42b, 42d. Admissions, Res Gestse: By Agent. 
Where, in a n  action for wrongful death by automobilr colli-io11. ;in occupant 

of the car,  driven by plaintiff's intestate. was  thrown out  of the car  by the 
impact, evidence that  such person stated tha t  she told plain-iff's intestate thnt 
the collision "was going to happen, t h a t  he w : ~ s  driving in and out of traffica. 
and running past cars." when i t  was  made to appear that  such statements 
were almost contemporaneous with the  collision, is  competent a s  ptrt's rcx gcjstrr. 
Woods c. Roudzc.ny E ~ p r e s a ,  Inc., and  S w a m  c .  Rondroa?! Express. Inc., 269. 

Agency having been established either by proof or  by adm~ssion,  the  cleclara- 
tions of the  agent, made in the course of his employment and in the scope of 
his agency and while he is engagcld in the  bminess, a r e  competent. They 
must be the  extempore utterances of the mind, nnder circnmstal~ce* whicnh 
constitute them par t  of the  rcs gcstcc. Sulnlo~t 1.. Pctrrcc'. 387. 

a 47. Subjects of Expert Testimony. 
Expert  testimony is  admissible where i t  relates to matter-  requiring expert  

skill o r  knowledge in the medical field, about which a person of ordinary 
rxperience would not be capable of forming a satisfartory c?nclusioii, nnnidetl 
from one learned in the medical profession. 8. 1.. Drl1in1.d 446. 

3 48.. Subjects in Exclusive Province of Experts, in General. 
I n  n prosecution for homicide, where a witness i* tendered by the Stttte and 

found by the  conrt  t o  be an  expert  in chemistry and toxicology. and the witne-s 
testifies that  mi analysif made by him of stainq, on the clothing worn by the 
tlefentlant on the night of the murder,  showed the presence of hnman blood, all 
exreption thereto, on the ground tha t  the witnesq i.; not an  expert hematologist. 
c2annot be sustained. S. 1. .  Smith,  437. 

§ 51. Competency and Qualification of Experts. 
The competency of a witness a s  an  esper t  is  properly a n d r ~ ~ s s r t l  to thth solmtl 

discretion of the  t r ia l  judge. P. 1..  Svrlith.  457. 

3 52. Examination of Experts. 
Where a medical expert witness merely expresses his p r~ fes s iona l  opinion 

upon a n  assumed finding of facts,  and the facts assumed a re  supported by the 
testimony previonsly offercd, snrh  evirlencae is competent. A". 1 % .  Dillinrd. 446. 

A presumption of law is generally indicative of a maridatory deduction 
which the  law directs to he made, in the sense of a rule of law laid down h?. 
t h e  conr t :  while a presumption of fac t  is  a deduction from the evidence, a 
primn facic case, having i t s  origin in the well recognized relation between 
certain facts in evidence and the  ultimate question to be proven. III re Will of 
Wall. ,591. 

9 57. Failure of Party to Testify. 

A failure to testify. standing alone. ordinarily counts for naught against  :I 

p a r t y ;  hut,  when the case is such a s  to call for an  explanation, the  failure of 
the  party,  who should make such explanation, to go upon the stand may I w  
used against him. J l rSci l l  c. McNci l l ,  178. 
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EXECUTIOS.  

1 Time and Conduct of Sale and Prelinlinarg Proceedings. 

\T7hile milch has  been writ ten regarding s i ~ l r s  of Iniitl under esccl~t ion ,  eac.11 
ciecision lnust bc read and conside3retl in the light of the  fac ts  of the  rase and 
of the  cornmoll 1i1w o r  the t h n ~  cnrrent s ta tn tory  1:1w. Gardirer 1 . .  . l l c~ )o l?oTd .  --- ~1311. 

The sheriff sellb land lry virtue of the  power of a n r i t  of ~;c'ilditiolri c'rpoircts 
o r  exocntion, a s  the case mny be, i~nt l .  when the writ  ( ,spires by lirnit:~tioil. 
the power of the  sheriff to sell land iurder i t  comes to  an  rnd.  Ibid.  

Where, a s  in this State,  the  rnle of connnon 1:xw 1r:ls 11cwl cliangccl regartling 
the  t ime a t  which an  execution shol~li l  be made retnrn:~ble.  tlie writ  .shonltl br 
nrntle rc~turnable in accordancr with thv i~pplicatory s t a t u t e ;  ilntl. wlrilc :I 

f:rilnrc to follow the  s t a tn t r  ~ n : l k ( ~ s  i ~ n  t~serii t ion irregillar. t l ~ v  life of i t  :is 
fisetl by the  r t : l t ~ ~ t c  i s  not affrcTcd. /hid. 

# 10. Resales. 
Wlicbre the bid for  real  estate. oft'eretl :it ;I snlr  l~ r l t l  nnder authority of a11 

c~sc.cntioii within the  period of tvn ycars iicst i if trr  the tlntc of r e n d i t i o ~ ~  of 
the jndgnient upon n-l~ich the  execxtion issncd. is  raisetl and  resa1t.s ;ire orclrrc4 
~iic~c~'ssivc~1y ulrtler provision of ('. S., 25!)1, a s  nmcndrtl, by which the finill 
salt) ,so ortlr~retl t a l t c ~  place on a da t c  af tor  the  expir:ttion of said period of tc.11 
yr:rrs. snch orders do 11ot Iii~r-e t h r  c f f ~ ~ t  of prolonging the  statutory lift, of 
lit.11 of t l i ~  j l~tlgmc~nt within the provisions ;111tl ~nt':lning of ('. S.. 6 4 .  C111,shit.i~ 
I . .  Dt.tr7;c~. 577. 

\There plaintiff su rd  ill ejrctnient tliret. defcndirnts. wife, hns1)aiid ;rlitl son. 
:1nd a t  the  close of the  tr ial  plaintiff was  nonwitcd  :is to  the  fa ther  nil11 son. 
: ~ n d  110 appcnl t n k m .  and  on u sul)scqi~twt trill1 plaintiff recovrred j i ~ d j i m t ~ ~ ~ t  
against  the  wife. and  upon issnmicc of a wr i t  of 1)11ssossion, tlie wife ~novetl  
to vacate tlre wr i t  on tlre ground th:tt s l ~ c  tlisc~lainis title to the  property and 
is  living :.on the lalltl in the, horn(' of 11r~l. Ilnsl~:intl by rcason of her 1n:rrit:li 
rights. a n  ordvr a l l o w i ~ ~ g  the motion \\-;IS 11rolirr. h'to~~ra I.. Gttiolr, S3l. 

sf 8, 9. Title and Right to Possession of .Issets of Estate: Control and 
Manngemrnt in General. 

The law does I I O ~  rest the  titlc to the  property of ;I pc3rscin who dies intestat? 
in his nes t  of kin, hnt in his athninistrxtor. If  the atlniinistmtor dies I~ r fo rc  
cwmplction of the  admi~listrntion,  the  title to +nc3lr property docs not rest in 
lris ndn~inis t ra tor .  11nt ill the  administr:itor d c  borris ifon of tlrr, first intc%tate. 
;rnd so on indt~finitr~ly. iuitil the  cs t :~ te  is  srt t lr t l .  S~ripc'n 1' .  Estotf's . 4 t l t ~ i ~ i s -  
t r c r i i o i ~ .  Inc.. 776. 

9 l5d. Claims for Personal Services Rendered to Deceased. 

Where certain family rcLttionihipi exi5t. the p?rfornmnce of r a l i ~ a l ~ l c  s c r r -  
ice. 1iv one  nwmkwr of the f a m i l  for  nnothrr,  within t he  unity of the  family. 
i< p r ~ ~ i i n i e d  to  h a v ~  IKVII rendered pnrcunnt to a moral or legal ob1ig:rtion and  
nit i iont rsprctntion of comp?nsation: but th i \  ic: s preinmption which may be 
orercome by proof of an  agreement to pay, o r  of fac t<  and  circumstances per- 
mitt ing the  inference tha t  payment Tau intended on the  one hand and  espectrd 
on the  other. Frntlcrs r .  Fmircia. 401. 
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The rule, t ha t  services within the family nnity a r e  presnmetl to be gratni-  
tons, is  not recognized in th is  Sta te  to snch an  extent a s  to ra i fe  the preslinl1)- 
tion :rg:linst n danghter-in-law or  a son-in-law. Ibid. 

\\'here peraonal services have been rendercvl in compliance with an  oral 
contract to give or  devise real  estate and snch contract is void by reahon of 
the s ta tu te  of frauds,  the par ty  injured by the breach thereof mils mnintnin 
a n  nction on iniplied nssz tn lp~i t  or  qun?rtztn~ wzocrit for  the v:~lne of the scrviccs+ 
rcllderetl. Daughf ty j  1.. D a u g h t t . ~ ,  528. 

8 20%. Dis t r ibut ion of E s t a t e  in General.  

I11 :1n action bg distributees of decedent against his administrators and cur- 
viving par tner  for  recovery of money found on decedent's person in his last 
illness and claimed by his partner,  where the  evidence tel~detl to shovr. t ha t  
decedent for  many years had carried large sums of money on hi< person ant1 
o w r  six thousand dollars was  found on his person a t  the hnspital just before 
his death,  tha t  he  had three bank  account^, inclnding the partnership arconnt. 
motion for  judgment of nonsuit was properly denied. 1T'c1i,q'cr 1.. J l r l l ~ r .  1.7. 

Q 21. Offsets Agains t  Amount s  Due  f r o m  Esta tes .  
Plaintiff sned for  distributive share  of estate. Defendant, administrator.  

answering, sets up and pleads debts of plaintiff due  the  intestate a s  an  offset. 
Plaintiff, replying, denies the  debts and pleads the three-year mid tcll-ytt;~r 
statutes of limitation. On the hearing i t  was niade to appc'ar t ha t  the debts 
of plaintiff, if any, were barred by the s ta tu tes  of limitation Curing the lifetinub 
of the intestate. Bcld: The plea of the s ta tu te  of limitations is available to 
plaintiff a s  a valid defense to the affirmative claim of offset 1-dentled by defentl- 
ant .  l ' c r q ~  T. l ' r ~ i s t  Co., 642  

I n  an  action by pl~lintiff to recover his distri1)ntive share  of a n  estate of 
which defendant is  administrator,  where defendant sets up  and pleads debts 
of plaintiff due intestate a s  a n  offset, the claims of both plaintiff and defcnd- 
a n t  being legal, the doctrine of equitable setoff has  no application. Ihid. 

3 24. Distribution of E s t a t e  Under  Family Sgreements .  

Family agreements looking to the a i l r a n t a g e o ~ ~ s  sett lemcn of w t a t r s  or to 
the adjustment of family differences, clisputes, or controversief, when approvet1 
11y the court. a r e  valid nnd binding. Fish 2'. Hansoii. 1-13, 

Where testator died in Nay,  1033, leaving specific legacies to his daughters 
alld debts totaling substantially the value of the estate, with residuum to be 
held in  t rns t  and income paid to his ~v idow for  life, then to go to the daugh- 
ters, and all  parties agreed to delay the settlement of the estate,  collect the  
income. sell assets a s  advisable, and use income and proceeds of sales to pay 
debts and  specific legacies, the  daughters agreeing not to demand their  lrgn- 
cies before the estate was  worked out satisfactorily, a family xgreement resultc 
and t 1 1 ~  witlow is not entitled to receive from t h ~  residuum the income nsrd ill 
pa r t  to settle the debts. Ihid.  

3 26. F i n a l  Account a n d  Set t lement .  
While the  clerk of t he  Superior Court is  not necessarily bo ~ l l d  by a11 agree- 

ment of the parties to approve an  acconnt and  is  free to  exercise his own judg- 
ment on matters of probate a s  long a s  they a re  before him, thl? agreement docs 
bind the  partie- who signed it ,  i n  the a b w ~ c e  of mictake 0,- f raud or other 
inequitable condi~ct.  R. 1.. Griqg8. 270. 
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EXECUTORS AKD ADJIIXISTRATORS-C'ontirrued. 

5 27. Proceedings t o  Force Accounting. 
While th r  clerk of the Superior Court has exclusive original jurisdiction a s  

to matters of probate and the judge has no power therein unless the matter 
is brought before him by appeai, the Superior Court in term is by statute 
constituted a forum for tlie settlement of controversies over estates. C. S., 135. 
S. c. Griggs, 279. 

The nest of liin of an intestate have a cause of action for their distributive 
shares against the administrator of the intestate, which cause of action does 
not survive, on the death of such administrator, against his administrator. 
but against the administrator dc bor~is   on of the first intestate. Snrpcs 1'. 

Estates Adminisfration, Irrc., 776. 
17pon the death of an administrator, the better procedure is for the nrxt  of 

kin to bring an action for an accounting against his administrator, only after 
tlie :ldministmtor d c  boltis ?lot1 of the first intestate has refused to do so. 
IIowever, should the adminisrrator dc honts m n  fail to bring such action. the 
n ~ s t  of kin may bring the samL and the court will make the adminiutrator 
tic holrrz not/ a party defendant and refuse to dismis. the actiou. This Court 
nii~y remand such a case for the malriug of necessary parties. I b i d .  

s# 31, 3%. Actions t o  Surcharge and Falsify Account: Proceedings t o  
Enforce Liabilities. 

The Superior Courts hare original, concurrent jnrisdiction with the probate 
courts in actions against executors, administrators. collectors and guardians. 
to order an account to be talien and to adjudge application and distribution of 
funtls ascertained, or to grant other relief, as the nature of the case may 
require. C.  S., 135. C a s ~ i n l t ~  C'o. r. Lawiirg. 8. 

FIDUCIARIES. 
5 2. Duties and  Liabilities. 

In  certain known and definite fiduciary relations, if there be dealing between 
the parties, on complaint of the party in the power of the other. the relation 
of itself raises a presumption of fraud a s  a matter of law, which annuls the 
:tct unlcqs such presumption bc rebutted. Among these relations are (1) 
trustee and cestui 921~ t rus t ;  ( 2 )  attorney and client; ( 3 )  mortgagor ant1 
mortgagee : ( 4 )  guardian and ward ;  and (5) principal and agent. IlrSrill 1'.  

McSeill, 378. 
FISH AR'D FISHERIES. 

5 4. Rights to Fish: Private  and  Public. 

A riparian proprietor who owns no part of the bed of narignblt. waters has 
110 sereral and exclusive fishery therein. Harrtpton r. Pulp Co., 53.3. 

The necessities of a person whoqe business is taking fish from a common 
fishery and one, who by reason of his riparian o\vnership of the bed of the 
rlver, has a s e ~ e r a l  and exclucive fichery are  precisely the same, and the same 
principles of law must apply with resprct to the migration of fish. I b i d .  

The public has a common right to fish in all navigable ~vnters. provided that  
right is exercised with due regard for the rights of othrrc. I b ~ d .  

§ 5. Action for  Interference With Fish and  Fisheries. 

Owners of sereral and exclusive fishpries upstream may maintain an action 
for wrongful interference with the migratory passage of the fish whereby 
these fisheries are injured. Hamptou r .  Pztlp Co., 535. 
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F I S H  ASD FISHERIES--Colt tiklued. 

I n  a n  action by plaintiff, a r iparian proprietor on a naviglble river, against 
defendant,  where the cornplaint alleges tha t  plaintiff is  the  owner of a long 
established fi5hery from the shores of his property along such stream and that  
plaintiff has  suffered damages thereto by tlltx interference of defendant in 
polluting the waters of the river with mat ter  deleterious to fish life, discharged 
a s  wa\ te  from defendant's recently (Wablished mill, canqing n public nuisance 
and sc~rionslp interrupting the 1nigr:ttory passage of fish, i t  was er ror  for the 
court below to sus ta i r~  a tleniurrer to the complaint a s  not stating a cause of 
action. Ibfd .  

FRAUD. 
§ 1. I n  General.  

Where one of two innoce~it  persons must suffer low by tlic? f r aud  of a third 
lrersoil, he who first reposes the confidence must bear the loss. S. 1;. Sa!c!lo, 
10.2. 

To c.rcl:~te i l  right of ;~c,tion for deceit there Intlst be n statement by defendant 
( a t  uutrur  ill fact ,  (1)) lmo\vn by him to be untrue  or made with reckless 
ipnor :~~ice  ;IS to whethcr i t  bt' t rue  or  not, ( c  made ~vi t l l  intent t ha t  the plain- 
tiff s l ~ a l l  act  upon it ,  ;111(l ( d j  upon which plnintiff acts to his damage. Small 
I.. Domrtt. 554. 

\Vh(.re there is  concealment of f raud or continuing f raud,  the s ta tu te  of 
linlitntions docs not h : ~ r  :I suit  fo r  relief on account of it, and thereby permit 
tlw stntute,  which mas t les ig~~ed to prevent frantl, to 1)ecolne an  instrument 
to perpetrate and perpetuate it. Ibid. 

3 5. Deception a n d  Reliance Upon Misrepresentation. 
If  a promise is made with no intent t o  perform it ,  and inewly with a f raudu-  

lent design to induce action wider a n  erroneous belief. or  it' a representation 
amounts to a statement of fact ,  although dependent upon future  action, in 
e i ther  vase there i s  ground for  equitable relief. Small  v. Dorsctt, 754. 

Where there is  concealnlent of f raud or  continuing f raud,  the  s ta tu te  of liini- 
tations does not ba r  a suit  fo r  relief on account of it, and thereby permit the 
utntutc-.. which mas deqignetl to prevent f raud,  to become an  instrument to 
perpetrate and perpetuate it. Ibid. 

6. Damage.  

I n  nn action by plaintiff against  defendant for f raud in that  defendant 
indurrd plaintiff to inrest  in a note, secured by mortgage on realty of inade- 
quate ra lue ,  the fact  thnt plaintiff marked the  note and mortgage "paid in 
full" upon a sale of the property, i n  a n  effort to realize a s  much a s  possible 
ont of the security, ih not evidence of an  estoppel, but goes only to the  measure 
of damages. Small  1'. Dorsctt, 751. 

After learning of the f raud of defendant, the plaintiff may ratify the con- 
tract ,  keep the  consideration and sue defendant for  the damages suffered by 
reason of the fraud. Ibid. 

3 8. Pleadings.  
('onceding the  complaint to be a petition for a tvrit of crri'iorari, C. S., 630, 

i t  fails t o  make a proper showing of merit, upon which alone certiorari  will 
issue, for the mere allegation of f r aud  is insufficient. The  law requires tha t ,  
if f raud is relied upon, all  essential facts and elements constituting the f raud 
innst affirmatively appear from the pleading. Il~cnsztcker 1;. Winbome. 630. 
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ri 11. Sufficiency of Evidence.  
I n  a n  action by plaintiffs to  have a t ax  deed to  the  fc1lrc2 defendant Har r r l -  

son set aside a s  fraudulent o r  to  have grantee declared :I trustee. where t h e  
evidence tended to  show tha t  the  1I:rrrt~lsons were plaintiffs' rental  agents n11t1 
a s  such allowed the  property to be sold for  taxes rind f o n c  defendairt honght 
same a t  t ax  sale and  sold pa r t s  thereof to  t he  other defendants, one of them 
paying a consideration and the  others none, jndgmnlt  of n o ~ ~ s n i t  was  proper 
a s  to  the  purchaser who paid a consideration. and  improper ns to all otl irr  
defendants. Seller-s c. lfurwlsort, 138. 

In  certain Ii~io\vn and  clefinite f i t l~~c ia ry  rel:r t io~~s.  if there he dealing I)ct\vern 
the parties. OII complnint of the  par ty  in the  power of the  other. the r ch t ion  
of itself raises a prrsnmption of f raud a s  a mntter of law. which a1111nls t h r  
: ~ c t  1111lcs.s such presnmption be rebutted. Among t h e w  relations a r c  ( I  I 
t rustee and ccstrri qrrc tritst: ( 2 )  attorney and client : ( 3 )  mortgagor and niort- 
gagcr : ( 4  I gnnrdian ant1 ward  : and (,7 ~) r inc ip :~ l  n~l i l  agent.  . l Ir .~c~ill  I . .  

.VrX(~ill. 178, 
Where defendant. a I)anlirr of wide finniicinl dealings, invested in n rt.al 

estate mortgage the mouey of plaintiff. : I I ~  elderly woman of no bnsinrss e s l w  
r i r ~ ~ c e  ant1 of limitcd e d n c n t i o ~ ~  ant1 : ~ I I  old friend of defendn~it .  ant1 defrntlant 
rrprt'wntetI t ha t  the  investment \v ;~s  ":IS gootl a s  gold" ant1 could be collt3ctei1 
: ~ t  ally t imr .  nnd he :11so pron~ireil  to collrrt  the i n t e rwt  and see tha t  t:lxcXs 
n-(,re 1):rid on the  lnntl, hlit nllowetl the  Innrl to hc sold for  taxes.  witl io~it  notivr 
to plaintiff, there is  sufficient evidence on the  qncstiinr of f rnnd to go to thcs 
jury in a suit  ins t i t~ i ted  within three ye:lrs of tllr tliscorcry of tlic snlc f o r  
taxes. C. S.. -141 (!)). R111oll 7:. I l o ~ w t t .  754. 

The  mere relation of parent and child, witliont : I I I ~  evidencr of in t im:~tc  o r  
fiduciary relationship. does not raise n l ~ r r s n m l ~ t i o l ~  of f r aud  o r  of ~intluch 
influence. Ger-ringcr 1:. Go-riwgw. 818. 

Where in consideration of mi agreement hy his son a n d  (lalighter to support 
him, plaintiff executed n fee simple deed, c o n ~ e y i n g  all  of h is  real  estate to 
such son arid daughter  and  :rl)olit n year thereafter changed his mind arltl 
wanted his land hack, t he r r  is  no cridence of fra11tl o r  nnclue infincnce ant1 
motion for  judgmrnt a s  of nonsuit was  properly allowetl. Ihid.  

FRAUDS, STATUTE O F  

#a 2, 5, 5 .  Sufficiency of Wr i t i ng :  Application: Evidence.  
Whethcr a promise is  an  original one, not coining within the  stntntt, of 

f rauds ,  o r  a collateral one, rrquired by the  s ta tu te  to h e  in writ ing,  is  to Iw 
determinc~cl f rom the  circumstances of i t s  making, the  s i tna t io~i  of the parties. 
:md the  objects sought to bc accomplished. Where the  intent is  donhtfnl tho 
solution n s ~ ~ a l l y  lies in smnmoni ig  the  nit1 o f  n jury. Fu~.)tic~rs Fodcr-citiotl, 
Inc. .  c. Morris, 467. 

I n  respect of t he  character of n promise. whether o r  not i t  is  origin:~l or 
collateral under t h e  s ta tu te  of frauds.  i t  i s  competent to show tha t  the defend- 
an t  hnd :I personal, immediate and  pecuniary interest in the trnnsnction, ancl 
for this DUrpOSe i t  is  proper to i ~ ~ q ~ i i r e  abont his elltire c~)irnection with t h e  
w r s o n  fo r  whom the  debt was mnde. Ihid.  

§ 9. Application i n  General .  
An oral  contract  to give or deviw r r a l  e<tnte ic: void by reason of the i ta t l i te  

of frauds.  C .  S , 988. and no action for  a breach thereof can he m:rintainrtl. 
Dnlry71try 1;. Dnug71tru. 52% 
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FRAUDS, STATUTE OF--Co~iti~t~tcd. 

Where personal services have l~een  rendered in compliai~ce with a n  oral 
contract to give or  devise real estate and snch contract i s  voitl by reason of the 
s ta tu te  of frauds,  the  party injured by the breach thereof may maintain all 
action on implied ttunrrt~~psit or  q t l n t ~ t t t ~ ~ ~  ~ i r c  1 tiit for the  v a l w  of the st,rriceh 
rendered. Ibid. 

3 12. Par01 Trusts. 
The section of the English s ta tn te  of frantls relating to patrol t rus ts  has  not 

been enacted in Xorth C'arolina :u1d o w  p r t w n t  htatute, G. 8.. 22-2, has  no 
npplication to snch tlwats m t l  cloes not  prohibit their  estnbliehment by p a r d  
evidence. . h t l  snc~li prtrof is  11ot a violntio~l of the rn l r  prohibiting pnrol 
witlence to contradict. al ter or t%p1:li11 n \vrittcu ins t r lume~~t .  T110111l)mti I . .  

Dn ris,  792. 
GIFTS. 

3 2. Operation and Effect. 
.I tleed of gift of :III  estate of any  n:l t~~rc' ,  if not 1)rort.n ill tlrw form and 

rt>gistrred within two yrars  a f t e r  the n ~ a l i i ~ ~ g  of i t ,  is  void. I::. S.. 3313. 11-it!- 
stcad I - .  Il~ooltrt.d. S14. 

l ir tween the parties thereto n deed of gift. i ~ o t  registered, is  good (111ring 
the two years nf t f r  t h r  making of i t ,  b11t 11p011 failure to 1:egister i t  withill 
such t imr,  i t  lwcomes voitl ctb iiritio and tillc res ts  ill the gr:rntor. Ihid. 

Where a person has  been adjudged incwmprtent. nntler C'. S.. 228.-i. and n 
trnstee of his property appointed, and thtbreafter. upon petition before the 
c21erk under C .  S.. 2287, by the  person so ndjndged incompetent, a f t e r  hi< 
trustee o r  guardian has  been made a par ty  a s  r e q ~ ~ i r e d  1,:; ch. 145, Public 
I , n w  1941, he is  found competent by a jury and i- ao atljndged by the clerk. 
the Superior Court has  power to review the matter,  on proper sho\ving for  
co t io rn r i  by the trustee or guardian, and  i t  would seem that  the  procednrr 
provided in C. S., 2285. on appeal might appropriately be j'ollowed on s11c1i 
rt,view. 111 IT Jrffrczss. "3. 

5 7. Execution of Rand and Order  of Appointment. 
I n  a proceeding nncler C. S., 1744, to sell a l l  the contingent interest in certain 

hinds of minors and unborn cahildren, the petitioners, who mere representrtl 
1)s a guardian, where j~tdgrnent of scle was  signed on the clay before the glmrd- 
inn's appointment. w c h  j n d g m e ~ t  i s  void. I3tctlcr r. Winstoti. 421. 

9 18. Actions Which May Be Instituted by Guardian. 
The policy of the  law will not permit an  ifsue of decisa1,rt ccJl 11o11 to be 

determined by the c o ~ ~ s e n t  of the  parties thereto. where s rme of them a re  
infants. R u t l c ~  v. 1ri1iston, 421. 

I n  the  case of infant  parties, the  next friend, gnardian nd l i tem, or  guardian 
cannot consent to a judgment against the infant.  without a n  investigation and 
approval by the  court. Ibid. 

3s 23, 24. Nature and Extent of Liability in General: Bonds and Sure- 
ties Liable. 

As a general rule, the burety on a gnardian's bond is a creditor of his prili- 
c-ipal from the  da te  of i t s  execution, nlthongh no default cccnrs until long 
afterwards.  Casualt!/ Co. G. Lazcirrg, S. 
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GUARDIBS AND WARD-Corr t i t )  ccc.tl 

5 Z5. Actions o n  Bonds.  
The  Snperior Conrts h a r e  original, c o ~ ~ c n r r t w t  jnrisdictio~r with the  probate 

c o ~ ~ r t s  in actions against  executors, administrators,  collectors ant1 guartl i : l~~s,  to 
ortl(5r ;rn :~cconnt to  he tnlicn :md to  adjntlge :~pplication mid t l istr ibntio~i of 
flurds ;~scc>rtaincd. or to g r :n~ t  o ther  relief, :as the na tu re  of tlie cnse nr:1y 
require. ('. S.. 135. C'nsrtnlt!~ Co .  1.. Lrr i c i ~ r q .  8. 

IThere a gliardian uses the  gnartl i ;n~ship fnntls to inil,rovc~ nnd keep 1111 
proprr ty  in which shc is  iutcrested along ~ v i t h  tlie wards,  con t r i l~n t i~ rg  ~ ~ o t h i n p  
f r o n ~  her  o\vn funtls bnt ta l t i l~g  lrcr share  of the rents. and  violates her ol~lign- 
tions a s  gn:lrdian in other resl~ccts,  the  surety on the  gn:~rtli;ui 11o11tl can m1i11- 
tain a n  action in the  Snperior Court  to t ~ r r n i ~ l n t e  the  gnart1i:anship. to enforre 
t he  1inhilit)- of t h e  guardian in e s o n e r : ~ t i o ~ ~  of the  snrety.  :lnd to snrc11;lrgr nntl 
correct the  gunrdian's  accounts. Ibi t l .  

# 3. T o  Obta in  Custody of Minor  Children.  

Original jurisdiction has  been conferred upon the  Jurenil( .  ( 'onrt to fintl il 

child cIcIinqnei~t o r  neglecled. C. S.. .1030, hut th is  s tn tn te  does not repe:~l 
('. R . .  2241. and  is not inconsistent therewith. The  Snperior ( 'onrt :IS sllclr 
h a s  esclnsive jnrisdiction, by wri t  of 11nhctr.u cot-pun, to  hear  and  determine the  
cnstotly of chilclrm of parents separated I,nt not divorced. 111 1.0 I ' r~rcrt t .  833. 

# 6. Publ ic  R o a d s  in  General .  

# 7. Roads  a n d  Highwags  Const i tu t ing  P a r t  of S t a t e  System. 

Car tways  a r e  ; I I ~  ;111sili:rry par t  of the  pnblic r o ; ~ d  system and  they a r e  drsip- 
11ntet1 clcctrsi-pnl)lica ro:~tls. iri~tl the c o ~ ~ d e r n ~ ~ a t i o n  of 11r iwte  p r o p r t y  for  sue11 
nse has  ~ I W I I  s n s t n i ~ ~ r t l  upon the  gronud t l i :~t  i t  is ;r r:rlitl csercise of tllc ~ ~ o n - e r  
of e ~ n i n w t  t lorn:l i~~. I'nt'sorls c. lVrir/lr t .  .520. 

Grncral  s t a tn t r s  of the State,  in regard to public highways. (lo ]lot :~pp ly  to  
t h r ~  stret%ts :tnd alleys of a n  i ~ ~ c o r p o m t e d  town o r  city, and  the  connty : ~ n t l ~ o r i -  
tips II:I\-(> I I O  power or anthority over such streets nnd alleys. Ihitl .  

3 13. X a t u r r  a n d  R igh t  t o  Establish.  

A\ r[orrsi-pnl~lic n-ny 1oc:rtetl in a rura l  stvtion is. under onr  s t ;~ tn t t , .  :I cnrt-  
n. ;~y.  JVhen i t  is  witlliu the  corporate l imits of a to\vn o r  city it is :III ;~ l ley .  
L o c n t i o ~ ~  tletern~ines the name, but the vssential c. l~:~r;~ctcrist ics a r c  t he  snmf,. 
IJflrsorr.s 1 . .  7 I7r iqht ,  .:%I. 

9 14. Es tab l i shmen t  a n d  JIaintrnirnce.  

The law relating to  cartways.  Pn l~ l i c  I ~ l r v s  1033. ch. 44s. \\-;IS 11ot intended 
t o  withdraw from cities and  towns a11y par t  of their  e s c l ~ ~ s i v e  c o ~ ~ t r o l  over 
the i r  streets,  and other pubIic ways. allcl confers no jnrisclic-tio~~ 011 t l ~ e  cls.rlt 
of the Superior ('onrt to establish ;III :rlley within a11 i~~cqirporatetl  town. 
Pcirsotrs c. li'1.ig11t. 520. 
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HOMICIDE. 

1 Elemen t s  of a n d  Distinction Be tween  Degrees  of Hwmicides. 

Murder in tlie first degree is  the  unlawful killing of a human being with 
malice :ind with premeditation axid deliberation. Murder in t he  second degree 
i s  the  unlawful killing of a h11man being wi th  malice, but wit hont premedita- 
ti011 nnd deliberation. Jlanblaughter is  t he  unlawful killing of a human being 
wi t l~on t  malice and  without premeditation and  deliberation. S, I . .  T - t l c ! ~ .  39; 
S. t-. B u r r a g e ,  129. 

When the  in tent io~ia l  use of a deadly weapon, in ail ~u i l awfn l  mnilner, is  
admitted o r  proven and, a s  a r c w l t  of sncli unlawful use, a n  i ~ ~ n o c e ~ ~ t  by- 
. t n~~ t l c r  i s  Irilled, nothing else appearing,  i t  i s  murder.  S. r .  Dat%iu.  381. 

88 4b, 5. Malice: Murde r  i n  Second Degree  i n  General .  
The intentionnl use of a deadly weapon in n homicitlc import> ~n:llicc :rntl 

r n iws  :I rehuttablc presumption of murder  i11 the  wcond deprre. , l) lncing the  
1)nrtlen npon the  tlefellclmit to show ~11~11 c i r c ~ ~ m s t : ~ l l ( w  a s  UlRg r e d w e  the  
c.rinict to rnn~l>langhter,  or entitle hi111 to a n  acqnitt:rl. 8. 1.. l h r r i s .  381: S. I ' .  

P r i v c e ,  392. 

§§ 6 a ,  6b. ZTnlawful Ki l l ing  of H u m a n  Being:  W i t h  Malice. 
The intentionnl l i i l l i~ig of :I human being with :I tleadly weapoll implies 

malice, and,  if no t l~ ing  else nppearh, constitutes m~irt ler  in the  second degree. 
Alitl npon proof or ntlmission of nn intentional liilli~ig, the  l ) ~ i r d e ~ ~  is 011 the  
tlcftwtlirnt to  show to t he  sntisfnclion of tlie jnry favts nnd c i r c w i i s t ; ~ ~ ~ c w  suffi- 
c4ent to  reduce tlie liomic~ide to ~n :~ns l augh te r  or lo esense it. S, 1. .  l.tli7!/. 39;  
S. 1. .  I3io'rngc, 120. 

3 11. Self-defense. 
111 ;I l~rosecwtio~i for  liomicitle. where defendants n r r  on the i r  o n ~ l  prrmisrr .  

they :rrcS under no 01)ligation to re t rea t ,  and  if a s s a ~ ~ l t e t l ,  the). Iinvt. the  right 
to st:tntl the i r  ground a n d  re tnrn  blow for  blow, o r  shot for  shot. i n  their  own 
I I ~ ~ C W P : I ~ ~  self-defense: ant1 they a r e  under  no duty  to  "quit the  comhnt" o r  
give 11otict1 t ha t  t h rg  ha\-c. :~ l~a i~ t loned  the  fight t1111s thrus t  up011 tl~tsm. They 
:Irc entitled to lia\-e tlir l :~n- of self-tlefense, a s  applirtl to these filers. c.spl;linetl 
to the  jury. S. 1' .  Jli l lrr .  184. 

Wl~ert .  a n  intentional killing is  :~c~cornpnnietl hy the  use of n tlentlly wenpoll. 
:I re l~nt tnhle  presumption  rises of mnrder  in tlie s e c o ~ ~ t l  dt,grre. nud i t  is  
tllerenpon incumbent on tlie accwwtl to show n i i t i g a t i ~ ~ g  circ.umr.tnnccs tha t  mill 
r t ~ l n c ~  the  crime to ~nanslnnghter .  o r  sncli facts a s  will esol- .rrntr  him nlto- 
ge t l~c , r :  and self-defense. if t~stnblislied to  the  sntisfacTio11 of t 1 1 ~  jnry. will 
t~nt i t lc  him to  a n  acquittal .  S, r .  G'rciinger. 716. 

On(, mag lrill in t le fe~~st l  of l~ i~ i i s e l f  o r  his farnilg when i t  is  11ot actnally 
Ileccwary to I ~ r r v ~ l l t  t l t ~ l t l ~  o r  great  hotlily harm,  if lie believes jt n t w w a r y  ant1 
1l;rs reasonable ground for  snc.11 belief. T h e  rrnsonx1)leness of the  lwlief or 
:~l)prcl~cnsion of d e f e n i l n ~ ~ t  ninst I I P  jntlgftl by the jnry,  f rom the  facts mitl 
c4rcnnistnncos irs t11c.y :~p l~ t~ : l r c t l  to clf'fendnnt a t  tlir time of tlir k i l l i ~ ~ p .  s. 1 . .  

?,'llerb(~. 770. 
I n  :m nssnnlt n i t hon t  feloniol~s intent,  t he  person assaulted may not stantl 

his ground nnd lrill his adversary if there is any way of escape open to him. 
tliongli he  i s  allowed to  repel force by force and  @ye blow fo r  blow : while, in 
: I I I  :~ s san l t  wit11 felonions intent,  the  ptlrson assnnltetl is  nntler uo ol)lig;~tic~n to 
fiy. hilt mny stnntl his gronlltl :111tl kill his advers:lry, if need he. Zbid.  
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a 14. Requisites and Suficiency of Indictment. 
A hill of indictment, tlrnwn in the  stntntory form as recluiretl 11g ('. S. .  4614. 

includes t he  charge  of inurtler con~mittt,tl in the l r e r ~ ~ e t r n t i o ~ ~  of :I rolrl~ery. 
witl ioi~t :I slwcific allegatiou o r  count to tha t  clffect. S. v. S m i t h .  4.57. 

('. S.. 4200. does not rrcl~iiro a n  n l l c g a t i o ~ ~  o r  cwrnit to be ~ ' o n t : i i ~ ~ e d  in the I~i l l  
of ilrdictnlc.nt ;IS to t l ~ r  Inealls IIS(YI in (wmmitting the  ~l lnrder .  The statntc, 
o111y c.lawitit% the crime ns to tlrgrec, :111tl pr111is11ment ill tht, ~ I I : I I I I I I > ~  thr3rf~ill 
sct forth.  I b i t l .  

X5. Sufficiency of Evidence and Nonsuit. 
111 n prosecntio~l for nl~iri ler .  where the  record c1or.s not (Iisc~losc~ tlrt. ttysti- 

mony of :lny witness to the  effect t h a t  tieceasc~(1 c.:trnr to his death :IS :t rw111t 
of n pistol shot firetl l)y tlefmclnnts, hut  does diwlose tha t  drct%sctl W;IS h l~ot  
\\-it11 a pi.<rol 11)- o n i ~  d r f e~~c lnu t ,  nirled :mJ :~bet t r t l  by  tllr other t lc f (~~~clnnt .  t11:it 
only one shot n.:rs tired within a few fc r t  from decw~sed. who ft.11 i ~ t  the shot. 
I~lootl pouring from his month ant1 nose. and tha t  shortly t l~er(wfter  Ile tlietl 
wit11 only one \vo~untl in his body, motion for  ~ lonsni t  wns propc'rly dcnictl. 
S. I:. .~fch' i~ l ) lo, l .  160. 

Where no a t lmi s s io~~  is made or presiuinptio~~ r:lisetl. cnllillg fo r  all (~~pl i l l l i l -  
tic111 or r fy ly  on tllv ]wrt of the defendant,  the ldcn of not gnilty c~lr:~lle~lgcs thrs 
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credibility of the evidence, even if uncoutradicted, since there i s  a presl~mption 
of i~mocence which can only be overcome by a verdict of the jury. S. 1.. Doais, 
381. 

When tlie intentional use of n deadly weapon, in an  lunlawf111 manner. i s  
admitted o r  1)roven and, a s  a result of snch uillawful use. ,In innocent by- 
stander is  Billed, nothing else appearing, i t  i s  murder.  I b i d .  

fi 27a. F o r m  a n d  Sufficiency of Ins t ruct ions  i n  General.  

In  n prosecution for  murder a charge to the jury in these mordq, "i~ntl if you 
find t h a t  in shooting and killing the deceased he (accused) did ~o with pre- 
meditation and deliberation, that  would c o n ~ t i t u t e  mnrder in tlle firct degree," 
i s  not reversible error,  mhen i t  appears from the charge in i t s  entirety thnt the 
court properly instructed the  jury in  respect to tlie hnrclen of proof nnd re- 
peated the i n s t r ~ ~ c t i o n  several times. AT. ?.. G'rauu. 31. 

Ill a homicide cilse, where the defendant offered no eviilrnce and the State 's  
evidence showed :In intentionnl and  uulawfnl lcilling with a deadly \\rapon. 
withont mitigating circ~inictances which would reduce the cffenw to man- 
slaughter or  enti t le defendnnt to an  acqnittal, there is  no erxor in a charge 
that ,  if the jury believe the testimony nnd find the fiicts, beyond a reasonable 
doltht, to 1)e a s  all  tlie witnesses testifietl, i t  is t h e ~ r  tluty to bring in n verdict 
of murder in the  hecond degree. 8. v. r h l l ' l ~ ,  351 

I n  a homicide case. where proofs or  admiscions have rni-etl a preininption of 
murdr r  in the second degree, the  law then cast9 upon the ilcfenthnt the bn rde~ i  
of proving to the satisf:~ction of the  jury-not by the grra tcr  nrigli t  of the  
evidence nor  beyond a reasonable doubt, but simplj  to the sntisfnctioil of the  
jury-thix legal provocation tha t  will rob the crime of malice and t h n i  reduce 
i t  t o  manslaughter, or  that  will excuse i t  altogether upon the ground- of \elf- 
defense, accident o r  misad\entnre :  and a charge that  proof "to ht. c:\tirfaction 
of the jury" requires n s t ~ o n g e r  intensity and higher tlrgree of proof than 
what  is  described a s  proof "by the greater meight of the evidence" i. erroneous 
and entitles defendant to EI new trial .  8. c. Prfticc, 392. 

a 27b. On Presumpt ions  a n d  Burden  of Proof.  
I n  a prosecution for  mnrder,  where the  killing is not denied and where 

defendant pleaded self-defense nnd took the stand and testified that  he \\--as 
attacked hy deceased. the court's charge ns follows was  not erroneons-"to 
create manslaughter the defrnd:~nt.  nnd not the Stnt r ,  has  the bnrdcn of shon-  
ing there was  no inalice: and if he would bc mti re ly  absolved, he  must go 
fn r the r  and  establish thnt the killing was not nnlilwfnl, tha t  is, t h a t  i t  n . : ~  
done in self-clefei~se." S. 1'. T ' t l f y .  30. 

While, t o  show mitigntion or such facts ns nonld  escuse the  homicide alto- 
gether, the defendnnt may avail  hi~nseif  of tlie State's evidence. nnd in fac t  
any  evitlence addnced upon the  trinl. the  conrt's instrnction, tlint i t  is i n c ~ ~ m -  
hent oil the defc11d;liit to show mitignting c.ircwi~stnnces "through his o ~ v n  
tvidencr lor tlie evidmce of his witnesses," is  not prejudicial err(,r where there 
is  nothing in the  S t i~ t r ' s  evidence favornl)le to defendant in that regard. 8. 1.. 

(:rniugo,,  51 6. 

% 27c. 011  Question of Murder  i n  F i r s t  Degree. 
I n  n prosecntio~i for  ninrder a charge to the jury in there words. "and if 

yon find tlint in shooting and lcilling the decenwd he (accnsed) did so with 
prrinet1it:ltion nntl deliheraticii. tha t  \voultl constitute i n ~ ~ r d e r  in the firqt 
dt'grt,e." i s  not reversible error,  whrn ~t appears from the c.1inrge in i t s  entirety 
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that  the  court properly instructed the jury in  respect to the burden of proof 
and  repeated the instruction several times. 'S. I . .  Grass, 31. 

i j  27d. O n  Question of Murde r  in Second Degree.  

On t r ia l  under an  indictment fo r  murder,  where defendant contends ant1 
offers evidence tending to show that  he did not intend to kill dece:lred Rut 
tha t   he was shot in a struggle over a pistol in his hand. :I failure to  instruct 
the jnry tha t  the preiumption of murder in the second degree only arises upon 
a n  aclmission, or  proof of the  facat. of a n  intentionnl killing wit11 a tleatlly 
weapon is  prejudici:kl error.  S. 1..  Rw-rag(  , 129. 

I n  a hon~ir ide  case, where the  defendant offered no evidence and the State's 
evidence showed a n  intentional and nnla\vful killing with a deadly weapon, 
~v i thou t  mitigating circumitances which would rednce the offense to man- 
slaughter or  enti t le defendant to mi acquittal, there i s  no error  in a charge 
that.  if t he  jnry believe the testimony and find the facts,  beyond a reasonable 
doubt, to be ac, all the  witnesses testified. i t  is  the i r  duty to bring in a verdict 
of murtler in the  second degree. S. c. Ikttiis, 381. 

I n  n homicide case, where proofs or ntlmissions have raised a pres~imption 
of murder in tlie second ikgree,  the> law then casts upon the defentlnnt the  
burden of pro1 ing to the  satisfaction of the jury--not 11y the  greater weight of 
the evidence nor heyxid a reawnable doubt. bnt simply to the  satisf:lction of 
the jury-the legal provocation tha t  will rob the crime of malice : ~ n d  thus  
reduce i t  to m:~iislauglitcr. 8. 1 . .  Priticc, 392. 

§ 27e. On Question of Manslaughter .  

I n  a homicide care n charge thnt, if the jury is  satisfied tha t  the  killing mas 
without malice but tlie prisoner fails to satisfy them tha t  the killing was  not 
unlawful. i t  wonltl be their  duty to retnrn a verdict of manslaughter, is  erro- 
neons a.: p re s~~ppos ing  nn intrntionnl killing mith a deadly weapon. And a 
verdict of murder in the sccnnd degree will not cnrc the  error.  S. c. DrGraf- 
fcrrrcid, 461. 

3 27f.  On Question of Defenses. 

Whcre, in a prosecntion for  ninrdrr,  the Millers, fa ther  and son, defendant% 
arid the deceased Grims1e.n. f a the r  a n d  son, engaged in a fight a~ i t l  both sides 
retired from thc  field, ant1 the  defendants' evidence tends to show tha t  there- 
a f t e r  while thc t n o  defendant< were a t  nor l i  in or  near the bar11 on their  own 
premiceq, they wcrc m ~ ~ r t l c r o u ~ l ~  nh*anlted with firearms by the Grimcleys and 
in their  .elf defenre <hot and killed both Grin~qleys. i t  was relcrsible er ror  for 
the  court to charge the j u r ~  tliat <elf defense would not he aTailahle to the 
tlefendnnts. if t h r p  provolced tllc fight hy Inngaagc o r  condnct t ona rds  the  
G r m ~ c l c j  i n 111~11 a s  caal~nlatetl  or nitcntl(d to bring a l )o~i t  the tlifficnlty. linlecs 
they had abandoned the fight and g ~ c n  their  a d ~ c r s a r i e s  notice thereof. S. 1' 

'11 1 1 k ~ .  184 
Upon a plea of self clefenw in a homicide case. the  court's instruction to the 

jury, that  the defendant muqt show tliat he wnu free from blame and that  the 
a s w n l t  o r  tllreatenctl ncvtnlt was made upon him mith n f e l o n i o ~ ~ s  purpose 
and that  lie took the  lifc of the pcrwn who threatened to asqault him. or  the  
percon t h a t  he hail reasonable gro~und to he lie^ e was threatening to assault  
him. only when i t  Tvac llrcescilrv to vlve l~imfel f  from death o r  great bodily 
linrni. i s  error.  S. t- Ellei hc, 770. 
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5 2711. F o r m  and  Sufficiency of Issues and Instruction on Less Degrees 
of Crime Charged. 

Wherc~ all the evidence tends to show that the murder was committed in the 
perpetration of a robbery, the trial court is not required to instruct the jnry 
on deftwdant's guilt of a leaser degree of the crime. S. G. Snzilh, 457. 

On the trial of n criminal prosecwtion, when under the indictment it  iq per- 
missil~lr to ronvict the defendant of "a less degree of the same crime" (C. S.. 
.I(i4O), ant1 there is evitlrnce tending to support the milder vertlict, the defend- 
ant i h  t ~ ~ ~ t i t l e d  to I~i~vt ,  the different views presented to the jur) under a proper 
charge, ant1 nu error in reqec t  to the lesser offense is not cured by :I verdict 
co~~vict ing t1efend;int of a higher offense charged in the intlictment. S'. 1.. 

L k G r n f f (  11 wid. 461. 

5 28. Verdict. 
In a homicide case a charge that, if the jury iq satisfied that the killing was 

without malice but the prisoner fails to satisfy them that the killing was not 
unlawf111, i t  wonltl I)e their duty to return a verdict of manslaughter, is erro- 
neous as  presupposing a n  intentional killing with a deadly weapon. And a 
verdict nf murder in the second degree will not cure the error. 8. 4'.. DcOrtlf- 
fcnreid, 461. 

HUSBAND AXD WIFE. 

5 1. Mutual Rights  and  Duties i n  General. 
Neither husband nor wife. without lawful cause, so long a s  the marital 

relation esists, can esclude the other from the home they have established 
by mutual and voluntary choice. Stone G. Cfuion, 531. 

5 11. Creation of Estates  by Entirety. 
An eschange of deeds by tenants in common, where the purpose is  clearly 

partition, does not create or confer upon the parties any n tw or different 
tit le; and where a hnsband, in such a partition, i~ made a joint grantee with 
his wife he acquires no title. Duckett 2;. Ll lda ,  356. 

5 1% Nature and  Incidents, 
The fact that  the title is an estate by the entireties presents no ohstarle to  

the enforcement of the equity of a par01 trust,  if properly shown to exist. 
Thompson v .  Dazis, 792. 

§g-33, 34. Pleadings: Evidence. 
Connivance of the huqlmnd in the adultery of his wife constitutes a defenqe 

to an action for criminal conversation, and erjl~ally so to an action for the 
alienation of her affections. Bnrlier I?. Dozcd!~, 161. 

In  an action for  damages by the hnshand against defentlal t for criminal 
conversation and alienation of his wife's affections, where the complaint 
alleges facts sufficient to constitute a cause of action. bu t  a d m ~ t s  that for s i s  
months plaintiff continued to live with his wife. protested and pleaded with 
her to live Iroperly, which she refused, and alleges further that she ic now 
living with defendant in a d ~ ~ l t e r y ,  a demurrer to the complniu- WIS 1)roperly 
overruled. Ibid. 

55 38, 40. Pleadings: Instructions. 
Connimnce of the husband in the adultery of his wife constilutes a defense 

to an action for criminal conversation, and eqnally so to an action for the 
alienation of her affections. Burlier I . .  Do~rtl!~, 151.  
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I n  nn  action for (lalnage\ by the  huslmnd agninct defendant for c2riminal 
conrerqation and alienation of his wife's affections. n h e r e  the cc1111pl:lirlt 
nllegcs facts sufhcient to ronsti tnte a caure of actioii. 1)ut :lclrnitc; tha t  for ciu 
month\ plaintiff continlled to l i ~ e  with his n i fe .  ~ ~ r o t e \ t e d  : ~ n d  l~lentlrtl n i t h  
her to l i ~ e  properly, vh ich  she  refused, and  allegec f n ~ t h e r  t11:rt 'lie 15 now 
l i \ ing  n i t h  defendant in adultery on his f:~rnr. n denmrrrr  to the  cwrpl:l i~it  
was  properly o ~ e r r n l e d .  Ibid.  

ISDICTMEIYT. 
# 7. F o r m a l  Requisites.  

The purpose of a n  indictrnent i s  twofold fir\t, to m:akc clear the of tenv 
charged so  tha t  the  imectigation may be so co~ifinetl thiit 1,roper procwlnre 
ma7 be folloned and applicable law in \oked ;  vcond ,  to 11nt drfend:rnt on 
reasonable notice so  tha t  he  nmy make his defeu\e. S'. i . G t  ( qot 11, 415 

5 9. C l ~ a r g e  of Crime. 

Where there is  no challenge to the indic t~nent  1)rior to a 1)len of guilty. 
under C. S.. 4606, the  offense is  deemed to h a ~ c  l ) c w ~  vo~n~n i t t ed  in the  county 
alleged in the  indictment. R. v. XllcKcon, 404. 

As a general rnle, a n  indictment i s  sufficient when i t  charges the offense in 
the language of the  statnte.  R. 1 ; .  Gregor!l, 415. 

I n  a n  indictment, under JIivhie's Code, see. 4214, i t  is  not ilccessary to 
describe the injury fur ther  than in the  words of the  statnte.  Ihid.  

5 11. Definiteness a n d  Sufficiency i n  General.  

On the trial  of a n  indictment for carnal  knon-ledge of it f e n i n l ~  nnder 16 
years of age, C. S.. 4200, time is not of the essence of t h r  oEense ant1 a rnr i -  
nnce hetween allegation and proof a s  to the date  is  not m:aterial. the  s ta tu te  
of limitations not being in\-olred. A'. 1.. Rnzle?f, 230. 

# 12. Time  of Mak ing  Motion to Quash. 

If  a motion to quash i \  not mad9 lwfore :I 1)le:t of 11ot gnilty, the  motion 
is  addresqed to the  diccretion of the  trial  court :inti i \  11ot ~ e x i e w a l ~ l e  on 
appeal. S .  r. S?tdtlrctll, 610. 

5 15. R i g h t  t o  Amend. 

I n  a criminal prosecntion in :I ~ n n n i c i l ~ : ~ l  conrt for t l ~ e  ~ ~ n l a \ ~ - f ~ i l  ( I  I lxrrter. 
sale. cschange. ( 2 )  translmrtation. ( 3 )  l~nrchnse.  rec.eillt. possrssion ( fo r  the 
purpose of sale) of intoxicating liquors. i t  ap11e:rrillg (tholigli I I O ~  in the 
record) tha t  the  phrase "for the purpose of sale" was  insrrted by a~~lrnt l rnrr i t  
of  arrant in the  Superior ( 'onrt ,  a f ter  the Sta te  hns r t~s t rd  i t s  cxsr, roll- 
ceding tha t  the  court  erred in ~ e r r n i t t i n g  such a ~ n e n d m ~ n t ,  the er ror  is h : ~ r ~ ~ r -  
less. a s  the  jury returned a general rertlict of guilty n s  chargetl-ancl t l i ~ r r  
were two other counts in the n-armnt. A'. r.  11/?7, 7.5.3. 

3 IS. Motion4 a n d  Hear ings .  
.The granting or  denial of motions for  hills of pnrticulars i \  v i t l i i~r  the tlis- 

cretion of the  court and not cnhject to rel iew excer~t for 11all1:il)le : ~ n t l  gro\c 
ahuse thereof. AS'. r. Lippard, 167. 

3 24. Necessity of Allegation i n  Inc l i c tn~ tn t  t o  Suppor t  Proof. 

On the  trial  of a n  indictnlent for  cxrnal lmowletlge of n female nntlrr 10 
Sears of age, C. S . ,  4209, time i i  not of the e i w l c e  of the offcnce :rnd n r:rri- 
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ance hetween allegation and proof a s  to the date is not material, the statute 
of limitations not being inr-olred. N. 1.. L l a x l c ~ ,  210. 

1 Supervision a n d  Protection of Courts of Equity. 

The C'onrt will nerer make a decree when one of the pnrtieq sues by a nest  
friend. who hiis, or may hare, an interest in the suit o l ~ l ~ o s e ~ l  to that of the 
inf:lnt. And t>wn the nest  friend's attorney must I)e eqnnlly dikinttw?stecl. 
A mere colorable, adwrse  interest is n sufficiel~t disqnalific: tion for either. 
Huilcr 1 . .  U ' i~rs ton .  421. 

S 10. Appointment of S e s t  E'riend. 

The appointment of a guardian ciA litc'rn is to protect the interest of the 
infant tlefendnnt a t  every stage of the proceetling. and the collrt will not 
approre a n  order appointing n guardian J I I I I I ~ +  pro tnirr. B?r:7cr 1 . .  11.i11st011, 
421. 

In a ],rocceding under C. S.. 1744, to sell all the contingent intereht in rer- 
tain lands of minors and nnl~orn children, the petitioners, v h o  were repre- 
sented IIV a g~inrdiiin, where judgment of sale was signed. on the clay before 
the guardian's i~l~point~nent ,  such j~idgn~ent  is void. Ihid.  

9 12. Appointment of Guardian Ad Litrm.  

The appointment of a guardian ad litcnl is to protect the intereqt of the 
infant defendant a t  e ~ e r y  stnge of the proceeding. and the court will not 
approve an order appointing a guardian nllnc pro trrnc. B ~ t t l c r  1.. W i n ~ t o n ,  421. 

In a proceeding under C. S., 1744, to sell a11 the contingent interest in cer- 
tain lands of minors and unhorn children, the petitioners, who were repre- 
sented by a g ~ ~ a r d i a n ,  where judgment of sale was signed on the dny before 
the guardian's appointment, such judgment is void. Ib id .  

In  a suit to enforce a tax  lien ( C .  S.. 7987) hy foreclosurc~ (C'. S. 79!K)), 
where the affidavit, orders and notices appear sufficient in form to constitute 
service by publication upon all persons named therein. both ntlnlt and minors. 
their heirs and assigns, known and nnknown. ('. S., 454 ( 3  I and ( i t ,  yet. 
minors, if any, must I>e represented by qnnrdinn. or guardinn vd l i f r  1 1 1 ,  ot l~r r -  
wise such minors a re  not 1)o11nd 1)s the j~idgments in the nction. ('. S .  451, 
452, 453, and Machinery Sc t  of 1939, ch. 310. Art. S T I I ,  sec, l i l 9  ( e ) .  1'01.1i. 
Inc.  v. Bvinn,  502. 

Where the record in n tax foreclosure proreeding shons a n  ~ m l r u o ~ ~ n  party 
in interest, without evidence nnd finding that he left no minor heirs and no 
other heirs not I~efore the conrt, the judgment c30nfir~ning the sale and cleed 
to the purchaser :Ire in\alid a s  to the interest of any minor heir\ of knch 
party. I h i d .  

5 14. Duties and  Liabilities of Guardian Ad Litem. 
The Court will nerer make a decree when one of the parties w e s  hy :I nest 

friend, who has, or may hare, an interest in the snit opposed to that of the 
infant. And even the nest friend's attorney must be equally disinterested. 
A mere colorable, adverse interest is a snfficient disqnalificntion for either. 
But ler  v. W i n s t o n ,  421. 

In the case of infant parties, the nest  friend, guardian frd litc7tn or guardian 
cannot consent to a jntlgment against the infant, without : ~ n  inrestigiltion 
and apprornl by the conrt. I b i d .  
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3 15. Zoinder of Infants. 
Iri a stlit to enforce n t n s  lien (('. S., 7987) lty foreclosnre (('. S.. 79!W. 

\vhc>re the :rffidavit, orders :~n t l  notices :1lq)cJ;rr snficirnt  in form to consti- 
t u t e  s ~ i , r i c e  11s l~ul~l icut ion ul)orl a11 11n.so11s 11:1med t l l n~r in .  I)ot11 adul t  an(1 
n l i ~ i o ~ ~ . ~ .  (hei r  heirs 8nd :~ssigiis, l ~ n o w i ~  an(1 I I I ~ ~ I I O T V I I .  ('. S., 4S4 ( 3 )  a11(1 ( 7 ) .  
?.txt. niinors. if : I I I ~ .  inust 11e r e l ) ~ ~ ~ s e n t e ( l  lty g11:1r(li:111. or  ~ I I ; I Y ~ ~ : I I I  a d  1itv/11. 
o t l i e r ~ v i s ~ ~  such ininors nre not 1)ound I t $  the jlldjilllt~llts ill t h ~   ion. ('. S., 
451. 4.1,'. 453. and Mnchinerj- Act of 1939, ch. 210. Art. S T I I ,   st^.. 1719 ( e ) .  
Pni'li, I I I P .  1. .  B r i n ? ~ ,  .XE. 

1Vhe1.e the record in ,I t a x  foreclosure 1)roceeding sho\vs 1inlrno\v11 1):rrt.Y 
in intereut. without evidence a11t1 finding tha t  lie left no minor heirs ant1 no 
other heirs not lwfore the  c ~ ~ u r t ,  the  judgmmt confirming the snlr  and d w l  
to the l~nrvhnser  :Ire inv;~litl a s  to the interest of :lug minor heirs of s11c.11 
party. f b i d .  

3 16. Funds of Infants in Hands of Clerk. 
I n  t h i i  , j~~rictl iction the linl)ility of the  c l e r l ~  of t he  S11l)erior ('onrt for t h r  

safety of funds  of i n fa l~ t \ ,  placed ill hiq Il:~nd\ 11y \ i r t ~ l e  of liii ofice, ic t h : ~ t  
of an inznrer. N. T. S a t c y ~ r ,  102. 

3 17. Transfer of Funds to Other States. 
I n  order to authori7e the  transfer of the  flnitl. of nn infant don~ic~iletl in 

this Sta te  to :I guardian in another ztate, the petition and proceeding l m -  
scribed by C'. S.. 2193. a r e  jnrisdictional: : ~ n d  iia order. 11y the judge of t h r  
Superior ( 'onrt  or clerk. for i t s  transfer otherwise iu ~ o i d .  R I.. R/rtr.i/o.. 102 

I S J U S C T I O S .  
3 9. Ordinances. 

Ordinarily. injunction does not lie to restrain the  enforcement of an  :~llreetl  
inra l id  ninnicipal ordinance. Sutldri  tlr I-. f'hrri lottr . 630. 

I n  the  al~hence of covenants in the  cleeclc or other valid reqtrictions npolr 
the use of land fo r  :I public ~ ~ n r k ,  ith ;tcql~isition and dedication to that  pnr- 
pose iu :I mat ter  within the  discretion of mnnicipal go \e r~ i ing  :~nthoritifw irntl 
inay not Ite enjoined by the courts. I )~ id lc ! /  1 . .  Chnrlottc ,  638. 

3 11. Continuance, Modification and Dissolntion. 
If a plaintiff, applying for  injnnctixe relief :I\ the main remedy wugllt  in 

the  action. 11:as shonn  prol>al)lr c a n w  for z~igpo\ing tha t  he will he ahl r  to 
~na in ta in  his primary equity ant1 there is  rw\onal)le apprehenciorl of i r re  
parahle 10.9 unlezs i t  remains in force, or  if, in the opinion of the  colirt, i t  
appears reaconnhly Ileces.:lry to protect the  plaintiE's right5 nntil the  (o11- 
trorercy c ; ~ n  be determined, the injunctiou will 1)e contnined to the henring. 
S m i t h  v. B a n k ,  249. 

I S S A N E  PERSOSS.  

9s 11, 1 2 .  Validity of Contracts and ('onveyances: Attack for Setting 
Aside. 

The Inw presume- every percon i a n e  in the nl~cence of evidence to tlir con 
t rary .  I i k e n i i e ,  a f ter  a person is  found to I)e mentally incompetent t h w e  
is  a presnmption tha t  the mental incapacity continues. Daci? I . .  Dtr~.r.c, ::6. 

Where n plaintiff sues to cancel his deed and alleges and offers evide~ice of 
mental  incapacity to make the  deed, i t  ih necesqary in order to maintain the  
action to allege and proxe a restoration of 11if mental capacity. Ihrtl. 
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I S S X S E  P E R S O S Y - C ~ ~ ~ ~ I I  rirztl. 

JIental  capacity required fo r  t h r  valid esecntion of a deed is  the ability to 
understand the nature  of the  act in which the  party i s  enga:ed and i t s  scope 
and  effect, or i t s  na tu re  and consequence; not that  lie should be able to ac t  
wisely or discreetly, nor to drive a ha rd  bargain. 1)ut t ha t  he should be in 
snrh  possession of his f:lcnlties a s  to know a t  least what he is doins. Ibid. 

8 15. Representation of Incompetent. 
111 the  case of infant  parties, t he  n e s t  friend. guartlian trd iito11 01. qunrdian 

rannot consent to a judgment against  the  infant  w i tho~ i t  a n  investig:ltion and 
:~pllrovnl hy the  court. B~rtlcl '  1 . .  T17iwsto?l, 421. 

88 17, 18. Hearing: Review. 
Where a person has  been Rdjudged incompetent, nntler C. S.. 22.53. and n 

trnstee of his property appointed, and  thereafter.  I I ~ I O I I  petitiml Iwfore tht' 
clerk under C .  S., 2 8 7 ,  by the person so adjudged incomp?tt.nt, a f ter  his 
trustee or  guardian has  been made a par ty  a s  reqnired 11:- ch. 14.7. Pnhlic 
I a n - s  1941, he is  found competent hy a jury and is so atljiitlged I)?. the clerk, 
the  Superior Court has  power to review the  matter,  on prrqwr showins for  
cwtiornrl  hy the  trustee or  guardian, a n d  i t  would seem that  the l~rocednre 
11rovided in  C .  S., 2285. on appeal might appropriately he Pollo\ved on snch 
review. 111 r e  Jeffre,ss, 273. 

ISSCRANCE. 

8s 21, 22d .  Mortgagee Clauses: Avoidance for Breach of Representa- 
tion of Warranty of Sole O~vnership. 

111 a n  action hg plaintiff t o  recover on a fire insurance poliqv. nit11 loss 
r ~ : l ~ n l ) l r ~  clause to plaintiff, a s  mortgagee, and resisted under provision malring 
l'olicy void for  failure to give ownership, when other than sole anti uncaon- 
tlitional, where the  esistence of another mortgage a t  the  t i m ~  of i w ~ ~ a n c e  of 
policy does not affirmatively appear,  judgment of nonsuit w;is erroneous. 
HnuX 1%.  111s. Co.,  300. 

Under fire insurance policy providing tha t  po1ic;r shall be void f ~ , r  failure 
to give ownership, when other than  sole and unconditional, the  esistence of 
nn undisclosed mortgage on the  insured property ~ ~ - o u l t l  seem to vitiate the 
policy or  relieve the  company f rom liability thereunder,  except a s  to any 
lien, liiortgagr, or  other encnnihrmice specifically set forth thereill ns re- 
quired by the  policy. Ibid.  

a 24d. Persons Entitled to Payment. 
Where a pa r t  of a hotel I~uilding, incllidi~lg cn.t:rin furni tore  :1n11 fistllres 

which were adjudged pa r t  of and  a necessary incidrnt t o  the  realty, was  
:lllotted to and  accepted by the  widow, in the  settlenirnt of her 11l1sl)anil's 
estate, a s  realty and  a s  her dower, such furni ture  nnd fistnres must  11e con- 
sidered a pa r t  of the  realty in atljusting a division. hetween the  widow ant1 
heir, of fire insurance collected for  n loss on the  prollertg. Snzitll I.. S1,ritlr. 433. 

fi 23c. Evidence and Burden of Proof. 
Diecrelmncies and  contradictions in plaintiff's r ~ i d e n c e  (11t.1.r whether or 

not suit  was  hronght within the  t ime specified in an  insur: nce policy) a r c  
fo r  the  .jury, and  not for  the court. Bnuli 1 ' .  111n. C'o., 310. 

fi %d. Trial. 
111 an action to recoyer on a n  inwrnnce  policy for  fire damage to 1111 a i r -  

plane, the  court's charge to the  jury, t ha t  the tileasure of da~nnges  is the  



differellre in the reiisonahle marltet value of the  airplane immediately I~efore  
the fire ant1 innnrdiately t l~ereaf ter .  i s  er ronwns.  when the policy npoll whic.11 
the  action is l~ottomed prescril~es otlierwise for the m m s u r r  of recSo\-rry. 
A i r d r c m  r ,  I I ~ . Y .  C'o., 5S.3. 

5 32c.  C'ancellation of Certificates Cntler Group Insr~ranrr. 
Wlirrc~, untlrr contrnct suet1 on, insur:rnc.e o ~ r  life of i ~ i s l ~ w d  iw~se t l  w l i r i~  

his empl~tyr~ient hy the Johnston h lnn~~f :~c tn r ing  ('onil~itny tern~inated,  with 
proviso rhnl if, a t  such Lernlin:~tion. insured was  wholly disal~led a n d  l)rt3- 
vented h y  disease from engaging in employment for wage or  protit. the insur- 
ance no~ t l t l  remlin  in forre, and  the  evidence of pl:tintiff tended to show t1l;rt 
insurrcl n-as engngtd in t h r  sanle occupation. with rrasonahle continuity, for  
n col~sit leral~le 11'r'iotl. nfter tlie tern~inat ion of the service ant1 to within :I 

few clays of his death. tlt'fentlant's rnotion for  nonsnit ttt close of it11 t11e 
evidence was  11rol)erly allo\vrcl. Grrgor]~ I . .  111s. Po., 124. 

5 32d. Rights of Parties Cpon Cancellation. 
I n  an  action to recover under the term\  of a life inqnrance policy. where 

plaintiff a l w  alleges a wrongful cancellation of the  policy, such allegation 
is  an  additional cauce of action and,  deferldant adnlit t ing the  cxancell:~tiot~, i t  
\\a. e r ror  f ( ~ r  tlic tr ial  court to r e fuw to iuhmit ; I I I  i.uue on the clnc.t~o~~ of 
\rich can( c~ll:rtiol~. I hrottt P I . .  It1 9. C o  , 500. 

INTEItEST. 
3 2. Time and Computation. 

Annuities, under C. S.. 1791. must he compntetl :it fonr  n11d one-half 1wr 
cent and not a t  s ix  per cent. Smitlz I.. Rnrith, 433. 

5 2. C'onstroction and Operation of Statutes. 

The Alcoholic Beverage Control Acts have not modified C. S., 3411 ( 1 1 ) .  in 
s i ~ c h  a manner ns to permit the  pnrch:~se or sale of intoxicating liquors in 
Meclilrnl~urg ('onntj-. which hns not aut l~or ized the estal)l ish~nent of A.R.( ' .  
stores. 8. 1 . .  Grn!/, 120. 

The different prorisiotrs of Pu1)lic T,aws of 1939. ch. 1.58, relative to granting 
license for the  sale of beer and wine, a r e  pur i  r~lcrtcvia and must he re:~tl to- 
gether ns one connecteil whole. McCotter r'. Rrel, 486. 

And "on premises" license to sell heer i s  not available, a s  a matter of right. 
to any  citizen who may qualify under the  provisions of sec. 511. PnbIic IAWS 
1939. ch. 158. Compulsory issnance thereof is  in any  event limited to the  
businesses enumerated in sec. 609. I h i d .  

I n  applying to  a board of town cormnissioners for an  "on premises" lichensr 
to sell l~eer .  petitioner seeks the  right to engage in a I~usiness reg11l:rtetl l)y 
statutes.  which prescribe certain conditions precedent thereto and r eq l~ i r r  
the  governing body of tho n~unicipiility to determine tlie facts upon which 
issuance of the  license tlepends. Where this body considers the  n~1)lication 
and  denies the license, the ~ ~ r r s u m p t i o n  i s  t ha t  i t  found facts snfficient to 
support i t s  conclusions, and  judgme~lt ,  denying a wri t  of rnuirtlnnrcis : ~ n d  tlis- 
missing the action, should be entered. I b i d .  
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IXTOSICATISG IAIQUORS--Co~~tir~~tcd. 

§ 4d. Presumptions from Possession. 
Where a person has in his possession tax-paid intoxicating liquors in quaa- 

tity not in escess of one gallon. in his private dwelling in a county in which 
the sale of such intosicating liquors is not authorized by ch. 49, Public Laws 
1937, nothing else appearing, such possession is not now priwo facie evidence 
that such intoxicants a re  so possessed for the purpose of sale under C. S., 
3411 ( j ) .  S .  v. Suddreth ,  610. 

9 6a. Sale and  Purchase i n  General. 
The wceptance by accused of liquor from one inclel\ted to l~i in ,  in part pay- 

ment of the deht, constitutes, in ;\lecklenl)urg County, inn UI lawful purclinse 
sufficient to support a verdict of guilty. S. c. Grn!], 120. 

Ej 9a. Indictment. 
While an appeal from conriction in a Recorder's Court 1111011 a warrant, 

charging unlawful possession on a c2ertain date of intosicatills liquors for 
the purpose of sale, was pending in the Superior Court, that  Court hnd juris- 
diction to try the defendant on a hill of indictment of a later date charging 
the same offenqe. where the record contains nothing to show I hat  the offenses 
are  identical. Time is not of the essence and need not he specified in the 
indictment. C. S., 4623. S.  z'. Sltddretlt, 610. 

§ 9d. Sufficiency of Evidence. 
The acceptance by accused of liquor from one indebted to him, in part pay- 

ment of the deht, constitutes, in Mecklenhurg County, a n  unlawful pnrchase 
sufficient to support a verdict of guilty. 8. v. Graf!, 120. 

I n  a criminal  rosec cut ion for the  inl lawful possession of intosicating liquors 
for the purpose of sale, where all the evidence tended to show that accused 
had concealed in the apartment occupied a s  a residence by himself and family, 
nhove a store operated by him, five pints of tax-paid liquor, the seals on 
which had not been broken, and a sixth pint mas found h y  officers a t  the 
1)ack door of the store, where an unknown person was seen to "set something 
tlown." and some empty bottles, apparently wine bottles. were, also found in 
the store, motion of defendant for judgment of nonsuit. C. S.. 1643, sholiltl 
have been sustained. S .  2'. S ~ t d d r e t h ,  610. 

JUDGES. 

9 2a. Rights, Powers and  Duties of Regular  Judge. 
An order of the judge a s  to a matter within his jnrisclicti~m, even tho~igh 

erroneous in law, is binding on the clerk. and he is hound to ohey or render 
himself liable to attachment for contempt. But this principle does not apply 
where the judge's order is void for lack of jurisdiction over the subject mat- 
ter, or the parties, or the Yea. S .  v. Sawyer ,  102. 

C i ~ i l  actions, pending on the ci\-il issue docket of the Superior Courts, are  
always subject to motion in the cause, and these motions may be made in 
some instances in tern1 or out of term. When mnde in term the presidins 
jndge, whether regular or special, haq jurisdiction, see. .i, ch. 51. Pnhlic 1,aws 
1941. Shepard v. Leonard,  110. 
d regular judge of the Superior Court, escept by consent 01- unless author- 

ized hy statute, even in his own district, has no authority to hear a cause or 
to make an order substantially affecting the rights of the parties, outside 
the county in which the action is pending. Ibid.  
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# 2b. Special and Emergency Jndges. 
Where a special judge is  commissioned to hold n designated tern1 of S111)e- 

rior Court in :i partic.ular county. he has  no jnriscliction to enter an  order 
in a cause pending in an  t~djoining county ~ ~ i t l l i n  the same judicial district. 
S71 cptri~7 1. .  Leontri.d. 110. 

Under Art.  IT, see. 11, of the  K. C. Constitution the power and authority 
of special ant1 elnergerlcy judges i s  defined and limited by the words "in the  
courts which they a r e  appointed to hold"; and  the  General Assembly is  with- 
ont pan-er to  g m n t  such judges jurisdiction in excess of this definite limita- 
tion. I t  tloes not anthorizc the 1,egislnture to confer "in chambers" or "v;~c;l- 
tion" jnrjsdiction on speci;~l judges, assigned to hold a tlesignntetl term of 
court. Iljir7. 

Civil actions. pending on the civil issue docket of the  Superior Courts. a r e  
a l n : ~ y s  suk~ject to motion in  the  canse, and  these motions may be mnde in 
some instances in term or  out of term. T h e n  made in term the presiding 
judge, whether regular or  special, has  jurisdiction, sec. 5, ch. 31. Pl~lilic: 1,awa 
1941. I b i d .  

Once 11:lving acquired juristliction a t  term n special or  emergency judge. 
liy coll.sent, may hea r  the mat ter  out of term ?icc)tc pro  tcr~?c. Ihid. 

8% 1, 4. Satnre and Essentials: Attack and Setting Aside. 
A conwnt jndgment ic the  contract of the l~nr t ies ,  entered upon the recorcl- 

n ~ t h  the : i l q ) ro~a l  nnd wnction of a court of competent jurisdiction. and such 
contracts cannot he modified or  set aside without the  consent of the partie< 
thereto, r.;cel)t for  fraud, o r  mistake. and  in order to vacate such a .jndg- 
ment a n  independent action must be institnted. h'. 1'. Oriqgs. 170. 

3 8 ? 6 .  Judgments by Default: In General. 
The general rnle that  a n  unanswered conlplaint. which has  Iieen served 

~ v i t h  summon\ on defendant. entitles the plaintiff to judgment by clefanlt, 
nppliec to actions for  foreclosure of t a x  liens. Dzcp7in Cotint~l I. E:,-ell, 3 1 .  

a 13. Operation and Effect. 
d judgment in r ( > w  binds all  the  world. hut the  fncts on which it neces- 

sarily proceeds a r e  not established against  all  t he  world. Cfli~no~t 1.. C u w  
11017. 6 a .  

as 20, 21 .  Jjand I'pon Which Lien Attaches: Life of Lien. 
The l i m  of a judgment, created upon real estate by the prol icionc of C'. S.. 

614, ic for a lieriod of ten years from the date of the rendition of the jnds- 
nient, and w c h  lien ceaces to exist a t  the  end of that  t ime unlrss wspended 
in the nmnner set out in the statute.  I t  iq in  the intrrect of p111ilic policy 
tha t  this st:rtnte should be strictly conitrned. ChesRrrc 1. Durkc. .577. 

5 22a. Parties. 
Those claiming t l l ro~wh the purchaser of landq, t i t le to which is affected 

l)y a void judgment, take  snhject to the  infirmities in the  title of their  prede- 
cessoru. Butler 1. .  Tins ton ,  421. 

Where a judgment i s  void and that  fac t  appears from the  record. i t  cnnnot 
he pleaded a s  a n  estoppel, and is  sn1)ject to collnteml attack, and will lie 
t rea ted as a nullitg. Ibid. 
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3 22b. Procedure: Direct and Collateral Attack. 
Where a judgment is  void and that  fact agprars from the record, it cannot 

be pleaded a s  an estoppel, and is subject to collaternl attack, and will he 
treated a s  a nullity. Butlei* 2'. llTinston, 421. 

Those claiming through the purchaser of Iantls, title to which is affected by 
n void judgment, take subject to the infirmities in the title of their prede- 
ceusors. Zbid. 

§ 22e. Attack for Surprise and Excusable Seglect. 
Ypon judgment nisi, in a criminal prosecution, against defendant and his 

nppearnnce bond and sci. fa .  served on his surety and upon return a t  a sub- 
sequent term judgment ahsolute entered against defendant and surety. where 
subsequently defendants moved to set aside the judgment for surprihe and 
excusable neglect. C. S.,  600, for that the case did not appear on tlie calendar, 
with no allegation or evidence of any meritorious defense, their motion was 
properly denied. R. v. O'Con~ior, 169. 

8 22g. For Irregularity. 
An irregular judgment is one rendered contrnry to the course and practice 

of the court, and a motion in the cause to set aside a judgment or t o  vacate 
subsequent decrees and procedure, on the ground of irregi~lnrities. properly 
presents questions for judicinl review, thougli not all irregnlaritieh in pro- 
cedure are  fatal. Duplin Coic~t]j ?. E x e l l ,  531. 

8 22h. For Want of Jurisdiction. 
An order of the judge a s  to  a matter within his jurisdic~:ion, even though 

erroneous in law. is binding on the clerk, and he is hound lo ohey or render 
himself liable to attachment for contempt. But this principle does not apply 
where the judge's order is void for lack of jurisdiction over the uul~ject mat- 
ter, or the parties, or the res. S. r. Sawyer, 102. 

§ 20. Parties Concluded. 
-4 judgment of a court of competent jurisdiction. removing a clerk of the 

Superior Court from office, creates a vacancy in the office of clerk, and. when 
no appeal is  taken, is  conclusive. S .  v .  Watson, 435. 

Parties to a tax foreclosure suit, who have heen served, are  bound hy the 
judgment therein without regard t o :  (1) the authority, or want thereof, in an 
at tormy who receipted for their share of proceeds of sale on the judgment 
docket; or ( 2 )  to the validity of a deed to onth holding title from purchaser 
in such t a s  suit, hy a married ( a  party) without the joinder of her 
husband. Park, Inc. v. B r i m ,  502. 

5 32. A s  Bar to Subsequent Action: In General. 
There is  sufficient identity between two causes to support the plea of re8 

iudicnln, unless the allegations and proof in the second shcw some wbstan- 
tin1 element for the support of plaintiff's case which \vas wanting a t  the 
former hearing. Rnmple  v. Jackson, 335. 

The doctrine of yes j~tdicatn is that  an existing final juQtnent rendered 
upon the merits, without fraud or collusion, by a court of competent juris- 
diction, is conclusive of rights, questions and fa& in issue, as  to tlie parties 
and their privies, in all other actions in the same or any other judicial tri- 
hnnal of concurrent jurisdiction. Cnnnon z.. Conr~on, 664. 
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4 .  J i~clgnlents  of Federa l  Cour t s  a n d  of Other  States.  

A jutlgment of a Federal ( 'ourt will 11e given full fnith : ~ n d  c,retlit in the 
Sta te  court. \vhen pleadetl :IS re's jutlicnta according to the 11ractice of the 
Cour t :  11llt there is no rnle which will con1pe1 the  Sta te  w n r t  to :~c.c'ept t h t ~  
UIW a s  hit1 don-II l ~ y  any other colirt. S ta te  or Federal. where the su1)jec.t of 
the controversy. however simil:ir, is  different. H o v r l i t o , ~  1 : .  Pull1 Co.. 535. 

Where test:ltris. a resident of. this State.  l ~ y  n codicil to her will. gave thr. 
residue of he r  estate to trnstees for  the  I~enefit of certain persons for  life. 
with remainders over on contingencies, and on the  same day this codicil n-:~s 
executed. she revolted certain provisions of a t rns t  deed, theretofore ni:rtle 
11y her,  tlisposing of other properties and  set rill, to take  effect a t  her death. 
a d i spos i t i~e  scheme therefor, identical with that  contained in the codic5l. for 
the  same 1)ersons and  upon the same conditions a s  to  t i t le and sncwssiol~. 
the construcTion placed upon this t rus t  dew1 by the courts of another s ta te  
i s  not rca licdiccltrl iu a n  action here to constrne the codicil. C ' U H H ~ I ~  1..  ( ' ( I I I -  

110~1, 664. 

5 3.5. Plea  of Bar ,  Hea r ings  a n d  Determinat ion.  

The plea of rcs judicntrr cannot be presented h y  demurrer.  unless the fn1.t~ 
snpporting i t  xlq)enr on the  face of the  complaint. I t  Innst 11e t:~lten 1ly 
anslver. C'. S.. S19 (2). H n n z p f o n  1. .  Pulp Co.. ei:i.5. 

W h e w  testatrix.  a resident of this State.  11y a codicil to her  will. g;~\-e the  
residue of her estate to trnstees for the  henetit of certain 1)ersons for life. 
with remnintlcrs over on c,ontingencies, and on the  same day this codic.il WIS  

esecutcd. she ~ ~ t ~ v o k e d  certnin provisions of a trnst  deed, theretofore rn:ttlr Ily 
her,  disposing of other properties and set  lip, to take  effect a t  her death. :I 
tlispositivc~ scheme therefor, identical with that  contilined in the  codicil. for 
the same persolls and  upon the same conditions a s  to t i t le and succession, t 1 1 ~  
construction 1)laced upon this t rus t  deed by the courts of another s ta te  is  not 
rcs jitdicotu in a n  action here to construe the codicil, and  there was  prror in 
o ~ e r r ~ ~ l i n p  demurrers to p l w s  setting up  re8 jltdicattr a s  a d e f e ~ ~ s e  and in rc,- 
fusing n motion to strike. Canrron 1%. Crrnnon. 664. 

(j 40. Fore ign  Judgment s .  

Under Art. IT, uec. 1, of the  Constitution of the United States :I judgment 
of a court  of another state, when properly authenticated. ic entitled in the  
courts of th is  Sta te  to  he given full  fa i th  and  credit. JInt C o ,  J ~ i c  1. Ch1217i. 
371. 

I n  all action in this State,  based on a judgment rendered hy n court of the 
S ta t e  of S e w  Tork, defendant has  a right to interyoue proper tlefenses, for 
euample: (1) he  may defeat recovery 11y proof of f raud practicwl in o l ~ t a i ~ i -  
ing the  jndpment, which may ha3 e prevented :in adverue t r i a l :  ( 2 )  or show 
want  of jurisdiction of person or suhject ma t t e r :  ( 3 )  or  plead a connter- 
claim of payments since rendition. Ibid. 

Where plaintiff brought an  action in this Sta te  againut defendant. I~ased 
on  a judgment of a New Torli court, and  defendant by RllS\Wr illleged :I.; 

defenqe 2nd connterclairxl (1) false representtltions of plaintiff relating to the  
meritu of the suhject matter and made anterior to the S e w  Pork jndgment:  
( 2 )  and  a n  unliqnidated claim for  damages ariuing out of a n  independent 
tort ,  plaintiff's demurrer ore t t ~ i r c a  to such answer. d e f e n v  and  comterclairn 
was properly allowed. I b i d .  
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JUDICIAL SALES. 

§§ 6, 7. Validity and  Attack: Title and Rights of Purchaser. 

I n  the absence of fraud, or the knowledge of fraud, one w lo purchases a t  a 
jiidicial sale, or who purchases from one ~ v h o  purchased at  such sale, is re- 
quired only to look to the proceeding to see if the court had juristliction of 
the parties and of the subject matter, and that the .judgment on it* faee au-  
t11orizc.d the sale. Park,  Iwc. z'. 81- i t ! )? ,  502. 

JUSTICES OF THE PEACE.  

5 3. Civil Jurisdiction. 

The jurisdiction of a justice of the peace is liinited and specinl-not gen- 
eral-and he can only exercise the power conferred upon him 1)s the Coil- 
stitntinn, Art. IT', sec. 27, and stntutes. ('. S. .  1473. He has no equita1)le 
powers. Hopkins v. Barnhnrdt,  617. 

Seither the Constitution of Xorth Carolina. nor nap statntes ennctetl PIX- 
w a n t  thereto, gires jurisdiction to justices of the peilce in an action for a 
I ~ l l a l t y  plus rensonahle attorney's fees to be fixed and a~varded by the court. 
Ibid. 

JCTENILE COURT. 

(See Clerks of Superior Court, sec. 7 . )  

LABORERS' A S D  JIATERIALJIEX'S LIEXS. 

§ 4. Proceedings to  Perfect, i n  General. 

Where a statute required that  el-ery purchaser of bnled cotton should pny 
the county cotton weigher ten cents for every hale bought 01- weighed within 
the county, giving the weigher a lien for his fee and making a willfnl and 
wanton failure to  settle with or report to the weigher an indictable offense, 
the remedies a re  exclusire and no action for a debt is created. Jfoose I.. 

Barrett ,  524. 
LANDLORD AND TESAST. 

§ 10. Duty t o  Repair Premises. 

I t  is the duty of the owner of an apartment house to keep that  part of the 
premises, of which he retains control for the use of all the tenants, in n rea- 
sonably safe condition. Carter r. Rt.clltf/ Co. ,  188. 

§ 11. Liability fo r  Injuries from Defective or  rnsafe Conditions. 
A landlord is liable in damages to his tenant, a s  well as  to others. for his 

negligent or n~alicious use of his own property and the instrumentalities 
thereupon under his control; and such liability is in no wise affected or allevi- 
ated by the rule that a landlord is not liable for clamages oxasinned hy the 
conditions of the demised premises or by his failure to repair the same. 
Steffan v .  ;lleiselnzan, 154. 

The landlord is not liable for injuries received hy  n tenant throuqh fnilnre 
of the landlord to light a rommon passageway. or to supply railings or guards, 
when the condition was the same a t  the time of the letting. Carter I . .  Rrnlt l /  
Co. ,  188. 

In  a n  action against a landlord to recover damages for personal injnries, 
where plaintiff's evidence tended to show that she was injured in defendants' 
apartment house, where she lived a s  a tenant, by misjudging her step and 
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L A S D L O R D  ASL) T F , N ~ I ~ T - C ' O I ~ ~ ~ H ~ I C ( ~ .  

falling on a badly lighted, common stairway without rniling or guard. which 
che was in the habit of using, judgment of nonsuit wac properly alloweti. Ihitl. 

# 14. Rights and Liabilities of Partier. 
In an action betv7een plaintiff and defendant for the recovery of ~iremise. 

l enwl  by defendant to an oil conrpanj, which transferred and assigned the 
lease. w~thout  n-arranty, co\enant, or assurance of l)oiceqcion, to p l n i n t i ~ ,  
an amended complaint against the oil company. wliicli \rat made n liarty, 
rontain~rig an allegtion that the colnpanj'\ precltlent told the other defendant 
that the lease had not heen awigned, without any alleqntion of collncion, is 
clemurrnhle as  not stating n cause of action. Tcrrcv Po I .  Holto~r. 497. 

LARCEST. 
3 1. Elements of the Crime. 

I.arceny is the felonious taking and carrying army of the goods and prop- 
e ~ t y  I F another. with the intent to de1iri.i e the on ner of the uie thereof and 
with lu I iem to some ad\ antage to the taker. 8. t Crr~~ii I ou, 449. 

1.~1 n a prosecution for larceny of hog% the eTidence tendinc to show thttt 
prose< utor's h o p  wandered off to the premises of one of clefendant<. where 
they were secured by this defendant and taken by both defendants to a near- 
try town and sold, there is no error in a charge 1)y the court that.  rf defend- 
ants  took the hogs with intent to deprixe the rightful onner thereof and 
dishonestly and fraudulently appropriated them to their on 11 use and dicposed 
of them, they wonld be guilty of larceny. R. ?.. El~ps,  $41. 

9 5. Presumptions and Burdm of Proof. 
Where nearly eight months i n t e r ~ e n e  between the alleged theft and the 

stolen property being found in the poisewion of defendants. there is no pre- 
sumption of fact of guilt of defendants under the doctrine of let eilt posser- 
sion. S. v. Ca?11ero11, 449. 

Possession of the fruits of the crime recently after its commission justifies 
an inference of gnilt, and, though only prliun frrclt e~ idence  of guilt, may he 
controlling unlecs explained by circumstmiceq or accoi~nted for in some way 
consistent n-ith innocence. 8 ?.. Holbrooh-, 622 

No criterion is to be found for ascertaining just n h a t  possession is to he 
regarded a s  "recent" and therefore presumpti~e in caw< of larceny and re- 
ceiring The term is a r e l a t i ~ e  one and depends on the circumstances of the 
caqe. I t  applies only when the possewion is of a hind which manifests that 
the stolen goods came to the p o ~ w ~ s o r  bl/ his  0x11 ( I C ~  or, a t  all erents. with 
his undolrhtcd co~irttrrence and co recent and under cnch circu~nstances ac to 
g i ~ e  reason;~ble trssurnnce of g u ~ l t  Ibid 

Where the e\idence, in a prosecution of two persons for larceny of hogs, 
tended to chow that one defendant secured the hog\ n-andering on hi- prem- 
iwu, mid that he with the second defendant took the hogs to a near-by town 
arid wlil them, there is no error in a charge that hefore any presumption 
.sonltl a r i v  that the vcond defendant was the thief, that is prewmption from 
pocieision. the jury niurt he satisfied beyond a reasonable doubt that the 
second defendant n a s  in possesqion of the hogs, and that  they were in his 
c~istody :ind .nhject to his control and disposition. S 1- Epps .  $41. 

§ 7. Sufficiency of Evidence and Sonsuit. 
In a criminal provvmtion for larceny and receiving of a hicycle, where the 

evidence tended to show that the hicycle was taken in the night from a parked 
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truck, and was found near the same place about eight months thereafter in 
the possession of defendants, who made contradictory and false statementq 
about how they came hy it, there is not sufficient evident. to con\ict : ~ n d  :I 

motion for nonsuit should have been granted. C. S., 4643. 8. c. Cr~mwo?~,  449. 
In a prosecution for larceny, where the State's evidencr ~howed tlint de- 

fendant and a companion entered the filling station of p r o w x t o r  \vlio, : ~ f t r r  
making change for defrndant, laid his pocketbook on the counter and went 
out with the conlpanion to service his car, leaving defenclant who follo~vrtl 
shortly and drove oft' with his c.ompanion, when prosecutor missed his pocket- 
book and reported to the sheriff, who arrested defendant next day, finding 
on his person eighty-six dollars in hills, three of which were identified a <  
having been in the pocl~ethool; when i t  disappeared, motion for noninit ant1 
prayers for wremptory instructions in favor of defendrint were properly 
refused. S .  c. Cameron, 464. 

§ 8. Instructions. 
Upon a prosecution for larceny of hogs, the evidence trntling to qhow that 

l~rosecutor's hogs wandered off to the premises of one of defendant*, whew 
they were secured by this defendant and taken hy both defendants to :I ne:lr- 
by town and sold, there is no error in a charge by the co l~r t  that, if tlefentl- 
ants took the hogs with intent to deprive the rightful ownc1r thereof and di.- 
honestly and fraudulently appropriated them to their own use and diymetl  
of them, they would be guilty of larceny. R. v. Epp.8, 741. 

Where the evidence, in n prosecution of two persons for larceny of hogs. 
tended to show that one defendant secured the hogs wandming on his 1)relli- 
ises, and that  he with the second defendant took the hogs to a near-by tonn  
and sold them, there is no error in a charge that before any presumption 
would arise that  the second defendant was the thief, that  is 1)resunlption 
from possession, the jury must be satisfied heyond a reasonable doubt that 
the second defendant was in possession of the hoqs, and that they wrrr  ill 
his custody and subject to his control and disposition. Ibid. 

§ 9. Verdict. 
Upon a n  indictment for larceny and for receiving property, knowing the 

same to have been stolen, C. S., 4250, a ~ e r d i c t  of guilty of larceny is  tnntn- 
mount to an acquittal on the charge of receiving. S .  c. Holbrook, 622. 

LIREL AND SLASDER.  

§ 2. Words Actionable P e r  Be. 
Words, spoken in the presence and hearing of others, containing the iml)n- 

tation of the commission of the crime of larceny, are  slanderous and atation- 
able per se. Gill is  a. Teu Co., 470. 

9 5. Publication. 
Words, spoken in the presence and hearing of others, containing the impu- 

tation of the commission of the crime of larceny. are  slanderous and action- 
able per se. Gillis v. Tea Co., 470. 

The author of a defamation, whether it  he libel or slander, is liahle for 
damages caused by, or resulting directly and prosimately from, any secondary 
publication or repetition which is the natural and prohnl)le consequence of 
his act. Ibid. 
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3 13. Sufficiency of Evidence a n d  Konsuit. 

In an action for slander, where plaintiff's evidence tended to show in its 
nioht favorable light that one of two defendanti, who was manager of his 
codefendant's store. while acting in the scope of his employment on the store 
l)rt'niices, falsel) charged in a loud voice, in the presence of others, that  
[)Ittintiff had stolen a package from the said store. a case of actionable wrong 
is tnntle out. and motion for judgment of nonsu~t  was properly denied. Gillis 
r .  Tcrc (lo., 470. 

§ 14. Instructions. 
In  an action for damages for slander, where in his charge to the jury the 

trial judge properly and fairly stated the e~i(1enc.e pertinent to the issues, 
tint1 the contentions of the parties, in compliance n i t h  C'. S., 564, and i t  aP- 
1)earing that  the jury cufficiently understood the elements of actionable 
tlef:~niation necessary to be found before any liability could attach to defend- 
:~tlt\. there was no error in the court's failure to give a more elaborate defi- 
nition of slander. Gillis v. Tea Co., 470. 

3 16. Damages. 
The author of a defamation, whether i t  he libel or slander, is liable for 

damages caused by, or resulting directly and prosimately from, any secondary 
publication or repetition which is the natural and prohahle consequence of 
his act. Gillis v. Tea Co., 470. 

1,IMITATIONS O F  ACTIOSS. 

fj lb .  Applicability t o  Sovereign. 

The Legislature may set a time lock even for the sovereign ; and the m a s h  
nttll?tw~ ternpus occztrrit regi is not applicable to statutes which impose a linii- 
tation upon the exercise of powers granted municipalities for the enforce- 
ment of statutory liens of assessments for public im1)rovements. Raleigh 
c .  Bnnk 286. 

5 2a. Actions Barred i n  Ten Years. 

Where plaintiff' offered in evidence a note, apparently executed by defend- 
ant  and another a s  joint obligors, with the word "seal" in brackets opposite 
the name of each, nothing else appearing, this would repel the three-year 
statute of limitations, C. S., 441, a s  sealed instruments against principals 
are not  I~arred until lapse of ten years. C. S. ,  437. Lee v. Chamblee, 146. 

In a suit under C. S., 7990, to foreclose a statutory lien on abutting prop- 
erty. g i ~ e n  a city for street improvements, all installments of the amounts 
assessed therefor, which are  ten years orerdue when action is brought, a re  
harred by the statute of limitations under C. S., 2717 ( a ) ,  now N. C. Code, 
1943, sew. 160-93, and no part of the proceeds of sale can be appIied to the 
payment of such installments. Raleigh v. Bnnk, 286. 

5 2b. Actions Barred i n  Seven Years. 

While a deed will give color of title so as  to permit a plea of the statute 
of limitations by the grantee. elen though the grantor is chargeable with 
fraud, if the erantee accepts the deed in good faith without knowledge of 
the fraud. act~ial  frand ic neither sanctioned nor cnred hy the statute of 
limitations. Fa?-ftbow 1 .  I 'wr?~ ,  21. 
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A widow, in powession of lancls of which her husband died seized and 
possessed and in which she is entitled to dower which was never set apart 
to her, cannot perfect title to  the premises in herself l)v claiming adverse 
possession under color of title for seven years, where it appears she mort- 
gaged the prelnibr*. intentionally defaulted, and purchawl the property a t  
her own mortgage sale in order to ol)tain a deed on which to rely as color of 
title. I b i d .  

3 2e. Actions Barred i n  Three Tears. 

Where plaintiff offered in evidenve a note, apparently executed hy defendant 
and another as  joint ol~ligors, with the word "seal" in l ~ r ~ c l r e t s  opposite the 
name of each, nothing else appearing, this !vnnld repel the three-year statute 
of limitations, C .  8.. 441, a s  sealt~d instruments against principals are not 
bnrrtvi until lapse of ten years. C. S.. 437. Lee a.  C h u ? u l d ( ~ ,  146. 

The three-year statute of limitations. C .  S., 441, is apl,lic~:~l)le to sureties 
on seal instruments a s  well a s  on instr~unents not under >.MI. I h i d .  

Where defendant, a banker, invested in a real estate mortgage the money 
of plaintiff. an elderly woman of no business experience and nn old friend of 
defer~clant, and defendant represented that the investment could 1~e collected 
a t  any time. and he also promised to collect the interest and see that t as r s  
were paid on the land, but allowed the land to he sold for tases. without 
notice to plaintiff, there is sufficient evidence on the question of fraud to go 
to the jury in a suit institnted within three ytlars of the disco~ery of the sale 
for tases. C. S.. 441 ( 9 ) .  Small x. Dorsr'tt, 754. 

§§ 3a,  4. Accrual of Right  of Action and  Time from \Vhich Statute  
Begins: In General. 

Where defendant, a banker, invested in a real estate morteage the money 
of plaintiff, an elderly woman of no business experience an old friend of 
defendant, and defendant 1.epresented that  the investment could he collected 
a t  any time, and he also promised to collect the intereft and see that tases 
were paid on the land, hut allowed the land to he sold for tases, without 
notice to plaintiff, there is sufficient elidence on the question of fraud to go 
to the jury in a snit institnted within three years of the discovery of the 
sale for tases. C. S.. 441 (0). Snlnll v. Dorsett, 754. 

0. Fiduciary Relationships. 
When a confidential relationship esists hetween the parties, failure to dis- 

cover the facts constituting fmud may be ewused. As long as  the relation- 
ship continues there is nothing to put the injured party on inquiry and he 
cannot be said to have failed to use due diligence in detecting the fraud. 
Smu11 v. Dorsctt, 754. 

15. Pleadings. 
Plaintiff sued for distributive share of estate. Defendant, administrator, 

answering, sets up and pleads dehts of plaintif'f due the intwtate a s  an offset. 
Plaintiff, replying. denies the debts and pleads the three-year and ten-year 
statutes of limitation. On the hearing i t  was made to appear that the dehts 
of plaintiff, if any, were barred by the s tatutw of limitati~m during the life- 
time of the intestate. Held: The plea of the statute of limitations is available 
to plaintiff a s  a valid defense to the affirmative claim of offset pleaded by 
defendant. I'crr!i I.. Tritst Co., 642. 
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LIMITATIONS O F  ACTIOSS-Continued. 

3 16. Burden of Proof. 
The plea of the statute of limitations casts upon plaintiff the hurden of 

shoning that the suit w a 4  commenced within the requiuite time from the 
accrual of the cause of action, or that otherwise i t  is not barred. Lce 1.. 

Chant blcc, 146. 
Where plaintiff offered in evidence a note, apparently executed by defentl- 

an t  and another a s  joint obligors, with the word "seal" in brackets opposite 
the name of each, nothing else appearing, this would repel the three-year 
statute of limitations, C. S., 441, a s  sealed instruments against principals are  
not l~ar red  until lapse of ten years. C .  S., 437. Ibirl. 

3 1. Xatnre and Grounds of Writ, in General. 
Ma~ir la i~r ts  lies only to compel a party to do that which i t  is his duty to do 

without it. I t  confers no new authority. The party seeking the writ must 
have the clear legal right to demand it ,  and the parties to he coerced mllst 
he under legal obligation to perform the act sought to be enforced. Raleigli 
v. Public Bcliool Systenz, 316. 

While nicrntlan?us is no longer regarded a s  a high prerogative writ. a per- 
emptory nicrndnnzus is a writ of enforcement-in the nature of an  execution of 
the judgment of the court-and will not be iwued unlew petitioner has shown 
a clear right thereto, the ministerial duty, a s  well a s  the neglect or refusal 
to perform it, must appear. Trarre~z 1;. Jfaxzr.cll, 604. 

3 2a. Ministerial or Legal Duty. 
Subject to the right to review in this ('ourt a s  i t  may exist under proper 

procedure, the final action of an  administrative board on a matter within its 
jurisdiction will he held to be conclusive, m i l  will be given effect in a subse- 
quent proceeding involving the samr matter. TT'al-rcn r. Maxwcll, 604. 

Ma?idanz~rs is not a proper instrument to r e ~ i e w  or  reverse an  administrn- 
t i re  board which has taken final actioi~ 011 a matter within its jurisdiction. 
If there hau been error in law, prejudicial to the parties, or the board has 
exceeded its authority. or  has mistaken its poner, or has abused its discretion 
-where the statute provides no appeal-the proper method of review is by 
certiorari. Ibid. 

§ 2b. Discretionary Duty. 
Mandam?ts is a proper remedy to compel the Sor th  Carolina State Board of 

Assessment to perform a public duty of a ministerial nature imposed by stat- 
ute-hut not to control them in the e s ~ r c i s e  of any discretion. The assuming 
of jnriudiction for assessments over the railroad lines of common carriers and 
reporting to the several counties their quotas of raluation thereof may be 
regarded ns ministerial duties. ll'nrrcn r. Jfax~c.ell, 604. 

§ 2c. To Compel Levy of Tax. 
In the absence of allegation and proof that  funds a re  available, nzandnmirs 

lies to compel the proper school authorities to raise funds by taxation with 
which to pay a valid assessment for street improvements, a s  i t  would he 
against public policy to enforce collection of the assessment by foreclosure. 
Raleigh 7.. P~tblic School System, 316 

Mandanzzc~ is a proper remedy to compel the Xorth Carolina State Board of 
Assessment to perform a public duty of a ministerial nature imposed by statute 
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-but not to control them in the exercise of any discretion. The assuming of 
jurisdiction for assessments over the railroad lines of co,mmon carriers ant1 
reporting to the several counties their q u o t : ~  of w l u a t i m  thereof may be 
regarded a s  ministerial duties. W u r r m  .t'. iMaxwcll, 604. 

Where a railroad, under an order of the Interstate Commerce Conlmission, 
1111andons its operations as  a conimon carrier on a portion of its road, cancels 
its tariffs over same and thereafter does not operate over such portion of i ts  
line, except to haul away the scrap as  the roadbed is dismantled ant1 salvaged, 
it ceases to be vested with a character which would bring it within the juris- 
diction of the State Board of Assessment for appraisal and taxation. C. S., 
F - 
( O i l  (193) ,  et seq. Ib id .  

§ 4. Procedure. 
h nzandanzus, or mandatory injunction, can only operate in po-so)iu~n; inlcl 

in an action under C. S., 1178, to compel the directors of a domestic corpora- 
tion to pay dividends, so fa r  a s  substituted service of process on nonresidwt 
directors is relied upon, the proceeding is a i~ullity. Southcrrr Mills. Inc.. c. 
Armstrong ,  495. 

JIASTEII. ASL) SERVAST. 

8s 1, ?a. Creation of Relationship: Termination, i n  General. 
Ordinarily, where there is no additional expression as  to duration, a contract 

for permanent employment implies an indefinite general hiring, i t s  contrasted 
with a temporary job, terminable in good faith a t  the will of either party. 
M a l e o w  2;. Jewelry Co., 148. 

In an action to recover wages while out of work, where plaintiff's ev ide~~ce  
tended to show that he gave up a steady job to accept a n  offer from defendant 
for permanent employment in a new store. without further agreement as  to 
duration of time, no business usage or other circumstance being shown, and 
defendant discharging plaintiff upon closing his new store after eight weeks, 
judgment of nonsuit was properly allowed. Ibid.  

5 21b. Course of Employment, Scope of Authority. 
The designation "manager" implies general power and permits n reasonable 

inference that such manager is vested with the general conduct and control 
of his employer's business in and around the premises, and his acts are, when 
committed in the line of his duty and in the scope of his employment, those 
of his principal. Gill is  u. Tea Co., 470. 

When the servant is engaged in the work of his master, doing that which 
he is employed or directed to do, and a n  actionable wrong is done to another, 
either negligently or maliciously, the master is liable, not only for what the 
servant does, but also for the ways and means employed by him in perform- 
ing the act in question. Bnd this principle is applicable to actions for slandrr. 
Ibid.  

Private instructions by employers to employcles not to conlmit torts will not 
relieve the employer from liability for such acts committed by an employee 
within the scope of his authority and in the line of his duty, in an effort to 
preserve and safeguard his master's property. The master is  liable even if 
the particular act, committed under such circumstances, was in violation of 
direct and positive instructions. Ib id .  

8 37. Nature a n d  Construction of Compensation Act, i n  General. 
The 5. C. Workmen's Compensation Act, C. S., 8081 ( h ) ,  et s ~ q . .  deals with 

the incidents and risks of the contract of employment, in mhich is included the 
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negligence of t h e  employer in t h a t  relation. I t  ha s  no  application outside the  
field of in t l~ is t r ia l  accident : and  does not intend, hy i t s  general terms, to  t ake  
 way common law o r  other r ights which pertain t o  the  parties a s  memhers of 
the  general public, disconnected with the  employment. Barber  2;. Minges, "3. 

Expressions in t he  X. C. Workmen's Compensation Act, C. S., 8081 ( r  1 .  
regartling the  surrender  of the  r ight  to  maintain common law o r  statutory 
actions against  the  employer, a r e  not absolute. They must he construed within 
the  fr:imt~worli of the  Act. and  a s  qualified by i t s  subject and  purposes. Ibid.  

T h r  gentsral purpose of t he  Workmen's Compensation Act, in respect to c o n  
pensation fo r  disability, i s  to substi tutr ,  for  common lam or statutory ~ ' i gh t s  
of art ion ilild grounds of liability. a system of money payments by \vay of 
finimc.ia1 relief fo r  loss of capacity to earn  wages. There is  no compeilsation 
proritled for p h ~ s i c a l  pain o r  discomfort. Rru1111awf v.  Punel CO., 233. 

3 40a. I n j u r i e s  Con~pensab le :  I n  General .  
The general purpose of t he  Workmeil's Compensation Act, in respect to  com- 

pensation for  disability, i s  to  substitute, fo r  common law o r  statutory rights 
of action and  gronnds of liability. a system of nloney payments by way of 
f i ~ ~ a n c i a l  rt~liof fo r  loss of cnpacity to ea rn  wages. There  is  no compensntiou 
p ro~ i t l ed  for  physical paill o r  discomfort. Rralzham v. Pnwcl Co., 233. 

I)isal~ility. iinder t h r  Workmen's Compensation Act, is  measured by the 
capac2ity o r  incapacity of the  employee to ea rn  the  wages he  was  r e c e i ~ i n g  a t  
the  time of the  injury,  by the  same o r  any other employment. And the  fact  
t h a t  t l ~ c  same wages a r c  paid by the employer, became of long service, does 
not a l te r  tlie rule. Ibid.  

Con~pens:ttion fo r  disfiguremr%t is  not required by the  Act. I t s  allowance 
o r  dis:~llo\\-nl~ce is within the legal discretion of the  Indust r ia l  Commission. 
Ibid.  

Disfigi~ren~ent.  under  the  Workmen's Compensation Act, must be evidenced 
by a n  ontw:ird observable blemish, scar o r  mutilation, and i t  must  be so per- 
manent and serious a s  to  h ; ~ m p e r  or handicap the  person in his earning or in 
securing employment. Ihid. 

3 40b. Diseases. 
I n  dealing \\-it11 certaiu unschednled occupational diseases, this Court  has  

held common law actioilq to he esclntled by the  Workmen's Compensation Ac t ;  
but in thece c:rsrs the  condition admittedly and allegedly arose out  of the  
employment. Knrbcr c. .Ilirigrs, 213. 

3 40e. W h e t h e r  Accident "Arises Out of Employment." 
The S. C.  TT70rkmen's Compwsation Act, C. S., 8081 ( h ) ,  et scq.. deals with 

t he  incidents and risks of t he  contract  of employment, in which i s  included the  
negligence of the  employer i n  t h a t  relation. It has  no application outside the  
field of intln.tria1 accident ;  and does not intend, by i t s  general terms, to  take  
away common lnw or other r ights which pertain to the parties a s  members of 
t he  general pnl~lic,  disconnectcd with t h e  employment. R a r b w  a. Mingcs, 213. 

3 40f.  W h e t h e r  Accident "Arises in Course  of Employment." 

I n  dealing with certain   in scheduled occupational diseases, this Court hac 
held common law actions to be excluded by the  Worlimen's Compensation Ac t :  
but in these caces tlie condition admittedly and allegedly arose out of the  
employment. Ravhcr v. X I ~ L Y € S ,  213. 

The  relation of rnauter and  servant i s  not invoked when the  employee a t tends  
a gootl will picnic a t  the invitation of the  employer, where the  employee did 
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no  work and  was  not  paid f o r  attendance,  nor  penalized for  nonattrndnncc. 
nor ordered to  go. I b i d .  

5 46% Nature and Functions of Industrial Conlmissio~~ in General. 
Tht. Indust r ia l  Commission is  not a court  of geuernl jurisdiction. I t  c;ln 

liave no implied jnribtliction beyond the  p r e s ~ l n i p t i o ~ ~  tha t  i t  is  clothed with 
power t o  perform t h e  dntieb reqnirecl of i t  by the  l aw  entrnsletl to it for  at lmi~i-  
istration.  Bai'bcr c. Mrl~ycs,  213. 

a 47. Sotice and Filing of Claim. 

C .  8.. 8081 ( f f )  ( I ) ) ,  does not reqnire the  plaintiff to  file a claim with the  
Indmt r in l  Commission. a s  a court of f irst  instance, before h r i ~ ~ g i ~ i g  a11 action 
in t he  Superior Court. Borbc r r.  J l i i~gcs ,  213. 

§ 53a. Form and Rendition of Award. 

Where  t h e  Indust r ia l  Conimission finds a gene r ;~ l  pnrtia:l disability, in atl- 
judging the  rights aild liabilities of the  parties. the  Commission may direct  
compcmation a t  the  s ta tu tory  rate.  wl ienewr i t  i s  shown, within 300 weelis 
of the  accident, t ha t  claimant i s  earning less thnn his  former wages, due to the  
injury.  By so doing the  Commission retains jurisdiction for fu ture  : tdjwt- 
ments and  does not exceed i t s  :111tllority. B~-cri!huli~ r .  Ptrn?I Co.. 2.73. 

63. Construction of Wage and Hour Act. 
I n  dealing with n Federal  law i t  is  incumbent upon the  Stnte courts to np11lg 

the  rnles of construction obtaining in the  Federal  jnrisdiction. Hortoqr 2'. 

Ilyilso~z cC Co., 71. 

§ 65. Employees Witliin Wage and Hour Act. 
Under t he  Federal  Fni r  Labor  Standards  Act, to  enabl'e a n  employee to  

recover, i t  i s  not necessary thnt  al l  of plaintiff's efforts be directed to  the  inter-  
s t a t e  commerce side of defcndm~t ' s  bnsiness. I t  i s  sufficient if they directly 
a id  in t ha t  enterprise. Horto11 2.. I17i7so~r R Co.. 71. 

An employee is  "engaged ill c*ommerce." u n d ~ r  tlir Federal  Fa i r  Labor St:ind- 
:lrds Act, if his services-not too remotely, but snbstnntially and clirectly- 
a id  in sncli commerce. If  the  business is  such a s  to  occupy t h e  channels of 
interstate commerce. any (mployee. who i s  a necessary lmrt of carrying on 
tha t  bnsiness, i s  within i ts  terms. lb i t l .  

I n  :In action by plaintiff to recover f rom defend;~nt  \va:es and  damngtbs, 
~ui t le r  t he  Federal  F a i r  Labor Standards  Act of 1935, where the  evidrncc 
showed tha t  defendant is engaged in the  distribution ant1 salt? of food products 
over n lnrgt. ~ m r t i o n  of the  r n i t e d  States,  t lmt i t s  I<alrigli branch received 
these p r o d ~ ~ c t s  ~nos t ly  fo r  outside the  State,  stored them loc~illy. sold and tlis- 
t r i b i~ t ed  same only \vithin the  State.  t ha t  plaintiff wnr "Cashier" 2 n d  1;ltc.r 
"Office Jlnnnger" of the I~rancli ,  the  services of plaintiff liave a re;lsoniil)le :lncl 
sn l~s tant ia l  co~niection with the  rommrrce of defentlant a s  tlefinetl in the  Act 
:11i(1 b r i ~ i g  plaintiff witliin i t s  terms. I b i d .  

In  nu action l ~ y  plaintiff to  recovcr f rom defendant wn3:rs and  damages, 
mitler t he  Ftvlrrnl Fni r  Labor Standnrtls Act of 19.78. wl~clre plaintiff's evi- 
t1twc.o sho~vctl  t ha t  lie was  in the  rnnnagt>ment of n recogni?,etl tlepartmc>nt of 
tlcfentinnt's estnl)lislinient, t ha t  lip directed the  work of otliers. whom he hired 
ant1 firecl nlitl eserciwtl  suhstantinl  discretionary powers, without s~~f f i c i en t  
evideiicc t ha t  his manna1 ant1 cleric4nl tllltien esceedetl 20 per cent of his \vorl\- 
wec.B hours, ,snc311 st>rvices bring plaintiff within the esemp-ivc  1)rovisions of 
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see. 13, a s  defined by adminis t ra t i re  regulation, and lie is  not entitled to 
recover. P!jc c. ; l l l (z?~tir  CO. ,  92. 

J I ISERaiLS  ASD JIISES 
5 2. Title. 

When rights to the  minrrals ill land have heen, by deed or r e s r r v a t i o ~ ~ ,  
w w r e d  from the  snrfxce rights. two distinct es ta t rs  a r e  created,  and  the  estate 
in the mineral  interests is  snbject to the  ortlinary rules of law goverlrillg tlie 
title to  real  property. 17wncc 7.. G I I ! ~ .  -109. 

§ 3. Possession. 
The  presumption. t ha t  one ill ~wssrss ion of the surface of land has  also pos- 

session of the n~inera ls .  does not ;11?pIy ~vlren these rights have been segegated .  
T ' ~ t l c €  C. G I I N ,  400. 

JIORTGAGES. 

a 13b. Substitution of Trustees. 
I n  a proceeding fo r  tlie removal of a trustee and  the  appointment of :I snlj- 

sri tute trnstee, under C. S.. 2583, all  interested persons referred to  in tlir 
s t a tu t e  inc,l~tde only thc  trustor,  trimtee, or trusters and all  of tlie ccstlris qrrr 
f i ~ s t c ~ ~ t .  wlrose interests a r e  secured by the  deed of t rus t  in which tlie trustee 
or trnstees arcx sol~plrt to I)e removed and anothcr snhstituted. T h o i ~ ~ p s o ~  r .  
S( ,o t t .  C ' O I I ! ~ .  of dqric~zc~tlcl'c, 340. 

T h e  st:ltiltrs, providi~rg for  the removal and  substitution of trustees in deeds 
of t rus t .  which a r e  in  effect : ~ t  the  time of tlie execution of such instruments.  
becornr a pa r t  thereof, a s  fully a s  if incorporated therein. Ib id .  

Where  a trustee is  substituted in accordance with the  method expressed in 
:I deed of t r m t ,  no proceedings a r e  ~ ~ f ~ c e s s a r ~ '  under C'. S.. 2583: and :I deml 
made by the  snbsti tnte trustee passes the  title to the  purchaser a t  a forec310sl~re 
sale. I b i d .  

§ 18. Trustees. 
A notic?, from the t rus ter  in a mortgage or dertl of t rus t  to a person nuthor- 

ized by him to advertise a sale of the  property therennder,  to withhold o r  
tliscontinne put)lic:ltion of the  notice of sale. withdrnn-s from such person any 
author i ty  t o  advertise or sell the  property. ic'mith 2.. R ~ i l l i .  249. 

8 21.  Rights of Parties Vpon Assignment. 
As a general rule, where a purchaser of land snbject to a mortgage talies a n  

ass igr i rne~~t  of t h e  mortgage. the  deht secured hy the  mortgage is  extingnished. 
Snritlt ?.. H u ~ l i .  249. 

25. Acquisition of Title br JIorQagee Through Tax Foreclosure of 
Purchase from Third Person. 

At person. nntlrr  any legal or moral obligation to  pay taxes,  cannot by neg- 
lc~ct i i~g to  p a r  the  same and allowing the  land to be sold in consequence of 
such ~i f~glcc t .  atltl to  o r  strengthen his  title by purchasing a t  tlie sale h in~sel f .  
o r  1)y snl)scqnrntly hnying from a s t ranger  who purchased a t  t he  sale. S f c l l  
2.. 7'rli$t Co.. 650. 

5 27. Payment and Satisfaction. 
A s  :I general rule. where a pnrchaser of 1:lnd snhjert  to a mortgage talies a n  

a s s ign rne~~ t  of the  mortgage, the  dcbt secnrrtl by thfx mortgnge is  extinguished. 
S m i t h  2;. Hnnl;. 240. 
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3 31b. Parties in Action to Foreclose. 
h trnhtee in a mortgage o r  deed of trnht is :I proper and  necessary par ty  to 

a n  ac.tion to foreclose o r  to  enjoin foreclosure. Nrilitlt 2.. Rnrrk. 248. 

3 32b. Advertisement and Notice. 
d notice, from the  trustee in a mortgage o r  dwi l  of t rus t  to :I [wrwn : ~ l ~ t h o r -  

ized by him to advertise a sale of t he  propel-ty therc\~under, to withhold o r  
dihcontinue publication of t he  notice of enle, wi thdraws from znch l )erso~l  nu! 
nntliority to advertise or sell the  property. Smith 1 ' .  RntiA. 249. 

3 36. Deficiency and Personal Liability. 
\Vht,re the  make r  of a note and  mortgage is  d isc l~arged in bankrnptcy, such 

nmlter i s  no longer personally liable on tlie note and  mortgngtJ, \vhich, however. 
remains a lien upon the  laud. Snlith z'. Bairk, 249. 

3IUSICIPA1, CORPORATIOSS. 

§ 5. Powers and Functions in General: Legislative Control and Super- 
vision. 

V'hen a municipal corporation is  establishcd, i t  tnltes cont r t~ l  of the  terri tory 
and affairs over which i t  i s  given authority,  to  t he  esclnsion of all  other 
governmental agencies. The  authorit ies of counties, embracing such cities or 
towns, a r e  precluded f rom eserrising tlie same Innver withiti t he  same terri-  
tory. Parsons  v. TVrig71 t, 520. 

The Jlunicipal  Board  of Control is a crea tnre  of the  General  Assemblg 
within t he  provisions of Art .  11, sec. 29, of the  Co~lsti tntion of Xorth Carolina. 
Hiir~sirrker 1;. Winbome, 650. 

In a civil action t o  restrain the  esecntiou of a11 order  changing the name 
of a town, C. S., 2779. 2781, 2782, where the  cornpl:~int contnine no  a l l e g a t i o ~ ~  
tlmt t he  Board of Municipal Control has  failed to  obserrct xnd follow the  
reqnirements of t he  s ta tu tes  and  no allegation tha t  the  said Board has  acted 
capriciously o r  i n  bad fa i th ,  demurrer  t o  t h e  complnint fo r  :k i lnre  to s ta te  ii  

coanse of action was  properly snstained, and  there was  no eri'or in the  courts' 
dissolving a restraining order theretofore grnnted anil tlismissing thtb action. 
Ibid. 

Upon the  hearing by the  Board of JIunicipal Control of a r~eti t ion t o  change 
the  name of a town, the  Board has  power t o  investigate and  dtztermine whether 
o r  not t he  requirements of C. S.. 2781, 2782, have been complied with. Ibid.  

There  is  n specific constitutional prohibition against  gifts  of public money. 
and  the  1,egislatlire has  11o power to c o n i p ~ l  o r  even to  authorize a municipal 
corporntion t o  pay a grntnity to  a n  individniil to ndjnst  :I claim mhich the  
mnnicipi~li ty i s  under I I O  legal obligation to pay. S. ('. ('onrit.. Art. I. src. 7 .  
B r o ~ m  c. Contrs. of Richrttottd t'ortrrt!~. 744. 

The  Legislatnre may impose npon :I n~nnicipnli ty the  payment of claims jnst 
in themselves;  but  the  legislr~tive determination tha t  such obligation exists is  
not conclnsive. The  mnnicipality may resort to  the conrts nnd there prove tha t  
no  legal o r  equitable obligation tlsists agninst  it. Ihid.  

A municipal corporntion cmmot, w e n  with espress  legislative sanction. 
embark on any private enterprise o r  ilssnme i111y function n,hich is  not i n  :I 

legal sense public, nnless by :I vote of the  m:ijority of the  qnnlifiecl vott'rs 
therein. S. C. Co~isl . .  .irt. 1.11, sec. 7. I h i t l .  
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8 8. P r i v a t e  Powers .  

h mm~ic ipa l  corporation cannot, even with express legislative sanction, 
embark on any p r i r a t e  enterprise or assume any function which is  not in n 
lrgal  sellse public.. unless by a vote of tlie majority of the  qualified voters 
therein. S. C .  Const.. Art. T-11. sec. 7. 1:r~olc.rt 1;. C'01)~r.s. of Richittond C~u t t t !~ ,  
744. 

jj l l d .  Civil Liabil i ty f o r  Acts  a n d  On~iss ions .  

Where the  niembers of t he  governing body of a m~inic ipal  corporation t'xpend 
the  funds  of the  municipality f o r  a private purpose, without war ran t  in law, 
they become personally liable. 1{1  o t c . ~ ~  1.. C'olr~r s. of IZicllnloltd Courtt?i, 74-4. 

5 14. Defects o r  Obst ruct ions  i n  S t r ee t s  a n d  Sidewalks.  

When the  owner of land has  i t  sitbdivided and  platted in to  lots, streets, and  
alleys, and  sells and conveys the  lots o r  any of them with reference to  the plat ,  
he thereby dedicates the  streets and  alleys, and  all  of them, to  tlie use of the  
purchasers and  those claiming under them, mid to  the public, and i t  is  not 
necessary f o r  such streets and  alleys to he opened o r  accepted by the  governing 
body of t he  town o r  city if they a r c  within t he  l imits of a municipality. 
Brooch's c. Muirhead, 227. 

If  streets o r  a l l ey~rays  in a subdivision of lands be obstructed there is  
created thereby a public nilisance, and  each purchaser,  o r  owner of property 
thereill can,  by injturction o r  other proper proceeding, h a r e  tlie nuisance abated, 
a s  there is  in a l l  such cases an  irrebuttahle presumption of law that  srrch 
ownnr has  suffered peculiar loss o r  injury.  Ihid. 

29. Municipal Franchises :  Streets.  

Where  land? h a r e  been s u r ~ e y e d  and  platted and sold, ihowing lot<, ctreets. 
squares. park< and  alley\, lire originul owner and t h o w  claiming under him. 

knowledge of the  fact<,  o r  with notice thereof. ei thcr express o r  constrnc- 
t i re ,  a r e  estopped to  repudiate t he  implied representation t h a t  such streets and 
:~lleyu. parks  and  place< will b r  kept open for  pul~l ic  use, ;llthongh not presently 
opened o r  accepted o r  u<ed by the  public. R t o o t l i ~  ?.. . ~ I u I T ~ L c ( L ~ ,  227 

Genc~ral  i t a tn t e i  of the  State,  in regard to  publir highways, do not apply to  
the  street< and  alley\ of a n  incorporated town 01 tit!, and the  county authori-  
ties ha l t ,  no pone r  o r  a n t h o r i t ~  over \uch .trectc ant1 alleys. Parsorts 2: 

117t-tq7~ t, ,720. 

jj 30. P o w e r  t o  Make  Improvements .  
I n  the  ahience of rovenanti  in the  deecli or other rnlid restrictions npolr the  

nse of land for  a public parh.  it.: a c q i ~ i ~ i t i o n  and  dedication to tha t  purpose 
i i  a ma t t e r  nit11111 the  diucrt~lion of municipal g o ~ e r n i n g  a n t h o r i t ~ e s  and may 
riot he enjoined b> thc court< I)tid!cri 1. Chnrloftc. 638 

Where the  go1 erliing hod3 of a t i t )  of 100 000 population. including 30.000 
to  40.000 Xegroes, pn rc l i a~es  a t rac t  of land. adjacent to o r  near  t n o  of i t s  
Negro iectionf. with the  purpose and plan of la3 ing out a park  and  recreation 
venter fo r  itu colorcil peoplc and b~i i ld ing a road and bridge fo r  more con 
~ e n i e n t  nccess thereto and to  o ther  prowlrty, on w i t  t o  prevent m c h  nqe of 
t 1 1 ~  property, in.titntei1 I ~ J  n h i t c  ref ident i  of the  neighl)orhood, therc i i  no 
rxitlcncr t ha t  the  propo~ct l  n i e  n l l l  conqtitlite a nnisance and  motion for  a 
reitraining orc1c.r Tvni properly denied Ihtd.  
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8 34. Kature of Lien, Priorities and Enforcement. 
I n  a snit  under C. 9.. 7990, to foreclose a statutory lien on abutting prop 

erty.  kdve~l a city for  street  improvements, all  installments of the amounts 
a s r e s s d  therefor, which a r e  ten years overdne when action is brought. a r r  
barred by the s ta tu te  of limitations under C. S., 2717 ( a ) ,  now S. C Code. 
1043, aecs. 160-03, and  no pa r t  of the proceeds of sale can be applied to tht. 
payment of such installments. Ralcigh v. Bank ,  256. 

The Legislature may set a time lock even fo r  the sovereigr ; and the masim 
1i~rl11tw1 tcn~pzts orrurrit  regi i s  not applicable to statutes which impose a limi- 
tation upon the  esercise of powers granted municipalities fo -  the enforcement 
of statutory liens of assessments fo r  public improvements. ]'bid. 

Local assessments may be a species of tax ,  hut they a r e  not taxes a s  gen- 
erally understood in col~sti tutional restrictions and exemptions. I b ~ d .  

Lancls o~vned by "The School Committee of Raleigh T o ~ v n s h i ~ ~ .  Wake Countl ." 
and used exclusively fo r  public school purposes, a r e  liable for assessment fo r  
street  improvements made by the  city of Raleigh nnder  Art. 9, ch. 56, of the  
Consolidated Statutes.  Raleigl~ 1.. Public School S ~ e t e n r ,  316. 

§ 36. Nature and Extent of Municipal Police Power in General. 
The business of carrying passengers for  hire is  a privilege. the licensing. 

regulation, and control of which is  peculiarly and esclusively a legislntivr 
prerogative. So is the power to regulate the uqe of public roads and street\ .  
Tlie General Assembly in the  exercise of this police power may provide fo r  the  
licensi!lg of taxicabs and regulate thei r  use on 1)ublic streets, or  i t  may, in ith 
dibcrrtion, delegate this authority to the several mlunicipalities. Swddrcth 1 . .  

Churlotte, G30. 
Where the Legislature has  vested in a city council the power to  regulatr. 

license. and control motor vehicles for hire, t he  municipality may name surh  
terms and conditions a s  i t  sees fit to impose for t he  privi1eg:e of transacting 
w c h  k~nsiness. There  i s  a broad presumption in favor of the validity of a n  
ordinauce undertaking to esercise such power. [bid. 

3Iunicipalities may classify persons according to thei r  br~i iness  ant1 apply 
different rules to different classes without violating constitutional rights. Stnt r  
or  Federal. Tlie discriminatiol;s which invalidate an  ordinance a re  thov. 
n h e r e  perhonq engaged in  the same business a r e  subjected to different rcstsic- 
tions or a re  held entitled to different privileges ~ni t ler  the same contlitioll\. 
Ibid. 

The fact  t ha t  operators of taxicabs will snffw pecuniary in jury  from the  
enforcement of ordinances regulating such business, or  that fuch operatoru 
may be unable to comply with the terms of a regulatory ordinance, and so 
will be compelled to abandon operation of their  vehicles, i l o e ~  not establish the  
~~nreasonableness  or  iuvnlidity of the  ordinance. Ibid.  

8 30. Regulations Relating to Public Safety and Health. 
TT7here the Legislature has  vested in a city council the power to regulatct. 

license, and control motor vehicles for  hire, the  municipality may name sncll 
terms and conditions a s  it sees fit to impose for the  privilege of transacting 
ruch business. Sitddl-eth 7.. Chnrlottc. 630. 

In  the  absence of covenants in the  dreds or  other valid recstrictions upon the 
nqe of Innd for  a public park,  i t s  acquifition and dedication to that  pnrpose 
is a matter within t h r  discretion of municip;11 governing n ~ ~ t h o r i t i e s  and may 
not be enjoined Ily tht. courts. Dudlq /  r .  C l ~ n r l o t f ~ .  C S S .  
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JICKICIPAL CORPORATIONS-Coi~tit~~cc'd. 

Where the gooerning body of a city of 100,000, including 30,000 to 40,000 
Negroes, purchases a tract of land, adjacent to or near two of its Negro sec- 
tions. with the purpose and plan of laying out a park and recreation center for 
its colored people and building a road and bridge for more convenient access 
thereto and to other property, on suit to prevent such use of the property. 
instituted by white residents, there is no evidence that the proposed use will 
constitute a nuisance and motion for a restraining order was properly denied. 
Ibid. 

SEGLIGENCE. 
la .  In General. 
The law only requires reasonable foresight, and when the injury complaincstl 

of is not reasonably foreseeable, in the exercise of due care. the party whose 
condnct is under investigation is not answerable therefor. Foreseeable injury 
is a requisite of proximate cause, which is a requisite for actionable negligence. 
Hlwtt  v. R i t t c r ,  26%. 

5 3. Dangerous Substances, Machinery and Instrunientalities. 
Generally there is no duty resting on defendant to warn plaintiff of a dml- 

gerons condition, provided the dangerous condition is obvious. Benton t-. 

B~illdrrry Co. ,  809. 

5 4b. Invitees and Licensees. 
I n  all action for damageb allegedly caused hy negligence of defendanr.. 

nhere  plaintiff's evidence tends to show that  the <tore of one defendant wah 
in the building of the other defendant and opened off the lobby of the building 
throligh a plate glass door by a step down, that there mas no lacli of light. 
either in the lobby or store, that  plaintiff fell and was injured as  she went 
through the door from the lobby into the store, although she could have seen 
the step down had she taken time to look as  she opened the door. a motion for 
judgment of nonsuit was properly allowed ('. 9.. 567. R ~ t i t o n  I?. B i 1 r l d 1 1 1 ~  
Co . ,  409. 

5 4d. Attractive Suisance. 
The doctrine of attractive nnisnnce is that  one is negligent in maintaining 

an  agency or  condition. which he kno\vs, or reasonably should know. to 11v 
dangerous to children of tender years. a t  a place where he knows or reasoll- 
ably slronld know such children are  likely to resort or to be attracted by such 
agency or  condition, unless he exercises ordinary care for the protection of 
such children. Hedgcpnth  ? I .  Durham. 822. 

In  an  action to recover damages for the alleged ~vrongfnl clenth of plaintiff's 
intestate. a child of ten, against a city, the child having been drownetl in :I 

pond. crenyed by a stopped drain under a fill of the city's street, causing rail1 
miter  to accumulnte, there being a total absence of rridence that  defendant 
had any knowledge that plaintiff's intestate or any other children, a t  any time 
previous to the accident. played in the pond, a motion for judgment of nonsuit 
was properly allowed. I b i d .  

§ 5. Proximate Cause: In General. 

Proximate cause reqnires a continnons and unbroken stvllience of events, and 
where the original wrong only becomes injurious in conkeqnence of the inter- 
vention of some distinct wrongful act or omicqion on the par t  of another or 
others, the injury is to be imputed to the second wrong as the proximate canie. 
and not to the first, or  more remote cause. 1)r.s. Co. 1-. Stcrdicwr, 49. 
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By groximnte cause is not meant necessarily the  last  ac t  of cause, or  nearest 
ac t  to the  injury,  but such act,  wanting in ordinary care, a s  actively aided in 
produc-ing the in jury  a s  a direct and existing cause. Rattle0 u. Powrll, 134. 

The fact that  the defendant has  been guilty of negligence, followecl by an  
injury,  does not make him liable, nnless the counection of cnnse and effect i s  
established, and the  negligent act  of the defendant must be the proximate cause 
of the  injury.  C n r t w  c. Realty Co.. 188 : Smith c. Ti'hitle//. 634. 

The law only requires reasonable foresight, and when the  in jury  complained 
of is  not rensonably foreseeable. in the  esercisfs of due care. the  party whose 
conduct is  under inrestigntion is not answerable therefor. Foreseeable in jury  
is  a rrquisite of proximate c;luse. which is :I requisite for  actionable negli- 
gence. H ia t t  r. Rit to ' .  "6". 

I n  a n  action to recover damages against defendant by p h i  ltiff, who was  an  
employee of :I transportation company engaged in delirerill.: caustic soda, a 
dangerons sul)stance, hy truck to defendant's mills, where plaintiff, knowing 
the  absence of help ant1 of proper nppliances for sixfety, was  injured while 
attempting  lone to disconnect the hose from the truck to the tank. Hcld: 
(1) 1)t.fendant owed no duty to plaintiff to furnish a safe  place, suitable ap- 
pliances, and sufficient help: and ( 2 )  plaintiff on his o\vn evidence, was guilty 
of contributory negligent-e: and ( 3 )  judgment of nonsuit was  proper. C.  S., 
567. M o r r i s o ~ ~  o. C a n m u  Mills Co., 387. 

Where plaintiff was  injnretl in a n  aeroplane crash, t he  pilc~t being negligent 
i n  not having a license, there is  no evidence tha t  this negligence was  the proxi- 
mate  cause of t he  injury, the  doctrine of w s  ipsn loqrcitlo'c does not apply, 
and  judgment a s  of nonsuit was  proper. (I. S.. X i .  Smith 1;. Whitlell, 634. 

8. Concurrent  Negligence. 
When two efficient proximate causes contribute to a n  injury,  if defendant's 

negligent ac t  brought about o w  of such causes, he is liable. Rattlelt c. Powell, 
134. 

The  plaintiffs' negligence need not be the sole proximate callse of the injury,  
as this would exclude any  idea of negligence on the par t  of tl e defendant ;  hut 
he  may not recover, when his negligence concurs with the negligence of the  
defendant in proximately producing the injury.  Baileu u. R. R. and King 2;. 

R. R., 244. 

§ 7. ~nceervening Negligence. 
Intervening negligence to have the  effect of "insulating" the original negli- 

gence, where i t  is  found to exist, must totally supersede that  negligence in  
causal effect. Rattle!/ c. P o m l l ,  134. 

I t  i s  er ror  fo r  the  court to instruct t he  jury that ,  in order to break the 
sequence of proximate causation or, in other words, to supersede the original 
negligence a s  proximate cause, the intervening negligence must be palpable or 
gross. Ibrd .  

The  real test  is  t ha t  of foreseeability of t he  intervening act a s  a reasonable 
consequence of the  original negligeme. If  the intervening ac t  o r  conduct is  
found to  be reasonably foreseeable a s  a consequence of the  or  ginal negligence, 
i t  will not serve the  purpose of insulation. Ibid. 

10. Last Clear  Chance. 
In  order to  invoke the "last clear chance" doctrine, plaintiff must plead 

and prove t h a t  defendant, a f t e r  perceiving the  danger, and in time to avoid it, 
negligently refused to  do so. Bailey v. R. R. and Kirfg r. R. R., 244. 
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I n  a n  action against  a r:~ilroad to recorer danlagcs fo r  personal injuries to 
plaintib,  a licensee, the  doctrincl of last  clear chance does not apply unless such 
licensee is  apparently in a helpless condition upon the  railroad track,  siiice 
o ther~vise  the  engineer has  tlie r ight to expect. up to  t he  moment of impact, 
t ha t  h r  nil1 l ea re  t he  tmck  in t ime to avoid the injiiry. Bat t le  0. R. R.. 395. 

I n  all action for the negligent injury by defendant of plaintiff, n h o  drove a 
tractor,  t o  which were  attached plows, on the  railroad track of defendant. 
n-here i t  stalled and  plaintiff remained on the  t rack  in  a n  a t tempt  to ge t  the  
tractor and  plows across, a f t e r  he had seen defendant's t ra in  approacl i i~~g.  
nuti1 injured,  judgnle~it  of non<iiit was  proprr.  11'ilsotz r. R. R., 407. 

16. Pleadings. 
I n  a n  action by a city, f o r  contrihntion a s  joint tort-feasors, against  dcfentl- 

ants.  property owners in such city. alleging thnt  a jndgment mas take11 against  
the  city, fo r  injuries sustail~ecl t ~ y  a pedestrian stumbling on a protruding iron 
st:11<(. on the  property of defendants a ~ i d  r e r y  near.  but not on, the  city si(lt>- 
~v:llk, a demurrer  to  the  complaint shonld h a r e  IIPPII sustainrd.  a s  i t  discloses 
no ac.tionahle uegligcnre against  the  city to  which the  c o n d ~ ~ c t  of de fmt l :n~ t s  
ccn~ltl h a r e  contributed. C'l~arlottc 1 ' .  Cole, 106. 

5 l9a. Sufficiency of Evidence and Nonsuit: On Issue of Negligence. 
Where complaint, in a n  ac.tion for  damages, alleges t ha t  a bank negligently 

refnsrd to  pay a check, given on i t  by a policyholder to a n  in s i~ rance  c8olnpny 
in payment of a policr premii~m.  and  inducwl t h e  company hy careleis n ~ i s -  
representations t o  decline to  pay the  policy, in consequrnce of ~ v h i c h  the  (,om- 
pany suffered damages in l i t i g a t i o ~ ~  over tlie pnlicy. :I clernnrrer was  properly 
msta ined,  a s  t he  proximate cause of the  company's loss was  not the  neglignlcc 
of t h e  hank but the  independent ac t  of the  company in refusing to  pny tht. 
i~isurarice. INS .  Co. 1.. fitatlicnl, 49. 

I n  a n  action by plaintiff against  defendant to  recorer conipensatory and 
punitive damages to a restaurnrit hnsincss conducted hy plaintiff on the  gro~iirtl 
floor of defendant's bnilding, where the  eridence of plaintiff telided to  show 
tha t  defendant allowed his toilet, immediately above plaintiff's rest:lar:~nt, to  
leak so badly t h a t  plaintiff's fixtnres were damaged, h is  food and b n s i n e ~ s  were 
ruined, defendant o r e r  a period of months. k ~ l o ~ r i n g l y  n ~ i d  deliberately. :11lon- 
ing the  defectire toilet to brcome worse and  intentionnlly r r f i~s ing  to rc~medy 
s:rrne, a motion for  judgrne~it of nonsnit \\-ax p r o ~ ~ r r l y  denied. Stcfftr~i  1.. l l ( , i . s i ~ l -  
i t i u ~ ,  154. 

In  a n  action for  recorery of damages fo r  pcrsonal injiirirs. ~ r l i e r e  p l :~ i~~ t i f f ' s  
evidence tended to  shorn tha t  p1:rintiff. a patron of defeiitlant's s \ r i m m i ~ ~ g  pool. 
jumped into t he  water  f rom the  sitltx of an  ordinary slide Iloartl, which lies 
lmew how to  use, instead of sliding do1r11 snme to the  sandy place a t  i t s  
bottom made fo r  landing, and  ill so doing struck and  injured his foot or1 tl~c, 
sha rp  end of a bolt supporting the  slide board, motion for  judgnlent of  ions snit 
should have been allowed. Hirctt 1'. Rit tcr ,  262. 

The mere ownership of a n  interest  in a n  automobile does not make the owner 
of such interest  liable for  injliricr cansecl by the aii tomol~ile:  nor is  a partner- 
ship liable fo r  a n  in jury  done by such vehicle o ~ r n e d  hj- i t  if tlie drivcsr, even 
though a partner,  be  not acting within t he  scope of the  l ~ n s i ~ i c s s  and  authority 
of t he  partnership.  Gibhs v. R ~ t s s .  349. 

I n  a n  action t o  recorer tlamages against  defendant 117 plaintiff, ~ 1 1 o  was  a n  
employee of a transportation company eng:lgcd in clelix-ering cawt i c  sotla, n 
dangerous snhstancr. 1-~y truck ro tlefenda~it's mills. where plaintiff. knowing 
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the absence of help and of proper appliances for safety, was injured while 
attempting alone to discoiinect .he hose from the truck to the tank. Held: 
(1) Defentlant o n ~ d  no duty to p1:lintiff to furnish a safe place, suitable nppli- 
antes, and snfficieiit help ; and ( 2 )  plaintiff 011 his 0 ~ 1 1  evidence. \vas guilty 
of contributory negligence: and ( 3 )  judgineiit of nonsuit \ v ~ s  proper. C. S.. 
587. Morriso)~ c. ('un~orz Vills Co.. 387. 

Proof of general employinent alone is not sufficient to clil~rge an employer 
with liability for rlrgligeiice under the doctrine of respol!dcat 8upc3rior. I t  
must be made to appear that thc particular act. in which the employee was a t  
the time engaged, was within the scope of his employment and was being per- 
fonnetl in the furt1irr:lnce of his master's \)nsi~icss. Bal~r~ori c .  I'ectrce, 5S7. 

In  a n  ,action for damages allegedly caused by negligence of defendants, 
where plaintiff's evidence tends to show that the store of one defendant was 
ill tlie 1)uilding of the other defendant and olwlit?d off the lobby of the building 
tlirongh a pl~l te  glass door by a step do\vil, tliut there was no lucli of light. 
either in the 1ol)l)y or store, that plaintiff fell illid \vas injured as  she went 
t h r o ~ ~ g l i  the door from .the lobby into the store, although shti could have seen 
the step do\vii had she t;~l<~'li time to look as  she opened the door, a niotion for 
jndgnnt'nt of ilonsnit was properly allowed. C. S., 337. Bc~rton c. Brrildiug 
Co., SU0. 

In  an  action to recover diinlages for the alleged wrongful dent11 of plaintiff's 
intestate, a child of ten, against a city, the child having been drowned in ;I 

pond, created by a stopped drain iinder ;I fill of the city's street, causing rail1 
water to accumulate, there being n total absence of evideuce that defendant 
had any knowledge that plaintiff's intestate or any other children, a t  any time 
previo~is to the accident, played in the pond. a niotion for juigrnent of nonsuit 
was properly allowed. Hcdgcpntl~ u. Uzirhrcni, 622. 

3 1Db. On Issue of Contributory Segligence. 

In  an action to recover damages for personal injuries to plaintiff, a passenger 
on defendant's bus, where the evidence tended to show that  the driver stopped 
his crowded bus a t  night on the left-hand side of the highway, ill front of a 
tilling station which was used as  a bus stop, and requested plaintiff to alight 
so that. another passenger could get off, which plaintiff did, stepping into the 
highway where he was strucli and injured by another automc~bile coming from 
the opposite direction, driven by one intoxicated, a motion for judgment ;IS of 
nonsuit was properly denied. R o s s  v. Gre)/horirid Corp., 230. 

I t  is the prevailing and permissible rule of practice to enter judgment of 
nonsuit in a negligence case, when i t  appears from the evidence offered on 
Iwhalf of the plitintiff that his olvn negligence was the proximate cause of the 
injury, or one of them. Bailell v. 12. R. and iYi)ig v.'R. R., 234. 

In  ml action against a railroad for the wrongful death of' plaintiffs' intes- 
tates, where the plaintiffs' evidence tends to show that  such intestates drove 
their car  upon a railroad track, a t  a city grade crossing, ahea'3 of an  oncoming 
train, I)$ collision with which both were killed, when, in the exercise of due 
care, they could have seen the train and avoided the collision, the plaintiffs are  
barred by the contribntory negligence of their intestates. and. motions of 11011- 

snit were properly allowed. Ibid. 
A judgment of involuntary nonsuit, on the ground of contributory negligencr 

of the plaintiff, cannot be rendered mnless the evidence is so clear on that issue 
that reasonable minds can draw no other inference. Cro?le 1.1. F i s h o ,  035. 
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3 19c. Res Ipsa Loquitur. 

5 20. Instructions. 

\There a p;lsscugt>r oil ;I lrnl)lica 1111s ; ~ l i g l ~ t s ,  on the higliw;~y. ;lt tlir rc~qilcst 
of t he  b w  t l r i ~ c r ,  so t h i t  another  p:ls.sengc'r coil111 gct ont. ant1 is  i ~ i j i ~ r c ~ t l  11y 
a n  ;~utoriiol)ilc. corniug from the  oppositv ( l i r ~ c t i o ~ i  i111c1 drive11 by one \ ~ h o  is  
intosicnted. i t  is  rc~ers i l r le  er ror  fur  thr, co1u.t. in i t s  c h : ~ r g r  to tllc jury. to  
compare these fac ts  to :I c ; l v  where :I Iiorsck is  loft iunhitc'lietl in  the strevt. 
a n d  is  fr ightened 11y n strnllger and rillls away, c ; ~ i ~ s i n g  tl;rni:~ge-tl~c~ f : ~ c t s  ill 
the  i l lnstr;~tion :Ire not similar to t l ~ c  fnct i  of tliis c.nse. Itoss 1. .  G~.r!~l~ortrrtl 
Corp.. 239. 

SUIS-%S('ES. 

5 1. Private Suisancr : In General. 

The  Inw will not permit a subst;wtial  in jury  to  the  person or property of 
nnoth(>r lry a ~ i ~ i i s m ~ c e ,  thok~gh public 1111tl i l~dict:~lrl t~.  to go witholit i u l i v i ( l~ i :~ l  
rec1re.w. wl ie t l~er  t he  right of neiion I w  referred to thr  esiste11c.e of a speci;ll 
tltrm;~ge. or to a n  i l ~ ~ a s i o n  of a more pnrticn1:tr :111t1 more imlrortnllt 11crsoll;ll 
right. Hn~itptoit c. P~ t l l j  Co.. 53.7. 

3 8. I'ollution of Streams. 

I n  a n  :lction hy plaintiff. a r iparian proprietor on a navigable river, :lgikiwt 
t1efentl:liit. wlierc the  c.oniplnint alleges tllnt pl;~intiff is  the owner of ;I loll:: 
est:~blished fi,<liery from the  shores of his prolrerty :llong such strexm : ~ n d  t11:lt 
plaintiff ha?; suffered (1;aniuges tlierc~to by the intt'rferencr of drfcnd;l i~t  in 
pol lu t i~ lg  the  waiers  of the r i w r  wit11 riintter tlelcttsrio~ls to fish life. disc~1i:irgt~l 
:IS \viastcs f rom defcntlant's rec.eutlg est:al)lished mill, c a w i n g  n public ~ ~ u i s : ~ u c e  
a i ~ d  serionsly i n t e rn~ l r t i np  the  migrxtory 1):lus;igr of fish. it was  er ror  for the  
conr t  Irelow to sl1st;tiu x tlenikirrer to the  corn~lnint  a s  ilot stat ing :I crlnsr of 
: I C ~ ~ O I I .  I I u t t ~ / ~ t o n  1 . .  IJ?tIlj ('o., B 7 .  

39 5 ,  6. Action5 for Damages: Acts and Conditions Constituting Public 
Suisance in General. 

?'he 1:1w will not permit  :I sntrstnnti:~l in jury  to tht, prrson o r  11ropert.v of 
nuother I I ~  a n n i s a ~ ~ c e .  tliongh pul~l ic  and indictable, to  go without i~ldivit lual  
redress, wl~et l ie r  t he  right of action he referred t o  tlie existence of :L special 
damage. or to :nl invnsioll of a more p:lrtic3illnr autl morc irnport:lnt pc~rson:~l 
right. Hnii~ptolt r .  I'ttlp Co., 535. 

3 9. Improper Cse of Public Places. 

Where the  governing l ~ o d y  of a city of 109.000. i ~ l c l n d i ~ ~ g  30.000 to  40.000 
Segroes,  11nrc11:rses a tract  of land, ntljucent t o  or near  two of i t s  S ~ g r o  st,(.- 
tiuns. with t h e  D I I T ~ O S P  : u ~ d  p l m  of h y i n g  out :I p r l i  and  recreation c3c,nter for 
i t s  colored people ant1 building a roz~tl rind bridgr fo r  more conv(wifsnt :ICC?SS 

thereto and to  o ther  property, on snit  to prevt>nt such use of the property. 
insti tuted by white residents of the  neigllborl~ootl. there is  no evidence tha t  the 
p r o p o s ~ d  use will ronsti tnte :I ~ i i i i s a ~ ~ c e  and  niotion for  rtsstraining order w:ls 
?ropcrly denied. T)ztidlc!l r .  C'Acc1.1ottr~. 63s. 
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§ 3. Civil Rights and Liabilities of Parent to Child in Gt3neral. 

The mere relation of parent and  child, without any  evidence of i11tim:lte o r  
fiduci:~ry relationship, does not  raise a p r c s u n ~ g t i o ~ ~  of f r aud  or' of w t l u e  
influence. Gcrri~?,qcr c. Gcw.i)Igcr, 818. 

PARTIES.  
5s 1, 2. Secessary Parties. 

I n  th is  jurisdirtion a n  action fo r  t he  collection of n penalty must Iw brought 
in the  name of the  pa r ty  suing therefor,  unless the  s ta tu te  provide!: otherwise, 
ant1 t h ~  joinder of addit ional parties is  neither neces-nry nor proper. Hopl;ius 
I.. Ram11 nrdt, 617. 

a# 1 0 ,  11. Joinder of Additional Parties : Substitution of Parties. 
An appeal lies f rom a n  order  of tlie Superior ('onrt ei ther making or refns- 

ing to  makc :~tldit ional parties,  when such order affrcts a snlrstantial right of 
tl1t1 appc>ll:~nt. S n ~ p c s  c. Estntcs Adiwi11i8trutio~, I I IC. ,  776. 

Over :ln objection the  collrt ha s  110 author i ty  to  correct a pending action. 
which I-ailnot be maintained, into n new and  indcpencleat acticn by admitt ing n 
par ty  who i s  solely interested a s  plnii~tiff. I t  i s  not permissible. escept by 
c20nsent, to  change the  charnct r r  of the actioll by the  snb-titution of onr  tha t  
is  entirely different. I h i t l .  

PARTITIOS.  

5 10. Partition by Exchange of Deeds. 
An cschange of deeds by tennnta in common, where the purpow i- clearly 

l~a r t i t i c~n ,  does not cxentc o r  confvr upon the  pertie- any new or d iberent  t i t le ;  
: ~ n d  \ ~ h c r c  a I~usbancl, in qi~ch n parti t ion,  is  niade a joint grantee with his 
wife 11(~  t~cqnirt 's no title. I)rtckctf c. Luda, 356. 

# 1 .  Creation and Existence. 
.I p:lrtnersllip is  a cwnil~ill:~tion by two or more persons of their  property, 

t.fft~T!:. labor, o r  skill in :I common t)nsincss o r  ventnrt>. and  undtlr :1n agree- 
ment t o  sha re  tlie protits ;111ti lossep in equal or spt,cified proportio~ls,  and con- 
st i tnting each member a n  ngcxnt of tlle other.; in mat ters  appertaining to  thc  
partnership and  within the scope of i ts  1)nsiness. Rot111.ocl; 2;. A7cc!ilo~.. 7S2. 

a 2. Evidence and Proof of the Relationship. 
In  :11i action t o  recover tl:~niages fo r  personal injuries to p l a i ~ ~ t i f f  car~secl by 

tlw :~ll tyqtl  nr'gligent opt.ration by one of defent1:unts of :I t ruck,  jointly ownet1 
I)y 1 ~ 1 t h  t1efc11d:rnts. wht'rt :rll of plaintiff's evitlcnre, talten in i t s  most favor- 
:rl~le l ight,  tentls to  show tha t  Ihe othcr drfentlant 31;1(1 no interest  in. :nit1 
received no  llcncfit f rom the  operntion of t he  truck a t  the  t ime in qr~estion,  such 
vvitltwce is  ins~~fficitlnt to ~>stal)l ish the  relntion hetween the  defentlanrs of 
principal a n d  agent or tha t  of pnrtntrrship. Gibbs  1 ' .  R?tss, 340. 

Whilt. a n  i~g r remen t  to  share  profits is  one of tlie tests of n p ~ l r t ~ ~ e r s l i i p ,  
:III  ; ~ g r c t c m r ~ ~ t  to rcceive pnr t  of the  profits for  services and :~t tent ion .  a s  :I 

mtwns only of ascertaining the  c~>mpc~nsation.  dors not create n p:~rtnership.  
1Zotl1 rocli I:. A7a,i/lol-, 7S2. 

\\'hen the  fac ts  a r e  nn t l i~p l~ te t l .  \vhat constitutes n pnrtncrship is :I qilt\stioit 
of law. Ibid. 
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TVh~rc  the owner of ce r tn i~ i  city lots ngreetl with a czo~~tr:rc8tor to f n r ~ l i s l ~  a11 
I a l~o r  : ~ n d  material ,  car ry  i ~ ~ a u m n c e ,  and bniltl n honse on enc~li lot at*cwrtlinr 
to specificatiolls lipon tlie pny~nen t  by t l ~ c  o\vlic1r of nnn~et l  sums ;it certain 
stages of constrriction and should the  11o1is~s. or a i l r  of them. I)e soltl witl i i l~ 
f o r ~ r  rnor~tha af tor  vornpl(ltio~~, the owner to r e w i r e  a ~i:rnic~l ,sltnl fo r  each lot, 
the b:11:111c.e in t.:ic.li case goiug t o  the  contractor, 111lt on a fuilrirc to sell within 
the  four    no nth period, tho o\\-lrer to pay a slwrifieil atnoli l~t  ill fnll for  e:lc.ll 

3 3. Fir111 Property and Business. 
I n  a snit  to impress realty with a parol t rus t  ill favor of :I l~ ; i r tnc~rs l l ip  there 

is no rt~vc~rsible e r ro r  in t he  admission of evidence of the  ~ ! n r t ~ l e r s h i ~ ~  aR:~ir's. 
occurr i t~g a f t e r  a refcrtwce for  a n  a c c o i ~ ~ ~ t i ~ ~ g ,  showing tha t  profits were 11s~tl  
to  c l i h a ~ ~ c e  the  w l u e  of the  re:llty in qliestion :r11i1 tha t  r e ~ l t s  from snc.11 rt2:rlty 
\vent in to  thtX partnership fu l~i l .  T ' l i o ~ i ~ ~ ~ . ~ o t ~  I . .  I ) < i r i s .  7!E. 

# 3. .actions Betwern Partners. 
I n  a n  ; ~ c t i o ~ l  by one par tner  against  the  other 011 a promissory llotc,. \vhic.ll 

appears on i t s  face  to  be a personal t rnnsact io~i  bc~twet~n the  parties,  whic811 
the  phintiff 's  evidence contirnis. a motion for  n o ~ ~ m i i t  was  properly tleiiietl. 
RippTc I.. R t c ~ ~ ~ i c s o ) i ,  284. 

Where p l ;~ i r~ t iR  and two of defendants, ill forming a partiicrship, agrreil to  
prrrchase a certain lot, title to  be taken in tlie name of the  Imrtners, and plain- 
tiff paitl approximately one-third of the  do\v11 payment to  one of t l e f rn t l :~~~ t s .  
who with the o ther  defcntlant ~ v n s  t o  take (.;ire of the  bnl;~lice, and the tlefriitl- 
a n t  to  n h o m  thil molity K:IS pnitl took title t o  the. property in hinisclf ant1 his 
wife. \vith(tnt tlie k~~o\vleiIge of thc. other p;lrtners. there is  c~rit1ei1c.e of a p;rrol 
t rus t  :inti ~rioticll~ for  j r ide~nt~nt  a s  of ~ ~ o ~ ~ s n i t  w:is properly overri~lrt l .  7'11ot11/1- 
son  I;. Drrris. 792. 

3 6. Representation of Firm by Partner. 
Falstx r cq~resen tn t io~~s  of o ~ ~ c ,  Ix l r t i~rr ,  for  his o\vn I~c~nc~fit and in f raud of the  

rights of hi. c o - l ~ : ~ r t ~ ~ c ' r .  :~sc~rrt i i ined in tiriie 11y thost, with whoin li(, t1e:llt. 
will not :rffortl ; I  valitl grotu~tl  fo r  t l c ~ f c ~ ~ ~ s e  to :I s r ~ i t  hy the p : ~ r t n e r  so c l t~fr : i~~drd .  
1'trppn.s I;. C:ri.st. 265. 

# 8. .lctions Against Partnerships. 

1'1~:S.U.TIES. 
g 9. Actions. 

111 t11i.c jr lr ist l ic~tio~~ :In action fo r  the  collec,tion of n peml ty  Inllst Ire 1)rought 
i n  the ii;init2 of the p ~ r t y  suing therefor. n ~ l l e w  the  s ta tu te  provitlt~s othrrwistb. 
:11ic1 the  j o i~~ t lo r  of :rtltlitio~inl part ies is  neitht,r Ilevt'ssary iior prol)c>r. I l t~ l~k i ) r s  
T. Iltr mlr u i ~ l  t, 61 7. 
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PERJURY. 

§ 3. Prosecution and Punishment. 

111 a prosecution fo r  perjury,  i t  i s  required t h : ~ t  the  falsi ty of the  oath be  
established by two witnesses, o r  by one n i tness  and  corro11or:itiilg circum- 
stances. S. 2'. Hill ,  511. 

While the  uncorroborated testimony of one witness might conrincc the  jury,  
beyond :I reasonable doubt, of t he  guil t  of a c c u ~ e d  in a crimimll t r ia l  fo r  
p r j l i r y ,  i t  is  not sufficient in l a w ;  anti instructioas, thrrefore,  t ha t  if the jury  
i s  so sntisfied f rom the  evidence, btlyond a reasonable doubt, they should 
retnril :l verdict of guil ty,  is  erroneous a s  fa i l i r~g t o  comply with C. S., 364. 
Ibid. 

PLEADISGS.  

s 3a. Statement of Cause in General. 
d p1:iintiff ib not helcl bountl to  :inticipate ,111tl negative in advance all  

gro~unds of defense to t he  action he  brings, and  petitionq fo r  divorce do not 
c m s t i t ~ ~ t e  a n  exception to  the  general  rule. Bvetx  r. Brjei s. 8 ;~ .  

Both the s t a t ~ i t e .  C. S. .  335, and the  tlecisions of this Court  reqnire t ha t  the 
pleading be liberally conctrned. and  tha t  eyery reasonable intentlment ant1 
presnmption must be ill fnvor of t h ~  pleader. A 1)leacling must be fatally 
tlefective hefore i t  will be rejected a \  insufficient. D ~ c k e ) ~ s h c e t s  r. To!llor, 570;  
Corbett 1%. Ihnlber  Co.. 704. 

The meaning of C. S., 50G, is  t ha t  the  complaint shall contain th? material ,  
wselltinl. a i ~ d  ult imate fncts upon which the  r ight  of action ic: hnsctl, and not 
collnteral o r  evidential fncts, which a r e  only to be used to p ro re  nnd establish 
the ~i l t i rna te  facts.  C11nso11 r. Ma~' lcy ,  738. 

3 lo .  Counterclaims, Setoffs, and Cross Complaints. 
In  all action by  lain in tiff to recoyer his distr ibutire share  of a n  estate o f  

~vh ich  defendant is  administrator,  where defendant sets u p  and  pleads debts 
of plt~intiff due  intestate a s  a n  offset, the  claims of both plaintily and defendant 
being legal, t he  doctrine of eqnitahle sctoff h a s  no application. Por.11 t:. Trus t  
Co.. 642. 

I n  a suit  by a town against  defendants to foreclose a t a x  lien under C1. S., 
7990, where defcndmits set np d ~ f e n s e  by nnswer ant1 also a counterclaim. 
motion to  s t r ike  the  colinterclaim and order thereon was  proper, hut the  o ther  
defenses were ~lilaffectetl thereby. .Ipc'x v. T r ~ i ~ / ~ l c t o ~ ~ ,  645. 

s 13 3 6 .  Demurrer: In General. 

Demnrrer  i s  to test  the  snfficiency of a pleading. ntlniitting fo r  t he  purpose 
the  t rn th  of fac tual  averments well stilted and  snrh  r e l e ~ n n t  inferences a s  may 
Iw cled~iced therefrom, hut  i t  does not admit any legal inferenceu o r  concl~i-  
qions of law assertetl by the  pleader C. S., 511 ( 6 ) .  Zt~s .  Co. 1.. Sfndrcm. 4 0 ;  
I)i f l i~11sl1cct8 1.. Tn?jlor. ,770: C'orbctt I . .  L1rmbrr Po.. 704. 

A plea in bar  is  not to he orer thrown by demurrer,  if good in any  respect o r  
to any extent.  I311frq 1.. B y o x ,  85. 

Where a general denlnrrrr  iu filed to  a pleading as a whole, if any  c o ~ m t  
therein i s  good and  s ta tes  a cmwe of action, the  demnrrer  should be overruled. 
1'11n1.r V. Phnrt-. 11.5. 

Where  there  i s  no ambiguity in t he  instrnmenls upon which plaintiffs rely 
:IQ a contract ,  they a r e  subject to constructions by the  c o ~ i r t ,  without the a i d  
of a jury,  in pou-iug upon defendnnt's demurrer.  Ricl~nrdson r. Storrrge Co., 
344. 
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IVhere there is  a drfcct of j~~r i sd i c t ion  o r  tlie cornplaint fails  to  s ta te  :I cause 
of nctioil. mitl sncll tlefects : r l~prar  011 the  f:lcr of the  recortl. th is  Court  will 
CJ; IILCIY) I I I O ~ I I  (Iisnlics the :1cti011. H o p k i i r ~  1.. Bnr?r?rordt, 617. 

I h ~ t l l  t he  st:itutcs, ('. S., 53.7. and the  tlt'cisio~i:: of th is  i 'ourt rkqnire t h a t  
~~ lc~a t l i ugs  Iw li l~ernlly constn~ct l .  i l~ id  evcLry r ~ ; ~ s o n i ~ l ~ l e  intendnlent and  1)re- 
snml~tioii  t:ll;ei~ in favor of the  pleader. h plenclilig must 11e f:~t:rlly defective 
I~efore  i t  \\.jll Iw rejected. Di(.l;cilxll(~(-f.~ 1 . .  T'c~!/Ior, 370; Corbctt  r. L ~ i m b c r  CO., 
704. 

a lea. For Jlisjoinder of Parties and Causas. 
If  the  defect in t l ~ c  ~~lcncling.  npon tleinnrrer nntler C'. S.. 507, rel:ltw merely 

to nlisjoindcr of nctioi~s. the  court will. nntlrr C.  S.. 516. sa l rage  the  :~c.tion by 
ortlwing i t  to  be tlivitletl into a s  mniry ;~etioils  a.  ;Ire necessary for  tlt'terminx- 
ti1111 of tlie c.niwes of action s tn t t~ t l :  l ~ n t  wllt're t l ~ ( ~ r c  is ;I misjoincler both of 
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causes a n d  of parties,  this procedure cannot be followed. Southcrn .Wills, 
Illc.. v. Y a r ) ~  Co., 479. 

Where plaintiff, i n  a su i t  against  two corporate clefendants, joins a cause 
of action based upon a n  alleged breach of contract  by one of tlie defendants 
only, n-ith a cause of action against  tlie o ther  defendant to compel a n  audi t  
of i t s  affairs, under C. S., 1146, mltl also, in the s ame  complaint, asserts an-  
o ther  cause of action against  the  first defenclnnt fo r  f r aud  : ~ n d  deceit, j~ tdg -  
xnent of t h e  court  below, overruling defendmts '  demurrers,  i s  reverscd and  
the  nction dismissed. Ibid.  

Upon tlie dismissal of ail action for  misjoinder of parties and  canses, appeals 
f rom al l  preliminary orders sncli a s  f o r  a n  audi t  of the  books of one of t he  
defendants. C. S., 11-16, a r e  dismissed. I b i d .  

111 a sni t   g gain st a corporntion and i t s  president by the  owiler of n majority 
of i t s  capital  stock, where t he  con~plnint  alleges the wrongfnl refusal  of t he  
corporation 1)y the  individual tlefendant to  t rausfer  such stoclr, t h a t  the said 
president held a ~nee t ing  of stoclili~ldei,s, without a quornni, and  a t  sncli 
iwc t ing  called all  preferred stock a t  p a r  and  tha t  h e  is  at tempting to sell 
v:llunl~le property of the  company, all  in violatioil of t he  right!; of plaintiff and 
tlic corlwrntion, a demurrer ,  oil the  ground of misjoinder of parties antl c:lnses, 
nnd on tlie groluitls of no cnnse of action stated,  was  prc~perly overruled. 
Corbett c. Ltilitbcr CO., '704. 

I n  nu action to  renew a judgment. \v l~ere  a n  amendment to  tlie comp1:lint is  
:~llon-ed slid mnde witliont objrction, alleging mi er ror ,  by inntlrertencc and 
mist:ll<e, in t he  f a r e  of the judgment a s  to i t s  da te  and  as l i i~ lg  t h a t  the  jndg- 
ment be nmcndcd to s~wnl i  tlie trntl!. such nmendment constitntes nn addit ional 
cause of t~ction,  anti there is  no tlcninrrable misjoinder of crnmes. ('~rrlrc. v. 
Scnles, $88. 

§ 20. Office a n d  Effect of Demur re r .  
U l ~ o n  the  dismissal of nn action fo r  nlisjointler of parties antl causes, nppcnls 

froni a l l  prc l i~ninnry  orders sncli ns f o r  a n  audi t  of tlie boolrs of one of the  
dcf t~l~t lnnts .  C. S., 11-16, a r e  disnlissctl. Sout1ro.11 Mills, I ~ l c . .  1:. I'rtrlr Co., 479. 

5 s  21, 28. L41ne~~dl i lent  Be fo re  Tr ia l :  Amendmen t  by Tr ia l  Court. 
A tliscwtionnry rnling on n nioiion t o  amcntl plt~ntlings is  n t ~ t  reviewnhle on 

:ippenl. C. S., 547. Bycrs 1 ' .  IT!/c'rs. 8.5: P1rcl1.1, 1.. 1'11cr1.1'. 113. 
I n  n civil :lction, \ Y ~ I C I , P  s11nini~11is i s  issned a ~ i d  s e r v t ~ l  ailti c o n ~ l ~ l a i n t  filrtl 

:~gnins t  dcf twlant  mlder crronoona name, niid such t lrfendant,  on special 
:Ippcwrnnce, m o w s  t o  d i s~n i s s  fo r  \ Y : I I I ~  of jllrisdiction on tha t  gronnil. : ~ n d  
plaintiff filcs i l  n~otioii  to a~neil i l  snmnions nntl compl:~int  to conform to thc  
defendnnt's t rue  ilnnle, t h r r e  is  110 r r ro r  in allon-ing the  motion to  correct t he  
niista1;e. P~ 'ops t  2. .  Il'~.ftcl;i~ip Co.. 490. 

Over a n  objection tlie court  h n  no author i ty  to correct a pending nction. 
wllicli ctuinot be mnintained. into :I new nntl independent nction 11y ntlniitting a 
par ty  who i s  solely interwtctl  a s  plnintiff. I t  is  not permissil~le,  except by 
const~nt,  t o  ch:lnge tlie chnr:~ctcr of the  action 11y the  snhstitution of oile tha t  
i s  entirely differpnt. S1ripc.r ?.. Estntcs Adnzil~istration, 776. 

In  a n  nction rtwew n jndgmrnt.  where 311 anlendment to  the  complnint is  
allo\rcvl ant1 mad(. witliont objectioil, alleging nn error,  by inntlrertence micl 
niist :~lrt~,  in the  face of the  jntlgment a s  to i t s  da te  mid nsliing t h a t  the  judg- 
ment Iw amended t o  speak the  tnit l i ,  s~ic l i  nnlwdment  constitntes a n  adcli- 
tional cause of nction, and  there i s  no t iemnrml~le  misjoinder of causes. Curlre 
v. ifctrlrs. 7SS. 
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The  allowance o r  denial of a motion t o  amend a n  answer,  matle a f t r r  the  
time f o r  answering had expired, i s  i n  the  discretion of the  c o ~ i r t  !Z'l~r~)) tp$o~l  
2;. Davzs, 792. 

I n  order  t o  facil i tate the  determination of cauies  on th r i r  merits, in tllv 
furtherance of jnstice, t he  conrts have wide powers nit11 respect to amencl- 
inents t o  pleading% Amendments, which a r e  permitted in order to conform 
the  pleading to t he  proof, a r e  limited to those which d o  not cliangr sub\tau 
tially t he  c l a m  o r  defense. C. S., 547. Banlz 2;. Sturg l l l ,  S2.3. 

Amenclments to  pleadings may be allowed a f t e r  u referee's repoit  11,1s I)ren 
filed; but  a f t e r  esceptioris a r e  allowed t o  a referee's report and  tht. cunw 
ordered t o  s tand fo r  t r ia l  on the  issues of fac t  ra i ied  by the  esccption.. no 
a m e n d i n n ~ t s  ihould be allowed escept surh  a s  a r c  per tment  to  t he  i s ~ u r s  of 
fac t  defined by the  court's al lo~vance of  exception^. I b t d .  

5 2 8  Judgment on the Pleadings. 
A, judgn~ent  on the  pleadings, in f a r o r  of the drfendant on a n  affirmative 

defense, can be approved on11 when tlie allegations of fac t  in plaintiff'< plcatl- 
ings and rclernnt inferences of fac t  cleducihle thercfroin, construed l ~ l ~ e r n l l y  
i n  h is  favor,  fa i l  in all  mater ia l  rebpects t o  malie out  a case. I;ockllnrt 2;. 

Lockhart ,  123. 

s 20. Motions to Strike. 
I n  a suit  by a town against  defendants t o  foreclose a t a x  lien under C. S., 

79W, where  defendants set  u p  defense by answer and  also a connterclnim, 
motion to strilie t he  comnterclaim and  order thereon was  proper. but  the  other 
defenses were  nnaffectrd thercby. I p c x  2;. Tc~rzpli'toti, 645. 

I n  a suit  for  the  spec4fic performance of a contract  to convey land, \rhc>rc 
the  complaint ;rllcgcs in detail  a large number of receipts f rom defendant to 
plaintiff, collstitnting writ ten memoranda of t he  contrnc,t to co~lrey ,  siglletl Iry 
defendant. there \rns er ror  in allowing a motion to  str ike snch allegntiolls. 
Chaso?l c. X u r l q l ,  738. 

Allegations of a complaint, in a su i t  f o r  specific performance. de ta i l i i~g  large 
numbers of pasinents and other  mat ters  wholly evidential o r  rc~petitiona, :Ire 
properly etriclien on motion. Ib id .  

3 29 x. To Supply Lost Pleading or Paper. 
I f  any pleadings. summons, affidarit, o r  order is  lost or witlllneld 11s n11y 

person, the  court  may authorize a copy to he filed mld used instead of tht. 
original. C. S.. 544; and  the  judgment of the  t r ia l  court  permitt ing lost p l c ~ ~ d -  
ings, etc., to he substi tuted,  is  not reriewable. I'urlc, I ) !? . .  r. I3ritt11. 502, 

PI I ISCIPAL AND AGBST.  

5 7. Evidence and Proof of Agency. 
Proof of general  employment alone i s  not sufficient t o  charge a n  rsmplo)csr 

with liability fo r  negligence mnder the  doctrine of rcspotzdtat  ,s?cpo.tor'. I t  
must  be made to  appear  t h a t  the  l~n r t i cu l a r  act ,  in F l ~ i c l ~  the  einployec n a c  a t  
t he  t ime engaged. was  within the  <cope of his employment and was  being prr -  
formed i n  t he  furtherance of hiq maqter's bnsineqs. Snlnzo11 ?). Pcnrcc.  5s:. 

Agency having been establi-hed either by proof o r  by ndmicqion, t l ~ c  ilrvlara- 
tions of t he  agent, made in t h r  course of hiq cmploymnlt ant1 in tlie v o p e  of 
h is  agency and  while h e  is  eiigagfd in the hn\ine%, a r e  competent T h ~ y  mui t  
he the  estempore utterance\ of the mintl. mnder circumctnnces nhicll c o ~ \ t i t u t e  
them pa r t  of t he  w s  gf st@' .  Ibrd. 
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PRINCIPAL AND AGEST--Colt tiit w d .  

§ 8a. Powers and Authority of Agent as to Liability of Principal. 

I n  t he  case of a n  urgent emergency a n  employee nt  t imes map ac t  so a s  to  
bind his employer without previous nnthority. Krtsscll c. C,ctsltnll, 333. 

§§ lob,  13a. Liability of Agent: Order of Proof and Necessity of Proof 
of Agenc y. 

I n  all action fo r  clnmnges by plaintiff against  defendants, all insurance agent 
and his employer, fo r  personal injuries to p l a i ~ ~ t i f f  by the  antomohile of t he  
agent,  n-here the evidence tended to -how that  tlie agent drove on a f t e r  tlie 
accident, t n rn td  around and drove back to t he  qcene of the  accident nnd some 
ten minutes thereaf ter  stated to  a traffic officer tha t  h e  had  bc.en out collecting 
insurance ant1 was  on h is  n a y  home, and whew a n  insnmnce collection hook 
fnrnished by tlie employer was  f o u ~ l d  in his lw~qes-ion and  tha t  tlie enq)loyer 
paid pa r t  of his antomobile espense. n motion of nonsuit  as to the  employer 
was  properly granted.  Snlnlolt c. P c a r w ,  587. 

PNISCIPAL i i S D  SURETY.  

7, S ,  9. Bonds for Public and Private Construction: Compromise and 
Settlement. 

Where a sn r r ty  f o r  n constrnction contrnct coml>letes t he  contract upon 
default  by the  principal and one. who has  fnr~iishetl  rn:lteri:ils to  ljoth principal 
and snre ty  for  t h e  \vorB, r s e c ~ ~ t e s  to the  snrety :I fnll  relen!:e ant1 discharge 
of all  clnims against  both sn r r ty  and  ~ r i n c i p : ~ l .  e s r e ~ t i n g ,  a s  to pri~lcipnl only, 
certnin definite items, this release constitntes :I conipromi.cs I~etween s n r ~ t g  
ant1 ~naterinlrnnn. which does not affect the  liability of the  principal for  t he  
e s c l ~ ~ d e t l  items. Elcctric Suppl!/ Co, r ,  B I I ) .~CR .Y .  07. 

Greilt libernlity i s  allo\retl in constriling relensc~s. T h e  intent is  to he sought 
from tlie wliole ant1 c r e ry  l ~ r t  of the instrnnient:  and where general words 
art. 11se11, if i t  nppears by other cl:~nses of t he  instrument.  o r  other tlocnments, 
definitely referred to, t ha t  i t  !vns the  intent of the  parties to limit t he  dis- 
charge to p;lrticnlar claims only, collrts, in collstrning i t .  will so limit it. Ibid.  

17. Parties and Pleadings. 
Where  the  coml~lnint  alleges t ha t  defenclant, a sheriff, in pr (xwring a senrch 

warrani- fo r  plaintiff's premises a11d n war ran t  for  his ar res t .  acted corrnptly 
ant1 with malice, ~vontonly ,  fnlsely. ~ r i t h o l ~ t  probable cause n~l t l  w i t l i o ~ ~ t  regard 
for  t he  p~ibl ic  interest. and  ant of hat(, and  revenge, i t  was  er ror  for  t he  conrt 
below to sustain :I tlemnrrer orc t r .~~ t i s .  .is tlefrntlant snre tp  c.ompnny i s  t he  
sheriff's hontlsman and liable fo r  his ~nisconth~ct .  C. S.. 3.74. i t  was  likewise 
er ror  in snstaining the  cleniurrer filed by it. R. r ' .  S ~ r n ~ ~ s o r i .  442. 

17jh. Evidence. 
I t  is  perniisqihle to show hy eridence rtli~r~rtlc t ha t  one, o\teniihly a joint 

promisor o r  obligor, i s  in fac t  n surety.  Lcc r .  ('hcrn~blcc, 146. 

20. Summary Proceedings on Bonds. 
In  th is  jnristlic3tion the  liability of the clerk of the  Snpericlr Const for  the  

safety of funds  of infants,  placed in his hnnds by virtue of his office, is  tha t  of 
a n  insnrer.  S. 1'. Snlc!~cv .  102. 

.I public officer is  not a s  n rnle relieved from linl~il i ty for  the  loss of pnl)lic 
moneys in h is  ch:~rge  where t he  loss i s  clne to  fir?. bnrglary,  tlwft, o r  embezzle- 
ment by subordinntes, ho\verer carefnl and prntlent he may h a r e  been. I 'nder 
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this  rule liability would a t tach  where the  clerk is  t h e  victim of a forgery. 
Ibid. 

Where the  complaint alleges tha t  defendant,  a sheriff. in procuring :I search 
~ v a r m n t  for  plirintiff's premises and ;I n-arrant fo r  his ar res t ,  acted corruptly 
and  with malice. \vantonly, fnlsely. witllont 1~ ro l~ab le  cause and  n-ithont regard 
fo r  the  pnblic interest ,  and out of I1:ltc' ant1 revenge. i t  was  er ror  for  the  colirt 
1)elow to sustain a tlemnrrer ore fcirlts. As defend:n~t  surety cornpang is the 
sheriff's b o n d m a n  nnd liable for  his inisconduct. ('. S., 3.51, there was  lilre\vise 
e r ro r  in sustaining the  demurrer  filed by it. S. c. Srcai~soir, 44'2. 

PROCESS. 
5 1. Form and Requisites. 

Due  serrice of process is  necessary to s l~bjec t  n par ty  to the  jririsdicTion of 
t he  court. Only 1)ersonal service was  recognized a t  common law, and when 
substituted service i s  authorized by s ta tu te  i t  is  strictissiirri jlrris. No~rtlr('~.,? 
Xills. Iirc.. 1;. d r ~ ~ l s t r o u g ,  4%. 

$$ 2. Issuance and Time of Service. 
I n  a civil action, the  delirery of snmmons and  copy of complnint to the  

sheriff fo r  service fixes t he  beginning of the  actioii a s  of t ha t  date. Rrrlcigh 
v. B n i ~ k .  2% 

T h e  rule of the  s ta tu tes  i s  tha t ,  in order to  bring n defend;tnt into court 
and  hold Iiim bolind hy i t s  decree, in the  a l~sence  of mnirt,r of voluutary 
appearance,  n summons must be issued by the  clerk and  servetl i ~ p o n  him I)g 
t he  officer within ten clays a f t e r  da te  of issne: rind tha t ,  if not srrved ~ v i t h i n  
t h a t  time, t he  summons must be r r t ~ ~ r n e d ,  with  roper ~ ~ o t a t i o n ,  and rtli/r.s or 
pl~cries snmmons issued :md srrved in accordance with t he  s ta tu te ,  otl irrwiie 
t he  originnl summons loses i t s  validity and becomes ftrirct~ts oflcio : U I ~  w i d .  
C. S., 476, 180. 481, 753. Grec.11 5 .  C h r i s ~ r o ~ r ,  724. 

An nlias o r  plrtric's snmmons. C. S.. 180, nlrtst be served \vitliin ninety (lays 
a f t e r  t he  da t e  of issiie of t he  n e s t  precetling summons in tlie chain of suni- 
monses. if the  plaintiff wishes to aroid  a discontinuance. The word "may" 
in this s ta tu te  means "must." Ibid. 

5 3. Defective Process and Amendment. 
I n  a civil action, where summons is  isslied and  served and  complaint filed 

against  dcfendnnt  under a n  er roneow name. and snch defendant,  on slxci:~l  
apgeamnce, moves to  dismiss for  \wi l t  of jurisdiction on tha t  ground. : ~ n t l  
plaintiff files a motion to amend stunrnons and complaint to  conform to the  
defendant's t rne  name, there i s  no er ror  in allowing the  motion. Propst  1 . .  

Trucli i~rg C'o.. 4!N. 
Where  summons was  not  served on defendants until a f t e r  ten days of i t s  

issuance, a tliscontinuance resulting, and  x decree made in t he  C ~ I I I S ~ ,  h s e d  on 
t h e  invalid service;  and s~ibseqnently,  notice to show cause why such decree 
should not be confirmed and  snch service ndjlidged sufficient w:ls drily s e r ~ e d  
on defendants. and  some of them ans\veretl. i t  \vould appear  t ha t  all defend- 
a n t s  a r e  now in court  and  the mnt ter  mag proceed on proper pleas. Grc ,o~  I.. 
Chrisnlou, 724. 

Where  a clerk of the  Superior Court  received a n d  doclieted summons and 
complaint, a f i s e d  the  seal  of court to  the snmmons and  sent the  p:ipers with 
necessary fees to  the  sheriff of another county fo r  service, and  the  papers were 
served and returned to tlie clerk, w11o then .signed the snmmons, npon motion 



of defendant to dismiss upon special appearance, the court has power, in its 
discretion, to allow the summons to be amended by affixing thereto the signa- 
ture of the clerk. C. S., 547; G. S., 1-163. La~rd Bani; v. d ~ ~ o c k ,  837. 

§ 5. Service by Publication. 
Service of process upon a nonresident individual by publication is valid only 

in proceedings in rent or  guasi i n  ?-em (except in actions for divorce), mid any 
judgment predicated thereupon crul have 110 efficacy i i ~  pcrsc~nan~. Southern  
Xi l l s ,  Inc., v. Armstrong. 495. 

To make valid substituted service under C. S.. 484. the nonresident defencl- 
an t  not only must have property in  the State, but the subject of the suit must 
be within the jurisdiction, or under the control o f  the court by attachment, 
restraining order. or  otherwise. Ibid. 

A nta+~darn?cs, or mandatory injunction, can only operate i/l po.sonanl; and 
a n  action under C.  S., 1178, to compel the directors of a domtWic corporation 
to pay dividends, so f a r  as  substituted service of process on nonresident direc- 
tors is relied upon, the proceeding is a nullity. Ibid. 

§§ 8, 10. Service on Xonresident Automobile Owners: Proof of Service. 
When service of process on a nonresident, through the Commissioner of 

JIotor Vehicles, a s  provided in ch. 75, Public L a m  1929, as  amended by ch. 36, 
Public 1 ,aw 1941, i s  sought, it is essential that  the sheriff's return shorn that  
such service mas made a s  specifically required by these statutes, and that  copy 
of the process be sent defendant by registered mail and return receipt therefor 
and plaintiff's affidavit of compliance be attached to summons :ind filed. Propst 
c. Trucking  Oo., 490. 

§ 11. Defective Service. 
h mandantus,  or  mandatory injunction, can only operate in persolram; and 

in an action under C .  S., 1178, to compel the directors of a domestic corporu- 
tion to pay dividends, so fa r  as  substituted service of process on nonresident 
directors is relied upon, the proceeding is a nullity. Southern V i l l s ,  Inc., v. 
d r n ~ s t r o n g ,  493. . 

$ 12. Alias and Pluries. 
On objection to the original wmmons for that  i t  fails to show that  i t  was 

received by the sheriff, where i t  appears from the judgment 1-011 that  a sum- 
mons, called an  alias, was later issued and served, the persons so served are  
in court and bound by the judgment therein. Pnrh', Ilfc., v. Brinn.  601'. 

The rule of the statutes is that ,  in  order to bring a defei dant into court 
and hold him bound by its decree, in the absence of waiver or  voluntary ap- 
pearance, a summons must be issued by the clerk and served upon him by the 
officer within ten days after date of issue; and that, if not selved within that  
time, the summons must be returned, mith proper notation, and alias or  plurrcs 
summons issued and serred in accordance mith the statute, otherwiqe the orig- 
inal sunlmons loses its validity and becomes f f c ~ f c t f l s  ofkro and ~ o i d .  C. S., 
476, 480, 481, 733. G w e n  v. Chrismoq?, 724. 

An alias or  pluries summons, C. S., 480, munt be serred within ninety days 
after the date of issue of the next preceding summons in the chain of snm- 
monses, if the plaintiff wishes to avoid a discontinuance. The word "may" in 
this statute means "must." Ibid. 
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PROSTITCTIOS.  

a 5 c .  Sufficiency of Evidence. 
I n  n criminal prosecution fo r  permitt ing property to be w e d  for prosti tntiol~.  

C. S., 43,iS. I\-here t he  State 's  evidence tended to show t h a t  clefendant owned 
the  property so nsed. which was  across the  road f rom his  resitlellce, t ha t  
defendant 's  I\-ife was  one of the  operators of the  place of ill fame and tha t  i t s  
general  reputation bad, motion fo r  judgment a s  of nonsuit  properly dcnied. 
AS'. c. Hemdon ,  208. 

On a n  indictment for  permitt ing property to be used fo r  prostitution or 
assignation, e ~ i d e n c e  of t h e  house and  i t s  inmates fo r  chasti ty i s  competent 
m ~ d  knowledge thereof may be p r o r n l  by circnmstantial  evidence. The owner 
may not sliut his eyes and  close his ea r s  to  t ha t  which i s  pa tent  and  notorious 
to  t h e  community. Ibid.  

PUBLIC AJICSEJIESTS. 

8 2. Duties to Patrons and Public. 
The  proprietor of a place of public amlisement impliedly mnrmnt s  t ha t  the  

premises, appliances and amusement devices a r e  safe  fo r  t he  purposes fo r  
which they a r c  designed, but he  does not contract  against  unknown defects not 
discorernble by ordinary o r  reasonable means. H in t t  c. Rittcr.  282. 

The  proprietor of n bathing establishment owes to  his customers a dnty  to  
exercise reasonable care to  maintain the  prcmises i n  n snfe condition: but h e  
does not inslirc his patrons f rom accident:  and his dnty  to  patrons is sntisfietl 
n-hen he  uses reasonable care to maintail1 the premises in n snfe condition for  
their  proper use by the patrons.  I b i d .  

I n  a n  action fo r  recoT7ery of damages for  personal injuries,  where plaintiff's 
eridence tended to  show t h a t  plaintiff, a patron of clefendant's swimrninp ])ool, 
j~iinpecl in to  t he  water  f rom the  side of a n  ordinary slide board. which lie 
1;new hon- t o  use, instead of sliding down same t o  the  sandy place a t  i t s  I~ot tom 
n x ~ d e  f o r  Ia~iding. and  in so doing struck nnd injured his foot on the  sha rp  end 
of a bolt snppartiiig the  slide board, motion for  judgment of nonsuit sho111d 
h a r e  been allowed. I b i d .  

PUBLIC OFFICERS.  

5 3. Sature of Title or Rights in Public Office. 
Upon the  ratification of a r a l i d  ac t  of the  General Acvmhly.  alwlislling a n  

e l r c t i ~ e  office, hot11 the dntiec and  e m o l ~ ~ m e n t ~  of the office tcrminnte. Ri o ~ r t t  
c. Conz~s.  of R ~ c l ~ n z o ~ z d  C o z ~ ~ l t ~ ,  744. 

5 Ib.  Rule T h a t  Pcrson May Sot  Hold But One Office at Onc Tiinc. 
Under ch. 121. Public 1 , a w  1!)41. any Sta te  official may be giren a lea\-c of 

absence t o  accept n temporary officer's commis~ion in  the  tTnitetl S tn l t~s  . l r ~ n y  
o r  S~T-$. a s  prescrihetl in t he  said Act. wit11o11t perforce \-:lc.nting Iris c.ivil 
office ant1 n i thon t  riolation of the  provisions of S. C. (:o~~stitntiou, .lrt. S I Y ,  
sec. 7 .  I N  1-c I-clto11: Btlrisor!l Opinioir, 8-15. 

r n i i e r  Art. SIT ' ,  sec. 7. S .  C .  Constitution, which is  intended nnd d~sipnecl 
to p re r rn t  o r  inhihit donhle officr-holtling, except in certain instancm, i t  is  
not permissihlc fo r  o ~ ~ e  pcrson to hold two c~ffices a t  the  same tinic,. The 
acceptance of a srcontl office. which is  forhidden or incompatible ~ v i t h  tlic office 
already 11~1~1. operates ipso fnrto to \-acntc the  first. Ihitl. 

Where the  wcontl o W c ~  is tenipor:lry. or thcl ;al)poil~t~nent thereto tlors not 
require conti~iiions pliblic s e r r iw .  1111 constitl~tic!n;~l offense is  incurred 1!y i t s  
acceptance. I b i d .  
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PUBLIC' OFFICEIIS-Cotttinucd. 

Historically t he  "militia" o r  "militiamen" h a r e  been held to  comprehend 
every temporary citizen-soldier. who in t ime of w a r  o r  emergency, forsakes his 
civil pursuits  to enter  fo r  t he  duration the  active mili tary service of h is  coun- 
try.  Illid. 

$j 5. Duties, Authority and Compensation. 
A person, accepting a public office with a fixed salary,  i s  bound to perform 

the  dnties of t h e  office fo r  the  s a l a r y ;  and h e  cannot claim additional com- 
pensation even t l~ough  the sa lary  i s  inadequate ;  nor  i s  the  case altered by 
subsequent s ta tu tes  o r  ordinances increasing his dnties and not his salary.  
H e  talrrs the office ctiitc otict'c. H i l l  7.. Sta~~sb i r r !~ ,  193. 

IIpon the  ratification of a valid ac t  of t he  General Assembly, abolishing ml 
elective office, botli the  dnties and  emoluments of the  office terminate.  Brolctz 
C. Cor~t 's .  of Rtc1t)tcottd Couttty, 5-14. 

Where the  ~nemher s  of tlie gownl ing  body of a municipal coi-poration expend 
the  f m ~ d s  of the  m~inicipali ty f o r  a private purpose, without ~ v a r r a n t  in law, 
they become personally liable. Ibid.  

5 6. Tenure and Removal. 
Vpon the  ratific:rtion of a valid ac t  of t he  General Assembly. abolishing a n  

elective office. both the  clnties and  emolnments of' t he  office terminate.  Brofc'u 
2'. Contrn. of Kic~lrritorrd Courfty, 744. 

§§ 7a, 'ib. Liability to State or Public in General: For Malfeasance, 
Misfeasance or Sonfeasance. 

I n  a civil action 1)s taspnyers  agaillst county commissioners and  tlie treas- 
u re r  of t he  county to  recover moneys paid t o  such t reasurer  in excess of his 
sa lary  :lh fised ).IT- law. wlm-c. tlir evidence tended t o  show tha t  t he  connty 
trensnrfhr 's  s:rlnry n-as fixed a t  $1.800 a year  in 1927. and  t h a t  in 1031. t he  
commissioners designated the t reasurer  to  receive t ax  p r e p n y m ~ n t s  and  allowed 
him S1.200 lwr  year additional. and  again in 1039 allowed him $240 more per 
annnm,  botli without legislative authority,  judgment of nonsuit a s  to the  com- 
missionc'rs n.aq properly allowed under  C. S., 3206, there being no evidence of 
bad faith.  etc., while such judgment a s  to  the  connty t r ea s (~ re r  i s  reversed. 
Hill  v. S f ~ l l ~ b l l l ' ~ ~ ,  103. 

While public officers, acting in a judicial or quasi-judicial capacity, a r e  
exempt from civil liability mxl cannot be called upon to respond in damages to  
private intl ividw~ls f o r  tlie honest exercise of judgment, even though such 
judgmelit be erroueous: lio\vever. when public officers in such (cases, instead of 
acting in a n  honest csercise of their  judgment, ac t  corruptly o r  of malice, such 
officers a r e  liable t o  a n  individual for  damages suffered by reason of such 
corrupt ant1 malicious conduct. R. t.. R w u s o n ,  442. 

TTlierc. the  complaint alleges t ha t  defendmlt, a sheriff, in procuring a search 
warmil t  fo r  plnilitiff's premises and  a war ran t  for  h is  ar res t  upon a charge of 
~ i o l n t i n g  tlie prohibition Inns ,  acted corruptly and  n-ith m ~ l i c e ,  wantonly, 
falsely, withol!t probable cause and  without regard for  t he  public interest. 
and  out of ha te  and revenge, i t  was  er ror  fo r  t he  court  below to  sustain a 
demurrer  o w  tcrtris. As defendant sure ty  company is t he  sheriff's bondsman 
and  l i a l~ l e  fo r  his misconduct, C. S.. 384, i t  follo\vs t ha t  there was  liltenrise 
er ror  in sustaining the  demnrrer  filed by i t .  Ibid.  

§§ 712, 8. For Withholding Public Funds: Civil Liability to Individuals. 
A public officer is  not a s  a rule relieved f rom liability fo r  t he  loss of public 

moneys in his charge where the  loss i s  due  t o  fire, burglary,  tht'ft, o r  embezzle- 
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PUBLIC' OFFICERS-Continued. 

ment by subordinates. llo\vever careful and prudent he may hare  been. Under 
this rule liability would attach where the clerk is the victim of a forgery. 
8. ?>, &'alc]/?r. 102 

I n  a civil action by taxpayers against comnty commissioners and the treas- 
urer of the county to recorer moneys paid to such treasurer in excess of his 
salary as  fised by law, where the evidence tended to show that  the county 
treasurer'?: salary was fised a t  $1.1300 a year in 1927, and that  in 1931, the 
co~nrnissioners desigliated the county treasurer to receive tax prepayments and 
allo\ved him $1.200 per year addi t io~x~l .  and again in 1939 a l lomd him $240 
more per mnl1un. both without legislative authority. judgment of lionsnit a s  to 
the rommissioners was p r o p r r l ~  allo1~-ed under C. S., 3206, there being no 
e\-idence of bad faith, etc.. while such judgment as  to the cou~ity treasurer 
i s  reverwd. Hill  7;. S t n ~ ~ s h ~ r r ~ .  193. 

Onr statutes providr two separate and distinct remedies against clerks of 
the Superior Courts-one in b ~ l ~ a l f  of the injured individual for a specific 
fund to which 11e is entitled or on account of a particular wrong committed 
against him by the officer. (1'. S.. 324: and one in behalf of the new clerk 
against his predecessor in office to recover possessiol~ of records, books. papers 
ant1 money in the hands of the ontgoiiig clerk by rirtue or under color of his 
office. C. S., 943. S. c. lT7cctso~~, -237. 

RAILROADS. 
5 9. Accidents a t  Crossings. 

h railroad crossing is itself a notice of danger and a traveler on the high- 
way. before crossing the tmclts, is required to look and listen to ascertain 
rrhetlier :I trail1 ia approaching: and the mere omission of the trainmen to 
give the ortlinnry or statutory signals will not reliere him of this duty. Bnilc!! 
2'. R. R. and K i n g  7.. It. R.. 244. 

RAPE. 
5 Id .  Sufficiency of Evidence. 

Positive testimony of rape by prosecutrix is sufficient to carry the case to 
the jury, even when her evidence i5 tlenied by defendant. and nonsuit under 
C. S.. 4643, properly denied. A+. z. Vrchs. 38-1. 

5 le. Instructions. 

I n  a cr imiml prosecution for rape, the court charged the jury that  if the 
State's cxitlence s:lti$fied tlwm beyond a reasonable do~illht that  defendant had 
carnal Imon-ledge of prowc~itr is ,  hy force and violence. against her will, it 
nonltl 1)r their dnty to return a ~ e ~ d i c t  of guilty, but should wc11 evidence fail 
to so s:~ti\fy tllenl, then they need not find drfendant guilty of rape, where in 
other party of the charge the jurv waa definitely inqtructed not to convict of 
rape if not so hntisfied, there i< no error. S. 2'. Vicks ,  384. 

§ 3. Carnal Knowledge of Female Between 12 and  16 Years. 

On the trinl of an indictment for carnal linowleclge of a female under 16 
years of age, C. S., 4209, time is not of the essence of the offense and a vari- 
ance between allegation and  proof as  to the date is not material, the statnte 
of limitation not being involved. S. v. Bnrlell. 210. 

§ 5. Less Degree of Crime. 
I n  a prosecution charging assault with intent to commit rape, where a t  the 

cor~cllision of the State's evidence defendant tendered a plea of guilty of ml 
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assault upon a female, and the conrt accepted defendant's plea, the accepted 
plea is for a misdemeanor under C. S., 4213, and judgment that defendant be 
confined to the State's Prison for not less than eight nor more than ten years, 
is  a violation of N. C. Const., Art. I, see. 14, and C. S., 4173. S. c. Tljso~,  492. 

RECEIVISG STOLES GOODS. 

5 2. Knowledge and Felonious Intent. 
In  a criminal prosecution for receiving stolen goods, C. S.. 4220. the test of 

felonious intent is whether the prisoner h e n ,  or must havtm ltno~vn, that the 
goods were stolen, not whether a reasorlably prudent person ~vould hare sus- 
pected strangers calling a t  a very early morning hour. s. v. 02~1?di ) tc ,  659. 

5 6. Sufficiency of Evidence. 
Where three defendants bought goods, paying full value, nbont 2 a.m. from 

two strangers, who represented that they must dispose promptly of the mer- 
chandise from their business because both had been called to the armed forces 
and one defendant promptly admitted all the facts to the officers while the 
other two first denied and then admitetd the purchase, the State's witness 
who accompanied the t h i e v ~ s  saying on cross-examination that  the accused 
persons had no knowledge of the theft, the element of scientcr is wanting and 
demurrer should have been sustained. C. S., 4643. S. ?;. Ow~zdillc. 669. 

§ 2b. Compulsory Reference. 
Where defendant objects and excepts to an order of compulsory reference, he  

has the option of appealing a t  once or of awaiting final judgment to present 
his exception to the order duly preserved. Leach v. Qninn, 27. 

g 3. Pleas in Bar. 
A plea in bar is so peremptory as  to prevent the plaintiff from further prose- 

cuting his cause with effect and, if established by proof, to destroy the action 
altogether. Leach v. Quinn, 27. 

I t  is well settled in this jurisdiction that a plea in bar mill repel a motion 
for a compulsory reference, and no order of reference should be entered until 
the issue of fact raised by the plea is  first determined. Ibi t? .  

§ 4a. Consent Reference. 
On a consent reference the findings of fact by the referee, approved by the 

judge, a re  conclusive on appeai if there is competent evidence to support the 
findings. Halrison v. Dardcn, 304. 

9 8. Exceptions and Preservation of Grounds of Review. 
Where defendant objects and excepts to an order of compulsory reference, 

he has the option of appealing a t  once or of awaiting final judgment to present 
his exception to the order duly preserved. Leach v. Quinn, 2'i. 

While the ancient mode of trial by jury has been preserl-ed in our present 
Constitution, Art. I, sec. 19, the right in civil cases may be waived (.4rt. IV, 
sec. 1 3 ) ,  and in reference cases the failure to except to th r  findings of the 
referee or properly to preserve the right to jury trial has been uniformly held 
to constitute a waiver. Chesson v. Colttainer Co., 378. 
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REFERENCE-Con ti?! t tcd. 

8 13. R i g h t  t o  Jury  Trial .  
I n  reference cases t he  t r ia l  by jury  i s  restricted by the  s ta tu te  ( C .  S., 573) 

to  t h e  wri t ten  evidence take11 before the  referee. n-hich sufficiently complies 
wi th  t he  constitutional mandate,  if the  testimony i s  taken under oath in  t h e  
manner  prescribed by law, with opportunity to  cross-cxamine. Chesso)~ v. 
Contaitzer Co., 378. 

REGISTRATION. 

5 3. Pr io r i t i e s  i n  Regis t ra t ion .  
There  i s  nothing in ch. 47, C. S., known as: the  Torrens Law, which prevents 

t he  courts f rom proceeding to  determine the  r a l ae  of improvements claimed 
by defendants,  who  h a r e  been evicted under  plaintiff's superior title. in accord- 
ance ~13th the  terms of a n  wassa i l ed  judgment to  which plaintiff was  a par ty  
and  ascertained by a consent reference. Hnrrisorl c. Dar-dc% 364. 

SCHOOLS. 

5 s  3, 6, 7, 8. Es tab l i shmen t :  S t a t e  Supervision a n d  Control :  County  
Boa rds  a n d  Super in tendents :  Dis t r ic t  Boa rds  and 
Officers. 

The  establishment and operation of the  public school system is nnder the  
control of t he  legislatire branch of tlic gorernment,  suhject only to  tlir perti- 
nent constitutional provisions a s  to  uniformity, sec. 2, Art .  IS, and  le i~gth  of 
term, sec. 3, Art.  IS. Coggi?is 2;. Ro(zrtl of Etliicntio)l, 763. 

The  Legislature may delegate to t he  local school adminis t ra t i rc  units  t he  
pon-er t o  make such rules and  regulations a s  may he deenied necessary o r  
expedient, and  when so delegated i t  is  peculiarly within the  p r o v i n c ~  of tlie 
administrative officers of t h e  local uni t  to determine wha t  things a r e  detri-  
mental  t o  t he  successful management, good order, and  disciplille of tlie schools 
in the i r  charge and  the  rules required to produce those conditions. Ih id .  

It i s  generally held t h a t  local school authorit ies have tlie inherent polver to  
make rnles and  regulations fo r  t he  discipline, government, nnd maringemei~t 
of t he  schools and  pupils within the i r  district. With  us there  is  ample s ta tu-  
tory anthoritg.  G. S.. ch. llt. Ibid.  

The findings and  conclusions of t he  local school board, fixing rule.: and 
r e g u l a t i o ~ ~ s  fo r  t he  government of tlie schools, a r e  c o n c l ~ ~ s i r e .  nrilesa the, hoard 
ac t s  corruptly, i n  bad faith.  o r  in clear nbnsc of i ts  powers. The c o ~ l r t  will 
interfere only 1~11en neceysary to prercmt such action. Ih id .  

1\Ien1bership in secrrt  societies is  subject to rrgnlntion by school boards :111(1 
in adopting rules requiring rvery student to  sign a plcdge tlint lie i s  not a 
member of such organization, \\-ill not hecomc n member or snpport miy snc.11 
society, t he  penalty for  rpfusal to sign being :I denial of t h e  right to pnrtici- 
pa te  in estrncnrriculnr activities, a whool hoard acts within i t s  authority,  
where the  rnles mal;r no a t tempt  to deny those riot signing any instrnction 
affordcd by elms worl; o r  hy t h r  reqnired enrricnlnnl of t he  school. I b i t l .  

21. Act ions  o n  Contrac ts .  

I n  a civil action by a school principal ng:~inqt tlie ~ l i o o l  comnnttre to 
declare rightu nnder a c o ~ ~ t r a c t  a s  IIigli School Principal and  t o  t111joi11 ith 
breach, Where plaintiff alleged tha t ,  for  the  cchool year  1942-43, he gaTe due. 
legal notice t ha t  h is  contract  nnq ctill in force and accepted i t  f o r  the coming 
J ear ,  and  R t e~npora rg  r e q t m i n i ~ ~ g  order n n3 i s * ~ ~ e d ,  and  heard on 22 Septem- 
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ber, 1942, whereupon the order was dissolved and the action dismissed. Held: 
(1) The dissolution of the restraining order was proper; (2:  the dismissal of 
the action was error. Groves u. XeDonald, 150. 

8 27. Fiscal Management i n  General. 

The Legislature niny delegate to the local school adn~inis t ra t i re  units 
the power to mnke such rules and regulations as  may he deemed lieceasary or 
expedient, and when so delegated i t  i s  pecnliarly within tlirl province of the 
administrative officers of the local m i t  to detclrmine what things are detri- 
mental to the successful management, good order, and discipluie of tlie schools 
in  their charge and the rules required to prodwe those conditions. Coggols 
2'. Board of Education, 763. 

8 30. Taxes and  Assessments. 

Lands owned by "The School Committee of Raleigh 'To\viisliip, Wake 
County," and used esclnsively for pnblic school purposes, are  liable for nssess- 
ment for street improvements made by the city of Iinleigh nlirler Art. I S ,  cli. 
56, of the Consolidated Statutes. Raleigh v.  Public Bcliool A',I/S~PIII, 316. 

In  the absence of allegation and proof that funds are  available, P I I ( I I I ~ U I I ~ ~ I S  

lies to compel the proper school authorities to raise funds by tasation with 
which to pay a valid assessment for street improvements, ns it ~ ~ o ~ i l d  be 
against public policy to enforce collection of the assessment by foreclosure. 
I b i d .  

SEDUCTIOE. 

3 1. Definition and  Elements  of the Offense. 
To convict of seduction under C. S., 4339, it is incumbent ~ ipon  tlie Stnte to 

satisfy the jury beyond a rensonable doubt (1) that the p rxecn t r i s  n.ns a t  
the time of the seduction an  illnocent and virtuous momnil: ( 2 )  n promise of 
marriage; nnd ( 3 )  carnal intercourse induced 1)s such proinise. The testi- 
mony of the prosecutris alone is not sufficient. There must be independent, 
supporting evidence of each essential element of the crime. 8 1.. &'with, 199. 

85 8, 0. SufBciency a n d  Requisites of Supporting Testinmny: Sufficiency 
of Evidence and  Sonsuit.  

Testimony supporting prosecutris, 011 an indictment for sednctioii witler 
C. S., 4330, need not be i11 the form of direct evidence, for it i..: seldom possible 
to produce such proof in respect to some of the elements of the offense. Facts 
and circumstances tending to support her stntemcwts are snfficient. Ant1 where 
there i s  such evidence, a motion for nonsuit should be denied. C. S., 4643. 
8. v. Snlitli, 109. 

SHERIFFS. 
8 6d. Personal Liability. 

Where the complaint alleges that clefendnnt, a sheriff. in procuring n search 
warrant for plaintiff's premises nnd n \varmnt for his arre.t ncted corruptly 
and with malice, \vantonly, falsely, without probable cause nntl without regard 
for the public interest, ant1 out of hate and rel-eilge, it w;la error for tlie court 
I)elon7 to snstain a demurrer  or^ foius. As defc~iidant surety company is tlie 
sheriff's bondsman and liable for his ~nisconduct, C. S.. 3 X  there was likewise 
error in sustaining the demurrer filed by it. S. v. Szcn)ison, 442. 
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S I A S I I E R  O F  TITLE.  
9 2b. Pleadings. 

An allegation tha t  one defendnnt represented and  claimed to  a codefendant 
t h a t  i t  hail never ahsigned t h e  lease, in sn i t  between the  parties,  to plaintiff 
and  tha t  tlie plaintiff hail no r ight  to t he  posbe.sion of the  propert3 therein, 
does not s ta te  a cause of action for  slander of title. T L X ( ( S  CO. C. H O ~ ~ O I I ,  497. 

SPECIFIC PERFORJIASCE.  

# 1. Proceedings and ReIief. 
Specific performance of n contract  to  coli'\.eg lnncl will- not be decreed wllen 

the  \-endor cnmiot malie a good title to tlie 1;und sold, o r  when his title thereto 
is  doubtfiil, o r  when 11e can conwy  onlr  a n  undiviiletl interest  thereill. Purli, 
1iir.. v. B/.iil)l, m2.  

111 n s i ~ i t  f o r  t he  specific performance of a co l~ t r ac t  to  coilrey 1:11iil. where the  
complaiiit alleges in detail  81 large number of receipts f rom defenil;lnt to  1)lxin- 
tiff, constituting writ ten memoranda of the  contract  to colir-eg. signed by 
tlcfendn~lt, there wns er ror  in i~llcwilig a  notion to str ike s u c l ~  n1leg;ltions. 
Chcrso11 1 . .  Jfrrr l~~u,  738. 

Allegations of n wmpl :~ in t ,  in n suit  for  specific performance. detailing lnrge 
numbers of 1)aynieuts and  other  mat ters  wl~ol lp  e ~ i d e n t i a l  o r  repeti t io~is,  a r c  
properly stric1;en on motion. Zb id .  

STATE. 

# 1. Boards and Agencies Constituting State Agencies. 
The  Stntc Highway and  Public Worlis Commission is  a n  iuii~icorlmrnted 

g o ~ c r ~ i m e n t a l  agelie$ of the  Sta te  m d  not subject to suit  cscept in tlie ~ n i ~ n n e r  
rspresslp author izc~l  by stntntc.  IIctTtoic v. Hi{/lr rcrr!! C'o~ir., 406. 

9 2a. Action Against the State. 
A s ta te  cnliliot lw siietl in i t s  o\r-11 coiirts o r  elsewhere n i~ l e s s  it Ii;is conse~ited 

to sneh s ~ i i t .  by s t ;~ t i i t r s  o r  in cases :rlithorizril by p r o v i s i o ~ ~ s  of t l i ~  organic 
Ian-, ins t :~n(wl  by Art.  111. C'o~ist. of r. S . ;  Art. I T ,  sc3c. 9. ('onst. of Sort11 
( - ' i ~ r o l i ~ ~ a ,  1)(11toii I . .  Hi{/l~u.u!/ ( ' o i ~ ~ . ,  406  

The  slwcii~l ] ~ l ' o c e ~ d i ~ l # ,  provitlctl 11$ ('. S., :IS46 (111)) ailtl 1716, is  to f u r n i s l ~  
:I p roc~t l i i re  to  c o ~ ~ t l r n i l ~  laud for  ;I public. ] > n i ' l ~ ~  ;~iicl to fis wmpe~ l s i~ t ion  fo r  
the  t ;~ l t ing  t l~e r ro f  i11it1 d o ~ ~ s  not in any w : ~ g  authorize t111 action for  Ijr'acli of 
colltr:lct. Ibitl. 

STATUTES. 

jj 3 2 1 .  General Rules of Construction. 
111 t l e n l i ~ ~ g  wit11 :I Federal  law it i s  iiicnnlbe~it nlmn the  Sta te  courts to apply 

the rulcs of construc.tion o b t a i ~ ~ i ~ i g  in tlie Fri1er:rl jliristliction. Ho?to)l v. 
Trilsoii b Co., 71. 

Wisdom o r  iml~ol i rg  o f  legislation is  not n jntlici:ll qnestion. The province 
o f  th is  ( 'onrt  e~i t l s  when i t  interprcTs the 1eg;ll effect of I eg i s ln t i~e  enactments. 
R(!lcsiql~ I.. I<rr~iA ' ,  2%. 

AS :I rule, in tlrterminiiig the  co~~strnctio:i  to h~ g i r e ~ ~  Iegislatiw enactments. 
the courts a r e  11ot controlled by  hat the  I , f3gi~la tnre  itself apparently tholight 
the  proper interpretntion, hut the  lallgaage fmployetl. taken in connection with 
tht. colltext, tlle s11l1jec.t mat ter  nnd the pnrpose in view, must he considereil in 
order to nscer t ;~ in  the legislative intelit. Ibicl. 
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When the heading of a section is misleading or is not borne out by the 
explicit language of the statute itself, i t  may be disregarded; but, when the 
meaning is not clear or there is  ambiguity, the heading, which the Legislature 
had adopted in enacting the statute, becomes important in determining the 
legislative intent. Ibid. 

The whole Revenue Act of 1939 and all of its parts are  to be considered 
in pal-i materia, and construed accordingly. Valentune v. 0111, Comr. of 
Reve~tue, 396. 

The Revenue Act of 1939, ch. 158, sec. 933, gives the Commissioner of Reve- 
nue the power to construe the said Act and such construction will be given due 
considcration by the courts, although it  is not controlling. Ibtd. 

Authority for an individual to sue an officer for money wrongfully detained, 
C. S., 354, and C. S., 357, allowing damages at  t w e l ~ e  per cleat on any such 
recovery, relate to the same subject matter, are  part of o l e  and the same 
statute, and must be construed together. 8. v. TVatson, 437. 

The different provisions of Public Laws of 1939, ch. 138, re at i re  to granting 
license for the sale of beer and wine, are p a n  ntatcrin and must be read to- 
gether as  one connected whole. 3fcCottcl- z'. Rcel, 486. 

I t  is not the policy of the criminal law to make a person charged with crime 
the victim of ambiguities. Statutes levying taxes and statutes creating crim- 
inal off'enses are subject to strict construction. S. z'. Canzpbtll, 828. 

Publlc L a w  1939, ch. 188, is regulatory, involving police 7 0 w r  as  well a5 
taxing power, and the words, "tourist camp, cabin camp, tourist home, voad- 
ltouse, public dance hall, or other similar establishment," in see. 1, are quali- 
fied by the words "where travelers, transient guests, or other persons are  or 
may be lodged for  pay," so that to convict a person of operating a "roadhouse" 
and impose the penalties of sec. 13, it  must be shown that such person lodged 
or offered to lodge transient guests. Ibid. 

5 Sb. Construction in Regard t o  Constitutionality. 
The Legislature may set a time locB even for the sorereign; and the maxim 

~ ~ u l l u m  tenzpus occurrit regi is not applicable to statutes nhic.11 impose n limi- 
tation upon the esercise of powers granted municipalities for the enforcement 
of statutory liens of assessments for public improvements. Rulcry11 c. Bn~tli .  
286. 

8 5c. Special a n d  General Statutes. 
The general rule is that  when a statute creates a liability where none esistetl 

before and denominates its violation a misdemeanor, and prmcribes remedies 
for its twforcement, such remedies are  naually regarded as  esclwive. Exprcsaio 
urkius est exclusio alterius. Moose c. Barrctt, 524. 

8 8. Criminal Statutes. 
I t  is not the policy of the criniiiml law to mnlx a person c11:irged with crime 

the victim of amhignities. Statutes levying tasc?s and statutes creating crini- 
inn1 offenses are subject to strict construction. R. c. Campbell, 828. 

Pnblic Laws 1939, ch. 183, is regulatory. inrolring police pou-er as well nu 
tasing po!ver, and the words, "to~lrist camp, cabin camp, tourist home, ~ocrd- 
lrou.sc, public dance liall, or other similar estahlishnient," in sec. 1, are qualified 
by the words "where travelers, transient guests, or other persons are  or may 
be lodged for pay." so that to conrict a person of operating n "rondhonse" ant1 
impose the penalties of sec. 13, it  must be slio\~.n that s l~ch person lodged or 
offered to lodge transient guests. Ibid. 
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§ 1. Uniform Rule and Discrimination. 
There is tio provision of the X.  C. Constitution directly forbidding the Legis- 

lature to pass any law releasing or remitting taxes. Raleigh u. B a n k ,  286. 

3 3a. Tax Rate. 
The total tax assessment by a county shall not exceed the constitutional 

limit for general purposes, except when levied for a special purpose and with 
the special approval of the General Assembly, by special or general act, S. C. 
Const.. Art. I-, see. 6 ;  and Cumberland County is authorized by the Act of 1923, 
now C. S . ,  1297 (Sy2), to levy annually five cents only on the one hundred 
dollar valuation, for  maintaining county homes for the aged and infirm and 
for similar purposes. Conceding that  C. S., 12W (2S),  and C. S., 1335, consti- 
tute special approvnl of the General Assembly for unlimited levy for a special 
purpose, they are  general acts and conflict with the provisions of thcl later 
act of 1023. l?. I?. 2;. Gzimb(r1nnd County, 750. 

3 IS. Inheritance, Estate and Gift Taxes. 
The inheritance tax of the 1939 Revenue Act is not a tax 011 the property, 

but on the transfer of the property; and, while there must be an  identity of 
the property, which i s  the subject of the transfer and claimed to be recnr- 
rently lased. to qualify for the exemption provided in sec. 12, the exemption 
is allowed only to the transferees as  set out in sees. 3 and 4. Va1r.11 title 7:. 

Gill, CO??~?.. of 1 2 w r ~ u e ,  396. 
The esemptioils from recurrent inheritance tases within two years, allowed 

under sec. 12 of the Revenue Act of 1939, are applicable only to immediate 
currclrt t m l ~ s f r r s  of property upon which the tax is imposed; and the reln- 
tionship as  wt o i ~ t  in secs. 3 and 4 must esist  between the transferee and the 
immediate decedent from whom the property has been received. I b i d .  

Where inheritance taxes, under the Revenue Act of 1039, are paid 011 prop- 
erty passing from n wife's estate to her husband, who dies within less than 
two years thereafter leaving the same property to a sister of his tleceasecl 
wife. a second inheritance tax must be paid thereon. Ibitl .  

JVhere three donees have notice that  the U. S. Commissioner of Interllnl 
I<t3vcnne has assessed agnillst them a large gift tax liability. for the whole 
of whic211 each is liable, and all file petitions ~ v i t h  the I3onrd of Tax Appeals 
for n redetermination of the deficiency, and pending a hearing, one of the 
donees secures an  :rdjnstment and, aft-er notice to the others. who failed to 
appear and mnlte defenses. pa1:s the same, the donee so paying the entire 
assessment is entitled to contribution from the other tvo.  Sebcl 2;. Sr'bel ,  676. 

3 19. Property of State and Political Subdivisions. 
While the Constitution of Korth Carolina provides: that  property belonging 

to the State or to municipal corporationi <hall he esempt from taxation (Art.  
V, SPC. 5) ,  : ~ s e ~ n e n t s  on public ?chool property for special benefits thereto. 
cnofed by the improvement of the street on wbich it abuts. are not embraced 
w ~ t l i i ~ i  the prohibition. Rrrlrcgl~ c. Pzibl~c School Sustrnz. 316 

9 23. Valuation and Revaluation. 
Ma?rdanlus is a proper remedy to compel the Korth Carolina State Board of 

Assersment to perform a public duty of a ministerial nature imposed hy statute 
-but not to control them in the exercise of any discretion. The assuming of 
jurisdiction for ac;sessments over the railroad lines of common carriers and 
rcportilig to the srjel:i l  countiec; their quota< of rnli~ation thereof may be 
regarded nc; ministerial duties. TT'cci-yen a. Vacwell. 604. 
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Where a railroad, under a n  order  of t he  In ters ta te  Commerce Commissioi~, 
abandons i t s  operations a s  a common carr ier  011 a portion of i t s  road, cancels 
i t s  tariffs over same and thereaf ter  does not operate over such portion of i t s  
line, except to  haul  away the  scrap  a s  the  roadbed is  d ismai~t led  a n d  salvaged, 
i t  ceases t o  be vested with a character  which wonld bring il within the juris- 
diction of t he  S t a t e  Board of Assessment fo r  appraisal  and  tasa t ion .  C. S. ,  
5951 ( l 0 3 ) ,  et seq. I b i d .  

§ 40c. Foreclosure of Tax Lien. 
Where the  judgment of foreclosure, in a t a x  suit. C. S.. 7090, nlithorizetl a 

sale, in default  of paymelit of al l  taxes,  etc., on o r  before sixty days  from the  
da t e  of the  jntlgment, and  the  o r i g i ~ ~ a l  sale was  held within fiistj- days of slich 
date  and  a f t e r  two resales, the  last  of which was  held more thi111 three months 
a f t e r  the  date  of t he  j~ idgment ,  t he  sale wns  finally cons~imm;lted, there was  
ample opportunity to redeem, and  sale and  co~itirmation a r e  valid. Park,  ZIIC. ,  
c. Rri i r?~ ,  502. 

111 n sn i t  to  enforce n t n s  lien (C.  S., 7087) by foreclos~ire (C'. S.. 5090), 
where the  affidavit, orders and notices appear  snfiicient in form to constitiite 
service by publication upon all  persoils named therein, both adnlt  and minors, 
the i r  heirs and  assigiis, linowii ant1 u11liiio1~-11, ('. S.. 484 ( 3 )  and  ( i ) ,  yet, 
minors. if any, must be represented by glinrdinn, or gnnrtliau r r d  lifcrit .  other- 
wise slicli minors a r e  110: b o ~ u i d  by the  jutlgrnents i n  t he  a':tioii. C.  s.. 4T,1, 
4.52, 423, and  JIacli i i~ery Act of 1030, ch. 310, Art.  S V I I ,  sec. 1719 ( e ) .  Zbid. 

I n  the  absence uf f raud,  o r  the  linowledge of f raud,  one who lnircliases a t  n 
jlitlicinl sale, o r  who purchases from one who purchased a t  s ~ i c h  snle, is  re- 
qniretl only to look to  the  proceeding to  *re if tlw court  hnd jnrircliction of t h e  
pnr t i rs  and  of t he  subject matttlr, ant1 t h a t  the  jlitlgmelit on i t s  face :~ntl iorized 
the sale. I b i d .  

\T'here the  record in n t n s  foreclos~ire proceetlilig s l io~vs  a n  1in1iiion.n par ty  
i n  interest ,  without e~ ide i i ce  and  finding tha t  lie left  110 minor heirs and  110 

other heirs not hefore the court ,  tlie jlidginent confirming the  snle :rnd deed to 
the  purc.1inser a r e  inrnliti a s  to tlie interest  of ;lily millor he..rs of snch party.  
Zbid. 

111 a n  ac t io~ i  to foreclose n t a s  l i m  on liintl. C .  S.. 5000, t he  mere i~iatlrqnacy 
of t he  price bid therefor is  not s~iffic.ie~it to nvoitl the  snle and  cn~icel  the  deed 
to  the  plirchaser. ~ii i less some rlemriit of f r : r~~ t l ,  snl?pressioii of hidtling, o r  
o th r r  unfairness in tlie snle appears.  I)rclili~t f'riu~tl!/ 1 . .  E::( 71. 531. 

111 ac-tions to foreclose l in is  fo r  tleliliqneut tast's or special nssc'ssments, tlie 
judgmrnt obtained constitutes a lien i ~ r  r(,111 nntl the owner of the  property is  
not prrson:illy liable fo r  the  payment thereof. I1w.r  1 ' .  T c ~ ~ r p l c t o ~ c .  645. 

8 42. Tax Deeds and Titles. 
d person. ~ in t ler  ally legal or morill ohligntioii to pny tases ,  ca1111ot by nrg- 

lecting to pay the  same ant1 allowing the  l i~nt l  to I)? sold in coiiseq~it~iicr of snch 
neglect, atltl to  or strrngtlwn his  title by l?nrcli:~sing at  t he  s:\lr h imwlf ,  o r  by 
s~ihseqnently l )nyi~lg  from :I s t ranger  who pl~rch;~set l  nt  tlit, s;llc. Stcl l  1'.  

T1.118t P o . .  Z50. 
TENASTS I N  COJIJIOS. 

5 3. Title of Tenants. 
A11 eschnnge of tlretls l)y tennnts in common. where the  11lirpose is  clearly 

parti t ion,  tloes not create or confer lipon the  1):irties any new ? r  different t i t l e ;  
and wlierr n 11nsl)alltl. in snch a partition. is  mntle ;I joint grnntee ~v i t l i  h is  wife 
he  acq~i i ree  no title. U t t r h ~ t t  z'. I ~ ] j d f l ,  333. 
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TORTS. 

5 4. D e t e r n h a t i o n  of Whether  Tort  Is Joint  o r  Separable. 
In  an action by a city, for contribution a s  joint tort-feasors, against defend- 

ants, alleging that  a judgment was taken against the city, for injuries sns- 
tained by a pedestrian stumbling on a stake-on the property of defendants and 
~ e r y  near, but not on, the city sidewalk, a demurrer to the complaint should 
hare been sustained, as  it  discloses no actionable negligence against the vity to 
which the conduct of defendants could have contributed. Charlotte  v. Cole, 
106. 

5 3. Liabilities of TorGFeasor t o  Person Injured. 
The liability of joint tort-feasors to one who has sustained an injury through 

their common negligence is joint and several; and the injured party may sue 
either of them separately or any or all of them together, a t  his option. Char- 
nock v. T a y l o r ,  360. 

In  so f a r  a s  plaintiff is concerned, when he has elected to sue only one of 
joint tort-feasors, the others a r e  not necessary parties and plaintiff cannot be 
compelled to pursue them: nor can the original defendant avail himself of 
C. S.. 618. to compel plaintiff to join issue with a defendant he has elected not 
to sue Original defendant cannot rely on the liability of the party brought in 
to  the original plaintiff, but mnst recover. if a t  all, upon the liability of such 
party to him. Ibzd. 

9 6. Right  t o  Contribution Among Tort-Feasors. 
Where a judgment has been obtained, arising out of a joint tort, and only 

one of the joint tort-feaiors was a party and judgment against him alone, to 
enable such judgment debtor to recover, under C. S., 618, against the other 
joint tort-feasor, he muqt allege and prove, in  an action d~ ~ o v o ,  the negli- 
gence of his alleged joint tort-feasor, the defendant, and his duty of contribu- 
tion. Charlotte  v. Cole, 106. 

If there is no right of action in the sovereignty where the alleged tort 
occurred, there is none anywhere. Cltarnock v. I'aylor, 360. 

Under the common law there is no right of action by one joint tort-fensor to 
enforce contribution from another, and Tennessee follows the common law. 
I b i d .  

I t  was not the purpose and it  is not the effect of C. S., 618. to create a raube 
of action in contribution between joint tort-feasors when the lex locr delrct~ 
gires none. Ibrd. 

In so fa r  a s  plaintiff is concerned, when he has elected to sue only one of 
joint tort-fensors, the othrrs are  not necessary parties and plaintiff cannot he 
compellrd to pursue them; nor can the original defendant avail himself of 
C.  S., 618, to compel plaintiff to join i.\ue with a defendant he has elected 
not to sue. Onginal defendant cannot rely on the liability of the party 1)rought 
in to the original plaintiff, hut mast rt1coIer, if a t  all, upon the l~abilitg of 
wch party to him. I b i d .  

One of several defendants, in an action for wrongfnl death aricing out of a 
joint tort, may hare  still another joint tort-feasor brought in and made :i 

party clefendant for the purpose of enforcing contribntion, where plaintiff's 
right of action against such other tort-fensor, originally iubsisting, has  been 
lost by the lapse of time. C. S.. 160. Cl'odfrc?/ 1.. Pozcw Go., 647. 

In actions arising out of a joint tort, nherein judgment may be rendered 
against t n o  or more per-on$ who are jointly and severally liable, and not all 
of the joint tort-feaqors have been made parties, those who are wed may a t  
any time before juclgment, upon motio:!, hare the other joint tort feasors 
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TORTS-Con tinued. 

brought in and made parties defendant in order to  determine and enforce 
contribution. Indeed, the right of contribution may be enforced after the 
liability to the injured party has heen extinguished by payment of the judg- 
ment and its transfer to a trustee for the benefit of the paying judgment 
debtor. C. S., 618. Ibid. 

At  common law no right of nction existed between or  lmong joint tort- 
feasors who were in pari delicto, so that  the right necessarily depends upon 
the terms of the statute. C. S., 618. Ibid. 
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3 6 .  Construction of instructions a n d  
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Woods v. Roadway Express,  2 6 9 ;  
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VIII.  Issues a n d  Verdict .  
3 7 .  F o r m  a n d  sufficiency in general .  

Winaler  v. Miller. 1 5 .  
3 8 .  conformi ty  to pleadings a n d  

evidence. A b r a m s  v. Ins.  Co.. 
5 0 0 .  

X. Motions Af ter  Verdict. 
49 .  Motions to  s e t  as ide  a s  being 

aga ins t  weight  of evidence. 
F r a n c i s  v. Francis.  4 0 1 .  

5 2 .  Agreements  a n d  waiver of jury  
t r ia l .  Chessm3n v. Container Co., 
R 7 R  - .  -. 

5 4 .  Findings  a n d  judgment .  F i s h  
v. Hanson,  1 1 3 ;  S. v. Griggs,  2 7 9 .  

§ 4. Continuance. 
The allowing or disallowing of a motion for a continuance is vested in the 

sound discretion of the trial judge and his ruling thereon is not reviewable, 
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\\,here there is no inanife\t a b u v  of such discretion. S. I.. Lippard. 167 ; 5'. v. 
Farrell, 321; S. c.  RISE^^, 747. 

Where a criminal prosecution is continued tc. the nest regular term and prior 
thereto called L'or trial at a spccial term, theie i. no error for the court to 
refuse a continu;~nce to such regular term, on the ground of the unavoidable 
absence of a material expert witness for defense, i t  appexring that  the wlicitor 
agreed not to offer evidence on the facts, which it wai: alleged mould be denied 
by such absent witness. S. v. Rising, 747. 

# 11. Consolidation of Actions for  Trial. 
Where actions are  pending in the same court, a t  the same time, between the 

same parties and inrolving substantially the same facts, they may be consoli- 
dated. This principie applies to tax foreclosure snits. C. S., 7987, 7990. Park, 
Inc., v. Brin~z ,  302. 

# 14. Objections a n d  Exceptions. 
In a criminal prosecution objections to the evidence of State's witness must 

be made to questions a t  the time they are asked and to answers when given. 
Objections not so taken in apt time are ~vaived. S.  c. Hunt, 173. 

I n  a trial before a referee, where by written stip~ilation counsel on both 
sides agreed, in lieu of offering oral evidence, that ihe stenographer's transcript 
of the sworn testimony of the witnesses a t  a previous trial of the case in the 
Superior Court, together with exhibits, should constitute the evidence before 
the court, there was no error. when this evidence was subsequently offered 
before a jury, for the court to decline to rule on the objections interposed 
when the evidence was originally offered, i t  appearing from the record that 
the only objections originally interposed were to testimony which was com- 
petent. Cheseon v. Contaivw Co., 378. 

# 15. Motions t o  Strike Out. 

A motion to strike out testimony, to which no objection was aptly made, is 
addreswd to the discrrtion of the trial judge, and his ruling, unless ahuse of 
discretion appears, is not subject to review on appeal. R. 1;. H z L ~ I ~ ,  173; S. I. .  

Hcrndon, 208. 

# 17. Admission of Evidence for Restricted Purposes. 

Where evidence, admissible only for the purpose of attacking the credibility 
of a witness, is admitted generally without objection. there is no error in the 
court's failure to so restrict i ts use. Rule 21, Rules of Practice in the Slipreme 
Court. R. v. McKir~non, 160. 

3 19. In Fkgard to  Evidence. 
The trial court shall not intimate or  give an  opinion to the jury mhether a 

fact has been fully or sufficiently proved, this being the true prolince of the 
jury. 8. v. DeGraffenreid,  461. 

I t  is the prerogative of the court to supervise and control the introduction 
of testimony, and  hen a question arises as  to whether evidence was offered 
and admitted, i t  is the duty of the judge to decide. C'zirlee v. Scales. 788. 

5 22a. C;onsideration of Evidence, in  General. 

On motion for judgment of nonsuit the evidence is taken in the light most 
favorable to plaintiffs, who are entitled to the benefit of every reasonable 
intendment upon the evidence and every reasonable inference to be drawn 
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therefrom. Tl'ingler 2,. Vi l l e r .  1 ; ;  R 0 . s ~  C. G r c ~ l c o f f t ~ d  Corp.. 230;  Crone r. 
Fishel., 636. 

A motion to  nonsuit tests tlie sufficiency of the eridence to car ry  the  case to  
the  jury a n d  support  a recovery. The question thus  presented i s  a qnestion of 
lan7 and is  always to be decided by the  court. ( 2 .  S.. 567. W a r d  v. Smith .  141. 

A r r ~ f ~ i s a l  to  admit  competent evidence, which, when considered with all  the  
other evidence, fails  to  make out  a case fo r  the  jury,  is  harmless error.  The 
Iwrtlrll is  on tht. appe l l i~ l~ t .  not only to  show error,  hut prejudicial e r ror .  f2ihh.s 
2 . .  I21ts.x. 340. 

TT'ht~n the o111y tlcfendants, who have any  interest  adverse to  tlie phintiff .  
move for  j~iclgment of nonsuit, C. S., 5G7. which is  granted,  objection and  
rxceptiol~ t l~ere to ,  npon the theory t h a t  only some of defendants lodged the  
~ n o t i o ~ l .  :ire untenable. Dncrylr t r y  c. Daugh,tr!/, 5%. 

Upon a motion fo r  j i~dgment  a s  of nonsuit, C. S., Z67, a t  the  close of a l l  the  
evidence the  court  will consider only the  evidence which tends to snpport  
the  plaintiff's claim. Stcll z'. l 'rxst  Co., 550. 

I n  proceetling to caveat a will motions a s  of nonsuit o r  reqnests fo r  direction 
of a verdict on the issues n i l1  be distlllowed. Itr re W i l l  of 1Svn)is, 206. 

22b. Sufficiency of Evidence.  
I n  considering a motion for  nonsuit a f t e r  al l  the  evidence of both sides, t he  

defendant's eridence nnless favorable to  t he  plaintiff, i s  not to  be talien into 
consideration, escept when not in conflict with plaintiff's evidence, i t  may Iw 
used to espla in  o r  malie clear t h a t  n7hicli ha s  been offered by plaintiff. Grogor!/ 
I-. Ins.  Co.. 124: Pnppns 1;. Crist ,  265. 

I n  a n  action by plaintiffs to have a t a x  deed to  t he  f emc  defenclant IIarrel-  
son set  aside a s  franrlnlent o r  to h a r e  grantee declared a trustee,  n.here the  
evidence tended to show t h a t  t he  Harrelsons were plnintiffs' renta l  agents m ~ t l  
a s  such allowed the  property to be sold,for taxes  and  fcnzr defendant Harre l -  
son boilght same a t  t ax  sale and  sold pa r t s  thereof to t he  o ther  defentlants, 
one of them paying a consideration and  the  others none, judgment of  onsn snit 
was  proper a s  to  t he  purchaser who paid a consideration, and improper a s  to 
all  other defendants. Rcllcrs v. Hurrclso??, 138. 

In  a snit  on a note. \vhich appears to he i u ~ i l r r  seal \~ i l :h  clefentlant nntl 
another  a s  joint makers  or Joint  obligors, plaintiff malies oiit ;I ~~ri~lrrr  f r rr i~~  
rase  by offering the  note, ant1 motion fo r  nonsuit should 11i1rt. 1)ee11 tlc~nied. 
Lce 1;. Chon, blcc. 146. 

Where the  only e~idc11c.e to swt t l in  the  canse of action allege11 by plaintiff 
i s  incompetent, biit erronoonsly atlmittetl, and  a n  appeal is  taken 1,)- tlt.fentl:lnt 
from the  refnsal  of jndgment of nonsuit thereon, th is  Court  will not o re r rn l r  
tlie tr ial  court  nncl g ran t  the  nonsnit. Gibbs z.. Ritss. 340. 

In  a petition for  parti t ion,  converted into a n  action in ejecntment by defend- 
ants '  p l e :~  of sole seizin, where a common sourre of t i t le is  nrhnittetl and the  
d e s c r i p t i o ~ ~ ,  in the  deed relied lipon by defendants, does not s l~f ic ient ly  itlentify 
the  locfts i~r q f to  :IS n pa r t  of the  land conveyed, withont resort  t o  r~it1eilc.e 
ti(~1tors the  deed of defendant, a jndgment of nonxnit a s  to plaintiff is  erroncons. 
I'oel v. Cnkt is, 3%. 

Where plaintiff was  injure11 in a n  aeroplime crash,  the  pilot being negligtwt 
in not having a license. there is  no evidence tha t  th is  negligel~ce was  the  proxi- 
mnte ranee of t he  in jury ,  tlie doctrine of ws ipsn loqfritccr does not :~pgly.  :~n t l  
jndgnicmt a s  of nonsnit w:~s  proper. C. S.. 5Gi. S~rti th 7.. TTTl~itle!/. 534. 

In a snit  11y plaintiff. g r i ~ n t o r  and debtor in a deed of trust on la11c1, :~g:. i~inst  
clefr'ndants, holtltlrs of the t lct~t ,  for  a n  ncco~u~ t ing ,  upon motion fo r  nonsr~it  :kt 
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the  (.lose of all  the  evitlence. which tendetl to  sho\v t h a t  plaintiffs rented the  
lands ant1 the writs \\-ere paid to t he  said holders of the debt to he applied 
to t he  clel~t :ind interest  and  tnses ,  the  said holders of tlie deht allowing t11r 
11ro1)ert!- to h r  sold for  tnses  : ~ n d  11ecornii1,g the pnrchaser : ~ t  the t i ts  snle, it 
w:rs rrrtrr  for  the  ~ . o t ~ r t  to  allow the  rnotio~i, on tlie grtluntl of (1) 1;tches o r  
( 2 )  ad\-t3rstz l~ossc~ssion ~ n ~ d e r  a valid t i ~ s  tlwtl. Stc.11 1 ' .  Trttst f'o.. 3.70. 

TVherc~ ph~intiff  and two of tlcfeiiclilnts. iu forming a par tnership  agreed t o  
11urchnse n certain lot, t i t lp to 11e taken in the  name of the  partners,  mitl 
plaintiff 11aitl one-third of the  tlown payment to one of tlcfendants, who with 
the  o ther  defenilant \\-as to tnlte cnre of the  balance, and  the  defendant to 
whom the  money \vas paid took title to  the  property in himself and his wife. 
without the  Iino\vlctlp.cs of the  other partners.  there is  evidt,nce of a par01 t rns t  
and motion for  j l~dgrnrnt a s  of nc;nsnit wns properly overrnled. T h o ~ t ~ p a o t ~  
2.. Davis.  7!E. 

5 23. ('ontradictions and niscrepancies in Evidence. 
I',qnivocatiuns, tlihcrepancies, nntl contrndictione, in plaintiff's evitlencse affect 

i t \  credibility only and  do not jn i t i fy  withtlrawing the  evidence from the ju r j .  
IVclrd c. S i~ t t t h .  141: Rnnl, c. Zits. C'o.. 390. 

§ 27c. Directed Yerdict in Favor of Defendant. 
TT7here plnintiff's ~ v i d e n c e  i s  positive on the vital  questio~i involved npon his 

direct e s a n ~ i ~ ~ n t i o n  and  on cross-examination ambiguous, but not diametrically 
opposed to tha t  on his examinatioll-ill-cl~ief. the defendant is  not entitlctl. ( I I I  

plaintiff's evidence. to a tlirected vertlict. .lirdt~eu.s L-. Ins.  Co.. 583. 

# 29a. Fokn1, Requisites and Sufficiency in General. 
A charge i s  to  be construed contes t t~nl ly  and not by detaching clauses f r o n ~  

their  alqlroprinte setting. S. 1'. Ctl(,u. 39: S. 1'. Hutid, 173 ; S. 1..  Tricks, 384. 
A jntlge in his charge to the  jtrry sho111d present e r e ry  snbstantial  ant1 

essential fenture of the  case embraced within the  issues and  arising on thtb 
evidence nnd this withont any  special prayer for instructions, which is  only 
Ilec.csh:lr)- ill rrferc3nce t o  wbortl inxte m;~ttc.rs. C. S., 564. XcSeilZ 1 . .  .1fcXr~ill. 
1%. 

The  judge. ill his c.h:~rgc to t l ~ r  jury,  a l~ould  segregate the  material  fac ts  of 
the  case. a r r ay  the  fac ts  011 both sides, and  n111)ly the pertinent principles of 
law t o  each. so tliilt the jury may clecide the  case according to the  credibility 
of t h r  \ \ - i t~~rwc, ,  illit1 the weight of the  cvitlence. C. S.. 564. S. v. Fr iddl r .  2 5 5  

Thc  conrt is  not  required to  charge on a sulwrdinate fea ture  of the case ill 
the a b v n c e  of a request therefor a t  the proper time. S. r.  Camcrn)t, 464. 

Since the  charge should he conside~wl  contextually, i t  is  not essential t ha t  
tlie conrt c.li;rrgc tlie jury a s  to the law in connection with each contenticm of 
t he  parties. The  better rule is fo r  t he  court  to give (1) a summary of t h t ~  
evidence : ( 2 )  the  contention of the  parties : ant1 ( 3 )  a n  explanation of the  law 
arising on the facts. 5'. c. Redferw. 331. 

a 29b. Statement of Evidence and Explanation of Law Arising Thereon. 
E ~ p r c \ s i ( ~ l ~ \  in a n  opinion a r e  to hc interpreted in connection with the fac  

tun1 situation nntler r rv iex .  Rllo-s L-. B!lcrs, 85. 
When the  cmirt nndertakes to charge the  jury upon a particular phaqe of 

the  evidence, i t  must  s ta te  the  law applicable to the  respective contentions of 
each party thereupon. Cab Co. v. Sanders, 626. 
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An exception to the court's charge, that  i t  failed to state in a plain and 
correct manner the evidence and law arising thereon as  provided in C. S.. 364, 
is a broadside exception and presents no ql~estion for decision. Raird c. 
Baird, 730. 

30. Conformity to Pleadings and Evidence. 
Where the court in its charge submits to the jury for their coi~sideration 

facts material to the isslir, which were no part of the evidenre offered, there 
is pre.indicia1 error. Czirlce T. Scales, 755. 

# 31. Expression of Opinion by Court. 
A statement of the court, made prior to the time the case mas called for 

trial, indicating that he would not t ry  the case until defendants were appre- 
hended, does not violate the statute (C. S., 361) ,  since this statute relates only 
to the espresoion of opinion during the trial of the case. S.  .c. Ltppord. 167. 

S o  judge a t  any time during the trial of a cause is permi'ted to cmt  doubt 
npon the testimony of a witness or to impeach his credibility. The cold neu- 
trality of an impartial judge should constantly be observed, a s  the slightest 
intimation from the bench will always have great weight with the jury. C. S., 
264. AS. v. AI (S~OII ,  203. 

The trial court shall not intimate or g i ~ e  an  opinion to the jnry vhether n 
fact has been fully or  sufficiently proved, this being the true province of the 
jury. S. v. DeGraffenreid, 461. 

The use of the formula "the evidence tends to show" is not a n  esprecsion of 
opillion upon the evidence in violation of C. S., 564. Tl~ompsou x. I l t r r i s ,  792. 

F, 32. Requests for Instructions.. 
A judge in his charge to the jnry should present every substantial and essen- 

tial fenture of the case embraced within the issues and arising on the evidence 
and this without any special prayer for instructions, which is only necessary 
in reft,rence to subordinate matters. C. S., 564. J l cSe i l l  c. JlcSe~ll .  175; 
S. D. Friddle ,  255. 

If a litigant desires a fuller or more detailed charge by the court to the jnry, 
i t  is incumbent upon him to ask therefor by presenting prayers for special 
iastructions. Woods v. R o a d w a ~  Empress, Inc., and S~oanlz c. Roadway Ex- 
press, Inc., 269. 

The court is not r e ~ u i r e d  to charge on a subordinate feature of the case in 
the absence of a request therefor a t  the proper time. S .  v. Ca?r~(rotl. 464, 

5 33. Statement of Contentions and Objections Thereto. 
On a criminal prosecution, objections to the cwnrt's stntemfnt of the conten- 

tions of the State and the defendant, in its charge to the .jury. will not he 
sustained, where no unfairness appears therein and the contentious a s  stntetl 
were predicated on reasonahle deductions from the evidence. 8. c. Canloon, 
464. 

While the judge was stating the contentions of the parties ill a crinii~ial case. 
objection was made by defendant that  a certain witness dld not testify as  
stated by the court and the court a t  once instrncted the jury that  they werr 
to be governed by their ow1 recollection of \vhat the witness said, there is no 
reversible error. Ibid. 

Exceptions to the court's statements of the evidence are  untenable, where i t  
does not appear in the record that  the alleged errors were called to the atten- 
tion of the court in time to make correction. S ,  c. Risiug, 74'1. 
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# 55. .addit ional I ~ ~ s t r u c t i o n s  a n d  Redcl ibera t ion  of J u r a  . 

# 36. Const ruct ion  of In s t ruc t ions  a n d  G e n w a l  Ru le s  of Review. 

JVllere t he  court charget1 the jnry tliat they might convict t1efentl;luts of 
r;rpe, o r  of the. Itxsser t1egrt't.s t l ~ t ~ r e o f ,  a s  they should find f rom tllc evit1e11c.r. 
failing to state.  a s  to clue t le fe~~t lxnt ,  t lmt t l w ~  might also find him "not guilty." 
ant1 the c,onrt tl~t,re;~ftcar r~c111le~l  the  jnry :111(1 i ~ g i ~ i n  cle;trly instructtvl the  
jury  tha t  they might f i ~ ~ t l  tlt.fc~ntl:~nts "not gnilty." in t t ~ r m s  wliic~h conld not 
liar-e heen misunderstootl. 110  l ~ r t ~ j ~ ~ t l i c i ; ~ l  tJrror is m ; ~ d e  to appear.  S. 1 ' .  Hiirrt. 
173. 

Er ro r s  in the  court's c,l~urge, on : I I I  issue ;~ns\vc.rt~tl in favor  of the  party who 
~ n a k e s  the  exceptive assignments of clrror, tare liarrnless. To  be reversil~le. the- 
e r ro r  m w t  he material  ill111 prejudicial to ;~l,pell;int's rights. l ~ o ( ~ 1 . s  1'.  h'o(l(7- 

~ccc!~ E ~ p r c s s .  Itrc.., and A~cutor c .  Rocidrcw~ Espt.c,.sa. Itrc., %!1. 
Where the  court ,  a t  the t ime t e s t i n l o ~ ~ y  i s  n - i t h t l r i ~ ~ ~ n ,  definitely i n s t r w t s  

thc  jnry not to consitler same, there i s  n presumption on appeal t11;rt tlicn ,jlllT 
obeyed snch instruction, unless prejndict, uppears o r  is  shown by appel l i r~~t .  011 

whom the  burden rests. X. 1.. Viclis, 3S4 

5 37. E'orm a n d  Sufficiency i n  General .  

Where a stipulation is  entered into hy connsel for  plaintiffs and clefe~~tlnnts 
t ha t  only one issue may he submitted to the  jury and  the  parties waive the  
submitt ing of any  other  issue, o11 a ~ p e n l  the Court's consideration i s  l imi tc~l  to 
those r x c e ~ ~ t i o n s  and assignments of er ror  hearing on the  single issue snbrnittctl 
by consent. TT7iiiglcr r.  .lfiller.. 1,;. 

a 38. Conformity  t o  Pleadings  a n d  Evidence.  

I n  a n  nction to recover under thcl trrnis of ;I lifc i n s u r a ~ ~ c e  policy, where 
plaintiff also alleges a wrongful c;n~crllat ion of the  policy, snch allegation is  a n  
adtl i t in~ial  c,:rIrse of :tction and. defentlant > ~ t l ~ n i t t i n g  the  cancellation, it was  
er ror  fu r  the  tr inl  ronr t  to refiise to hnl~mit :III  issue on the  qnestion of such 
cancellation. dbi.cr)~rs 1;. Ins.  C'o., ,300. 

# 49. Motions t o  S e t  Aside  Verdict  a s  Being d g a i n s t  Weigh t  of Evidence.  

The  allowance o r  denial of x motion t o  set  aside the  verdict, on the gro~rntl  
of an excessive recovery. i \  within the somitl discretion of the trinl jnilgr. 
F f - awts  r. Flancls ,  401. 

9 32. Agreemen t s  a n d  \Vaiver of J u r y  Trial .  

While the ancient mode of t r ia l  hy jury has  bcen preserved in our  ~ ~ r e s c n t  
Constitution, Art. I, see. 19, t he  right in civil cases may be waived (Art .  I V ,  
see. 1 3 ) ,  and  in reference cas ts  the failure to  except to  the  findi11g.s of the 
referee o r  properly to preqerve the right to  jury t r ia l  ha s  been uniformly hrld 
to constitute a waiver. Clies~oti L.. C O N ~ U ~ ) I C ~  CO., 375. 
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f j  54. Findings and Judgment. 
Findings of fact by the court, when a jury trial has  been waived by consent, 

will not be disturbed on appeal, if based upon competent evilence. C. S., 569. 
Fish v. Hansoqz, 143. 

Where the court below in denying a motion made no filldings of fact on the 
point involved, but there was evidence to support the ruling and no request 
mas made that the facts be found, it will be presumed on appeal that the court 
found sufficient facts to support i ts  conclusions. S. c. Griggs ,  279. 

TRUSTS. 
5 l b .  Par01 Trusts. 

The section of the English statute of frauds relating to parol trusts has not 
been enacted in Sorth Carolina and our present statute, G. S.. 22-2, has no 
application to such trusts and does not prohibit their establishn~ent by par01 
evidence. And such proof is not a violation of the rule prohibiting par01 evi- 
dence to contradict, alter or explain a written instrument. Ti~onlpoo?~ v. Davis, 
792. 

The fact that the title is an estate by the entireties presents no obstacle to 
the enforcement of the equity of a parol trust, if properly sho~vn to exist. 
Ib id .  

While the evidence to  establish a parol trust must be clear, strong and con- 
vincing, i t  is the province of the jury to say whether it  is  of that nature. I b i d .  

Where plaintiff and two of defendants, in forming a partrership, agreed to 
purchase a certain lot, title to be taken in the name of the partners, and plain- 
tiff paid approximately one-third of the down payment to one of defendants, 
who with the other defendant was to take care of the balance, and the defend- 
ant to whom the money was paid took title to the property in himself and his 
wife, without the knowledge of the other partners, there is etidence of a parol 
trnst and motion for judgment a s  of nonsuit was properly overruled. I b i d .  

In a suit to impress realty with a parol trust in favor of a partnership, there 
is no reversible error in  the admission of evidence of the partnership affairs, 
occurring after a reference for an accounting, showing that profits were used 
to enhance the value of the realty in question and that  rents from such realty 
went into the partnership fund. Ibid. 

In a suit to impress realty with a parol trust for the benefit of a partnership. 
where proper instructions have been given, there is no error in the submission 
of the issue, "Do defendants (naming them) hold the legal title to the prop- 
erty described in the complaint as  trustees for the partners (naming them) ?" 
Ibid. 

fj Id. Charitable Trusts. 

Where testator devised realty to his wife and another for life, remainder to 
plaintiff, a charitable corporation, to apply, after paying upkeep, to its mainte- 
nance, but should plaintiff refuse this gift or reject it, then to testator's heirs. 
and life tenants, who are ilolv dead, allomc~d the property to deteriorate and 
some of it  burned, all without action for waste hy plaintiff, v.ho haq sold arid 
leased some of the property and contracted to sell the remai ider, there is no 
forfeiture, abandonment, refusal or rejection of the property. The gift is not 
:I charitable trust but is a fee simple remainder, subject to rererter upon a 
failure to accept or a rejection after acceptancc3. Oxford Oq~ltnr~age z'. Kit- 
trell, 427. 
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# 16. A r t s  a n d  Transact ions  Creat ing  Resul t ing  or Const ruct ive  Trus ts .  

I n  a n  action Ry plaintift's to h a r e  a t ax  deed to  the  fcnlr. defendar~t  IIarrel-  
son set aside a s  f r audu le i~ t  or to have grantee declared a trustee. where the 
evidence tended to show tha t  the  Harrrlsoiis  were plaintiffs' rental  agents autl 
a s  snc11 allowrd the  property to be sold for  taxes  and  fcmc defendant H;irrrl-  
son bought same a t  t ax  sale and  sold pa r t s  thereof to t he  other defendants, one 
of them p a y i i ~ g  a consideration and the  others none, judgment of nonsuit w i ~ s  
proper a s  to the  purcliaser who paid n consitleration, and  impfoper a s  to 
all  o ther  clefendants. b'ellrrs c. Hurrelson. 138. 

1 ;TILITIES C'OMJIISSIOX. 
4. Appeal.  

The jurisdiction of the  courts over regulations fo r  "public convenience :uid 
necessity," made by Sta te  administrative bodies, in accordance with statntes.  
is neither original nor wholly judicial in character,  and  i t  i s  not the  intent of 
such s ta tu tes  t h a t  t he  public policy of t he  Sta te  shall  be fixed by a jury.  
Z-tilities C'onrmission c. Trucking Co., 687. 

While on appeal from the  Utility Commission to the  Superior Court  the  
provision of the  s t a tu t e  has  been interpreted to mean t h a t  the  t r ia l  shall  I)e 
dc r ro~o .  i t  also provides t ha t  the  dec8isiorr o r  drtei-mination of the Comniissioll 
"shall be prinlct fac i r  just and reasoliable." C. S., 1098. I b i d .  

JVhrre oil petition of ; ~ n  interstate trucliin# company. operating across the 
State>, t o  the  r t i l i t i e s  Commission for  the privilege of in t ras ta te  business on 
par t  of i t s  lilies. tlir Conimission finds, on competrnt  evidence, t ha t  the  present 
in t ras ta te  carriers maintain sufficient s che t l~~ le s  to meet the transportatioii 
neetls of the terri tory involved, on appeal to  the Superior Coiirt, there I)eiiig 
no showing sufficient to  overcome the  "prit)icr facie just and  reasonable" dispo. 
\ition of thv m:atlcr hy the  ( 'ommi~sion,  judgmcnt ah of lionsnit W,I\ 
Ibrd. 

Ac n general rule, where a mat ter  is  coinmltted to a n  adminihtrative 
one. who fail. t o  exhaust  the  remedies provlded before such agency 
i~ppe,ll. nil1 not be heard in equity to vhnllenge the  \a l id i ty  of it. 
li'urt Pi1 1.. R. K., 843. 

VEXUE.  

§ 2a. Res idence  of Par t ies .  

If  an  action ije one in nh ich  the rt,co\csry of ~ ~ ' r s o n a l  property is  

proper. 

agencj.  
and I I ~  
orderh. 

not the  
sole or chief relief demanded. i t  is  not removnble to the county iii which the  
persoi~:il property i s  locattvl : but, if the  rccoT-try of specific personal property 
i s  the  principal relief sought, the  action i s  rcmorahle to the  county where the  
property is  situatcLtl. ('. 9.. 463 ( 4 ) .  Chcrrolct Co. c. Cnhoolz, 373. 

Where pli~intiff brings a n  action in the  county of h is  residence, hascd 11pon a 
note sec~iretl  11y n chat t r l  mortgage on a n  :ultomobile, against  three ilrfend. 
ants.  tn-o of wliom execntrd the said note ant1 mortgage and  a r e  residtmts of 
another  connty, and  the third t l e f t ~ ~ d a n t .  who hils possession of t h e  car ,  is  n 
resident of a th i rd  coiunty, the  chief rclief sought is  the collection of the  debt 
: ~ n d  :I claim and  delivery fo r  the  ca r  is  o111y ;~nci l la ry ,  so tha t  the actiott 
should not he removed. Ibid. 
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WATERS AND WATERCOURSES. 

Ij 1. Riparian Rights in General. 
A riparian proprietor who owns no pa r t  of the  bed of navigable waters  h a s  

IIO sevwal  and esclusive fishery therein. Homptoit z-. P u l p  Co., 535. 
Tile public has  a common right to fish in all  navigable waters,  provided t h a t  

riglit is  exercised with due  regard fo r  the  rights of others. Ibid. 

13. Determination of Whether Waters Are Savigable. 
The Roanoke River, at the  place of c o n t r o ~ e r \ y ,  is  a navigable stream. 

1ic1111ptoii 1.. I'it7p Co., 53.5. 

14. Rights of Public and Riparian Owners. 
h riparian proprietor who  o\vns no pa r t  of the  bed of navigable waters  has  

no sevcral and esclnsivc fishery therein. IItrr~zptou c. Pulp  C?., 535. 
The  public h a s  a common r ight  to  fish in all  navigable waters,  provided t h a t  

r ight is  esercised with due regard for  the  rights of others. Tbid. 

Ij 13. Revocation by Testator. 
The fnc't t h a t  a will was  esec~i te t l  in duplicate does not a l te r  the  rule t h a t  

a will left  in the  cnstods of the  t eda to r ,  which c m n o t  he found a f t e r  l l i ~  death,  
ic pre>nmtxl to  h a r e  been intentionally destroyed by him crninlo rwocandi.  
This prehiimption is  of fact  and mny be rebntted by evidence. I n  ye 71'111 of 
11~~11, 591. 

a l6b. Proof of Will and Probate Proceedings. 
The  rule generally followed by the  courts, where the p ro t~a t e  of dnplicdte 

n i l l s  has  been considered, i s  tha t ,  where the  duplicate copy retained b) t h e  
tebtator is  not protlnced o r  i t s  absence satisfactorily accountt'd for, the  other 
copy may  not be admitted to probate. I I ~  re Trill of T a l l ,  591. 

The  fnct t ha t  a will was  executed in duplicate does not a l te r  t he  rule t h a t  
:I u i l l  ltlft in the custody of the  testator,  n'hich cannot be found a f t e r  his death,  
i r  p~'csiimed t o  have lwen intentionally clectroyed by him onimo recocnndi. 
This p re s~~n ip t ion  is  of fact  and  may be rebntted hy evidence. Ibrd. 

Ij 22. Burden of Proof. 
The inteni of the  testator,  a s  espressed in  t he  will, "taking i~ by i t s  corners," 

i s  the "Polar s tar"  guiding t11c Court  in arriving a t  the  proper construction of 
the  language used. Generally two presumptions prevail-(1) against  intes- 
t:lc2y; ant1 ( 3 )  in f a ~ o r  of the  first taker.  Trus t  Co. 1%.  Miller 1. 

Upon filing a c n w n t  to n will the  burden of showing reversil~le er ror  i s  upon 
cnventors. and verdict and jntlgmcnt will 11ol be set aside fo r  harmless e r ro r  
o r  for  mere er ror  nntl no n m c .  To nc3complifh th is  r ~ i u l t ,  i t  must nppear not  
only tha t  there is  error,  but also tha t  i t  is  material  and prejudicial, amounting 
to n tleninl r f  somc snbsta~i t ia l  right. 111 re TI-111 of Coopcr, 34. 

The. f ~ c t  tha t  n nil1 was  c\ecnted in d~iplic.nte docc not a l te r  the rule t ha t  a 
will lcft in the  custody of the testator.  which cannot be found a f t e r  his death,  
ih prc'qnmetl to  hnvr heen intentionnlly destroyed hp him aliiwo vevocandi. 
Thiq prwnmption is  of fnct and m a r  be rebutted hy evidence 1 j 1  ye W 1 1 1  of 
T T 7 0 1 7 .  301. 
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33 23b, 23c. Evidence on Issue of Mental Capacity: Evidence of Fraud, 
Duress or rndue Influence. 

I n  certain known and  definite fiduciary relations, if there be dealing 1)t.tween 
the parties,  on complaint of the  par ty  in tlie power of the  other,  tliv rt4:ltioll 
of itself. and without other cvide~icc,. r a iws  a presumption of f raud a s  u mat tc~r  
of law, whicli t i~niuls the ac t  miless such presnrn1)tion be rebutted by proof t ha t  
no f rand was  committed, and 11o undne i ~ i t l ~ ~ e n c e  o r  moral (111ress csertetl. 
Among these relations a r e  (1) trustee and cc'strti q u c  t ru s t ;  ( 2 )  nttorntxy 311d 
client ; ( 3 )  mortgagor and mortgagee : ( 4 )  guardian and ward  : ant1 ( 2  ) p r i ~ l -  
cipal and  agent. M c S e i l l  c. . ~ ~ c S e i l l ,  178. 

Provisions of a will, and recitals in other writings, may be considere11 hy :I 
jury, ill co~lnection with other evidence. a s  bearing on tlie issue of 1rient;11 
capacity and undue inflnence. I b i d .  

24. Sufficiency of Evidence and Sonsuit. 
Upon caveat to  a will and  issue of d e v i s a v i t  ~ ' c l  11o)r, where there is  no coli- 

flict in tlie twtirnony a s  to t he  due  execution of the  paper writ ing a s  x will alitl 
no evidence of nndue influence o r  mental  incapacity. i t  is  not e r ro r  for  the  
court  to charge tlie jnry t o  answer  the  issne ill t he  affirmative. should they 
find, by the grea ter  weight of the  eviclencr, the  fac ts  to  be a s  testified to 1)y 
the  witnesses and a s  shown hy the  docnmentary evidence. I ! !  w W i l l  o f  El'cr)rs. 
206. 

111 procretli~ig to c:rveat a will n ~ o t i o ~ i s  as of nonsnit or r e q ~ ~ e s t s  for  d i rer t io l~  
of a verdict on tlie issncs will be diballowed. I b i d .  

# 25. Instructions. 
In a n  action to  set  aside deeds and issue of druiscrr i t  ccl 1ro)r. whc.re the 

evidence showed tha t ,  a t  tht. t ime of the  excrution of the  instrnments,  tho  
grantee in the  deeds and tlie execntor nnd principal be~~ef lc iary  ill the  will 
was  the  agent of grantor and tes ta t r i s  and in full  charge of her  business 
affairs, i t  \\-:IS reversible er ror  for  the  court to  fail  to charge tlint such c+rcnrn- 
stances create a strong snspicioli of f raud and undue inflnence and the  1:1w 
casts upon such grantee and  principal Iwneficinry the  burden of removing s11('11 
suspicion by offering groof t ha t  the  instrumtSnts in question a r e  the free nntl 
vo lm~ta ry  ac t  of t he  maker.  M c S c i l l  1;. M c S r i l l ,  178. 

Where. in a n  action to set  w i d e  detds  arid issncs of t l c ~ . i s a v i t  1.r7 t ~ o ) ~ ,  c o ~ i -  
solidated fo r  tr ial ,  the judge charged the  jury t h a t  recitals in the  d e ~ t l s  and ill 
the will were some evidence of mental  capacity, i t  was  e r ro r  for  the court ,  
upon proper prayer  of caveators and those attacking the  deetls. to r e f w e  to 
instruct  the  jnry tha t .  if they were s:itisfied from the  cridence tha t  grantor 
and testatrix did not give directions fo r  the recit:ils in tlic, deeds and \\-ill. the11 
such rc~citals wonld not be evidence of mental c n l ~ ~ c i t y .  Ihid. 

Upon caveat to  a will and  issue of d c ~ i s i r ~ : i t  L : C T  ) ! 0 ) 1 .  where there is IIO con- 
flict in t he  t e s t i m o n ~  a s  to tlie due  c s e c n t i o ~ ~  of the  paper writ ing a s  a will 
and no evidence of nndne influence o r  mental  incapacity, i t  is  not er ror  fo r  the  
court  t o  charge the  jnry to answer  the  issne in t he  nffirrnative, should they 
find, b r  the  grea ter  weight of the  evidence, the  fac ts  to he a s  testified to  1 ) ~  the  
witnesses and ns show11 by tlie ( locnmel~t i~ry  ~ v i d ( ~ n c e .  I ) !  rr Will of Ercc1r.s. 
206. 

3 27. Verdict and Judgment. 
I n  proceedings to caveat a will motions aq of non\nit  or requestc for  direc- 

tion of a verdict on the issneq will l ~ e  diwllo\\ed.  I ) !  r i  TVt71 of K r n w s .  306. 



\VILLS-C'on t in  ucd .  

The policy of the law will not permit an  issue of dev i sa fv i t  %el no,? to be 
determined by the consent of the parties thereto, where some of them are  
ii~fants.  B u t l e r  %. W i w s t o n ,  421. 

5 31. General Rules of Construction. 

The intent of the testator, a s  expressed in the will, "taking it by its comers," 
i s  the "Polar star" guiding the Court in arriving a t  the proper constrnction 
of the l a n g ~ ~ a g e  used. Generally two presun~ptions prevail-( 1 j against intes- 
tacy: and ( 2 )  in favor of the first talier. l'vncst Co. c. J l i l l cv ,  1. 

The intention of the testator need not be declared in express terms in the 
will, but i t  is sufficient if the intentioa cz11-1 be clearly inferreil from particular 
provisions of tlie will, and from its general scope and import. I b i d .  

The cardinal principle in the interpretation of wills is to discover the intent 
of tlie testator, looking a t  the instrument from its four corilers, and to give 
effec.t to such intent, unless contrary to some rule of law or  a t  varianw with 
public policy. T17illialils c. IZnntl. 534. 

I n  construing n will. the ~ n t i r e  instrument s11011ld be considered ; clauses 
:~pp;lrently repngnant sl~ould be reconciled; and effect given where possible to 
every clause or phrase and to every word. And words should be given their 
primary or  ordinary meaning. I b i d .  

I t  is permissible, in order to effect a tcstntor'r intrntion or to nscert:~in his 
intention, for the court to transpose wortls, plirnsrs, or clausrs: and the court 
may disregard or supply pnnctmltion. I b i d .  

Even words, phmses and clauses will be supplied, in the construction of a 
will. when the sense of the phrase or clause in question, a s  collected from the 
context, manifestly rfqnires it. I b i d .  

32. Presumption Against Par t i a l  Intestaex. 
Generally two presumptions prevail-(1 j against intestacy ; and ( 2 )  in favor 

of the first taker. T v i t s t  Co. v .  XiTlcr, 1. 

9 3312. Vested and  Contingent Interests and  Defeasible Fees. 
Cross remainders are  implied in a will where there is a gift for life on in 

tail to two or more persons as  tenants in common, followed by a gift over of 
a11 property a t  once. Cross esecutory limitations apply to pwsonal property 
like cross remainders to realty mid both prevent a chasm clr hiatus in the 
limitation. T r u s t  Co. c. X l l l c r ,  1. 

Where real and personal property is left by will in trust for two grand- 
children until they reach the age of 33 years, when the principal is to be given 
them, with the provision that should they not lire and not hive bodily heirs 
the property shall go to other named persons, upon the death of one of the 
grandchildren, without i swe  and before reaching 35 years of age. his part of 
the trust goes to the surviving grandchild under the terms of the will. I h i d .  

Where testator devised realty to his wife and another for life, remainder to 
plaintiff, a chnritahle corporation, to use and apply after payiig upkeep, to its 
maintenance, but should plaintiff refuse this gift or reject it, t 'len to testator's 
heirs, and life tenants, allowed the property to deteriorate and some of i t  
burned, all without action for waste by plaintiff. who has sold and leased some 
of the property and contracted to sell the remainder, there iq no forfeiture. 
abandonment, refnwl or  rejection of the property. The gift is not a charitable 
trust but is a fee simple remainder, subject to reverter upon a failure to accept 
or  a rejection af ter  acceptanre. O x f o r d  O r p h n ~ m g c  t'. R i t t r c l l .  425. 
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# 33d. Estates in Trust. 

('ross remaintlers a r e  implied in a will where there i s  a gift  f o r  life on in  
tai l  to  two o r  more persons a s  tenants  in cornmull, followed by a g i f t  over of 
a11 property a t  oilce. Cross executory limitations apply to personal property 
like cross remainclers to  realty and  both prevellt a chasm or liiatns i n  t he  
limitation. Trust  Co. c. X i l l er ,  1. 

M7here real  and pcrsoiinl property is  left  by will in t rus t  f o r  two grand- 
children unti l  they reach the  age of 35 years, \\-hen the  principal i s  to  be giver1 
them. with the  provision t h a t  should they not l i r e  and  not h a r e  bodily heirs 
the  property sliall go to o ther  rmrned persons, upon the  death  of one of t he  
gr;~nclchildren, withont is.ue and  before reaching 35 years of age, his pa r t  of 
the  t rus t  goes ro the  surviving gr i~i idc l~i ld  under tlic terms of the wili. Zbid .  

# 31. Designation of Devisees and Ilegatecs and Their Respective Shares. 

By the  liie in a will of the Word?: "To my bt. lo~ed brother,  IT. I<. Rand,  
I l u r h a n ~ .  X. C.. I bequeath my interest  in 'Apt. IIonbe,' 125 Rloodworth St.. 
Raleigh, X. ('.-also % stock in Carolina Power & Light Co a f t e r  burial  
espeliwa-and putt ing plot in Oahwoocl Cemetery in  perpetlial care,  t he  re- 
mainder,  if there s l i o ~ ~ l d  be any, to  be equally d i ~ i d c d  amoiig the  o ther  brothers 
m d  .~s t e r  (Mrs.  Eugene Anderson) ," the  tes ta t r ix  clearly intended to give he r  
i n t e rwt  in the apar tment  h o m e  and albo !2 of all  of h e r  stock In the  company 
named to  he r  brother W.;  and  the  remainder of the  stock in  said company, if 
there .hould be any a f t e r  bur ia l  esptnses  and putt ing the  cemetery plot in 
perpetual care,  to be equally divided among he r  other brothers and sister, 
M ~ s ,  E. A. TYllZiams v. R a w d ,  734. 
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CONSOLIDATED STATUTES AND MICHIE'S CODE (CONSTRUED. 

( F o r  convenience in annotating. ) 
SEC. 

59, 60. 1ieferrc.d to. Smith  z. Smi th ,  433. 

135. Gives Snperior ( 'ourts original. concurrrnt  jnri.stlictioli n i t h  probate 
courts to require accounting by executors, adniinisl rator.. collectors 
and  guilrdialis, and  a surety on the  buud nlny m:lintain such action 
Casuul tu  Co. r. Ltrrrltrg, 8 ;  8 .  c. Grlggs. 279 

160. Actions fo r  ~rro l igful  death  not necessarily in jurisdicl ion of Industrial  
Commission, untler Workmen's Compensation Act. l3arber z. M ~ n g e s ,  
213; a joint tort-feasor, who has  been sued for  wrongful death,  may 
h a r e  another  joint tort-feasor made a par ty  for  contribution even 
a f t e r  plaintiff's r ight of action against  such new par ty  has  been lost by 
lapse of time. Godfvey r .  Power Co., 647. 

182 et seq. Abandonment of child by parent  dispensed wit11 such parents '  
conselit to adoption before repeal of this qection. I.ocl;c r .  JIerrick,  
799. 

354. Provides :t renircly for  a n  indi r idnal  a g a i m t  an officer f o r  a fnnd due  
o r  f o r  a n  in jnry  done. 8. r. Wat son ,  437; a s  a public officer's honds- 
man, a sure ty  comgnny is liable hereunder f o r  his n~isconduct S .  1'.  

Swatlson, 442. 

334 and  337. I I I  puri r~~n to . i a  mid must be construed togethw. F. z. V a t m r .  
437. 

356. Referred to. S. c. Trntson, 437. Motion for  snmmxry jutlgment against  
officer. S. 2.. Rtr~c,ucr. 102. 

357. Whether clerk of Superior Court  entitled to  benefits 1 ereuntler in suit  
 g gain st his p r e d e ~ e + ~ o r ,  not decided. R. I.. Wa t son ,  437. 

420. Sotwithstanding this section, i t  ha s  been nniformly liel.1 t ha t  no s ta tu te  
of limitations runs  against  the  State,  ~ul lcss  i t  is  rupresilg named 
therein. IZnleigl~ 1.. Ba) lk ,  286. 

486. Except in t r ia ls  of protested elitric., title presumed out of State.  T u r d  
v. Smt th ,  141. 

428. Adverse possessioli ulider a?  to mineral  rights. V n ? m  c. Guii. 409. 
Deed of gift  not registered in two years is  void and  i. not color of 
title. W i n s f e o d  z. T17001ctrd, 814. 

428-430. Possession fo r  qel'en yearr  under color or twenty years without 
color sufficient. T17urd 1.. Smi th ,  141. 

430. Deed of gift  retailling life estate in grantor,  confers nn right of poqses- 
sion in grantee (luring life of grantor.  Tl'i~rstead c. Woolard,  814. 

437 ( 2 ) .  Sealed instruti1ent.i against  principals barred only a f t e r  ten years. 
Lrc  r. Chn?)tblee. 146. 

437 ( 3 ) .  Refers to  actions to foreclose. Rnlc ig l~  c. Bat~h.. 286. 

441. S o t e  under  seal  repelq three-year s ta tu te  of limitations although three- 
year  s ta tu te  applies to sureties. Lcc v. Chamblee, 146. 

441 (9 ) .  Sui t  fo r  f r a u d  of agent allowing t a u  sale of land insti tuted within 
three  years of discovery of sale, 8wznll 7.. Dorsctt ,  7.34. 

451-432. Minors, defendants in t ax  foreclos~lre suits, must h e  represented by 
guardian.. Pnt.1,. Irrca.. c. H~.inn,  .XU. 
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463 ( 4 ) .  Whcre  recovery of personalty i s  not the  sole o r  chief relief sough:, 

t h e  action i s  not removable to  tlicl connty where the  personalty Is 
located: otherwise where such recoyery is  the principal relief cle- 
manded. Chcv?,olet Co. C. Cuhoon, 37.5. 

476. Summons in civil action must be served within ten days, o r  alirrs o r  
pluries i ssued:  otherwise i t  i s  ra l id .  Gwen ?;. C'hrismoll, 7%. 

480. Summo~ls  not served in ten days must  be returned and  a7iu.s o r  p7nrirJ.u 
issued to avoid discontinuance. Ibid.  

4 1 .  Process must be kept al ive by alias or p71crir.s slmrnons to aroitl dis- 
continuance. Ibid.  

484. St~.ictissititi juris  applies to snl)stituted service. Surcth'crtt Mills, IIIC.,  
1.. Arnrstro~ig,  4%. To  make such sprvicc valitl on n o ~ ~ r r s i d e n t ,  he  
must  have  property here and the  subject of snit  must  bc within the  
jurisdictio~i a11d under control of the  court. Ibirl .  Minors nladt: par-  
ties by piihlication must  be represented by guardians.  Pa rk .  Iilc.. C. 

Brinn, 502. 
490. Par ty ,  who init iated proceeding in juvenile conrt  and who was  present 

a t  h c a r i ~ g .  cannot complain of h is  f a i l w e  to  sign petition. III 1-c 
llrez;att, 833. 

491 ( a ) .  ( b ) .  Substituted service of process under thcsc sections, a s  
amended by Public Laws 1941, ch. 36, must be a s  specifically required. 
Propst  v. Trucking Co., 490. 

491 ( c  1 .  Referred to. Ibid.  

506. Means tha t  complaint sliall contain material ,  essential mid ult imate 
facts.  h ha so^^ c. Jlarley.  738. 

507. If  defect o r  demurrer  is  only a misjoinder of causes, t he  conrt will order 
the actions separated under C.  8.. 516: but TI-here there i s  misjoiridcr 
of both causes and ~ a r t i e s ,  this cannot be (lone. 5:oiitlie1,1r Mills, IIIC.. 
L. Yarn Po., 459. 

511. I k m u r r e r  i s  to  test sufficiency of pleading and  admits  factual  aver- 
nients, relevant and  well stated,  but not inferences of lam. Ins.  Co. 
r. Ptodiem, 49. Plea i n  bar not overthrown by demurrer.  Rycrs r .  
Rycrs. 8;. Geiiernl demurrer  overruled if any count s ta tes  a cause 
of action. P h a r r  I: .  I'hurr, 115:  demurrer to complaint is  not the  
same as  demurrer  to evidence.. Xovtgo111cr!1 I . .  BTQ~CS,  331; upon dis- 
rriissal of action for  misjointlt!r of cnnses mid parties,  appeals f rom 
all  prclilninary orders a r e  tlismissed also. Sol1t11~1.n Mills, I t ~ c . ,  c. 
Yarz  Co., 479. 

1 4 5 .  Suit ngainst two corporations. joining alleged breach of con- 
t rac t  by one with action against the other for  accounting under C .  S., 
1140. and  allother cause against  first defendant for  f r aud  and deceit, 
thpre is  misjoinder of both causes and parties. Ibid.  

511 ( 6  I .  Insurance company's su i t  against  bank, f o r  fa i lure  to pay check 
for  prt3mium, does not s ta te  cause of action. Ills. Co. v. Stadiem,. 49 ;  
in snit  f o r  criminal conversation and  alienation of affections. Barker 
I . .  Dolcdy, 151. 

6 On demiirrer under 507, cc~ur t  may separate causes misjoined, but may 
not snlvngr the  action where misjoinder of both causes and parties. 
So~rtRo-n Mills. III(' . .  I:. Y U ~ I  Co., 479. 
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( 2 ) .  Plea of rcs judicafa cannot be presented by demurrer, unless facts 
appear on face of complaint. Hnmpton v. Pulp Co., 333. 

Iteqnires liberal construction of pleading?, and prequmption in favor of 
pleader. Dir.kctrsltrxcts c. Tn!~lor, 570; ('orbctt c. Lu,tzber Co.. TO?. 

Pleading, summons, etc., lost, court may authorize use of copy, aud such 
action not reviemnble. Park, Inc., v. Brttlrl, 502. 

Amendment after time to a n w  er expires in discretion of court. Tlto?rtp- 
so% 2'. Dnrfs, 792. 

Amendments, permitted to conform pleadings to proof, must not sub- 
stantially change claim or defense. B a t ~ k  ?;. S t t ~ r g ~ l l ,  825 ; clerk may 
sign summons to another county after service and rpturn, as  amend- 
ment. Laltd Bank ?;. Ayraocl;. 837. 

Discretionary ruling 011 amendment not reriewable oil appeal. Byer .~ 
v. Bycrs, 85;  PAaw 1;. Pharr,  115; Propst r.. Trucki?rg Co., 490. 

.Judgment on pleadings for defendant, on affirmative issue error, if con>- 
plaint states a case. Lockha~t  v. Lockhurt, 123. 

Referred to. Ward v. Smith, 141; statement by court, where criminal 
case called, that he would not try case until defendants apprehended, 
no violation of, S. v. Lippard, 167; court hereunder should present by 
its charge every essentinl feature of ease on issues and evidence. 
McSc~ll  r.. McSerll, 178; cold neutrality of impartial judge required. 
8. v.  Austo~l, 203; court should array facts on both sides and apply 
pertinent principles of law. 6. ?;. Fuddle, 238 : the I rial court shall 
not give an opinion to the jury as  to whether a f a c ~  has been suffi- 
ciently proven, this being the office of the jury. S .  v. Deffraffenreid, 
461; where, in an action for slander, the court properly instructed 
jury as  here required, and it  appearing that jury undrrstood elements 
of actionable defamation necessary for liability, no error in failure to 
give more elaborate definition of slander. Gillis v. Tea Co., 470; 
instructions hereunder a re  geared to the facts and court cannot re- 
strict jury contrary to a positive statute. S. v. Bentley, 563; instruc- 
tions in perjury case, where only one uncorroborated witness testified 
that if jury believed evidence they should convict 1s erroneous as  
contrary to law. S. v. Hill, ill; exceptions hereunder that charge 
failed to state evidence and law thereon is broadside. Baird 2.'. Barrd, 
730. Where court in charge submits to the jury material facts not 
in evidence, i t  is violation of this section. Curlee 2;. dcales, 788: w e  
of "evidence tends to  show" is not an expression of opinion hereby 
forbidden. Thoirzpxon ?;. Daris, 792. 

Litigant desiring fuller or more detailed instructions must ask therefor. 
Woods v. Roadu;a!l Exp~eus,  I?tc., 269. 

On motion for nonsuit, plaintiff entitled to all reasonable inferences 
from evidence. TFinqler v. Jfiller, 15;  Ross .z;. Gr~yhouitd Corp., 239; 
and defendant's evidence to be considered when, Gregory v. Ins. Co., 
124; Pappas v.  Crist, 263; motion for nonsuit always question of law. 
Ward v. Smith, 141; where plaintiffs evidence shows his negligence 
proximate cause. Bailey v. R. IZ., 244; demurrer to evidence is not 
same as  demurrer to complaint. Montgont~r~/  v. Blades, 331; where 
only defendants who have adverse interest to plaintiff move for non- 
suit, properly granted. Daughtry v. Doughtry, 528: demurrer after 
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al l  evidence only such a s  supports plaintiff considered. Stell  v. Trus t  
Co., 550; on facts, nonsuit erroneous. TFltlgler 2;. Miller, 15;  Lee v. 
Chamblee, 146: Ht71 2;. Stansbzcr!/, 193; Yokeley c. Kearns,  106; Yappas 
v.  Crist, 265; IZrpplc v. Stevenson, 284; Peel v. Calals, 368; in case of 
slander, Glllis v. Tea Co., 470; Crone v. B~nher ,  635; Nebel v. A7ebel, 
676; on facts,  nonsuit proper, Gregorf! z'. I~Ls. Co., 124; Sellers v. 
Har re lwn ,  138; .lIalcoer v. Jewelry Co., 148: H ~ l l  v. Stnnsburf/, 193: 
Anderson z'. Petroleum Carrier Corp., 234; Hzatt v. Ritte?, 262; 
O'KeTly v. Barbee, 28%: on insolvency under Bankruptcy Act. 1898. 
Sample I . .  Jackson, 335 ; Russell 2.. Cutuhall, 353 ; Morrrsqn 7.. ('annon 
31tlLs Co., 387; Battle v. R. R., 395: Wilson v. R R.. 407 ; R m ~ t k  v. 
Whctley, 534; Utilities Com. v. Trrteking Co., 687. 

565. Referred to, Snzall z.. Dorsett, 764; on facts, nonsuit proper, Benton v. 
Building Co., 809; Htdgepnth z.. Durham, 822. 

569. Findings on consent reference not disturbed on appeal, \ \hen, Fish  v. 
Hanson, 143. 

573 ( 1 ) .  Xo facts neces~a ry  fo r  determining a plea in  bar  could he involved 
in  examini l~g such an  account as herein referred to. Leach v.  Quivtr~, 27. 

573 ( 5 ) .  Tria l  by jury hereunder i s  restricted to  the  writ ten evidence taken 
before the referee, Chc.s.~on c. Container Go., 358. 

600. U p m  judgment absolute against  defendant and surety,  same will not be 
set aside hereunder, where no allegation o r  evidence of meritorious 
defense. S. v. O'Connor, 169. 

611. Lien by judgment against  realty ten years only and strictly construed, 
Cheshire v. Drake, 577 ; sales of realty under execution, made within 
ten years of docketing judgment, where hid raised under C. S.. 2591, 
and resale af ter  ten-year period, void, ibzd.; orders of resale under 
execution. C. S.. 2591. do not prolong statutory lien of judgment, zbid 

618. For  one joint tor t - feawr to rtscover hereunder against another,  an 
action de noco is  nece.sary, Charlotte v .  Cole, 106; not intended to 
create a cause of action in contribution between joint tort-frasors. 
when the  lex 7oCl delicti gires none, Charnoclc v. Taylor, 360; a de- 
fendant cannot avail  himself of this section to  compel plaintiff to join 
issue with one he has  not elected to sue, ibid.; in actions on joint tort  
t he  parties sued a t  any  time before judgment may have one o r  more of 
the  other joint tort-feasors made parties to  enforce contribution, and 
may enforce contribution even a f t e r  judgment paid, Godfrey c. Pou-cr 
Co., 647; these rights depend on the statute,  i b ~ d .  

630. Conceding tha t  the  c o m p l ~ i n t  here i p  sufficient a s  a petition for  cer- 
tiorarz, i t  i s  ~vi thout  merit ,  Hunstic7,er c. TYinborne, 650. 

633. Appeal from clerk, who had original jnrisdiction, to judge-notice ten 
days, 17Iuse v. Eduxrds .  1.53. 

660. Appeal f rom justice of the  peace by defendant, t r ia l  de novo necessary 
where  defendant fails  to appear, Po8ter Corp. v. Davidson, 212. 

663. Issuance of execution does not prolong the  life of judgment lien, ChcsA- 
i r e  v. Drake, 577. 

672. The life of an  execution is  controlled by s ta tn te  and not by court order. 
Gardner v. WcDoiiald, ,555 : Gardner v. McDonald, 854. 
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Notice by trustee i n  deed of t ru s t  t o  his agent t o  s top  publication ir-  
reparable breaks the  continuity, Smith  c. Bank, 249. 

To  secure betterments one must enter  into possession under color of 
title in good fa i th ,  Rogcrs v. Timberlalie, 59. 

Rents a n d  rental  values, obtained by defendants solely by reason of t he  
improvements made by them, cannot be used t o  offset compensation 
for  such improven~ents,  Harrison v. Dordcn, 364. 

Referred to, Grccn c. Chvisnlon, 724. 

I n  action hereunder by clerk of the  Superior Court  against  his prede- 
cessor for , recovery  of records and funds  held under color of office, 
t he  county i s  not proper party,  S. 2;. Watson, 437. 

Oral  contract  to  give o r  devise land void hereunder, Duughtry u. Daugh- 
try,  528. H a s  no application to  par01 t rus ts  and  does not prohibit 
the i r  establishment, Thompso~r v. Docis, 792. 

Remedies by appeal f rom administrative agency m'lst  be exhausted 
before equity may be invoked. Tl'arren v. R. R., 843. 

On appeal f rom Utilities Commission to Superior Court, decision of 
Commission i s  prima facie just  and  reasonable, Utilities Corn. 1;. 

Trucking Co., 687. 

Preliminary order f o r  audi t  hereunder dismissed by allowance of cle- 
m u r r r r  to  action for  misjoinder of parties and  causes, Southern Mills, 
Inc., c. Yarn Co., 479. 

3fandarnus operates only in  ptr~sonom, and in action to compel directors 
of domestic corporation to  gay dividends. a s  f a r  a s  substi tuted serv- 
ice i s  relied on, the  proceeding is  a nullity, Southcrn  Mills, Inc. ,  v. 
Armstroxg. 405. 

1397 ( S % ) ,  1297 ( 2 8 ) .  Allows Cumberland County to  levy only 5 cents fo r  
county home, etc., i n  view of Art .  V. sec. 6, S. C. Constitution, R. R. v. 
Cumbcr l (~nd CouwT)/. 750. 

1335. Does not authorize Cumberland County to levy unlimited taxes  f o r  
special purposes mentioned, Art. T', see. 6. N. C. Conlst., R. R. v. Cum- 
berlawd Couutlt, 730. 

1437. No conflict of jurisdiction, hereunder and under C. S., 1567, between 
Superior and Recorder's Courts, S. v. Svddrcth,  610. 

1473. Jurisdiction of justice of peace on contract  a s  herein specified i s  limited 
and  Special-no equitable powers, Hopliiirs 1%. Barr?hardt,  617; no  
author i ty  to  fix and  allow attorney's fees. Ibid.  

1567. S o  conflict of jurisdiction hereunder and under  C. 13.. 1437, between 
Superior a n d  Iiecorder's Courts, S. v. Suddreth,  610. 

1659. Discussion of divorce--some prior cases apocryphal af ter  codification 
hereunder,  B u m s  c. Byers,  8.5. 

1659 ( a ) .  P a r t y  in wrong, in face of plea ill ba r  based thereon cannot secure 
divorce hereunder, I'harl' v. Phal-r. 115; in action where defense i s  
divorce n mewsa, judgment on pleadings for  defendant is  error,  Lock- 
hal'f a. Lockhart ,  123: in separation here contemplated includes a 
"judicial separation" a s  well a% by the  ac t  of the  parties,  o r  one of 
them. Ibid.  
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"Party injured," Brlrrs c. Bucrs. 55; effect of divorce hereunder on 
subcequent action under 1639 ( a ) .  Lockhnrt v Loclihf~rt, 539. 

Judgment for snbc~stence nnder C.  S . 1667. .nrvives a judgment for 
absolute divorce ~ m d e r  tno-year htatute Sr~nnlons 1.. Srm~~ro?r.r. 841. 

Order for support not final and nlay be modified or  set aside on showing 
of changed conditions, B ~ c r s  c. Burrs, 83. 

In  action hereunder. wife must not only set out acts of cruelty, but 
must a1.o allege and prove want of adequate pro~ocat ion on her part,  
H o ~ r  cll 7.. Ho1~t11. 62. Order for knpport heremider will not ~wrforce 
defeat an  action for divorce, B~lcrs  I . .  Byt rs. 85. Irrelevant excuse> 
for separation, ~ b t d . ;  qubiiitence and counsel fee:, allowed whon and 
how and reviewable for ablise of discretions. Plc rlllps v. Phzll rps. 276 ; 
plaintiff must charge and pro\e such corlduct as  would entitle her 
to a divorce a tne~rscl ct thoro at  least. Ibrd. 

Proceeding hereunder and under C. S., 3846, is to condemn land for :I 

public purpose mid does not a ~ ~ t h o r i z e  an action for breach of contract, 
Dalton v. Hryhtcccy Cottz.. 4OG 

Contmgent interest alone cnnnot be \old. Butler c. Winston, 421: plain- 
tiff mnct have ~ e s t e d  intcre.t. tbid ; judgment hereunder void where 
some of parties repre<ented 1)) guardian appointed day after jutlg~nent 
cigned. Ibrd. 

Requires our courts to take jndicial notice of laws of another state, 
Clrurnock e. Taylor. 360. 

1787. Doubted that  ledger sheet. or acco~ints, offered without objection, 
constitute legal evitlencc of the chnrges therein. where no attempt to 
comply herenith, P f  rri! c. Trust Co . 642. 

Annuities are  figured a t  four  and onehalf per cent, Smith u. Smith, 433 

In suit by distribntees against administrator and partner of deceased 
to recover money found on deceased and claimed by his partner, one of 
plaintiffs may teitif!, about sale of timber owned by witness and 
decea-ed. but partner cannot testify to conrercation with clrceased 
about partnership a s s ~ t ~ .  Tl'rtryler v. Xtller, 13. 

Defendant who avails h im~el f  of, occupiec; same position as  any other 
witness, R. 2;. lfcIir~tttotr, 160; R 1.. Arcstott. 203. Evidence hereunder 
is voluntary and may be used a t  any subsequent stage of the proceed 
ing S. %. Fa1 rt 71, 804. 

Competency, in proper cases. of depoqition as  proof in civil actions is 
unqnectioned. Chcssox c. Contnrner Co , 378. 

Not necccsary to decision in i5'lrel)atd 1. .  Leotzcrrd. 110. 

Was enacted in part for protection of commercial fishermen, Hnmpton 
c. Pu lp  Co , 533. 

Surety on guardian'. l~ontl, ill c a w  of defmilt, has right of action for 
accounting, C'nsualtrl Co. L .  Ltr?c~>rg, 8 

Jurisdictional for transfer of guardian funds to another state and order 
for such transfer otherwise is void. S. 2'. Sntcf/er, 102. 

Superior ('ourt has exclurive jurisdiction to hear lrnbcas corprc~ for 
custody of children of parents separated but not divorced, which is 
not affwted by C .  S., 3039. 111 re Ptrzat t .  833. 
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2283 ( w ) ,  et sep. Involves police and tar ing poner. Words "roadhouse," etc., 

qualified by "where travelers and transients are  entertained," which 
must be shown before penalty can be iinposed, 8. v. Campbell, 828. 

2285. Incompetent hereunder restored to competency, hov-, and review of 
matter, 1 9 1  9.c Jcffvess, 273. 

2287. Petition for rehtoration of cwmpetencg, parties. procetlurr m ~ d  reTicw, 
I n  re  Jeffress, 273. 

2377-2428 ( a ) .  Sothing in "Torrens Law," which prevents courts from awartl- 
ing betterments, in accordancse with judgment under zonsent reference. 
Harrrso?l z.. Darden, 364. 

2583. Such statutes become part of deeds of trust, I'honzpscn c. Scott, 310. 
2583 ( a ) .  Provides method of <~ibstituting t r r i~ tee  in mortgage or deed of 

trust by ex parte proceeding. I b ~ d .  
2591. Sales of realty under execution within ten-3 ear life 01' judgment, C. S.. 

614, where resales ordered untler whit11 occur after ten-year period. 
roid, Chesllire v. Drake, 577. 

2621 (283) .  Parking on paved highway a t  night without lights, e tc ,  negli- 
gence, A l k ~  I-.  Bottli~tg Co., 118. 

2621 (286) .  Driving w h ~ l e  intosicntrd not alone sufficient to sustain prosecn- 
tion for manslangliter, S. ?.. Lozcevy, 598. 

2621 (288) .  Qtrrrrc: May a m~inic.~pality prescribe rule of evidence as  to 
speed, Crortc r. Fislcr~,  835. 

2621 (290) .  Curres and dnrliness ah affecting operation of motor vehicle. 
Alltll c. Bottllllg Co.. 11s. 

2G21 (301) .  F a i l n r ~  to give signals not alone sufficient to sustain prosecution 
for manslaughter. 8. 1. .  Lozcc'r~, ,798. 

2621 (302) .  Prescribes the righth of parties when they enter street inter- 
section a t  same time, but not when thes  enter a t  different times, Cab 
Co. ?;. Snnrlevs. 626: Cvolrc z.. Fisher, 635. 

2621 (308) .  Operator of motor vehicle a t  night must be able to stop in radius 
of lights, Allen 2'. Bottliug Co., 118. 

2703-2737. Regulate assessments for public improvements by municipal cor- 
porations. Rnlciglc 1.. Ra??li, 286; lands of school committee need 
esclusively for public schcol purposes are liable for assessments for  
street improvements, Raleigh 2;. Public School System, 316. 

2710. Provides that no lands in municipality shall he exempt f rom, local 
assessmwt, Raleigh 2'. P~lbl ic  School Su,sttna. 316. 

2713. Provides that assessment. when confirmrd shall be a lien superior t o  
all other liens. Rnleiglt 7.. Bn?17;, 286. 

2716. Accelerating clause for payment. RaTcig7, r. Rank, 2813. 
2717 ( : I ) .  I11 suit to foreclose for street improvements untler see. 2990. in- 

ctallments ten years overdue a re  barred hereunder, Raletgh o. Battk, 
286: Rnleigh v. Public Scltool Sljstcnz. 316. 

2770, 2780. 2781, 2782. In action to restrain Board of Nunicipal Control from 
changing the name of a town where no allegation of failure to fallow 
statutrs,  or of capriciouc act% or bad faith, demurrer properly s ~ i s -  
tained. H~r~lsztctev v. TT7iuborne, 6.70: upon petition to change name of 
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t o ~ v n ,  Board  of hlunicipal Control has  power to  investigate and  deter-  
mine whether or not s ta tu tes  here have been complied with. Ihid. 

2 7 7  Malies municipal authorit ic~s sole judges of necessity fo r  streets, I ' u r s o ~ s  
5. Wright,  520. 

7 7  ( 7 ,  ( 1  ( 3  Licensing of tasicaha and  their  regulation m ~ l  use of 
public streets may be clelegnted by Legislature to  ni~inicipalitics upon 
such terms a s  be for  public interest. Sziddretl~ 1' .  Charlotte. 630. 

2792 ( b ) .  Referred to  in relation to condemnation of lands f o r  city nlley, 
Parso?zs z.. Tt'right, 520. 

2813. Lien fo r  taxes shall a t tach  to :111 realty of t:rspnyer and  continue until 
taxes  paid, Roleiylt v. Bo111i. %ti. 

3171. Payee of uncertified chccli has  no right of action against  banli, hut  
drawer  h a s  such right for  breach of contract. Ills. Go. 2.. Stndiem, 49. 

3206. Sui t  against  commissioners and county t reasurer  fo r  recovery of sa lary  
paid la t te r  without legal authority,  nonsuit a s  to commissioiicrs, but 
not a s  to  treasurer.  Hill  2 ' .  s to~~shz r r !~ .  193. 

3212 (23 ) .  Constitutional and Sta te  official may Ire given l c a ~ e  to  accept tein- 
porary officer's conimissioil in T. S. armed forces. I?? re  I-elto?!. 845. 

331.5. A dw1l of gift of an  estate of :lily i ~ a t n r e .  if not proyen and registered 
in two years, is  roid.  TVinatt od r. T17007nrd. 814. 

3379. Possession of in tos i rants ,  herninder  ~ i n l a ~ v f n l .  must be liarnionized 
with la ter  s ta tn tes  permitt ing s :~les  in certain counties aild iii~tler 
conditions named. S. z'. Rziddt~tl!, 610. 

4 ( b .  H a s  not been so modified 11y A.R.C. Acts a s  to ~ re rmi t  purchase or 
sale of i n to s i cm~ts  i n  Mecklenbnrg County, S. 1.. Gray, 120; must he 
harmonized with subsequent s ta tn tes  permitt ing sale in certain coull- 
ties, S. c. Szrddrcth, 610. 

3411 (j). Po~sess ion  of t a s  paid intoxicants of not more than one gallon, in 
one's home and in c o m ~ t s  where i t s  sale is  lawful,  Public Laws 1037. 
ch. 49. i s  not now pl-irno fncic evidencc herciuider of posscssioi~ for  
wle .  8. 1. .  R~rddrc t l~ ,  610. 

3411 (101) .  c t  seq. Pertinent ~ r o r i s i o n s  of t h e w  statntes,  regulating sale of 
wine and  hcer, :Ire pori wntcricc and mnst he rcail a s  a whole. Xc-  
C o t t o  v. Reel. 486. 

3411 (101) ,  3411 (101)a ,  3411 (103).  3411 (105) .  1,icense hereunder not 
available a s  mat ter  of r ight  to nny citizen and will issue only n-hen 
a11 conititions complied with,  JfcC'otter 1 . .  Rccl. 4%. 

38.78 ( a ) .  Xot intended to  ~v i thd rnw from cities and  towns the i r  esclnsive 
control o r e r  their  streets and allrys. Parsows I - .  Wrig l~ t .  5 2 0 :  and 
vonfers no power on clerk of Superior Court  to  establish a n  alley 
inside a n  incorporated municipalitj-. Ihirl. 

3 4 6  ( b h i .  Proceeding hereunder and under C. S.. 1716. i s  to condt.mn land 
fo r  public purpose and  d r m  not authorize action f o r  breach of con- 
tract .  Dalton z'. Hightc'ay Corn, 406. 

4152. An escml~lified copy of a Kew York will. probated according to ou r  
s ta tu te  and recorded here in propcr county. i s  admissihle a s  link in 
chain of title, Vance ?.. Gziy, 40% 
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4171. Assault with intent to  kill i s  misdemeanor and not punishable by inl- 
prisonnient in State's Prison, A'. D. Gregoru, 415; referred to, 9. 1..  

Bc ~ ~ t l c y ,  663. 

4173. I11 prosecution fo r  rape, acceptance of plea of assault  on female make.; 
offense misdemeanor, and  judgment of imprisonment in State 's  P r i so l~  
f rom eight to ten years a violation of N. C. Const .  Art .  I, see. 14. 
S. C. T~IYOU,  492. 

4200. Does not require a n  allegation in indictment a s  to means used in com- 
mitt ing murder,  S. v. S n ~ i t h ,  45i. 

4209. Carnal  linowledge of female under  sixteen, t ime not of essence, s ta tu te  
of limitations not involved, 9. z.. Baxle2/, 210. 

4214. Indictment here~inder ,  sufficient t o  describe in jury  in words of statute.  
S. v. Gregoqy, 415; omission in charge of a l l  mentioli of assault  with 
deadly weapon does not deprive jury of power to convict therefor. 
S. v. Bentleu, 563. 

4 2 1 .  As to  punishment of assault  hereunder,  see S. z'. Gregory, 415; accept- 
ance, in prosecntion for  rape, of plea of a s s a ~ ~ l t  on female malie. 
offense misdemeanor punishable hereunder, S.  v.  l ' u s w ,  492 ; classifieh 
assault  fo r  the  purpose of fixing punishments, S.  v. Ilcntley, 563. 

4226-42225. Unon indictment on two counts. one under each of these sections. 
and  verdict of guilty, and  upon poll al l  jurors stated verdict on first. 
and  a f t e r  fu r the r  deliberation verdict of not gnilty on second, no  
error,  S. v. Dillinrd, 446. 

Felonious intent in breaking and  entering and in larceny, S .  v. Frlddlc. 
258. 

I n  indictment burden on Sta te  to  show possession of implements enli- 
merated without lawful excuse, S. v. Bo!!d, 79. 

Verdict of guilty of larceny, tantamount  to acquittal  of receiving. 9. r .  
Holbrook, 622 ; test  of felonious intent in prosecntion fo r  receiving. 
P. v. Oxeudit~c,  639. 

Proof necessary to convict of seduction hereunder. I:. I.. Smtth,  199: 
testimony of prosecutrix, !bid.; S. v. Hill, ill. 

Sufficiency of evidence on prosecution fo r  permitt ing u:;e of property fo r  
prostitution, S .  v. Hcri~don,  208. 

"Willful nbandonnient," IWers v. B!~crs. 85. 

Right to cwnnwl and to confront one's accusers a r e  closely related and 
connsel will 11e :~llo\ved reasonal~le timcl to  prepare for defense, S. I.. 
F n ~ w l l .  321. 

Confession to  officer, a f t e r  arrest .  not inadmissible where failure tc, 
advise prisoner of his r ights hereunder npplicable only t o  preliminary 
judicial exan1in:ltions. S. 2;. Grass, 31. 

Evidence herel~n(ler iq not under oath nnd, if taken contrary to thi. 
section, may not be used against  accused. R. 1;. Farrc211, 804. 

Where no challenge to indictment prior to plea of guilty. offense deemed 
committed in rounty alleged, S. 1 . .  BfcRro?l, 404. 

Grant ing motion for  bill of particulars in court's discretion ant1 not 
reviewnble except for  gross a b w e .  S. n. Lippard,  167. 
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C O S S O L I D A T E D  S T A T U T E S - C o n t i n u e d .  
SEC. 
4614. Indictment drawn as herehy required inclnclecj charge of mnrd r r  corn- 

mitted in perpetration fo r  ro t~hery ,  S. r .  S n z i t k ,  457. 

4622. Cdnsolidation of criminal cases will be seasonably made aud not iir 
m e d i a s  rca, S. v. H a r r i s .  607. 

4625. Time not of essellce in prosc~cotioii f o r  unlawful possession uf illtoxi- 
cants  fo r  sale. S. v. S i t d d t ~ t l r .  610. 

4639. A11 eridence of graver crime, verdict fo r  lesser, will not  be clistnrhecl. 
S. c. B e t i t l e y ,  563. 

4639-4640. Relative to  assaults ant1 tmlriction of less degree of snme crime. 
8. v. G r e g o r y ,  415. 

4640. Where  evidence tending to s n p ~ o r t  milder verdict, defendailt ontitlctl 
t o  have different views presented under proper charge, S. I:. 1)c'Gr-of- 
f r icreid ,  461 ; defendant could be conrictccl of less crime in this cLIse, 
S. C. B ~ ~ ~ t l c y ,  563. 

4643. Where any  evidence. case should he snhmitted ; but mere snspicioli or 
conjecture not enough. S. 1;.  Bozttl. 79 ;  when State 's  ctrse estnblislre.: 
a conlplete defense, motion allowed, i b id . ;  "formnl objection" for  fnil- 
u r e  to  grnnt lnotioli hereundc~r not co~isidcred. no meiltion thereof in 
brief 6. r.  Hzlirt. 173;  evidence of l ~ r o s e c ~ ~ t r i x  and o t l l ~ r  pri~of in 
seciuctiu~l snficient, AS". v. Snr itlr, 199 ; on motion, ericlence comideretl 
in l ight most favorable to  State, S. 1.. I l c r i r d o ~ r ,  2 0 8 ;  positive teztinioliy 
of rape by prclsecutrix i s  sufficient to take  case to jury and nonsnit 
properly clellied, S. s. I - k k s ,  3134 : evidence of ol)erirtion on prt~gn:rnt 
woman snfficiel~t. S. 1 % .  DilTi ir~,d ,  446; rioltltioll of s ta tu tes  against  
driving while intoxicated and failure to  give rignnls not sufficient to 
sustain prosecution for  mauslangliter. w h e i ~  no  c a w a l  violation s11ow11 
between such failure and the  death.  S. 1 . .  I,OIWI',I/. 398: where (-1~.i(le11(*(, 
showed possession in one's 11onic and in n cminty authorized to sell 
intoxicants, iio presumption now of illegal possession ant1 ilonsnit 
slloiild have been sustained. S. 2. .  *4'1(ddi~ ' t l1 ,  610; evitl(3nce of sriratrtrr 
wanting in prosecution fo r  receiving stolen gootls nons~i i t  should have 
been s u s t a i ~ ~ e d ,  S .  r .  O z c ~ r d i n t ' .  659: nlotion a t  close of St:ltc.'s tv i -  
dence and not reviewed a t  close of all e v i d e ~ ~ c c ,  waived, S. I:. Ep l i s ,  
7.21 : evidence of accomplice sufficient to car ry  case to  jury. S. 1'. 

R i s i n g ,  747. 

5039. Juvenile court's adjndicatioll, where i t  113s jiirisdiction, \\ill be llintlirlg 
subject to review. In TC P r e c u t l ,  b33. 

5041. Jnvenile court  is  pa r t  of Si i~wrior  Court ;rnd the  word "cw~irt" : I S  1isc~1 
t l~e re in  means ordillary jnvmilc  court. I b i d .  

5043. Proceedings in juvenile court  commenct~tl hy p ~ t i t i o n ,  hut i t s  :~lrsence 
not f a t a l  to one who vola~i tar i ly  nygenrs therein. I b i d .  

. ? O X  Jnvenile court  jndgmrnt snhject to  nppcal. I b i d .  

5383 t t  ncq. School authorit ies h a r e  ample power herrnnder  to make rules 
and  regnlations fo r  t he  schools and pnpils within the i r  district. Cog-  
gin8 ?.. B o a r d  o f  E d u c a t i o n .  76.3. 

6465. I11 action, alleging wrongful c:rnc~t~llntion of insurance policy, cancella- 
tion admitted. e r ror  to  refuse to s ~ i l ~ n ~ i t  a n  issue on question, - lh ranzs  
1.. I n s .  ('0.. .ioo. 
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(%)-7880 ( I ) ,  et seq. Whole Revenue Act of 1939 is in pari materia 
and is construed accordingly, Valentiue v. ( f i l l ,  396; XcCotter v. Reel. 
486. 

( 1 ) .  Imposes an inheritance tax in accordance with schedules in sec- 
tions following, T'alentine v. Gill, 396; tax is not 01 property but on 
transfer. Ibid. 

3 4 5 Rates of inheritance, applicable to tl1e classes named, are  
here fixed, Valentine v. Gill, 396. 

(12) .  Exempts from recurring inheritance taxes withill two years under 
certain conditions. Ibid. 

(191) .  Gives Commissioner power to construe the Revenue Act of 1939 
and his construction will be considered by courts, although it is  not 
binding. Ibid. 

(193) ,  et seq. Railroad track, abandoned under order of Interstate Com- 
merce Commission and torn up. is not subject of appraisal and assess- 
ment for taxation hereunder, TVarrel~ v. Maxrcell, 604. 

(222).  Tax list in hands of tax collector equivalent to  execution, Bpr.2 
v. Templeton, 643. 

(224)-7971 (226) .  Requires county to bid in property, in absence o f  bid 
equal to tax due and costs, and assign bid for not less than that 
amount, Di~pl i r~  County t?. E x e l l ,  531. 

(228) .  Judgment hereunder creates no personal liability and is in verb 
only, Apex v. Templeton, 645. 

(228) ( e ) .  Minors, defendants in tax foreclosure suits, must be repre- 
sented by guardians, Park, Inc.. c. Brirtn, 502. 

(230) ,  (232) ,  (233).  As superseding sec. 8038 and forbidding the re- 
opening or setting tax foreclosure sale after one y w r  from date on 
which deed recorded. Ibid. 

7987-7990. Actions hereunder, pending in same court a t  same time and he- 
tween same parties, may be consolidated, ibid.; nli~wrs not barred in 
foreclosure unless represented by guardians. Ibid. 

7990. In  suit to foreclose for street improvements, installments ten years 
overdue are  barred by statute of limitations, sec. 2717 ( a ) ,  Raleigh 
v. Bank,  286: consolidatio~~ of actions pending hereunder between 
same parties in same court, Park, Inc. ,  v. Brinn. 502; judgment of 
sale, in default of payment, enle not held as  prescribed, good where 
ample opportunity to redeem, ihid.: mere inadequacy of price bid not 
sufficient to  avoid sale unless some element of fraud. Duplin Coto~ttj I . .  

E x e l l ,  531 : in action hereunder judgment constitutes lien in rent onlj 
and against defendant personally, Apes v. Templeton, 643. 

8037. Prescribes ten years for t a s  foreclosnres by municipalities and its reln- 
tion to 2717 ( a ) .  Raleigh c. Butit .  286; power of Legislature to set u 
time lock on State has been distinctly affirmed. Zbif.  

8038. Providing for redemption of lands sold for taxes in one year from sale. 
etc., repealed by LZichie. 7971 (2341, escept ns otherwise provided ill 
7971 (232) and 7971 (233) .  Prrt~li. 111c.. r. Rri~lrl. 502. 
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CONSOLIDATED STATUTES-Cont inued .  
SEC. 
8081 ( h ) ,  e t  seq. N. C. Workmen's Compensation Act deals with risks of in- 

dustrial accidents and does not affect common law or other rights 
disconnected with employment, Barber  v. Mingea, 213; Industrial Com- 
mission, not court of general jurisdiction, ibid.; Workmen's Compensa- 
tion Act substitutes for common law and statutory rights of system 
of payments for loss of capacity to earn wages, B r a n h a m  v. Panel  Co., 
233. 

8081 ( i ) ,  ( b ) .  Referred to, Barber  v. Mi?~ges ,  312 ; ( i )  meaning of disability, 
B r a n h a m  G. Panel  Co., 233. 

8081 (bb) ,  ( b ) .  Does not require claim to be filed with Industrial Commission 
before bringing action in Superior Court, B a r b e r  v. Y i n g e s ,  213. 

8081 ( k k ) ,  8081 (11). Referred to, Brauhant  v. Panel  Co., 233. 

SO81 (mm) . Disfigurement. Ib id .  

SOSl (nn)  . Referred to. Ib id .  

8081 ( r ) .  Regarding surrender of common law or statutory actions, not abso- 
lute and must be construed as  qualified by Act, B a r b e r  v. Minges,  213. 
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CONSTITUTIOR' OF NORTII CAROLIX-4, SECTIOSS O F  CONSTRGED. 

(For  convenience in annotating.) 
ART. 

1, sec. 7. There is no provision of this Constitution directly forbidding 
the Legislature to pass a law releasing or remitting taxes, Ralcigh r .  
Bank, 296; forbids gifts of public money, Brozcw v. Cornrs., 744; Legis- 
lature has no power to authorize municipality to pay claim for which 
i t  is not liable. Ibid. 

I ,  SIT. 11. Carries with it  the opportunity fairly to present one's defense. 
S o  denial where evidence of absent witnesses admitted a s  though their 
testimony given. Right observed i11 form but not in substance is a 
right denied, 6. c. U t l c ~ ,  30; when motion for continuance is based oil 
this section, question is  one of law and not of discretion and is review- 
ublc. S. v. Fari'c,ll, 321; does not apply lo civil cases, Chesson v. Con- 
tni)!c3r Co.. 378; no denial of right of confrontation by  refusal of con- 
tinuance for absence of witness, where State agreed not to offer evi- 
dence which such witness would testify about, S. v Rising, 747; is 
directed against conlpulsion and not against voluntary admissions, con- 
fessions or willing testimony, S. v. Farwll,  804. 

I ,  sec. 14. Acceptance of plea of assault against female, in prosecution for 
rape. makes offense n misdemeanor and judgment of imprisonment in 
State's Prison from eight to ten years is violation of this section, 6. r .  
T&son, 402. 

I, sec. 16. Act requiring ten cents to be paid the county cotton weigher for 
each bale of cotton bought or weighed in county, pun~shing failure as  
misdemeanor cannot make the fee a debt without a violation of this 
section, Moose v. Barrett, 524. 

I, sec. 17. When motion for continuance is based oil this section, the ques- 
tion is one of law and not of discretion and is reviewable, S. 2;. Par-  
rell, 321. 

I ,  sec. 19. While trial by jury is  hereby preserved, the right in civil cases 
may be \mired by Art. IV, see. 13, and by consent reference, Chcsson 
v. Contaii?er Co., 378 ; Utilities Conz. v. Trucking Co., 687. 

11, sec. 1. There is no provision in this Constitution directly forbidding the 
Legislature to pass any law releasing or remitting taxes. Ralcigh v. 
Bank, 286. 

11, sec. 29. Jlunicipal Board of Control is creature of Legislature within 
provision of this section. Hunsucker v. Winborne, 630. 

IV, see. 9. State cannot be sued unless it  has consented th~jreto by statute 
or its organic law. Dalton o. Highway Corn., 406. State Highway 
and Public Works Commission is an agency of the State and not snb- 
ject to suit except as  stated. Ibid. 

IV, sec. 11. General Assembly bound by provisions a s  to power of special 
nnd emergency judges. Public Laws 1941,ch. 51. Shepard 2;. Leonard, 
110. 

IV, sec. 13. Trial by jury guaranteed under Art. I, sec. 19, may be waived 
hereunder. Chesson v. Container Co., 378. 

IV, sev. 27. Jurisdiction of justice of the peace is limited and special. not 
general, and he has no equity powers-only those conferred hereunder. 
Hopkills c. Bamhardt,  617. 
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COKSTITUTION-Co~ltilzucd. 
SEC. 

IT, sec. 28. This  section, with C. S . ,  421.i, carves ont  the  general jurisdic- 
tion of assaults  and gives exclusive jurisdiction to justices of the  
peace where no  deadly weapon used and  no serious damage don(>. 
S. v. Gregory, 415. 

V, see. 6 .  There  is  no  provision of th is  Constitution directly forbidding the 
1,egislatnre to  pass any law releasing or remitt ing taxes.  Raleigh c. 
Bank,  286; assessments on public school property fo r  special benefits 
thereto a r e  not embraced in t he  prohibition herein against  taxation 
of property of t he  S t a t e  o r  mnnicipal corporations. Raleigh c. Ptiblic 
School S?jstet?z, 316. 

V. sec. 6. 1,imits taxation except for  special purposes a s  herein provided, 
and  C. S., 1297 ( 8 + $ ) ,  allows Cumberland C o ~ m t y  to levy only 5 cents 
f o r  county homes. etc2., R. R .  v. Cuwlber-la)~d Colcnt~j, 7,X. 

V I I ,  sec. 7. Jlnnicipali tr ,  even with legislative sanction, cannot e m l ~ a r l ~  on 
private enterprise, unless by ro t e  a s  herein prescrihetl. R r o f m  T .  

Comrs. of Rich nzond Coui~ty .  744. 

I S .  sees. 2 3. Public school system subject to legislative control, subject to  
uniformity, s ~ p a m t i o n  of races, minimum term, etc., Coggiw 2;. Board 
of E d u c a t i o ~ ~ ,  763. 

X I I ,  secs. 1. 3. Referred to. I11  re  Yel to~?,  846. 

X I T ,  sec. 7. I s  intended to prevent double office holding. I)L rc  Yelton, 846. 
Acceptance of second office w c a t e s  t he  first. Ibid. Where second 
office is  temporary o r  does not require continuous serrice,  not double 
office holding. Ibid.  "Militia" comprehends all  citizens who, in time 
of war ,  enter  active mili tary service for  t he  duration.  Ibid. Public 
Laws 1941, ch. 121, does not violate this section. Ib id .  




